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UNITED  STATES'  DIGEST. 


M. 


MAUCIOUS  MISCHIEF. 

^V^e  offence  of  oattinur  and  girdling  fruit 
\g^ .  1^  ^ot  punishable  by  indictment  at  common 
l^ro^^t  only  by  statute  of  Maine  of  1821,  o.  33. 

ft  r^*  «w«,  3  Greeol.  177. 
..  V  w  statute  of  9th  George  1,  in  relation  to 
1Biu&V>UB  shooting,  commonly  called  the  **  Black 
l^cV,^^  has  never  been  in  force  in  Georgia,  and  an 

indictment  under  it  will  be  quashed  in  that  state. 

SuUe  y.  Campkdl^  Chaxlt.  166. 


BfALICIOUS  PROSECUTION. 

I.  Of  the  AUitM  in  gMMral. 
II.  Of  the  Malice^  and  Want  of  probabU  Cause. 
HI.  Of  the  PUaiinga  and  Evidmc; 

I.    Of  Iks  Action  in  general, 

1.  A  prosecution,  carried  on  wantonly,  and  for 
DO  pur]K)ies  of  justice,  is  malicious.  Kerr  t. 
Workman,  Addis.  270. 

2.  If  a  man,  falsely,  maliciously,  and  without 
probable  cause,  sue  out  a  ciyil  process  against 
another,  although  in  regular  and  legal  form,  and 
cause  him  to  be  arrested  and  imprisoned,  the 
£>rmer  is  answerable  in  damages  for  the  tort,  in 
an  action  for  false  and  malicious  imprisonment 
Watking  t.  Baird,  6  Mass.  506,  512.  Hayden  ▼. 
Sked,  11  ib.  500.  Undsay  t.  Larned,  17  ib.  190. 
&one  T.  Swift,  A  Pick.  389.  Fierce  v.  Tlwrnpstm, 
6  ib.  193. 

3.  An  action  for  malicious  prosecution  will  not 
He,  if  the  accusation  complained  was  not  made  in 
the  ordinary  and  regular  course  of  justice,  and  be- 
fore a  tribunal  having  power  to  ascertain  the  truth 
or  falsity  of  the  charge,  and  to  punish  the  supposed 
offender.    BodweU  v.  Osgood^  3  Pick.  379,  383. 

4.  The  action  can  only  be  supported,  4n  cases 
where  the  prosecution  was  under  the  regular  pro- 
cess and  proceedings  of  some  judicial  officer  or  tri- 
bunal ;  if  the  proceedings  complained  of  were 
extra-judicial,  the  remedy  is  trespass.  Tarpiny. 
Remy,  3  Blackf.  210. 

5.  An  action  on  the  case,  for  a  malicious  prop^ 
ecutlon,  before  a  court  not  having  jurisdiction, 
aaay  be  maintained,  if  the  proceedtngs  fuoe  mali- 
cious, without  probable  cause,  and  productive  of 
legal  damage  to  the  party  pcoceeded  against. 
SUme  V.  8Uvm$,  ^2  Conn.  219. 

6.  In  such  action,  the  plaintiff*  must  show  thai 
the  prosecution  is  at  an  end.  Smith  v.  SKacklt- 
fori,  1  N.  db  M.  36.  O'JOriscoU  v.  M'Bumay,  2 
ib.  54.    Tkomf^  j.  Dm  Groffjifsrnd.'Ai.  143. 
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7.  He  must  also  show  that  he  was  acquitted 
Monroe  v.  Maples,  1  Root,  553. 

8.  The  defendant  prosecuted  the  plaintiff  for 
theft.  He  was  brought  before  the  justice,  but  dis* 
charged,  because  the  parties  had  settled.  Held, 
that  this  was  not  such  an  acquittal  as  would  war- 
rant an  action  for  malicious  prosecution.  JT  Cor* 
miek  v.  Sisson,  7  Cow.  715. 

9.  An  action  for  malicious  prosecution  cannot 
lie  where  there  has  been  a  judgment  and  verdict 
by  a  competent  oourt,  though  there  has  been 
aherwards  an  acquittal  by  a  superior  tribunal. 
Grigis  V.  SeUars,  2  Dev.  A  Bat.  492. 

10.  The  action  lies  after  a  cnmimal  prosecution 
begun,  though  no  indictment  has  been  preferred. 
JilUer,  of  slander.  Shock  v.  MChesney,  4  Yeates^ 
507. 

11.  An  information  before  a  magistrate  does 
not  constitute  such  a  commencement  of  a  prose- 
cution as  to  enable  the  person  inforojied  againa^ 
to  maintain  an  action  for  a  malicious  prosecution. 
Heyward  v.  CuthheH,  4^M'Cord,  354. 

12.  In  Connecticut,  ^the  party  injured  by  ja 
vexatious  suit  may  sustain  an  action  on  the  stat- 
ute, to  recover  his  damage,,  without  joining  a  de*> 
mand  in  favor  of  the  public  for  the  fine.  Dotun^ 
V.  Cummis,  11  Conn.  152. 

13.  A  creditor  in  Maine,  whose  demand  i^ainst 
a  debtor  in  Massachusetts  amounted  to  $124,  atr 
tached,  under  a  writ  claiming  $1500,  a  vessel 
belonging  to  the  debtor,  which  was  in  Maine;, 
ready  for  sea,  to  the  amount  of  $2000,  the  vessel 
being  worth  a  much  larger  sum ;  but  the  debtfl\jr 
had  no  other  property  in  Maine.  It  was  held, 
that  these  facts,  unaccompanied  by  evidence  to 
excuse  the  excessive  attachment,  would  suppoit 
an  action  for  malicious  prosecution  by  the  debtor 
against  such  creditor.  Socage  v.  Brewer,  16 
Pick.  453. 

14.  An  action  cannot  be  maintained  against  ao 
attorney  at  law  for  bringing  a  civil  action,  unless 
he  commenced  it  without  the  authority  of  the 
party  in  whose  name  it  was  sued,  or  unless  there 
was  a  conspiracy  between  them  to  bring  a  ground^ 
less  suit,  the  attorney  knowing  it  to  be  groundr 
less,  and  commenced  without  any  intention  or 
expectation  of  maintaining  it.  BiekasU  v.  Di>- 
rion,  ib.  478. 

15.  If  an  action  is  commenced  by  two  personf 
in  the  name  of  one  of  them,, upon  reasonable 
cause,  and  the  defendant  is  arrested  and  impris- 
oned, and  the  action  is  entered  in  court,  and  dep- 
ositions are  taken  which  show  manifestly  thajt 
the  plaintiff  has  no  cause  of  action,  and  stdl  the 
action  is  not  ^scontinued  nor  the  defendant  dis- 
charged from  imprisonment,  these  facts  do  noift 
jEumish  the  defendant  with  a  ground  of  action 
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mffainst  the  two  persons  for  a  malicious  suit ;  for 
the  omission  to  discontinne  the  action,  and  dis- 
charge the  defendant,  is  the  neglect  of  the  plain- 
tiff alone.     Bicknell  v.  Dorion,  16  Pick.  478. 

16.  Trespass  on  the  case  is  the  proper  remedy 
against  an  informer,  for  a  prosecution,  insti- 
tuted upon  information  given  with  malicious  in- 
tent, the  prosecution  not  being  the  offensive 
act,  but  a  consequence  of  it.  Randall  v.  Henry^ 
6  Ste\^.  &Port.  367. 

17.  An  action  for  malicious  prosecution  maybe 
maintained  against  the  informer,  where  the  pros- 
ecution is  commenced  upon  information  given 
with  malicious  intent,  although  the  warrant  be 
technicallv  inaccurate,  and  of  whatever  grade  the 
offence  charged  may  be ;  aa  where  the  charge 
was  of  having  altered  a  pass.  ih. 

18.  Grand  jurors  are  not  liable  to  an  action  for 
maliciouB  prosecution,  for  information  given  by 
them  to  their  fellow-iurors,  on  which  a  ]>reBent- 
ment  is  founded,    mack  v.  Sugg^  Hardin,  556. 

19.  An  action  may  be  sustained  for  an  injury 
done  to  the  character  of  the  plaintiff,  by  a  mali- 
cious application,  without  probable  cause,  for  a 
search  warrant,  on  the  ground  that  ffoods  had 
been  stolen,  and  were  concealed  within  a  per- 
son's enclosure.    Miller  v.  Brovmy  3  Mis.  127. 

20.  If  excessive  bail  is  demanded,  where  the 
plaintiff  has  a  good  cause  of  action,  or  if  the  de- 
fendant is  vezatiously  held  to  bail  where  there  is 
no  cause  of  action,  the  party  injured  is  entitled 
to  an  action  for  a  malicious  prosecution.  Ray  v. 
Low,  Pet.  C.  C.  207. 

21.  The  action  is  sustainable  at  common  law, 
though  there  was  no  arrest,  or  holding  to  bail. 
WhiypU  V.  FuUer^  11  Conn.  582.  Pangbum  v. 
Bud,  1  Wend.  345. 

22.  The  action  cannot  be  maintained  on  ac- 
count of  the  ordinary  costs  and  expenses  of  a  de- 
fence in  a  civil  suit,  where  there  has  been  no  ar- 
rest or  special  grievance.  Potts  v.  Inday,  1 
South.  330. 

23.  One  who  commences  a  suit,  having  hona  fide 
consulted  counsel,  and  believing  that  he  has  a 
good  cause  of  action,  is  not  liable  to  the  action. 
Stone  V.  Stoift,  4  Pick.  389. 

24.  A  person  commencing  a  suit  in  the  name 
of  another,  having  implied  authority,  and  attach- 
ing the  property  of  the  defendant,  with  a  mali- 
cious intent  to  vex  and  harass  him,  is  liable  to 
the  action,  although  such  suit  is  not  groundless. 
Pierce  v.  Thompson,  6  ib.  193. 

25.  A  person  bringing  several  suits,  some  of 
which  are  groundless  and  some  are  not,  may  be 
liable  to  the  action  in  regard  to  those  which  are 
groundless,  ib. 

26.  An  action  on  the  case  is  the  proper  remedy 
against  one  who  maliciously  procures  a  ca.  sa.  to 
be  issued,  and  another  to  be  arrested  under  it. 
Turner  v.  Walker,  3  Gill  &  Johns.  377. 

27.  A  mad^  an  affidavit  before  a  justice  of  the 
peace,  stating  that  he  had  lost  certain  goods, 
which  he  believed  were  concealed  in  the  posses- 
sion of  B.  The  justice  thereupon  issued  a  war- 
rant against  B,  for  larceny.  B  was  arrested  on 
the  warrant,  and  afterwards  acquitted.  Held, 
that  A's  affidavit  contained  no  criminal  charge, 
and  that  he  was  not  therefore  liable  to  B  in  an 
action  for  a  malicious  prosecution.  MJ^edy  v. 
Driskell,  2  Blackf  259. 

26.  An  action  for  malicious  prosecution  is  with- 
in the  jurisdiction  of  a  justice  of  the  peace.  Math' 
sws  V.  Ferguson,  2  South.  822. 

29.  The  malicious  prosecution  of  a  civil  suit  is 
good  cause  of  action.  Brush  v.  Burt,  2  Penn.  979. 

30    But  no  action  will  lie  for  merely  com- 


mencing a  civil  action,  though  without  sufficient 
cause.  Woodmansie  v.  Logan,  1  ib.  93.  Parker 
V.  Frambes,  ib.  156. 

31.  An  indictment,  under  the  act  of  1789,  in 
South  Carolina,  for  "  feloniously  "  killing  cattle, 
will  not  sustain  an  action  for  malicious  prosecu 
tion ;  for,  to  sustain  such  action,  the  indictment 
must  charge  a  crime.  Fraser  v.  Hewitt,  2  Hill, 
S.  C.  499. 

32.  If,  in  an  action  for  malicious  prosecution, 
the  plaintiff  be  proved  guiltv  of  the  offence  for 
which  he  had  been  prosecuted,  he  cannot  recover, 
though  his  guilt  was  not  known  to  the  defendant 
at  the  commencement  of  the  prosecution.  Ad- 
ams V.  Ldsher,  3  Blackf.  241. 

33.  Under  the  Pennsylvania  act  of  1705,  dam- 
ages for  a  malicious  prosecution  may  be  doubled 
by  the  court ;  but  it  must  appear,  in  that  case,  the 
jury  have  given  single  damages  only.  Campbell 
V.  Finney,  3  WatU,  84. 

34.  A  defendant  in  an  action  for  malicious 
prosecution  is  entitled  to  the  benefit  of  the  prison 
bounds  act.  in  South  Carolina.  Walker  v.  Briggs^ 
1  Hill,  S.C.  118.' 

II.   Of  the  Malice,  and  Want  of  probable  Cause. 

35.  Malice,  and  want  of  probable  cause,  are 
necessary  to  sustain  this  action.  Kelton  v.  Be- 
tfins,  Cooke,  90.  Candler  v.  Petit,  2  Hall,  315. 
Murray  v.  Long,  1  Wend.  140.  Bell  v.  Ursury, 
4  Litt.  334.  Campbell  v.  Threlkeld,  2  Dana,  425 
Turner  v.  Walker,  3  Gill  &  Johns.  377.  Pang- 
bum  V.  Bull,  1  Wend.  345.  AT  Cormick  v.  Sisson, 
7  Cow.  715.  Marshall  v.  Maddock,  Litt.  Sol. 
Cas.  106.  O'Driscoll  v.  MBurney,  2  N.  &  M. 
54.  Morris  v.  Corson,  7  Cow.  281.  Thomas  v. 
De  Graffenreid,  2  N.  &;  M.  143.  Garrard  v.  Wil- 
lett,  4  J.  J.  Marsh.  628.  Smith  v.  Shackieford,  1 
N.  &.  M.  36.  Stone  v.  Stevens,  12  Conn.  219. 
Young  V.  Gregorie,  3  Call,  446.  Blunt  v.  Little, 
3  Mason,  102.  Marshall  v.  Bussard,  Gilmer,  9. 
Munns  v.  Dupont,  2  Browne,  App.  42.  Lyon  v. 
Fox,  ib.  67. 

36.  The  malice  may  be  inferred  from  want  of 
probable  cause.  Blunt  v.  Little,  3  Mason,  112. 
Stone  V.  Stevens,  12  Conn.  219.  Bennett  v.  Black, 
1  Stew.  39.  Pangbum  v.  Bull,  1  Wend.  345. 
Murray  v.  Long,  ib.  140.  Turner  v.  Walker,  3 
Gill  &  Johns.  377.  Carrieo  v.  Meldrvm,  1  A. 
K.  Marsh.  224.  But  the  want  of  probable  cause 
cannot  be  inferred  from  the  most  express  malice. 
Murray  v.  Long,  1  Wend.  140.  Pangbum  v. 
BvU,  ib.  345. 

37.  But  the  presumption  is  not  conclusive, 
and  the  defendant,  for  the  purpose  of  rebutting 
the  inference,  may  show  that  he  acted  under  the 
advice  of  counsel.  Turner  v.  Walker,  3  Gill  & 
Johns.  377. 

38.  So  evidence  of  the  conduct  and  declara- 
tions of  the  defendant,  in  relation  to,  and  in  the 
course  of,  the  transaction,  of  the  situation  of  the 
parties,  of  the  nature  and  extent  of  the  inju- 
rious means  resorted  to  by  the  defendant  to  effect 
his  object,  and  of  his  forwardness,  seal,  and  ac- 
tivity, manifested  in  the  procurement  and  use  of 
the  means  employed,  may  properly  be  adduced, 
to  prove  malice,  ib. 

39.  In  Alabama,  in  an  action  for  wrongfully 
suing  out  an  attachment,  it  is  not  necessary  to 
prove  malice.     Wilson  v.  (hUlauy,  Minor,  367. 

40.  The  presumption  of  malice  may  be  ie> 
butted,  by  showing  that  the  prosecution  was  in- 
stituted and  carried  on  for  justifiable  endfi.  Stone, 
V.  Sevens,  12  Conn.  219. 

41.  The  defendant  may  introduce   evidence 
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that  there  web  no  malice,  and  that  there  was 
probable  cause.  CampbeU  y.  TkrtLkdd^  2  Dana, 
425.    lUty  Y,  Law,  Pet.  C.  C.  307. 

42.  The  plaintiff  cannot  require  the  defendant 
to  proTe  a  probable  cause,  until  the  plaintiff 
proTes  express  malice.  Frowman  y.  Smiih,  Litt. 
Sel.  Cas.  7. 

43.  Bat  where  the  defendant  pleaded  singly 
the  truth  of  the  facts  inyolyed  in  the  prosecu- 
tion, which  was  for  felony,  it  was  held,  that  this 
was  assuming,  on  his  part,  to  proye  probable* 
cause,  and  that  the  plaintiff  need  not,  in  the  first 
iDstance,  proye  the  want  of  it.  Morris  y.  Cot' 
MS,  7  Cow.  281. 

44.  What  fiiets  and  circumstances  amount  to 
probable  cause,  is  a  question  of  law.  Stone  y. 
Crocker,  fiA  Pick.  81.  Hemmenioay  y.  Woods,  1 
ib.  534.  Marston  y.  Deyo,  2  Wend.  424.  Lip- 
ford  V.  M'CoUum,  1  Hill,  S.  C.  62.  Munns  y. 
DupotU,  3  Wash.  C.  C.  31.  Turner  y.  Walker,  3 
GiU  &  Johns.  377. 

45.  But  whether  the  facts  and  circumstances 
which  amount  to  probable  cause  exist  in  the  par- 
ticular case,  is  a  question  of  fact.  Hemmenway 
y.  Woods,  1  Pick.  524.  JVys  y.  Otis,  8  Mass.  122. 
Crabtree  t.  Norton,  4  Munf.  59.  Upford  y. 
M'Collum,  1  Hill,  S.  C.  82.  Mtmro  y.  Dupont, 
3  Wash.  C.  C.  31.  Turner  y.  Walker,  3  GUI  & 
Johns.  377. 

46.  So  the  jury  are  exclusiyely  the  judges  of 
the  inalice.  Munns  y.  Dupont,  3  Wash.  C.  C. 
31.    Turner  y.  Walker,  3  Gill  &  Johns.  377. 

47.  Mo  action  lies  for  one  whose  property  has 
Deen  attached,  and  who  has  suffered  much 
damage  in  a  ciyil  suit,  which  was  abated,  un- 
less the  prosecution  of  such  suit  were  malicious. 
Lindsay  y.  Lamed,  17  Mass.  190.  White  y. 
Dingley,  4  ib.  433.  Stone  y.  Stoift,  4  Pick. 
389. 

48.  In  an  action  for  a  yexatious  suit,  proof 
that  the  defendant  attached  the  goods  of  the 
plaintiff,  knowing  that  he  had  no  cause  of  ac- 
tion, sufficiently  shows  malice  ;  and  where  there 
appears  an  entire  want  of  a  cause  of  action,  the 
jury  may  infer  the  party's  knowledge  that  he 
had  no  cauae.  Ives  y.  Bartholomew,  9  Conn. 
309. 

49.  Where  there  are  mutual  dealings,  if  one 
party  has  not  an  opportunity  of  knowing  both 
aides  of  the  account,  he  may,  to  effect  an  ad- 
justment, sue  on  the  debit  si<je  without  regard  to 
credits ;  but  in  the  case  of  a  partner,  who  may 
examine  the  books,  such  a  proceeding,  accom- 
panied by  an  attachment  of  property,  may  be 
eyidence  that  the  suit  was  malicious.  Pierce  y. 
Thompson,  6  Pick.  193. 

50.  But  it  does  not  follow,  from  the  plaintiff's 
hiltng  to  recoyer  in  the  suit  instituted  by  him, 
that  Uie  action  was  yexatious.  Ray  y.  Law,  Pet. 
C.  C.  207. 

51.  In  an  action  on  the  case  for  a  malicious 
prosecution,  the  defendant  claimed  that  the 
proceedings  in  the  prosecution  were  irregular, 
erroneous,  and  illegal,  inasmuch  as  the  justice 
had  denied  a  motion  made  by  him  for  adjourn- 
ment, on  account  of  the  absence  of  material 
witnesses ;  and  asked  Uie  court  to  instruct  the 
jury,  that  these  facts,  if  belieyed  by  them,  af- 
forded stroii|r  and  sufficient  eyidence  that  he  had 
probable  cause  for  the  prosecution,  and  that  he 
did  not  act  from  malice.  The  judge  did  not  call 
the  attention  of  the  jury  to  this  point,  but  in- 
structed them  that  it  was  incumbent  on  the 
plaintiff  to  prove,  notwithstanding  such  trial 
and  acquittal,  that  the  defendant  had  no  probable 
ciuse  for  the  prosecution,  and  that  hi*  motives 


were  malicious ;  remarking,  generally,  that  it 
was  their  duty  to  weigh  and  consider  all  the 
claims  of  the  parties,  and  the  evidence,  whether 
especially  reminded  of  them  by  the  court  or  not 
It  was  held,  that  this  charge  was  unexception- 
able.    Stone  y.  Stevens,  12  Conn.  219. 

52.  Evidence  of  the  advice  and  opinion  of 
counsel  as  to  there  being  good  cause  of  action, 
when  offered  in  evidence  by  the  defendant,  should 
show  that  such  opinion  was  fairly  asked  upon 
the  real  facts,  and  not  upon  statements  which 
conceal  the  truth  o^  misrepresent  the  cause  of 
action.     Blunt  v.  Little,  3  Mason,  102. 

53.  And  it  must  appear  that  such  advice  and 
opinion  were  given  before  the  commencement  of 
the  suit,  and  not  afterwards,  ib, 

54.  The  defendant  prosecuted  the  plaintiff  for 
felony  before  a  justice,  and  swore  to  the  felony 
on  the  examination ;  and  the  scope  of  the  ac- 
cused's defence  was,  to  show  that  the  prosecutor 
was  mistaken  in  his  testimony,  being  old  and  in- 
firm ;  and  the  justice  discharged  the  accused. 
Held,  that  the  action  for  malicious  prosecution 
would  not  lie,  the  testimony  of  the  prosecutor 
making  out  probable. cause.  Burlingame  y.  Bur- 
lingame,  8  Cow.  141. 

65.  In  an  action  for  malicious  prosecution  for 
the  bringing  a  suit  in  replevin,  by  one  part  owner 
against  another,  it  was  held,  that,  every  man  be- 
ing supposed  to  know  the  law,  the  plaintiff  in 
replevin  must  be  presumed  to  know  that  re- 
plevin would  not  lie  in  such  a  case,  unless  he 
could  show  the  contrary.  Wills  v.  J^oyes,  12 
Pick.  324. 

56.  In  an  action  for  malicious  prosecution  for 
an  offence,  a  conviction  of  the  person  bringing 
the  action  of  the  offence  alleged,  before  a  justice 
of  the  peace  having  jurisdiction,  is  conclusive 
eyidence  of  probable  cause.  Whitney  v.  Peck 
ham,  15  Mass.  243.  See  Commonwealth  v.  Davis 
1 1  Pick.  433. 

57.  But  an  acquittal  of  the  plaintiff  is  not 
prima  facie  eyidence  for  him,  in  an  action  for  a 
malicious  prosecution.  Adams  v.  lAsher,  3  Blackf . 
445. 

58.  In  an  action  on  the  case  for  a  malicious 
prosecution,  in  causing  the  plaintiff  to  be  arrestee 
on  the  charge  of  feloniously  taking  property,  it 
was  held  sufficient  evidence  of  the  want  of 
probable  cause,  that  the  party  making  the  com- 
plaint knew  that  the  other  party  claimed,  and 
had  at  least  a  prima  facie  right  to  the  property. 
Weaver  v.  Townsend,  14  Wend.  192. 

59.  The  mere  fact  of  a  party  commencing  two 
suits  in  a  justice's  court,  after  being  himself 
sued  by  the  party  whom  he  prosecutes,  and  neg- 
lecting to  appear  at  the  return  of  the  summonses, 
is  not  such  evidence  of  a  want  of  probable  cause 
as  will  sustain  an  action  for  a  malicious  prosecu- 
tion. Want  of  probable  cause  must  be  shown 
affirmatively,  and  will  not  be  inferred  from  the 
mere  neglect  to  prosecute  a  suit  commenced 
Gorton  v.  De  Angdis,  6  ib.  418. 

60.  The  recovery,  in  a  court  of  competent  juris 
diction,  in  favor  of  the  plaintiff,  in  the  suit  com- 
plained of  as  malicious,  is   not  conclusive  evi- 
dence of  probable  cause,  but  may  be  rebutted  oy 
positive  evidence.     Burt  v.  Place,  4  ib.  591. 

61.  Evidence  of  proof,  adduced  on  the  trial  of 
the  suit  complained  of  as  malicious,  is  inadmis- 
sible for  the  purpose  of  showing  probable  cause, 
where  the  defendant  himself  was  not  the  wit- 
ness ;  the  party  is  bound  to  produce  the  wit- 
nesses, and  is  not  permitted  to  prove  what  they 
testified  to.  ib. 

62.  Representations  of   third  person*  as  to 
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plaintiff*!  guilt,  are  admissible  for  defendant,  as 
showing  probable  eaaae,  though  such  represen- 
tations proved  unfounded.  Freneh  v.  5ifiil4,  4 
Verm.  363. 

63.  If  several  actions  are  submitted  to  referees, 
who  award  a  balance  to  one  of  the  parties  in 
some  of  the  suits,  the  award  will  not  be  conclu- 
sive evidence  of  a  probable  cause  in  regard  to 
those  suits  which  were  groundless.  Pteree  v. 
Thomp9<mj  6  Pick.  193. 

64.  Where  A  caused  B  to  be  twice  indicted, 
and  the  prosecuting  attorney  entered  a  nolU 
ffrosequi  on  the  second  indictment,  after  an  ac- 
quittal on  the  first,  on  the  ground  that  he  had 
been  acquitted  of  the  offence  charged;  held, 
that  it  might  be  shown  that  the  two  prosecutions 
were  for  distinct  ofiences,  and  therefore  that 
there  was  probable  cause  for  the  latter.  White 
V.  Ray,  8  ib.  467. 

65.  In  an  action  for  a  malicious  suit,  the  re- 
covery of  a  judgment  in  such  suit  is  a  conclu- 
sive defence  as  to  probable  cause,  and  this  though 
there  have  been  a  perpetual  injunction  thereon 
from  chancery.     Hathaway  v.  Allen,  Brayt.  152. 

66.  The  finding  of  the  grand  jury  is  prima 
facie  evidence  of  probable  cause.  Garrard  v. 
WUlet,  4  J.  J.  Marsh.  628.  See  Kerr  v.  Work- 
man,  Addis.  270. 

671  The  notorious  bad  character  of  the  plain- 
tiff for  honesty  is  a  circumstance  which  may  be 
given  to  the  jury,  with  other  evidence,  to  help  in 
making  out  the  defence  of  probable  cause.  Mil' 
ler  V.  Brown,  3  Mis.  127. 

68.  In  an  action  for  malicious  prosecution,  a 
witness  cannot  give  the  substance  of  what  a 
number  of  witnesses  swore  before  a  magistrate, 
who  took  the  information  in  order  to  establish  a 
probable  cause.  Cotton  v.  Harm,  2  Pennsyl. 
149. 

69.  The  defendant  may  show,  in  proof  of 
probable  cause,  what  evidence  was  given  on  the 
prosecution,  even  though  such  evidence  was 
given  by  himself  alone.  M  'Mohan  v.  Armstrong, 
2  Stew.  Sl  Port.  151. 

70.  It  is  prima  facie  evidence  of  the  want  of 
probable  cause,  that  the  examining  magistrate 
dismissed  the  warrant.  Bostick  v.  RtOherford,  4 
Hawks.  83. 

71.  If,  by  his  folly  or  his  fraud,  the  plaintiff 
exposes  himself  to  a  well-grounded  suspicion 
that  he  was  guilty  of  the  crime  for  which  the 
defendant  had  him  arrested,  the  prosecution  was 
founded  on  probable  cause,  which  is  a  suffi- 
cient defence.  fVilmarth  v.  Mountford,  4  Wash. 
C.  C.  79. 

72.  Mere  suspicion  and  conjecture  do  not 
amount  to  *<  probable  cause  "  for  a  prosecution ; 
and,  to  constitute  probable  cause  for  a  prosecu- 
tion for  a  i^efi,  it  is  not  sufficient  that  such  cir- 
cumstances existed  as  would  cause  such  sus- 
picion and  belief  that  the  party  prosecuted  had 
taken  the  article  stolen  —  the  taking  of  an  article, 
and  the  stealing  it,  not  being  necessarily  the  same 
thing.     Stone  v.  Stevens,  12  Conn.  219. 

73.  In  an  action  for  malicious  prosecution,  the 
deolaration  stated  that  the  defendant,  maliciously, 
falsely,  and  without  probable  cause,  procured  a 
justice  to  issue  his  warrant  to  arrest  the  plaintiff, 
on  suspicion  that  the  cow  of  the  defendant,  which 
had  been  stolen,  was  in  the  plaintiff's  possession, 
&c. ;  and  that,  on  being  brought  before  the  jus- 
tice, the  plaintiff  was  wholly  acquitted,  and  dis- 
charged by  him  from  the  supposed  crime,  Ac. 
After  a  verdict  for  the  plaintiff,  it  was  held,  that 
the  justice  had  power  to  acquit  and  discharge  the 
plaintiff,  if  he  was  satisfied  there  was  no  ground 


of  suspicion  against  him ;  and  that,  the  pKMPeeii* 
tion  being  at  an  end,  there  was  sufficient  ground 
for  maintaining  the  action.  Seeor  v.  Babeock,  3 
Johns.  203. 

•  74.  The  fact  that  the  magistrate  bound  the 
person  accused  in  a  recognizance  to  appear  and 
answer  the  charge,  was  held  sufficient  evidence 
of  probable  cause,  unless  disproved  by  other  evi- 
dence on  the  part  of  the  plaintiff.  Maddox  v. 
Jackson^  4  Munf.  462. 

75.  And  where  the  court  instructs  the  jury, 
'that  such  facts  **  furnish  sufficient  evidence  of 

the  probable  cause  to  induce  the  prosecution,*'  it 
is  not  to  be  understood  as  excluding  firom  die 
jury  other  evidence  disproving  such  inference.  t6. 

III.   Of  the  Pleadings  and  Evidence, 

76.  In  an  action  for  a  malicious  prosecution, 
an  allegation  of  the  want  of  any  just  cause  is 
insufficient:  the  declaration  must  aver  a  want 
of  any  probable  cause.  Ellis  y.ThUman,  3  Call,  3. 

77.  In  an  action  on  the  Connecticut  statute  to 
prevent  vexatious  suits,  the  declaration  averred 
that,  by  force  of  the  statute,  a  right  of  action  had 
accrued  to  the  plaintiff  to  recover  the  damages 
demanded,  and  the  acts  complained  of  showed  a 
violation  of  the  statute.  It  was  held,  that  this 
was  sufficient,  without  a  formal  averment  of  CMt- 
tra  formam  statuH,  Doane  v.  Omnminga^  11 
Conn.  152.  • 

78.  In  an  action  for  a  malicious  prosecution 
fbr  an  offence,  the  particular  offence  charged  in 
the  affidavit  must  be  set  forth  in  the  declaration, 
but  it  is  not  necessary  to  recite  the  whole  affida- 
vit.   Hughes  V.  Boss,  1  Stew.  4b  Port.  258. 

79.  The  declaration  is  good  if  it  states  that  the 
defendant  maliciously  caused  the  plaintiff  to  be 
indicted,  though  he  was  tried  and  acquitted,  and 
there  is  no  averment  that  the  defendant  cansed 
the  plaintiff  to  be  tried.  Qrakam  v.  liable,  13  S. 
&  R.  233. 

80.  In  an  action  for  malicious  prosecution  in  a 
neighboring  state,  the  plaintiff  may  lay  his  venue 
in  any  county  in  diis  state,  and  retain  it  there,  on 
stipulating  to  give  material  evidence  arising  in 
the  county  where  it  is  laid,  though  the  defendant 
has  a  greater  number  of  witnesses  in  the  connty 
to  which  he  moves  to  change  the  venue.  HsuX 
V.  Coe,  4  Cow.  15. 

81.  It  is  necessary  to  set  forth  in  the  deelara- 
tion  that  the  prosecution  was  at  an  end.  Smith 
V.  Shackelford,  1  N.  &  M.  36.  And  also  to  ehow 
in  what  manner  it  was  terminated.  It  must  be 
stated  that  the  defendant  was  discharged  by  the 
order  or  judgment  of  the  court.  Teague  v.  Wilks^ 
3  M'Cord,  461. 

82.  A  declaration  stating  that  the  plaintiff  ha^ 
been  "  acquitted  by  the  grand  jury's  finding  no 
bill,"  was  held  good,  although  the  technical 
meaning  of  **  acquittal  **  is  acquittal  on  trial  by 
a  petit  jury,   ib, 

83.  in  an  action  for  malicious  prosecution,  it 
appeared  that  the  information  on  which  the  pros- 
ecution was  founded  was  of  facts  constituting  a 
larceny ;  that  the  warrant  was  fbr  a  robbery ;  and 
that  the  declaration  averred  the  ptosecution  to 
have  been  for  a  robbery.  Held,  that  the  variance 
from  the  information  was  fttal.  Btnaiett  v. 
Black,  1  Stew.  494. 

84.  A  declaration  for  maliciously  and  wrong- 
fully suing  out  an  attachment,  did  not  aver  the 
termination  of4he  suit  by  attachment.  Held,  that 
the  omission  was  cured  by  verdict.  Rea  v.  Lewis^ 
Minor,  382. 

85.  An  averment  that  the  defendant  aban- 
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§oned  the  dhar^e,  and  that  the  proiecution  is 
whollj  ended,  is  good  after  Terdict.  Cotion  ▼. 
miMtm,  Minor,  203. 

86.  In  an  action  for  a  malieiona  proaecntion, 
the  declaration  must  set  ont  an  arrest  or  special 
grieyance.    AUgor  y.  StiUwell^  1  Halit.  166. 

87.  As  a  general  mle,  in  an  action  for  a  mali- 
cious prosecution,  or  a  malicious  arrest,  malice, 
the  want  of  probable  cause,  and  a  determination 
of  the  prosecution  or  the  suit  in  which  the  writ 
was  sued  out,  must  be  ayerred  and  proyed. 
Tvmer  y.  Walker^  3  Gill  A;  Johns.  377. 

88.  But  where  a  venditioni  exponas  was  sued 
out,  returnable  in  March,  and  the  sheriff  executed 
the  writ,  and  returned  it  to  the  clerk's  office,  in 
December,  and  the  plaintiffthen  sued  out  a  ea.  sa. 
which  was  also  returnable  to  the  same  term  with 
the  venit,  under  which  the  defendant  was  ar- 
retted and  imprisoned  in  December,  it  was  held, 
in  an  action  on  the  case  for  such  arrest,  that  the 
reason  of  the  general  rule  did  not  apply,  and  that 
a  declaration  showing  the  fiusts  specially,  without 
the  ordinary  averment,  would  be  sufficient,  ib. 

89.  The  special  circumstances  of  malice  must 
be  aet  out  in  the  declaration.  ElkinUm  y.  Deo- 
em,  1  Penn.  160.  Courier  y.  Wood^  2  ib.  616. 
Jones  y.  Oliver,  ib.  1033. 

90.  The  plaintiff  must  set  out  that  he  was 
icqoitted  or  otherwise  discharged  on  the  ground 
of  his  innocence.    Harris  y.  EasoUy  ib.  843. 

91.  In  an  action  for  p,  malicious  prosecution, 
the  declaration  contained  two  counts,  one  alle- 
ging that  the  defendant  charged  the  plaintiff  with 

eommittinff  the  offence  "  on  the  —  day  of , 

1824,"  and  tlie  other  *«  on  or  about  the  aOth  of 
May,  1824,"  and  in  the  affidavit  containing  the 
charge,  the  offence  was  stated  to  have  been 
committed  **on  or  about  the  16th  of  May, 
18S4.'*  Held,  that  the  declaration  comported 
iabstantially  with  the  affidavit,  and  was  good, 
and  that  the  affidavit  was  admissible  in  evi- 
dence.   Richards  y.  Foulke,  3  Ham.  66. 

98.  In  an  action  for  malicious  prosecution,  the 
declaration  aJleeed,  that  the  defendant  charged 
the  plaintiff,  in  bis  complaint,  with  having  stolen 
the  defendant's  goods.  The  proof  was  of  a  com- 
plaint, under  oath,  by  the  defendant,  that  his 
coodi  had  been  stolen  by  a  person  unknown,  that 
Be  suspected  that  they  were  concealed  in  the 
trunk  of  the  plaintiff,  and  that  he  stole  them ; 
adding,  also,  that  he  had  good  ground  to  suspect, 
and  did  suspect,  that  such  goods  had  been  taken 
and  aecreted  by  the  plaintiff.  It  was  held,  that 
these  statements  imported  a  charge  of  theft,  and 
satisfied  the  allegration  in  the  plaintiff's  declara- 
tion.   Riiey  y.  Gouriey,  9  Conn.  154. 

93.  So  where  the  defendant  in  such  action 
offered  testimony  to  prove  that,  after  the  loss  of 
the  goods,  and  before  the  complaint,  certain 
workmen  of  the  defendant  offered  to  be  searched 
when  the  plaintiff  was  not  present,  and  that  the 
piaint'ff,  at  a  subsequent  time,  refused  to  be 
•earroed,  it  was  held,  that  the  fact  that  the 
woramen  so  offered  to  be  searched,  could  not 
affect  the  plaintiff,  and  that  the  testimony  was 
hieleyant.  ih. 

94.  In  an  action  for  a  malicious  prosecution, 
the  original  warrant  issued  by  a  justice  upon  a 
charge  of  felony,  with  the  acquittal  of  the  person 
charged  thereon,  indorsed  and  signed  by  the  jus- 
tices who  sat  on  the  trial,  is  evidence  of  the 
acquittal.    Dougherty  v.  Dorsey,  4  Bibb,  207. 

95.  The  rule,  requiring  the  plaintiff  to  show 
(hat  the  suit  complained  of  as  malicious  was 
decided  in  his  favor,  is  complied  with  by  show- 
mg  a  judgment  in  his  ihvor  in  the  common 


pleas,  on  an  appeal  frotfi  a  jusfioe  s  juc  gment, 
although  such  latter  judgment  was  in  favor  of 
his  adversary.     Buri  v.  Plmee^  4  Wend.  591. 

96.  A  justice  of  the  peace,  before  whom  the 
witnesses  were  examined  in  a  criminal  prosecu- 
tion, cannot,  in  an  action  for  a  malicious  prosecu- 
tion, testify  to  the  fects  as  sworn  to  before  him. 
The  testimony  of  the  witnesses  themselves  is  the 
best  evidence.    Richards  v.  Foulke,  3  Ham.  52. 

97.  But  the  testinkony  of  the  committing  ma- 
gistrate, as  to  what  the  defendant  swore  on  the 
commitment,  is  proper  evidence;  the  plaintiff 
having  given  evidence  of  conversations  of  the 
defendant,  to  show  malice.  Guerrant  v.  Tinder , 
Gilmer,  36 

98.  The  defendant  cannot  introduce  evidence 
of  other  acts  of  the  plaintiff  similar  to  the  one  for 
which  the  prosecution  was  instituted.  Gregory 
V.  Thomas,  2  Bibb,  286. 

99.  The  affidavit,  on  which  the  warrant  for  the 
arrest  is  issued,  is  admissible  evidence  for  the 
plaintiff,  if  it  authorized  the  warrant.  Turpin 
v.  Remy,  3  Blackf.  210.  Conduit  v.  Dicken,  ib. 
216. 

100.  The  action  may  be  supported  by  an  in- 
dictment corresponding  to  that  laid  in  the  decla- 
ration, although  its  caption  contain  an  erroneous 
statement  of  mat  which  is  correctly  stated  in  the 
indictment.     Vandyke  v.  Dare,  1  Bailey,  65. 

101.  A  declaration,  alleging  malicious  com- 
mencement of  suit  and  attachment  of  property,  is 
not  supported  by  evidence  that  the  defendant 
made  the  attachment  believing  that  he  had  good 
cause  of  action,  but  maliciously  detained  the 
property  after  learning  that  his  suit  was  ground- 
less.    Stone  v.  Swift,  4  Pick.  389. 

102.  In  an  action  for  a  vexatious  suit,  and 
malicious  holding  to  bail,  the  records  of  other 
actions  brought  by  the  same  defendant  against 
the  plaintiff  cannot  be  given  in  evidence.  Ray 
y.  Low,  Pet.  C.  C.  207. 

103.  The  declaration  in  such  action  stated  that 
the  anm  demanded  as  bail  was  indorsed  on  the 
writ.  Held,  that  no  other  evidence  of  the  fact 
that  such  sum  was  demanded  could  be  given 
than  the  exemplification  of  the  record,  ib, 

104.  In  a  civil  action  for  a  malicious  prosecu- 
tion, the  defendant  may  give  evidence  of  what  he 
swore  on  the  trial  of  the  indictment.  Hays  y. 
H^aUer,  2  Mis.  222. 

105.  In  an  action  for  malicious  prosecution,  on 
a  charge  of  robbery  in  taking  a  slave  from  the 
defendant,  the  declaration  of  ue  person  claiming 
title  to  the  slave,  «*that  he  has  determined  to 
abandon  his  claim  to  the  slave,"  though  made  in 
the  absence  of  the  plaintiff,  is  admissible  in  evi- 
dence. /  Bennett  v.  Black,  1  Stew.  39. 

106.  A  grand  juryman,  who  returned  the  bill 
"  ignoramus,**  is  a  witness  to  prove  the  prosecu- 
tion.    Huidekoper  v.  Cotton,  3  Watts,  56. 

107.  In  an  action  for  the  malicious  abuse  of 
legal  process,  the  plaintiff  may  give  parol  evi- 
dence of  an  agreement  not  to  issue  execution  on 
a  judgment  on  bond  and  warrant  of  attorney  with- 
out notice.     Sommer  v.  Wilt,  4  8.  dk  R.  19. 

108.  In  an  action  for  malicious  prosecution, 
the  character  of  the  defendant  for  veracity  is  not 
a  proper  subject  of  inquiry,  unless  made  so  by 
the  pleadings.  Baker  v.  Hopkins,  1  A.  K.  Marsh. 
587.     Rogers  v  Lamb,  3  Blackf  155. 

109.  But  in  cases  of  tort  or  guasi  tort,  where 
the  injury  alleged  is  doubtful,  character  may  be 
given  in' evidence.  Scott  v.  Fletcher,  1  Overt 
488. 

110.  The  defendant  may  show,  in  mitig^ation 
of  damagea,  the  bad  character  of  the  plaintiflf 
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after  the  prosecution,  if  in  mstters  not  connected 
therewith,  or  arising  therefrom.  Taylor,  C.  J. 
contra.  Bostwick  ▼.  RtUherfcrdf  A  Hawks,  83. 
See  AcTioH,  242. 


MANDAMUS. 

\,  Of  the  Jfature  of  the  Writ  in  general^  and 
of  the  Authority  of  the  Courts  to  grant  it, 
II.  Of  the  Form  of  the  Writ^  and  of  the  Manner 
of  awarding  il, 

III.  Of  the  Cases  in  which  it  vdll  he  granted, 

IV.  Of  the  Cases  in  tohich  it  toiU  not  be  granted, 
y.  Of  the  Return^  and  of  the  granting  of  the 

peremptory  Mandamus. 


I.  Of  the  Jfature  of  the  Writ  in  general,  and  of 
the  Authority  of  the  Courts  to  grant  it. 

1.  The  writ  of  mandamus  is  a  proper  remedy 
to  compel  all  inferior  tribunals  to  perform  the 
duties  required  of  them  by  law.  Commonwealth 
V.  Hampdeuy  2  Pick.  414.  Chase  v.  Blackstone 
Canal,  10  Pick.  244.  Springfield  ▼.  Hampden,  4 
Pick.  68.    Johnson  ▼.  RandaH,  7  Mass.  340. 

2.  A  mandamus  is  an  original,  and  not  an  ap- 
pellate process,  and  the  court  of  appeals,  in  Ken- 
tucky, by  its  constitution,  cannot  try  such  a  writ. 
Paiuel  V.  County  Court,  1  Bibb,  496.  Morgan  v. 
Register,  Hardin,  609.  Daniel  v.  Warren  County 
Court,  Hardin,  610,  note, 

3.  A  mandamus  to  compel  the  registration  of  a 
survey,  purporting  to  be  made  on  a  Virginia 
land-office  warrant,  involves  the  rights  and  in- 
terests  of  the  commonwealth  of  Kentucky,  so  as 
to  authorize  an  appeal  to  be  taken  by  the  attor- 
ney-general under  the  statute.  Commonwealth 
V.  CUrk,  1  Bibb,  531. 

4.  If  an  alternative  mandamus  be  awarded 
against  a  tribunal  created  by  an  act  of  the  legis- 
lature, to  compel  the  performance  of  a  particular 
duty,  or  to  show  cause  for  not  performing  it,  and, 
before  a  peremptory  mandamus  issues,  the  act 
creating  the  tribunal  be  repealed,  without  anv 
saving  clause  of  proceedings  already  commenced, 
their  power  will  be  thereby  taken  away,  and  a 
peremptory  mandamus  cannot  be  awarded. 
Springfield  v.  Highway  Commissioners  of  Hamp- 
den, 6  Pick.  501. 

5.  A  state  court  cannot  issue  a  mandamus  to 
an  officer  of  the  United  States.  M  Clung  v.  Sil- 
liman,  6  Wheat.  598. 

6.  The  power  of  the  circuit  court  of  the  United 
States  to  issue  a  writ  of  mandamus  is  confined 
exclusively  to  those  cases  in  which  it  may  be 
necessary  to  the  exercise  of  their  jurisdiction. 
MJntire  v.  Wood,  7  Cranch,  504. 

7.  A  mandamus  may  properly  issue  from  the 
circuit  court  of  the  District  of  Columbia  to  the 
postmaster-general.  Other  circuit  and  district 
courts  are  not  authorized  to  issue  a  mandamus 
to  a  public  officer.  Kendall  v.  U,  States,  12  Pet. 
524.     Decatur  v.  Paulding,  14  Pet.  497. 

8.  The  chief  justice  of  the  supreme  court,  re- 
siding in  the  fourth  circuit,  and  holding  the 
court  at  the  August  term,  has  no  power  to  grant 
a  rule  for  a  mandamus,  or  a  rule  to  show  cause 
why  it  should  not  issue.  Ex  parte  Hennen,  13 
Pet.  225. 

9.  In  Pennsylvania,  the  supreme  court,  not- 
withstanding the  act  of  Feb.  24,  1806,  may  issue 
a  mandamus  in  any  of  the  districts,  the  manda- 
mus not  being  a  civil  action  within  the  10th  sec- 
cion  of  that  act.  Commonwealth  y.  Commission- 
frs  of  Lancaster,  6  Binn.  5. 


10.  The  awarding  of  this  writ  in  proper  cases, 
as  well  to  admit  a  person  to  an  office  to  which 
he  has  been  legally  elected,  as  to  restore  a  per- 
son to  an  office  from  which  he  has  been  illegally 
removed,  is  within  the  jurisdiction  of  the  su- 
preme court  of  Massachusetts.  Howard  v.  Gage^ 
6  Mass.  462.  Strong,  petitioner,  20  Pick.  484, 
495. 

11.  Mandamus  does  not  lie  to  an  inferior  court, 
to  compel  them  to  make  any  particular  decision, 
but  merely  to  decide.  Commonwealth  v.  Judges 
of  Common  Pitas  of  Philadelphia,  3  Binn.  273. 

12.  It  will  only  direct  tlie  court  to  proceed  ac- 
cording to  law,  but  will  not  direct  them  how  to 
proceed.     Roberts  v.  Holsworth,  5  Halst.  57. 

13.  A  mandamus  is  a  criminal  process,  rela- 
tive to  civil  rights.  State  v.  Bruce,  Const.  Rep. 
165,  174. 

14.  The  courts  of  general  sessions  of  South 
Carolina  have  the  right  to  issue  writs  of  manda- 
mus against  managers  of  elections,  tb.  165. 

II.  Of  the  Form  of  the  Writ,  and  of  the  Manner 

of  awarding  U. 

15.  Proceedings  upon  mandamus  must  be  ac- 
cording to  the  common-law  practice.  Universal 
Church  v.  Trustees,  6  Ham.  445. 

16.  Where  an  alternative  mandamus  lies  to 
compel  a  town  treasurer  to  issue  his  warrant 
against  a  collector  of  taxes,  it  is  not  necessary  to 
make  the  collector  a  party,  or  to  give  him  notice. 
Waldron  v.  Lee,  5  Pick.  323. 

17.  One  and  the  same  writ  of  mandamus  can- 
not be  directed  to  the  township  committees  of 
two  several  townships,  to  compel  them  to  pro 
ceed  to  do  their  duty  in  the  matter  of  a  road 
State  V.  Chester  fy  Evesham,  5  Halst.  292. 

18.  In  an  alternative  mandamus,  the  title  and 
facts  of  the  relator  must  be  distinctly  stated,  so 
that  they  may  be  admitted  or  traversed.  Com- 
monwealth Bank  v.  Canal  Commissioners^  10 
Wend.  25.  It  is  not  enough  to  refer  to  affida- 
vits and  other  papers  on  file.  ib. 

19.  Where  there  is  any  uncertainty  in  the 
terms  of  a  mandamus,  the  circuit  court  may  refer 
to  the  decree  of  the  supreme  court  in  the  case, 
made  at  the  time  of  issuing  the  mandamus. 
West  V.  Brashear,  14  Pick.  51. 

20.  Where  the  occasions  upon  which  a  man- 
damus ought  to  issue  are  not  pointed  out  by  the 
statutes  of  Ohio,  a  recurrence  to  the  common 
law,  to  learn  in  what  cases  the  writ  is  the  proper 
remedy,  is  proper.     Turner* s  case,  5  Ham.  542. 

21.  Upon  the  application  of  a  person,  claiming 
to  be  clerk  of  a  town  of  Hampden,  for  a  manda- 
mus to  the  former  clerk,  a  rule  to  show  cause 
why  it  should  not  issue  may  be  granted,  to  be 
heard  in  another  county,  but  the  writ  of  manda- 
mus  must  be  returnable  in  Hampden.  Taylor  v. 
Henry,  2  Pick.  397. 

22.  An  alternative  mandamus  to  a  court  of 
common  pleas,  commanding  them  to  seal  a  bill 
of  exceptions,  need  not  set  forth  the  bill ;  and  it 
may  be  served  by  copy,  and  at  the  same  time, 
showing  the  original.  People  v.  Judges  of  West- 
chester, 4  Cow.  73. 

23.  The  first  process  in  the  case  of  mandamus 
must  be  a  rule  to  show  cause.  Tumer^s  case,  5 
Ham.  542.  Dinniddie  Justices  v.  Chesteifield  Jus- 
tices, 5  Call,  556- 

24.  The  county  commissioners  having  viewed 
certain  land,  whereof  husband  and  wife  were 
seized  in  fee  in  right  of  the  wife,  aflerwarda 
located  a  road  over  the  same,  and  assessed  dam* 
ages  for  the  land  so  taken,  and  ordered  the  dam* 


MANDAMUS. 


ages  to  be  paid  to  the  husband,  not  knowing  that 
he  had  deceased ;  and,  upon  application  for  a 
mandamus  to  the  commissioners,  to  show  cause 
whj  an  order  should  not  issue  to  the  county 
treasurer  to  pay  over  the  damages  to  the  widow, 
it  was  suggested  that  the  location  might  have 
been  made  in  the  lifetime  of  the  husband ',  where- 
upon the  court  directed  that  notice  of  such  appli- 
cation should  be  given  to  the  administrator  on 
his  estate,  to  appear  and  show  cause  against  the 
claim  of  the  widow.  Kent  t.  Essex^  10  Pick. 
521. 

25.  In  Maryland,  a  mandamus  cannot  issue 
without  notice  from  the  court  to  the  other  party. 
Brosius  Y.  Renter^  1  Har.  d^  J.  480. 

26.  Objections  to  a  writ  of  mandamus,  merely 
technical,  must  be  taken  in  limine^  on  a  motion 
to  quash,  and  cannot  prevail  after  the  return. 
Fidier  v.  Plainfidd  Academic  School^  6  Conn.  532. 

27.  It  is  not  a  fatal  objection  to  a  writ  of  man- 
damus that  it  IS  directed  to  the  members  of  a 
corporation,  instead  of  the  corporation  by  its  cor- 
porate name.  ib. 

28.  Where  the  plaintiff,  in  a  writ  of  manda- 
mus, averred  that  the  corporation  was  established 
by  the  name  of  trustees,  &c. ;  that  the  plaintiff 
was  one  of  the  trustees,  duly  elected,  and  enjoy- 
ing the  rights  and  privileges  belonging  to  him 
as  trustee,  and  that  he  continued  to  hold  and  ex- 
ercise his  said  office  until  he  was  removed  there- 
fix>iD,  —  it  was  held,  that  the  office  of  trustee, 
its  tenure  and  duration,  and  the  privileges  apper- 
tainiDg  thereto,  were  sufficiently  alleged,  ib. 

29.  Where  the  plaintiff,  in  a  writ  of  manda- 
mus, averred  that,  in  October,  1825,  there  was, 
and  for  more  than  30  years  antecedent  thereto, 
there  had  been,  a  corporation,  established  by  the 
legislature  of  the  state,  this  was  held  a  sufficient 
averment  of  its  existence  on  the  14th  of  Febru- 
ary,  1826.  ih. 

30.  A  writ  of  mandamus  will  not  be  granted 
where  the  prayer  of  the  petition  is  that  it  may  be 
issued  against  one  not  having  power  to  execute 
it.    State  V.  Dunn,  Minor,  46. 

31.  The  affidavit  on  a  motion  for  a  mandamus 
must  not  be  entitled.  People  v.  Tioga  Common 
PUas,  1  Wend.  291. 

III.  Of  the  Cases  in  y>Mek  it  vnU  be  granted. 

32.  A  mandamus  will  lie  where  there  is  a 
dear  right,  and  no  remedy  by  law.  Spraggins  v. 
Couidy  Ccmrt  of  HumphneSy  Cooke,  160.  People 
V.  Corporation  of  Brooklyn^  1  Wend.  318. 

33.  A  mandamus  lies  to  prevent  a  court  of 
seuions  from  granting  a  new  trial  on  the  merits. 
People  V.  Chenango  Sessions,  2  Caines  Cas.  319. 

34.  It  lies  to  compel  the  county  commissioners 
to  isBue  their  warrant  for  empanelling  a  new 
jury,  where  one  jury  has  already  been  summoned 
and  acted,  without  being  able  to  agree  in  locating 
a  highway.     Mendon  v.  Worcester ,  10  Pick.  235. 

35.  A  rule  was  made  upon  the  judges  of  a 
court  below,  to  show  cause  why  a  writ  of  man- 
damns  should  not  issue,  commanding  them  to 
**  eiga  and  seal "  a  bill  of  exceptions ;  and,  upon 
tfaeur  appearing  and  showing  cause  why  it  was 
not  done,  the  rule  was  discharged.  Porter  v. 
Harris,  4  Call,  485. 

36.  The  supreme  court  of  the  United  States 
lias  power  to  issue  a  mandamus,  commanding  a 
eircuit  court  of  the  United  States  to  sign  a  bill 
of  exceptions  in  a  case  tried  before  such  court. 
Crane,  ex  parte,  5  Pet.  190. 

37.  So,  in  New  York,  a  mandamus  lies  to  the 
eommoB  pleas  for  not  signing  a  bill  of  excep- 


tions.  People  V.  Judges  of  Washington,  1  Caines, 
oil. 

38.  It  lies  to  the  common  pleas  to  restore  an 
attorney  removed  by  them.  People  v.  Justicei 
of  Delaware,  1  Johns.  Cas.  181. 

39.  Mandamus  lies  from  the  supreme  court  of 
New  York  to  the  common  pleas,  to  compel  them 
to  allow  a  bill  to  be  filed  nunc  pro  tunc.  People  v. 
Common  Pleas,  Coleman,  55. 

40.  It  lies  to  a  cashier,  requiring  him  to  allow 
a  bank  director  to  examine  the  discount  book. 
People  V.  Throop,  12  Wend.  183. 

41.  A  peremptorv  mandamus  will  be  granted, 
to  set  aside  a  rule  for  a  new  trial  granted  by  an 
inferior  court,  on  the  ground  of  cumulative  evi- 
dence newly  discovered,  where  the  party  was 
guilty  of  laches.  People  v.  Superior  Court,  10 
Wend.  285. 

42.  Where  no  one  of  the  judges  of  the  com* 
mon  pleas  in  New  York  was  counsellor  in  the 
supreme  court,  and  they  refused,  after  a  verdict, 
to  give  judgment,  under  pretext  of  irregularity, 
but  in  truth  because  the  verdict  was  against 
evidence,  a  mandamus  was  j^anted  to  compel 
them  to  enter  judgment.  Uaight  v.  Turner,  2 
Johns.  371. 

43.  A  mandamus  lies  to  compel  the  judge  of  a 
district  court  to  sign  a  judgment  rendered  by  his 
predecessor  in  office.  Life  Ins.  Co.  v.  Wilson,  8 
Pet.  291. 

44.  Mandamus  lies  to  the  postmaster- genera], 
requiring  him  to  give  a  credit  on  his  TOoks  to 
certain  contractors ;  which  credit  had  been  certi- 
fied by  the  solicitor  of  the  treasury  to  be  due  to 
the  contractors  pursuant  to  an  act  of  congress ; 
and  the  postmaster-general  had  been  ordered  by 
the  same  act  to  ffive  the  credit,  but  refused  com- 
pliance.    Kendall  v.  U.  States,  12  ib.  524. 

45.  A  mandamus  lies  to  compel  trustees  of  a 
county  in  Ohio  to  distribute  moneys  to  religious 
societies.  But  it  is  a  go6d  return,  that  the 
moneys  had  been  all  distributed  by  a  former 
board  of  trustees.  State  v.  Warren  County,  2 
Ham.  10. 

46.  If  a  justice  of  the  peace  enters  a  judgment 
against  a  defendant,  and  afterwards  makes  a  con- 
ditional order  that  the  judgment  shall  be  opened 
upon  payment  of  costs  by  the  defendant  on  a  cer- 
tain day,  and,  notwithstanding  the  defendant 
neglects  to  pay  the  costs  on  the  day  prescribed, 
the  justice  refuses  to  issue  execution  on  the 
judgment,  after  being  requested  by  the  plaintiff 
so  to  do,  a  mandamus  will  be  granted  to  compel 
the  justice  to  issue  the  execution.  Terhune  v 
Barcalow,  6  Halst.  38. 

47.  The  supreme  court  in  New  York  may  issue 
a  mandamus  to  compel  the  supervisors  of  a  county 
to  admit  a  legal  claim  for  services,  as  a  county 
charge,  without  controlling,  however,  the  exer- 
cise of  their  judgment  and  discretion,  as  to  the 
amount  proper  to  be  allowed.  HuU  v.  Supervisor 
of  Oneida,  19  Johns.  259. 

48.  A  mandamus  will  lie  to  a  justice  of  the 
peace,  in  New  Jersey,  to  proceed  to  judgment, 
where  he  has  undertaken  to  set  aside  a  verdict 
on  the  merits.   Foreman  v.  Murphy,  2  Penn.  1024. 

49.  A  mandamus  lies  to  the  court  of  sessions 
of  New  York,  to  prohibit  them  from  granting  a 
new  trial.  People  v.  Chenango  Justices,  1  Johns. 
G^s.  179. 

50.  A  mandamus  lies  to  compel  commissioners 
of  highways  in  New  York  to  open  a  road  laid  out 
by  the  judges  of  the  court  of  common  pleas,  on 
an  appeal  to  them  from  the  refusal  of  such  com- 
missioners to  lay  out  the  road.  People  v  Cham- 
pion, 16  Johns.  61. 
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51.  The  mandamiu  need  not,  in  the  fint  in- 
■tance,  be  directed  to  the  commisstonera  by  their 
individual  names.   FeopU  ▼.  Ckmngdon^  16  Johns. 

61. 

62.  Where  the  judgment  of  a  circuit  court  la 
reveraed,  and  the  jNroceedings  up  to  a  certain 
point  are  set  aside  at  the  cost  of  the  defendant  in 
error,  and  the  cause  is  remanded  for  further  pro- 
ceedings, if  the  circuit  court  refuse  to  render  a 
judgment  for  the  costs,  according  to  the  mandate, 
the  supreme  court  will  grant  a  rule  to  show 
cause  why  a  mandamus  should  not  issue.  Jared 
T.  HiU,  1  Blackf.  155. 

53.  A  writ  of  mandamus  lies  to  compel  a  town 
treasurer  to  issue  his  warrant  of  distress  against 
a  collector  of  taxes  neglecting  to  collect  and  pay 
over  the  same,  according  to  the  assessor's  war- 
rant.    Waldron  v.  !•€«,  5  rick.  323. 

54.  A  mandamus  will  be  granted,  in  New 
Jersey,  to  compel  a  township  committee  to  as- 
sign a  road  to  the  overseers  of  the  .highways. 
4nanym4nts^  2  Halst.  192.  But  the  rule  served 
upon  the  committee  must  specify  the  object  re- 
quired to  be  done  with  sufficient  particularity.  i6. 

55.  So  it  will  be  granted,  against  an  overseer 
of  a  highway,  to  compel  him  to  open,  clear  out, 
and  m^e,  a  certain  road  within  the  limit  and 
division  assigned  to  him  by  the  township  com- 
mittee.    State  V.  HoUiday^  3.  ib.  205. 

56.  In  New  Jersey,  a  mandamus  will  lie  to  the 
court  of  common  pleas  to  make  an  appointment 
of  surveyors,  to  vacate  a  road  which  has  been 
laid  out  and  recorded,  though  nevet  opened, 
where,  after  a  proper  application,  they  have 
refused  to  make  such  appointment.  St/9t6  v. 
Judges^  4  Hoist.  246. 

57.  Bvery  endowed  minister,  of  any  sect  or 
denomination  of  Christians,  who  has  been  wrong- 
fully dispossessed  of  his  pulpit,  is  entitled  to  the 
writ  of  mandamus,  to  be  restored  to  his  function, 
and  the  temporal  rights  with  which  it  is  endowed. 
Runkd  \.  WinemUler,  4  Har.  &,  M'Hen.  429. 
Miter,  if  the  office  is  not  endowed.  t6. 

58.  Where,  in  such  case,  there  is  sufficient 
nrima  fade  evidence  produced  by  the  prosecutor 
m  support  of  his  claim,  the  court  cannot  try  the 
merits  upon  affidavit,  adversary  affidavits  not 
being  considered  by  it.  ib. 

59.  ^'  Endowments  *'  does  not  necessarily  mean 
that  land  or  titlies  must  be  annexed  to  the  living, 
in  exclusion  of  an^  other  provision  or  means  of 
support;  but  a  stipend,  rents,  emoluments,  and 
advantages,  of  any  kind,  given  and  secured  to  the 
minister  during  the  time  he  shall  officiate,  as  a 
compensation  for  his  services,  is  an  endowment, 
id. 

60.  In  Massachusetts,  a  mandamus  may  be 
awarded  to  compel  the  court  of  sessions  in  each 
county  to  erect  or  provide  a  suitable  house  of  cor- 
rection. Commamffeakh  v.  Hamvden,  2  Pick.  414. 

61.  Mandamus  lies  to  compel  the  court  of  ses- 
sions, that,  improperly  and  without  good  cause, 
rejects  the  verdict  of  a  jury  summoned  and  em- 
panelled to  estimate  the  damages  occasioned  to 
any  person  by  Uie  laying  out  of  a  highway,  to  do 
right  and  accept  the  verdict.  CommonweaUh  v. 
jforfolk<t  5  Mass.  435.  C<nnnunweaJUk  v.  Middle- 
sex, 9  ib.  388. 

&.  The  cases  in  whioh  the  writ  of  mandamus 
lies,  in  admitting  or  restoring  to  office,  seem  ^o 
be  where  the  office  is  holden  for «  longer  term 
than  one  year,  or  where  the  return  to  the  writ 
will  involve  merely  a  question  of  law,  so  that, 
admitting  the  facts  to  be  true,  a  peremptory  man- 
damus ought  to  be  awarded.  Howard  v.  Gage, 
6  ib.  462. 


63.  Mandamus  lies  to  compel  a  court  lo  which 
a  recogniiance  is  returned,  and  which  xefuses, 
without  sufficient  cause,  to  certify  it  to  another 
court,  so  that  it  may  be  entered  of  record  to  cer- 
tify it    Johnson  v.  RandaU,  7  Mass.  340. 

64.  Mandamus  lies  to  compel  a  town  clerk  to 
deliver  the  records  to  his  successor  in  office,  if  he 
refuse  so  to  do  on  the  application  of  his  succes- 
sor, and  his  showing  himself  to  be  clerk.  Tay- 
lor  V.  Henry,  2  Pick.  397.  CommonweaUk  v. 
Atheam,  3  Mass.  287. 

65.  Where  the  county  court  refuses  to  draw 
their  warrant  on  the  treasurer  of  the  county, 
directing  him  to  pay  an  account  which  has  been 
allowed  by  the  circuit  court  to  the  clerk  of  said 
court  for  office-rent,  a  mandamus  is  an  appro- 
priate remedy  to  compel  them  to  do  so.  Boon* 
V.  Todd,  3  Mis.  140. 

66.  Where  a  motion  was  made  to  quarii  a 
bond  for  costs,  which  was  insufficient,  and  the 
circuit  court  overruled  the  motion,  it  was  held, 
that  a  mandamua  would  lie.  Bamet  v.  Warren 
Circuit  Court,  Hardin,  172. 

67.  If  a  circuit  court  improperly  lemand  a 
cause  to  the  rules,  a  mandamus  will  lie  to  com- 
pel them  to  reinstate  the  cause  on  the  issue 
docket,  and  proceed  to  trial.  Saunders  v.  Jfelson 
Circuit  Court,  ib.  17. 

68.  If  the  court  below  order  proceedings  to  be 
finallv  staid  upon  suggestion  of  the  attorney  for 
the  United  States,  in  rcase  in  which  the  United 
States  are  not  a  party,  the  supreme  court  will 
order  a  mandamus  nisi,  in  the  nature  of  a  jnrd' 
eedendo.  Livingston  v.  Dorgenois,  7  Cranch, 
577. 

69.  Where  judgment  is  confessed  before  the 
clerk  in  vacation,  and  the  court  afterwards  re- 
fuses to  have  the  judgment  entered  up  as  of  the 
term  next  succeeding  the  cunfession,  a  manda- 
mus will  go  in  the  alternative.  Blake  v.  Boggs^ 
1  Mis.  116.     Kerr  v.  Rector,  ib.  117. 

70.  The  waters  of  the  Chitteningo  Creek  were 
diverted  from  a  mill  and  other  works,  on  that 
creek,  to  feed  the  Erie  Canal;  the  mill-owner 
claimed  under  a  grant  from  the  state,  bounded  on 
the  margin  of  the  creek ;  he  applied  to  the  canal 
commissioners  to  appraise  his  damages,  but  they 
refused  on  the  ground  that  he  had  no  title  to  the 
creek.  Held,  that  a  mandamus  should  issue, 
ordering  them  to  appraise.  £s  fwrie  Jennings,  6 
Cow.  518. 

71.  A  writ  of  error  may  issue,  from  the  su- 
preme coujt  of  the  United  States,  to  a  judgment 
of  a  circuit  court  of  the  United  States,  awarding 
a  peremptory  mandamus  to  restore  to  office, 
where  the  matter  in  controversy  is  sufficient  to 
give  jurisdiction  to  the  court.  Columbian  Ins 
Co.  V.  WhedwHght,  7  Wheat.  534. 

72.  A  mandamus  is  the  proper  remedy  to 
compel  a  secretary  of  state  to  deliver  a  commis- 
sion to  which  a  P&rty  is  entitled.  Marbury  v. 
Madison,  1  Cranch,  137. 

73.  A  mandamus  lies  from  the  superior  court 
of  Virginia  to  a  county  court,  to  compel  such 
conrt  to  build  a  bridge  or  causeway,  according  to 
the  section  of  the  act  of  assembly  concerning 
public  roads.  Commonwealth  v.  Justices,  2  Virg. 
Cas.  9. 

74.  A  return  to  such  mandamus,  by  the  jus- 
tices, that  the  convenience  of  the  people  does  not 
at  that  time  authorize  the  heavy  burden  which 
will  be  imposed  by  the  erection  of  such  bridges, 
&c.,  is  insufficient,  because  it  does  not  directly 
deny  the  necessity  of  the  bridges,  or  aver  that 
the  surveyor,  or  nis  assistants,  could  make  or 
maintain  the  same,  ib 
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75.  Such  return,  being  insufficient,  ehould  not 
t>e  traveraed,  becauae  the  matter  of  the  return 
should  not  be  put  in  issue,  and  therefore  the 
traverse  should  not  be  received.  Commonwealth 
▼.  Justices,  2  Virg.  Cas.  9. 

76.  So  where  bridges  or  causeways  are  neces- 
sary within  the  limits  of  a  county,  and  the  sur- 
veyor of  the  road,  with  his  assistants,  cannot 
make  or  maintain  the  same,  the  superior  court 
of  law  for  such  county  hath  the  power  to  com- 
pel the  justices,  by  writ  of  mandamus,  to  build  or 
repair  such  bridge  or  causeway.  Uf.  499.  Bran' 
der  V.  Chesterfield  Judges,  5  Call,  548. 

77.  Mandamus  lies  to  compel  a  corporator  to 
perform  a  function,  but  it  lies  in  the  discretion 
of  the  court.  CommonweaUh  v.  Mayor,  5  Watts, 
152. 

78.  A  mandamus  will  lie  from  the  superior 
court,  in  Greorgia,  to  the  clerk  of  the  court  of 
ordinary,  compelling  him  to  issue  a  citation  in 
the  usual  form  to  the  creditors  and  kindred  of  an 
intestate,  to  show  cause  why  an  applicant  for 
administration,  prima  facie  entitled,  should  not 
receive  letters  of  administiation.  Ex  parte  Car- 
nockan,  Cbarlt.  215. 

79.  In  Virginia,  a  mandamus  lies  to  compel 
the  magistrates,  to  whom  an  execution  debtor 
has  applied  to  have  the  oath  of  insolvency  ad- 
ministered to  him,  to  administer  such  oath,  and 
order  the  debtor *s  discharge.  Harrison  v.  Em- 
nterson,  2  Leigh.  764. 

80.  A  mandamus  lies  to  compel  a  state  court 
to  remove  a  cause  into  the  courts  of  the  United 
States,  where  the  defendant  is  entitled  to  such 
removal.     Brown  v.  Crippin,  4  H.  d[^  M.  173. 

81.  A  mandamus  will  he  to  restore  to  his  office 
an  inspector  of  tobacco,  removed  by  an  irregular 
summary  proceeding.  Singleton  v.  Commission' 
ers,  2  Bay,  105. 

32.  A  peremptory  mandamus,  in  the  first  in- 
stance, lies  to  a  clerk  of  a  county  in  New  York, 
who  refuses  to  record  a  deed  presented  to  him  for 
that  purpose,  and  which  has  been  duly  acknowl- 
edged by  the  grantor,  and  the  proper  certificate 
of  a  master  in  chancery,  of  such  acknowledg- 
ment, and  proof  of  the  identity  of  the  grantee, 
indorsed  thereon.  Ex  parte  GoodeU,  14  Johns. 
325. 

83.  Where  an  inferior  court  of  record,  in  Vir- 
ginia, improperly  refUsed  to  admit  a  deed  to  be 
proved  and  recorded,  it  was  held,  that  it  might 
oe  compelled  to  do  so  by  a  peremptory  manda- 
mus.    Dawson  v.  T%ruston,  2  H.  &  M.  132. 

84.  So,  in  Connecticut,  a  mandamus  was  or- 
dered to  issue  against  a  register  of  deeds,  to  re- 
quire him  to  record  a  deea  of  bargain  and  sale 
ffiven  by  a  collector  to  the  purchaser  of  lands  sold 
tor  taxes.     Strong*s  ease,  Kirby,  345. 

85.  Mandamus  is  the  proper  remedy  to  restore 
a  clerk  ousted  from  his  office  by  the  illegal  ap- 
pointment of  another  person.  Den  ▼.  Judges,  3 
H.  A>M.  1. 

86.  If  the  original  rule  was,  to  show  cause  why 
a  mandamus  should  not  issue  to  admit  the  clerk, 
the  subsequent  rule,  or  the  mandamus  founded 
thereon,  may  nevertheless  be,  to  restore  him  to 
said  office,  ib.  The  person  occupying  such  office 
ought  to  be  made  a  party  to  the  rule,  or  such  rule 
ought  to  be  served  upon  him,  so -as  to  enable  him 
to  defend  his  right,  before  the  peremptory  man- 
damus issues.  If,  however,  it  appears  from  the 
record  that  he  was  apprised  of  the  proceedings, 
and  defended  his  right,  it  is  sufficient,  ib. 

87.  A  peremptory  mandamus  will  issue  to  a 
county  eomraissioBer's  court,  to  compel  them  to 
restore  a  clerk,  the  cause  of  whose  immoral  is 
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not  stated  on  their  records.     Street  v.  OaUattn 
County  Commissioners,  Breese,  25. 

88.  A  mandamus  lies  to  the  secretary  of  the 
land-office,  of  Pennsylvania,  to  compel  him  to 
issue  patent*;  to  warrantors,  under  the  act  of  8th 
March,  1815.  CommonweaUh  v.  Cochran,  1  S. 
t&  R.  473. 

89.  A  mandamus  lies  to  the  secretary  of  the 
land-office,  to  compel  him  to  make  the  calcula- 
tions of  interest  and  purchase  money  on  the  lands 
sold,  but  not  to  make  them  in  a  certain  manner, 
nor  in  a  proper  manner.  GriMth  v.  Cochran,  5 
Binn.  87. 

90.  The  supervisors  of  roads  may  be  compellea 
by  mandamus  to  pay  an  order  drawn  upon  them 
by  the  justices  of  peace,  pursuant  to  an  act  of 
assembly.     Commonwealth  v.  Johnson,  2  ib.  275. 

91.  In  Connecticut,  a  mandamus  will  lie  to 
compel  selectmen  of  a  town  to  pay  the  damages 
assessed  on  a  highway  laid  out  by  them,  and  to 
open  such  highway.  Treat  v.  Middletown,  8 
Conn.  243. 

92.  The  constitutional  court  of  South  Caroli- 
na may,  by  writ  of  mandamus,  direct  the  com- 
missioners of  the  poor  to  discharge  the  duties  imr 
posed  on  them  by  act  of  assembly,  if  they  fiiil  so 
to  do.     Commissioners  v.  Lynah,  2  M'Cord,  170. 


XV.   Of  the  Cases  in  which  it  wiU  not  be  granted. 

93.  Mandamus  will  not  lie  where  there  is  an- 
other specific  remedy  for  the  party  complaining. 
Justices  V.  Munday,  2  Leigh.  165.  State  v.  Dunn, 
Minor,  46.  State  v.  Holliday,  3  Halst.  205.  Com- 
missioners V.  Lynah,  2  M'Cord,  170.  Boyce  v. 
Russell,  2  Cow.  444.  Ex  parte  Jfelson,  1  ib.  417. 
People  V.  Brooklyn,  1  Wend.  318.  State  v.  Bruce^ 
Const.  Rep.  165,  175.  Morris  v.  Mechanics,  10 
Johns.  484. 

94.  Mandamus  will  not  be  granted  where  error 
will  lie.  Ex  parte  Jfelson,  1  Cow.  417.  People 
V.  Ulster  Judges,  Coleman,  117.  Ex  parte  Bost- 
wick,  1  Cow.  143.     Bank  of  Columbian.  Sweeny^ 

1  Pet.  567. 

96.  But  if  the  inferior  court  refuse  to  give  judg- 
ment, in  order  that  the  partv  may  brmg  error, 
the  supreme  court  will  inter&re  by  mandamus. 
Ex  parte  BostUfick,  1  Cow.  143. 

96.  A  mandamus  will  not  lie  to  a  court  fVom 
the  decision  ^f  which  an  appeal  is  provided  by 
statute.     State  v.  Mitchell,  Const.  Rep.  703. 

97.  Mandamus  does  not  lie  compelling  a  judge 
to  reverse  a  solemn  decision,  made  on  argument; 
a  writ  of  error,  or  an  appeal,  is  the  proper  course. 
Ex  parte  Hoyt,  13  Pet.  279. 

98.  Where  an  inferior  jurisdiction,  having  a 
discretion,  has  exercised  it,  the  superior  court 
will  not  interfere  by  mandamus.  Ex  parte  Bar- 
rett, 2  Cow.  458.  Ex  parte  J^elson,  1  Cow.  417. 
Gray  v.  Bridge,  11  Pick.  189.     Ex  parte  Bailey, 

2  Cow.  479.  Ex  parte  Benson,  7  Cow.  363.  Un- 
less it  be  clearly  shown  that  such  discretion  has 
been  abused.  Commissioners  v.  Lynah,  2  M'Cord, 
170. 

99.  Thus  it  will  not  interfere  by  mandamus,  to 
compel  the  supervisors  to  allow  the  amount 
claimed  by  a  constable  for  serving  subpcsnas,  the 
allowance  of  the  amount  claimed  being  a  matter 
of  discretion.     Ex  parte  Farrington,  2  Cow.  407. 

100.  The  court  of  common  pleas  set  aside  aca. 
sa.,  on  condition  that  the  party  against  whom  it 
was  issued  should  stipulate  not  to  bring  fiilse 
imprisonment ;  on  a  motion  for  a  mandamus,  re* 
quiring  them  to  vacate  this  condition,  held,  that 
it  was  a  matter  in  the  discretion  of  the  court  be- 
lew,  with  which  the  supreme  court  would  not 
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interfere  by  mandamiu.      OUbart  ▼.  Judges  of 
Jiiaeara^  3  Cow.  59. 

101.  So  the  supreme  court  will  not  interfere  by 
mandamus  to  control  the  common  pleas,  on  a 
question  which  depends  on  their  rules  of  practice, 
and  is  therefore  within  their  discretion.  Ex  parte 
Coster^  7  ib.  523. 

102.  It  will  not  interfere  with  the  practice  of 
the  circuit  judge,  as  to  the  correction  of  his  cal- 
endar.   JiUej^  y.  Calhoun^  6  ib.  32. 

103.  It  will  not  interfere,  by  mandamus,  to  con- 
trol the  mere  chamber  duties  of  a  judge  of  the 
common  pleas.     Ex  parte  Brfnon,  5  ib.  31. 

104.  Setting  aside  a  judgment  by  default,  in  a 
court  of  common  pleas,  is  a  matter  in  the  discre- 
tion of  that  court,  with  which  the  supreme  court 
will  not  interfere  by  mandamus.  Ex  parte  Bacon^ 
6  ib.  392. 

105.  A  mandamus  will  not  lie  to  the  district 
court  of  the  United  States,  to  set  aside  a  judg- 
ment entered  on  de&ult.  Ex  parte  Roberts.  6  Pet. 
216. 

106.  A  mandamus  will  not  lie  to  the  judge  of 
a  district  court  of  the  United  States,  directing 
him  to  restore  a  plea  of  **  tender,*'  which  has 
been  struck  from  the  record  as  a  nullity.  Ex  parte 
Davenport,  ib.  661. 

107.  Mandamus  does  not  lie  to  compel  a  dis- 
trict judge  to  decide  a  cause  in  a  particular 
manner,  nor  to  extend  a  judgment  on  a  mortgage 
0o  as  to  embrace  future  instalments.  Ltfe  Ins. 
Co.  y.  Adams,  9  ib.  573. 

108.  A  mandamus  will  not  lie,  from  the  su- 
preme court  of  New  Jersey  to  the  court  of  com- 
mon pleas,  to  compel  that  court  to  receive  a  plea 
of  a  defendant.    Anonymous,  2  Halst.  160. 

109.  A  writ  of  mandamus  will  not  be  issued 
by  the  superior  court,  directing  a  county  court 
to  record  a  yerdict,  and  to  proceed  therein  to  final 
judgment,  where  the  proceedings  in  the  case 
were  irregular.    Meacham  y.  Austin,  5  Day,  233. 

110.  It  will  not  issue  commanding  a  subordi- 
nate tribunal  to  reverse  their  decision,  when  they 
have  acted  in  a  judicial  capacity  upon  a  question 
properly  brought  before  them.  Ckase  v.  Black- 
stone  Canal,  10  Pick.  244.  Gray  y.  Bridge,  11 
ib.  189.    Morse,  petitioner,  18  ib.  443. 

111.  Where  a  statute  authorizes  a  corporation 
to  sell  land  for  taxes,  and  execute  leases  for  the 
same  if  the  owner  neglects  to  redeem  within  a 
certain  time,  the  court  will  not  issue  a  mandamus 
for  executing  the  leases,  though  the  time  for  re- 
demption has  expired,  if  the  corporation  has 
not  given  a  notice  required  by  the  statute,  before 
executing  the  lease.  PeopU  y.  Mayor  of  JVeio 
York,  10  Wend.  393. 

112.  A  mandamus  will  not  be  granted  in  a 
street  case,  unless  notice  to  the  parties  has  been 

5iven.     Water  Works  v.  Albany  Mayor's  Court, 
2ib.292. 

113.  A  writ  of  mandamus  will  not  lie  for  an 
employment  at  the  will  of  the  governor.  State 
y.  Grubw,  2  Bailey,  220. 

114.  A  mandamus  will  not  be  granted  where 
parties  have  acquiesced  a  year  in  the  proceed- 
mgs  sought  to  be  set  aside.  People  y.  Seneca,  2 
mnd.  &4. 

115.  The  court  refused  a  mandamus  requiring 
a  district  judge  to  show-  cause  why  an  execution 
was  not  issued  in  a  certain  case  where  judgment 
had  been  obtained,  there  beinff  no  mistue  or 
misconduct  on  the  part  of  the  district  judge  ap- 
parent on  the  record.  Postmaster  y.  Trigg,  11 
Pet.  173 

IIG  Mandamus  does  not  lie  to  compel  a  circuit 
mdge  to  proceed  according  to  the  usages  of 


practice  of  the  court  of  equity :  a  decision  should 
be  made  in  the  case,  and  an  appeal  taken.  Ex 
parte  Whitney,  13  Pet.  404.  Gaines  v.  Relf,  15 
lb.  9. 

117.  Mandamus  does  not  lie,  from  the  supreme 
court  of  the  United  States  to  a  district  judge,  on 
his  refusing  to  allow  the  amendment  of  a  writ 
and  count.  But  he  may  be  compelled  to  have 
the  records  of  the  case  made  up,  and  to  enter 
judgment  thereon,  in  order  to  give  the  demandant 
the  benefit  of  a  writ  of  error.  Ex  parte  Brad- 
street,  7  Pet.  634. 

118.  A  mandamus  will  not  lie  from  the  su- 
preme court  to  compel  the  common  pleas  to 
restore  a  rule  vacated  by  them,  because  the  rea- 
sons in  support  of  the  rule  had  not  been  served 
upon  the  adverse  party  in  pursuance  of  one  of 
the  printed  rules  of  that  court.  Hawkins  v.  Ben- 
nett, 7  Halst.  179. 

119.  In  New  Setsieij,  the  court  refused  a  man- 
damus to  two  justices  of  the  peace,  and  two 
overseers  of  the  poor,  to  compel  them  to  make 
a  certificate  for  the  manumission  of  a  slave. 
When  they  had  examined  the  case, and  decided 
against  granting  the  certificate,  the  court  could 
only  compel  them  to  make  such  examination. 
Anonymous,  2  Penn.  576. 

120.  An  erroneous  decision  of  the  Kentucky 
county  court  cannot  be  revised  by  a  mandamus 
from  the  circuit  court ;  and  a  writ  of  error  will 
lie  to  a  decision  awarding  such  mandamus.  War- 
ren County  Court  v.  Danid,  2  Bibb,  573. 

121.  Mandamus  does  not  lie  to  compel  the 
clerk  of  a  parish  to  give  an  applicant  a  certifi- 
cateof  his  having  become  a  member  of  a  parish, 
that  he  might  file  it  with  the  religious  society 
which  he  wished  to  leave.  Oakes  v.  Hill,  8 
Pick.  47. 

122.  It  does  not  lie  where  the  owner  of  land, 
being  injured  by  a  canal,  recovers  before  a  jury 
greater  damages  than  had  been  awarded  by  the 
commissioners,  and  thereupon  moves  the  com- 
missioners for  costs,  which  they  refuse*  Ckast 
y.  Blackstone  Canal,  10  Pick.  244. 

123.  It  does  not  lie  to  compel  the  county  com- 
missioners to  order  a  part  of  the  expense,  incurred 
by  a  town  in  making  a  highway,  to  be  repaid  out 
of  the  county  treasury.  Springfield  v.  Hamp' 
den,  ib.  59. 

124  The  supreme  court  of  New  York  refused 
a  mandamus  to  compel  the  supervisors  of  the 
county  of  Ulster  to  assess  and  levy  on  the 
county  the  amount  of  the  deficiency  of  payment 
of  sums  loaned  under  the  act  of  April  18th,  1786, 
commonly  called  the  *'  loan-office  act,*'  such 
changes  having  taken  place  in  the  county,  during 
the  tune  elapsed,  as  to  render  it  impracticable  to 
do  what  was  right  and  just  in  the  cause.  People 
y.  Supervisors  of  Ulster,  16  Johns.  59. 

125.  Qiu>  toarranto,  not  mandamus,  lies  to  ad- 
mit one  to  an  office  to  which  he  claims  to  be  duly 
elected,  while  another  is  holding  it  by  color  of 
riffht.  People  y.  Corporation  tf  Jfew  York^  3 
Johns.  Cas.  79. 

126.  Where  a  party  submits  to  a  new  trial  in 
the  conmion  pleas,  and  b  nonsuited,  he  cannot 
obtain  a  manoamus  directing  the  common  pieas 
to  enter  judgment  on  the  first  verdict.  Weavd  y. 
Lasher,  1  ib.  24t.  . 

127.  The  ^neral  court  of  Maryland  refused 
to  grant  a  writ  of  mandamus  to  the  county  court, 
directing  the  issuing  a  commission  under  the  act 
of  1786,  o.  45,  upon  the  application  of  a  pur- 
chaser fh>m  one  of  the  heirs  of  an  intestate,  for 
a  division  of  the  estate.  Colston  y.  Dorekagter 
County  Courts  4  Har.  A  M'Hea.  283. 
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ISS.  A  muidamiu  cannot  iBsne,  in  Maxyland, 
to  compel  a  levy  coart  to  levy  a  sum  of  money 
tfier  the  time  for  making  it  has  passed.  EUicoU 
y.  Levy  Court,  1  Har.  &  J.  359. 

129.  A  mandamus  will  not  be  issued  to  a  court 
of  common  pleas,  to  vacate  a  rule  allowing  a 
second  execution,  where  the  first  was  issued,  by 
mistake,  for  a  less  amount  than  the  judgment. 
PeaoU  V.  C.  C.  P.  1  Wend.  73. 

130.  In  New  Jersey,  a  mandamus  will  not  lie 
to  an  inferior  court,  to  command  them  to  proceed 
to  any  particular  judgment ;  much  less,  to  com- 
mand them  to  set  aside  a  verdict  and  grant  a  new 
trial,  or  even  to  grant  a  rule  to  show  cause  for 
that  purpose.     Squier  v.  Gale,  1  Halst.  157. 

131.  The  supreme  court  of  New  Jersey  re-, 
fused  a  mandamus  to  compel  the  court  of  com- 
mon pleas  to  enter  judgment  on  a  report  of  audi- 
tors, while  a  rule  is  pending  in  that  court  to 
show  cause  why  the  report  should  not  be  set 
aside.     Berry  v.  Collet,  1  ib.  179. 

132.  Mandamus  does  not  lie  to  compel  a  county 
court  to  accept  the  report  of  auditors.  Truesdell 
V.  Wheeler,  2  Aik.  369. 

133.  Nor  is  it  the  proper  remedy,  where  a 
magistrate  rejects  a  report  of  referees,  though  for 
insufficient  reasons.  Petition  of  Fartoell,  2  N. 
Hamp.  123. 

134.  A  mandamus  will  not  lie  to  compel  a 
judge  of  the  district  court  of  the  United  States 
to  issue  a  warrant  to  apprehend  a  French  de- 
serter, under  the  9th  article  of  the  consular  con- 
vention.    U.  States  V.  Latorenee,  3  Dall.  42. 

135.  Where  property  is  seized  under  the  pro- 
cess of  a  court,  as  the  property  of  the  defendant, 
and  a  stranger,  aUegins  that  the  property  is  his, 
applies  by  motion  to  nave  it  restored  to  him, 
which  motion  the  court  refuses  to  hear,  .a  man- 
damus will  not  lie  to  such  court  to  hear  the  mo- 
tion. Price  V.  Shelby  Circuit  Court,  Hardin, 
254. 

136.  A  mandamus  will  not  not  be  issued  to  a 
circuit  court,  commanding  them  to  grant  an  ap- 
peal, becaaae  the  party  has  his  remedy  by  appli- 
cation to  the  supreme  court,  or  a  judge  thereof 
tn  vacation.     Byrne  v.  Harbison,  1  Mis.  225. 

137.  In  Virginia,  a  mandamus  will  not  lie,  from 
the  superior  court  to  the  justices  of  the  county 
court,  to  compel  them  to  nominate  a  certain  per- 
son to  the  executive,  for  the  office  of  sheriff. 
Frisbie  v.  Justices,  2  Virg.  Cas.  92. 

138.  A  mandamus  will  not  lie  to  compel  the 
mana^rs  of  an  election  of  a  sheriff,  in  South 
Carolina,  to  return  a  candidate  as  duly  elected, 
after  they  have  certified  to  the  governor  that  the 
election  was  void.  Slate  v.  Bruce,  Const.  Rep. 
165. 

139.  A  mandamus  will  not  issue,  from  the  su- 
perior court,  to  reinvest  a  former  justice  of  the 
peace  with  bis  office,  who  had  removed  from  the 
county  in  which  he  was  appointed,  with  his 
family,  to  another  county,  where  he  remained  for 
several  years,  and  then  returned.  Cheto  v.  Jus- 
tices, 2  Virg.  Cas.  208.  JSmory  v.  Justices,  ib. 
523. 

140.  Mandamus  does  not  lie  lor  the  builder  of 
a  public  bridge,  to  compel  the  county  court  to 
levy  the  proportion  of  the  price  of  the  bridge 
chargeable  upon  the  county  ;  a  specific  remedy 
being  ^ven  him,  by  statute,  to  recover  the  same 
by  action  of  debt  against  the  jiutices  refusing  to 
levy  it.     Justices  v.  Munday,  &  Leigh.  165. 

141.  In  Virginia,  the  superior  court  will  not 
grant  a  mandamus  to  compel  a  county  court  to 
issue  a  pluries  attachment  against  the  body  of  a 
garnishee,  who  had  been  taken  on  the  aUas,  and 


discharged  by  a  judge  of  the  general  court  unaer 
a  habeas  corjnis,  Jackson  v.  Justices  of  Harrison^ 
1  Virg.  Cas.  314. 

142.  Where  the  county  court,  in  Virginia,  re* 
jected  an  application  for  opening  a  new  road,  on 
a  regular  hearing,  it  was  held,  mat  a  mandamus 
could  not  be  awarded,  by  the  circuit  court,  to 
compel  the  county  court  to  open  the  road.  Jones 
V.  Afford  Justices,  1  Leigh.  584. 

143.  A  mandamus  will  not  lie  to  compel  the 
canal  commissioners  to  pay  damages  assessed  for 
an  injury  done  by  constructing  the  Pennpyivania 
canal.    Commonwealth  v.  Mitchell,  2  Pennsyl.  517. 

144.  A  writ  of  mandamus  will  not  lie  to  com- 
pel  county  commissioners  to  accept  the  report  of  a 
committee  appointed  by  said  commissioners  pur- 
suant to  the  laws  of  Maine.  Proprietors  of  Ken- 
nebec  Toll  Bridge,  Petitioners,  2  Fairf  263. 

145.  Under  the  Pennsylvania  act  of  March 
26th,  1821,  §  45,  mandamus  does  not  lie  against 
a  corporation  to  pay  a  claim  on  a  judgment,  un- 
less the  judgment  is  for  wliges,  work,  labor,  &c., 
performed  within  the  act.  Commonwealik  v. 
President  of  Anderson  Road,  7  S.  d&  R.  6. 

146.  It  is  not  a  cause  for  mandamus  that  the 
judge,  under  the  Pennsylvania  act  of  Feb.  24th, 
1806,  does  not  .return  the  evidence  on  which  his 
opinion  is  founded.     BassUr  v.  J^iesly,  1  ib.  431. 

147.  A  writ  of  mandamus  will  not  lie  to  re- 
store a  professor  to  his  office  in  the  college  of 
William  and  Mary,  in  Virginia.  Bracker  v.  Wil- 
liam and  Mary  College,  3  Call,  573. 

148.  In  Virginia,  a  mandamus  will  not  lie  to 
the  district  court  for  refusing  to  grant  a  superset 
deas  to  a  judgment  of  the  county  court,  and  en- 
tering the  refusal  on  record.  Mayo  v.  dark,  3 
ib.  276. 

149.  In  Pennsylvania,  a  mandamus  does  not 
lie  to  compel  the  board  of  property  to  issue  pa- 
tents for  donation  lands.  Commonwealth  v. 
Cochran,  6  Binn.  456. 

150.  Mandamus  does  not  lie  to  the  county 
commissioners  to  pay  the  salary  of  the  jail- 
keeper  of  Philadelphia.  Respublica  v.  County 
Commissioners  of  Philadelphia,  4  Yeates,  181. 

151.  A  mandamus  will  lie  to  the  corporation 
of  a  city,  neglecting  to  make  an  assessment  for 
buildings  destroyed  to  open  a  road,  which,  by  an 
act  of  the  legislature,  the^  were  authorized  to 
estimate  and  compensate  for.  Shoolbred  v.  Cor- 
poration,  2  Bay,  63. 

152.  A  mandamus  will  not  lie  to  the  guardians 
of  the  poor,  in  Philadelphia,  compelling  them  to 
continue  in  office  three  of  the  old  managers. 
Respublica  v.  Guardians,  1  Teates,  476. 

153.  Mandamus  does  not  lie  to  compel  com- 
missioners of  bankruptcy  to  give  a  bankrupt 
certificate  of  conformity.  Respublica  v.  Clark- 
son,  ib.  46. 

154.  A  mandamus  will  not  lie,  in  South  Caro- 
lina, to  an  ordinary  who  has  granted  administra- 
tion to  one  not  entitled  to  it.  State  v.  Mitchell, 
Const.  Rep.  703. 

155.  A  mandamus  does  not  lie,  to  the  trustees 
of  a  church,  to  restore  a  pew  to  its  owner ;  the 
owner  has  a  complete  remedy  at  law.  Common- 
wealth  V.  Rosseter,  2  Binn.  360. 

V.   Of  the  Return,  and  of  the  granting  of  the 
peremptory  Mandamus. 

156.  It  is  a  good  return  to  a  mandamus  nisi 
for  the  distribution  of  proceeds  of  ministerial 
lands,  in  Ohio,  that,  before  the  application,  the 
money  was  all  distributed.  Universal  Church  v 
Thtstees,  6  Ham.  445. 
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157.  Ob  the  eominf  in  of  the  retarn  to  ui  tl- 
lematiye  mandamiu,  the  papers  on  which  the 
oriffinal  motion  was  made  must  be  presented, 
and  the  points  slated  in  writing  in  support  of 
the  application.     FeopU  v.  Del^ware^  i  Wend. 

158.  Upon  the  petition  of  a  town  for  a  man- 
damus to  county  commissioners,  compelling  them 
to  supervise  and  finish  a  part  of  a  certain  high- 
way previously  laid  out,  an  alternative  manda- 
mus was  issued,  to  which  the  commissioners 
made  return  that  the  part  mentioned  had  been 
commenced  and  dedicated  by  the  town  with  the 
aid  of  individuals  voluntarily,  and  withoot  expec- 
tation that  the  town  would  be  remunerated  bv 
the  county ;  and  this  return  was  held  good. 
Springfield  v.  Hampden^  10  Pick.  59. 

159.  The  return  to  this  writ  need  contain  only 
a  full  and  certain  answer  'to  all  the  averments 
made  by  the  petition,  and  a  fair  legal  reason  for 
disobeying  the  mandamas.  ib, 

160.  The  return  may  be  amended,  if  necessary, 
after  exceptions  have  been  filed,  ih, 

161 .  The  return  of  a  mandamus  to  restore  a 
minister  to  his  place  and  function  was  held  in- 
sufficient, in  not  setting  forth  with  precision  and 
certainty  the  rules,  laws,  canons,  Ac,  of  the 
church  of  the  said  minister.  Broniu  ▼.  Rtmlw^ 
I  Har.  &.  J.  551. 

163.  The  return  of  a  mandamus,  to  restore  a 
member  to  the  privileges  of  a  church,  stated 
that  ''he  was  expelled  by  a  select  number." 
Held  insufficient;  the  power  of  those  who  ex- 
pelled should  be  set  forth.  Grume  ▼.  4firican 
Methodist,  ^.,  1  8.  &  R.  254. 

163.  The  return  of  such  mandamus  slating  that 
the  member  was  expelled  for  bringing  a  lawsuit 
contrary  to  the  rule  of  the  society,  that  forbids 
suits  unless  they  were  necessary,  ^.,  it  was 
held,  the  return  should  further  aver  that  the 
suit  was  not  necessary,  Slc.  ib, 

164.  The  relator  is  not  allowed  to  demur 
specially  to  the  return  to  a  mandamus :  if  dissat^ 
isfied,  he  must  obtain  a  supplementary  return. 
People  V.  JV.  York  Common  Fleas,  9  Wend.  429. 
See  People  v.  Champion,  16  Johns.  61.  VaU  v. 
People,  1  Wend.  38. 

165.  Where  a  return  to  a  mandamus  was 
deemed  insufficient,  the  court  ordered  a  per- 
emptory mandamus  to  issue.  Rimkel  ▼.  Wtne- 
miller,  4  Har.  &  M'Hen.  4$». 

166.  The  omission  of  a  date  to  the  return  of  a 
peremptory  mandamus  directed  to  B.  G.,  and 
others,  township  committee,  (in  New  Jersey,) 
"  to  assign  and  appoint,  in  writing,  to  the  over- 
seers of  the  highway,  or  some  of  them,  their 
several  limite  or  divisions  of  the  road  for  open- 
ing, clearing  out,  amendment,  and  repair,**  will 
not  vitiate  the  notice.  State  v.  Griscoti,  3  Halst. 
136. 

167.  A  return  made  to  such  mandamus,  by 
B.  G.,  and  the  others,  as  '*  late  township  com- 
mittee,*' is  sufficient,  t^. 

168.  Though  the  writ  commanded  the  com- 
mittee *'  to  assign  to  the  overseers  or  some  of 
them,"  &4^.,  an  assignment  to  one  is  a  substan- 
tial compliance  with  the  writ,  ib, 

169.  If  there  is  reason  to  believe  that  the  as- 
signment is  fraudulent  and  evasive,  and  de- 
signed to  defeat  the  purpose  of  the  opening  and 
repair  of  the  road,  the  court  will  allow  the 
partv  a  rule  to  show  cause  why  the  return  should 
not  be  quashed  on  those  grounds,  ib. 

170.  In  New  York,  a  motion  for  a  peremptory 
mandamus,  on  the  coming  in  of  a  return  to  an 
alternative  mandamus,  is  a  non-enumerated  mo- 


tioo,  if  the  relator  has  not  IbnnaUy  deniutned 
People  T.  Cjmmiosioners  of  Hudson^  6   W^nd. 

659. 

171.  It  is  optional  w.th  the  relator,  whether  it 
shall  be  considered  enumerated  or  non-ennmer- 
ated  business,  unless  the  court  specially  direct 
formal  pleadings  to  be  interposed ;  if  he  elect  to 
have  it  considered  non-enumerated  business,  the 
court,  on  the  application  of  the  defendant,  will 
rive  leave,  alter  ite  decision  of  the  question,  to 
have  formal  pleadings  made  up  and  filed,  ib. 

172.  On  motion  for  a  peremptory  mandamus, 
the  court,  in  New  York,  will  not  look,  beyond  the 
return  of  the  alternative  mandamus,  into  the  affi- 
daviU  upon  which  it  was  granted,  ib.  7  Wend. 
474. 

173.  The  court  may  issue  a  peremptory  man- 
damns,  on  affidavit  of  the  service  of  the  alterna- 
tive mandamus,  without  compelling  a  letnm. 
People  V.  Judges,  1  Johns.  64. 

174.  An  alternative  mandamus  was  directed  to 
a  town  clerk,  commanding  him  to  record  the  sur- 
vey of  a  road  pursuant  to  the  act  of  New  York, 
(session  24,  c.  186,)  or  show  cause  ;  the  clerk  re- 
turned, that  he  did  not  record  the  survey,  be- 
cause one  of  the  commissioners  had  signed  the 
survey  by  the  name  of  Z.  H.,  whereaa  he  was 
elected  by  the  name  of  Z.  H.  Junior ;  and  be- 
cause the  commissioners  had  not  taken  the  oath 
of  office,  and  filed  a  certificate  of  the  oath  with 
the  clerk,  according  to  the  act.  Held,  that  the 
return  was  insufficient,  and  a  peremptory  man- 
damus was  awarded.  PeopU  v.  Collins,  7  Johns. 
549.    Bee  Courts. 


MANOR. 

1.  Where  the  proprietary  of  Maryland  was 
barred  of  his  right  to  escheat  lands  by  the  statF 
ute  of  limitations,  his  lease  of  such  lands  was 
held  inoperative  to  pass  the  same.  BusmeU  v. 
Baker,  1  Har.  A  J.  71. 

2.  'The  lord  proprietary  of  Maryland  coold  not 
be  affiected  by  any  adverse  possession  of  land 
before  it  had  been  granted.  Sisuart  v.  Mason,  3 
ib.  507. 

3.  Nor  did  the  act  run  against  him  on  any  pes* 
session  of  vacant  lands.  Cheney  v.  Binggold, 
2  ib.  87.    See  Lard. 


MARSHAL. 

1.  Bond  of  a  prisoner,  under  United  Stetes 
process,  for  the  liberties,  must  be  to  the  United 
States  marshal :  if  it  is  given  to  the  sheriff,  it  is 
void.     Warren  v.  Russell,  1  Chip.  193. 

2.  The  marshal,  who  sells  certain  property 
under  a  venditioni  exponas,  has  no  power  to  pay 
to  the  tax-collector  the  arrears  of  taxes  due  on 
the  property  sold  out  of  proceeds  of  other  prop- 
erty sold  under  the  same  writ.  Sleeker  v.  Bond, 
4  Wash.  C.  C.  322. 

3.  A  marshal's  fees  do  not  form  part  of  the 
judgment  in  a  case  under  the  slave-trade  act, 
but  are  to  be  paid  out  of  the  treasury  of  the 
United  States.     The  Antelope,  12  Wheat.  546. 

4.  In  a  case  of  capture,  the -clerk's  fees,  mar 
shal's  fees,  and  custody  fees,  are  in  some  cases  a 
charge  on  the  property.    The  Sally,  1  Gallis.  401. 

5.  Where  the  United  States  discharge  a  de- 
fendant who  is  in  custody  of  the  marshal  and 
indebted  to  him  for  fees,  they  became  liaUe  to 
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pay  the  fees  to  the  m&nhal.     U.  States  ▼.  Bxng" 
gold^  8  Pet.  150. 

6.  The  marshal  is  entitled  to  his  full  commis- 
sions, according  to  the  act  of  1799,  c.  125,  upon 
all  interlocutory  sales  of  prise  property.  The  act 
of  27th  January,  1613,  o.  155,  applies  only  to 
sales  aAer  finu  condemnation.  Tkt  Avery.  2 
Gallis.  308. 

7.  He  is  entitled  to  commissions  upon  prize 
property  remoyed  from  his  district,  by  consent  of 
parties,  to  another  district,  and  there  sold.  The 
St,  J.  Indiana,  ib.  311. 

8.  The  marshal  may  haye  an  attachment  to 
enforce  payment  of  his  fees  of  office  against  at- 
torneys in  the  court.    Anonymoue,  ib.  101. 

9.  After  a  rule  on  tlie  marshal  to  return  the 
cafnasadsatufadendum  issued  against  the  defend- 
ants, and  the  return  of  the  marshal  that  the 
plaintiff  had  directed  him  not  to  serye  the  writ 
on  one  defendant,  and  that  the  other  could  not  be 
found,  the  court  haye  nothing  more  to  do  with 
the  rule.  If  the  marshal  has  misconducted  him- 
self, the  remedy  is  by  an  action  for  a  false  return. 
Sigoumey  y.  inp'ohamy  2  Wash.  C.  C.  336. 

10.  In  an  indictment  for  resisting  the  marshal 
of  the  United  States,  in  the  execution  of  a  war- 
rant issued  by  the  judge  of  the  district  court  of 
the  United  States  it  was  held,  that  the  22d  section 
of  the  act  of  congress,  passed  on  the  30th  of 
April,  1790,  for  the  punishment  of  certain  crimes, 
includes  eyery  species  of  process  legal  and  ju- 
dicial, whether  issued  by  the  court  in  session  or 
by  a  judge  or  magistrate  acting  in  that  capacity, 
out  of  court,  in  the  execution  of  the  laws  of  the 
United  States.     U,  States  y.  Lukins,  3  ib.  835. 

11.  The  prize  act  of  the  27th  January,  1813, 
c.  155,  authorizing  the  marshal  to  make  distribu- 
tion, does  not  narrow  the  jurisdiction  of  the  prize 
court,  but  leayes  the  marshal  still  subject  to  the 
court.     Tke  St.  Latorence,  2  Gallis.  19. 

12.  When  land  has  been  sold  by  the  deputy- 
marshal,  a  deed  to  the  purchaser  signed  by  the 
deputy-marshal,  is  yalid.  WinsUno  y.  Austin, 
5  J.  J.  Marsh.  408. 

13.  The  marshal  or  his  deputy  may  sell  land 
without  the  limits  of  the  county  where  it  lies, 
proyided  he  has  written  directions  from  the  de- 
fendant in  the  execution,  authorizing  him  so  to 
do.  ib. 

14.  In  a  plea  of  justification  by  a  marshal  for 
not  leyying  an  execution,  setting  forth  a  reinis- 
■ion,  by  the  secretary  of  the  treasury,  of  the  for- 
feiture or  penalty  on  which  the  judgment  was 
obtained,  it  is  unnecessary  to  set  forth  the  facts 
on  which  the  remission  was  founded.  U.  States 
y.  Morris,  10  Wheat.  246. 

15.  It  is  the  duty  of  the  marshal,  upon  all  in- 
terlocutory sales,  to  bring  the  proceeds  into  court, 
with  a  regular  account  of  the  sales.  Tke  Avery, 
2  Gallis.  308. 

16.  The  court  will  not  dictate  to  the  marshal 
what  return  he  shall  make  to  process  in  his 
hands.  He  must  make  his  return  at  his  peril, 
and  any  person  injured  by  it  may  haye  his  legal 
remedy  for  such  return.  Wortman  y.  Conyng' 
ham.  Pet.  C.  C.  241. 

17.  It  is  not  a  sufficient  return  to  a  venditioni 
exponas  **  that  A  B,  to  whom  the  property  was 
■truck  off  at  the  sale,  has  neglected  and  refused 
to  comply  with  the  terms  of  sale.  It  is  the  duty 
of  the  marshal  to  offer  the  property  for  sale 
again,  if  he  haye  time  to  do  so,  and  if  not,  by  a 
proper  return,  to  enable  the  plaintiff  to  take  out 
an  alias  venditioni  exponas,  ib. 

18.  The  marshal  may  pay  oyer  the  proceeds  df 
a  sale  to  the  plaintiff  in  the  executioni  although 


commanded  by  the  writ  to  bring  the  money  into 
court,  ib. 

19.  The  court  will  not,  howeyer,  interfere  in 
a  summary  way  to  distribute  money,  the  pro- 
ceeds of  an  execution,  or  decide  on  the  rights 
of  those  who  claim  it,  unless  the  money  is  paid 
into  court,  ib. 

20.  The  marshal  of  the  district  of  Connecticut 
may  be  imprisoned  in  the  jails  of  that  state  for 
debt.  Parsons  y.  Stanton,  2  Day,  300.  WUeoM 
y.  Buckingham,  ib.  304.     See  Bokd,  II.  (h.) 


MARTIAL    LAW. 


See  Courts,  V. 


MASTER  AND  SERVANT. 

1.  Masters  are  answerable,  etvUiter,  for  the 
misconduct,  negligence,  and  defaults,  of  their 
seryants  while  acting  under  the  authority  dele- 
gated to  them.  Gray  y.  Portland  Bank,  3  Mass. 
364,  385.  Foster  y.  Essex  Bank,  17  ib.  479, 509. 
Deerfield  y.  Delano,  1  Pick.  465,  470. 

2.  But  this  liability  does  not  extend  to  acts 
committed  by  the  servant  out  of  the  course  of  his 
employment.  Foster  y.  Essex  Bank,  17  Mass. 
479,  510.  Kerns  y.  Piper,  4  Watts,  222.  Wilson  y. 
Peverly,  2  N.  Hamp.  548.  Brown  y.  Purvianee,  2 
Har.  <&  GiU,  316. 

3.  And  applies  only  to  the  direct  effect  of  the 
misconduct  and  negligence  of  the  seryant.  Sa^ 
lem  Bank  y.  Gloucester  Bank,  17  Mass.  1,  32. 

4.  A  master  is  not,  in  general,  responsible  for 
a  wilful  and  unauthorized  trespass  committed  by 
the  seryant  in  his  employ.  Harris  y.  Jfieholas^ 
5  Munf  483. 

5.  A  pilot  haying  charge  of  a  yessel  is  so  far 
the  seryant  of  the  owner  as  to  make  the  latter 
liable  for  an  injury  arising  to  third  persons  from 
negligence  or  mismanagement  in  navigating 
such  yessel.      Yates  y.  Brovm,  8  Pick.  23. 

6.  B,  the  harbor-master  of  the  city  of  Balti- 
more, in  obedience  to  the  requirements  of  the  board 
of  health,  ordered  a  yessel  to  be  removed  from  the 
wharf  and  to  be  moored  in  the  stream.  He  em- 
ployed C  to  do  such  duty,  who,  having  finished 
it,  with  his  assistants,  returned  from  the  vessel 
to  the  shore,  in  it  boat  belonging  to  the  vessel, 
which  they  afterward  abandoned  or  lost.  Held, 
that,  from  the  time  the  yessel  was  moored  in  the 
stream,  C  ceased  to  be  B's  agent,  and  that  he 
was  not  responsible  for  an^  acts  of  his,  or  their 
consequences,  after  such  time.  Broun  v.  Pur* 
viance,  2  Har.  &,  Gill,  316. 

7.  Where  a  brig,  towed  by  a  steamboat,  which 
was  engaged  in  the  business  of  transporting  ves- 
sels up  and  down  the  Mississippi,  came  in  col- 
lision with  a  schooner  through  the  negligence  of 
the  master  and  crew  of  Uie  steamboat^  over 
whom  those  in  charge  of  the  brig  had  no  con- 
trol, and  injured  her,  the  owner  of  the  brig  was 
held  not  to  be  liable.  Sprout  y.  Hemmingway, 
14  Pick.  1. 

8.  If  a  man*s  servant,  in  the  ordmary  course 
of  his  business,  obstruct  a  highway,  from  which 
a  traveller  receives  injury,  the  master  is  liable. 
Harlow  v.  Humiston,  6  Cow.  189. 

9.  A  master  is  not  liable,  on  an  implied  assump- 
sit, for  medical  attendance  on  a  servant.  Clark 
v.  Waterman,  7  Verm.  76.    See  Physiciaks. 

10.  That  bread  was  delivered  to  the  defend 
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tnt*s  ■enranty  uid  came  to  the  use  of  the  muter, 
is  prima  fade  sufficient  to  charge  the  master  for 
the  value.     WeiHger  ▼.  Chrakam^  3  Bibb,  313. 

11.  A  master  shall  haye  the  adyanta^  of  his 
servant's  contracts,  in  the  same  manner  as  he 
shall  be  bound  by  them,  in  relation  to  those  mat- 
ters within  the  scope  of  his  authority.  Damon 
v..  Otbom,  1  Pick.  476,  481. 

12.  Where  a  person  employs  a  mechanic  to 
make  a  drain  for  him  on  his  own  land,  and  extend- 
ing thence  to  a  public  drain,  the  mechanic  procur- 
ing the  necessary  materials,  hiring  laborers,  and 
charging  a  compensation  for  his  services  and 
disbursements,  the  mechanic  is  deemed  to  be  in 
the  service  of  his  employer  to  the  effect  of  ren- 
dering his  employer  responsible  to  a  third  person 
who  sustains  damage  by  reason  of  want  of  skill, 
or  want  of  due  care  and  diligence,  on  the  part  of 
the  mechanic.     Stont  v.  Codman,  15  ib.  297. 

13.  A  line  of  stage-coaches  was  run  by  the 
two  defendants  from  B.  through  H.  to  W.  and 
back ;  and  it  was  agreed  that  one  of  them  should 
furnish  and  maintain  horses  and  coaches,  and  re- 
ceive the  money  paid  for  the  transportation  of 
passengers  between  H.  and  W.,  and  that  the  other 
should  do  the  like  between  H.  and  B.  They 
hired  a  man  to  drive  all  the  way  from  B.  to  W. 
and  back,  for  a  certain  sum  per  month  and  per- 
quisites ;  and  money  was  delivered  by  the  plain- 
tiff to  this  driver  to  carry  from  B.  to  W.,  but  he 
absconded  without  delivering  it.  It  was  held, 
that  the  driver  was  the  servant  of  the  defend- 
ants jointly,  and  that  they  were  jointly  liable  to 
the  plaintiff  for  the  money.  Cobb  y.  Abbot ^  14 
ib.  289. 

14.  A  servant  having  hired  himself  for  a  half- 
month,  and  having  quitted  at  the  end  of  10  days  on 
account  of  improper  language  used  by  the  mas- 
ter to  him,  was  held  not  to  be  entitled  to  recover 
for  the  ten  days'  labor.  Marsh  v.  Rulesson^  1 
Wend.  514. 

15.  Servant,  sued  by  a  master  for  injury  re- 
ceived by  his  animal  while  in  servant's  use, 
need  not  show  an  express  leave  to  put  the  animal 
to  that  use.     Hathaway  v.  Smithy  2  Tyler,  248. 

16.  A  father  may  at  pleasure  revoke  his  per- 
mission to  his  minor  children  to  leave  his  house, 
and  may  reassert  a  relinquished  claim  upon 
their  services  ;  and,  having  such  right,  the  rela- 
tion of  master  and  servant  exists.  Clark  y. 
Fitch,  2  Wend.  459.- 

17.  A  planter  is  not  at  liberty  to  drive  off  and 
recall  his  overseer  at  pleasure ;  if,  in  conse- 
quence of  being  improperly  dismissed,  the  over- 
seer engage  in  any  other  employment,  or  do  any 
act  incompatible  with  his  return,  he  would  not 
be  bound  to  return;  but  a  mere  disagreement 
about  the  management  of  the  plantation,  or  a 
rude  remark,  will  not  justify  the  overseer  in 
leaving  his  service.  Saunders  v.  Anderson.  2 
Hill,  S.  C.  486. 

18.  In  South  Carolina,  a  master  who  has  pos- 
session of  his  slaves'  property  may  maintain 
trespass  for  an  injury  to  it.  Hobsen  v.  Perry,  1 
ib.  277. 

19.  A  person  entitled  to  the  services  of  another, 
standing  by  and  permitting  a  third  person  to 
svail  himself  of  such  services,  without  inter- 
posing a  claim,  or  giving  notice  of  his  right,  can- 
not maintain  an  action  for  such  services.  Demyer 
v.  Souzer,  6  Wend.  436. 

20.  A  free  woman  of  color,  above  21  years  of 
age,  bound  herself  by  indenture,  in  Indiana,  for 
a  valuable  consideration,  to  serve  the  obligee  as  a 
menial  servant  for  20  years.  Held,  that  a  specific 
performance  of  the  contract  could  not  be  en- 


forced, and  that,  upon  a  writ  of  habeas  carpus,  she 
had  a  right  to  be  discharged  from  custody.  Mary 
CUrk's  ease,  I  Blackf.  122. 

21.  In  Illinois,  registered  servants  are  goods 
and  chattels,  and  can  be  sold  on  execution. 
^anee  v.  Howard,  Breese,  183. 

22.  A  contract  of  service  entered  into  in  Illi- 
nois, in  pursuance  of  the  act  of  1807,  is  not  ter- 
minated by  the  death  of  the  master,  but  passes  to 
his  legatees,  executors,  or  administrators,  but  not 
to  an  neir  at  law.     Phabe  v.  Jay,  ib.  207. 

23.  The  administrator  has  no  power  to  compel 
the  servant  to  attend  to  tlie  ordinary  business  of 
the  administrator :  he  has  only  the  custody  of  the 
servant  for  safe-keeping  until  his  time  of  service 
can  be  sold.  t^. 

24.  A  person  making  a  contract  with  the  ser- 
vant of  another,  to  take  effect  at  the  expiration 
of  his  present  term  of  service,  is  liable  to  nt) 
action  therefor.  Boston  Glass  Manvfaetory  v. 
Binney,  4  Pick.  425. 

25.  A  prosecution  under  the  4th  section  of 
the  Connecticut  statute,  relating  to  masters  and 
servants,  by  complaint  of  the  master  against  an 
apprentice  bound  by  indenture,  for  disobedience, 
is  criminal  in  its  character,  and,  after  a  trial 
and  acquittal  of  the  defendant,  a  writ  of  error  is 
not  sustainable.     Francis  v.  Lewis,  11  Conn.  200. 

26.  Trespass,  or  trespass  on  the  case,  lies  by 
a  master  for  debauching  his  female  servant.  And, 
in  such  action,  the  slightest  acts  of  service  are 
sufficient  to  establish  Uie  relation  of  master  and 
servant.     Moran  v.  Dawes,  4  Cow.  412. 

27.  An  action  on  the  case  lies,  in  New  York, 
for  seducing  and  harboring  the  plaintiff's  man- 
servant, notwithstanding  the  statute  penalty, 
which  is  merely  cumulative.  Sddmore  v.  Smithy 
13  Johns.  322.    See  Appbenticx. 


MASTER  OF  A    SHIP. 
See  Ships  and  Shipping. 


MATERIAL    MEN. 

1 .  By  the  common  law,  material  men  and  me- 
chanics, furnishing  repairs  to  a  domestic  ship, 
have  no  particular  lien  on  the  ship  itself  for  the 
recovery  of  their  demand.  The  General  Smith, 
4  Wheat.  438. 

2.  But  material  men  and  others,  who  furnish 
supplies  to  a  foreign  ship,  have  a  lien  on  the 
ship,  and  may  enforce  it  by  proceedings  in  rem 
in  the  admiralty.  The  St,  Jago  de  Cuba,  9  ib. 
409. 

3.  The  lien  is  not  extinguished  by  giving 
credit  for  a  fixed  time,  nor  by  allowing  the  ship 
to  depart  on  her  voyage  without  payment.  The 
Jfestor,  1  Sumner,  73. 

4.  Nor  by  the  fact  that  the  master  and  own- 
ers are  personally  liable  for  the  supplies ;  as  the 
party  may  trust,  to  the  credit  of  the  ship,  the 
master,  and  the  owner,  ib. 

5.  The  admiralty  has  a  general  jurisdiction  in 
cases  of  material  men ;  if,  nowever,  the  proceed- 
ing is  in  rem,  to  enforce  a  specific  lien,  the  exist- 
ence of  the  lien,  in  the  particular  case,  must  be 
proved.     TAe  General.  Smith,  4  Wheat.  438. 

6.  Workmen  and  material  men,  having  a  lien 
on  a  vessel  which  has  been  taken  in  executioUi 
and  sold  under  a  judgment  in  favor  of  the  United 

I  States,  are  entitled  to  payment  out  of  the  fund,  in 
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preference  to  the  United  States.    PhilUps  v.  Tkt 
Scattergood^  Gilpin,  1. 

7.  Where  the  contract  for  repairs  was  made 
on  land, —  the  vessel  not  being  on  a  voyage,  but 
unladen,  and  the  cargasold, —  and  the  consignees 
had  ample  funds  arising  from  the  sale  of  the 
cargo,  it  was  held,  that  jurisdiction  was  in  the 
admixalty,  and  the  lien  did  not  attach.  Pritchard 
V.  T/u  Lady  Haratia^  Bee,  167.  See  Ships  and 
Sbippimo. 


MAYHEM. 

1.  Although  the  Virginia  statute  against  may- 
hem affixes  a  penalty  when  the  act  is  done  with 
intent  to  maim,  disfigure,  disable,  or  kill,  (in  the 
disjunctive,)  yet  the  intents  may  be  propeny  laid 
conjunctively  ;  and  although  all  the  intents  are 
laid,  proof  of  either  supports  the-  indictment. 
Jingel  V.  Commanwealtk^  2  Virg.  Cas.  231. 

2.  Where  a  principal,  charged  with  the  offence 
of  mayhem,  has  been  found  guilty,  a  person 
charged  as  accessory  may  be  found  guilty  of  the 
beating  only,  the  probable  consequences  of  his 
acts  extending  no  further.  State  v.  Msence^  4 
Port.  397. 


MERGER 

1.  Wherever  a  greater  estate  and  a  less  co- 
incide in  the  same  person,  without  any  inter- 
mediate estate,  the  lesser  is  merged.  Roberts  v. 
Jackson,  I  Wend.  478. 

2.  If  the  person,  in  whom  an  equitable  and 
legal  estate  are  united,  has  a  beneficial  interest 
in  keeping  the  estates  distinct,  this  will  pre- 
vent a  merger ;  and  the  security  afforded  by  a 
mortgage  title,  guarded  by  covenants,  is  a  suf- 
ficient reason  for  keeping  it  distinct  from  a  su- 
perior legal  title.  Loektoood  v.  Sturdevant,  6 
Conn.  373. 

3.  The  union,  in  the  same  person,  of  the  legal 
and  equitable  estate  in  lands  under  mortgage  is 
not  such  a  merger  as  to  prevent  such  person  from 
maintaining  ejectment  on  the  mortgage  against 
the  mortgagor.     Den  v.  Vanness,  5  Halst.  102. 

4.  The  proprietary  of  Maryland,  by  his  agent, 
in  1744,  leased  to  A,  for  99  years,  a  tract  of  land 
called  B.  A,  with  the  consent  of  the  agent, 
assigned  the  lease  to  C,  who  conveyed  to  D,  in 
1766.  D,  in  1794,  executed  a  bond  of  convey- 
ance to  £,  conditioned  to  convey  one  half  a  tract 
of  land  eidled  F.  In  May,  1789,  D  had  surveyed 
for  him  a  parcel  of  reserved  land,  and  called  it 
F,  which  in  January,  1797,  he  assigned  to  E. 
In  February,  1797,  E  assigned  to  &,  who,  as 
assignee,  in  April,  1797,  had  re-surveyed  B,  so 
leased  to  A,  and  called  it  H,  being  the  same  land 
before  surveyed  for  D^  and  called  F,  for  which 
the  purchase  money  was  paid  to  the  treasurer  in 
November,  1797,  and  a  patent  thereon  issued  to 
6,  in  January,  1800.  6,  in  August,  1800,  con- 
veyed the  same  land  to  E.  Held,  that  the  lease- 
hold interest  subsisted  and  remained  unextin- 
gubhed,  and  was  not  merged  in  the  freehold  by 
the  patent  to  G.  Bradford  v.  JIf  Comas j  3  Har. 
&.  J.  444. 

5.  Articles  of  agreement  are  in  general 
merged  in  a  deed.  Haggerty  v.  Fagan,  2 
Fennsyl.  533. 

6.  But  an  agreement  under  seal  is  not  a  mer- 
gei  of  a  simple  contract  debt,  if  accepted  as 
collateral  security.  Charles  v.  Seott^  1  S.  db  R. 
394. 
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7.  If  a  third  person  confess  judgment  to  the 
plaintiff*,  for  a  simple  contract  debt  due  from  the 
defendant  to  the  plaintiff*,  the  debt  is  not  merged 
in  the  judgment.  Wolf  v.  Wyetk,  11  S.  &  R 
149. 

8.  If  the  maker  of  an  indorsed  promissory 
note  secure  it  by  a  mortgage  of  the  same  date, 
the  note  is  not  merged  m  the  mortgage,  nor  \n 
the  indorser  discharged  thereby.  Idgget  v.  Bank 
of  Pennsylvania,  7  S.  &  R.  218. 

9.  Collateral  parol  promises  made  by  a  ven- 
dor, at  the  execution  of  a  deed,  are  merged  in  a 
warranty,  and  cannot  be  taken  advantage  of,  in  a 
suit  for  the  purchase  money,  where  no  fraud  is 
alleged.     Share  v.  Anderson,  7  S.  &  R.  43. 

10.  A  guaranty  of  title  is  not  merged  in  a  sub 
sequent  conveyance  which  contains  only  a  spe- 
cial warranty.      Drinker  v.  Byers,  2   Fennsvl. 
528. 

11.  A  merger  extends  only  to  that  portion  of 
the  accounts  of  the  parties  which  was  settled  by 
them.     Smith  v.  Morrison,  3  A.  K.  Marsh.  81. 

12.  A  written  instrument,  merely  recognizing 
a  debt,  providing  tlie  manner  of  its  liquidation, 
and  adjusting  the  balance,  is  no  merger,  ih. 


MILITARY  AND  BOUNTY  LANDS. 

1.  Congress  may  rightfully  limit  the  time 
within  which  military  warrants  may  be  located 
and   surveyed.      Jackson  v.   Clark,  1  Pet.  628. 

2.  In  the  act  of  Congress  respecting  Virginia 
military  warrants,  passed  March  2d,  1807,  the 
clause  "  no  location  shall  be  made  on  tracts  of 
land  for  which  patents  had  previously  been  is 
sued,  or  which  had  been  previously  surveyed, 
was  not  intended  for  valid  and  regular  surveys 
onlv,  but  for  the  protection  of  defective  entries 
anci  surveys,  ih. 

3.  In  1786,  Virginia  conveyed  to  the  United 
States  the  territory  north-west  of  the  Ohio,  with 
a  reservation  of  such  portion  thereof  as  might  be 
necessary  to  supply  deficiencies  of  land  reserved 
on  the  south  side  of  the  Ohio  for  Virginia  troops. 
Held,  that  the  holders  of  Virginia  warrants  had 
no  right  to  locate  them  in  the  reservation  till  the 
good  lands  on  the  south  of  the  Ohio  were  ex- 
hausted, and  Virginia  had  give  notice  thereof  to 
the  general  government.  Undsey  v.  Miller,  6 
Pet.  666. 

4.  The  statutes  (1  R.  L.  209,  211)  requiring 
that  certun  deeds  of  lands,  in  the  military  tract, 
should  be  deposited  in  the  Albany  clerk's  office 
by  May  1,  1795,  or  that  thev  should  be  void  as 
to  subsequent  purchasers,  &c.,  do  not  extend 
to  the  grantor  and  his  heirs.  A  deed  not  de- 
posited is  good  as  against  him  and  his  heirs. 
Jackson  V.  Phillips,  9  Cow.  94. 

5.  A  deed  of  military  land,  having  been  duly 
acknowledged  and  recorded  in  April,  1795,  (not 
according  to  the  act  of  1813,)  so  as  to  make  it  evi- 
dence according  to  the  existing  laws  in  1795,  may 
be  read  in  evidence  now,  though  not  acknowl- 
edged pursuant  to  the  act  of  1820,  and  though 
that  act  literally  prohibits  all  deeds,  dated  before 
1797,  from  beinff  evidence,  unless  acknowledged 
or  proved  according  to  the  act  of  1813.  ib. 

6.  A  deed  of  the  ^*  survey  fifly  acres  "  in  a 
military  lot  from  the  surveyor-^neral  to  a  pur- 
chaser, is  not  within  the  purview  of  the  New 
York  acts  of  1794,  relative  to  military  bounty 
lands,  requiring  deeds  and  conveyances  concern- 
ing such  lands  to  be  filed  and  deposited.  Javk 
son  V.  Chamberlain^  8  Wend.  620. 
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7  Nor  IB  it  necessary  that  a  deed  from  such 
purchaser  to  his  vendee  should  have  been  filed 
sr  deposited,  to  rive  ii  yaliditj  ;  nor  that  it  should 
be  recorded,  when  it  was  executed  previous  to 
the  recording  acts.  Jackson  r.  Chamberlain^  8 
Wend.  &iO. 

8.  To  render  a  conveyance  of  a  military  lot, 
szecutcd  before  January  8,  1794,  by  an  agent 
acting  under  a  power  of  attorney,  valid  against 
vnbsequent  purchasers,  not  only  the  deed  must 
have  been  deposited  pursuant  to  the  act  of  1794, 
i»ut  also  the  power  of  attorney  under  which  it 
was  executed.    Jackson  v.  Bowen^  6  Cow.  141. 

9.  The  new  York  act  of  April  14th,  1820,  rela. 
live  to  deeds  for  military  bounty  lands,  does  not 
apply  to  the  case  where  the  subscribing  witnesses 
to  the  deed  are  produced  at  the  trial,  to  prove  its 
execution,  or  when  such  evidence  is  there 
offered  as  is  competent  to  prove  its  execution  at 
common  law.     Jackson  v.  £aton^  20  Johns.  478. 

10.  A  deed,  therefore,  which  has  not  been 
proved,  or  acknowledged,  or  recorded,  according 
to  the  1st  section  of  the  act  of  April  12th,  1813, 
on  being  proved  at  the  trial,  by  evidence  compe- 
tent at  common  law,  may  be  read  in  evidence,  ik. 

11.  The  New  York  act  of  April  14th,  1820, 
relative  to  deeds  given  for  military  bounty  lands, 
does  not  prohibit  the  reading  in  evidence  a  deed 
executed  prior  to  May  1st,  1797,  duly  recorded 
according  to  the  provisions  of  the  act  of  April 
12th,  1813,  or  the  exemplification  of  the  record 
of  a  deed  so  recorded.  Jackson  v.  How^  19  Johns. 
80. 

12.  The  only  operation  of  that  section  of  the 
act,  taken  in  connection  with  the  act  of  Febru> 
ary  4tli,  1814,  is  to  prevent  the  reading  in  evi- 
dence an  unrecorded  deed,  which,  though  it  may 
have  been  acknowledged  in  conformity  with  thie 
existing  laws,  the  party  had  neglected  to  have 
recorded  in  due  season,  ih. 

13.  The  New  York  act  of  April  6th,  1790, 
relative  to  the  military  bounty  lands,  did  not 
authorize  a  grant  to  a  soldier  who  was  not  alive  in 
March,  1783,  so  that  nothing  could  pass  by  such 
a  grant.    Jackson  v.  Skesls,  19  Johns.  198. 

14.  By  the  act  of  April  3d,  1807,  which  vesto 
the  lands  patented  to  J.  M.,  a  deceased  soldier, 
in  his  heirs,  though  aliens,  in  like  manner  as  it 
would  have  descended  to  them,  if  they  had  been 
citizens  at  the  time  of  his  death  in  1781,  accord- 
ing to  the  law  of  descents  of  the  state,  it  is  in- 
tended that  the  heirs  should  take  according  to 
the  law  of  descents  at  the  time  of  passing  the 
act ;  and  the  title  of  the  heirs,  as  it  respects  any 
limitation,  is  to  be  deemed  to  have  accrued  from 
the  time  of  passing  the  act.  i6. 

15.  A  sale  to  defray  the  expenses  of  a  survey 
of  the  50  acres  reserved  for  that  purpose,  in  a 
comer  of  each  lot  in  the  *<  military  tract "  in 
New  York,  vests  a  complete  title  in  the  pur- 
chaser, which  cannot  be  affected  by  showing  that 
there  was  a  mistake  in  the  original  survey,  ac- 
cording to  which  patents  were  issued ;  and  that 
those  S)  acres  ought  to  be  added  to  an  adjacent  lot, 
in  which  there  was  a  deficiency  of  land,  in  order  to 
make  up  the  fuU  quantity.  Jackson  v.  CoUj  16 
Johns.  257. 

16.  Where  two  successive  conveyanees  of  a 
military  lot  were  made  by  the  patentee  before 
the  statute  of  1794,  (1  R.  L.  209,)  neither  of 
which  was  deposited  in  the  clerk's  office  of 
Albany  pursuant  to  that  act,  held,  that  the 
deed  last  executed  took  preference.  It  seems  it 
would  be  otherwise,' if  the  grantee  in  the  last 
deed  had  notice  of  the  former  deed ;  he  would 
at  least  be  bound  to  proT«  the  actual  payment  of 


a  valuable  consideration.    Jaeksam  ▼.  Harrmg 
(<m,  6  Cow.  135. 

17.  A  deed  for  a  military  lot  of  land  in  the 
county  of  Onondaga,  dated  June,  1794,  and 
proved  the  5th  of  September,  1797,  in  the  manner 
prescribed  by  the  New  York  statute  of  February, 
1797,  relative  to  proving  and  recording  deeds, 
was  held  sufficiently  proved  to  be  recorded, 
and  a  transcript  of  such  deed,  so  proved,  may 
be  read  in  evidence.  Jackson  v.  Todd^  3  Johns 
300. 

18.  K.,  a  soldier  entitled  to  bounty  lands,  by 
deed  dated  January  12th,  1788,  granted,  bar> 
raned,  and  sold,  for  a  valuable  consideration,  to 
B.,all  the  bounty  lands  to  which  he  was  entitled, 
and  in  the  same  deed  empowered  A.,  as  his  al- 
tomey,  for  htm  and  in  his  name,  to  grant,  bar- 
gain, and  convey  the  same  lands  to  B.,  his  heirs 
and  assigns,  in  case  the  same  should  be  nece:f- 
sary,  upon  the  grants  having  passed  the  great 
seal  of  the  state  for  those  lands.  On  the  5th  of 
July,  1790,  a  patent,  in  the  usual  form,  was  issued 
to  k.,  who,  on  the  25Ui  of  February,  1792,  for 
a  valuable  consideration,  granted,  bargained,  and 
conveyed  the  same  lands  to  C,  '*  his  heirs  and 
assigns  forever."  On  the  9th  of  February,  1802, 
A.,  as  the  attorney  of  K.,  in  his  name,  executed 
a  release  in  fee  of  the  lands  to  B.,  in  pursuance 
of  the  power  contained  in  the  deed  from  K.  to 
B.  Held,  that  the  first  deed  from  K.,  for  want  of 
words  of  inheritance,  conveyed  only  a  life  estate 
to  B.,  and  K.  having,  before  the  execution  of  the 
power,  which  was  a  naked  one,  conveyed  the  re- 
version in  fee  to  C,  a  bona  fide  purchaser,  for  a 
valuable  consideration,  without  notice  of  the 
prior  deed,  C.  was  seized  of  the  legal  estate  or 
reversion  on  the  death  of  B.  Jackson  v.  Dav 
enporty  18  Johns.  295.     S.  C.  20  Johns.  537. 

19.  The  doctrine,  that  a  deed  executing  a 
power  refers  back  to  the  instrument  creating 
the  power,  so  as  to  take  effect  from  the  original 
deed,  is  a  fiction  of  law  for  the  advancement  of 
right,  and  is  not  to  be  applied  so  as  to  defeat  the 
lawful  intervening  rights  of  a  stranger.  Jackson 
V.  Davenport,  20  Johns.  537. 

20.  Payment  for  improvements,  under  the 
New  York  act  respecting  the  military  tract,  can 
be  claimed  only  wnere  a  settlement  was  actually 
made  on  the  lands  previous  to  the  passage  of 
the  act  in  1813.  Jackson  v.  Caytooody  7  Wend. 
246.  So,  also,  the  limitation  as  to  bringing  suits 
previous  to  the  1st  of  January,  1823,  only  applies 
where  the  land  was  actually  settled  previous  to 
such  passage.  t6. 

21.  A  person  who  had  settled  on  land  in  the 
military  tract,  under  color  of  a  bona  fide  pur- 
chase, made  prior  to  the  5th  of  April,  1803,  can- 
not be  put  out  of  possession  until  he  is  paid  for 
improvements,  according  to  the  act  of  the  5th 
April,  1803,  of  session  26,  c.  88.  Jackson  v.  Busk, 
3  Johns.  512. 

22.  Where  a  person  enters  upon  a  military  lot 
under  color  of  title  by  descent,  and  leases  it,  the 
descendant  is  not  entitled  to  compensation  for 
his  improvements,  under  the  New  York  act  of 
session  26,  c.  68.  Jackson  v.  Stanley,  10  Johns. 
133. 

23.  In  ejectment  against  a  defendant  who  has 
settled,  under  color  of  a  bona  fide  purchase,  on  a 
military  lot,  the  defendant  cannot  recover  p&T 
for  his  improvements,  under  the  statute  of  1813, 
unless  he  show  that  he  settled  there  before  the 
8th  day  of  April,  1813,  when  the  last  act  con- 
cerning lands  in  the  military  tract  passed.  Jack- 
son V.  Ckapman,  3  Cow.  390. 

24.  A  soldier  in  the  revolutionary  war,  entt 
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tied  to  a  lot  of  land  as  bounty,  died  pnor  to  the 
97th  of  March,  1783,  before  the  New  York  stat- 
ute of  descents.  July  1, 1808,  hisr  brothers  and 
sisters,  (being  his  next  of  kin,)  except  his  eldest 
brother,  executed  a  deed  of  the  land  to  B.  The 
'  eldest  had  previously  executed  a  deed  of  the  same 
land  to  C,  who  was  in  possession  at  the  time  of 
the  ^  deed  to  fi.  In  an  action  of  covenant  by  B, 
against  his  grantors,  for  a  breach  of  the  covenant 
of  sebin,  held,  that  the  plaintiff  wa«  entitled 
to  recover,  the  defendants  not  having  shown  that 
they  came  within  the  special  provision  of  the 
8th  section  of  the  act  of  1803,  (session  26,  c.  88,) 
and  the  court  would  not,  by  intendment,  help 
the  claim  of  the  defendants,  in  opposition  to  the 
title  of  the  presumptive  heir  at  law,  and  of  a  baiia 
fide  purchaser,  holding  under  him  at  the  time. 
Stevens  v.  WooUey,  9  Johns.  325. 

25.  The  act  of  New  York  of  1794  (1  R.  L. 
208)  does  not  apply  to  deeds  or  patents  granted 
by  the  state.  It  is  intended  to  prevent  fraud  by 
forgeries  of  deeds  in  the  names  of  soldiers. 
Jackson  V.  Colver,  1  Wend.  488. 

26.  A  soldier  in  the  New  York  line  of  the 
American  army  became  entitled  to  land,  and 
died  in  1778,  without  issue.  Letters  patent  were 
issued,  in  1796,  in  his  name.  Held,  that  the 
title  to  the  lands  vested  in  the  deceased,  at  the 
time  of  his  death,  by  the  statute  of  April  5, 1803, 
and  afterwards  descended  to  his  father,  who  died 
after  the  passage  of  such  act,  and  that  a  deed 
conveying  the  same,  made  by  the  oldest  brother 
of  the  deceased,  in  1801,  was  void.  Jackson  v. 
Winslow,  2  Johns.  80. 

27.  Where  a  patent  of  lands  was  granted  to  a 
soldier,  who  died  intestate  and  childless  before 
the  New  York  statute  of  descents  was  passed, 
leaving  a  fatlier  and  brothers,  so  that  the  land 
descended  to  his  elder  brother,  as  at  common 
law,  who  conveyed  the  land,  on  the  20th  of  No- 
vember, 1795,  subsequent  to  the  statute  of  de- 
scents, to  a  bona  fide  purchaser,  —  held,*  that  the 

Santee  of  the  brother  should  be  preferred  to 
e  subsequent  grantee  of  the  father,  who  would 
have  been  prercrred  bv  the  statute  of  descents, 
this  being  a  case  within  the  exception  of  the 
8th  section  of  the  statute  of  1803,  (session 
26,  c.  88,)  and  7th  section  of  the  act  of  1813, 
n  R.  L.  305.)      Jackson  v.  Mumford^  9  Cow. 

28.  A  grant  of  land  to  an  alien  soldier  and  his 
heirs,  for  military  services  during  the  revolu- 
tionary war,  and  who  died  during  that  war,  ena- 
bles his  heirs,  though  aliens,  to  inherit.  Jackson 
V.  £te,  5  Cow.  314. 

29.  An  entry  and  survey  by  a  person,  as  attor- 
ney in  fact  of  the  person  by  whom  the  military 
services  were  rendered,  are  void.  CadieaUader 
V.  SaunderSj  7  Ham.  (Part  1st,)  173. 

30.  The  lands  lyiuj^  north-west  of  the  Ohio, 
between  the  rivers  Scioto  and  Little  Miami,  west 
of  Ludlow's  line,  east  of  Robert's  line,  and  south 
of  the  Indian  boundary,  reserved  by  Virginia,  in 
her  deed  of  cession  to  the  United  States  of 
March,  1784,  for  the  satisfaction  of  the  military 
bounties  she  had  promised,  were  not,  prior  to 
1810,  by  nnj  acts  of  the  general  government, 
withdrawn  from  appropriation  under  and  by  vir- 
tue of  Virginia  land- warrants.  A  patent,  issued 
on  the  12th  October,  1812,  founded  upon  a  mili- 
tary land-warrant,  for  land  within  the  reserve,  is 
valid  against  a  claimant  of  the  same  under  a 
sale  made  by  the  United  SUtes.  Reynolds  v. 
M' Arthur,  2  Pet.  417. 

31.  Grants  obtained,  in  Tennessee,  upon  mil- 
itary warrants,  previous  to  the  act  of  I8O69  o*  ^t 
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without  the  military  boundary,  are  void.  Lydia 
V.  Pucktt,  2  Overt.  335.  Goodloe  v.  Wilson.  2 
Overt.  59. 

32.  By  the  act  of  Tennessee  of  1779,  c.  4,  a 
^puit  founded  on  a  military  claim  vests  the  title 
in  the  heirs  of  the  grantee,  although  he  died 
prior  to  the  time  of  making  the  entry.  BUUngS' 
ley  V.  Rhea,  1  Ov^ert.  198. 

33.  The  act  of  June  26, 1812,  c.  432,  to  ascer. 
tain  the  western  boundary  of  the  tract  reserved 
for  the  military  warrants,  and  which  provision, 
ally  designates  Ludlow's  line  as  the  western 
boundary,  did  not  invalidate  the  title  to  land, 
between  that  line  and  Robert's  line,  acquired 
under  a  Virginia  military  warrant  previous  to 
the  passage  of  that  act.  Doddridge  v.  Thompson^ 
9  Wheat.  470. 


MILITIA. 

I.  Of  the  Organization  of  the  Militia,  and 

herein  of  Volunteer  Companies. 
II.  Of  Exemptions  and  Excuses. 

III.  Of  J^otices  and  Warnings. 

IV.  Of  Duties  and  Ldabilities  under  the  Militia 

Laws  ;  and  herein  of  Fines  and  Penalties. 
V.  fif  Complaints  and  Actions  under  the  MUi* 

tUt  Laws,  and  of  the  Evidence  therein. 
Vl.  Of  Paymasters. 
VII.  Of  the  Employment  of  the  Militia  in  the 

Service  of  the  United  States. 

1.  Of  the  Organization  of  the  Militia;  and  hereim 
of  Volunteer  Companies. 

1.  By  virtue  of  the  acts  of  Congress  of  1792, 
c.  33,  and  1809,  e.  108,  the  governor  and  council 
have  power  to  organize  and  arrange  the  militia 
of  the  commonwealth,  and  to  make  the  neces- 
sary alterations  therein.  Commonwealth  v.  Thax- 
ter,  11  Mass.  386.  Commonwealth  v.  Allen,  16 
Mass.  523. 

2.  They  have  power  to  annex  one  town,  or 
part  of  a  town,  to  another,  in  order  to  form  the 
territorial  limits  of  a  company.  Adams^  peti» 
tioner,  4  Pick.  25. 

3.  Whether  the  council  have  or  have  not  legal 
power  to  act,  in  relation  to  training  and  govern- 
ing the  militia,  the  proceedings  of  the  governor, 
as  commander  in  chief,  if  otherwise  regular,  will 
not  be  invalid  on  account  of  his  acting  with  their 
advice,  ib. 

4.  Under  the  act  of  February  6, 1812,  the  in- 
sertion, in  the  enrolment  of  volunteers,  of  the 
officer's  name  under  whom  they  were  to  serve, 
was  meant  merely  to  ascertain  the  post  where 
they  were  to  serve,  by  designating  its  com- 
mander, and  not  to  attach  them  to  his  personal 
command,  so  that  they  could  not  be  changed. 
Wilson  V.  Izard,  Paine,  68. 

5.  Where  a  regiment  is  divided  into  two,  the 
companies  belonging  to  the  origrinal  regiment 
will  be  annexed  to  that  one  of  the  newly-formed 
regiments  which  is  formed  from  the  towns  in 
which  a  majority  of  the  members  of  such  com- 
pany reside.  Commonwealth  v  Thaxter,  11  Mass. 
386. 

6.  Where  the  middle  name  of  a  private  is 
omitted  on  the  company  roll,  he  is  not  duly  en- 
rolled.    Commonwealth  v.  Hall,  3  Pick.  262. 

7.  No  officer  is  superseded  by  the  promo- 
tion of  an  inferior,  except  the  one  who,  in  the 
ordinary  routine,  would  have  succeeded  to  the 
vacant  office.    Ex  parte  Hall,  1  Pick.  261. 

8.  Omission  to  record  the  warrant  to  an  or 
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derly  icrgeant  does  not  iiiFalidate  his  anthoritj. 
Mower  y.  AUtn^  \  Chip.  381. 

9.  The  tenure  of  the  office  of  clerk  of  a  militia 
company  ii  not  limited  by  the  cbntinnance  in 
office  of  the  captain  or  commanding  officer  of 
the  company  by  whom  such  clerk  was  appointed. 
Fotter  T.  Smithy  2  Fairf.  31. 

10.  By  the  sUtnte  of  Maine  of  1832,  c.  45,  §  9, 
the  selectmen  haye  power  to  alter  the  existing 
limits  of  companies  of  infantry  within  their  re- 
•pectiye  towns.  Morrison  y.  Witham^  1  Fairf. 
421. 

11.  The  authority  ffiyen  to  the  selectmen,  by 
•Utute  of  Maine  of  March  9, 1832,  «« to  define 
the  limits  of  eyery  company  of  infantry  in  their 
respectiye  towns,"  was  held  not  to  be  limited  to 
that  merely  of  reestablishing  old  limits,  but  to 
that  of  establishing  new,  by  enlarging  or  curtail- 
ing  former  limits.  iSovlar.  HuUhing^  1  Fairf. 
145. 

12.  The  certificate  of  the  appointment  and 
qualification  of  the  clerk  of  a  company  of  infimt- 
ry  was  held  to  be  a  substantial  compliance  with 
the  requisitions  of  the  statute  of  Maine  of  1832, 
c.  45,  \  9,  which  was  in  these  words :  *^  August 
24, 1826.  This  may  certify  that  I  haye  appointed 
Asa  Witham  to  be  clerk  in  the  north  company 
in  Madison,  and  the  aboye-named  Witham  per- 
sonally appeared  before  me  and  took  the 'oath 
to  qualify  him  to  discharge  the  duties  of  said 
office  in  the  company  under  my  command,  as 
the  law  directs.  J.  S.  Capt.  Morrison  y. 
WUharn,!  Fairf  421. 

13.  Where,  by  statute  of  Maine,  the  com- 
mander-in-chief was  authorized  to  disband  a 
company  and  annex  it  to  another,  in  case  of 
<*renisal  or  neglect  to  choose  officers  when 
thereto  required,  the  mere  yoting  fdr  persons 
whom  the  colonel  of  the  regiment  might  deem 
**  wholly  unfit "  ^such  persons  being  legally  in- 
eligible) was  hela  not  to  amount  to  such  ^*  neg- 
lect "  and  (( refusal,"  and  consequently  as  fur- 
nishing no  sufficient  basis  for  the  act  of  the 
commander-in-chief  in  disbanding  such  com- 
pany.    Gould  y.  Hvtehins^  1  Fairf.  145. 

14.  The  enrolment  in  the  militia  of  <*  L.  C, 
junior "  as  *<  L.  C,  second,"  was  held  to  be 
yaJid,  *' junior"  and  ** second"  being  no  part 
of  the  name.     Cobb  y.  Liiea#,  15  Pick.  7. 

15.  A  minor  may  be  clerk  of  a  militia  com- 
pany in  Massachusetts.  Dewey,  petitioner.  11 
Fick.  265. 

16.  In  New  Hampshire,  by  statute  of  1820,  an 
indiyidual,  haying  a  wife  residing  in  G.,  and 
who  goes  to  labor  in  K.,  and  there  labors  eight 
montfib,  returning  to  G.  on  Saturday  nights,  and 
passing  Sundays  with  his  wife,  was  held  to  be 
liable  to  do  military  duty  in  G.,  and  not  in  K. 
Skattuek  y.  Mavnard,  3  N.  Hamp.  123. 

17.  Under  tne  Massachusetts  statute  of  1809, 
c.  108,  §  4,  the  commanding  officer  of  a  regiment 
or  battalion  cannot  delegate  his  power  of  grant- 
ing warrants  to  non-commissioned  officers,  though 
he  may  authorize  another  person  to  sign  the  war- 
rant for  him.     Burt  y.  Dimmockf  11  Pick.  355. 

18.  The  captain  of  a  rompany  can  accept  the 
resignation  or  a  clerk.  Fietd.  petitioner.  9  Pick. 
41. 

19.  The  forms  of  militia  returns,  prescribed 
and  furnished  by  the  adjutant-genenl,  pursuant 
to  the  act  of  congress  of  May  8,  1792,  §  6,  are  of 
the  same  binding  force  as  if'^they  were  contained 
in  the  act  itself.  SawtA  y.  Dams^  5  Greenl.  438. 
The  day  on  which  the  name  of  a  person,  coming 
to  reside  within  the  bounds  of  a  militia  company, 
is  placed  on  th«  muster  roll,  should  be  entered 


in  the  proper  column  on  the  roll.  And  panJ  eyi« 
dence  is  not  admissible  to  supply  the  omisskm 
of  such  entry,  ib. 

20.  If  the  standing  clerk  of  a  militia  company 
be  absent,  ana  another  be  appointed  ^^pro  (em- 
pore^"  this  is  a  sufficient  specification  of  the  term 
of  his  office,  within  the  statute  of  Maine  of  1821, 
c.  164,  §  16,  it  being  understood  to  continue 
during  the  absence  of  the  standing  clerk.  CuUer 
y.  TaTey  3  Greenl.  38. 

21 .  Un^er  the  law  of  New  Hampshire,  a  mar 
iority  of  the  commissioned  officers  of  a  company 
haye  the  power  of  appointing  non-commissioned 
officers.     State  y.  DwinneU,  6  N.  Hamp.  167. 

22.  No  person  can  be  compelled  to  do  duty  in 
a  militia  company  until  he  has  been  duly  enrolled. 
Gale  y.  Currier ^  4  N.  Hamp.  169. 

23.  The  commanding  officer  of  a  regiment,  fi>r 
the  time  being,  is  the  proper  officer  to  sign  a 
surgeon's  warrant.  Tripp  y.  Garey^  7  Greenl. 
266. 

24.  Under  the  Massachusetts  sUtute  of  1809, 
c.  108,  the  appointment  of  the  clerk  of  a  com- 
pany must  be  proyed  by  the  indorsement  of  the 
certificate  of  such  appointment  on  the  back  of 
his  warrant  as  sergeant,  and,  if  this  is  omitted, 
he  cannot  sustain  a  prosecution  for  a  fine.  Coia- 
monwtalth  y.  Hall^  3  Pick.  262.  See  Tripp  y. 
Garey^  7  Greenl.  266. 

25.  A  certificate  indorsed  on  the  back  of  a 
sergeant's  warrant,  not  signed  by  the  command 
ing  officer  of  the  company,  is  insufficient ;  and 
it  cannot  be  amended,  afler  issue  joined,  upon  a 
complaint  filed  by  the  sergeant,  as  clerk,  by 
affixing  such  signature.  Sfmith^  petitioner^  15 
Pick.  446. 

26.  The  clerk  of  a  militia  company  was  duly 
appointed,  and  sworn  before  the  captain,  who 
certified  that  he  had  subscribed  the  oath,  omit- 
ting to  state  that  he  had  taken  it ;  but  this  omis- 
sion the  captain,  being  still  in  office,  was  allowed 
to  supply  by  amending  the  certificate,  eyen  pend- 
ing a  suit  brought  by  the  clerk  to  recoyer  a  mili- 
tary fine.    Azery  y.  Butters^  9  Greenl.  16. 

27.  Where  the  clerk  of  a  militia  company  bad 
no  other  eyidence  of  his  appointment  than  a  cer- 
tificate on  the  back  of  his  sergeant's  warrant, 
stating  that  he,  **  appointed  clerk,"  had  taken  the 
oath  of  office,  —  it  was  held  not  to  be  sufficient 
to  satisfy  the  requirement  of  statute  of  Maine  of 
1821,  c.  164,  §  12.  Mbot  y.  Crawford,  6  Greenl. 
214. 

28.  Where  the  captain's  certificate  on  the  war- 
rant of  a  sergeant  was  made  without  date, — 
held,  that  the  captain  (then  a  major)  might 
amend  it ;  that  parol  eyidence  of  the  time  was 
admissible  ;  that  the  oath  must  be  presumed  to 
haye  been  administered  by  the  captain,  and  need 
not  be  set  forth  in  terms.  Clapp  y.  fFoCson,  8 
Pick.  449. 

29.  A  soldier,  who  enlists  by  the  procurement 
of  two  men,  in  exoneration  of  themselyes,  is  en- 
titled to  all  the  public  bounties.  Rockwell  y. 
Foster  J 1  Root,  5!&. 

30.  An  improper  enlistment  in  a  yoluntary 
company  is  not  on  that  account  yoid.  The 
remedy  of  the  officer  of  the  standing  company  to 
which  the  soldier  belongs  is  by  application  to  the 
brigadier-general.  Commonwealth  y.  Walker,  4 
Mass.  556.  Commonwealth  y.  Clark,  11  ib.  239 
Commonwealth  y.  Frost,  13  ib.  491.  Dewey,  peti- 
tioner, 11  Pick.  265. 

31.  The  enlistment  of  an  infait,  oyer  18  yean 
of  age,  in  a  yolunteer  company  is  binding,  or  at 
most  only  yoidable,  though  made  without  the 
consent  of  his  parent  or  guardian.     Common 
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lOcoItA  ▼.  Frostf  13  Mais.  491.     Detoey^  petitioner^ 
11  Ptek.  265. 

32.  Under  the  Maasaehusetts  sUtute  of  1809, 
c.  106,  the  penaltj  cannot  be  recovered  against  a 
boardmijr.houfle  keeper,  for  refusing  to  give  the 
names  of  the  persons  living  with  him  liable  to 
militia  duty,  unless  the  commanding  officer  give 
special  authority  ibr  the  inquiry  ;  and  the  person 
making  the  inquiry  must  produce  his  authority. 
Peabody  v.  Hayty  10  Mass.  36. 

33.  The  act  of  South  Carolina  of  1815,  au- 
thorizing the  officers  of  regiments  and  brigades 
to  raise  volunteer  companies  within  their  respec- 
tive commands,  does  not  permit  the  enrolment  of 
privates  of  other  regiments  or  brigades.  State 
T.  Bates,  1  Hill,  S.  C.  48. 

34.  A  member  of  a  volunteer  company  is  held 
for  seven  years,  and  no  longer,  unless  he  refinlist. 
Howard  v.  Harrington,  4  rick.  123. 

35.  Under  the  Massachusetts  statute  of  1825, 
c.  153,  a  member  of  a  volunteer  company  must 
exhibit  to  the  comttianding  officer  of  the  standing 
company,  within  the  limits  of  which  he  resides, 
a  certificate  that  he  does  active  duty  in  said  vol- 
unteer company,  and  keeps  himself  duly  armed, 
Stc,     Thayer  v.  Stacy,  3  ib.  506.  ^ 

36.  Where  a  member  of  a  volunteer  company 
removes  permanently  beyond  the  limits  of  the 
brigade  within  which  such  company' was  raised, 
he  ceases  to  be  a  member  of  such  company. 
Commonwealh  v.  Cummin^e,  16  Mass.  194. 

37.  A  person  living  within  the  limits  of  one 
brigade  cannot  join  a  volunteer  company  in 
another  brigade.     fVebber,  petitioner^  3  Pick.  264. 

38.  The  promotion  of  a  private  of  a  volunteer 
company  to  be  a  staff-officer  of  the  regiment 
operates  as  a  suspension  of  his  liability  to  duty 
in  the  company.  Comnumwealtk  v.  Tkaxter,  11 
Mass.  386. 

39.  A  member  of  a  volunteer  company  is  not 
discharged  therefrom  by  joining  an  engine  com- 
pany, but  only  exempt  from  military  duty  while 
belonging  to  the  engine  company.  The  claims 
of  the  volunteer  company  upon  him  revive  if  he 
ceases  to  be  an  engine-man  before  the  time  of 
his  enlistment  expires,  and  this  even  if  he  has 
enlisted  in  another  volunteer  company.  Hamil- 
ton V.  Shepherd,  3  Pick.  226. 

II.  Of  ExemptUma^nd  Excuses. 

40.  A  person  is  not  liable  to  military  duty, 
under  the  laws  of  the  United  States,  in  a  place 
where  he  has  only  a  temporary  domicil  for  a 
special  purpose.  Commonwealth  v.  Swan,  1  Pick. 
194. 

41.  Absence  from  the  limits  of  the  brigade  to 
which  a  company  belongs  for  more  than  six 
months,  but  without  any  intention  to  make  a  per- 
manent change  of  domicil,  does  not  discharge  a 
member  of  such  company.  Commonweawi  v. 
Walker,  4  Mass.  556. 

42.  A  member  of  a  volunteer  company  is  not 
discharged  therefrom  by  removing  out  of  the 
limits  of  his  regiment,  though  not  of  the  brigade, 
nor  by  doing  duty  in  a  standing  company  of  the 
regiment  within  whose  limits  he  has  removed. 
Munyan  v.  Cobum,  8  Pick.  431. 

43.  Every  citizen,  not  within  any  class  of  per- 
sons specially  exempted  by  statute  from  military 
duty,  is  presumed  to  be  able-bodied,  and  liable  to 
enrolment,  until  he  show  the  contrary.  Hume 
V.  Vance,  7  Greenl.  158. 

44.  Being  Hear  or  short  sighted,  if  the  party  is 
able  to  pursue  the  ordinary  business  of  life  with- 
out inconvenience,  is  not  such  a  permanent  dis- 


ability as  will  exempt  him  firom  military  enrol* 
ment.  ib. 

45.  In  cases  of  permanent  disability,  it  is  not 
necessary  to  obtain  a  surgeon's  certificate  in 
order  to  be  excused  from  military  duty  —  the 
statute  on  this  subject  applying  only  to  those 
which  are  temporary,  ib. 

46.  The  certificate  of  the  surgeon  of  a  regi- 
ment, of  the  inability  of  a  soldier  to  perform 
militia  duty,  is  not  conclusive  evidence  of  the 
fact.     Johnson  v.  Morse,  7  Pick.  251. 

47.  Such  certificate  does  not  extend  to  the 
whole  life  of  such  soldier,  but,  on  a  prosecution 
for  a  penalty,  the  justice  may  inquire  if  the 
infirmity  still  continues.  Commonwealth  v.  Bliss, 
9  Mass.  324. 

48.  The  12th  section  of  the  Massachusetts 
statute  of '1799,  c.  73,  applies  to  cases  of  exemp- 
tion on  account  of  infirmity  or  disability  to  per- 
form military  duty,  which  is  continued  for  a 
length  of  time,  and  not  to  an  exemption  which  is 
to  endure  only  for  a  single  day.  Howe  v.  Greg- 
ory,  1  ib.  81. 

49.  Where  a  certificate  of  disability  from  the 
regimental  surgeon  was  shown  to  the  brigadier- 
general,  without  having  been  first  presented  to 
uie  commanding  officer  of  the  company,  and  the 
brigadier-general  indorsed  a  discharge  thereon, 
su^  certificate  and  discharge  are  void  and  of  no 
effect.     Commonwealth  v.  Smith,  11  ib.  456. 

50.  But  the  certificate  will  be  presumed  to 
have  been  shown  to  the  commanding  officer  of 
the  company,  until  the  contrary  is  proved.  Comr 
monwealth  v.  Fanning,  14  ib.  i90. 

51.  Persons  excused  from  military  duty  on 
account  of  bodily  infirmity  are  not  thereby  ex- 
cused firom  attending  at  meetings  for  cnoice 
of  officers.  They  are  only  excused  from  such 
duties  as  their  infirmity  disables  them  from  per- 
forming.    Smith,  petitioner,  3  Pick.  386. 

52.  A  judge  of  the  supreme  court  of  the 
United  States  is  not  bound  to  the  performance 
of  patrol  duty,  by  the  act  of  South  Carolina  of 
1819.  Colcock,' J.,  dissenting.  State  v.  Martin- 
dale,  1  Bailey,  163. 

53.  The  legislature  has  power  to  revoke  an 
exemption  heretofore  granted  to  any  class  of 
persons  firom  military  duty,  and  to  require  such 
persons  to  perform  such  duty.  Commonwealth 
V.  Bird,  12  Mass.  443. 

54.  One  claiming  exemption  from  military 
duty,  on  the  ground  of  having  been  an  officer  in 
the  army  of  ue  United  States,  must  either  pro- 
duce his  commission,  or  prove  actual  service  ^ 
virtue  of  a  lawful  appointment.  Commonwealth 
V.  Smith,  13  ib.  316. 

55.  The  masters  of  private  schools  are  exempt 
from  militaiT  duty,  under  the  Massachusetts 
statute  of  1909,  c.  108.  Stacy  v.  Lyon,  3  Pick. 
390. 

56.  The  exemption  of  engine-men  from  mili- 
tary duty,  under  the  1st  section  of  the  Massa- 
chusetts statute  of  1800,  c.  108,  applies  as  well 
to  members  of  volunteer  companies  as  to  those 
of  standing  companies.  Commonwealth  v.  Smith, 
14  Mass.  §ri. 

57.  But,  under  the  14th  article  of  the  34th  sec- 
tion of  that  statute,  engine-men  enlisting  in  the 
militia  waive  their  right  of  exemption  from  mili- 
tary duty.  Commonwealth  v.  Smith,  14  ib.  374. 
Hamilton  v.  Shepherd,  3  Pick.  226. 

58.  An  engine-  man,  in  order  to  avail  himself 
of  his  exemption  from  military  duty,  must  exhibit 
his  certificate  of  appointment  annually  to  the 
commanding  officer  of  the  company  within  the 
bounds  of  whiP^  ^^  resides.     It  is  not  sufficient 
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lo  prewnt  it  within  eight  days  titer  the  trtininf 
or  muster,  m  in  the  caee  of  ezcutet.  Comwum- 
wealth  y.  Smith,  14  M«m.  374. 

59.  A  soldier,  after  seven  years'  senrice  in  a 
Tolunteer  company,  is  regularly  entitled  to  his 
discharge,  and  is  not  liable  to  a  fine  for  neglecting 
to  do  duty  in  such  companr,  unless  he  reenlists. 
Commonwealth  v.  Cutter,  o  ib.  279.  Howard  t. 
Harrington,  4  Pick.  123. 

60.  Assistantrpostmasters  are  not  exempt  fh>m 
military  duty  under  the  act  of  congress  of  1825, 
c.  65,  i  35.     Slater  r.  Bates,  10  ib.  153. 

61.  Under  the  New  Hampshire  statute  of  De- 
cember  22, 1820,  a  person  employed  in  the  con- 
veyance of  the  mail  of  the  United  States  is  not 
exempted  from  doing  duty  in  the  militia,  unless 
he  has  taken  the  oaw  prescribed,  by  the  laws  of 
the  United  States,  to  be  taken  by  persons  thus 
employed.  Twombly  v.  Pinhham,  3  N.  Hamp. 
370.    See  Johnson  v.  Huni,  13  Johns.  186. 

62.  The  hostler  at  a  stage-tavern,  though  in 
the  service  of  the  mail  contractors,  and  regularly 
employed  in  changing  the  post-horses  on  the 
great  daily  route,  and  occasionally  driving  the 
mail  stage,  is  not  within  the  act  exempting 
«( stage-drivers  "  from  nulitary  duty.  Lmtfitld 
V.  LUand,  8  Greenl.  185. 

63.  Exempts  are  not  obliged  to  apply  to  be 
excused  for  neglect  of  duty.  Commonwealth  v. 
Douglas,  17  Mass.  49. 

64.  Fishermen  on  board  of  any  vessel,  of  more 
than  10  tons'  burden,  are  exempt  from  military 
duty  under  the  Massachusetts  statute  of  1806,  c. 
103.     Edgar  v.  Dodge,  4  ib.  670. 

65.  Fishermen  on  board  of  vessels  of  more 
than  20  tons,  duly  licensed  for  the  cod  fishery, 
are  exempt  from  military  duty,  as  mariners. 
Commonwealth  v.  Douglas,  17  ib.  49. 

66.  So  if  the  vessel  so  licensed  should  in  fact 
be  engaged  in  the  mackerel  fishery.  Bauley  v. 
Aferrttt,  2  Pick.  597. 

67.  A  lighterman,  plying  within  the  harbor  of 
Boston  in  a  vesiel  under  20  tons*  burden,  is  not 
exempt  from  military  duty,  as  a  mariner  in  the 
sea-service  of  a  citizen  of  the  United  SUtes. 
PraU  V.  Hall,  4  Mass.  239. 

68.  So  of  the  roaster  of  an  enrolled  vessel  em- 
ployed within  the  port,  but  occasionally  making 
a  short  trip  to  sea  for  the  purpose  of  fishing. 
Commonwealth  v.  J^ewcomb,  14  ib.  394. 

69.  The  master  of  a  sloop,  enrolled  as  a  coast- 
ing vessel,  and  sailing  under  a  license,  and  em- 
ployed on  the  Hudson  River,  is  not  a  mariner 
employed  in  the  sea-service,  and  exempt  from 
militia  duty,  within  the  purview  of  the  2d  sec 
tion  of  the  act  of  conmss  of  1792,  but  is  liable  to 
such  duty  under  the  laws  of  New  York.  Brush 
V.  Bogardus,  8  Johns.  157. 

70.  Persons  conscientiously  scrupulous  of 
bearing  arms  cannot  be  fined  oy  a  court-martial 
for  not  attending  the  militia  musters.  White  v. 
JIf  Bride,  4  Bibb,  61. 

71.  Under  the  1st  section  of  the  Massachu- 
setts statute  of  1809,  c.  108,  persons  claiming  an 
exemption  iVom  military  duty  as  Quakers  must 
annually,  on  or  before  the  first  Tuesday  in  May, 
produce  to  the  commanding  officer  of  the  com- 
pany the  certificate  required  by  law ;  and  such 
certificate  is  defective,  unless  it  state  that  the 
person  therein  named  is  conscientiously  scrupu- 
lous of  bearing  arms.  Lees  v.  ChUds,  17  Mass.  351. 

72.  It  is  not  necessarily  to  be  inferred  that 
every  member  of  a  Quaker  society  is  conscien- 
tiously scrupulous  of  bearing  arms ;  and  therefore 
this  must  be  shown  affirmatively,  to  entitle  a 
Quaker  to  the  ^^emption.  ib. 


73.  A  certificate,  under  the  Massachusetts  stat- 
ute of  1809,  c.  108,  to  exempt  a  Quaker  from 
military  duty,  must  state  that  he  is  a  member  ot 
the  society  the  overseers  of  which  grant  the  cer- 
tificate, and  that  he  frequently  and  usually  at- 
tends with  the  society  for  public  worship ;  and  it 
is  doubtful  whether  such  certificate,  however 
full,  is  conclusive  evidence  of  exemption.  Csiii- 
monwealth  v.  Fletcher,  12  ib.  441. 

74.  If  the  overseers  of  a  society  of  Friends  or 
Quakers,  in  a  certificate  granted  to  one  of  their 
members  under  the  militia  act  of  Maine  of  1821, 
c.  164,  }  1,  state  that  he  **  measurably  "  conforms 
to  the  usages  of  their  society,  the  certificate  is 
good,  notwithstanding  that  qualification.  Dole 
V.  ^llen,  4  Greenl.  527. 

75.  In  Tennessee,  persons  under  21  years  of 
age,  enlisted  without  the  consent  of  their  parents 
or  guardians,  are  entitled  to  their  discharge,  upon 
a  writ  of  habeas  corpus,  U,  States  v.  ^ndersom^ 
Cooke,  143. 

76.  A  minor,  liable  to  do  duty  in  a  standing 
company,  may  enlist  in  a  volunteer  corps,  ana 
such  enlistment  will  exempt  him  from  liability  to 
duty  in  the  standing  company.  Commonwealth 
V.  Frost,  13  Mass.  491.  Dewey,  petitionsr,  11 
Pick.  265. 

77.  An  infant,  under  18  years  of  age,  not  being 
liable  to  be  enrolled  in  the  militia,  if  he,  with 
the  consent  of  his  father,  agrees  to  go  as  a  sub- 
stitute into  actual  service,  for  a  sum  of  money, 
which  is  paid,  such  a  contract  is  not  binding 
on  the  infant ;  and  if  he  deserts  the  service,  he 
cannot  be  compelled  to  return,  and  an  action  for 
false  imprisonment  will  lie  against  the  detaining 
him  as  a  deserter.  Grace  v.  Wilder^  10  Johns. 
453. 

78.  The  neglect  of  the  clerk  of  a  company  to 
record,  in  the  orderly  book,  an  order  of  the  captain 
for  calling  a  company  meeting,  will  not  be  an 
excuse  for  the  non-attendance  of  a  private.  Cobb 
V.  Lucas,  15  Pick.  7. 

79.  Nefflect,  by  an  officer,  to  make  out  a  mus- 
ter-roll of  a  militia  company,  does  not  excuse  one 
from  military  duty,  in  Vermont.  Mower  v.  JStUen^ 
1  Chip.  381. 

80.  Statute  1821,  c.  92,  §  11,  respecting  ex- 
cuses for  neglect  of  military  duty,  is  not  contrary 
to  the  constitution  or  laws  of  the  United  States. 

,  Sherman  v.  J^eetUiam,  4  Pick.  66. 

81.  If  a  captain  of  militia  remove  without  the 
territorial  limits  of  the  company,  he  is  still  its 
commanding  officer ;  and  he  alone  is  to  receive 
and  judge  of  the  sufficiency  of  soldiers*  excuses 
for  non-appearance.  Cutter  v.  Tole,  3  Greenl.  38 

82.  An  excuse  for  non-appearance  of  a  private, 
which  is  required  by  the  statute  to  be  made  within 
20  days  afler  any  training,  cannot  be  made  with 
efiect  before  the  training.  Cobb  v.  Lucas,  15 
Pick.  1. 

83.  Excuses  for  non-appearance  at  a  military 
inspection  must  be  offisred  to  the  commanding 
officer  of  the  company  within  eight  days  afler  the 
inspection,  unless  the  party  be  prevented  from 
offisring  such  excuse  by  severe  sickness.  Dribou 
V.  Reynolds,  1  Greenl.  408. 

84.  The  statute  requiring  that  all  excuses  for 
non-appearance  at  a  company  training  be  made 
within  eight  days,  does  not  apply  to  one  who, 
though  he  may  have  been  notified  in  a  manner 
prescribed  by  law,  yet  had  no  actual  notice  to 
appear,  and  who,  therefore,  could  not  know  that 


he  was  under  any  legal  obligation  to  ofier  an  ex- 
cuse, nor  that  he  had  been  guilty  of  any  neg- 
lect which  required  one.  Cutter  v.  Tole,  2  ib. 
181 
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III.  Of  JfoHees  and  Warnings. 

85.  An  order  to  a  waminj;  officer  to  warn  a 
meeting  of  the  company,  mimed  **  by  order  of 
■aid  commanding  officer,  A  5,  clerk,  ie  in  due 
form.    FiUdj  petitioner^  9  Pick.  41. 

86.  Where  A  occupiee  one  half,  and  B  the 
other  half  of  a  dwelling-houee,  a  notification  left 
at  B's  part  of  the  honae,  for  A  to  appear  at  a  mi- 
litia mutter,  is  not  a  legal  warning.  WagkAwm^ 
fttitUmtry  ih.  40. 

87.  On  a  complaint  against  a  eoldier,  for  neg- 
lecting to  appear  at  a  certain  etore,  it  appeared 
that  the  captain  ordered  that  the  company  shoold 
be  warned  to  appear  at  that  store,  bnt  that  the 
■oldier  was  warned  to  appear  at  the  usnal  place 
of  parade,  and  that  the  store  was  snch  osnal 
place,  and  known  by  the  soldier  to  be  so.  Held, 
that  the  eyidence  sustained  the  complaint.  FUli^ 
petitioner,  ib.  41. 

88.  The  commanding  officer  of  a  company  can- 
not delegate  the  power  of  appointing  a  person  to 
warn  his  men  to  appear  at  a  company  parade. 
Commomwealtk  ▼.  Kellogg,  ib.  557. 

89.  A  company  without  officers,  orderly  book, 
or  roll,  in  order  to  avoid  duty,  frequently  elected 
officers  who  they  knew  would  not  serve.  Held, 
that  notices  to  the  members  to  meet,  for  the 
purpose  of  ascertaining  if  they  could  elect  officers 
who  would  serve,  need  not  be  as  formal  as  those 
required  to  iriake  an  election  of  officers  valid. 
jSdmmSy  petitioner,  4  ib.  25. 

90.  A  notification  to  do  military  duty  on  a  later 
day  of  the  same  month  on  which  the  notifioation 
inued,  is  sofflteient,  though  the  year  is  omitted. 
Howard  v.  Harrington,  ib.  123. 

91.  Where  a  notification  was  left  at  the  house 
of  a  private,  but  he  avoided  going  home,  in  order 
that  he  might  not  receive  it,  he  was  held  to  have 
lieen  duly  warned.     Cobk  v.  Lucas,  15  ib.  7. 

93.  Under  the  25th  section  of  the  New  York 
act  to  regulate  elections,  (session  36,  c.  41,)  no 
officer  can  order  out  any  part  of  the  militia  during 
aoy  election,  or  10  days  previous  thereto,  even 
for  the  purpose  of  enrolling  or  organising  them, 
and  not  for  exercise.  Hyde  v.  Mdvin,  11  Johns. 
521. 

93.  A  defendant,  sued  under  that  section,  can- 
not [dead,  in  justification,  that  he  acted  in  pursu- 
ance of  the  orders  of  his  superior  officer,  tb. 

94.  Or,  that  the  corporal  who  warned  the  men 
to  appear  had  not  received  his  warrant,  and  there- 
fore was  not  legally  authorized  to  execute  the  de- 
fendants order,  ih. 

95.  Or,  that  the  defendant  was  ignorant  of  the 
ezifltence  of  the  act.  ih. 

96.  Where  a  warrant  from  a  captain  in  the  mi- 
litia, seasonably  delivered  to  a  private  in  his 
company,  to  warn  a  company  meeting,  contained 
a  notice  to  snch  private  to  appear  himself  at  the 
time  snd  place  appointed,  it  was  held,  that  such 

frivate   was  duly  warned.     Cobb  v.   Laicae,  15 
ick.  1. 

97.  If  the  captain  of  a  company  of  militia  be 
imprisoned  fi»r  debt,  he  is  nevertheless  competent 
to  issue  orders  for  a  c<mipany  training.  Cutter 
V.  Tole,2  Greenl.  181. 

98.  Where  a  commander  issues  an  order  to  a 
member  of  a  company  to  warn  a  part  of  the  com- 
pany, such  member  is  not  excusable  for  a  total 
neglect  of  the  order,  because  the  number  he  was 
ordered  to  warn  was  unreasonably  large.  He 
must  execute  as  much  of  the  order  as  he  can. 
fieke  v.  Parker,  10  Pick.  134. 

99.  A  warning,  left  by  the  captain  of  a  com- 
pany, at  the  re^piest  of  the  sergeant,  was  held  to 


be  duly  served,  the  captain  being  considered  as 
acting  as  the  servant  or  agent  of  the  sergeant. 
Cobb  V.  Lueae,  15  ib.  7. 

100.  If  the  order  to  warn,  d^s.,  is  made  out  to 
one  as  sergeant,  and  he  is  only  a  private,  it  is 
notwithstanding  valid.  Mower  v.  Alien,  1  Chip. 
381.    No  return  on  an  order  is  necessary,  ib. 


IV.  Of  Dutiee  and  LiabHities  under  the  Militia 

Laws;  and  herein  of  Fines  and  Penal* 
ties. 

101.  No  one  whose  name,  when  warned,  is 
not  on  the  roll  for  the  year  in  which  the  neglect 
takes  place,  is  liable  to  a  penalty  for  neglecting 
militia  duty.  Johnson  v.  Morse,  7  Pick.  251. 

102.  Where,  by  an  alteration  in  the' organisa- 
tion of  the  militia,  a  soldier  is  no  longer  a  mem- 
ber of  the  company  in  which  he  has  heretofore 
served,  he  cannot  be  fined  for  not  performing 
dntv  in  such  company,  though  he  was  ignorant, 
at  the  time,  of  the  alteration.  Commonwealth  v. 
Men,  16  Mass.  523. 

103.  Under  the  laws  of  the  United  States,  and 
the  Massachusetts  statute  of  1809,  c.  108,  a  pri- 
vate in  the  militia  is  not  liable  to  a  fine  for  de- 
ficiencv  in  equipments  until  six  months  after  he 
is  notified  of  his  enrolment.  Commonwealth  v. 
Annis,  9  ib.  31.     Haynes  v.  Jenks,  2  Pick.  172. 

104.  Under  the  Massachusetts  sUtute  of  1805, 
e.  114,  a  soldier  forfeits  four  dollara  for  every  de- 
ftult  of  appearance,  armed  and  equipped,  at  a 
battalion  or  regimental  muster,  and  at  a  company 
muster  two  dollars.  And  he  is  liable  to  no  other 
fines  for  neglect  of  military  duty.  Savage  v. 
OuUiver,  4  Mass.  171.  Pratt  v.  HaU,  ib.  239 
Winslow  V.  Anderson,  ib.  376.  Hussey  v.  Lord, 
ib.  378. 

105.  A  citizen  is  not  liable  to  the  penalties  pro- 
vided by  the  27th,  28th,  and  29th  articles  of  the 
34th  section  of  the  Massachusetts  statute  of  1809, 
c.  108,  for  the  neglect  of  military  duty,  until  he 
has  had  six  months*  notice  of  his  first  enrolment 
in  the  militia.  But  he  is  not  entitled  to  this  in- 
dulgence more  than  once.  Haynes  v.  Jenks,  9 
Pick.  172. 

106.  Where  two  soldiera,  at  the  same  review, 
exhibited  each  the  same  equipments  for  inspec- 
tion, one  of  them  having  borrowed  the  equip- 
ments temporarily  from  the  other  for  the  purpose 
of  passing  the  inspection,  —  it  was  held,  that  the 
borrower  was  liable  to  the  penaltv  for  deficiencv 
of  equipments,  notwithstanding  the  return  of  his 
officer  that  he  was  duly  equipped.  Commonwealth 

V.  BuUard,  9  Mass.  270. 

107.  A  soldier,  in  Massachusetts,  prosecuted 
for  a  fine  for  neglect  of  military  duty,  may  give 
evidence  of  his  disability  in  defence,  though  he 
has  not  made  an  excuse  to  the  comroandinff  offi- 
cer of  his  company,  according  to  the  requisitions 
of  the  sUtute  of  1809,  c.  108,  §  34,  art.  32;  but 
he  is  liable  to  suffisr  for  his  negligence  in  not  ap- 
plying for  such  excuse,  for  he  will  obtain  no  in- 
demnity for  costs,  if  the  captain  approve  the 
prosecution.     Commonwealth  v.  Fitx,  11  ib.  540. 

108.  The  captain  of  the  Pennsylvania  militia 
cannot  collect  fines  of  exempts  for  non-aMend- 
ance  on  muster  days.  Commonwealth  v.  Martin, 
1  Browne,  84. 

109.  An  officer,  collecting  militia  fines,  is  not 
bound  to  know  who  are  exempt.    Fox  v.  Wood, 

1  Rawle,  143. 

110.  In  South  Carolina,  all  militia  fines  are  to 
be  paid  over  to  the  paymaster  of  the  regiment  to 
which  the  delinquent  belongs.    State  v.  Ste^enSf 

2  M  Cord,  32. 
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111.  Warrants  isaaed  after  the  law  ii  repealed, 
for  military  delinquencies  incnrred  before,  are 
illegal.     Lambert  y.  ParmeUtj  2  Root,  181. 

112.  A  warrant  to  collect  a  penalty  incurred 
for  a  militanr  delinquency,  iMued  after  the  law 
is  repealed  which  enacted  it,  is  illegal  and  Toid. 
Church  ▼.  Parmelee^  ib.  248. 

113.  An  individual  remoTing  fh>m  the  limits 
of  his  company  after  being  warned  to  do  military 
duty,  and  who  appears  and  submits  himself  to 
the  command  of  his  officer,  giving  no  notice,  and 
claiming  no  right  of  exemption,  is  liable  to  pun- 
ishment by  fine,  if  guilty  of  insubordination. 
State  ▼.  DwinneU^  6  N.  Hamp.  167. 

114.  And  it  is  no  excuse  for  such  insubordina- 
tion, that  the  commanding  officer  drills  his  com- 
pany by  detachments,  ih, 

115.  The  Vermont  statute  requires  demand  of 
a  fine  incurred  by  a  captain  for  not  making  a  sea* 
sonable  return  to*  be  made  within  60  da^s,  but  no 
record  thereof  is  necessary.  A  recital,  m  the  exe- 
cution for  such  fine,  dated  Sept.  22d,  that  the  de- 
fendant was  amerced  Sept.  20th  of  the  same  year, 
is  well  enough,  if  it  appear  in  evidence  that  the 
fine  had  become  payable  before  that  time  by  neg- 
lect of  duty  or  the  making  of  a  regular  demand. 
Kingfhury  v.  Whitnev,  5  Verm.  470. 

116.  An  aUas  or  pfuries  list  of  militia  fines  may 
be  issued  by  the  judge -advocate  against  the  de- 
linquents, whether  they  be  persons  conscien- 
tiously scrupulous  of  bearing  arms  or  not,  and  it 
is  not  necessary  for  such  list  to  be,  like  an  execu- 
tion, in  the  name  of  the  state.  LeveUing  ▼. 
Leavell,  2  Blackf.  163. 

117.  In  Indiana,  there  was  an  assessment  of 
militia  fines  in  1825,  against  persons  conscien- 
tiously scrupulous  of  bearing  arms,  another  in 
1826,  and  another  in  1827.  Held,  that  these  fines 
could  not  be  collected  by  means  of  one  list  in- 
cluding them  all,  but  that  there  should  be  a  dis- 
tinct list  for  each  assessment.  State  v.  Leavdl^ 
3  ib.  117. 

118.  One  liable  to  militia  duty,  who  appears  in 
a  fantastic  dress,  exciting  disorder,  is  liable  to  be 
returned  as  a  delinquent,  and  fined.  Ratkbum  ▼. 
Sawyer^  15  Wend.  451. 

119.  Under  the  Massachusetts  statute  of  1809, 
o.  108,  the  commanding  officer  of  the  militia  on 
duty  has  no  right  to  include  any  public  way 
within  the  limits  of  his  parade-ground,  so  as  to 
prevent  travellers  firom  passing  upon  it  Moody 
V.  Ward,  13  Mass.  299. 

120.  Officers  of  the  militia  are  answerable  in 
damages  for  the  mischief  occasioned  by  the  dis- 
charge of  guns  near  or  on  the  highway  by  the 
troops  when  under  their  charge,  ib.  Cole  v. 
FUher.U  Mass.  137. 

V.    Of  Complaints  and  Actions  under  the  Militia 
LawSf  and  of  the  Evidence  therein. 

121.  Where  a  statute  imposes  a  fine  for  neg- 
lect of  military  duty,  but  establishes  no  court  to 
judge  of  it,  it  must  be  sued  for  in  a  court  of  law. 
The  general  officer  cannot  by  his  orders  create  a 
court  for  the  purpose.  State  v.  Davis,  1  South. 
311. 

122.  An  action  to  recover  a  penalty  under  the 
militia  law  must  be  in  tort.  The  declaration 
must  allege  that  the  ofience  is  against  the  form 
of  the  statute,  and  must  set  forth  the  uses  to 
which  the  penalty  is  appropriated  by  the  statute. 
Peabody  v.  Hayt,  10  Mass.  36. 

123.  A  complaint  for  non- performance  of  mili- 
tary duty,  under  the  Massachusetta  statute  of 
1809,  c.  108,  does  not  require  that  the  form  con- 


tained in  the  statute  should  be  strictly  followed, 
but  only  that  the  complaint  should  be  in  sub- 
stance as  therein  prescribed.  CommmuoeaUh  v. 
Smith,  11  ib.  456. 

124.  Under  the  Massachusetta  statute  of  1793, 
c.  14,  it  is  sufficient  that  the  complaint,  on  a 
process  for  the  recovery  of  a  fine,  be  made 
within  60  days  from  the  offence,  though  the 
summons  to  the  defendant  may  not  be  issued  un- 
til after  that  time.    Mountfort  v.  Hall,  1  ib.  443. 

125.  Whether  it  is  necessary  that  the  clerk  of 
a  militia  company,  suing  for  a  penalty^  occasioned 
by  neglect  of  military  duty,  should  indorse  the 
writ  with  his  own  name,  provided  the  captain 
has  indorsed  his  approval  of  the  suit  as  required 
in  statute  of  Maine  of  1821,  c.  164,  §  46,  fiMsre. 
AbboU  V.  Cravfordj  6  Green! .  214. 

126.  The  provision  of  statute  of  Maine,  of 
1621,  c.  164,  }  46,  exempting  the  clerk  of  a 
militia  company  from  the  payment  of  costa  to 
the  defendant  in  any  suit  where  the  captain  haa 
indorsed  on  the  writ  his  approval  of  the  prosecu- 
tion, extends  to  the  costa  in  all  subsequent 
stages  of  the  proceedings,  as  well  as  to  those 
accruing  in  the  justice's  court.  IVinsUno  ▼. 
Prince,  h  ib.  264. 

127.  In  a  suit  for  a  fine  for  ne||rlect  of  military 
duty,  if  it  be  alleged  that  the  defendant  belonged 
to  the  company,  and  was  liable  to  train  therein, 
or  was  duly  enrolled  therein,  this  is  a  sufficient 
allegation  of  enlistment.  BuUenm.  Baker,  8  ih. 
390. 

128.  The  proper  evidence  of  enlistment,  in  a 
company  raised  at  large,  is  the  signature  of  the 
party  enlisting  himself,  ib. 

129.  But  where  the  defendant,  in  a  trial  before 
a  justice  of  the  peace  for  neglect  of  military  duty 
in  sueh  company,  admitted  that  he  had  always 
done  duty  in  that  company  and  no  other,  'and 
that  he  was  duly  enrolled  and  legally  warned, 
this  admission  was  held  equivalent  to  direct 
proof  of  enlistment,  ib. 

130.  An  allegation,  that  the  company  was 
drawn  out  for  improvement  in  military  arte  and 
exercises,  must  be  understood  as  intending  only 
an  ordinary  company  training,  and  not  a  company 
inspection  and  drill,  ib. 

131.  In  an  action  for  a  penalty,  under  the  act 
for  organiiing  and  governing  the  militia,  the 
declaration  must  allege  the  offence  to  have  been 
committed  '*  against  the  form  of  the  statute  in  that 
case  made  and  provided."  Heald  v.  Weston,  2 
ib.  348. 

132.  On  a  complaint  that  A,  being  duly  notified 
and  enrolled,  left  his  platoon  without  leave,  and 
has  forfeited,  &c.,  it  is  not  necessary  to  idlege 
that  he  was  a  private,  nor  that  such  leaving  was 
unnecessary.     Holmes,  Petitioner,  5  Pick.  169. 

133.  On  a  complaint,  by  a  clerk  of  a  company, 
against  a  private,  for  neglect  of  duty,  parol  evi- 
dence that  the  clerk  was  duly  sworn  is  inadmis- 
sible.    Commonwealtk  v.  Sherman,  ib.  239. 

134.  It  is  not  the  enrolment  of  a  citixen  on 
the  muster-roll  of  a  local  militia  company,  but  it 
is  his  residence  within  ita  limita,  which  renders 
him  liable  to  do  military  duty  therein.  Such 
residence  is  therefore  a  material  fact,  to  be  proved 
by  the  clerk,  in  every  action  for  a  penal^  for 
neglect  of  military  duty.  Whitmore  v.  Sajfiom^ 
8  Greenl.  310. 

135.  A  roll  of  a  company  in  the  militia  with 
arbitrary  pencil-marks  was  held  to  be  insufficient 
to  prove  a  member's  absence  from  a  muster; 
and  the  testimony  of  a  clerk  of  the  company,  to 
explain  sueh  marks,  was  held  inadmissible.  Com- 
ii»4mio«a^A  V.  Pstrcs,  15  Pick.  170. 
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196.  An  orderly  book  of  *  company  of  militia, 
containing  a  record  that  the  company  was  or- 
dered to  assemble  at  a  time  and  place  specified, 
and  that  certain  members  named  were  absent, 
was  held  to  be  sufficient  eridence  of  the  meeting 
of  the  company,  and  of  the  non-appearance  of 
the  members  so  named.  Cobb  v.  Lucas,  15 
Pick.  7. 

137.  In  an  action  brought  by  the  clerk  of  a 
militia  company,  to  recover  a  penalty  for  neglect 
to  do  duty  therein,  on  the  ground  that  the  sup- 
posed delinquent  had  belonged  to  another  com- 
pany in  the  same  town,  (in  Maine,)  which  had 
been  disbanded  by  the  goyemor  and  council,  and 
annexed  to  the  company  of  which  the  plaintiff  was 
clerk,  it  was  held  to  be  necessary  that  there  should 
be  proof  of  the  bounds  of  such  disbanded  com- 
pany, and  that  the  defendant  had  resided  within 
them,  and  that  parol  proof  was  inadmissible  to 
■how  such  bounds,  the  record  being  the  only 
legal  eyidence  thereof.  Gould  y.  Hutckins^  1 
Fairf.  145. 

138.  Secondary  eyidence  will  not  be  admitted 
to  proye  the  local  limits  of  a  militia  company, 
until  after  proof  of  inability  to  produce  the  best 
eyidence  thereof — to  wit,  the  record  of  the  as- 
■ignment  by  the  goyemor  and  council.  Avery  y. 
BtcttsTf,  2  ib.  404. 

139.  On  complaint  of  the  clerk  of  a  company 
against  a  priyatft,  for  failing  to  appear  at  a  com- 
pany meeting,  the  clerk  can  testify  to  no  other 
ftct  than  that  he  notified  the  priyate  to  appear. 
CammonweaUh  y.  Paull,  4  Pick.  250. 

140.  The  commander  of  a  company  has  no 
interest  in  the  money  collected  for  fines,  and  he 
may  therefore  be  a  witness  on  a  prosecution  for 
a  fine.     Burt  y.  Dimmoek,  11  ib.  355. 

141.  On  a  prosecution' for  a  fine  for  the  non- 
performance of  military  duty,  the  defendant  is 
entitled  to  proye  his  disability,  though  he  has 
not  obtained  a  certificate  thereof  from  the  sur- 
geon of  the  regiment,  according  to  the  requisi- 
tions of  the  Massachusetts  statute  of  1799,  c.  73, 
§  12.  Howe  y.  Oremy,  1  Mass.  81.  Onnmon' 
wealth  y.  Smithy  11  ib.  456. 

142.  In  an  action  for  a  penalty  incurred  by 
neglect  of  military  duty,  under  the  act  for  or- 
ganizing and  governing  the  militia,  it  is  compe- 
tent for  the  defendant,  at  the  trial,  to  show  that, 
by  reason  of  permanent  bodily  disability,  he  was 
not  liable  to  be  enrolled  as  a  soldier.  Pitts  y. 
Weston,  2  Greenl.  349. 

143.  In  such  case,  it  is  not  necessary  for  the 
defendant  to  produce  the  certificate  of  the  sur- 
geon, nor  to  offer  his  excuse  within  eight  days ; 
these  regulations  applying  only  to  cases  of  tem- 
porary disability,  ib. 

144.  The  process  to  obtain  judgment  for  a 
militia  fine  is  of  a  civil,  rather  than  of  a  criminal, 
nature.  Dyer  v.  Hannews//,  12  Mass.  271.  fTtn- 
siow  v.  Anderson,  4  ib.  376. 

145.  Where  judgment  is  rendered  against  a 
defendant,  in  a  prosecution  before  a  justice  fbr  a 
fine  under  the  militia  law,  he  cannot  appeal  to 
the  common  pleas.  Mountfort  v.  Holly  1  Mass. 
442. 

146  On  the  hearing  of  a  militia  cause,  the 
iustice  is  not  obliged  to  receive  a  special  plea, 
or  file  exceptions.  Commantoealth  y.  Walker y  4 
ib.  556. 

147.  Certiorari  is  the  proper  mode  of  carrying 
up  the  records  of  proceedings  before  a  justice, 
under  the  militia  law.  Pratt  v.  Hall,  4  Mass. 
239.  Window  v  Andersony  ib.  376.  Edgar  v. 
Dodgey  ib.  670.     Ball  v.  Brighamy  5  ib.  4(%. 

148.  An  infant  may  be  prosecuted,  and  may 
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defend  personally,  under  the  militia  law. 
5^010  V.  AndersoUy  4  Mass.  376. 

149.  A  discharge  from  a  volunteer  company 
by  the  brigadier-general,  and  performance  of 
duty  in  the  standing  company,  is  a  good  defence 
against  a  prosecution 'for  neglect  of  duty  in  said 
volunteer  company,  even  though  the  command 
ing  officer  thereof  had  not  been  notified  of  the 
discharge.    Ex  parte  Gallupy  1  Pick.  463. 


VI.    Cf  Paymasters, 

150.  A  paymaster  to  a  regiment,  in  order  to 
sustain  a  suit  against  a  sherin  for  fines  commits 
ted  to  him  to  collect,  must  show  that  he  is  pay- 
master.    Stith  V.  Lansdaley  2  J.  J.  Marah.  152. 

151.  In  such  suit,  the  sheriff  is  entitled  to  de- 
duct his  commission,  ib.  Judgment  in  such  suit 
should  be  rendered,  payable  in  the  same  kind  of 
money  in  which  fines  were  payable,  ib. 

152.  In  an  action  against  a  militia  captain  for 
wages  alleged  to  be  due  to  the  plaintiff,  the  de 
fendant  may  give  in  evidence  a  parol  order  from 
the   pay  master- general  not  to  pay  the  money. 
Thome  v.  Peek,  13  Johns.  315. 

153.  Where  an  order  is  drawn  by  a  colonel  of 
militia,  in  his  official  capacity,  on  the  paymaster 
of  his  regiment,  in  favor  of  another  peraon,  the 
colonel  is  not  liable.  The  regimental  fund  alone  is 
liable,  in  Ohio.     Smurr  v.  Fortnflny  1  Ham.  272. 

154.  The  Kentucky  statute  of  1815,  authoris- 
ing a  motion  against  a  delinquent  paymaster, 
does  not  apply  to  his  representatives  committing 
the  delinquency.  Howard  v.  Daniely  6  J.  J. 
Marsh.  125. 

155.  They  are  not  liable  to  a  motion  for  re- 
f\ising  to  accept  or  pay  an  order  of  a  colonel  of 
the  regiment,  for  funds  of  the  regiment  in  their 
hands,  ib. 

156.  Moneys  were  advanced  to  a  paymaster  of 
the  militia,  under  the  acts  of  congress  of  the  20th 
of  January  and  3d  of  March,  1813,  and  charged  to 
him  in  account,  under  the  words  **  pay  of  the 
army."  Held,  that  these  words  were  evidence  of 
the  appropriation  out  of  which  the  advances  were 
made,  and  not  that  such  advances  were  to  be 
disbursed  to  regular  troops,  but  not  to  the  militia. 
U.  States  v.  WiUardy  Paine,  539.  See  Bond, 
II.  (b.)  

VII.    Of  the  Employment  of  the  Militia  in  the 
Service  of  the  United  States. 

157.  The  commanders-in-chief  of  the  militia  of 
the  several  states  have  a  right  to  determine 
whether  any  of  the  exigencies  contemplated  by 
the  constitution  of  the  United  States  exist  so  as 
to  require  them  to  place  the  militia,  or  any  part 
of  it,  in  the  service  of  the  United  States,  at  the 
request  of  the  president,  to  be  commanded  by 
him,  pursuant  to  acts  of  congress.  Opinion  tff 
the  Judges^  8  Mass.  549. 

158.  Where  the  exigencies  exist  authorizing 
the  employment  of  the  militia  by  the  United 
States,  the  militia,  unless  commanded  by  the 
president  of  the  United  States  in  person,  can 
only  be  commanded  by  their  own  officers,  ib. 

159.  The  Virginia  act  of  January  8th,  1814, 
relating  to  the  payment  of  certain  expenses  of  the 
militia,  only  provides  for  expenses  necessary  to 
place  the  militia,  under  requisition  fbr  the  service 
of  the  United  States,  at  the  appointed  place  of 
rendezvous.  Commonwealth  v.  Pierecy  4  Rand. 
432.  " 

160.  Expenses  of  the  militia  in  time  of  war, 
under  requisition  of  the  United  States,  are  prop 
erly  payable  by  them ;  and  if  the  state  of  Virginia, 
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by  the  adoptkm  of  an  act,  eonaented  to  advanee 
any  portion  of  those  ezpenaea,  she  is  under  no 
legnl  or  moral  obligation  to  pay  more.  Gmimmi- 
weaUk  T.  PUrc€^  4  Rand.  43S. 

161.  And  if,  by  snch  act,  the  payment  of  those 
expenses  is  left  to  the  discretion  of  the  execu- 
tive, a  party  cannot  claim,  as  a  matter  of  legal 
right,  more  than  the  executire  may  choosy  to 
allow,  ih.  See  Courts,  V.  Amnr  of  tbs  Uhitxd 
Statxs. 


MILLS. 

See  Watxbcoubsxs. 

1.  The  construction  of  dams  for  mills  is  an  en- 
terprise so  fiir  of  a  public  nature  as  to  authorixe 
the  legislature  to  appropriate  the  property  of  an 
individual  to  carry  it  into  effect,  pursuant  to  the 
10th  article  of  the  declaration  of  rights.  Bottom 
and  Roxbury  Mill  Corp.  r.  Jfewmmn^  12  Pick.  467. 

2.  The  owner  of  a  mill  above  a  brid^,  and  of 
another  below,  conveyed  the  last,  givmg  to  the 
grantee  a  right  **  to  make  and  maintain  a  dam  to 
accommodate  said  mill  below  the  bridge  "  of  a 
certain  height.  The  grantee  repaired  and  re- 
built, with  some  alteration,  an  old  dam,  accord- 
ing to  the  terms  of  the  deed,  and  afterwards 
built  another  dam  below  the  bridge,  of  the  same 
height,  the  effect  of  which  was  to  throw  more 
water  into  his  pond,  and  to  injure  the  mill  above 
the  bridge.  Held,  that  he  had  no  ri^ht  to  maintain 
more  than  one  dam,  and  the  erection  of  the  new 
dam  was  not  authorixed  by  the  grant.  Baker  v. 
Sanderson^  3  Pick.  348. 

3.  Owner  of  a  dam  is  liable  in  consequential 
damages,  to  the  owner  of  a  mill  lower  down,  ibr 
want  of  ordinary  care  in  repairing  his  dam  or 
drawing  off  the  water ;  but  he  is  not  liable  for  a 
damage  by  mere  accident.  Lapham  v.  CurtiMy  5 
Verm.  371. 

4.  If  A  owns  a  mill  on  one  side,  and  B  on  the 
other,  of  a  river,  with  a  dam  in  common,  and 
each  is  entitled  to  the  water  alternately  six 
months  in  the  year,  each  has  a  right  to  repair  his 
own  floom  at  any  time  of  the  ^ear.  And  if  one 
use  ordinary  diligence  in  makmg  repairs,  he  will 
not  be  responsible  for  an  accidental  damage  to 
the  other.     Baynton  v.  RtUy  9  Pick.  528. 

5.  Where  a  tenant  for  life  of  a  part  of  a  mill 
agrees  that  his  co-tenant  shall  repair,  and  reim- 
burse himself  out  of  the  profits  of  the  mill,  the 
profits  are  not  answerable  after  the  death  of  such 
tenant.     Carver  v  MiUer^  4  Mass.  559. 

6.  Under  the  Massachusetts  statute  of  1795, 
c.  74,  the  only  remedy  a^inst  a  part  owner  of  a 
mill,  who  refuses  to  repair,  is  by  reimbursement 
from  the  profits,  for  wnich  an  action  of  account 
is  the  proper  remedy;  but  this  remedy  does 
not  lie  against  his  heirs  or  assignees,  ib. 

7.  Where  the  legislature  authorized  a  corpora- 
tion to  build  a  milfdam  of  a  given  height  across 
a  navigable  river,  and  to  keep  up  the  same  head 
of  water  durfng  the  year,  but  provided  no  remedv 
for  those  whose  lands  should  be  thereby  injuri- 
ously flowed,  the  remedy  must  be  by  an  action 
at  common  law,  and  not  by  a  process  under  the 
statute  of  1795,  c.  74,  respecting  miUs.  Cogswell 
V.  Essex  MUl  Corp.  6  Pick.  94. 

8.  in  Massachusetts,  the  verdict  and  judgment 
on  a  complaint  under  the  statute  is  final  on  both 
imrties,  as  to  the  height  of  the  dam,  and  the  por- 
tion of  the  year  during  which  land  may  be 
flowed,  except  in  certain  cases,  as  where  the 
mill-owner  may  have  erected  new  mills,  or  in- 
troduced  new  machinery   requiring  a  greater 


water  power.    Jokmoon  v.  MRttrtdge.  17  Bfans 
76,  80. 

9.  Where  A  owned  one  fifth  part  of  m  mill 
privilege,  and  B  and  C  each  two  fiftJw  thereof^ 
and,  the  dam  being  out  of  repair,  it  was  agreed 
by  them  that  each  should  ftmiish  labor  and  ma^ 
terials  in  proportion  to  his  share  for  repairs ;  and 
if  one  should  fail  to  do  his  share,  he  should  pay 
to  him  who  did  more  than  his  part  the  deficiency 
in  money ;  and  A  expended  a  large  sum  on  ac- 
count of  B's  neglect*  C  doing  his  part; — his 
remedy  is  against  B  lUone,  and  not  against 
B  and  C  joinUy.    Comioorse  v.  Ferre^  11  ib.  325. 

10.  A  mill-owner  has  no  right  to  erect  a  dam 
in  such  manner  as  to  overflow  a  piU»lic  highway 
already  apprc»priated  and  in  actual  use,  and 
thereby  render  it  impassable.  CommomtoeaUk  v. 
Sueems,  10  Pick.  249. 

11.  It  is  incumbent  on  the -person  who  erecte 
a  dam,  to  erect  it  in  the  position  prescribed  in  the 
inquisition ;  and  if  the  party  erecto  it  in  a  differ- 
ent position,  in  consequence  whereof  a  portion 
of  the  public  road  is  obstructed  and  shut  up, 
such  dam  is  a  public  nuisance,  and  may  be 
abated.    Dimmet  v.  Eskridgej  6  Munf.  308. 

12.  A  court  should  never  give  leave  to  build  a 
mill,  where  the  loss  of  a  spring  is  the  conse- 
quence, unless  in  cases  of  imperious  necessity. 
Payne  v.  Taylor^  3  A.  K.  Marsh.  328. 

13.  It  is  a  good  reason  for  refusing  leave  to 
build  a  mill,  that  the  neighborhood  is  abundant- 
ly supplied  with  mills,  that  a  public  road  is 
likely  to  be  affected,  or  that  the  only  spring  of 
an  individual  is  likely  to  be  overflowed.  Morgan 
V.  Banta,  1  Bibb,  579. 

14.  In  Kentucky,  the  return  of  the  inquest,  on 
which  a  mill  is  established,  must  show  that  the 
charge  to  the  jury  was  correct,  and  must  make 
positive  mention  of  the  several  matters  required 
by  law  to  be  given  in  charge.     Bibk  v.  Monijoy^ 

2  Bibb,  1. 

15.  The  record  of  the  county  court,  giving 
leave  to  build  a  mill,  must  state  the  bed  of  the 
stream  to  be  the  property  of  the  applicant  or  of 
the  commonwealth,  t^.  Hamilton  v.  Adams^  7 
J.J.  Marsh.  248.  So  in  Virginia.  Wroe  v.  Har- 
ris, 2  Wash.  126. 

16.  But,  where  the  applicant  owns  both  sides 
of  the  stream,  it  need  not  be  suggested  who 
owns  the  bed  of  the  stream.  JfeaU  v.  Cogar,  1 
A.  K.  Marsh.  589.     Wroe  v.  Harris,  2  Wash.  126. 

17.  A  petition  for  leave  to  build  a  mill,  where 
the  bed  of  the  stream  belongs  in  part  to  the  peti- 
tioner, will  be  suflicient  upon  showing  that  hct, 
although  the  petition  itself  does  not  state  it,  but, 
on  the  contraiy,  states  that  the  bed  of  the  stream 
belongs  to  the  commonwealth.    Mead  v.  Haynes, 

3  Rand.  33. 

18.  If  the  applicant  forii  mill-privilege  holds 
both  sides  of  the  stream,  and  from  the  M>utment 
to  the  head  of  the  stream,  the  height  of  the  dam 
may  be  omitted  in  the  inquest.  JVeols  v.  Cogar, 
1  A.  K.  Marsh.  589. 

19.  An  inquest  on  a  writ  of  ad  quod  dawmam, 
on  a  mill  seat,  is  fatally  defective,  if  it  omita  to 
state  whether  or  not  the  health  of  the  neighbors 
will  be  annoyed.  MouiUioy  v.  OUkan^  1  A.  K. 
Marsh.  535.    Major  v.  Ta^,  ib.  552. 

20.  And  if,  by  erecting  a  miU-dam,  the  health 
of  the  neighbors  is  annoyed  in  a  manner  not 
foreseen  by  the  jury  of  the  inquest  ad  quod  dam- 
num, the  commonwealth  may  sustain  an  indicts 
ment  for  the  nuisance.  Commonwealtk  v.  Clarke, 
ib.  323. 

21.  Where  the  owner  of  property  injured  by 
erecting  a  mill-dam  does  not  reside  in  the  «oanty, 


MILLS 


25 


and  has  no  known  agent  there,  he  need  not  be 
•mnmoned,  previous  to  an  order  authorizing  the 
miu  and  dam.  Cowan  T.  Glover.  3  A.  K.  Marsh. 
356. 

22.  An  assessment  of  damages,  on  a  writ  of  ad 
guod  damnum,  for  building  a  mill-dam,  will  not 
support  assumpsit  for  the  amount.  Cavo  y. 
Calmes,  ib.  36. 

23.  If  an  inquisition  on  a  mill-seat  respond  to 
each  requisite  of  the  law,  it  will  be  presumed 
that  the  sheriff  charged  the  jury  properly.  Jfeale 
▼.  Cogar,  1  ib.  589. 

24.  Where  the  applicant  for  leave  to  erect  a 
mill-dam  owns  both  sides  of  the  stream,  the 
land  for  the  abutment  need  not  be  circumscribed 
in  the  order.    Cowan  v.  Glover,  3  ib.  356. 

25.  Damages  may  be  given,  under  the  North 
Carolina  act  of  1809,  for  mjury  to  health  as  well 
as  to  land  by  overflowing  a  dam.  GilUt  v.  Jones, 
1  Dev.  &  Bat.  339. 

26.  Under  that  act,  a  petition  must  be  filed 
before  an  action  is  commenced  for  damages. 
Mumford  v.  Terry,  2  Law  Rep.  425. 

27.  One,  whose  land  is  injured  by  a  mill-dam, 
is  entitled  to  recover,  though  his  ancestor  con- 
aented  to  its  erection  by  parol.  Bridges  v.  Pttr- 
eell,  1  Dev.  Sl  Bat.  492. 

28.  The  owner  of  a  mill,  in  Virginia,  may  ap- 
ply to  a  county  court,  as  of  right,  to  appoint 
viewers  of  a  road,  proposed  to  be  established  to 
his  mill.    Maddox  v.  Ewell,  2  Virg  Cas.  59. 

29.  In  Virginia,  a  leave  granted  by  the  court 
to  erect  a  mill  is  no  bar  to  a  public  prosecution 
for  injuries,  other  than  those  actually  foreseen, 
and  estimated  by  the  inquest.  Commonwealth  v. 
Farris,  5  Rand.  691. 

30.  A  supersedeas  to  a  judgment  of  a  county 
court,  in  Virginia,  granting  leave  to  erect  a  mill, 
will  not  lie  in  behalf  of  a  person  who  may  be  in- 
terested, but  whose  name  does  not  appear  as  a 
party  in  the  record  of  the  county  court.  Wing- 
field  V.  Crenshaw,  3  H.  &  M.  245. 

31.  Such  person  should  make  himself  a  par- 
ty  to  the  contest,  before  the  final  decision  in 
the  county  court,  and  then  it  is  competent  for 
him  to  carry  the  case  to  a  superior  tribunal,  ib. 

32.  On  a  petition  for  Jeave  to  erect  a  mill,  the 
inquisition  of  the  jury  suggested  three  plans,  in 
each  of  which  the  damages  were  different,  and 
in  one  of  which  the  health  of  the  neighborhood 
would  be  injured.  The  court  granted  leave  to 
establish  the  mill,  generally,  without  confining 
the  applicant  to  either  plan.  Held,  that  the  or- 
der should  be  reversed  for  uncertainty.  Hunisr 
V.  Coalter,  4  Rand.  58. 

^.  The  Virginia  act  of  assembly  gives  no 
power  to  condemn  lands  for  a  *'  tail-race."  tft. 

34.  It  is  not  good  ground  for  quashing  an  in. 
qnisition,  issued  upon  a  writ  of  ad  mtod  £imnum, 
that  one  of  the  jurors  who  signed  tJie  inquisition 
did  so  because  the  sheriff  who  took  the  inqoi- 
sition  declared,  in  the  presence  of  himself  and 
another  juror,  that  the  defendant  had  consented 
to  the  erection  of  the  mill^am.  Harwell  v. 
BsnneU,  1  Rand.  282. 

35.  Under  the  Virginia  statute,  a  new  inquest 
must  be  held,  as  to  the  health  of  the  neighbors, 
&c.,  whenever  a  mill-dam  already  erected  is  to 
be  raised  higher.  Kounslar  v.  Ward,  Gilmer, 
127. 

35.  The  verdict  on  an  inquest  to  assess  dam- 
ages, dbc.,  on  raising  the  height  of  a  mill-dam, 
not  responding  to  all  the  inquiries  to  be  made  by 
the  jury,  will  be  quashed,  ib. 

37.  If  the  jury  find  that  a  certain  number  of 
acres  of  land  will  be  overflowed,  together  with 
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all  other  damages  to  the  value  of  a  specified 
sum,  it  is  special  enough,  and  will  not  bar  an 
action  for  any  damages  not  foreseen  apd  esti- 
mated by  them.  Coleman  v.  Moody,  4  H.  db  M.  1. 

38.  The  fact,  that  a  certain  height  for  the  mill- 
dam  is  mentioned  in  the  writ  of  ad  quod  damnum, 
when  no  particular  height  was  specified  in  the 
order  directing  the  writ,  is  no  ground  for  setting 
aside  the  proceedings  at  the  instance  of  the  op- 
posite party,  ib. 

39.  In  Virginia,  upon  an  application  for  leave 
to  build  a  mill,  it  should  appear  that  the  party, 
whose  property  is  sought  to  bo  condemned,  had 
10  days'  previous  notice  of  the  motion  for  the 
writ  ad  quod  damnum,  unless  such  party  appears 
and  contests  the  application  upon  the  merits. 
Bernard  v.  Brewer,  2  Wash.  76. 

40.  An  inquisition,  in  a  mill  case,  found  that 
lands  of  a  deceased  person  would  be  overflowed, 
and  a  summons  was  bsued  to  the  acting  exec  a- 
tor  and  trustee  of  such  deceased  person  to  ap- 
pear and  show  cause  why  a  mill  should  not  be 
erected,  and  such  trustee  appeared  and  contested 
the  motion  on  the  merits.  Held,  that  he  was 
precluded  from  afterwards  saying  that  he  was 
not  legally  summoned  as  the  tenant  and  propri 
etor  of  the  land.  Coleman  v.  Moody,  4  H.  & 
M.  1. 

41.  In  a  petition  for  a  mill,  in  Virginia,  the 
witnesses  were  divided  as  to  the  question, 
whether  the  mill  would  be  injurious  or  not.  The 
county  court  and  district  court  both  decided  that 
it  would  not  be  injurious,  and  the  court  of  ap« 
peals  affirmed  their  judgment.  Horns  y.  Richards^ 
2  Call,  507. 

42.  Upon  an  application  for  leave  to  build  a 
mill,  it  is  not  necessary  that  the  jury  of  inqui- 
sition appointed  should  say  any  thing  respecting 
the  injury  which  the  land  below  the  dam  may 
suffer.     Wroe  v.  Harris,  2  Wash.  126. 

43.  A  verbal  permission,  from  the  owner  of  a 
close  to  the  owner  of  a  mill-privilege,  to  erect 
part  of  his  dam  and  embankment  on  such  close, 
is  not  an  irrevocable  license  to  him  to  enter  and 
repair  it  when  necessary.  Cook  v.  Steams,  11 
Mass.  533. 

44.  By  the  sale  of  a  mill,  the  water  of  the 
race-way  passes   as  an  incident.      Welmore  y 
White,  2  Caines  Cas.  87. 

45.  A,  being  the  owner  of  a  mill-privilege,  bar- 
gained by  parol  to  sell  it  to  B  and  (*,  who  then 
went  on  by  permission  of  A,  and  built  a  mill 
thereon.  Soon  afterwards  a  creditor  of  B  and 
C,  in  a  suit  against  them,  at>tached  the  mill  as 
their  persona]  property  and  caused  the  same  to 
be  sold  on  execution,  D  being  the  purchaser, 
and  A  being  present  at  the  sale,  and  stating  that 
he  did  not  claim  it.  About  three  years  after  this, 
the  mill  in  the  meantime  baying  been  in  the  pos- 
session of  A  was  sold  by  him,  with  the  privilege, 
for  a  valuable  consideration,  to  E,  conveying  it 
by  deed  of  warranty,  £  having  no  notice  ofthe 
claim  of  B  and  C,  or  D,  the  purchaser  under 
them.  Held,  that,  under  these  circumstances,  the 
mill  never  was  a  part  of  the  fireehold,  but  was 
the  personal  property  first  of  B  and  C,  and  then 
of  D,  and  that  the  fatter  mi^ht  maintain  trover 
for  the  mill  against  £,  on  his  conversion  of  it 
Russell  V.  Richards,  1  Fairf  429. 

46.  Where  one,  being  the  owner  of  a  mill  and 
dam,  and  also  of  certain  land  above,  which  waf 
flowed  by  such  dam,  sold  the  mill,  with  all  iti 
privileges  and  appurtenances,  he  could  not  after 
ward  compel  the  grantee  of  the  mill  to  remuner 
ate  him  for  the  injury  caused  by  such  ilowinff 
and  in  such  case  the  grantee  of  the  mill  wouTtf 
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have  the  right  to  contiaae  the  dam  so  ai  to  raise 
the  same  head  of  water  as  the  grantor  had  been 
accustomed  to  raise  before  the  grant.  Hathom 
y.  Stintan,  ib.  224. 

47.  A  deyise  of  a  mill,  with  appurtenances, 
conveys  not  the  buildings  merely,  but  the  land 
nnder  and  adjoining,  which  is  necessary  to  the 
use,  and  is  actually  used  with  it.  Whitney  r. 
Olnetfy  3  Mason,  1280. 


MISDEMEANOR. 

1.  A  conspiracy  to  commit  a  misdemeanor  is 
not, merged  in  tne  misdemeanor,  the  result  of 
the  conspiracy  when  committed.  Where  the 
crime  perpetrated  is  of  a  higher  grade  of  offence 
than  a  misdemeanor,  the  misdemeanor  is  merged 
in  the  crime.    People  t.  Mather ^  4  Wend.  229. 

2.  Where  a  mere  misdemeanor  is  indicted  as  a 
felony,  a  conviction  as  for  a  felony  will  not  author- 
ise a  judgment  as  for  a  misdemeanor.  State  t. 
Wheeler,  3  Verm.  347. 

3.  If,  on  an  indictment  for  a  misdemeanor,  the 
•Tidence  shows  the  commission  of  a  felony,  the 
prisoner  should  be  acquitted  of  the  misdemeanor, 
m  order  to  being  indicted  for  the  felony.  Com- 
wumwealth  r.  Roby,  12  Pick.  496, 506.  Common- 
wealth  ▼.  Kings^ry,  5  Mass.  106.  See  Com- 
9umwealth  ▼.  Maeomber,  3  ib.  254,  258. 

4.  Whatever  constitutes  one  an  accessory,  in  a 
capital  offence,  renders  him  liable  as  principal  in 
m  misdemeanor.  State  t.  Wes^eld,  1  Bailey, 
132. 

5.  There  can  be  no  accessory  after  the  iact  in 
m  misdemeanor.  Comnumwetuth  v.  Macomher, 
3  Mass.  254.  CommonweiUth  v.  BarUno,  4  ib. 
439. 

6.  It  seems  that  the  statute  of  Alabama,  of 
1820,  providing  for  reserving  novel  and  difficult 
questions  in  criminal  cases,  was  not  intended 
to  include  misdemeanors.  Callahan  v.  State,  2 
Stew.  Sl  Port.  379. 

7.  If  the  jury,  in  a  case  of  misdemeanor,  in 
Virj^inia,  fail  to  assess  the  fine,  which  it  was 
their  province  to  do,  finding  only  that  the  defend- 
ant was  guilty,  judgment  will  not  be  arrested, 
but  one  of  imprisonment  rendered.  Common- 
y>ealth  r.Frye,  1  Virg.  Cas.  19. 

8.  In  indictments  for  misdemeanors,  in  the 
courts  of  the  United  States,  the  court,  and  not  the 
jury,  should  assess  the  fine.  U.  States  v.  Mun- 
dd,  6  Call,  245. 

9.  An  indictment  for  keeping  a  disorderly 
house,  charging  defendant  generally  with  «*  keep- 
ing a  disorderly  and  ill-governed  house,  and  pro- 
curing men  and  women  of  evil  fame,"  dec.,  was 
held  sufilcient.  CommanweaUh  v.  Stewart,  1  8. 
&,  R.  342. 

10.  Under  an  indictment  for  keeping  a  disor- 
derly house,  a  witness  for  the  prosecution  can- 
not be  asked  **  whether  the  house  was  a  general 
cause  of  complaint  by  the  neighbors,  as  dis- 
turbing them."  ib. 

11.  To  cast  a  dead  body  into  a  river,  without 
the  rites  of  Christian  sepulture,  is  indict^le,  as 
an  offence  against  common  decency.  Kanmoan^a 
case,  1  Greenl.  226. 

12.  The  exciting,  encouraging,  and  aiding, 
one  to  commit  a  misdemeanor,  is  itself  a  misde- 
meanor.    Commonwealth  v.  Harrington,  3  Pick. 

13.  It  is  a  misdemeanor  to  persuade  another  to 
steal  a  conveyance  of  land.  Pennsylvania  v. 
JlfGUf  ^'  Boggs,  Addis.  21. 


14.  It  is  jBLU  indictable  misdemeanor  to  deaden 
a  tree  standing  on  public  ground.  Common- 
wealth V.  Eckert,  2  Browne,  219. 

15.  The  exportation  of  goods  to  a  foreign 
country,  contrary  to  the  act  of  9th  January,  1809, 
c.  72,  9  1,  is  a  misdemeanor,  of  which  the  circuit 
court  has  original  cognizance,  and  the  prosecu- 
tion may  be  by  information.  U,  States  v  Mann, 
I  Gallis.  3. 

16.  It  is  an  indictable  offence  to  discharge  a 
gun  unnecessarily,  with  knowledge  that  the 
heidth  of  a  sick  person  near  will  be  seriously  iA- 
jured,  and  such  an  effect  is  produced.  Com- 
monweaUh  v.  Wing,  9  Pick.  1. 

17.  Cow-stealing,  in  South  Carolina,  is  a  mis- 
demeanor.    Barton  v.  Watkins,  2  Hill,  S.  C.  674. 

18.  The  county  courts  of  Tennessee  have 
jurisdiction  of  every  description  of  misdemeanor 
of  an  inferior  nature  to  felony.  State  v.  Fields, 
Mart.  &  Yerg.  137. 

19.  The  state  of  Tennessee,  by  the  interven- 
tion of  the  attorney-general,  is  entitled  to  an 
appeal,  in  the  nature  of  a  writ  of  error,  in  cases  of 
misdemeanor.  State  v.  Fields,  Mart.  &  Terg. 
137. 

20.  The  superior  court  of  law,  in  Virginia,  has 
no  power  to  change  the  venue  in  any  case  of 
misdemeanor.  Commonwealth  v.  Rolls,  2  Virg. 
Cas.  68.  See  Commonwealth  v.  Bedinger,  1 
Virg.  Cas.  125.  Nor  in  anycase  of  treason  or 
felony.  Commonwealth  v.  IVUdy,  2  Virg.  Cas. 
69. 

21.  In  all  indictments  for  misdemeanor,  great 
or  small,  the  defendant  is  entitled  to  a  contin- 
uance for  one  term  after  the  indictment  is  found. 
State  V.  Frazer,  2  Bay.  96. 

See  Ihdicthkvt. 


MONET. 

1.  A  note,  payable  **  in  cash  or  in  cash  notes,* 
is  not  a  note  for  the  direct  payment  of  money, 
within  the  Kentucky  statute.  Louden  y.  Kenney, 
1  Bibb,  330. 

2.  In  a  suit  on  a  contract  for  commonwealth's 
bank  notes,  if  the  judgment  be  for  any  sum  less 
than  the  full  amount  and  interest,  it  will  not  be 
reversed  on  the  ground  that  the  degree  of  depre- 
ciation was  not  correct,  unless  evidence  is  intro- 
dnced  of  the  actual  rate  of  depreciation.  ^etU  v. 
Durrett,  7  J.  J.  Marsh.  101. 

3.  On  a  promise  to  pay  in  paper  currency,  a 
demand  is  not  necessary.  Bain  v.  Wilson,  1  J.  J. 
Marsh.  202. 

4.  A  tender  of  continental  money,  made  before 
October  5,  1779,  is  bad,  unless  proved  to  be  of 
some  emission  prior  to  September  20, 1776.  Shot- 
well  V.  Dennman,  Coxe,  174. 

5.  In  Maryland,  tobacco  was  formerly  consid- 
ered as  money,  in  judicial  proceedings,  and,  in 
actions  of  debt,  tobaieco  and  money  counts  were 
joined.     Crain  v.  Yates,  2  Har.  A  Gill,  332. 

6.  An  action  of  debt  will  not  lie  for  the  value 
in  money  of  tobacco,  recovered  by  a  judgment 
rendered  for  tdbacco  damages.  Skirvan  v.  fFiUis, 
4  Har.  A  M'Hen.  483. 

7.  A  judgment  entered  for  sterling  money,  in 
Maxrland,  in  1786,  was  held  valid.  Purttanee 
v.  ^eave,  4  Har.  A  M'Hen.  199. 

8.  Paper  medium  is  not  money.  Lange  y. 
Kohne,  1  M'Cord,  115. 

9.  A  bank  bill  comes  within  the  description 
of  **a  promissory  note  for  the  payment  of 
money,*'  in  the  act  of  Soutii  Carolina  of  1736  -7 
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in  relation  to  larceny.      StaU  t.  WiUany  Const. 
Rep.  495. 

10.  Treaauiy  notes  are  neither  monej  nor 
cash ;  and  evidence  of  one  will  not  support  an 
allegation  regarding  the  other.  Foquet  v.  Hood' 
Uy,  3  Conn.  534. 

11.  The  depreciation  law  of  South  Carolina 
did  not  extend  to  contracts  made  out  of  the 
state.     Fowl  ▼.  Todd^  1  Bay,  176. 

12.  The  act  of  South  Carolina,  of  1785,  direct- 
ing  the  paper  medium  loan,  gives  a  form  for  the 
mortgages,  and  declares  that  they  shall  be  con- 
sidered as  recorded.  House  y.  BraUsford,  1  N. 
A  M.  31. 

13.  A  conveyance  of  land  was  made  in  1779, 
in  fee  simple,  upon  an  annual  rent,  payable  in 
**  current  money."  It  was  held,  that  this  rent 
was  subject  to  the  Virginia  scale  of  depreciation, 
under  the  2d  section  of  the  Virginia  act  of  1781. 
Watson  V.  Mezandery  1  Wash.  340. 

14.  Held,  also,  that  it  came  within  the  5th 
section  of  that  act,  so  as  to  warrant  the  court  in 
adjusting  it  upon  equitable  principles,  ib. 

15.  And,  in  such  case,  the  proper  method  of 
bringing  before  the  court  the  equity  claimed  un- 
der such  5th  section  is  by  a  special  verdict, 
finding  the  facts ;  or  for  the  court  to  receive  evi- 
dence  of  the  equitable  circumstances,  and  so  in- 
struct the  jury ;  or  to  hear  the  evidence  at  the 
trial,  and  correct  the  verdict,  according  to  the 
extent  of  the  equity  proved  :  but  it  is  improper 
for  the  court,  after  the  verdict,  to  examine  testi- 
mony, and  so  to  vary  the  verdict,  ib. 

16.  In  an  action  on  a  bond,  dated  Ist  of  Feb- 
ruary, 1780,  payable  on  or  before  the  17th  of 
December,  1781,  *<  with  interest  from  the  16th 
of  February,"  it  was  held,  that  the  latter  words, 
with  other  circumstances,  will  fix  the  period  at 
which  the  scale  of  depreciation  ought  to  be  ap- 
plied,  to  February,  1779.  Pleasants  v.  Bibh^  1 
Wash.  8. 

17.  Under  the  Virginia  act  for  scaling  paper 
money,  any  circumstances,  which  show  that  the 
contract  sued  on  was  made  with  reference  to  a 
difierent  scale  from  that  provided  by  the  statute, 
may  be  admitted  in  evidence.  Bogle  v.  Voioles, 
1  Call,  244. 

18.  In  cases  of  bonds,  however,  the  circum- 
stances must  be  very  strong  to  induce  a  depart- 
ure from  the  legal  scale ;  and,  in  an  action  upon  a 
bond,  if  there  are  no  circumstances  on  the  bond 
itself  to  show  the  fact,  evidence  will  not  be  ad- 
mitted to  show  that  it  was  given  for  a  previous 
debt,  which  was  contracted  with  reference  to  a 
different  scale,  ib. 

19.  In  an  action  on  a  guard ian*s  bond,  in  Vir- 
ginia, against  the  surety,  the  penalty  was  re- 
duced by  the  scale  of  depreciation.  CaU  v.  Ruffiny 
1  Call,  333. 

20.  In  Virginia,  in  an  action  on  a  bill  of  ex- 
change for  sterling  money,  expressed  to  be  drawn 
for  current  money  received,  if  the  declaration  do 
not  state  the  sum  of  current  money,  the  plaintiff 
can  recover  only  current  money.  Proudfit  v. 
Murrav^  1  Call,  394. 

21.  The  Pennsylvania  act  of  1777,  making 
certain  bills  of  credit  a  legal  tender,  embraces 
continental  as  well  as  state  hills,  in  that  part  of 
it  which  makes  a  tender  and  refusal  a  forfeiture 
of  the  debt.  Nor  was  this  act,  so  far  as  it  re- 
lates to  continental  bills,  repealed  by  the  3d 
section  of  the  act  of  May,  1778,  either  expressly 
or  by  implication.  Warder  v.  AreU^  2  Wash. 
282. 

22.  The  Virginia  act  of  1781,  establishing  a 
scale  of  depreciation,  does  not  extend  to  con- 


tracts made  antecedent  to  the  1st  of  January 
1777.     Walden  v.  Payne^  2  Wash.  1. 

23.  In  debt  upon  a  bond,  the  penalty  of  which 
was  for  current  money,  with  condition  to  pay  so 
much  in  sterling  money,  it  was  held,  that  the 
judgment  should  be  for  the  current  money  men* 
tioned  in  the  penal  part  of  the  bond,  to  be  dis. 
charged  by  the  sterling  money  in  the  condition, 
and  Uiat  the  rate  of  exchange  should  be  settled 
by  the  court.     Terrell  v.  Ladd^  2  Wash.  150. 

24.  In  debt  upon  a  bond,  conditioned  for  the 
payment  of  so  much  money,  Pennsylvania  curren- 
cy, the  declaration  stated  the  value  in  Virginia 
currency.  The  defendant  having  confessed  judg- 
ment, it  was  entered  for  the  penalty,  to  be  paid 
in  Virginia  money.  Held,  that  this  was  correct| 
as  the  confession  fixed  the  value  of  the  money, 
without  the  interference  of  the  jury,  and  fur- 
nished a  standard  for  the  clerk  in  ascertaining 
the  value  of  the  sum  mentioned  in  the  condition. 
Strode  v.  Head,  2  Wash.  149. 

25.  On  judgments  for  sterling  money,  it  is 
necessary  for  the  court  to  fix  the  rate  of  ex- 
change.    Taylor  v.  M^Clean^  3  Call,  557. 

26.  A  bond  for  the  payment  of  tobacco,  under 
a  pecuniary  penalty,  executed  in  the  time  of  de- 
preciated paper  money,  in  Virginia,  is  to  be  re- 
duced by  the  scale.  Overstreet  v.  Marshall^  1  H. 
&  M.  382. 

27.  Exchange  on  foreign  money  should  be 
calculated  according  to  the  rate  at  the  time  of 
trial.     Lee  v.  Wilcox,  5  S.  &  R.  48. 

28.  ^<  Current  lawful  money,"  by  the  Pennsyl- 
vania act  of  assembly,  means  such  money  as  is 
current  at  the  time  of  entering  into  the  contract 
Lee  V.  Biddis,  1  Dall.  175. 

29.  A  bond,  payable  in  '*  lawful  current 
money  of  Pennsvlvania,"  was  held  to  relate  to 
the  money  issued  by  Congress.  Wharton  v.  Mor- 
ris, 1  Dall.  124. 

30.  A  promissory  note  *'to  pav  $1000,  which 
may  be  discharged  in  notes  of  the  bank  of  the 
commonwealth,"  is  a  contract  to  pay  $1000  in 
such  paper ;  and  it  is  error  to  render  judgment . 
in  such  case,  for 'that  sum  in  money,  or  for  in 
terest.    Mitchell  v.  Waring,  4  J.  J.  Marsh.  233. 

.  31.  Where,  in  a  declaration  against  a  consta- 
ble's surety,  plaintiff  avers  that  the  constable 
collected  ^1,  which  he  failed  to  pay  over,  and 
offers  in  evidence  the  constable's  receipt  for 
notes  to  collect,  for  which  the  commonwealth's 
paper  was  to  be  received,  the  evidence  does  not 
support  the  allegation.  While  v.  Comfnontoealth, 
3  Dana,  461. 

32.  Proof  that  notes  of  the  commonwealth's 
bank  were  collected  by  a  constable  will  not  jus- 
tify a  verdict  for  their  nominal  amount  and  in- 
terest, where  there  is  no  proof  of  their  value,  ib. 

33.  In  an  indictment,  the  term  <*  money  "  will 
not  include  bank  notes.  Pryor  v.  Commonwealth^ 
2  Dana,  298. 

34.  If  an  attorney  collect  paper  money  in  lieu 
of  specie,  without  authority,  he  is  responsible  as 
for  failing  to  collect  it.      WielUffe  v.  Dams,  2  J 
J.  Marsh.  69. 

See  Bark  Notes. 


MORTGAGE. 

I.  Of  the  Form,  Jfature,  and  Effect,  of  a  Mort- 
gage in  general. 
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I.  Of  the  Form,  Jfature,  and  Effect,  of  a  Mortgage 

in  general. 

1.  A  mortgage  in  fee  if  an  estate  upon  con- 
dition  defeasible  by  the  performance  of  the  con- 
dition according  to  its  legal  effect.  Erskine  y. 
Townsend,  2  Mass.  495. 

2.  A  mortgage  is  a  pledge  of  real  estate  as  se- 
oarity  for  payment  of  a  debt.  It  is  the  accident 
of  the  debt,  and  defeasible  upon  its  payment  at 
any  time  before  foreclosure.  Briggs  v.  Fish,  2 
Chip.  100. 

3.  It  seems  that  courts  of  law  will  take  notice 
of  the  rule  in  equity^  that  the  debt  is  the  princi- 
pal, and  the  mortgage  the  incident.  Jackson  t. 
WiUard,  4  Johns.  41. 

4.  A  mortgage  is  not  only  a  lien  for  a  debt, 
but  a  transfer  of  the  property  itself,  as  a  security 
for  the  debt  Conard  v.  Atlantic  Ins,  Co,  1  Pet. 
386. 

5.  A  mortgage  is  a  lien  upon  the  land,  against 
a  purchaser  of  it  under  execution.  Fdfeiger  y. 
Craighead,  4  Dall.  151. 

6.  A  mortgage  in  fee  conyeys  an  estate  at  law, 
upon  which  a  real  action  may  be  muntained. 
Dexter  y.  Harris,  2  Mason,  531. 

7.  In  order  to  create  a  mortgage  by  an  abso- 
lute deed  and  a  deed  of  defeasance,  it  is  not 
necessary  that  the  dates  of  the  two  instruments 
should  be  the  same  ;  it  is  sufficient  if  both  be  de- 
liyered  at  the  same  time.  Harrison  y.  PhilUps 
Acadomy,  12  Mass.  456.  Jfewhall  y.  Burt,  7  Pick. 
157. 

8.  To  constitute  notice  of  such  bond,  a  pur- 
chaser must  haye  reason  to  belieye  that  the  con- 
yeyance  and  bond  were  executed  and  deliyered 
so  as  to  form  one  transaction.  Jfewhall  y.  Burt, 
7  Pick.  157. 

9.  A  conyeyance  of  land,  accompanied  by 
another  instrument  showing  the  conyeyance  to 
haye  been  intended  as  a  security  in  the  nature 
of  a  mortgage,  though  absolute  in  its  terms,  will 
be  considered  as  a  mortgage  ;  and,  not  being  re- 
gistered, will  be  adjudg^  yoid  as  against  a  subse- 
quent purchaser  without  notice.  Broton  y.  Dean, 
3  Wend.  208. 

10.  Where  land  is  conyeyed  absolutely,  and 
the  grantee,  by  a  separate  instrument,  coyenants 
to  reconyey  to  the  grantor,  on  his  paying  a  cer- 
tain sum  of  money,  the  transaction  amounts  only 
to  a  mortgage.  Peterson  y.  Clark,  15  Johns.  205. 
Dimond  y.  Enoch,  Addis.  357.  Semble,  Blaney 
y.  Bearce,  2  Greenl.  132.  Kerr  y.  Gilmore,  6 
Watts,  405.  And  this,  though  the  parties  had  no 
intention  of  making  a  mortgage.  Colwell  y. 
Woods,  3  Watts,  188. 

11.  An  unconditional  conyeyance  of  land  from 
A  to  B,  with  an  obligation  back  to  reconyey,  on 
the  payment  of  certain  notes  as  they  fell  due, 
must  be  of  eyen  date,  and  parts  of  one  transac- 
tion, to  constitute  a  mortgage.  Bewnock  y.  Whip' 
pU,  3  Fairf.  346. 

12.  A  deed  conyeying  lauds  in  fee,  with  a  con- 
dition annexed  that,  if  «*  the  grantor  do  and  shall 


pay  certain  legacies  charged  upon  other  lands 
sold  and  conyeyed  by  the  grantor  to  the  grantee, 
then  the  deed  to  be  yoid,*'  is  a  mortgage.  StetO' 
art  y.  Hutchins,  13  Wend.  485. 

13.  Where  A  was  owing  B,  and  executed  to 
him  a  bill  of  sale,  absolute  on  its  face,  of  his 
household  goods,  and  at  the  same  time  receiyed 
back  the  goods,  giying  his  receipt  therefor  to  B, 
promising  to  return  Uiem  to  him  after  one  year, 
on  demand,  and  a  contemporaneous  agreement 
was  made  that  the  bill  of  saJe  should  be  yoid  and 
the  title  of  the  goods  should  reyest  in  A,  if  he 
paid  his  debt  wiuiin  a  year,  — held,  that  this  was 
a  mortgage  to  secure  payment  in  one  year,  and, 
on  default  of  such  payment,  B's  title  became  ab- 
solute. Gifford  y.  Ford,  5  Verm.  532.  8.  C. 
For  distinction  between  pledge  and  mortgage. 

14.  The  payee  of  a  note  took  from  the  maker 
a  deed  of  land,  subject  to  certain  mortgages,  and 
deliyered  up  the  note  to  the  maker,  and  at  the 
same  time  executed  an  instrument  to  him,  agree- 
ing, in  case  the  land  should  sell  for  more  than 
enough  to  pay  the  amount  of  the  note,  satisfy 
the  mortgages,  and  discharge  all  necessary  ex- 
penses, to  pay  oyer  the  surplus  to  him.  Held, 
that  the  deed  and  agreement  constituted  a  mort^ 

Kge,  and,  the  land  haying  been  sold,  and  not 
ying  brought  enough  to  satisfy  the  mortgages, 
that  the  nMer  was  entitled  to  recoyer  the 
amount  of  his  note.  Palmer  y.  Guernsey,  7 
Wend.  248. 

15.  Held,  also,  that  pvol  eyidence  was  inad- 
missible to  show  that  the  interest  of  the  parties 
was,  that  the  conyeyance  should  be  an  absolute 
sale.  ib. 

16.  To  decide  whether  an  instrument  is  a 
mortgage  or  a  defeasible  sale,  the  circumstances 
attending  may  be  giyen  in  eyidence,  if  the  intent 
is  not  clear.     Wh^land  r.  Swartx,  1  Teates,  579. 

17.  An  absolute  assignment  of  a  lease,  accom- 
panied  with  a  bond  executed  at  the  same  time, 
reciting  the  assignment,  and  stating  it  to  haye 
been  made  to  secure  the  payment  of  a  sum  of 
money  to  the  assignee,  and  an  agreement  to  re- 
assign on  payment  of  such  money,  is  a  mort- 
gage.   Jackson  y.  Green,  4  Johns.  18(6. 

18.  A  conyeyance  seemingly  absolute,  but  in. 
tended  as  a  security  for  a  debt,  is  always  con- 
sidered, in  a  court  of  equity,  as  a  mortgage.  Per 
Wilde,  J.    Parks  y.  HaU,  2  Pick.  211. 

19.  An  absolute  deed  of  land,  and  a  bond 
made  at  the  same  time  to  reconyey,  upon  the 
payment  of  a  sum  of  money,  though  unaccom- 
panied by  any  collateral  personal  security  for 
such  payment,  constitute  a  mortgage.  Rice  y. 
Rice,  4  Pick.  349.  But  see  KMy  y.  Beers,  12 
Mass.  387.  Flint  y.  Sheldon,  13  Mass.  443,  448. 
BodweO  y.  Webster,  13  Pick.  411,  415.  Flagg  y 
Mann,  14  Pick.  467. 

20.  A  bond  to  reconyey  lands,  with  a  penalty, 
is  a  mortgage,  but  it  may  be  discharged  and  sat- 
isfied as  any  of  her  bond,  and  proof  of  such  dis- 
charge, &c.,  may  be  by  parol.  Reynolds  y.  Scott, 
Brayt.  75. 

21.  Where  a  conyeyance  is  shown,  dehors,  to 
haye  been  made  as  security  for  a  debt^  it  is  a 
mortgage,  though  absolute  in  form.  CaUin  y. 
Chittenden,  Brayt.  163. 

22.  A  conyeyance  of  property,  absolute  m 
terms,  if  intended  by  the  parties  to  be  a  security 
for  debt,  is  a  mortgage ;  and  such  intention  may 
be  manifested,  either  by  a  written  defeasance, 
executed  simultaneously  with  the  deed,  or  by 
the  acts  or  parol  declarations  of  the  partiies.  Ljne 
y.  Shears,  1  Wend.  433. 

23.  Parol  evidence  is  admissible  to  show  that « 
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deedt  abralate  in  its  terms,  wis  intended  as  a 
morigtige ;  and  such  eridence  may  be  received, 
not  only  as  between  the  parties  to  the  instru- 
ment, but  where  third  persons  are  concerned,  if 
no  trust  or  confidence  has  been  reposed  upon  the 
Btren^  of  the  absolute  deed,  and  such  third 
persons  have  not  been  misled  by  the  form  of  the 
transaction.     Walton  y.  Cronly^  14  Wend.  63. 

24.  But  a  declaration  of  trust,  executed  after 
the  commencement  of  a  suit  against  an  assignee, 
that  the  assignment  was  a  mere  security  for  the 
payment  of  money,  is  not  proper  evidence,  ib. 

25.  A  deed,  in  its  form  a  conveyance,  may  be 
shown  to  be  a  mortgage  by  external  evidence ; 
but  a  formal  mortgage  eannot  be  shown  to  be  a 
conditional  deed.  Kvnkle  v.  Wolferahtrger.  6 
Watts,  126. 

26.  Evidence  is  admissible  to  show  the  use  for 
which  a  mortgage  was  intended  at  the  time  of 
executing  it.  PeUraon  v.  Willing^  3  Dall.  506. 
The  mortgagor  is  a  competent  witness  for  such 
piupose.  tb, 

27.  LfSud  was  conveyed,  by  deed  of  indenture, 
in  trust  that  the  grantee  should  and  might,  at 
the  expiration  of  thirteen  months,  or  at  any  time 
thereaflerwards,  sell  the  land,  and  apply  the 
proceeds  to  the  extinguishment  of  a  debt  due 
from  the  grantor  to  the  grantee,  and  pay  over 
the  surplus  to  the  grantor ;  if  the  debt  was  paid 
within  that  time,  the  indenture  was  to  be  void. 
It  was  held,  that  such  conveyance  constituted  a 
mortgage  until  the  power  was  executed.  Eaton 
V.  Whiting,  3  Pick.  484. 

28.  A  stipulation  in  the  deed  itself,  or  in  any 
separate  deed  executed  at  the  same  time,  and 
constituting  with  it  one  transaction,  that  the  .es- 
tate shall  be  reconveyed  upon  the  payment  of 
mone^,  or  the  performance  of  other  conditions, 
constitutes  a  defeasance ;  and  such  conveyance 
w^l  be  considered  and  treated,  in  all  respects,  as 
a  mortgage.  Ertkine  v.  Townsend,  2  Mass.  493. 
Taylor  v.  Weld,  5  Mass.  109.  Carey  v.  Rawson, 
8  Mass.  159.  Harrison  v.  Phillips  Academy,  12 
Mas«.  456.  ScoU  v.  M'Farland,  13  Mass.  309. 
Stocking  V.  FairchUd,  5  Pick.  181.  Eaton  v. 
Whiting,  3  Pick.  484. 

29.  A  writing  not  under  seal  cannot,  at  law, 
operate  as  a  defeasance  of  a  deed  of  conveyance 
of  land.  Kelleran  v.  Brovm,  4  Mass.  443.  Flint 
V.  Sheldon,  13  Mass.  443.  CtUler  v.  Dickinson, 
8  Pick.  386.  Flagg  y.  Maim,  14  Pick.  467.  Scit- 
vats  Y.  Hanover,  16  Pick.  222.  See,  contra,  Har^ 
risen  v.  Phillips  Academy,  12  Mass.  456.  Runlst 
V.  Otis,  2  N.  Hamp  167.  It  is  otherwise  in 
equity.  Kelleran  v.  Brown,  4  Mass.  443.  Cut' 
Ur  V.  Dickinson,  8  Pick.  386.  Flagg  v.  Mann, 
14  Pick.  467. 

30.  An  agreement  was  made,  under  seal,  that 
a  deed  to  be  executed  should  be  deposited  with 
a  third  person  until  a  sum  of  money,  advanced 
by  the  grantee  to  the  grantor,  should  be  repaid, 
or  to  a  day  specified f  and,  in  default  of  such  re- 
payment at  the  day,  it  should  be  delivered  to  the 
grantee,  who  mij^ht  thereupon  enter.  Held, 
that  the  transaction  constituted  a  mortgage. 
Carey  v.  Rawson,  8  Mass.  159. 

31.  Where  the  condition  of  a  mortgage  deed 
expressed  no  time  for  the  payment  of  the  money 
to  be  secured,  there  being  a  blank  space  left 
where  the  time  should  have  been  inserted,  and 
It  appea-^d  that  a  note  had  not  been  given,  nor 
the  whole  sum  loaned  according  to  the  contract 
Detween  the  parties,  —  it  was  held,  that  the  deed 
must  be  considered  as  having  never  been  exe- 
cuted and  delivered  for  the  purpose  of  having 
effect  according  to  its  tenor.     Parker  v.  Parker^ 


17  Mass.  370.    See  Johns  v.  Church,  12  Pick. 
557. 

32.  If  a  mortgage  be  given  to  secure  the  pay« 
ment  of  a  note  payable  by  instalments,  and  any 
of  the  instalments  be  not  paid  as  they  become 
due,  it  will  be  a  breach  of  the  condition  of  the 
mortgage,  and  the  mortgagee  may  thereupon 
have  his  action  to  recover  possession  of  the  land 
mortgaged.     Estahrook  v.  Moulton,  9  Mass.  258. 

33.  A  deed  made  for  lands,  to  be  absolute  on 
the  payment  of  certain  notes,  but,  in  default  of 
payment,  to  be  void,  is  to  be  considered  a  mort- 
gage.    Carr  v.  Holbrook,  1  Mis.  240. 

34.  The  defeasance  of  an  actual  deed,  executed 
by  an  agent  for  his  principal,  without  a  power 
of  attorney,  will  not  convert  such  deed  into  a 
mortgage.     Gratz  v.  Philips,  1  Pennsyl.  333. 

35.  A  deed,  accompanied  by  an  agreement, 
may  be  construed  as  a  mortgage,  and  a  restric- 
tion of  the  right  of  redemption  to  the  mortgagee, 
personally,  is  void.  Johnston  v.  Gray,  16  S.  A 
R.  361. 

36.  A  tender  under  such  mortgage  is  good, 
though  it  be  not  stated  whether  it  is  made  by  the 
mortgagee,  or  his  purchaser  or  agent,  ib, 

37.  A  deed,  accompanied  by  an  agreement 
that  the  grantee  will  deliver  up  the  property  in 
three  years,  on  certain  payments,  Slc.,  is  a  mort 
gage.    Stoever  v.  Stoever,  9  S.  &  R.  434. 

38.  At  the  time  of  the  conveyance  of  a  parcel 
of  land,  the  grantee  gave  the  grantor  an  instru- 
ment in  writing,  and  under  seal,  providing  for 
the  reconveyance  of  the  land,  or  the  payment  of 
a  sum  of  money,  at  the  option  of  the  obligor. 
Held,  that  the  obligation  was  not  such  an  instru- 
ment of  defeasance  as,  taken  in  conjunction  with 
the  deed,  would  constitute  a  mortgage.  Fuller 
V.  PraU,  1  Fairf  197. 

39.  An  absolute  deed  of  a  lot  worth  ^800,  in 
consideration  of  $200,  accompanied  by  a  deed  of 
defeasance,  conditioned  that,  if  $200  should  be 
paid  within  three  months,  then  the  absolute  deed 
should  be  void,  was  held  to  be  a  mortgage, 
though  there  was  no  covenant  for  the  p^ment 
of  money  lent  and  interest.  Wharf  y,  Howell, 
5  Binn.  499. 

40.  If  the  question  of  mortgage  or  not  depends 
upon  written  instruments,  the  court  decides  it ; 
if  on  written  and  parol,  the  jury.  ib. 

41 .  V.  conveyed  to  O.  certain  lands,  and  at 
the  same  time  took  from  O.  a  written  promise, 
not  under  seal,  to  reconvey  the  same  land  to  V. 
upon  the  payment  of  certain  moneys  by  a  certain 
day.  Hereupon  it  was  held,  that  the  written- 
promise  did  not  constitute  a  mortgage ;  that 
the  time  of  payment  was  material,  and  to  be  re- 
garded as  of  the  essence  of  the  contract,  even  in 
equity ;  and  that,  after  the  day  had  elapsed  with- 
out payment,  V.  had  not  an  attachable  interest 
in  the  premises,  under  any  law  of  this  state. 
IVench  v.  Sturdivant,  8  Greenl.  246. 

42.  The  grantee,  immediately  after  the  exeou. 
tion  and  delivery  of  a  deed  to  her,  gave  back  to 
the  grantor  a  writing,  binding  herself,  if  the 
grantor  should,  within  three  years,  bring  her  a 
certain  sum,  (the  consideration  of  the  deed,)  with 
interest,  to  deliver  up  to  the  g^rantor  such  deed ; 
but  if  the  grantor  should  fail  to  bring  the  money 
by  the  time  limited,  he  was  to  forfeit  all  claim 
to  such  deed.  It  was  held,  that  this  was  not  a 
mortgage,  as  there  was  no  debt  to  be  secured, 
but  a  mere  contract  to  reconvey  upon  certain 
terms.    Hillhouse  v.  Dunning,  7  Conn.  143. 

43.  A  mortgaged  to  B  certain  land,  to  which 
he  had  no  title,  with  covenants  of  seisin  and 
warranty.    A  few  days  after,  C  conveyed  th« 
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nme  land  to  A,  by  an  absolate  deed.  After- 
nrards,  with  an  intent  to  defraud  creditors,  A  gave 
to  B  an  abaoluta  deed  of  the  land.  After  the 
execution  of  this  laat-mentioned  deed,  D,  a  credit- 
or of  A,  levied  his  execution  on  the  land,  and  had 
it  aei  off  to  him.  In  an  action  of  disseiiin  brought 
by  D  against  B,  it  was  held,  that  the  covenants 
-n  the  deed  from  C  to  A  enured  to  the  benefit 
of  B,  and  that  he  was  vested  with  a  valid  title  as 
mortgagee.     Hoyt  v.  Dimoiiy  5  Day,  479. 

44.  Held,  also,  that  the  absolute  deed  from  A 
jO  B  could  not  affect  his  claim  to  the  premises 
as  mortgagee,  and  that  D  was  estopped  from  im- 
peaching the  validity  of  the  mortgage  deed  by 
setting  up  the  subsequent  title  derived  by  the 
absolute  deed  from  C  to  A.  ib, 

45.  A  conveyed  certain  land  absolutely  to 
sundry  creditors,  to  secure  their  debts.  It  was 
agreed  between  A,  and  B,  one  of  the  creditors,  at 
the  time,  in  the  absence  of  the  others,  that  the 
grantees  should  execute  a  defeasance,  by  which 
Uie  land  should  be  reconveyed,  on  payment  of 
their  debts,  in  a  specified  time.  This  defeasance 
was  made  and  executed  by  B  the  next  day,  and 
afterwards  by  all  the  grantees,  but  was  not  de- 
livered to  the  grantor  until  about  three  months 
afterwards.  -  A  few  days  after  the  delivery  of 
this  defeasance  to  the  grantor,  C,  another  cred- 
itor of  A,  attached  the  land,  and  obtained  judg- 
ment and  execution.  It  was  held,  that  the  gran- 
tees of  A  had  a  valid  title,  as  mortgagees,  which 
was  good  against  the  levy  of  C.  Jfeu)bury  v. 
Bulkley^  5  Day,  384. 

46.  A  writing  of  defeasance,  never  delivered 
to  the  grantor  in  a  deed,  but  deposited  with  a 
third  person,  to  be  delivered  on  a  condition 
which  the  grantor  never  performed,  does  not 
render  the  deed  a  mortgage.  Bickfordv.  DanieUy 
2  N.  Hamp.  71. 

47.  Under  the  New  Hampshire  statute  of 
Feb.  16,  1791,  where  P.,  having  a  farm  to  sell, 
contracted  with  T.  to  sell  it  for  him,  T.  to  have  for 
his  farm  all  he  could  obtain  above  ^2000,  —  and, 
to  give  effect  to  this  agreement,  P.  conveyed  the 
land  to  T.,  and  T.  reconveyed  the  same  to  P.,  on 
condition  that  the  reconveyance  should  be  void 
upon  the  repayment  of  $2000 ;  it  was  held,  that 
the  reconveyance  was  not  a  mortgage.  Porter 
V.  IfeUon^  4  ib.  130. 

48.  A  parol  amement,  at  the  time  of  the 
execution  and  delivery  of  a  deed  of  bargain  and 
sale  of  lands,  that  the  grantee  should  afterward 
give  to  the  grantor  a  bond  to  reconvey  to  the 
grantor  upon  the  payment  by  him  of  a  certain 
sum  of  money,  and  a  bond  afterwards  given  in 
pursuance  of  such  agreement,  does  not  make  the 
conveyance  a  mortgage.  iMnd  v.  Lund^  1  ib. 
39. 

49.  Parol  mortgages  cannot  be  made  in  Penn- 
sylvania.    Bowers  v.  Oyster ,  3  Pennsyl.  239. 

50.  A  certificate  of  acknowledgment  of  a 
mortgage,  in  the  following  words,  was  held  good. 
**  State  of  New  York,  county  of  Onondaga,  Ly- 
Sander,  February  4th,  1820.  Personally  came 
before  me,  A.  B.,  G.  D.,  to  me  known,  and  ac- 
knowledged  that  he  executed  the  within  mort- 

fage  for  the  uses  and  purposes  within  mentioned : 
nding  no  erasures,  &c.,  I  allow  it  to  be  re- 
corded. Signed,  A.  B.,  Conmi'r."  DuwUy. 
Covenhoveny  4  Wend.  561. 

51.  Where  lands  were  mortgaged,  as  security 
for  the  maintenance  and  support  of  the  mort- 
gagees, there  being  no  stipulation  as  to  the  place 
where  they  should  receive  the  support,  —  it  was 
held,  that  they  had  a  right  to  be  supported 
wherever  they  should  choose  to  live,  so  that  they 


did  not  create  any  needless  expense  to  the  mori* 
gagor,  or  those  claiming  under  him.  Wilder  v. 
WkiUemore,  15  Mass.  262. 

52.  If  a  mortgage  be  given  to  secure  the  pay- 
ment of  a  note  payable  by  instalments,  the  failure 
to  pay  any  instalment  wnen  it  becomes  due  will 
be  a  breach  of  the  condition  of  the  mortgage,  and 
the  mortgagee  may  have  an  action  to  recover 
possession  of  the  lands  mortgaged.  Estahrook  v. 
MouUon^  9  ib.  258. 

53.  If  a  mortgage  be  given  to  indemnify  a 
surety  from  his  liability,  and  the  mortgagor  do 
not  pay  the  money  at  the  time  stipulated,  so  that 
the  mortgagee  is  exposed  to  a  suit,  it  is  a  breach 
of  the  condition  of  the  mortgage.  Shaw  v.  Loud, 
12  ib.  447. 

54.  Where  the  condition  of  a  mortgage  was, 
that  the  mortgagor  should  maintain  and  support 
the  mortgagee  during  life,  there  being  no  covenant 
that  the  mortgagor  should  remain  in  possession 
until  condition  broken,  —  it  was  held,  that  the 
mortgagee  was  entitled  to  immediate  possession 
of  the  premises.     Colman  v.  Packard,  16  ib.  39. 

55.  in  ejectment  by  a  mortgagee  or  his  as- 
signee, or  a  purchaser  under  a  mortgage,  ex- 
pressly conditioned  for  the  payment  of  money, 
evidence  is  not  admissible  to  show  that  the  mort> 
gage  was  given  to  indemnify  the  mortgagee  as 
special  bail  tor  the  mortgagor,  and  that  no  dam- 
age had  followed  his  ^ing  bail ;  nor  are  the 
admissions  of  the  mortgagee,  that  the  mortgage  * 
was  not  a  lien,  admissible,  unless  they  appear  to 
have  misled  a  subsequent  mortgagee.  Jackson 
V.  Jackson,  5  Cow.  173. 

56.  A  corporation  has  power  to  mortgage  its 
real  estate,  to  secure  payment  of  its  debts.    Oor 
don  V.  Preston,  1  Watts,  385.   Jackson  v.  Brown^ 
5  Wend.  590. 

57.  An  infant  may  take  an  estate  in  mortgage ; 
and,  whether  he  be  the  original  grantee,  or  take 
the  estate  by  descent,  he  will  be  bound  by  the 
conditions  in  the  conveyance ;  for  a  mortgage 
deed  must  be  good  in  the  whole,  or  void  in  the 
whole.     Parker  v.  Lincoln,  12  Mass.  16. 

56.  Performance  of  the  condition  of  a  mort- 
gage  defeats  the  estate  of  the  mortgagee ;  and 
uie  mortgagor  is  in  of  his  old  estate.  Erskine  ▼. 
Townsend,  2  Mass.  493,  495.  Reading  of  Judge 
Trowbridge,  8  ib.  551,  554. 

59.  Where  a  mortgage  is  made  defeasible 
upon  payment  of  a  certam  sum  on  demand,  the 
mortgagor  has  no  longer  time  than  his  life  to 
pay  it  in.    Alsop  y.  H^l,  1  Root,  346. 

60.  Giving  an  absolute  deed,  and  without  a 
defeasance  back,  though  intended  only  as  a 
mortgage,  is  prima  facie  fraudulent  against  other 
creditors.     Gibson  v.  Seymour,  3  Verm.  565. 

61.  A  mortgage  is  not  an  alienation,  within  the 
Connecticut  statute  against  selling  pretended 
titles.    Leonard  v.  Boswortk,  4  Conn.  421. 

62.  A  misrecital,  in  a  mortgage,  of  the  bond  or 
debt  which  it  was  given  V>  secure,   will   not 
vitiate  it,  but  the  mortgagees  may  show  by  parol 
what  bond  or  debt  was  intended  to  be  secured 
Jackson  v.  Bowen,  7  Cow.  13. 

63.  A  mortgage,  given  for  a  g^reater  sum  than 
is  due,  is  not  ipso  facto  void:  fraud  must  be 
shown.     Gordon  v.  Preston,  1  Watts,  385. 

64.  Under  the  Massachusetts  statute  of  1791, 
prohibiting  the  doing  of  ^ny  manner  of  labor, 
business,  or  work,  between  the  midnight  preced- 
ing and  the  sunsetting  of  the  Lord*s  day,  and 
declaring  void  the  execution  of  any  civil  process, 
from  midnight  preceding  to  midnight  following 
that  day  ;  it  was  held,  tnat  a  deed  of  mortgage; 
executed,  acknowledged,  and  recorded,  after  sun' 
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■et  on  Siuday  eTening,  was  not  yoid.     Tracy  y. 
Jenks,  15  Pick.  465. 

65.  Where  a  testator  ordered  his  land  to  be 
sold,  and  the  proceeds  distributed  among  certain 
]eg;atees,  their  interest  is  not  a  subject  of  mort- 
gage.    Gray  ▼.  Smith,  3  Watts,  289. 

66.  A  mortgage  deed,  by  which  more  than 
hwfuJ  interest  is  secured,  is  void,  in  Connecticut, 
by  statute.    Denmng  y.  Bristol,  1  Root,  171. 

67.  The  lien  of  a  mortgage  is  preferred  to 
that  of  a  subsequent  judgment.  Febiger  y. 
Craighead,  2  Teates,  42. 

68.  The  sheriff's  sale  does  not  diyest  the  lien 
of  a  mortgage  giyen  to  secure  annual  payments 
for  a  life  in  being.  Knaub  y.  Esseek,  2  Watts, 
282. 

69.  Where  a  husband,  by  a  post-nuptial  settle- 
ment, conyeyed  land  in  trust  tor  his  wife,  to  se- 
cure a  loan  made  by  him  from  her  separate 
funds,  and  husband  and  wife  afterwards  joined 
in  a  mortgage  of  the  lands  to  secure  a  loan,  it 
was  held,  that  such  settlement  was  good,  and 
that  the  mortgagee  was  entitled  to  come  upon 
the  fund  for  payment  of  his  mortgage  in  prefer, 
ence  to  a  subsequent  judgment  creditor,  who 
had  sold  the  land  under  execution.  BoyU  y. 
Abercrembiej  5  Rawle,  144. 

70  A  judgment  is  entitled  to  priority  of  pay- 
ment, in  Pennsylyania,  oyer  a  mortgage  giyen  to 
secure  the  payment  of  money  loaned  to  satisfy, 
in  part,  such  judgment.  Lynch  y.  Dearth,  2 
Pennsyl.  101. 

71.  Where  purchase  money  is  adyanced  by  a 
third  person,  and  the  purchaser,  at  the  same  time 
that  the  conyeyance  is  made  to  him,  executes  a 
mortgage  of  the  same  land  to  such  person,  to  se- 
cure him  for  his  adyance,  such  mortgage  is 
entitled  to  the  same  preference  oyer  a  prior  judg- 
ment as  the  yendor  of  the  land  would  haye  had,, 
had  the  mortgage  been  executed  to  him,  under 
the  statute  concerning  mortgages.  (New  York,  1 
N.  R.  L.  375.)    Jackson  y.  Mustin,  15  Johns.  477. 

72.  The  sUtute  of  Maine  of  1830,  c.  462, 
pv'mg  to  the  supreme  judicial  court  chancery 
jurisdiction  in  cases  of  fraud,  trust,  accident,  and 
mistake,  has  not  enlarged  its  jurisdiction  oyer 
mortgages.     French  y.  Sturdivant,  8  Greenl.  246. 

73.  A  mortgage  giyen  in  good  faith,  to  secure 
future  adyances  and  contingent  debts,  will  be 
supported.  Conard  y.  Mantie  Ins.  Co.,  1  Pet. 
386.  Badiam  v.  Tiu^cer,  1  Pick.  398.  Adams  y. 
Wheeler,  10  ib.  199.  Commercial  Bank  y.  Cun» 
ninghamj  24  ib.  270.  Garber  y.  Henry,  6  Watts, 
57.    Stewart  ▼.  Stocker,  1  ib.  135. 


II.  Of  the  respective  Interests  and  Rights  of 

Parties. 

74.  A  conyeyance  by  mortgage  passes  the 
legal  title  to  the  mortgagee.    R^man  y.  Sanders, 

2  Dana,  68. 

75.  Where  lands  are  conyeyed  in  mortgage, 
the  mortgaffee,  as  against  the  mortgagor  and  all 
persons  claiming  under  him,  is  taken  to  be  the 
owner  of  the  fee  ;  and  as  the  right  of  possession 
follows  the  right  of  property,  if  there  be  no 
itipnlation  to  restrain  it,  he  is  entitled  to  posses- 
sion before  condition  broken,  and  is  liable  to  be 
dispossessed  only  by  performance  of  the  condition 
at  the  time  limited.  Er skins  y .  Townsend,  2  Mass. 
493.  Beading  of  Judge  Trowbridge,  8  ib.  551; 
Goodwin  y.  Richardson,  11  ib.  469.  Fay  y  Brewer, 

3  Pick.  203.  Flagg  y.  Flagg,  11  ib.  475.  Blanch, 
ard  y.  Brooks,  12  ib.  47,  57.  Fay  y.  Cheney,  14 
ib.399. 

74    But,  ak  against  all  persons,  except  the 


mortgagee  and  those  claiming  under  him,  the 
mortgagor  is  considered  as  owner  of  the  land  so 
long  as  he  remains  in  possession  of  it ;  the  mort- 
gage, before  entry  and  foreclosure,  is  deemed  a 
pledffe,  a  charge,  or  lien,  upon  the  estate,  subject 
to  which  the  legal  rights  and  remedies  of  others 
may  be  sought,  asserted,  and  enforced,  in  the 
same  manner  as  if  no  such  mortgage  existed. 
WiSUngton  y.  Gale,  7  Mass.  138.  Taylor  y.  For 
ter,  ib.  355.  Goodwin  y.  Richardson,  11  ib.  469, 
473.  Snow  y.  Stecens,  15  ib.  278.  Eaton  y. 
Whiting,  3  Pick.  484,  488.  Blanehard  y.  Brooks, 
12  ib.  47,  57  Fay  y.  Cheney,  14  ib.  399.  Col. 
Uns  y.  Torry,  7  Johns.  278.  * 

77.  As  between  the  mortgagor  and  mortgagee, 
the  fee  of  the  estate  passes  to  the  mortgagee  at 
the  execution  of  the  deed,  and  he  may  enter 
immediately,  or  haye  a  writ  of  entry  against  the 
mortgagor;  unless  there  be  an  agreement  in 
writing  between  them  that  the  mortgagor  shall 
retain  the  possession  and  receiye  the  profits. 
Blaneyy.  Bearce,  2  Greenl.  132. 

78.  But,  as  between  the  mortgagor  and  other 
persons,  he  is  considered  as  still  haying  the  legal 
estate  in  himself,  and  the  power  of  conveying  it 
to  a  third  person,  subject  to  the  incumbrance  of 
the  mortgage,  ib. 

79.  The  possession  of  the  mortgagor,  contin- 
uing  by  the  mortgagee's  possession,  is  to  be  con- 
sidered the  possession  of  the  mortgagee ;  so  that, 
where  the  latter  could  recover  in  ejectment,  his 
deed,  assigning  the  mortgage,  will  enable  th* 
assignee  to  recoyer  in  like  manner.  Chapman  v 
Armistead,  4  Munf.  382. 

80.  And  a  final  decree  of  foreclosure  m  favo* 
of  such  assignee  ought  to  put  to  rest  any  con 
troversy   between    the   parties  thereto,  on   the 
ground  of  any  supposed  defect  in  the  deed  of 
assignment,  tb. 

81.  The  possession  of  the  mortgagor  is  the 

Eossession  of  the  mortgagee,  who  is  not,  but  at 
is  election,  and  for  the  sake  of  his  remedy,  lia- 
ble to  be  disseized  by  any  act  of  the  mortgagor 
remaining  in  possession  ;  and  the  latter  can  make 
no  lease  or  contract  respecting  the  mortgaged 
premises,  effectual  to  bind  the  mortgagee,  or 
prejudicial  to  his  title.  Gould  y.  Jfevrman,  6 
Mass.  239.  Pipkins  y.  Pitts,  II  ib.  125,  130. 
Hicks  y.  Bingham,  ib.  300,  302.  CoUon  y.  Smith, 
11  Pick.  311. 

82.  A  court  of  chancery  considers  the  mortga* 
gor  before  forfeiture  as  haying  the  legal  estate  in 
him ;  and,  after  forfeiture,  haying  the  right  of 
redemption,  he  is  considered  as  the  owner  and 
proprietor  of  the  estate,  so  far  as  that  he  may,  by 
lease  or  otherwise,  settle  and  dispose  of  the  estate 
so  as  to  bind  the  equity  of  redemption.  Reading 
of  Judge  Trowbridge,  8  Mass.  551. 

83.  But,  after  failure  of  performing  the  condi- 
tion, the  court  of  chancery  also  considers  the 
legal  estate  to  be  in  the  mortgagee,  although  the 
mortgagor  continues  in  possession,   ib. 

84.  A  mortgagee,  instead  of  haying  an  estate 
in  land  defeasible  on  performance  of  a  condition 
subsequent,  has,  in  fact,  only  the  right  of  acquir* 
ing  an  estate  on  a  certain  contingency,  and  on 
the  performance  of  a  condition  precedent  on  his 
part.  Goodioin  y.  Richardson,  11  ib.  469,  475. 
Eaton  y.  Whiting,  3  Pick.  484,  488. 

85.  And  he  can  neyer  become  the  owner  of 
the  land,  unless  he  elects  to  be  so,  and  makes  a 
formal  entry  for  condition  broken,  in  the  pres- 
ence of  witnesses,  or  enters  in  yirtue  of  an  ex- 
ecution on  the  mortgage  deed :  no  lapse  of  time, 
without  such  entry,  would  eyer  giye  him  an 
absolute  estate,  ib. 
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86.  A  mortgagee  in  poiiemon  can  never  be 
ousted  hr  the  mortgagor,  or  any  claiming  under 
him,  until  the  mortgage  is  paid.  Den  Y.lfrighi^ 
2  Halst.  175. 

87.  Where  it  appears,  by  necessary  implica- 
tion from  the  condition  of  the  mortgagee,  that 
the  understanding  of  the  parties  must  have  been 
that  the  mortffagor  should  remain  in  possession 
of  the  land,  the  mortgagee  cannot  maintain  a 
writ  of  entry  to  recover  the  land,  until  the  condi- 
tion be  broken  or  waste  be  done.  Hartshorn  v. 
Hvbbard,  2  N.  Hamp.  453. 

88.  A  mortgage  of  personal  property  contained 
no  agreement  that  the  mortgagor  should  retain 
possession  jantil  forfeiture,  but  the  mortgaffee 
permitted  the  property  to  remain  for  some  time 
in  the  possession  of  the  mortgagor,  and  after- 
wards, and  before  forfeiture,  to<Mc  it  away.  Held, 
that  the  mortgagee  was  not  a  trespasser.  JamW" 
son  V.  Bruce,  6  Gill  Sl  Johns.  72. 

89.  Where  a  mortgage  is  given  to  two  persons, 
to  secure  their  severe!  debts,  the  mortgagees  will 
take,  not  by  moieties,  but  in  proportion  to  their 
respective  debts.  Donnels  v.  Edwards,  2  Pick. 
617. 

90.  Where  two  persons  are  sevcrallv  seised  of 
two  distinct  parcels  of  a  tract  of  land,  which  is 
under  several  mortgages,  one  of  them  may  pay 
off  the  mortgages,  take  an  assignment  of  them, 
and  hold  all  the  land,  until  the  other  pays  his 
reasonable  contribution.  Ta%^  v.  BasseU,  3  N. 
Hamp.  294. 

91.  Where  two  persons  purchase  sepante  par- 
cels of  a  lot  of  land  previously  mortgaged,  and 
one  of  them  afterwards  pays  more  than  his  share 
of  the  mortgage  debt  in  proportion  to  the  lot  pur- 
chased by  him,  he  may  call  on  the  other  for  con- 
tribution of  his  aliquot  share,  or  such  part  as  has 
been  so  paid ;  but  not  for  any  part  paid  less  than 
his  proportion,  though  the  other  has  paid  nothing. 
Sawyer  v.  Lyon,  10  Johns.  32. 

92.  A  mortgagee  of  the  share  of  one  tenant  in 
common  is  not  bound  by  a  partition  made  upon 
petition  of  the  other,  unless  he  was  a  party  to  the 
suit,  or  has  ratified  the  partition.  CoUon  v. 
Smith,  11  Pick.  311. 

93.  The  mortgagor,  in  such  case,  being  per- 
mitted by  the  mortgagee  to  retain  possession, 
has  a  right  to  occupy  in  common  with  the  co- 
tenants,  or  in  severalty ;  and  his  occupation  in 
severalty,  not  being  tortious,  will  not  operate  a 
disseizin  of  the  mortgagee,  nor  prevent  him  from 
maintaining  a  petition  for  partition,  ib. 

94.  Where  a  person  is  the  owner  of  an  equita- 
ble estate,  and  has  paid  off  the  mortgage  on  his 
own  account,  the  incumbnnce  goes  to  the 
equitable  owner  of  the  estate.  PeUz  v.  Clarke,  5 
Pet.  481. 

95.  The  mortgagor  is  estopped  to  deny  mort- 
gagee's title.     Reeav.  Shepley,  6  Verm.  602. 

96.  The  widow  of  mortgagee  is  not  entitled  to 
dower  before  foreclosure,  ib, 

97.  If  a  mortgagee,  by 'the  circumstances  of 
the  case,  would  be  precluded  from  pursuing  the 
property  mortgaged  into  the  hands  of  a  bona  fide 
purchaser,  he  is  equally  debarred  as  against  a 
Judgment  creditor  who  has  levied  upon  the  pop- 
erty  by  an  execution.  IHoter  v.  M'Laughlin,  2 
Wend.  596. 

'  98.  A  mortgagee  cannot  claim,  in  case  of  a  loss 
by  fire,  the  benefit  of  a  policy  of  insurance  ob- 
tained by  the  mortgagor,  unless  assigned  to  him. 
Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  607. 

99.  A  mortgagee  of  a  term,  who  has  not  taken 
possession  of  the  demised  premises,  is  not  liable 
for  rent.     Walton  v.  Cronly,  14  Wend.  63. 


100.  Where  a  mortgagee  takes  possession,  he 
is  not  liable  to  the  mortgagor,  afler  redemption 
for  rent  accruing  while  he  occupied,  although  he 
credits  nothing  in  his  account  for  rent,  and  n«i 
allowance  is  made  for  it  in  eettlement  of  the  debt. 
But  he  is  liable,  to  the  amount  of  a  fair  rent,  for 
money  had  and  received,  on  the  ground  of  over- 
payment.    Wood  V.  FeUon,  9  Pick.  171. 

101.  Mortgagee,  upon  condition  broken,  and 
notice  to  tenant  to  pay  rent  to  him,  is  entitled  to 
such  rent,  and  not  the  mortgagor.  Babcock  v. 
Kennedy,  1  Verm.  457. 

102.  In  Vermont,  the  mortgagor's  possession, 
afler  condition  broken,  is  as  tenant  at  will  to 
mortgagee  or  his  assignee ;  so  that,  if  he  cut  tim- 
ber, and  assignee,  coming  into  possession,  use  it, 
trover  will  not  lie.    Morey  v.  M'Gvire,  4  ib.  327. 

103.  A  mortgagor  and  his  alienee  are  tenants 
at  will,  at  the  option  of  the  mortgagee.  Judd  v. 
Woodruff,  2  Root,  298.  Beacher  v.  Cook,  1  ib. 
296. 

104.  Where  a  mortgagor  continues  in  posses- 
sion of  the  mortgaged  premises,  and  there  is  no 
contract 'on  the  subject,  he  may  be  considered 
either  as  a  trespasser,  or  a  tenant  at  will,  at  the 
election  of  the  mortgagee.  Pettengill  v.  Evans^ 
5  N.  Hamp.  54. 

105.  Thus,  where  a  mortgagor  erected  on  the 
mortgaged  premises,  at  his  own  expense,  a  ^ist- 
mill,  and  fitted  it  for  grinding  corn,  and  after- 
wards entered  and  took  away  therefrom  **  an 
outer  door,  and  locks,  and  divers  other  things 
appurtenant  thereto,"  it  was  held,  that  the  mill, 
by  being  erected  on  the  premises,  became  the 
property  of  the  mortgagee,  and  that  the  mort^ra- 
gor  had  no  right  to  remove  it  or  any  oT  its 
appurtenances;  that,  considered  as  a  tenant  at 
will,  the  acts  done  by  the  mortgagor  amounted 
to  a  determination  of  the  tenancy,  and  made  him 
a  trespasser,  and  that,  considering  him  originally 
a  trespasser,  after  an  entry  by  the  mortgagee,  he 
might  maintain  trespass  for  injuries  done  while 
the  mortgagor  was  in  possession,   ib. 

106.  The  mortgagor *s  possession,  after  decree 
of  foreclosure  and  expiration  of  the  time  of 
redemption,  is  as  tenant  at  sufierence  of  the 
mortgagee,  or  his  assignee,  and  the  statute  of 
limitations  does  not  run  in  his  favor.  Tuck&r  v. 
KeeUr,  4  Verm.  161. 

107.  Where  a  person,  bv  taking  possession  of 
mortgaged  premises,  disseised  the  mortgagor,  he 
also  disseized  the  mortgagee,  and,  while  the 
disseizor  remains  in  possession,  the  deed  of  the 
mortgagee  will  not  pass  his,  the  mortgagee's, 
interest  in  the  land.  Poignard  v.  Smiih^  8  Pick. 
272. 

108.  A  mortgagor,  or  the  purchaser  or  assignee 
of  the  equity  of  redemption,  may  maintain  tres- 
pass against  the  mortgagee,  or  person  acting 
under  his  authority.  Runyan  v.  Mersereau^  11 
Johns.  534. 

109.  In  such  action,  if  the  defendant  pleads 
Uberum  tenenunhtm,  the  plaintiff  may  reply,  that 
the  freehold  is  in  himself,   ib, 

no.  A  mortgagee,  by  his  statement  to  a  third 
person  that  his  mortgage  was  discharged,  haring 
induced  him  to  take  a  mortgage  on  the  premises, 
cannot  afterwards  set  up  a  claim  to  the  mort- 
gaged property,  nor  can  his  assignee,  withrnotice, 
to  the  prejudice  of  the  second  mortgagee.  Lo' 
sdle  V.  Bamett,  1  Blackf.  150. 

111.  A  creditor  who  takes  a  mortgage  to 
secure  his  debt,  by  bond  or  otherwise,  has  three 
remedies,  either  of  which  he  is  at  liberty  to  pur- 
sue, and  all  of  which  he  may  pursue  until  his 
debt  is  satisfied ;  he  may  bring  debt  on  the  bond 
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ot  ejeetment  to  aeciire  the  tents  and  profits,  or 
foreelofle.    Juekmm  t.  Hk/Z,  10  Johns.  481. 

112.  If  a  person^  holding  a  bond  for  the  pay- 
ment of  money  secored  by  a  mortgage  on  real 
estate,  proceed  first  on  the  mortgage,  he  is  pre- 
cluded, by  the  statute  of  Indiana  of  1824,  from 
any  other  remedy.  But  he  may  proceed  first 
upon  the  bond  to  judgment,  sell  the  mortgaged 
property  oji  execution,  and  hold  the  obligor  lia- 
ble for  any  balance  that  may  remain  due.  In 
this  case,  the  obligee  traives  his  claim  under  the 
mortgage,  and  the  purchaser  at  the  sherifiTs  sale 
holds  Uie  land  discharged  of  the  mortgage. 
Ytnae  y.  M'Creary,  2  Blackf.  243.  MarEU  ▼. 
Ra.pp^  ib.  268. 

113.  Where  a  creditor  of  an  estate  represented 
msolvent,  whose  claim  is  partly  secured  by  mort- 
gage, had  his  whole  claim  allowed,  and  received 
a  dividend  upon  the  whole,  he  was  held  to  have 
waived  his  security  by  the  mortgage.  Hooker  y. 
Olmsiead,  6  Pick.  481. 

114.  A  mortgagee  may  attach  and  levy  on  the 
mortgaged  land  for  a  oebt  not  secured  by  the 
mortgage.     Cusking  y.  Hurd^  4  ib.  253. 

lis.  Nothing  but  actual  fraud  can  divest  the 
prior  mortgagee,  whose  mortgage  is  recorded, 
of  his  security.  Johnson  v.  Sagg^  2  Johns. 
510. 

116.  Where  a  demise  is  made  of  leasehold 
property,  it  is  not  necessary  to  deliver  the  lease 
itself  to  the  mortgagee.  leaving  it  in  the  hands 
of  the  mortgagor  is  no  evidence  of  fraud,  for  the 
statute  requiring  the  registry  of  the  mortgage 
effectvally  secures  snbwquent  purchasers  or 
mortgagees  against  fraud  or  imposition,   ib. 

117.  Mortgagor  in  possession  does  not  bind  his 
mortgagee  in  passing  any  riffht  of  his  in  the 
premises  to  third  persons.  Euitkorp  y.  Dewing, 
1  Chip.  141. 

118.  If  one  in  possession  of  lands  under  a 
lease  afterwards  take  a  mortgage  of  the  same 
lands  firom  the  lessor,  he  shall  be  considered  as 
holding  under  the  lease,  until  he  has  made  his 
election  to  hold  under  his  subsequent  mortgage, 
or  done  some  act  equivalent,  and  given  notice  of 
such  election  to  the  lessor.  Jfewall  v.  Wright^  3 
Mass.  138.     ffood  v.  Felton,  9  Pick.  171. 

119.  Where  the  lessee  never  paid  his  rent,  nor 
demanded  his  annual  interest  during  the  term, 
and  the  lessor  never  demanded  the  rent,  nor  paid 
any  interest,  and  suffered  the  lessee  to  enter  for 
the  purpose  of  foreclosing  the  mortgage,  and  did 
not  redeem  the  same,  i^  was  held,  that  there  was 
sufficient  evidence  of  the  lessee's  election  to  hold 
under  the  mortgage,  and  of  the  lessor's  assent 
that  he  should  so  hold.  JfetoaU  y.  Wrighty  3 
Mass.  138. 

120.  If  a  mortgagee,  being  in  possession,  shall 
do  an  injury  to  the  land,  after  judgment  against 
him  upon  a  bill  in  equity  to  redeem,  but  before 
execution,  the  proper  remedy  is  by  an  action,  in 
the  nature  of  waste,  for  an  injury  done  to  the  re- 
version, considering  him  a  tenant  at  will  after 
the  rendition  of  judgment;  but  an  action  of  tres- 
pass fn,  d.y  cannot  be  maintained.  TayUn  y. 
Townsend^  8  ib.  411. 

121.  A  mortgagee  cannot  maintain  an  action, 
for  inJBiy  done  to  the  mortgaged  premises,  until 
alter  entry  and  actual  possession  taken.  Haieh 
V.  Dwigkt,  17  Mass.  289. 

122  Where  a  mortgagee  of  a  reversion  of  an 
estate  in  dower  entnred  after  condition  broken, 
hot  not  before,  it  was  held,  that  he  might  main- 
tain an  action  against  the  tenant  for  life  for  waste 
eommitted  before  the  breach  of  the  condition. 
Ftuf  ▼.  Srstfsr,  3  Pick.  20a.  la  Mich  easa,  it  it 
yoL.  ni.  5 


no  defence  that  the  waste  was  committed  by  4 
mere  trespasser,  ib, 

123.  A  mortga|Por,  so  long  as  he  remains  in 
possession,  or  until  actual  entry  by  the  mort* 
gagee,  may  receive  the  rents  and  profits  to  hii 
own  use,  and  is  not  liable  to  account  therefor  to 
the  mortgagee.  Fitekburg  Man.  Corp.  v.  Melvin^ 
15  Mass.  268.  Gibson  v.  Farley,  16  ib.  280. 
Boston  Bank  v.  Reed,  8  Pick.  459.  Nor  is  he 
liable  even  for  such  as  may  accrue  between  the 
time  of  the  commencement  of  the  action  to  fore- 
close, and  the  time  of  taking  possession  upon 
execution.  Wilder  y.  Hougkton,  1  Pick-  87. 
Mayo  v.  FleUker,  14  ib.  525. 

124.  If  a  person  demise  an  estate  for  a  term  of 
years,  reserving  rent,  and  afterwards  mortgage 
the  same  estate  to  the  lessee  in  fee,  and  the 
mortgagee  refuses  to  pay  the  rent,  the  rent  it 
suspended  until  the  condition  be  performed,  or 
the  estate  redeemed.  During  the  suspension, 
the  lessee  will  be  accountable  for  the  profits,  as 
mortgage,  towards  the  discharge  of  the  interest 
and  principal  of  the  debt.  If  he  voluntarily 
pay  the  rent,  he  shall  not  afterwards  be  account- 
able, as  mortgagee,  for  the  profits  for  the  samtf 
time.    JVetoaZTv.  Wright,  3  Mass.  138. 

125.  If  the  mortgagee  accept  a  lease  of  th« 
mortgaged  premwes  from  the  mortgagor,  with 
covenants  to  pay  rent  until  the  condition  be 
broken,  he  shall  be  bound  by  his  covenants,  and 
shall  not  be  permitted  to  set  up  his  mortgage 
against  the  lease,  ib. 

1 26.  A  mortgagee  of  the  interest  of  a  proprietor 
of  land,  owned  by  certain  persons,  organised  into 
a  proprietary  under  the  provisions  of^the  statute 
of  Maine,  of  1821,  c.  43,  would  be  bound  by  H 
partition  duly  made  by  the  corporation,  the 
mortgage  attaching  to  the  share  set  off  to  his 
mortgagor,  as  it  did  to  the  undivided  interest. 
WUliams  CoUege  v.  Mallett,  3  Fairf.  396. 

127.  A  conveyance  by  a  mortgagee,  as  upon  u 
statute  foreclosure,  though  the  proceedings  to 
foreclose  be  irregular,  yet  passes  all  the  interest 
of  the  mortgagee  as  well  in  the  debt  as  in  the  land 
mortgaged.    Jackson  v.  Botten,  7  Cow.  13. 

128.  A,  by  consent  of  B,  a  mortgagor  in  pos^ 
session,  built  a  house  on  the  land  mortgaged, 
which  was  subsequently  taken  and  sold  on  exe* 
cution,  as  the  property  of  A.  Held,  in  an  action 
by  the  purchaser  under  the  execution,  against  C, 
who  was  in  possession,  claiming  under  a  pur- 
chase from  B,  who  had  taken  a  bill  of  sale  from 
A,  (but  which  the  jury  found  to  be  fraudulent, 
and  that  C  purchased  with  a  knowledge  of  the 
firaud,)  that  it  was  not  competent  for  him  to  re- 
sist the  plaintiff"s  claim  by  showing  that  the 
mortgagee  had  never  consented  to  the  erection 
of  the  house,  but  now  claimed  it,  and  forbade  its 
removal ',  whatever  the  rights  of  the  mortgagee 
were,  they  were  held  not  to  be  affected  by  the 
decision  m  that  action.  JetoeU  v.  Patridge,  3 
Fairf.  243. 

129.  At  a  sale  on  a  levari  f ados,  the  mortgagee 
may  purchase,  though  the  property  sells  for  les» 
than  the  mortgage  money  ana  costs.  Blytke  y. 
Richards,  10  S.  &  R.  261. 

130.  In  South  Carolina,  a  mortgage  to  secure 
a  note  does  not  give  the  holder  any  priority  ovef 
the  simple  contract  creditors  of  the  estate  of  the 
maker  of  the  note,  deceased.  Tunno  v.  Happaldi^ 
2  M'Cord,  188. 

131.  The  mortgagee  of  a  lot  has  a  lien  on  the 
buildings  erected  thereupon,  which  is  prior  te 
that  of  brick-makers  and  other  material  men,  un« 
der  the  Pennsylvania  act  of  1806.  The  mortgagee 

J  ntain  soeh  priority  thoogh  he  has        *    ^ 
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the  morti^affe  both  for  mtkiiiff  and  indorainff 
notes  for  the  mortgagor;  and  whether  auch 
making  and  indorsing  be  already  past,  or  are 
to  be  done  in  future.  Lyle  ▼.  Dueifmbe,  5 
Binn.  585. 

133.  If  the  mortgagor  of  land,  being  in  pos- 
■ession,  cut  down  and  carry  away  timber'trees 
l^rowing  thereon,  he  is  liable  to  the  mortgagee, 
in  an  action  of  trespass  quare  clausumfregitf  for 
their  value.     StowM  ▼.  Pike,  2  Greenl.  387.      ^ 

133.  If  a  lot  of  wild  land  be  purchased,  and 
mortgaged  to  secure  payment  or  the  purchase 
money,  quart  whether  a  general  usage  and  cus- 
tom in  the  country,  for  the  purchaser  in  such 
cases  to  fell  the  trees  and  clear  the  land,  may  be 
considered  as  amounting  to  a  license  from  the 
mortgagee  so  to  do.  ih» 

134.  Whether  the  mortgagee,  after  he  has 
lawfully  entered  into  the  mortgaged  premises, 
has  a  right  to  cut  down  and  carry  away,  for  the 
purpose  of  sale,  any  timber  or  other  trees  grow- 
inff  thereon,  qucert.    Blaney  y.  Bearee^  2  Greenl. 

135.  If  the  assignee  of  the  mortgagor  remoye 
/  fixtures  from  the  land,  though  erected  by  htm 

afler  the  execution  of  the  mortgage,  the  assignee 
of  the  mortgagee  may  haye  an  action  of  trespass 
against  him  for  their  yalne.  Smith  y.  Goodwin. 
ib.  173. 

136.  Where  a  mortgagor  of  leasehold  premises 
reseryed  in  the  mortgage  a  right  to  remain  in 
possession  until  breach  of  the  condition,  and  he 
held  over,  it  was  held,  that  the  law  would  not 
imply  an  assumpsit  to  pay  rent  to  the  mortgagee 
during  the  time  of  holding  oyer,  and  preyious  to 
an  entry  by  the  mortgagee.  Mayo  y.  ShaUudt, 
14  Pick.  525. 

137.  If  a  creditor  of  the  mortgagee  take  the 
estate  mortgaged  to  him,  in  satisfaction  of  a 
debt  due  from  the  mortgagee,  it  does  not  alter 
the  rights  or  duties  of  the  mortgagor.  Rouie  y. 
Couch,  1  Root,  452. 

138.  The  interest  of  a  mortgagee  in  land  is  a 
mere  chattel ;  and  where  a  mortgage  is  giyen  to 
secure  a  note  payable  to  bearer,  the  interest  of 
the  mortgagee  in  the  land  will  pass  by  Uie  mere 
deliyery  of  the  note  and  the  mortgage,  as  an  in- 
cident to  the  debt,  without  any  other  eyidence 
of  assignment.  Southtrin  y.  Menibtm,  5  N.  Hamp. 
420.  ^ 

139.  A  mortgw>r,  remaining  in  possession,  is 
to  be  considered  as  holding  under,  and  not 
against,  the  mortgagee,  especially  where  the 
mortgagee  has  a  Dond  for  debt  and  interest. 
Beach  y.  Royce,  1  Root,  244. 

140.  A  recoyery  against  a  mortgagor  will  not 
affect  the  title  of  the  mortgagee.  Hough  y.  hes. 
ib.492.  ^^  ^  ' 

141.  The  assi^ee  of  a  mortgagee,  although 
the  assignment  is  afler  an  extension  upon  the 
mortgagor's  right  t#  redeem  the  mortgaged 
premises,  by  an  execution  creditor,  is  entiUed 
to  retain  possession  of  the  premises  until  the 
execution  creditor  has  paid  him  the  amount 
of  the  mortgage.    Brown  y.  Cram,  1  N.  Hamp. 

142  Thus  where  H.,  haying  an  execution 
ajsainst  W.,  caused  it  to  be  extended  on  W.'s 
Tight  in  equity  to  redeem  certain  lands  which 
he  had  mortgaged  to  £.  and  D. ;  and  R.,  haying 
afterwards  agreed  with  W.,  E.,  and  D.,  to  pur- 
ehase  the  land,  and  haying  paid  to  £.  and  D. 
the  sums  due  on  their  mortgages,  £.  acknowl- 
edged satisfaction  of  his  mortgage  on  record, 
and  O.  released  to  W.,  who  at  the  same  time 
•onyeyed  to  R.  with  warranty;  it  waa  held,  that 


R.  was  to  be  consicered  is  the  assignee  of  It 
and  D.,  and  entitled  to  retain  possession  of  the 
land  against  H.,  until  the  latter  should  pajr 
him  the  amount  of  the  two  mortgages.  Marsh 
y.  Rice,  1  N.  Hamp.  167. 

143.  A  deed  of  bargain  and  sale,  and  of  mort^ 
gage  in  fee,  tranfers  the  actual  seizin  to  the 
mortgagee,  if  the  mortgagor  had  at  the  time 
such  seizin.    Brown  y.  Cram,  ib.  169. . 

144.  Such  mortgagee  can  therefore,  unless  ex- 
pressly restrained  hy  the  proyisions  of  the  deed, 
enter  at  any  time  upon  the  mortgagor,  retain 
possession,  and  take  the  profits  until  the  condi- 
tion is  performed,  ih* 

145.  Real  estate,  in  Pennsylyania,  belonging 
to  partners,  if  mortgaged  by  one  of  the  nrm, 
without  notice  to  the  mortgagor  of  partnership 
debts,  is  liable  to  the  mortgagee  before  partner- 
ship creditors  can  satisfy  their  claims  out  of  it. 
M'Dermont  y.  Laurence,  7  S.  db  R.  438. 

146.  Where  the  owner  of  land  conveys  it  in 
trust,  to  secure  the  payment  of  a  debt,  and  after- 
wards mortgages  it,  the  mortgagee  takes  only 
the  remaining  interest  of  the  mortgagor.  IFt** 
waU  y.  Ross,  4  Port.  321. 

147.  Where  a  mortgage  is  giyen  of  an  undi 
yided  part  or  share  in  a  tract  of  land,  and,  on 
partition,  the  right  or  share  of  the  mortgagor 
IS  allotted  in  severalty,  the  mortgage  will  be 
considered  as  attached  to  the  part  so  assigned 
as  the  share  of  the  mortgagor,  and  will  cover 
his  whole  interest  therein.  Jackson  y.  Pierce, 
10  Johns.  414. 

148.  In  an  action,  by  an  assignee  of  a  mortgage, 
against  a  purchaser  from  the  mortgagor,  subse- 
quent to  the  execution  of  the  mortgage,  for  re- 
moving buildings  from  the  premises  after  they 
had  been  advertised  for  sale  under  the  power  in 
the  mortgage,  and  before  the  sale,  whereby  the 
premises  sold  for  a  less  sum  than  they  otherwise 
would,  and  less  than  would  pay  the  money  due  on 
the  mortgage,  —  it  was  held,  that  the  declaration 
should  aver  that  the  mortgagor  was  insolvent, 
and  had  no  other  property  than  the  mortmred 
premises  out  of  which  the  debt  could  be  satis&d, 
and  that  proof  of  the  facts,  without  such  aver- 
ment, was  insufficient.  Lams  v.  Hitchcock,  14 
Johns.  213. 

149.  After  a  mortgage  was  duly  recorded, 
judgments  were  obtained  against  the  mortgagor, 
and  the  mortgagee  purchased  the  land  mortga^d 
when  sold  under  the  executions.  The  question 
being  whether  the  mortgagee  or  the  other  cred- 
itors were  entitled  to  the  money,  it  was  held, 
that  the  judgments  should  be  first  satisfied.  Ex 
parte  City  Sheriff,  1  M'Cord,399. 

150.  Where  a  debtor,  to  defraud  his  creditors, 
made  a  fictitious  mortgage  of  his  estate ;  and  af- 
terwards a  creditor,  deeming  the  mortgage  bona 
fide,  attached  the  right  in  equity  of  redemption, 
which  was  subsequently  sold  by  the  sheriff  to  an 
innocent  purchaser ;  and,  pending  the  attachment, 
another  creditor  extended  his  execution  on  the 
land,  and  caused  it  to  be  set  off  in  fee,  treating 
the  mortgage  as  a  nullity ;  it  was  held,  that  the 
mortgage,  being  fraudulent,  created  no  equity  of 
redemption ;  that  the  sheriff's  sale  was  void ; 
and  that,  therefore,  the  subsequent  extent  gave 
the  better  title  to  the  land.  BvUard  v.  HifJdey, 
6  Greenl.  289. 

151.  A  mortgagee,  after  forfeiture,  has  no  titie 
at  law.  Nixon  v.  Bynum,  1  Bailey,  148.  Hughes 
y.  Edwards,  9  Wheat.  489. 

152.  On  the  breach  oi  a  condition  of  a  mort- 
gage, the  estate  of  the  mortgagee  becomes  abso- 
late  at  law ;  and  a  mortgagor  cannot  maintain 
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teespftM  against  the  mortgag>de  after  entry  for 
condition  broken,  or  against  any  one  holding  un- 
der his  title,  although  the  mortgage  debt  may 
have  been  paid.     Bowe  v.  Letois^  14  Pick.  329. 

153.  A  release  of  the  equity  of  redemption 
completes  the  legal  title  in  the  mortgagee.  Tay* 
lor  T.  Stoekdale,  3  M'Cord,  3U2. 

154.  A  mortgagee  of  real  estate,  not  in  pos- 
session, is  not  entitled  to  the  emblements  severed 
by  another  person,  and  cannot  maintain  trespass 
for  them.     Toby  y.  Reod^  9  Conn.  216. 

Vide  Crops  ahd  Emblkmskts,  23* 

III.    Of  Regiitry  arid  Priority. 

155.  The  registry  of  a  mortgage  is  notice  to 
subsequent  purchasers.  Johnson  t.  Stagg^  2 
Johns.  510. 

156.  The  recording  of  a  mortgage  is  notice  to 
all  the  world ;  and  the  mortgagee  need  not  have 
possession  of  the  title-papers.  Evans  v.  Jones,  1 
Veates,  172. 

157.  Where  a  second  mortgagee  has  notice  of 
a  prior  mortgage,  the  latter  shall  have  prefer- 
ence) though  it  be  not  registered.  But  a  bona 
fde  assignee  of  the  second  mortgage,  without 
notice,  is  not  affected  by  the  notice  to  his  assignor. 
Jackson  v.  Van  Valkenburgh,  8  Cow.  260. 

158.  But  if  the  assignee  of  the  second  mort- 
gage have  notice  of  the  prior  mortgage,  he  takes 
subject  to  it,  and  notice  to  the  attorney  who  ii 
employed  to  obtain  the  assignment  will  be  no- 
tice to  the  principal.  But  the  notice  must  be 
fall  and  clear,  and  more  than  such  as  is  barely 
sufficient  to  put  a  party  upon  inquiry,  ib.  See 
Stroud  V.  Loekkart,  4  Dall.  153. 

159.  Where  the  mortgage  is  registered,  the 
interest  of  the  mortgagee  cannot  be  affected  by  a 
aale  under  an  execution ;  and  if  he  does  not 
prevent  the  sale,  and  even  becomes  himself  a 
bidder,  it  will  not  countervail  the  presumption 
of  notice.     Jackson  v.  Dubois,  4  Johns.  216. 

160.  Where  a  mortgage  is  created  by  an  abso- 
lute conveyance  and  a  bond  of  defeasance,  the 
bond  must  be  recorded,  in  order  to  protect  the 
mortgagor  against  subsequent  purchasers  of  the 
mortgagee,  without  notice  of  the  bond.  Harri' 
son  V.  Phillips  Academy,  12  Mass.  456.  NewhaU 
V.  Pierce,  5  Pick.  450.  JfewhaU  v.  Burt,  7  ib. 
157. 

161.  The  single  fact,  that  the  grantor  was  in 
possession,  will  not  justify  an  inference  that  the 
creditor  had  notice  of  the  existence  of  the  bond. 
NewhaU  v.  Pierce,  5  Pick.  450. 

162.  Where  the  mortgagee  executes  and  de- 
livers to  the  mortgagor  a  defeasance,  condi-' 
tioned  that  the  bond  and  mortgage  shall  be  deliv- 
ered up  and  cancelled,  on  the  performance  of 
certain  acts  by  the  mortgagor,  such  defeasance 
need  not  be  recorded.  cTute  v.  Robison,  2  Johns. 
595. 

J  63.  An  absolute  deed  and  a  defeasance  make 
together  a  mortgage,  and  both  must  be  recorded, 
to  entitle  them  to  preference  to  subsequent  judg- 
ment creditors.  Friedly  v.  Hamilton,  17  S.  3b 
R.  70. 

164.  A  mortgage,  thougli  not  recorded  within 
the  time  required  by  the  Pennsylvania  act  of 
assembly,  was  held  good  against  the  mortgagor. 
Levinz  v.  fFiU,  1  DaU.  430. 

165.  A  mortgage  deed,  though  not  recorded 
within  the  time  specified  by  statute,  is  admissible 
in  evidence ;  the  objection  going  only  to  its  legal 
effect.  Den  v.  Ifatkins,  1  Halst.  445.  ^she  v. 
Utingston,  2  Bav,  80.  Penman  v.  Hart,  ib.  251. 
A^  y.  Jish,  1  ib.'304. 


166.  A   prior  mortgagee,   with  notice  of  the 
subsequent  mortgage,  must  hold  the  excess,  be 
yond  what  will  pay  his  own  debt,  as  trustee  for 
the  younger  mortgagee,      ffliite  v.  Dougherty^ 
Mart.  &  Terg.  309. 

167.  A  mortgage  not  registered  has  a  prefer-^ 
ence  over  a  subsequent  judgiaent  not  docketed ; 
but  if  the  land  should  be 'sold  by  the  sheriff,  un- 
der the  judgment,  prior  to  the  registry  of  the 
mortgage,  a  oona  fide  purchaser  at  the  sheriff's 
sale  would  be  protected  against  the  mortgage, 
under  the  statutes  of  New  York.  Jackson  v. 
Dubois,  4  Johns.  216. 

168.  A  lease,  assigned  by  way  of  mortgage, 
must  be  registered,  in  order  to  secure  the  mort- 
gagee against  a  subsequent  registered  mortgage. 
Johnson  v.  Stagg,  2  ib.  510. 

169.  Subsequent  mortgagees,  or  purchasers,  are 
BO  afifected  by  the  constructive  notice  arising  from 
the  registry  of  a  prior  mortgage,  that  they  are 
subject  to  all  the  equities  extsting  between  the 
prior  mortgagee  and  mortgagor,  w, 

170.  Registered  mortgages  must  be  paid  off 
according  to  the  dates  of  Uieir  registry,  and  the 
doctrine  of  tacking  does  not  apply  to  them.  Chrant 
y.  Bissett,  1  Caines  Cas.  112. 

171.  A,  being  seized  in  fee,  mortgaged  his  es- 
tate to  B  in  1760,  which  mortgage  was  accom- 
panied by  a  bond  and  warrant,  but  the  mortgage 
was  never  recorded.  In  1765,  the  mortgagor, 
still  in  possession,  mortgaged  the  same  premises 
to  C,  without  any  accompanying  bond.  In  1772, 
B  entered  up  judgpient,  and  levied  on  the  land, 
which  is  purchased  by  D.  Held,  that  the  act  of 
New  Jersey,  of  1786,  requiring  the  recording  of 
mortgages,  makes  those  unrecorded  void  only  as 
against  purchasers,  and  does  not  affect  subsequent 
mortgages.     Loto  v.  Goldtrap, 

172.  In  New  Jersey,  every  mortgage  of  lands, 
&c.,  is  void  against  a  subsequent  mortgagee  or 
purchaser,  dbc.,  unless  recorded  within  30  ^^7*  t 
but  the  mortgage  first  recorded  must  be  first 
paid,  although  another  be  first  executed  and 
recorded  in  30  days.  Den  v.  Roberts,  1  South. 
315. 

173.  The  six  months,  allowed  under  the  Penn- 
sylvania statute  for  recording  mortgages,  are 
calendar  months.  BrudeneU  v.  Vaux,  2  Dall. 
302. 

174.  The  statute  of  April  17,  1822,  declaring 
that  a  mortgage  shall  be  considered  as  recorded 
when  it  is  received  by  the  clerk,  does  not  apply 
to  mortgages  delivered  for  registry  before  that 
act  went  into  effect.  Jackson  v.  Van  Valkenburg, 
8  Cow.  260. 

175.  A  mortgage,  acknowledged  and  recorded, 
in  Pennsylvania,  the  day  afler  the  declaration  of 
independence,  by  officers  appointed  under  the 
proprietary  government,  was  held  valid  against  a 
subsequent  judgment  creditor,  and  bona  fide  pur- 
chaser for  a  valuable  consideration.  Parker  y 
Wood,  1  Dall.  436. 

176.  To  ascertain  which  of  several  mortgages, 
registered  on  the  same  day,  takes  preference,  the 
court  will  inquire  into  the  fractional  parts  of  a 
day.     Lemon  v.  Staats,  1  Cow.  592. 

177.  A  fronajE<2e  purchaser  of  land,  without  no- 
tice of  a  prior  unrecorded  mortgage,  is  preferre^^ 
to  the  mortgagee  ;  and  the  bona  fide  assignee  of 
the  bond  accompanying  such  mortgage  is  also 
preferred  to  such  mortgagee.  Burke  v.  Allen,  3 
Yeates,  351. 

178.  The  original  certificate  of  a  register  of 
deeds,  as  to  when  a  mortgage  deed  was  received 
and  recorded,  is  conclusive  as  between  the  mort- 
gagee and  a  creditor  attaching  the  mortgaged 
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have  the  rij^ht  to  contiaae  the  dam  so  as  to  raise 
the  same  head  of  water  as  the  grantor  had  been 
accustomed  to  raise  before  the  grant.  Hathom 
T.  StituoHt  ib.  224. 

47.  A  deyise  of  a  mill,  with  appurtenances, 
conveys  not  the  buildings  merely,  but  the  land 
under  and  adjoining,  which  is  necessary  to  the 
use,  and  is  actually  used  with  it.  Whitney  y, 
Olney,  3  Mason,  280. 


MISDEMEANOR. 

1.  A  conspiracy  to  commit  a  misdemeanor  is 
not  merged  in  the  misdemeanor,  the  result  of 
the  conspiracy  when  committed.  Where  the 
crime  perpetrated  is  of  a  higher  grade  of  offence 
than  a  misdemeanor,  the  misdemeanor  is  merged 
in  the  crime.     People  ▼.  Mather,  4  Wend.  229. 

2.  Where  a  mere  misdemeanor  is  indicted  as  a 
felony,  a  conviction  as  for  a  felony  will  not  author- 
ize a  judgment  as  for  a  misdemeanor.  State  v. 
Wheeler,  3  Verm.  347. 

3.  If,  on  an  indictment  for  a  misdemeanor,  the 
evidence  shows  the  commission  of  a  felony,  the 
prisoner  should  be  acquitted  of  the  misdemeanor, 
m  order  to  beiuf  indicted  for  the  felony.  Com- 
wumwealth  v.  Roby,  12  Pick.  496, 508.  Common- 
wealth V.  Kingsbury,  5  Mass.  106.  See  Com- 
monwealth V.  Maeomber,  3  ib.  254,  258. 

4.  Whatever  constitutes  one  an  accessory,  in  a 
capital  offence,  renders  him  liable  as  principal  in 
a  misdemeanor.  State  v.  Westfield,  1  Bailey, 
132. 

5.  There  can  be  no  accessory  after  the  fact  in 
a  misdemeanor.  Commonwetuth  v.  Maeomber, 
3  Mass.  254.  CommonwetUth  v.  BaHow,  4  ib. 
439. 

6.  It  seems  that  the  statute  of  Alabama,  of 
1820,  providing  for  reserving  novel  and  difficult 
questions  in  criminal  cases,  was  not  intended 
to  include  misdemeanors.  Callahan  v.  State,  2 
Stew.  d&  Port.  379. 

7.  If  the  jury,  in  a  case  of  misdemeanor,  in 
Virginia,  fail  to  assess  the  fine,  which  it  was 
their  province  to  do,  finding  only  that  the  defend, 
ant  was  guilty,  judgment  will  not  be  arrested, 
but  one  of  imprisonment  rendered.  Common^ 
wealth  Y.Frye,  1  Virg.  Cas.  19. 

8.  In  indictments  for  misdemeanors,  in  the 
courts  of  the  United  States,  the  court,  and  not  the 
jury,  should  assess  the  fine.  U.  Slates  v.  Mvn- 
del,  6  Call,  245. 

9.  An  indictment  for  keeping  a  disorderly 
house,  charging  defendant  generally  with  **  keep- 
ing a  disorderly  and  ill-govemed  house,  and  pro- 
curing men  and  women  of  evil  fame,"  dec.,  was 
held  sufficient.  Commonwealth  v.  Stewart,  1  S. 
6l  R.  342. 

10.  Under  an  indictment  for  keeping  a  disor- 
derly house,  a  witness  for  the  prosecution  can- 
not be  asked  **  whether  the  house  was  a  general 
cause  of  complaint  by  the  neighbors,  as  dis- 
turbing them.'*  ih, 

11.  To  cast  a  dead  body  into  a  river,  without 
the  rites  of  Christian  sepulture,  is  indictable,  as 
an  offence  against  common  decency.  Kanaoan^s 
ease,  1  Greenl.  226. 

12.  The  exciting,  encouraging,  and  aiding, 
one  to  commit  a  misdemeanor,  is  itself  a  misde- 
meanor. Commonwealth  v.  Harrington,  3  Pick. 
96. 

13.  It  is  a  misdemeanor  to  persuade  another  to 
steal  a  conveyance  of  land.  Pennsylvamia  v. 
MGUl  tf  Boggs,  Addis.  21. 


14.  It  is  an  indictable  misdemeanor  to  deaden 
a  tree  standing  on  public  ground i  Common- 
wealth V.  Eckert,  2  Browne,  &9. 

15.  The  exportation  of  goods  to  a  foreign 
country,  contrary  to  the  act  of  9th  January,  1809, 
c.  72,  §  1,  is  a  misdemeanor,  of  which  the  circuit 
court  has  original  cognizance,  and  the  prosecu- 
tion may  be  by  information.  U,  States  v  Mann, 
1  Gallis.  3. 

16.  It  is  an  indictable  offence  to  discharge  a 
gun  unnecessarily,  with  knowledge  that  the 
health  of  a  sick  person  near  will  be  seriously  in- 
jured, and  such  an  effect  is  produced.  Com- 
monweaUh  v.  Wing,  9  Pick.  1. 

17.  Cow-stealing,  in  South  Carolina,  is  a  mis- 
demeanor.     Barton  v.  Watkins,  2  Hill,  S.  C.  674. 

18.  The  county  courts  of  Tennessee  have 
jurisdiction  of  every  description  of  misdemeanor 
of  an  inferior  nature  to  felony.  State  v.  Fields, 
Mart.  &  Yerg.  337. 

19.  The  state  of  Tennessee,  by  the  interven- 
tion of  the  attorney-general,  is  entitled  to  an 
appeal,  in  the  nature  of  a  writ  of  error,  in  cases  of 
misdemeanor.  State  v.  Fields,  Mart.  &,  Terg. 
137. 

20.  The  superior  court  of  law,  in  Virginia,  has 
no  power  to  change  the  venue  in  any  case  of 
misdemeanor.  Commonwealth  v.  Rolls,  2  Virg. 
Cas.  68.  See  Commonwealth  v.  Bedinger,  1 
Virg.  Cas.  125.  Nor  in  any  case  of  treason  or 
felony.  Commonwealth  v.  nUdy,  2  Virg.  Cas. 
69. 

21.  In  all  indictments  for  misdemeanor,  great 
or  small,  the  defendant  is  entitled  to  a  contin- 
uance for  one  term  after  the  indictment  is  found. 
State  V.  Frazer,  2  Bay.  96. 

See  Indictme5t. 


MONET. 

1.  A  note,  pavable  "  in  cash  or  in  cash  notes,' 
is  not  a  note  K>r  the  direct  payment  of  money, 
within  the  Kentucky  statute.  Louden  v.  Kenney, 
1  Bibb,  330. 

2.  In  a  suit  on  a  contract  for  commonwealth's 
bank  notes,  if  the  judgment  be  for  any  sum  less 
than  the  full  amount  and  interest,  it  will  not  be 
reversed  on  the  ground  that  the  degree  of  depre- 
ciation was  not  correct,  unless  evidence  is  intro- 
duced  of  the  actual  rate  of  depreciation.  Jfeal  v. 
Durrett,  7  J.  J.  Marsh.  101. 

3.  On  a  promise  to  pay  in  paper  currency,  a 
demand  is  not  necessary.  Bain  v.  Wilson,  1  J.  J. 
Marsh.  202. 

4.  A  tender  of  continental  money,  made  before 
October  5, 1779,  is  bad,  unless  proved  to  be  of 
some  emission  prior  to  September  20, 1776.  Shot- 
well  V.  Dennman,  Coxe,  174. 

5.  In  Maryland,  tobacco  was  formerly  consid- 
ered as  money,  in  judicial  proceedings,  and,  in 
actions  of  debt,  tobaieco  and  money  counts  were 
joined.     Crain  v.  Yates,  2  Har.  A  Gill,  332. 

6.  An  action  of  debt  will  not  lie  for  the  value 
in  money  of  tobacco,  recovered  by  a  judgment 
rendered  for  tdbacco  damages.  Skirvan  v.  JFilUst 
4  Har.  &  M'Hen.  483. 

7.  A  jud^rment  entered  for  sterling  money,  in 
Maryland,  m  1786,  was  held  valid.  Purvtanee 
V.  jfeave,  4  Har.  &  M'Hen.  199. 

8.  Paper  medium  is  not  money.  Lange  v. 
Kokno,  1  M'Cord,  115. 

9.  A  bank  bill  comes  within  the  description 
of  **  a  promissory  note  for  the  payment  of 
money,"  in  the  act  of  South  Carolina  <Mri796-7 
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m  relation  to  larceny.      SUUe  ▼.  WUton^  Const. 
Rep.  495. 

10.  Treasury  notes  are  neither  money  nor 
cash ;  and  evidence  of  one  will  not  support  an 
allegation  regarding  the  other.  Foquet  v.  Hood' 
fey,  3  Conn.  534. 

11.  The  depreciation  law  of  South  Carolina 
did  not  extend  to  contracts  made  out  of  the 
state.     Fowl  y.  Todd^  1  Bay,  176. 

12.  The  act  of  South  Carolina,  of  1785,  direct, 
ing  the  paper  medium  loan,  gives  a  form  for  the 
mortgages,  and  declares  that  they  shall  be  con- 
sidered as  recorded.  House  v.  Brailsford^  1  N. 
A  M.  31. 

13.  A  conveyance  of  land  was  made  in  1779, 
in  fee  simple,  upon  an  annual  rent,  payable  in 
^*  current  money."  It  was  held,  that  this  rent 
was  subject  to  the  Virginia  scale  of  depreciation, 
under  the  2d  section  of  the  Virginia  act  of  1781. 
ITatsan  v.  Mtxander^  1  Wash.  340. 

14.  Held,  also,  that  it  came  within  the  5th 
section  of  that  act,  so  as  to  warrant  the  court  in 
adjusting  it  upon  equitable  principles,  ib, 

15.  And,  in  such  case,  the  proper  method  of 
bringing  before  the  court  the  equity  claimed  un- 
der such  5th  section  is  by  a  special  verdict, 
finding  the  facts  ;  or  for  the  court  to  receive  evi- 
dence of  the  equitable  circumstances,  and  so  in- 
struct the  jury ;  or  to  hear  the  evidence  at  the 
trial,  and  correct  the  verdict,  according  to  the 
extent  of  the  equity  proved  :  but  it  is  improper 
for  the  court,  after  the  verdict,  to  examine  testi- 
mony, and  so  to  vary  the  verdict,  ih. 

16.  In  an  action  on  a  bond,  dated  1st  of  Feb- 
ruary, 1780,  payable  on  or  before  the  17th  of 
December,  1781,  **  with  interest  from  the  16th 
of  Fehniary,"  it  was  held,  that  the  latter  words, 
with  other  circumstances,  will  fix  the  period  at 
which  the  scale  of  depreciation  ought  to  be  ap- 
plied, to  February,  1779.  Pleasants  v.  Bibb^  1 
iVasli.  8. 

17.  Under  the  Virginia  act  for  scaling  paper 
money,  any  circumstances,  which  show  that  the 
contract  sued  on  was  made  with  reference  to  a 
different  scale  from  that  provided  by  the  statute, 
may  be  admitted  in  evidence.  Bogle  v.  VotoleSj 
1  CaU,  244. 

18.  In  cases  of  bonds,  however,  the  circum- 
stances must  be  very  strong  to  induce  a  depart- 
ure from  the  legal  scale  ;  and,  in  an  action  upon  a 
bond,  if  there  are  no  circumstances  on  the  bond 
itself  to  show  the  fact,  evidence  will  not  be  ad- 
mitted to  show  that  it  was  given  for  a  previous 
debt,  which  was  contracted  with  reference  to  a 
different  scale,  t^. 

19.  In  an  action  on  a  guardian's  bond,  in  Vir- 
ginia, against  the  surety,  the  penalty  was  re- 
duced by  the  scale  of  depreciation.  CaU  v.  Ai#n, 
1  Call,  333. 

20.  In  Virginia,  in  an  action  on  a  bill  of  ex- 
change for  sterling  money,  expressed  to  be  drawn 
for  current  money  received,  if  the  declaration  do 
not  state  the  sum  of  current  money,  the  plaintiff 
can  recover  only  current  money.  ProudJU  v. 
JHumiy,  1  Call,  394. 

21.  The  Pennsylvania  act  of  1777,  making 
certain  bills  of  credit  a  lesal  tender,  embraces 
continental  as  well  as  state  hills,  in  that  part  of 
it  which  makes  a  tender  and  refhsal  a  forfeiture 
of  the  debt.  Nor  was  this  act,  so  far  as  it  re- 
lates to  continental  bills,  repealed  by  the  3d 
action  of  the  act  of  May,  1778,  either  expressly 
or  by  implication.  Warder  v.  Arell^  2  Wash. 
382. 

22.  The  Virgrinia  act  of  1781,  establishing  a 
scale  of  depreciation,  does  not  extend  to  con- 


tracts  made  antecedent  to  the  Ist  of  January 
1777.     Walden  v.  Payne,  2  Wash.  1. 

23.  In  debt  upon  a  bond,  the  penalty  of  which 
was  for  current  money,  with  condition  to  pay  so 
much  in  sterling  money,  it  was  held,  that  the 
judgment  should  be  for  the  current  money  men- 
tioned in  the  penal  part  of  the  bond,  to  be  dis- 
charged by  the  sterling  money  in  the  condition, 
and  that  the  rate  of  exchange  should  be  settled 
by  the  court.     Terrell  v.  Ladd,  2  Wash.  150. 

24.  In  debt  upon  a  bond,  conditioned  for  the 
payment  of  so  much  money,  Pennsylvania  curren- 
cy, the  declaration  stated  the  value  in  Virginia 
currency.  The  defendant  having  confessed  judg- 
ment, it  was  entered  for  the  penalty,  to  be  paid 
in  Virginia  money.  Held,  that  this  was  correct, 
as  the  confession  fixed  the  value  of  the  money, 
without  the  interference  of  the  jury,  and  fur- 
nished a  standard  for  the  clerk  in  ascertaining 
the  value  of  the  sura  mentioned  in  the  condition. 
Strode  v.  Head,  2  Wash.  149. 

25.  On  judgments  for  sterling  money,  it  is 
necessary  for  the  court  to  fix  the  rate  of  ex- 
change.    Taylor  v.  M' Clean,  3  Call,  557. 

26.  A  bond  for  the  payment  of  tobacco,  under 
a  pecuniary  penalty,  executed  in  the  time  of  de- 
preciated paper  money,  in  Virginia,  is  to  be  re- 
duced by  the  scale.  Ooerstreet  v.  Marshall,  1  H. 
&.yi.  382. 

27.  Exchange  on  foreign  money  should  be 
calculated  according  to  the  rate  at  the  time  of 
Uial.     Lee  v.  fVileoz,  5  S.  &  R.  48. 

28.  ^'  Current  lawfiil  money,'*  by  the  Pennsyl- 
vania act  of  assembly,  means  such  money  as  is 
current  at  the  time  of  entering  into  the  contract 
Lee  V.  Biddis,  1  Dall.  175. 

29.  A  bond,  payable  in  <*  lawful  current 
money  of  Pennsylvania,"  was  held  to  relate  to 
the  money  issued  by  Congress.    Wharton  v.  Jlfor- 


ns,  1  Dall.  124. 


30.  A  promissory  note  **to  pay  ^1000,  which 
may  be  discharged  in  notes  of  the  bank  of  the 
commonwealth,"  is  a  contract  to  pay  ^1000  in 
such  paper ;  and  it  is  error  to  render  judgment . 
in  such  case,  for' that  sum  in  money,  or  for  in 
terest.  Mitchell  v.  Waring,  4  J.  J.  Marsh.  233. 
.  31.  Where,  in  a  declaration  against  a  consta- 
ble's surety,  plaintiff  avers  that  the  constable 
collected  ^61,  which  he  failed  to  pay  over,  and 
offers  in  evidence  the  constable's  receipt  for 
notes  to  collect,  for  which  the  commonwealth's 
paper  was  to  be  received,  the  evidence  does  not 
support  the  allegation.  White  v.  Commonwealth^ 
3  Dana,  461. 

32.  Proof  that  notes  of  the  commonwealth's 
bank  were  collected  by  a  constable  will  not  jus- 
tify a  verdict  for  their  nominal  amount  and  in- 
terest, where  there  is  no  proof  of  their  value,  ib, 

33.  In  an  indictment,  the  term  "  money  '*  will 
not  include  banknotes.  Pryorv.  Commonwealth, 
2  Dana,  298. 

34.  If  an  attorney  collect  paper  money  in  lieu 
of  specie,  without  authori^,  he  is  responsible  as 
for  failing  to  collect  it.      Wiclliffe  v.  Davis,  2  J 
J.  Marsh.  69. 

See  Bakx  Notks. 
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have  the  right  to  continue  the  dam  lo  as  to  raise 
the  same  head  of  water  as  the  grantor  had  heen 
accustomed  to  raise  before  the  grant.  Hathom 
y.  Stinson,  ib.  224. 

47.  A  devise  of  a  mill,  with  appurtenances, 
conveys  not  the  buildings  merely,  but  the  land 
under  and  adjoining,  which  is  necessary  to  the 
use,  and  is  actually  used  with  it.  Whitney  v. 
O/ney,  3  Mason,  280. 


MISDEMEANOR. 

1.  A  conspiracy  to  commit  a  misdemeanor  is 
not  merged  in  the  misdemeanor,  the  result  of 
the  conspiracy  when  committed.  Where  the 
crime  perpetrated  is  of  a  higher  grade  of  offence 
than  a  misdemeanor,  the  misdemeanor  is  merged 
in  the  crime.    People  v.  Mather^  4  Wend.  229. 

2.  Where  a  mere  misdemeanor  is  indicted  as  a 
felony,  a  conviction  as  for  a  felony  will  not  author* 
ize  a  judgment  as  for  a  misdemeanor.  State  v. 
Wheeler^  3  Verm.  347. 

3.  If,  on  an  indictment  for  a  misdemeanor,  the 
evidence  shows  the  commission  of  a  felony,  the 
prisoner  should  be  acquitted  of  the  misdemeanor, 
m  order  to  being  indicted  for  the  felony.  Cont' 
m&nwealth  v.  jR^,  12  Pick.  496, 508.  Common- 
wealth  V.  Kingsbury,  5  Mass.  106.  See  Com- 
monwealth  v.  Maeomber,  3  ib.  254,  258. 

4.  Whatever  constitutes  one  an  accessoi^,  in  a 
capital  offence,  renders  him  liable  as  principal  in 
a  misdemeanor.      State  v.  Westfield,   1   Bailey, 

5.  There  can  be  no  accessory  after  the  fact  in 
a  misdemeanor.  CommonwetUth  v.  Macomber, 
3  Mass.  254.  Commonwealth  v.  Barlow,  4  ib. 
439. 

6.  It  seems  that  the  statute  of  Alabama,  of 
1820,  providing  for  reserving  novel  and  difficult 
questions  in  criminal  cases,  was  not  intended 
to  include  misdemeanors.  Callahan  v.  State,  2 
Stew.  &,  Port.  379. 

7.  If  the  jury,  in  a  case  of  misdemeanor,  in 
Virginia,  fail  to  assess  the  fine,  which  it  was 
their  province  to  do,  finding  only  that  the  defend, 
ant  was  guilty,  judgment  will  not  be  arrested, 
but  one  of  imprisonment  rendered.  Common- 
wealth  y.Frye,  1  Virg.  Cas.  19. 

8.  In  indictments  for  misdemeanors,  in  the 
courts  of  the  United  States,  the  court,  and  not  the 
jury,  should  assess  the  fine.  U.  States  v.  Mun- 
dd,  6  Gall,  245. 

9.  An  indictment  for  keeping  a  disorderly 
house,  charging  defendant  generally  with  **  keep- 
ing a  disorderly  and  ill-governed  house,  and  pro- 
curing men  and  women  of  evil  fame,"  &o.,  was 
held  sufficient.  Commonwealth  v.  Stewart,  1  S. 
&  R.  342. 

10.  Under  an  indictment  for  keeping  a  disor- 
derly house,  a  witness  for  the  prosecution  can- 
not be  asked  **  whether  the  house  was  a  general 
cause  of  complaint  by  the  neighbors,  as  dis- 
turbing them."  ib, 

11 .  To  cast  a  dead  body  into  a  river,  without 
the  rites  of  Christian  sepulture,  is  indictable,  as 
an  offence  against  common  decency.  Kanaoan^s 
case,  1  Greenl.  226. 

12.  The  exciting,  encouraging,  and  aiding, 
one  to  commit  a  misdemeanor,  is  itself  a  misde- 
meanor. CommiOnwtaUh  v.  Harrington,  3  Pick. 
96. 

13.  It  is  a  misdemeanor  to  persuade  another  to 
steal  a  conveyance  of  land.  PeninsylvaMia  v. 
M'GUl  $r  Boggs,  Addis.  21. 


14.  It  is  an  indictable  misdemeanor  to  deaden 
a  tree  standing  on  public  ground!  Common- 
wealth v.  Eekert,  2  Browne,  €i9, 

15.  The  exportation  of  goods  to  a  foreigrn 
country,  contrary  to  the  act  of  9th  January,  J 809, 
c.  72,  I  1,  is  a  misdemeanor,  of  which  the  circuit 
court  has  original  cognizance,  and  the  prosecn- 
tion  may  be  by  information.  U.  States  v  Mann, 
1  Gallis.  3. 

16.  It  is  an  indictable  ofience  to  discharge  a 
gun  unnecessarily,  with  knowledge  that  the 
health  of  a  sick  person  near  will  be  seriously  in- 
jured, and  such  an  effect  is  produced.  Com- 
monwealth V.  Wing,  9  Pick.  1. 

17.  Cow-stealing,  in  South  Carolina,  is  a  mis- 
demeanor.    Barton  v.  WatkinSj^HiW,  S.  C.  674. 

18.  The  county  courts  of  Tennessee  have 
jurisdiction  of  every  description  of  misdemeanor 
of  an  inferior  nature  to  felony.  State  v.  Fields, 
Mart.  &  Terg.  137. 

19.  The  state  of  Tennessee,  by  the  interven- 
tion  of  the  attorney-general,  is  entitled  to  an 
appeal,  in  the  nature  of  a  writ  of  error,  in  cases  of 
misdemeanor,  ^tate  v.  Fields,  Mart.  &  Terg. 
137. 

20.  The  superior  court  of  law,  in  Virginia,  has 
no  power  to  change  the  venue  in  any  case  of 
misdemeanor.  Commonwealth  v.  Rolls,  2  Virg. 
Cas.  68.  See  Commonwealth  v.  Bedinger,  1 
Virg.  Cas.  125.  Nor  in  any  case  of  treason  or 
felony.  Commonwealth  v.  JVildy,  2  Virg.  Cas. 
69. 

21.  In  all  indictments  for  misdemeanor,  great 
or  small,  the  defendant  is  entitled  to  a  contin- 
uance for  one  term  after  the  indictment  is  found. 
State  V.  Frazer,  2  Bay.  96. 

See  Indictmxnt. 


MONET. 

1.  A  note,  pavable  <*in  cash  or  in  cash  notes,* 
is  not  a  note  ror  the  direct  payment  of  money, 
within  the  Kentucky  statute.  Louden  v.  Kenney, 
1  Bibb,  330. 

2.  In  a  suit  on  a  contract  for  commonwealth's 
bank  notes,  if  the  judgment  be  for  any  sum  less 
than  the  full  amount  and  interest,  it  will  not  be 
reversed  on  the  ground  that  the  degree  of  depre- 
ciation was  not  correct,  unless  evidence  is  intro- 
duced  of  the  actual  rate  of  depreciation.  Jfeal  t. 
Durrett,  7  J.  J.  Marsh.  101. 

3.  On  a  promise  to  pay  in  paper  currency,  a 
demand  is  not  necessary.  Bain  v.  Wilson,  1  J.  J. 
Marsh.  202. 

4.  A  tender  of  continental  money,  made  before 
October  5,  1779,  is  bad,  unless  proved  to  be  of 
some  emission  prior  to  September  20, 1776.  Shot- 
wdl  V.  Dennman,  Coxe,  174. 

5.  In  Maryland,  tobacco  was  formerly  consid- 
ered as  money,  in  judicial  proceedings,  and,  in 
actions  of  debt,  tobaicco  and  money  counts  were 
joined.     Crain  v.  Yates,  2  Har.  db  Gill,  332. 

6.  An  action  of  debt  will  not  lie  for  the  value 
in  money  of  tobacco,  recovered  by  a  judgment 
rendered  for  tobacco  damages.  Skirvan  v.  fFillis, 
4  Har.  &  M'Hen.  483. 

7.  A  jud^rment  entered  for  sterling  monev,  in 
Mairland,  m  1786,  was  held  valid.  Purmanee 
V.  Jfeave,  4  Har.  &  M'Hen.  199. 

8.  Paper  medium  is  not  money.  Lange  t. 
Kokne,  1  M'Cord,  115. 

9.  A  bank  bill  comes  within  the  description 
of  **  a  promissory  note  for  the  payment  of 
money,"  in  the  act  of  South  Carolina  of  1736  -  7 
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m  relation  to  larceny.      SiaU  v.  WiUanj  Const. 
Rep.  495. 

10.  Treasury  notes  are  neither  money  nor 
cash ;  and  eTJdence  of  one  will  not  support  an 
allegation  regarding  the  other.  Foqiut  v.  Hoad^ 
Zey,  3  Conn.  534. 

11.  The  depreciation  law  of  South  Carolina 
did  not  extend  to  contracts  made  out  of  the 
state.     Fowl  y.  TWif,  1  Bay,  176. 

12.  The  act  of  South  Carolina,  of  1785,  direct, 
ing  the  paper  medium  loan,  gives  a  form  for  the 
mortgages,  and  declares  that  they  shall  be  con- 
sidered as  recorded.  House  ▼.  Brailsford,  1  N. 
&  M.  31. 

13.  A  conveyance  of  land  was  made  in  1779, 
in  fee  simple,  upon  an  annual  rent,  payable  in 
**  current  money."  It  was  held,  that  this  rent 
was  subject  to  the  Virginia  scale  of  depreciation, 
under  the  2d  section  of  the  Virginia  act  of  1781. 
Watson  ▼.  Alexander,  1  Wash.  340. 

14.  Held,  also,  that  it  came  within  the  5th 
section  of  that  act,  so  as  to  warrant  the  court  in 
adjusting  it  upon  equitable  principles,  ib. 

15.  And,  in  such  case,  the  proper  method  of 
bringing  before  the  court  the  equity  claimed  un- 
der such  5th  section  is  by  a  special  verdict, 
finding  the  facts ;  or  for  the  court  to  receive  evi- 
dence of  the  equitable  circumstances,  and  so  in- 
struct the  jury ;  or  to  hear  the  evidence  at  the 
trial,  and  correct  the  verdict,  according  to  the 
extent  of  the  equity  proved  :  but  it  is  improper 
for  the  court,  after  the  verdict,  to  examine  testi- 
mony, and  so  to  vafy  the  verdict,  ib. 

16.  In  an  action  on  a  bond,  dated  1st  of  Feb- 
ruary, 1780,  payable  on  or  before  the  17th  of 
December,  1781,  *<  with  interest  ftom  the  16th 
of  February,"  it  was  held,  that  the  latter  words, 
with  other  circumstances,  will  fix  the  period  at 
which  the  scale  of  depreciation  ought  to  be  ap. 
plied,  to  February,  1779.  Pleasants  v.  Bibb^  1 
Wash.  8. 

17.  Under  the  Virginia  act  for  scaling  paper 
nx>ney,  any  circumstances,  which  show  that  the 
contract  sued  on  was  made  with  reference  to  a 
difierent  scale  from  that  provided  by  the  statute, 
may  be  admitted  in  evidence.  Bogle  v.  Vowles, 
1  Call,  244. 

18.  In  cases  of  bonds,  however,  the  circum- 
stances must  be  very  strong  to  induce  a  depart- 
ure from  the  legal  scale ;  and,  in  an  action  upon  a 
bond,  if  there  are  no  circumstances  on  the  bond 
itself  to  show  the  fact,  evidence  will  not  be  ad- 
mitted to  show  that  it  was  given  for  a  previous 
debt,  which  was  contracted  with  reference  to  a 
different  scale,  ib. 

19.  In  an  action  on  a  guardian*s  bond,  in  Vir- 
ginia, against  the  surety,  the  penalty  was  re- 
duced by  the  scale  of  depreciation.  Cau  v.  Ruffin^ 
1  Call,  333. 

20.  In  Virginia,  in  an  action  on  a  bill  of  ex- 
change for  sterling  money,  expressed  to  be  drawn 
for  current  money  received,  if  the  declaration  do 
not  state  the  sum  of  current  money,  the  plaintiff 
can  recover  only  current  money.  Proudfit  v. 
JITiuTiiy,  1  Call,  394. 

21.  The  Pennsylvania  act  of  1777,  making 
certain  bills  of  credit  a  lesal  tender,  embraces 
continental  as  well  as  state  oills,  in  that  part  of 
it  which  makes  a  tender  and  refbsal  a  forfeiture 
of  the  debt.  Nor  was  this  act,  so  far  as  it  re- 
lates to  continental  bills,  repealed  by  the  3d 
wction  of  the  act  of  May,  1778,  either  expressly 
or  by  implication.  Warder  v.  ArM,  2  Wash. 
282. 

22.  The  Virginia  act  of  1781,  establishing  a 
scale  of  depreciation,  does  not  extend  to  con- 


tracts made  antecedent  to  the  1st  of  January 
1777.     Walden  v.  Paynt^  2  Wash.  1. 

23.  In  debt  upon  a  bond,  the  penalty  of  which 
was  for  current  money,  with  condition  to  pay  so 
much  in  sterling  money,  it  was  held,  that  the 
judgment  should  be  for  the  current  money  men- 
tioned in  the  penal  part  of  the  bond,  to  be  dis- 
charged by  the  sterling  money  in  the  condition, 
and  Slat  the  rate  of  exchange  should  be  setUed 
by  the  court.     Terrell  v.  LaSd,  2  Wash.  150. 

24.  In  debt  upon  a  bond,  conditioned  for  the 
payment  of  so  much  money,  Pennsylvania  curren- 
cy, the  declaration  stated  the  value  in  Virginia 
currency.  The  defendant  having  confessed  judg- 
ment, it  was  entered  for  the  penalty,  to  be  paid 
in  Virginia  money.  Held,  that  this  was  correct, 
as  the  confession  fixed  the  value  of  the  money, 
without  the  interference  of  the  jury,  and  fur- 
nished a  standard  for  the  clerk  in  ascertaining 
the  value  of  the  sum  mentioned  in  the  condition. 
Strode  v.  Head,  2  Wash.  149. 

25.  On  judgments  for  sterling  money,  it  is 
necessary  for  the  court  to  fix  the  rate  of  ez- 
changre.     Taylor  y.  AT  Clean,  3  Call,  ^7. 

26.  A  bond  for  the  payment  of  tobacco,  under 
a  pecuniary  penalty,  executed  in  the  time  of  de- 
preciated paper  money,  in  Virginia,  is  to  be  re* 
duced  by  the  scale.  Ooerstreet  v.  Marshall,  1  H. 
&M.  382. 

27.  Exchange  on  foreign  money  should  be 
calculated  according  to  the  rate  at  the  time  of 
trial.     Lee  v.  Wilcox,  5  S.  db  R.  48. 

28.  **  Current  lawful  money,"  by  the  Pennsyl- 
vania act  of  assembly,  means  such  money  as  is 
current  at  the  time  of  entering  into  the  contract 
Lee  V.  Biddis,  1  Dal].  175. 

29.  A  bond,  payable  in  '*  lawful  current 
money  of  Pennsylvania,"  was  held  to  relate  to 
the  money  issued  by  Congress.  Wharton  v.  Mor* 
ris,  1  Dall.  124. 

30.  A  promissory  note  **to  pav  ^1000,  which 
may  be  discharged  in  notes  of  the  bank  of  the 
commonwealth,"  is  a  contract  to  pay  $1000  in 
such  paper ;  and  it  is  error  to  render  judgment . 
in  such  case,  for 'that  sum  in  money,  or  for  in 
terest.     Mitchell  v.  Waring,  4  J.  J.  Marsh.  233. 

.  31.  Where,  in  a  declaration  against  a  consta- 
ble's surety,  plaintiff  avers  that  the  constable 
collected  $61,  which  he  failed  to  pay  over,  and 
offers  in  evidence  the  constable's  receipt  for 
notes  to  collect,  for  which  the  commonwealth's 
paper  was  to  be  received,  the  evidence  does  not 
support  the  allegation.  White  v.  Commonwealth^ 
3  Dana,  461. 

32.  Proof  that  notes  of  the  commonwealth's 
bank  were  collected  by  a  constable  will  not  jus- 
tify a  verdict  for  their  nominal  amount  and  in- 
terest, where  there  is  no  proof  of  their  value,  ib. 

33.  In  an  indictment,  the  term  "  money  "  will 
not  include  bank  notes.  Pryor  v.  Commonwealth, 
2  Dana,  298. 

34.  If  an  attorney  collect  paper  money  in  lieu 
of  specie,  without  authority,  he  is  responsible  as 
for  failing  to  collect  it.      WieJil\fe  v.  Davis,  2  J 
J.  Marsh.  69. 

See  Bahx  Notes. 
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have  the  right  to  contiaoe  the  dam  so  as  to  raise 
the  same  head  of  water  as  the  grantor  had  been 
accustomed  to  raise  before  the  grant.  Hathom 
T.  Stituon,  ib.  224. 

47.  A  deyise  of  a  mill,  with  appurtenances, 
conveys  not  the  buildings  merely,  but  the  land 
under  and  adjoining,  which  is  necessary  to  the 
use,  and  is  actually  used  with  it.  Whitney  v. 
Olney,  3  Mason,  280. 


MISDEMEANOR. 

1.  A  conspiracy  to  commit  a  misdemeanor  is 
not  merged  in  the  misdemeanor,  the  result  of 
the  conspiracy  when  committed.  Where  the 
crime  perpetrated  is  of  a  higher  grade  of  offence 
than  a  misdemeanor,  the  misdemeanor  is  merged 
in  the  crime.     People  v.  Mather,  4  Wend.  229. 

2.  Where  a  mere  misdemeanor  is  indicted  ss  a 
felony,  a  conviction  as  for  a  felony  will  not  author- 
ize a  judgment  as  for  a  misdemeanor.  State  v. 
Wheder,  3  Verm.  347. 

3.  If,  on  an  indictment  for  a  misdemeanor,  the 
evidence  shows  the  commission  of  a  felony,  the 
prisoner  should  be  acquitted  of  the  misdemeanor, 
m  order  to  beinf  indicted  for  the  felony.  Com- 
wumwealth  v.  Roby,  12  Pick.  496, 508.  Common- 
wealth V.  Kingsbury,  5  Mass.  106.  See  Com- 
monwealth V.  Maeomberj  3  ib.  254,  258. 

4.  Whatever  constitutes  one  an  accessoij,  in  a 
capital  offence,  renders  him  liable  as  principal  in 
a  misdemeanor.     State  v.  WeetfUld,  1   Bailey, 

5.  There  can  be  no  accessory  after  the  fact  in 
a  misdemeanor.  CommonwetUth  v.  Macomber, 
3  Mass.  254.  Commonwealth  v.  Barlow,  4  ib. 
439. 

6.  It  seems  that  the  statute  of  Alabama,  of 
1820,  providing  for  reserving  novel  and  difficult 
questions  in  criminal  cases,  was  not  intended 
to  include  misdemeanors.  Callahan  v.  State,  2 
Stew.  &  Port.  379. 

7.  If  the  jury,  in  a  case  of  misdemeanor,  in 
Virginia,  fail  to  assess  the  fine,  which  it  was 
their  province  to  do,  finding  only  that  the  defend- 
ant was  guilty,  judgment  will  not  be  arrested, 
but  one  of  imprisonment  rendered.  Common' 
wealth  y.Frye,  1  Virg.  Cas.  19. 

8.  In  indictments  for  misdemeanors,  in  the 
courts  of  the  United  States,  the  court,  and  not  the 
jury,  should  assess  the  fine.  U.  States  v.  Mun- 
del,  6  Call,  245. 

9.  An  indictment  for  keeping  a  disorderly 
house,  charging  defendant  generally  with  **  keep- 
ing a  disorderly  and  ill-governed  house,  and  pro- 
curing men  and  women  of  evil  fame,"  dec.,  was 
held  sufficient.  Commonwealth  v.  Siewart,  1  S. 
Sl  R.  342. 

10.  Under  an  indictment  for  keeping  a  disor- 
derly house,  a  witness  for  the  prosecution  can- 
not be  asked  **  whether  the  house  was  a  general 
cause  of  complaint  by  the  neighbors,  as  dis- 
turbing them."  ib, 

11.  To  cast  a  dead  body  into  a  river,  without 
the  rites  of  Christian  sepulture,  is  indictable,  as 
an  offence  against  common  decency.  Kana9an*s 
ease,  1  Greenl.  226. 

12.  The  exciting,  encouraging,  and  aiding, 
one  to  commit  a  misdemeanor,  is  itself  a  misde- 
meanor. Commonwealth  v.  Harrington,  3  Pick. 
26. 

13.  It  is  a  misdemeanor  to  persuade  another  to 
steal  a  conveyance  of  land.  PennsylvaMia  v. 
JlfGUltf  Boggs,  Addis.  21. 


14.  It  is  an  indictable  misdemeanor  to  deaden 
a  tree  standing  on  public  ground!  Common- 
wealth V.  Eckert,  2  Browne,  £l9. 

15.  The  exportation  of  goods  to  a  foreign 
country,  contrary  to  the  act  of  9th  January,  1809, 
c.  72,  I  1,  is  a  misdemeanor,  of  which  the  circuit 
court  has  original  cognizance,  and  the  prosecu- 
tion may  be  by  information.  U,  States  v  Mann, 
1  Gallis.  3. 

16.  It  is  an  indictable  offence  to  discharge  a 

fun  unnecessarily,  with  knowledge  that  the 
ealth  of  a  sick  person  near  will  be  seriously  in- 
jured,  and  such  an  effect  is  produced.  Com- 
monwealth V.  Wing,  9  Pick.  1. 

17.  Cow-stealing,  in  South  Carolina,  is  a  mis- 
demeanor.     Barton  v.  Watkins,  2  Hill,  S.  C.  674. 

18.  The  county  courts  of  Tennessee  have 
jurisdiction  of  every  description  of  misdemeanor 
of  an  inferior  nature  to  felony.  State  v.  Fields, 
Mart.  &  Yerg.  337. 

19.  The  state  of  Tennessee,  by  the  interven- 
tion  of  the  attorney-general,  is  entitled  to  an 
appeal,  in  the  nature  of  a  writ  of  error,  in  cases  of 
misdemeanor.  State  v.  Fields,  Mart.  &,  Terg. 
137. 

20.  The  superior  court  of  law,  in  Virginia,  has 
no  power  to  change  the  venue  in  any  case  of 
misdemeanor.  Commonwealth  v.  Rolls,  2  Virg. 
Cas.  68.  See  Comfwnwealth  v.  Bedinger,  1 
Virg.  Cas.  125.  Nor  in  any  case  of  treason  or 
felony.  Commonwealth  v.  wildy,  2  Virg.  Cas. 
69. 

21.  In  all  indictments  fer  misdemeanor,  great 
or  small,  the  defendant  is  entitled  to  a  contin- 
uance for  one  term  after  the  indictment  is  found. 
State  V.  Frazer,  2  Bay.  96. 

See  iNDICTMEffT. 


MONET. 

1.  A  note,  pavable  "  in  cash  or  in  cash  notes,* 
is  not  a  note  for  the  direct  payment  of  money, 
within  the  Kentucky  statute.  Louden  v.  Kenney, 
1  Bibb,  330. 

2.  In  a  suit  on  a  contract  for  commonwealth's 
bank  notes,  if  the  judgment  be  fer  any  sum  less 
than  the  full  amount  and  interest,  it  will  not  be 
reversed  on  the  ground  that  the  degree  of  depre- 
ciation was  not  correct,  unless  evidence  is  intro- 
duced of  the  actual  rate  of  depreciation.  Jfeal  v. 
Durrett,  7  J.  J.  Marsh.  101. 

3.  On  a  promise  to  pay  in  paper  currency,  a 
demand  is  not  necessary.  Bain  v.  Wilson,  1  J.  J. 
Marsh.  202. 

4.  A  tender  of  continental  money,  made  before 
October  5,  1779,  is  bad,  unless  proved  to  be  of 
some  emission  prior  to  September  20, 1776.  SftoC- 
well  V.  Dennman,  Coxe,  174. 

5.  In  Maryland,  tobacco  was  fermerly  consid- 
ered as  money,  in  judicial  proceedings,  and,  in 
actions  of  debt,  tobacco  and  money  counts  were 
joined.     Crain  v.  Yates,  2  Har.  &  Grill,  332. 

6.  An  action  of  debt  will  not  lie  for  the  value 
in  money  of  tobacco,  recovered  by  a  judgment 
rendered  for  tdbacco  damages.  Skirvan  v.  fFUUst 
4  Har.  &  M'Hen.  483. 

7.  A  jud|pnent  entered  for  sterling  money,  in 
Maryland,  in  1786,  was  held  valid.  Purvtanee 
V.  Jfeave,  4  Har.  A  M'Hen.  199. 

8.  Paper  medium  is  not  money.  Lange  v. 
Kohne,  1  M'Cord,  115. 

9.  A  bank  bill  comes  within  the  description 
of  **a  promissory  note  for  the  payment  of 
money,"  in  the  act  of  South  Carolina  <n  1736  -7 
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in  lelation  to  larceny.      Siate  y.  WiUtm^  Const. 
Rep.  495. 

10.  Treasorj  notes  are  neither  money  nor 
cash ;  and  evidence  of  one  will  not  support  an 
allegation  regarding  the  other.  Foqiut  y.  Haad' 
ley,3  Conn.  534. 

11.  The  depreciation  law  of  South  Carolina 
did  not  extend  to  contracts  made  out  of  the 
state.    Fotol  y.  TVmU,  1  Bay,  176. 

12.  The  act  of  South  Carolina,  of  1785,  direct- 
ing  the  paper  medium  loan,  giyes  a  form  for  the 
mortgages,  and  declares  that  they  shall  be  con- 
sidered as  recorded.  House  y.  Brailsford,  1  N. 
&  M.  31. 

13.  A  conyeyance  of  land  was  made  in  1779, 
in  fee  simple,  upon  an  annual  rent,  payable  in 
"current  money."  It  was  held,  that  this  rent 
vas  subject  to  tne  Virginia  scale  of  depreciation, 
under  the  2d  section  of  the  Virginia  act  of  1781. 
Watson  y.  Alexander^  I  Wash.  340. 

14.  Held,  also,  that  it  came  within  the  5th 
section  of  that  act,  so  as  to  warrant  the  court  in 
adjusting  it  upon  equitable  principles,  ib. 

15.  And,  in  such  case,  the  proper  method  of 
bringing  before  the  court  the  equity  claimed  un- 
der such  5th  section  is  by  a  special  yerdict, 
finding  the  facts ;  or  for  the  court  to  receiye  eyi- 
dence  of  the  equitable  circumstances,  and  so  in- 
struct the  jary ;  or  to  hear  the  eyidence  at  the 
trial,  and  correct  the  yerdict,  according  to  the 
extent  of  the  equity  proyed  :  but  it  is  improper 
for  the  court,  after  the  yerdict,  to  examine  testi- 
mony, and  so  to  yafy  the  yerdict.  ib, 

16.  In  an  action  on  a  bond,  dated  1st  of  Feb- 
ruary, 1780,  payable  on  or  before  the  17th  of 
December,  1781,  **  with  interest  from  the  16th 
of  February,"  it  was  held,  that  the  latter  words, 
with  other  circumstances,  will  fix  the  period  at 
which  the  scale  of  depreciation  ought  to  be  ap- 
plied, to  February,  1779.  Pleasants  y.  Bibh^  1 
Wash.  8. 

17.  Under  the  Virginia  act  for  scaling  paper 
money,  any  circumstances,  which  show  that  the 
contract  sued  on  was  made  with  reference  to  a 
di&rent  scale  from  that  proyided  by  the  statute, 
may  be  admitted  in  eyidence.  Bogle  y.  Vowles, 
1  Call,  244. 

18.  In  caaes  of  bonds,  howeyer,  the  circum- 
stances must  be  yery  strong  to  induce  a  depart- 
nre  from  the  legal  scale ;  and,  in  an  action  upon  a 
bond,  if  there  are  no  circumstances  on  the  bond 
itself  to  show  the  fact,  eyidence  will  not  be  ad- 
mitted to  show  that  it  was  giyen  for  a  preyions 
debt,  which  vas  contracted  with  reference  to  a 
different  scale,  ib. 

19.  In  an  action  on  a  guardian*8  bond,  in  Vir- 
ginia, against  the  surety,  the  penalty  was  re- 
duced by  the  scale  of  depreciation.  Call  y.  Ruffing 
1  Call,  333. 

20.  In  Virginia,  in  an  action  on  a  bill  of  ex- 
change for  sterling  money,  expressed  to  be  drawn 
for  current  money  receiyed,  if  the  declaration  do 
not  state  the  sum  of  current  money,  the  plaintiff 
ean  recoyer  only  current  money.  ProudJU  y. 
Jfarrav,  1  Call,  394. 

21.  The  Penney lyania  act  of  1777,  making 
certain  bills  of  credit  a  lesal  tender,  embraces 
continental  as  well  as  state  oills,  in  that  part  of 
it  which  makes  a  tender  and  refbsal  a  forfeiture 
of  the  debt.  Nor  was  this  act,  so  far  as  it  re- 
lates to  continental  bills,  repealed  by  the  3d 
Kotion  of  the  act  of  May,  1778,  either  expressly 
or  by  implication.  Warder  y.  Jirdly  2  Wash. 
282. 

22.  The  Virginia  act  of  1781,  establishing  a 
scale  of  depreciation,  does  not  extend  to  con- 
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tracts  made  antecedent  to  the  1st  of  January 
1777.     Walden  y.  Payne^  2  Wash.  1. 

23.  In  debt  upon  a  bond,  the  penalty  of  which 
was  for  current  money,  with  condition  to  pay  so 
much  in  sterling  money,  it  was  held,  that  the 
judgment  should  be  for  the  current  money  men- 
tioned in  the  penal  part  of  the  bond,  to  be  dis« 
charged  by  the  sterling  money  in  the  condition, 
and  that  the  rate  of  exchange  should  be  settled 
by  the  court.     Terrell  y.  Ladd,  2  Wash.  150. 

24.  In  debt  upon  a  bond,  conditioned  for  the 
payment  of  BO  much  money,  Penn^lyania  curren- 
cy, the  declaration  stated  the  yalue  in  Virginia 
currency.  The  defendant  haying  confessed  judg- 
ment, it  was  entered  for  the  penalty,  to  be  paid 
in  Virginia  money.  Held,  that  this  was  correct| 
as  the  confession  fixed  the  yalue  of  the  money, 
without  the  interference  of  the  jury,  and  fur- 
nished a  standard  for  the  clerk  in  ascertaining 
the  yalue  of  the  sum  mentioned  in  the  condition. 
Strode  v.  Head,  2  Wash.  149. 

25.  On  judgments  for  sterling  money,  it  is 
necessary  for  the  court  to  fix  the  rate  of  ex- 
change.    Taylor  v.  JIf  Clean,  3  Call,  557. 

26.  A  bond  for  the  payment  of  tobacco,  under 
a  pecuniary  penalty,  executed  in  the  time  of  de- 
preciated paper  money,  in  Virginia,  is  to  be  re- 
duced by  the  scale.  Overstreet  y.  Marshall,  1  H. 
&M.  382. 

27.  Exchange  on  foreign  money  should  be 
calculated  according  to  the  rate  at  the  time  of 
trial.     Lee  y.  Wilcox,  5  S.  &  R.  48. 

28.  *•*•  Current  lawful  money,"  by  the  Pennsyl- 
yania  act  of  assembly,  means  such  money  as  is 
current  at  the  time  of  entering  into  the  contract 
Ue  y.  Biddis,  1  Dall.  175. 

29.  A  bond,  payable  in  <Mawful  current 
money  of  Pennsylyania,*'  was  held  to  relate  to 
the  money  issued  by  Congress.  Wharton  y.  Mor^ 
ris,  1  Dall.  124. 

30.  A  promissory  note  **to  pay  ^1000,  which 
may  be  discharged  in  notes  of  the  bank  of  the 
commonwealth,"  is  a  contract  to  pay  ^1000  in 
such  paper ;  and  it  is  error  to  render  judgment . 
in  such  case,  for 'that  sum  in  money,  or  for  in 
terest.    Mitchell  y.  Waring,  4  J.  J.  Marsh.  233. 

.  31.  Where,  in  a  declaration  against  a  consta- 
ble's surety,  plaintiff  ayers  that  the  constable 
collected  ^61,  which  he  failed  to  pay  oyer,  and 
offers  in  eyidence  the  constable's  receipt  for 
notes  to  collect,  for  which  the  commonwealth's 
paper  was  to  be  receiyed,  the  eyidence  does  not 
support  the  allegation.  White  y.  Commontoealth, 
3  Dana,  461. 

32.  Proof  that  notes  of  the  commonwealth's 
bank  were  collected  by  a  constable  will  not  jus- 
tify a  yerdict  for  their  nominal  amount  and  in- 
terest, where  there  is  no  proof  of  their  yalue.  ib. 

33.  In  an  indictment,  the  term  <<  money  "  will 
not  include  bank  notes.  Pryor  y.  Commonwealth, 
2  Dana,  298. 

34.  If  an  attorney  collect  paper  money  in  lieu 
of  specie,  wiUiout  authori^,  he  is  responsible  as 
for  failing  to  collect  it      WUUiffe  y.  Davis,  2  J 
J.  Marsh.  69. 

See  Bakx  Notes. 
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II.  Of  Sie  respective  Interests  and  Rights  of 
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have  the  right  to  contiaae  the  dam  so  as  to  raise 
the  same  head  of  water  as  the  grantor  had  been 
•ocustomed  to  raise  before  the  grant.  Hatkom 
y.  Stinson,  ib.  224. 

47.  A  devise  of  a  mill,  with  appurtenances, 
conveys  not  the  buildings  merely,  but  the  land 
under  and  adjoining,  which  is  necessary  to  the 
use,  and  is  actually  used  with  it.  WkUney  t. 
Olnty^  3  Mason,  280. 


MISDEMEANOR. 

1.  A  conspiracy  to  commit  a  misdemeanor  is 
not  merged  in  the  misdemeanor,  the  result  of 
the  conspiracy  when  committed.  Where  the 
crime  perpetrated  is  of  a  higher  grade  of  offence 
than  a  misdemeanor,  the  misdemeanor  is  merged 
in  the  crime.     People  ▼.  Mather,  4  Wend.  229. 

2.  Where  a  mere  misdemeanor  is  indicted  as  a 
felony,  a  conviction  as  for  a  felony  will  not  author- 
ize  a  judgment  as  for  a  misdemeanor.  State  v. 
Wheeler,  3  Verm.  347. 

3.  If,  on  an  indictment  for  a  misdemeanor,  the 
evidence  shows  the  commission  of  a  felony,  the 
prisoner  should  be  acquitted  of  the  misdemeanor, 
m  order  to  being  indicted  for  the  felony.  Cam- 
m&ntoealth  v.  R^y,  12  Pick.  496, 508.  Common- 
wealth V.  Kingsbury,  5  Mass.  106.  See  Com- 
m&nweaUk  v.  Macomber,  3  ib.  254,  258. 

4.  Whatever  constitutes  one  an  accessory,  in  a 
capital  offence,  renders  him  liable  as  principal  in 
a  misdemeanor.  State  y.  Westtidd,  1  Bailey, 
132. 

5.  There  can  be  no  accessory  after  the  fact  in 
a  misdemeanor.  CommonweaUh  v.  Macomher, 
3  Mass.  254.  Commonwealth  v.  Barlow,  4  ib. 
439. 

6.  It  seems  that  the  statute  of  Alabama,  of 
1820,  providing  for  reserving  novel  and  difficult 
questions  in  criminal  cases,  was  not  intended 
to  include  misdemeanors.  CaUahan  v.  State,  2 
Stew.  A  Port.  379. 

7.  If  the  jury,  in  a  case  of  misdemeanor,  in 
Virginia,  fail  to  assess  the  fine,  which  it  was 
their  province  to  do,  finding  only  that  the  defend, 
ant  was  guilty,  judgment  will  not  be  arrested, 
but  one  of  imprisonment  rendered.  Common- 
wealth v.Frye,  1  Viig.  Cem.  19. 

8.  In  indictments  for  misdemeanors,  in  the 
courts  of  the  United  States,  the  court,  and  not  the 
jury,  should  assess  the  fine.  U,  States  v.  Mun- 
dd,  6  Call,  245. 

9.  An  indictment  for  keeping  a  disorderly 
house,  charging  defendant  generally  with  **  keep- 
ing a  disorderly  and  ill-govemed  house,  and  pro- 
curing men  and  women  of  evil  fame,'*  &c.,  was 
held  sufficient.  Commonwealth  v.  ^owart,  1  S. 
&  R.  342. 

10.  Under  an  indictment  for  keeping  a  disor- 
derly house,  a  witness  for  the  prosecution  can- 
not be  asked  **  whether  the  house  was  a  general 
cause  of  complaint  by  the  neighbors,  as  dis- 
turbing them."  i6. 

11.  To  cast  a  dead  body  into  a  river,  without 
the  rites  of  Christian  sepulture,  is  indictiU>le,  as 
an  offence  against  common  decency.  Kanavan*s 
case,  1  Greenl.  226. 

12.  The  exciting,  encouraging,  and  aiding, 
one  to  commit  a  misdemeanor,  is  itself  a  misde- 
meanor.    Commonwealth  v.  Harrington,  3  Pick. 

13.  It  is  a  misdemeanor  to  persuade  another  to 
steal  a  conveyance  of  land.  Pennsylvania  v. 
Jit  GUI  $r  Boggs,  Addis.  21. 


14.  It  is  an  indictable  misdemeanor  to  deaden 
a  tree  standing  on  public  ground ^  Common' 
wealth  V.  Eckert,  2  Browne,  SM9. 

15.  The  exportation  of  goods  to  a  foreign 
country,  contrary  to  the  act  of  9th  January,  1809, 
c.  72,  §  1,  is  a  misdemeanor,  of  which  the  circuit 
court  has  original  cognizance,  and  the  prosecu- 
tion  may  be  by  information.  U.  Slates  v  Mann, 
I  Gallis.  3. 

16.  It  is  an  indictable  offence  to  discharge  a 

fun  unnecessarily,  with  knowledge  that  the 
ealth  of  a  sick  person  near  will  be  seriously  in. 
jured,  and  such  an  effect  is  produced.  Com- 
monwealth V.  Wing,  9  Pick.  1. 

17.  Cow-stealing,  in  South  Carolina,  is  a  mis- 
demeanor.    Barton  v.  Watkins,  2  HiW,  S.  C.  674. 

18.  The  county  courts  of  Tennessee  have 
jarisdiction  of  every  description  of  misdemeanor 
of  an  inferior  nature  to  felony.  State  v.  Fields, 
Mart.  &  Yerg.  137. 

19.  The  state  of  Tennessee,  by  the  interven- 
tion  of  the  attorney-general,  is  entitled  to  an 
appeal,  in  the  nature  of  a  writ  of  error,  in  cases  of 
misdemeanor.  State  v.  Fields,  Mart.  &  Yerg. 
137. 

20.  The  superior  court  of  law,  in  Virginia,  has 
no  power  to  change  the  venue  in  any  case  of 
misdemeanor.  Commonwealth  v.  Rolls,  2  Virg. 
Cas.  68.  See  Con^monwealth  v.  Bedinger,  1 
Virg.  Cas.  125.  Nor  in  anycase  of  treason  or 
felony.  Commonwealth  v.  WUdy,  2  Virg.  Cas. 
69. 

21.  In  all  indictments  for  misdemeanor,  great 
or  small,  the  defendant  is  entitled  to  a  con  tin. 
nance  for  one  term  after  the  indictment  is  found. 
State  V.  Fraxer,  2  Bay.  96. 

See  Indictmx5t. 


MONEY. 

1.  A  note,  payable  <*  in  cash  or  in  cash  notes,* 
is  not  a  note  for  the  direct  payment  of  money, 
within  the  Kentucky  statute.  Louden  v.  Kenney, 
1  Bibb,  330. 

2.  In  a  suit  on  a  contract  for  commonwealth's 
bank  notes,  if  the  judgment  be  for  any  sum  less 
than  the  full  amount  and  interest,  it  will  not  be 
reversed  on  the  ground  that  the  degree  of  depre- 
ciation was  not  correct,  unless  evidence  is  intro- 
duced of  the  actual  rate  of  depreciation.  Jfeal  t. 
Durrett,  7  J.  J.  Marsh.  101. 

3.  On  a  promise  to  pay  in  paper  currency,  a 
demand  is  not  necessary.  Bain  v.  Wilson,  1  J.  J. 
Marsh.  202. 

4.  A  tender  of  continental  money,  made  before 
October  5,  1779,  is  bad,  unless  proved  to  be  of 
some  emission  prior  to  September  20, 1776.  5Ao€- 
well  v.  Dennman,  Coxe,  174. 

5.  In  Maryland,  tobacco  was  formerly  consid- 
ered as  money,  in  judicial  proceedings,  and,  in 
actions  of  debt,  tobacco  and  money  counts  were 
joined.     Crain  v.  Yates,  2  Har.  A  Gill,  332. 

6.  An  action  of  debt  will  not  lie  for  the  value 
in  money  of  tobacco,  recovered  by  a  judgment 
rendered  for  tdbacco  damages.  Skirvan  v.  VTiUis^ 
4  Har.  &  M'Hen.  483. 

7.  A  jud|pnent  entered  for  sterling  money,  in 
Maryland,  in  1786,  was  held  valid.  Purvtanca 
V.  Jfeave,  4  Har.  &,  M'Hen.  199. 

8.  Paper  medium  is  not  money.  Lange  y. 
Kokne,  1  M*Cord,  115. 

9.  A  bank  bill  comes  withtn  the  description 
of  **a  promissory  note  for  the  payment  of 
money,"  in  the  act  of  South  Carolina  A 1796  -7 
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in  Klation  to  larceny.      SHaU  ▼.  WUwn^  Const. 
Rep.  495. 

10.  Treasury  notes  are  neither  money  nor 
cash ;  and  evidence  of  one  will  not  support  an 
allegation  regarding  the  other.  Foqiut  y.  Hood' 
2<y,  3  Conn.  534. 

11.  The  depreciation  law  of  South  Carolina 
did  not  extend  to  contracts  made  out  of  the 
■tate.     Find  ▼.  Todd^  1  Bay,  176. 

12.  The  act  of  South  Carolina,  of  1785,  direct, 
ing  the  paper  medium  loan,  gives  a  form  for  the 
mortgages,  and  declares  that  they  shall  be  con- 
sidered as  recorded.  House  v.  BraiUford,  1  N. 
&  M.  31. 

13.  A  conveyance  of  land  was  made  in  1779, 
in  fee  simple,  upon  an  annual  rent,  payable  in 
"current  money."  It  was  held,  that  this  rent 
was  subject  to  the  Virginia  scale  of  depreciation, 
under  the  2d  section  of  the  Virginia  act  of  1781. 
Watsim  V.  jSUxander,  1  Wash.  340. 

14.  Held,  also,  that  it  came  within  the  5th 
section  of  that  act,  so  as  to  warrant  the  court  in 
adjusting  it  upon  equitable  principles,  ih. 

15.  And,  in  such  case,  the  proper  method  of 
bringing  before  the  court  the  equity  claimed  un- 
der such  5th  section  is  by  a  special  verdict, 
finding  the  facts ;  or  for  the  court  to  receive  evi- 
dence of  the  equitable  circumstances,  and  so  in- 
struct the  jury ;  or  to  hear  the  evidence  at  the 
trial,  and  correct  the  verdict,  according  to  the 
extent  of  the  equity  proved  :  but  it  is  improper 
for  the  court,  after  the  verdict,  to  examine  testi- 
mony, and  so  to  vafy  the  verdict.  i6. 

16.  In  an  action  on  a  bond,  dated  1st  of  Feb- 
ruary, 1780,  payable  on  or  before  the  17th  of 
December,  1781,  **  with  interest  from  the  16th 
of  February,*'  it  was  held,  that  the  latter  words, 
with  other  circumstances,  will  fix  the  period  at 
which  the  scale  of  depreciation  ought  to  be  ap- 
plied, to  February,  1779.  Pleasants  v.  Bibb,  1 
l¥ash.  8. 

17.  Under  the  Virginia  act  for  scaling  paper 
money,  any  circumstances,  which  show  that  the 
contract  sued  on  was  made  with  reference  to  a 
diflerent  acale  from  that  provided  by  the  statute, 
may  be  admitted  in  evidence.  Bogle  v.  Votoles, 
1  Call,  244. 

18.  In  cases  of  bonds,  however,  the  circum- 
stances must  be  very  strong  to  induce  a  depart- 
ure from  the  legal  scale ;  and,  in  an  action  upon  a 
bond,  if  there  are  no  circumstances  on  the  bond 
itself  to  show  the  fact,  evidence  will  not  be  ad- 
mitted to  show  that  it  was  given  for  a  previous 
debt,  which  was  contracted  with  reference  to  a 
different  scale,  ib. 

19.  In  an  action  on  a  guardian's  bond,  in  Vir- 
ginia, against  the  surety,  the  penalty  was  re- 
duced by  the  scale  of  depreciation.  Cau  v.  Rufin, 
1  Call,  333. 

20.  In  Virginia,  in  an  action  on  a  bill  of  ex- 
change for  sterling  money,  expressed  to  be  drawn 
lor  current  money  received,  if  the  declaration  do 
not  state  the  sum  of  current  money,  the  plaintiff 
can  recover  only  current  money.  Proudfit  v. 
JVurrov,  1  Call,  394. 

21.  The  Pennsylvania  act  of  1777,  making 
certain  bills  of  credit  a  lesal  tender,  embraces 
continental  as  well  as  state  mils,  in  that  part  of 
it  which  makes  a  tender  and  refbsal  a  forfeiture 
of  the  debt.  Nor  was  this  act,  so  far  as  it  re- 
lates to  continental  bills,  repealed  by  the  3d 
action  of  the  act  of  May,  1778,  either  expressly 
or  by   implication.     Warder  v.  Ardl,  2  Wash. 


22.  The  Virginia  act  of  1781,  esteblishing  a 
scale  of  depreciation,  does  not  extend  to  con- 


tracts made  antecedent  to  the  1st  of  January 
1777.     Walden  v.  Payne^  2  Wash.  1. 

23.  In  debt  upon  a  bond,  the  penalty  of  which 
was  for  current  money,  with  condition  to  pay  so 
much  in  sterling  money,  it  was  held,  that  the 
judgment  should  be  for  the  current  money  men- 
tioned in  the  penal  part  of  the  bond,  to  be  dis- 
charged by  the  sterling  money  in  the  condition, 
and  uiat  the  rate  of  exchange  should  be  settled 
by  the  court.     Terrell  v.  Ladd,  2  Wash.  150. 

24.  In  debt  upon  a  bond,  conditioned  for  the 
payment  of  so  much  money,  Pennsylvania  curren- 
cy, the  declaration  stated  the  value  in  Virginia 
currency.  The  defendant  having  confessed  judg- 
ment, it  was  entered  for  the  penalty,  to  be  paid 
in  Virginia  money.  Held,  that  this  was  correct, 
as  the  confession  fixed  the  value  of  the  money, 
without  the  interference  of  the  jury,  and  fur- 
nished a  standard  for  the  clerk  in  ascertaining 
the  value  of  the  sura  mentioned  in  the  condition. 
Strode  v.  Head,  2  Wash.  149. 

25.  On  judgments  for  sterling  money,  it  is 
necessary  for  the  court  to  fix  the  rate  of  ex- 
change.    Taylor  V.  Jf  CZean,  3  Call,  557. 

26.  A  bond  for  the  payment  of  tobacco,  under 
a  pecuniary  penalty,  executed  in  the  time  of  de- 
preciated paper  money,  in  Virginia,  is  to  be  re- 
duced by  the  scale.  Overstreet  v.  Marshall,  1  H. 
&M.  382. 

27.  Exchange  on  foreign  money  should  be 
calculated  according  to  the  rate  at  the  time  of 
trial.     Lee  v.  Wilcox,  5  S.  dt  R.  48. 

28.  *'  Current  lawful  money,"  by  the  Pennsyl- 
vania act  of  assembly,  means  such  money  as  is 
current  at  the  time  of  entering  into  the  contract 
Ue  V.  Biddis,  1  Dall.  175. 

29.  A  bond,  payable  in  <*  lawful  current 
money  of  Pennsylvania,"  was  held  to  relate  to 
the  money  issued  by  Congress.  Wharton  v.  Jifor- 
lis,  1  Dall.  124. 

30.  A  promissory  note  *'  to  pav  $1000,  which 
may  be  discharged  in  notes  of  the  bank  of  the 
commonwealth,"  is  a  contract  to  pay  $1000  in 
such  paper  ',  and  it  is  error  to  render  judgment . 
in  such  case,  for 'that  sum  in  money,  or  for  in 
terest.     Mitchell  v.  Waring,  4  J.  J.  Marsh.  233. 

.  31.  Where,  in  a  declaration  against  a  consta- 
ble's surety,  plaintiff  avers  that  the  constable 
collected  $61,  which  he  failed  to  pay  over,  and 
offers  in  evidence  the  constable's  receipt  for 
notes  to  collect,  for  which  the  commonwealth's 
paper  was  to  be  received,  the  evidence  does  not 
support  the  allegation.  White  v.  Commonwealth, 
3  Dana,  461. 

32.  Proof  that  notes  of  the  commonwealth's 
bank  were  collected  by  a  constable  will  not  jus- 
tify a  verdict  for  their  nominal  amount  and  in- 
terest, where  there  is  no  proof  of  their  value,  ib, 

33.  In  an  indictment,  the  term  **  money  "  will 
not  include  bank  notes.  Pryor  v.  Commonwealth, 
2  Dana,  298. 

34.  If  an  attorney  collect  paper  money  in  lieu 
of  specie,  without  authority,  he  is  responsible  as 
for  failing  to  collect  it.      Wiclliffe  v.  Davis,  2  J 
J.  Marsh.  69. 

See  Bank  Notes. 
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1  V«  Of  Foreclosure,  and  Actions  to  recover  Pos- 
session of  the  Premises,  4^. ;  and  herein 
of  Jfotice  to  quit. 
V.  Of  Redemption, 
VI.  Of  Assignments  of  Mortgages  and  Equities 

of  RMemption. 
VII.  Of  what  will  discharge  a  Mortgage,  and 
operate  as  a  Payment  of  the  Mortgage 
Debt,  and  when  a  Mortgage  will  be  con- 
sidered as  still  outstanding, 
VIII.  Of  Mortgages  of  personal  Property, 

I.  Ctfthe  Form,  Nature,  and  Effect,  of  a  Mortgage 

in  general. 

1.  A  mort^a^  in  fee  is  an  estate  upon  con- 
dition defeasible  by  the  performance  of  the  con- 
dition  according  to  its  legal  effect.  Erskine  v. 
Townsend,  2  Mass.  495. 

2.  A  mortgage  is  a  pledge  of  real  estate  as  se- 
onrity  for  payment  of  a  debt.  It  is  the  accident 
of  the  debt,  and  defeasible  upon  its  payment  at 
any  time  before  foreclosure.  Briggs  v.  Fish,  2 
Chip.  100. 

3.  It  seems  that  courts  of  law  will  take  notice 
of  the  rule  in  equity,  that  the  debt  is  the  princi- 
pal, and  the  mortgage  the  incident.  Jackson  t. 
WUUrd,  4  Johna,  il, 

4.  A  mortgage  is  not  only  a  lien  for  a  debt, 
but  a  transfer  of  the  property  itself,  as  a  security 
for  the  debt.  Conard  v.  Atlantic  Ins.  Co.  1  Pet. 
386. 

5.  A  mortgage  is  a  lien  upon  the  land,  against 
a  purchaser  of  it  under  execution.  Fdfeiger  ▼. 
Craighead,  4  Dall.  151.       * 

6.  A  mortgage  in  fee  conveys  an  estate  at  law, 
upon  which  a  real  action  may  be  maint&ined. 
Dexter  v.  Harris,  2  Mason,  531. 

7.  In  order  to  create  a  mortgage  by  an  abso- 
lute deed  and  a  deed  of  defeasance,  it  is  not 
necessary  that  the  dates  of  the  two  instruments 
should  be  the  same ;  it  is  sufficient  if  both  be  de- 
livered at  the  same  time.  Harrison  v.  Phillips 
Academy,  12  Mass.  456.  JfewhaU  ▼.  Burt,  7  Pick. 
157. 

8.  To  constitute  notice  of  such  bond,  a  pur- 
chaser must  have  reason  to  believe  that  the  con- 
veyance and  bond  were  executed  and  delivered 
so  as  to  form  one  transaction.  JfewhaU  v.  Burt, 
7  Pick.  157. 

9.  A  conveyance  of  land,  accompanied  by 
another  instrument  showing  the  conveyance  to 
have  been  intended  as  a  security  in  the  nature 
of  a  mortgage,  though  absolute  in  its  terms,  will 
be  considered  as  a  mortgage  ;  and,  not  being  re- 
gistered, will  be  adjudged  void  as  against  a  subse- 
quent purchaser  without  notice.  Brown  v.  Dean^ 
3  Wend.  208. 

10.  Where  land  is  conveyed  absolutely,  and 
the  grantee,  by  a  separate  instrument,  covenants 
to  reconvey  to  the  grantor,  on  his  paying  a  cer- 
tain sum  of  money,  the  transaction  amounts  only 
to  a  mortgage.  Peterson  v.  Clark,  15  Johns.  205. 
Dimond  v.  Enoch,  Addis.  357.  Semble,  Blaney 
V.  Bearee,  2  Greenl.  132.  Kerr  v.  Gilmore,  6 
Watts,  405.  And  this,  though  the  parties  had  no 
intention  of  making  a  mortgage.  ColweU  v. 
Woods,  3  Watts,  188. 

11.  An  unconditional  conveyance  of  land  firom 
A  to  B,  with  an  obligation  back  to  reconvey,  on 
the  payment  of  certain  notes  as  they  fell  due, 
must  be  of  even  date,  and  parts  of  one  transac- 
tion, to  constitute  a  mortgage.  Bennock  v.  Whip- 
pU,  3  Fairf,  346. 

12.  A  deed  conveying  lands  in  fee,  with  a  con- 
dition aime^ced  that,  if  «*  the  grantor  do  and  shall 


pay  certain  legacies  charged  upon  other  lands 
sold  and  conveyed  by  the  grantor  to  the  grantee, 
then  the  deed  to  be  void,"  is  a  mortgage.  Stew- 
art V.  Hutchins,  13  Wend.  485. 

13.  Where  A  was  owing  B,  and  executed  to 
him  a  bill  of  sale,  absolute  on  its  face,  of  his 
household  goods,  and  at  the  same  time  received 
back  the  goods,  giving  his  receipt  therefor  to  B, 
promising  to  return  Uiem  to  him  after  one  year, 
on  demand,  and  a  contemporaneous  agreement 
was  made  that  the  bill  of  sale  should  be  void  and 
the  title  of  the  goods  should  revest  in  A,  if  he 
paid  his  debt  wiSiin  a  year,  —  held,  that  this  was 
a  mortgage  to  secure  payment  in  one  year,  and, 
on  default  of  such  payment,  B's  title  became  ab- 
solute. Gifford  V.  Ford,  5  Verm.  532.  8.  C. 
For  distinction  between  pledge  and  mortgage. 

14.  The  payee  of  a  note  took  from  the  maker 
a  deed  of  land,  subject  to  certain  mortgages,  and 
delivered  up  the  note  to  the  maker,  and  at  the 
same  time  executed  an  instrument  to  him,  agree- 
ing, in  case  the  land  should  sell  for  more  than 
enough  to  pay  the  amount  of  the  note,  satisfy 
the  mortgages,  and  discharge  all  necessary  ex- 
penses, to  pay  over  the  surplus  to  him.  Held, 
that  the  deed  and  agreement  constituted  a  inort> 

gage,  and,  the  lana  having  been  sold,  and  not 
aving  brought  enough  to  satisfy  the  mortgages, 
that  the  maker  was  entitled  to  recover  the 
amount  of  his  note.  Palmer  v.  Guernsey,  7 
Wend.  248. 

15.  Held,  also,  that  parol  evidence  was  inad- 
missible to  show  that  the  interest  of  the  parties 
was,  that  the  conveyance  should  be  an  absolute 
sale.  ib. 

16.  To  decide  whether  an  instrument  is  a 
mortgage  or  a  defeasible  sale,  the  circumstances 
attending  may  be  given  in  evidence,  if  the  intent 
is  not  clear.     Whetland  v.  Swartz,  1  Teates,  579. 

17.  An  absolute  assignment  of  a  lease,  accom- 
panied with  a  bond  executed  at  the  same  time, 
reciting  the  assignment,  and  stating  it  to  have 
been  made  to  secure  the  payment  of  a  sum  of 
money  to  the  assignee,  and  an  agreement  to'  re- 
assign on  payment  of  such  money,  is  a  mort- 
gage.   Jackson  V.  Green,  4  Johns.  186. 

18.  A  conveyance  seemingly  absolute,  bat  in- 
tended as  a  security  for  a  debt,  is  always  con- 
sidered, in  a  court  of  equity,  as  a  mortgage.  Per 
Wilde,  J.    Parks  v.  HaU,  2  Pick.  211. 

19.  An  absolute  deed  of  land,  and  a  bond 
made  at  the  same  time  to  reconvey,  upon  the 
payment  of  a  sum  of  money,  though  unaccom- 
panied by  any  collateral  personal  security  for 
such  payment,  constitute  a  mortgage.  Rice  v. 
Rice,  4  Pick.  349.  But  see  Kmy  v.  Beers,  12 
Mass.  387.  Flint  v.  Shddon,  13  Mass.  443,  448. 
BodweU  V.  Webster,  13  Pick.  411,  415.  Flagg  t 
Mann,  14  Pick.  467. 

20.  A  bond  to  reconvey  lands,  with  a  penalty, 
is  a  mortgage,  but  it  may  be  discharged  and  sat- 
isfied as  any  other  bond,  and  proof  of  such  dis- 
charge, &e.,  may  be  by  parol.  Reynolds  v.  Scott, 
Braj^.  75. 

21.  Where  a  conveyance  is  shown,  dehors,  to 
have  been  made  as  security  for  a  debt^  it  is  a 
mortgage,  though  absolute  in  form.  CatUn  v. 
Chittenden,  Brayt.  163. 

22.  A  conveyance  of  property,  absolute  in 
terms,  if  intended  by  the  parties  to  be  a  security 
for  debt,  is  a  mortgage ;  and  such  intention  may 
be  manifested,  either  by  a  written  defeasance, 
executed  simultaneously  with  the  deed,  or  by 
the  acts  or  parol  declarations  of  the  parties.  Lous 
V.  Shears,  1  Wend.  433. 

23.  Parol  evidence  is  admissible  to  show  that  • 
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deed,  ibtolnle  in  its  terms,  wm  intended  u  a 
mortfige ;  and  anch  eyidence  may  be  received, 
Dot  only  aa  between  the  partiea  to  the  inatru. 
meat,  bat  where  third  peiaona  are  concerned,  if 
no  trait  or  confidence  haa  been  repoaed  upon  the 
•trength  of  the  abaolute  deed,  and  luch  third 
peiBODS  have  not  been  mialed  by  the  form  of  the 
trannction.     fFaltan  ▼.  Cron/y,  14  Wend.  63. 

24.  Bat  a  declaration  of  trnat,  executed  after 
the  commencement  of  a  suit  against  an  aaaignee, 
that  the  aaaignment  waa  a  mere  aecurity  for  the 
payment  of  money,  is  not  proper  eyidence.  ib. 

25.  A  deed,  in  ita  form  a  conveyance,  may  be 
■hown  to  be  a  mortgage  by  external  eyidence ; 
but  a  formal  mortgage  cannot  be  shown  to  be  a 
conditional  deed.  Kvnkle  v.  Wolfersbtrger^  6 
Watts,  126. 

26.  Evidence  is  admtasible  to  show  the  nae  for 
which  a  mortgage  waa  intended  at  the  time  of 
executing  it.  Pttaraon,  v.  WUUng^  3  Dali.  506. 
The  mortgagor  is  a  competent  witness  for  such 
parpoee.  ib. 

27.  Land  waa  conveyed,  by  deed  of  indenture, 
JQ  trust  that  the  grantee  should  and  might,  at 
the  expiration  of  thirteen  months,  or  at  any  time 
thereaherwarda,  sell  the  land,  and  apply  the 
proceeds  to  the  extinguishment  of  a  debt  due 
froDi  the  grantor  to  the  grantee,  and  pay  over 
the  surplus  to  the  grantor ;  if  the  debt  waa  paid 
within  that  time,  the  indenture  waa  to  be  void. 
It  was  held,  that  such  conveyance  constituted  a 
mortgage  until  the  power  waa  executed.  Eaton 
T.  WkiJUitg,  3  Pick.  484. 

28.  A  stipulation  in  the  deed  itaelf,  or  in  any 
separate  deed  executed  at  the  same  time,  and 
coutituting  with  it  one  transaction,  that  tbe.ea- 
tate  shall  be  reconveyed  upon  the  payment  of 
money,  or  the  performance  of  other  conditions, 
eonstitutes  a  defeasance ;  and  such  conveyance 
wyi  be  conaidered  and  treated,  in  all  reapecta,  aa 
a  mortgage.  Ers/dns  v.  Townsend,  2  Maaa.  493. 
Taylor  v.  Weld^  5  Maaa.  109.  C^rey  v.  Rawson^ 
6  Mass.  159.  Harrison  v.  PhUUps  Academy^  12 
MsM.  456.  8coU  V.  MTarland,  13  Maaa.  309. 
Stocking  V.  FairekiU^  5  Pick.  181.  Eaton  v. 
WhiUng,  3  Pick.  484. 

29.  A  writing  not  under  seal  cannot,  at  law, 
operate  aa  a  defeaaance  of  a  deed  of  conveyance 
of  land.  KeUeran  v.  Brovm^  4  Maaa.  443.  Flint 
T.  Skeldony  13  Maas.  443.  CutUr  v.  DiekinMon^ 
8  Pick.  386.  ilw  V.  Jfatm,  14  Pick.  467.  Sdt- 
umU  v.  Hanover^  16  Pick.  222.  See,  contra.  Hat' 
rison  v.  PkilUps  Academy^  12  Mass.  456.  Rnniot 
T.  Otis  J  2  N.  Hamp  1^.  It  ia  otherwise  in 
equity.  KeUeran  v.  Brown,  4  Mass.  443.  Cut" 
Ur  V.  Dukinsan^  8  Pick.  386.  Flagg  v.  Jfmm, 
14  Pick.  467. 

30.  An  agreement  waa  made,  under  aeal,  that 
a  deed  to  be  executed  should  be  deposited  with 
a  third  person  until  a  sum  of  money,  advanced 
by  the  grantee  to  the  grantor,  should  be  repaid, 
or  to  a  day  apecified,*  and,  in  defiiult  of  such  re- 
payment at  tJie  day,  it  should  be  delivered  to  the 
grantee,  who  mi^bt  thereupon  enter.  Held, 
that  the  transaction  constituted  a  mortgage. 
Carey  v.  JZaaeaon,  8  Maas.  159. 

31.  Where  the  condition  of  a  mortgage  deed 
expressed  no  time  for  the  payment  of  the  money 
to  be  secured,  there  being  a  blank  space  left 
where  the  time  abould  have  been  inserted,  and 
tt  appea-^d  that  a  note  had  not  been  given,  nor 
the  whole  snm  loaned  according  to  the  contract 
oetween  the  parties,  —  it  was  held,  that  the  deed 
mast  be  considered  as  having  never  been  exe- 
cuted and  delivered  for  the  purpose  of  having 
effect  according  to  ita  tenor.     Parksr  v.  Parksr^ 


17  Maas.  370.    See  Johns  v.  Churek,  12  Pick. 
557. 

32.  If  a  mortgage  be  given  to  secure  the  pay. 
ment  of  a  note  payable  by  instalments,  and  any 
of  the  instalments  be  not  paid  as  they  become 
due,  it  will  be  a  breach  of  the  condition  of  the 
mortgage,  and  the  mortgagee  may  thereupon 
have  his  action  to  recover  possession  of  the  land 
mortgaged.     Estakrook  v.  Moulton^  9  Maas.  258. 

33.  A  deed  made  for  lands,  to  be  absolute  on 
the  payment  of  certain  notes,  but,  in  default  of 
payment,  to  be  void,  is  to  be  considered  a  mort- 
gage.    Carr  v.  Holbrooke  1  Mis.  240. 

34.  The  defeasance  of  an  actual  deed,  executed 
by  an  agent  for  his  principal,  without  a  power 
of  attorney,  will  not  convert  such  deed  into  a 
mortgage.     Qraiz  v.  Philips^  1  Pennsyl.  333. 

35.  A  deed,  accompanied  by  an  agreement, 
may  be  construed  as  a  mortgage,  and  a  restric- 
tion of  the  right  of  redemption  to  the  mortgagee, 
personally,  ia  void.  Joknston  v.  Gray,  16  S.  A 
R.361. 

36.  A  tender  under  such  mortgage  is  good, 
though  it  be  not  stated  whether  it  is  made  by  the 
mortgagee,  or  his  purchaaer  or  agent,  ib, 

37.  A  deed,  accompanied  by   an  agreement 
that  the  grantee  will  deliver  up  the  property  in 
three  years,  on  certain  paymenta,  dbc.,  is  a  mort 
gage.    Stoever  v.  Stosver,  9  S.  &  R.  434. 

38.  At  the  time  of  the  conveyance  of  a  parcel 
of  land,  the  grantee  gave  the  grantor  an  instru- 
ment in  writing,  and  under  seal,  providing  for 
the  reconveyance  of  the  land,  or  Uie  payment  of 
a  snm  of  money,  at  the  option  of  the  obligor. 
Held,  that  the  obligation  was  not  such  an  instru- 
ment of  defeasance  as,  taken  in  conjunction  with 
the  deed,  would  constitute  a  mortgage.  Fuller 
V.  PraU,  1  Fairf.  197. 

39.  An  absolute  deed  of  a  lot  worth  f  800,  in 
consideration  of  $200,  accompanied  by  a  deed  of 
defeasance,  conditioned  that,  if  $200  should  be 
paid  within  three  months,  then  the  absolute  deed 
should  be  void,  was  held  to  be  a  mortgage, 
though  there  was  no  covenant  for  the  payment 
of  money  lent  and  interest.  Wkarfy,  Howell^ 
5  fiinn.  499. 

40.  If  the  question  of  mortgage  or  not  depends 
upon  written  instruments,  the  court  decides  it ; 
if  on  written  and  parol,  the  jury,  ib, 

41.  V.  conyeyed  to  O.  certain  lands,  and  at 
the  same  time  took  from  O.  a  written  promise, 
not  under  seal,  to  reconvey  the  same  land  to  V. 
upon  the  payment  of  certain  moneys  by  a  certain 
day.  Hereupon  it  was  held,  that  the  written 
promise  did  not  constitute  a  mortgage ;  that 
the  time  of  payment  waa  material,  and  to  be  re- 
garded aa  of  the  easence  of  the  contract,  even  in 
equity ;  and  that,  after  the  day  had  elapsed  with- 
out payment,  V.  had  not  an  attachable  interest 
in  the  premises,  under  any  law  of  this  state. 
Frenck  v.  Stttrdivant^  8  Greenl.  246. 

42.  The  grantee,  immediately  after  the  execu. 
tion  and  delivery  of  a  deed  to  her,  gave  back  to 
the  grantor  a  writing,  binding  herself,  if  the 
grantor  should,  within  three  years,  bring  her  a 
certain  sum,  (the  consideration  of  the  deed,)  with 
interest,  to  deliver  up  to  the  grantor  auch  deed  ; 
but  if  the  grantor  should  fail  to  bring  the  money 
by  the  time  limited,  he  was  to  forfeit  all  claim 
to  such  deed.  It  waa  held,  that  this  waa  not  a 
mortgage,  aa  there  waa  no  debt  to  be  secured, 
but  a  mere  contract  to  reconvey  upon  certain 
terms.    Hillkouse  v.  Dunning,  7  Conn.  143. 

43.  A  mortgaged  to  B  certain  land,  to  which 
he  had  no  title,  with  covenants  of  seizin  and 
warranty.    A  few  daya  after,  C  conveyed  th« 
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than  a  aeoond  mortgagee.    Myera  t.  BrotomaU,  1 
Chip.  448. 

402.  If  the  mortgagor  tender  to  the  mortgagee 
performance  of  the  condition  of  the  mortgage  ae- 
cording  to  its  legal  effect,  and  the  mortgage  re- 
fase  to  accept  the  same,  the  mortgage  is  dis- 
charged ;  but  the  obligation  to  perform  the  con- 
dition will  remain.  DarUng  ▼.  Chapman^  14 
Mass.  101,104. 

403.  If  one  of  several  grantees  of  the  mort- 


gagor  paj  the  mortgage  debt,  Uie  mortga^  will 
7  ib.  356.  " 


be  discharged  as  to 


them.  Ta^or  t.  Forter^ 


404.  If  several  parcels  of  land  be  included  in 
one  mortgage,  and  the  mortgagee  release  one  of 
them  to  the  assignee  of  the  mortgagor,  the  monej 
paid  in  consideration  of  such  release  will  be 
deemed  a  payment  of  so  much  of  the  sum  due 
on  the  mortgage ;  and  the  mortgagee  cannot  ap- 
ply it  towards  the  discharge  of  any  other  debts 
due  to  him  from  the  mortgagor.  Uieks  ▼.  Bing- 
ham, 11  ib.  300. 

405.  A  gives  his  promissory  note  to  B,  with  a 
mortffaffe  of  land  as  collateral  security,  his  wife, 
the  piamtiff,  releasing  her  right  of  dower.  A  dies 
insolvent,  and,  after  condition  broken,  his  admin- 
istrators sell  the  equity  of  redemption  to  the  de- 
fendant, who  gives  them  a  bond,  obliging  himself 
to  pay  the  debt  to  B,  and  enters  into  immediate 
possession.  He  accordingly  pays  that  debt,  and 
takes  an  assignment  of  the  mortgage,  and  then 
mortgages  the  land  to  C.  After  Uiis  he  makes  a 
declaration,  in  the  presence  of  two  witnesses, 
that  he  holds  for  condition  broken,  in  order  to 
foreclose  the  mortgage  to  B,  giving  no  express 
notice  to  the  plaintiff;  and  he  eontmues  in  pos- 
session thereafter  for  three  years.  Held,  that  the 
payment  of  the  debt  to  B,  and  the  assi^rnment, 
did  not  operate  as  an  extinguishment  of  the  mort- 
gage so  as  to  let  in  the  widow  to  her  dower ;  and 
Uiat,  if  her  right  of  dower  in  the  equity  of  re- 
demption was  not  barred  by  the  three  years* 
possession,  her  remedy  was  by  a  bill  in  chancery, 
and  not  by  an  action,  under  statute  1816,  c.  84, 
for  a  third  part  of  the  rents  and  profits.  Gibson 
V.  Crehare,  3  Pick.  475. 

406.  The  mortgagor  may  be  compelled  to  pay 
over  the  mortgage  debt  to  the  creditor  of  the 
mortgagee,  on  the  trustee  process,  with  the  same 
exceptions  as  are  provided  for  other  cases  ;  and 
payment  under  such  process  will  discharge  the 
mortgage  pro  tanto,     Eaton  v.  Whiting,  ib.  484. 

407.  But  where  a  mortgagor  was  charged  in 
such  process,  and  committed  to  prison  as  such 
trustee,  from  which  he  was  discharged  on  taking 
the  poor  debtor's  oath,  and  the  judgment  was  re- 
leased to  him  by  the  creditor ;  it  was  held,  that 
this  was  no  defence  to  an  action  on  the  mortgage. 
Carv  ▼•  Prentist,  7  Mass.  63. 

408.  If  a  mortgagor  be  appointed  executor  of 
the  mortgagee,  ana  execute  a  deed  of  the  land 
mortgaged,  with  covenants  of  warranty,  it  will 
convey  the  whole  estate  to  the  grantee,  dis- 
charged of  all  incumbrances.  Ritchie  v.  IVillianu, 
11  ib.  50. 

409.  Where  an  absolute  deed  of  land  is  given, 
accompanied  by  a  simultaneous  instrument,  which 
is  not  recorded,  operating  by  way  of  defeasance, 
and  afterwards  the  parties,  by  mutual  stipula- 
tions, agree  that  the  defeasance  shall  be  surren- 
dered and  cancelled,  with  intent  to  vest  the  es- 
tate unconditionally  in  the  grantee  by  force  of 
the  first  deed,  by  such  surrender  and  cancella- 
tion, the  estate  becomes  absolute  in  the  mort- 
gagee, provided  that  the  transaction  is  conducted 
with  fairness,  both  as  between  the  parties  and  as 


agamst  the  creditors  of  the  m<wtgagor ;  and  that 
the  rights  of  third  persons  had  not  intervened 
before  the  completion  of  the  transfer  by  caneella 
tion.     Harrison  v.  Phillips  Academy,  12  ib.  456 
Rue  V.  Bird,  4  Pick.  350,  note. 

410.  But  the  assignment  of  such  bond  to  the 
assignee  of  the  mortgagee  does  not  operate  an 
extinguishment  of  the  equity  of  redemption.  Por- 
ter  V.  MiUet,  9  Mass.  101. 

411.  If  the  mortgagor  release,  by  deed,  to  the 
mortgage,  all  right  and  title  to  redeem,  such  re- 
lease will  make  the  mortgagee  absolute  owner. 
Harrison  v.  Phillips  Academy,  12  ib.  456. 

412.  A  receipt  by  the  mortgagee,  acknowledg 
ing  satisfaction  of  the  debt  secured  by  the  mort 
gage,  is  not  conclusive  evidence  of  a  discharge 
of  the  mortgage,  so  as  to  defeat  the  title  under  it ; 
but  it  is  competent  for  the  mortgagee  to  explain 
the  transaction.  Perkins  v.  Pitts,  11  ib.  125. 
Porter  v.  Hill,  9  ib.  34.  Parsons  y.  Welles,  17  ib. 
419.     Contra,  Porter  v.  Perkins,  5  ib.  233. 

413.  Where  a  promissory  note,  secured  by 
mortgage,  was  given  up,  and  the  mortgagee  ac- 
cepted a  recognizance  for  the  sum  due,  it  was 
held,  that  this  did  not  discharge  the  mortgage . 
Davis  V.  Maynard,  9  ib.  242. 

414.  After  foreclosure,  the  estate  may  be  val- 
ued, and  the  mortgagee  may  then  be  deemed  to 
have  received  payment  pro  tanto.  West  v.  Cham- 
Berlin,  8  Pick.  336.  Jimory  v.  Fairhanks,  3  Mass. 
562. 

415.  Where  a  mortgage  and  note  are  given  to 
secure  the  payment  of  a  sum  of  money,  the  re- 
newal of  the  note  does  not  operate  as  a  discharge 
of  the  mortgage.     Pomroy  v.  Riee,  16  Pick.  &. 

416.  If  the  mortgagee  comes  into  possession  of 
the  mortgaged  premises,  it  is  notice  to  one  pur- 
chasing from  bim  that  the  mortgage  is  satisfied. 
Brown  v.  Simpson,  2  Watts,  233. 

417.  A  mortgage  to  the  state  of  Pennsylvania 
is  only  discharged  by  actual  payment  into  the 
state  treasury ;  it  is  not  divested  by  judicial  sale. 
Duncan  v.  Reiff,  3  Pennsyl.  368. 

418.  Under  the  Pennsylvania  act  of  6th  April, 
1830,  and  the  representations  of  the  seller,  land 
was  sold  by  a  sheriff,  subject  to  the  lien  of  a  prior 
mortgage.  It  was  held,  that  such  sale  did  not 
discharge  the  land  from  the  mortgage.  Shultxo 
V.  Diehl,  2  ib.  273. 

419.  The  sale,  by  the  sheriff,  of  part  of  mort- 
gaged premises,  under  a  judgment  junior  to  a 
mortgage,  (which  judgment  is  against  one  claim- 
ing under  the  mortgagor,)  exonerates  the  land  sold 
from  the  lien  of  the  mortgage,  though  the  mort- 
gage is  not  vet  due,  and  no  default  has  been  made 
The  part  of  the  land  not  sold  under  the  judgment 
remains  liable  for  such  proportion  of  the  debt 
due  on  the  mortgage  as  should  be  rated  to  its  com- 
parative value  with  the  whole  property  mort- 
gaged.    Corporation  v.  Wallace,  3  Rawle,  109. 

420.  Where  land,  subject  to  a  mortgage,  is  sold 
under  a  judgment  obtained  subsequent  to  the  ex- 
ecution and  recording  of  the  mortgage,  the  pur- 
chaser takes  the  land  discharged  of  the  mortgage, 
and  the  mortgagee  must  look  to  the  sheriff  for  his 
pay.     Willard  v.  Jforris,  2  ib.  56. 

421.  The  release  of  the  debt  discharges  the 
mortgage.    Jackson  v.  Staekhouse,  1  Cow.  122. 

422.  A  mortgage  may  be  released,  in  Pennsyl- 
vania, by  an  instrument  not  under  seal.  Wentz 
V.  Dehaven,  1  S.  &  R.  312. 

423.  A  indorsed  a  note,  payable  at  bank,  for 
B's  accommodation,  and,  as  security,  B  mortgaged 
land  to  A,  the  condition  of  which  was,  that  B 
should  pay  the  note  according  to  its  tenor.  B 
failed  in  business,  and  told  A  that  he  must  pro 
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Tide  fi>r  the  note.  Four  dayi  before  it  became 
payable,  C,  in  ponnance  of  an  affreement  be- 
tween him  and  A,  paid  the  note  at  we  bank,  and 
took  a  release  from  A  of  his  interest  in  the  mort- 
gage. It  was  held,  that  such  payment  at  the 
bank  by  G  was  not  a  payment  of  the  note  by  B, 
within  the  condition  .of  the  mortgage,  so  as 
to  revest  the  title  in  him.  Camp  ▼.  Smith,  5 
Conn;  80. 

424.  Where  a  mortgagor  and  mortgagee  joined 
in  making  a  second  mortgage  to  another  person, 
who  entered  for  condition  broken,  and  after- 
wards, before  the  mortgage  was  foreclosed  by  the 
lapse  of  the  three  years,  executed  and  tendered  to 
them  a  deed  of  release  of  the  premises,  according 
to  a  previous  stipulation,  which  they  refused  to 
receive  till  five  years  after  the  time  of  entry ;  it 
was  held,  that  the  effect  of  the  release  was 
merely  to  replace  the  estate  in  them  as  they  held 
it  before  the  second  mortgage,  restoring  them  to 
the  original  relation  of  mortgagor  and  mortgagee. 
Baylies  v.  Bussey,  5  Greenl.  153. 

425.  Where  the  purchaser  of  an  equity  of  re- 
demption afterwards  took  a  deed  of  release  and 
quitclaim  from  the  mortgagee,  this  was  held  to  be 
no  extinguishment  of  tne  mortgage,  bat  only  an 
assignment  of  the  title  of  the  mortgagee.  CarU 
▼.  ButmAu,  7  ib.  102. 

426.  Where  the  legal  and  equitable  estates  be- 
come united  in  the  mortgagee,  the  mortgage  will 
be  considered  as  subsistmg,  or  not,  according  to 
his  intention,  actual  or  presumed.  If  no  such 
intention  appears,  the  eonrt  will  consider  what  is 
most  for  his  interest ;  and  if  it  appears  wholly 
indifferent,  die  charge  or  incumbrance  will  be 
treated  as  merged.    Freeman  v.  Paid,  3  ib.  260. 

427.  If  the  purchaser  of  a  right  in  equity  to 
redeem  a  mortgage  takes  an  assignment  of  it, 
this  shall  not  operate  an  extinguishment  of  the 
mortgage,  if  it  is  for  the  interest  of  the  assignee 
to  uphold  it.     Thompson  ▼.  Chandler,  7  ib.  377. 

42B.  If  the  mortgagee  release  to  a  stranger  his 
title  to  part  of  the  mortgaged  premises,  with  the 
assent  of  the  mortgagor,  the  residue  of  the  land 
is  still  charged  with  3ie  whole  debt.  Johnson  ▼. 
Bice,  8  ib.  157. 

429.  But,  if  the  mortgagor  alien  the  land  in 
•everalty  to  divers  purchasers,  and  the  mort> 
gagee  release  to  one  of  these,  without  the  as- 
sent of  t^ie  others,  his  lien  is  pro  tanto  extin- 
guished, ib, 

430.  Where  the  mortgagor  deposited  with  the 
mortgagee  the  sum  due  on  the  mortgage,  in  order 
to  stop  the  interest,  but  under  an  agreement  that 
it  should  not  be  applied  to  the  payment  of  the 
mortgage,  and  the  mortgagee  gave  a  receipt  for 
the  money,  it  was  held,  that  this  was  not  a  pay- 
ment of  the  mortgage.  Howe  v.  Lewis,  14  Pick. 
329. 

431.  Where  a  mortgage  had  been  given  to  one 
partner,  to  secure  a  debt  of  a  firm,  and,  after  the 
failure  of  the  firm,  and  an  assignment  of  the  debt, 
one  of  the  partners  entered  into  an  arrangement 
with  the  debtor,  without  the  consent  of  the  as- 
signees, by  which  he  took  negotiable  notes  for 
the  debt,  payable  on  time,  and  afterwards  as- 
signed the  mortgage  to  the  other  partner,  who 
was  not  a  party  to  the  arrangement ;  it  was  held, 
that  the  mortage  was  not  extinguii^ed.  O^rome 
V.  Benson,  5  Mason,  157. 

432.  The  payment  and  acceptance  of  the  mort- 
gage money,  after  the  law  da^  has  expired,  does 
not  alone  revest  the  title  in  the  mortgagor. 
Phelps  V.  Sage,  2  Day,  151. 

4^.  A  release  of  th^  equity  of  redemption  of 
a  Bwrlgage  does  not  operate  by  way  of  merger  of 


the  estate  conveyed  by  the  mortgage,  but  as  ai 
extinguishment  of  the  equity  of  redemption 
Dexter  v.  Harris,  2  Mason,  531. 

434.  If  the  mortgagee  takes  possession  of  the 
mortgaged  premises,  and  forecloses  the  equity 
of  redemption,  the  debt  is  thereby  discharged. 
AfEwen  v.  Welles,  1  Root,  202. 

435.  If  a  mortgagee  accept  from  the  mortgagor 
a  release  of  his  equity,  in  satisfaction  of  the  debt, 
which  equity  is  of  more  value  than  the  debt,  a 
promise  to  pay  the  interest  of  the  debt,  is  also 
satisfied.     Davis  v.  Geary,  ib.  410. 

436.  Changing  the  security  of  a  debt  does  not 
discharge  the  lien  on  land  mortgaged  for  payment 
of  the  debt.     Franklin  v.  Cannon,  ib.  500. 

437.  Where  a  mortgage  was  given  to  secure 
the  payment  of  a  note  of  hand,  and  afterwards 
the  note  was  taken  up,  and  a  new  note  given  in 
lieu  of  it,  it  was  held,  that  the  mortgage  was  not 
thereby  discharged.  Elliot  y,  Sleepser,2SU.Hwakp, 
525. 

438.  In  New  Hampshire,  by  act  of  February 
16,  1791 ,  the  payment,  or  tender  of  payment,  afler 
the  condition  of  a  mortgage  is  broken,  st  any 
time  before  the  mortgage  is  foreclosed,  is  equiva- 
lent to  payment  or  tender  at  the  day  mentioned 
in  the  condition,  and  the  lands  are  thereby  dis- 
charged of  the  incumbrance.  Swett  v.  Horn,  1  ib. 
332. 

439.  Husband  and  wife  conveyed  her  land  in 
mortgage,  in  fee :  the  husband  afterwards  granted 
and  released  the  same  premises  to  the  mortgagee, 
who  retained  the  mortgage  in  his  hands,  and,  by 
indorsement  thereon,  covenanted  and  agreed  not 
to  bring  any  action  against  the  husband  or  his 
representatives  for  the  amount  due  on  the  mort^ 
gage,  and  declaring  that  the  mortgage  was  kept 
on  foot  merely  to  protect  the  title  of  the  mort- 
gagee in  the  premises.  Held,  that  the  covenant 
was  no  satisfaction  or  discharge  of  the  mortgage, 
in  law  or  equity,  and  that  the  release  by  the  hus- 
bancPalone  did  not  secure  the  fee  in  the  mort> 

agee,  and  extinguish  the  mortgage.    Denn  v. 
"ytUcoop,  8  Johns.  168. 

440.  Whether  such  mortgage  is  redeemable, 
nearly  40  years  after  it  was  created,  is  a  ques- 
tion ror  a  court  of  equity,  ib. 

441.  The  administrator  of  a  mortgagee  handed 
over  the  mortgage,  and  note  secured  by  it,  to  the 
guardian  of  ue  heirs  of  the  mortgr^gee,  and  at 
we  same  time  gave  him  a  power  of  attorney  to 
act  in  his  name  in  realizing  the  benefits  of  the 
mortgage,  and  other  property  passed  over  to  the 
guardian  at  the  same  time.  The  administrator 
did  not  indorse  the  note,  or  make  any  written 
assignment  of  the  mortgage.  The  power  of 
attorney  was  not  recorded.  It  was  held,  that  an 
equitable  interest  was  thereby  vested  in  the 
guardian,  by  which  the  mort^igor  and  his  as- 
signs, on  notice,  would  be  affected,  and  that, 
after  such  notice,  a  tender  or  payment  of  the 
note  to  the  administrator,  and  an  entry  by  him, 
in  the  registry  of  deeds,  of  satis^tion,  and  of  a 
discharge  of  the  mortgage,  would  be  no  discharge 
of  the  mortgage.  Cutter  v.  Haven,  8  Pick.  4^ 
Held,  also,  ttiat  the  guardian  might  have  can 
celled  the  deed,  and  given  up  the  note  to  the 
mortgagor  or  his  assigns  on  payment,  so  as  effect- 
ually to  discharge  the  mortgage,  ib, 

442.  The  guardian  afterwards  settled  his  ac- 
count, (not  charging  himself  with  the  debt, 
which  he  had  not  collected,)  and  was  discharged 
from  his  trust.  Held,  that,  as  the  guardian  watr 
not  liable  to  the  heirs  for  debts  not  collected,  he 
retained  no  interest  in  the  mortgage  after  his 
diacharge,  which  authoriied  him  to  enter  and 
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of  the  debt,  WM  valid.    8.  C.  iO  Tick.  157. 

443.  A,  IK  1770,  benf  mdflited  to  B  bj  ttsve 

Bftga^  to 

lied  Utot,  €■  defralt,  tJbe 
gagire,  h»beiri,&e^iiuchlCBter.  B 
dineted  bj  ber  will  all  krr  catoie,  inrliiding  tbe 
to  be  eold  bj  ber  exccaton,  aad  tbe 
to  be  cqullj  diridrd 
childieB,  who  were  to  be  tonaats  ia 
the  really  in  fise,  oati 
In  1771,  beibre  the  death  of  B,  the  nurtga^  ^d 
bfcomr  fwleited,  and  a  jadgment  had  bwn  le- 
corered  bjr  B  againai  A,  on  two  of  the 
recited  in  the  mortfafe.  Thia  jadgiaent 
revived  in  177S,  aad  acaia  ia  1778,  bj  tbe 
oton  of  B  agaiaai  the  hein  aad  terre  tf  aania  of 
A«  Exeeatioa  thereon  iaaoed,  aad  the  premi 
were  aold  aad  eonve jed  to  C,  who  had 
one  of  the  daocfatera  and  deviaeea  of  B,  the 
▼aliditj  of  which  deed,  however,  waa  ^ncation- 
able,  aiad  waa  not  regarded  aa  part  of  the  de- 
fendant'a  title.  Two  other  of  the  deviaecs  of  B 
conveved  their  ahare  of  the  prei 
chaaed  to  C,  aad,  in  1 790,  be  took 
the  tenaati  attorned  to  hnn.  Held,  in  cjectaeaft 
by  peraoaa  claiaiiny  ander  A,  that  the  mortgage 
waa  atill  ootatanding,  the  preaomption  of  p^* 
neat  beiag  rebottod  bj  the  proeeediags  had  to 
revive  the  jodgaieat  aad  the  aale  ander  the  e: 
cotion,  notwithatanding  aach  proceediaga 
the  aale  might  have  beea  defective;  and 
from  1771  to  1790,  whea  C  took  poaacreioi 
dnetang  the  Period  of  the  revolatiooary 
waa  not  a  anmcient  time  oa  which  to  grcmnd  the 
preaomption.   Jaeksam  v.  /Waacry,  11  Johno.  365. 

444.  In  1799,  A,  being  inaolvent,  convejed  land 
to  B,  with  covenanta  of  warranty  and  aeixin,  aad 
B  ezecoted  a  deed  of  defeaaanee  to  A,  covenaat- 
ing  to  reconvey,  if  A  ihoold  pay  a  debt  for  which 
B  waa  aarety.  The  debt  waa  diacfaarged,  aiA  the 
defeaaance  waa  cancelled,  not  having  been  re- 
corded. B  then  conveyed  the  aame  land  to  C,  a 
anrety  of  A,  aa  indeauiity,  in  porioance  of  an 
agreement  between  them,  and  C  entered  into  an 
acieement,  which  waa  not  recorded,  to  reconvey 
the  land  to  A,  on  condition  that  he  would  in- 
demnify him  a^painat  the  bond  fer  which  he  waa 
A*s  aarety,  which  A  fiuled  to  do.  A  continoed 
in  poaaeaaion  of  the  land  from  1799  to  1810,  with- 
ont  paying  any  rent,  and,  in  1807,  mortgaged  it  to 
aondry  penona.  In  an  action  of  diaaeizm.  bronght 
by  C  a^punat  D,  who  claimed  the  land  onder  aa 
ezecntion  in  1810,  it  waa  held,  the  evidence  of  A*a 
remaining  in  poaaeaaion  of  and  mortgaging  the 
land  waa  admiaaible.  Gark  v.  JoJkaaoa,  5  Day, 
373. 

445.  Held,  also,  that  A  waa  not  an  incompetent 
witaeaa,  on  account  of  any  auppoaed  right  to 
the  equity  of  redemption  in  the  land  in  queation, 
it  appearing  ia  evidence  that  C  waa  compelled 
to  pay  .a  much  larger  sum  than  the  valoe  of  the 
land.  ik. 

446.  An  outatanding  aatiafied  mortgage  cannot 
be  aet  up  agaiaat  the  mortgagoi.  Pdtz  v.  Clmrke^ 
6  Pet.  481? 

447.  Where  the  mortgagee  haa  never  oatered, 
and  there  haa  been  no  forecloaore,  and  intereat 
haa  not  been  paid  within  20  years,  a  mortgage  ia 
not  a  subaiating  title.  ColUns  v.  Terry,  7  J^m. 
278.    Jaeikjiw  V.  Hadroa,  3  ib.  375. 

448.  Where  no  poaaeaaion  haa  been  taken  un- 
der a  mortgage,  nor  any  intereat  paid,  nor  atepa 
taken  to  enforce  it,  for  19  ^eara,  held,  not  to  be 
a  subaiating  outstanding  title,  and  thai  a  jury 
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oa  the  lead  by  the  mortgagee 
9  Bar.  db  M'Hea.  9. 
451.  Where  a  MBftgage  debt  had  laiadonnaat 
1774,  to  Mai^  180i,  it  waa  held,  that, 
after  dedacting  the  period  of  the  Aiaerieaa  war, 
the  lapae  of  tiare  waa  aafieieat  to  aMbrd  the  pre- 
aamptioB  of  aayiacat.  JaiiaiB  v.  FUrem,  10 
414.  The  period  of  90  years  ia  onlj  a 
t  teii£agto  raiae  a  preaamption,  and 
a  bar.  i,  Aad  where  the  attorney- 
aarveyoi  gaacral,  to  whom  the  pe- 
titioa  of  the  ocmpaato  of  laad,  mortgaged  bj  a 
penoa  attainted,  had  been  lefeiied  by  the  aenato 
ia  March,  1009,  reported  the  aaortgage  aa  otai- 
standing,  and  a  balance  dae  theieon,  thia  waa 
held  aaifieieat  to  repel  the  preanmptioB  of  pay- 
meat,  fapffiaHy  whni  coaaeetad  with  other  eir- 
ramataacea.  ib. 

459.  In  New  Totk,  a  atatate  feredooare  of  a 
mortgage,  31  years  after  the  aamejfs  aeeured 
thereby  fell  dae,  rebate  the  pteaamption  of  pay- 
ment ariaiag  fiom  lapae  of  time,  ^sdboa  v. 
Skfer,  5  Wead.  995.  * 

453.  The  feet  of  the  premtaea  being  occupied 
by  a  mere  naked  poaaeaaor,  neither  holdia^  nor 
riaiming  ander  the  aaortgage,  may  be  relied  on 
aa  a  cirenmataaoe  to  rebut  the  pceaumptioa  o£ 
payment,  ik, 

454.  Mere  lapae  of  time  raiaea  no  preanmption 
in  fevor  of  a  otraager  agaiaat  the  title  of  a  mort* 
gagee ;  and  in  thia  caae  the  atraager  waa  in  ad  verae 
pnaafaaian  at  the  commencement  of  the  action. 
AffUUm  V.  £dfoa,  8  Verm.  941. 


yni.   Qf  Mortgages  of  Fersotud  Frpperty, 

455.  An  inatrument,  giving  aecnrity  apon  a 
chattel,  for  the  payaaeat  of  a  debt  oa  a  futare 
day,  previdiag  for  the  oontinuaaoe  of  the  defator'a 
poaaeaaion  antil  that  day,  and,  oa  non-payment 
of  the  debt,  aathorisiag  the  creditor  to  take  poa- 
aeaaion,  ia  a  mortgage,  and  not  a  pledge,  althoa^ 
the  worda  need  are,  **  I  hereby  pledge  aad  give  a 
Uen  on."     Lmmg^Um  v.  Buel,  9  Wend.  80. 

456.  A  gave  a  bill  of  aale  of  three  horaea  to  B, 
for  the  oonaideratioa  of  $910,  and  B  at  the  aame 
time  gave  to  A  a  writing  or  dcftaaaace,  engaging, 
on  the  paymeat  of  the  ^10  in  14  daya,  to  de- 
liver the  horaea  to  A  :  thia  ia  a  amrtgage.  if  rosea 
V.  BaaMal,  8  Johaa.  96. 

457.  A  coatraot  ia  theae  termo,  via..  "  aold  aad 
delivered  to  A  anoh  preperty,  for  aocn  a  aum,  aa 
hia  own  property.  The  condition  of  thia  bill  of 
aale  ia  aach,  that,  if  I  redeem  aaid  property  withia 
auch  a  tiare,  and  pay  the  intervening  expenae, 
then  thia  bUl  of  aale  to  be  void,  otherwiae  of  full 
fecce  tooonvoy  aaid  property  to  A : "  held,  a  akort- 
gage,  and  not  a  pledge.  ffe0d  v.  Dudley^  8  Veraa. 
435.    See  Bailmbitt,  III. 

458.  A  mortgage  of  a  chattel  is  valid,  notwiUk* 
standing^  at  the  time  of  the  mortgage,  a  third  per- 
soii  hoUa  the  irhnf^^l  in  poaaaaaim  under  tli% 
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mortg«^r,  and  has  a  special  property  therein. 
M'CaUa  ▼.  BuUaek,  2  Bibb,  288. 

4i>9.  A  indorses  notes  for  B,  who,  before  they 
become  due,  executes  a  deed  of  furniture  to  A, 
upon  condition  to  be  void  if  he  saves  A  harmless. 
The  deed  and  furniture  were  delivered  to  A  in 
presence  of  a  witness  to  whom  alone  the  trans- 
action was  made  known,  but  B  continued  in 
possession.  The  transaction  was  held  to  con- 
stitute a  mortgage.     Ward  ▼.  ^auitiMr,  5  Pick.  59. 

460.  B,  to  secure  the  payment  of  the  rent  of  a 
house,  demised  to  him  by  A,  executes  a  bill  of 
sale  of  his  furniture,  goods,  &c.,in  the  house,  on 
condition  to  be  void  on  the  payment  of  rent, 
provided  it  did  not  impair  A*s  right  to  distrain  : 
this  is  a  mortgage,  and  not  a  pledge.  Barrow  v. 
PaxUnij  5  Johns.  258. 

461.  A  writing  in  these  words,— "borrowed 
from  C.  H.  $275,  for  which  I  have  placed  in  his 
hands,  as  security,  a  negro  girl :  should  I  not 
pay  said  sum  of  money  by  the  20th  inst.,  the 
said  girl  is  to  be  the  absolute  property  of  said 
H.,  and  I  bind  myself  to  give  a  bill  of  sale  when 
demanded,'*  —  signed  by  B.,  was  held  to  be  a 
mortgage;  and  Uie  slave  having  died,  it  was 
held  that  C.  H.  could  sustain  an  action  against 
B.  thereon  for  the  amount.  Hart  v.  Burton^ 
7  J.  J.  Marsh.  322. 

462.  A  debtor  made  a  bill  of  sale  of  machines 
in  a  factory  to  his  creditor,  on  condition  to  be 
void  on  the  payment  of  a  sum  of  money  due; 
and  the  creditor  put  his  hand  on  each  piece  of 
machinery,  by  way  of  taking  possession,  and 
then  made  a  lease  of  the  machines  to  the  debtor, 
and  left  them  in  his  possession.  Held,  that  tliis 
was  a  mortgage,  and  that  the  possession  of  the 
debtor,  after  the  sale,  was  only  prima  fade  evi- 
dence of  ftaud,  which  might  be  rebutted  by 
showing  the  transaction  to  be  bona  fide.  Homes 
v.  Craju,  2  Pick.  607. 

463.  A  bill  of  sale  of  chattels,  declaring  that 
it  is  to  secure  a  debt,  and  that,  on  payment  of  the 
debt  by  the  articles  or  otherwise,  the  remaining 
articles  shall  be  released  to  the  vendor,  is  a  mort- 
gage.    BisseU  V.  Hopkiiu,  3  Cow.  166. 

464.  And  the  mortgagor's  retaining  possession 
of  the  chattels  is  not  conclusive  evidence  of 
fraud,  ib. 

465.  Whether  an  assignment  of  goods  for  se- 
curing a  debt,  in  which  it  is  agreed  thai  the 
assignee  shall  sell  them,  and  pay  over  the  sur- 
plus, af\er  deducting  his  demand,  to  the  assignor, 
IS  a  mortgage,  ^imsts.  Parks  v.  Hall^  2  Pick. 
206,  211.  Gordon  v.  Mass,  Fire  and  Marine 
Ins,  Co.  ib.  249,  259.  Peters  v.  BaUistier^  3  ib. 
495. 

466.  A  mortgage  of  personal  property  may  be 
by  absolute  bill  of  sale  and  a  separate  writing  of 
defeasance.     Hopkins  v.  Thompsony  2  Port.  433. 

467.  A  bill  of  sale  of  goods,  declaring  that  (he 
object  is  to  secure  the  vendee  as  surety  for  the 
vendor,  and  that  in  case  the  vendee  shall  become 
liable,  he  may  turn  the  goods  out  on  execution, 
or  sell  them,  accounting  to  the  vendor  for  the 
proceeds,  is  in  the  nature  of  a  mortgage ;  and 
the  continued  possession  of  the  vendor  is  not 
evidence  of  fraud  as  to  creditors.  Marsh  v. 
Lawrence^  4  Cow.  461. 

468.  Where  both  parties  to  the  action  proved 
that  a  bill  of  sale,  though  absolute  in  its  terms, 
was  intended  onl^  as  collateral  seouritjf  for  a 
debt  due,  and  this  done  with  good  faith,  the 
transfer  was  holden  valid  as  a  mortgage.  Read 
V.  Jeioetiy  5  Greenl.  96. 

469.  Whether  such  proof  is  open  to  the 
fondee,  if  objaoted  to,  m  »  qutftion  between 
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him  and  an  attaching  creditor  of  the  vendor, 
quote,  ib. 

470.  Where  a  cr^^ditor,  who  was  also  the  surety 
of  a  debtor  on  the  eve  of  stopping  payment,  re- 
ceived from  him  his  whole  stock  in  trade^ 
accompanied  by  a  bill  of  parcels,  at  the  foot  of 
which  payment  was  receipted  in  the  usual  form  ; 
and  at  the  same  time  the  parties  executed  aft 
indenture  of  two  parts,  declaring*  the  convey- 
ance to  be  intended  as  security  for  the  debt  due 
to  the  grantee  and  certain  others,  for  which  he 
stood  liable  as  surety  or  indorser,  with  power 
to  sell  for  payment  of  these  debts,  and  a  cove- 
nant to  pay  over  the  surplus  to  the  debtor  or  his 
order  on  demand  ;  it  was  held,  that  both  the  in- 
struments taken  together  amounted  to  a  mort- 
gage ;  and  that  it  was  a  valid  transaction  against 
other  creditors  for  whose  debts  no  provision  had 
been  made  ;  the  jury  having  found  that  no  fraud 
was  actually  intended.  Sartds  v.  Harris^  4 
Oreenl.  146. 

471.  A  bill  of  sale  of  a  ship  and  cargo  Ijinm  ia 
port,  is,  as  af  ainst  creditors,  good  and  valid,  if 
bona  fide  made,  although  possession  of  the  same 
is  not  taken  by  the  purchaser,  if  such  bill  of  sale 
be  merely  by  way  of  mortgage  or  security,  and 
not  absolute,  and  it  is  pursuant  to  the  agreement 
of  the  parties,  that  the  mortgagor  shall  have 
the  conduct  and  management  of  the  voyage 
on  which  the  ship  is  then  destined.  D'Wo{fr, 
Harris^  4  Mason,  615. 

472.  It  is  not  essential  to  the  validity  of  % 
mortgage  of  personal  property,  that  it  should 
contain  a  schedule  or  particular  enumeration  aad 
valuation  of  the  goods,  if  it  be  made  without 
fraud,  and  sufficiently  indicate  the  goods  in- 
tended to  be  mortgaged.  Brinley  v.  Springs  7 
Greenl.  241. 

473.  In  general,  a  mortgage  of  chattels  will 
not  be  valid,  unless  accompanied  by  delivery  to 
the  mortgagee.  Pordand  Bank  v.  SbMs^  6  Mass. 
422,  425.  Gale  v.  Ward,  14  ib.  352.  Tucker  r. 
BujjUtgtony  15  ib.  477,  480.  Badlam  v.  Tueker, 
1  Pick.  389,  397.  Bonsey  v.  Jimee,  8  ib.  636,  287. 
BuOoek  V.  WilUams,  16  ib.  33,  34.  Class  v. 
Woods,  5  S.  &;  R.  275.  Gardner  v.  Adams,  12 
Wend.  277.  Murray  v.  Burtis,  15  ib.  212. 
Look  V.  Comstoek,  ib.  244.  WaUh  v.  Bekey,  1 
Penn.  57. 

474.  In  New  Hampshire,  possession  is  not  es* 
sential  to  the  validity  of  a  mortgage  of  goods 
and  chattels.    Jish  v.  Savage,  5  N.  Hamp.  545. 

475.  The  possession  of  a  personal  chattel,  by 
the  mortffafor,  is  not  inconsistent  with  the  mort- 

5 age,  and  furnishes,  of  itself,  no  conclusive  evi* 
ence  of  fraud.    Holbrook  ▼.  Baker,  5  Greenl. 
309. 

476.  Nor  is  it  a  valid  objection,  by  a  creditor, 
against  a  mortgage  of  personal  chattels,  that  it 
is  made  to  cover  f^iture  advances,  if  it  is  also 
made  to  secure  an  existing  debt.  ib. 

477.  The  mortgagor  remaining  in  possession 
of  mortgaged  property,  before  condition  broken^ 
is  not  evidence  of  fraud.  Bueklin  v.  Thompson^ 
1  J.  J.  Marsh.  223. 

478.  A  mortgaged  certain  goods  to  B,  to  secure 
the  payment  of  a  bona  fide  debt,  but  continued 
in  possession  of  the  goods  with  the  mortgagee's 
permissioA,  and  used  and  disposed  of  them  as 
his  own.  The  mortgage  stated  that  the  goods 
were  delivered  to  the  mortgagee  in  his  own  right, 
subject  to  be  redeemed  on  the  payment,  Sus 
Held,  that,  under  these  circumstances,  the  mort- 
gage was  fraudulent  and  void  as  to  the  mor^ 
gagor's  creditors.    Jordan  v.  Turner^  3  Blackf 
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479.  A  continnanee  of  poMestion  m  the  rendor 
may,  however,  be  explained.  Oardner  ▼.  Jidams^ 
12  Wend.  897. 

480.  If  no  explanation  if  given  ai  to  the  pof- 
■ession,  it  is  a  qneation  of  law,  to  be  decided  by 
the  court.  If  explanations  are  (pven,  it  becomes 
a  question  for  the  jury.  Murray  ▼.  BurHsy  16 
ib.  212. 

481 .  The  temporary  resumption  of  poasession 
by  the  moTtgB.goT  is  fraudulent,  though  there  was 
an  original  change  of  possession.  Look  t.  Com^ 
wUHik,  lb.  244. 

482.  Where  a  statute  provides  that  no  mort- 
gage of  personal  property  shall  be  valid  against 
any  other  person  than  the  parties  thereto,  unless 
possession  be  delivered  and  retained  by  the  mortp 
gagee,  or  the  mortgage  be  recorded,  the  record- 
mg  is  equivalent  to  an  actual  delivery  of  the 
/roperty.     Forhea  v.  Parker^  16  Pick.  463. 

483.  Under  the  Massachusetto  statute  of  1832, 
it  was  held,  that  a  mortgage  of  personal  property, 
duly  recorded,  was  valid  against  a  creditor  of  the 
mortgagor,  although  there  was  no  actual  or  con- 
•tructive  delivery  of  the  property,  it  being  so  de- 
scribed as  to  be  identified.  Bwoek  v.  WUUams^ 
16  Pick.  33. 

484.  Under  the  registry  acts  of  Alabama,  a 
mortgage  of  personal  property  need  not  be  re- 
corded. KiUtmgh  V.  8t€de,  1  Stew.  4&  Port  262. 
atandifer  v.  Chisholm,  ib.  457. 

485.  The  statute  of  Alabama  of  18S8,  requiring 
all  deeds  and  conveyances  of  personal  prop- 
erty to  be  recorded  in  30  dvrs,  applies  to  mort- 
gages of  such  property.  JifOregor  v.  Ho/Z,  3 
Btew.  db  Port.  307. 

486.  in  Virginia,  a  mortgage  of  chattels  is 
void  as  to  creditors  and  subsequent  purchasers, 
vnless  it  is  acknowledged  or  proved  by  the  oaths 
of  three  witnesses,  and  recorded  in  the  same 
manner  aa  conveyances  of  land  are  required  to 
be  acknowledged,  or  proved,  or  recorded.  Hodg' 
ton  V.  BuUs^  3  Cranch,  138. 

487.  Where  personal  property  is  mortgaged, 
it  may,  under  certain  circumstances,  remain  in 
the  hands  of  the  mortgagor;  but  if  the  mortgagor 
•ell  it  to  a  bona  fide  purchaser,  without  notice, 
Buoh  sale  is  valid.  Lewis  v.  Stevenson,  2  Hall,  63. 

488.  Where  a  mortgage  of  persomil  property 
gives  a  false  account,  and  is  indefinite  as  to  the 
amount  of  indebtedness,  it  will  be  held  fraudu- 
lent and  void  against  creditors.  And  whether 
the  mortgage  is  valid  or  void,  is  a  question  fi»r 
the  court.     Dhver  v.  JIfLavghlin,  2  Wend.  596. 

489.  A  mortgage  of  personal  property,  intend- 
ed to  cover  future  responsibilities,  not  expressed 
in  the  instrument,  is  void,  pro  tanto^  as  against 
creditors,  ib, 

490.  Where,  by  the  provision  of  a  mortgage, 
the-  mortgaged  property  was  to  remain  in  pos- 
session or  me  mortgagor,  but,  before  any  attach- 
ment or  levy  was  made  on  the  same,  the  mort- 
gagee took  possession,  although  the  property 
was  not  removed ;  it  was  held,  that  the  mort- 
gsge  was  valid  against  creditors.  Adams  v. 
WheeUr^  10  Pick.  199. 

491.  After  the  condition  is  forfeited,  the  mort- 
gagee of  a  chattel  has  an  absolute  interest  in 
the  thing  mortgaged,  so  that  the  mortgagor  can- 
not, in  New  York,  by  tendering  the  debt,  entitle 
himself  to  an  action  of  trover  against  the  mortp 
gagee.     Brown  v.  Bement^  8  Johns.  96. 

492.  If  mortgaged  property  is  left  in  posses- 
sion of  the  mortgagor,  who  puts  it  on  board  the 
vessel  of  a  belligeront,  it  is  subject  to  capture, 
and  the  mortgagee  is  without  remedy.  BoUkos 
t.  Three  ^cgro  Slaves,  Bee,  74 


493.  A  mortgagee  of  personal  property  can 
maintain  an  action  against  one  attaching  the 
goods  as  the  property  of  the  mortgagor,  though 
there  be  a  stipulation  in  the  mortgage  that  the 
mortgagor  shall  retain  the  possession  of  the  prop* 
erty  and  sell  it  for  the  purpose  of  paying  the 
mortgage  debt.  Mdody  v.  Chandler,  3  Fairfr282. 

494.  A  mortgage  of  personal  property  vesta 
the  legal  title  in  the  mortgagee  or  his  assignee, 
and  he  may  bring  trover,  after  condition  broken. 
Montgomery  v.  Kerr,  1  Hill.  S.  C.  291. 

496.  Detinue  lies  by  the  mortgagee  to  recover 
possession  of  personal  property  mortgaged,  after 
the  time  of  redemption  has  expired.  Hopkins  v. 
Thompson,  2  Port.  433. 

496.  The  pendency  of  a  bill  to  foreclose  a 
mortgage  for  slaves,  is  no  bar  to  an  action  of 
detinue  on  the  same  mortage  for  the  same 
slaves.    Jones  v.  Henry,  3  Litt.  46. 

497.  Where  one  acknowledges  himself  indebt> 
ed  in  a  certain  sum,  and,  for  the  purpose  of 
securing  his  creditor,  transfers  the  property  men- 
tioned in  the  instrument,  the  creditor  is  not 
obliged  to  sell  the  articles  of  property  before  he 
brings  his  action.    Elder  v.  Rouse,  15  Wend.  216. 

498.  The  second  mortgagee  cannot  maintain 
trover  against  the  firat  mortgagee,  though  the 
demand  of  the  first  mortgagee  has  been  satisfied. 
Hume  V.  Breek,  4  Litt.  284. 

499.  A  mortgagee  of  personal  property,  upon 
the  failure  of  tne  mortgagor  to  perform  the  con- 
dition of  the  mortgage,  acquires  an  absolute  title 
to  the  property.     iM^don  v.  Buel,  9  Wend.  80. 

500.  Default  in  paying  a  personal  mortm^e 
renders  the  property  of  the  mortgagee  of^the 
chattels  absolute,  and  he  can  reduce  tnem  to  ac- 
tual possession.   Patchin  v.  Pierce,  12  Wend.  61 . 

501.  Tender  after  forfeiture  does  not  reinvest 
the  mortgagor  with  the  title.  Aliter,  of  tender  and 
acceptance.  iJb. 

502.  Nor  is  tender  and  acceptance  of  part  of 
the  money  due  a  waiver  of  forfeiture,  ib, 

503.  If  the  mortgagee  of  personal  property  as- 
signs the  debt  secured  by  the  mortgage,  whether 
before  or  after  forfeiture,  his  interest  passes  to 
the  assignee  ;  and  if  a  stranger  takes  the  prop- 
erty, trespass  must  be  brought  in  the  name  of 
the  assignee.     Langdon  v.  Buel,  9  Wend.  80. 

504.  On  payment  of  the  debt,  to  secure  which 
*a  mortgage  of  peraonal  proper^  is  made,  wheth- 
er before  or  after  condition  broken,  the  property 
revests  in  the  mortgagor,  without  redelivery,  or 
resale,  or  the  cancelling  of  the  mortgage.  Parks 
V.  HaU,  2  Pick.  206.  Harrison  v.  Hu3cs,  1  Port 
423. 

505.  A  mortgage  of  land  and  machinery, 
signed  by  the  agent  of  a  manufacturing  cor- 
poration, in  Rhode  Island,  and  recorded  among 
real  mortgages,  is  held  sufficient  to  protect  the 
interest  of  the  mortgagee  in  the  machinery 
against  attachment  by  a  subsequent  judgment 
creditor.    Antkony  v.  BuUer,  13  Pet.  423. 

506.  Where  a  sheriff,  in  South  Carolina,  sold 
negroes  under  a  mortage,  after  condition  broken, 
the  court  held  that  the  sheriff  acted  as  sgent  of 
the  mortgagee,  and  not  in  his  official  capacity, 
and  refased  to  order  the  surplus  proceeds  of  the 
sale,  after  satisfying  the  mortgage,  to  be  applied 
to  junior  executions.  Robins  v.  -Ri^,  2  Hill,  S. 
C.  406. 

507.  A  mortgaged  his  horse  and  delivered  pos- 
session of  it  to  B,  and  then  assigned  his  interest 
to  G,  and,  as  servant  of  C,  used  the  horse  by  B*8 

Eermission.    B  and  C  afterwards  delivered  the 
orse  to  D,  to  be  pastured.    Afterwards,  B  con- 
veyed his  light  to  the  four  plaintifia,  and  on  the 
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dM  C  eowrmyed  his  ri^ht  of  .redemption  to 
three  of  them.  The  horse  waa  afterwards  at- 
tachedy  in  the  hands  of  D,  on  a  suit  a^^ainst  C 
and  A,  upon  a  note  brought  in  the  name  of  the 
payee,  but  under  the  direction  and  for  the  benefit 
of  this  defendant,  and,  being  sold  on  execution, 
was  bought  by  this  defendant.  Soon  afterwards, 
C  notified  D  by  letter  that  the  horse  was  sold 
to  the  plaintift,  and  requested  him  to  deliver  it 
to  them,  of  which  he  informed  the  nominal  plain- 
tifis,  but  no  deliyer^  was  made.  It  was  held, 
that  the  deliyery  to  o  would  avail  his  assignees 
as  against  any  person  claiming  through  C ;  that 
the  legal  title  to  the  horse  was  in  the  four  plain- 
tiiis,  and  the  right  to  redeem  in  three  of  them  ; 
that  the  defendant  could  not  maintain  his  title  as 
a  bona  fide  purchaser,  for  he  must  be  presumed 
to  know  the  facts  known  to  the  nominal  judg. 
ment  creditor ;  that  the  defendant  was  liable,  m 
trover,  for  the  horse,  and,  the  original  taking  be- 
ing tortious,  no  previous  demand  was  neoessary. 
Bunt  V.  Ho/toft,  13  Pick.  216. 

508.  Personal  property,  under  mortgage,  was 
attached  by- A  as  the  property  of  the  mortgagor ; 
but  no  notice  of  soefa  mc^tgage  was  given  by  the 
mortgagee  to  the  attaching  officer  at  the  time  of 
such,  attachment,  nor  to  A  during  the  whole 
course  of  the  action,  although  the  mortgagee  was 
attorney  of  the  mortgagor  in  such  action,  and 
knew  of  the  attachment.    Held,  that  the  conduct 


of  the  mortgagee  was  not  such  as  to  give  A's  at. 
tachment  a  priority  over  the  mortgage.  Canadm 
V.  Southufick^  16  Pick.  556. 

509.  Where  personal  propertjr  was  mortgaged, 
the  mortgagor  to  retain  possession  until  deniult 
of  payment,  and  an  officer  attached  and  sold  the 
property  at  the  suit  of  another  creditor,  without 
pursuing  the  provisions  of  the  statute,  it  was 
held,  that  the  mortgagee  could  maintain  case 
against  the  officer,  bemre  the  payment  of  the 
mortgage  became  due,  and  might  recover  the 
value  of  the  property,  not  exceeding  the  amo.unt 
of  the  mortgage,  together  with  the  damages  sus- 
tained.    Farbea  v.  Parker,  16  Pick.  462. 

510.  Certain  slaves  were  mortgaged  to  a  Brit- 
ish subject,  before  the  revolution,  by  an  inhab- 
itant of  Maryland,  and  were  left  in  the  posses- 
sion of  the  mortgagor,  who,  having  made  pay- 
ments into  the  treasury,  under  the  Sf aryland  act 
of  October,  1780,  in  discharge  of  the  mortgagei 
afterwards  sold  them  to  A,  and  delivered  pos- 
session, though  the  whole  of  the  purchase  money 
had  not  been  paid.  The  property  of  the  British 
creditor  was  confiscated,  after  which  his  admin- 
istrator sold  the  slaves  to  B,  who  took  them  out 
of  the  possession  of  A.  In  replevin  for  the 
slaves,  brought  by  A  against  B,  it  was  held  that 
A  could  not  recover.  GarratDay  v.  Dorsey,  4 
Har.  Sb  M'Hen.  405. 
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NAME. 

1.  The  courts  can  take  judicial  notice  of  the 
abbreviation  of  a  man's  given  name,  but  qtuere 
as  to  the  family  name.  Fentan  v.  Perkins^  3 
Mis.  144. 

2.  Where  two  names  have  the  same  original 
derivation,  or  where  one  is  an  abbreviation  or  cor- 
ruption of  the  other,  but  both  are  taken  promis- 
cuously, and  according  to  common  usage,  to  be 
the  same,  though  difiering  in  sound,  the  use  of 
one  for  the  other  is  not  a  material  misnomer. 
Gortlon  v.  Holiday,  1  Wash.  C.  C.  285. 

3;  If  one  is  in  the  habit  of  using  only  initial 
letters  for  his  Christian  name,  a  declaration 
against  him  by  that  name  is  good.  CUy  OmneH 
V.  A,  W.  King,  4  M'Cord,  487. 

4.  Where  a  suit  was  commenced  by  Charles 
R.  Ro^ra,  an  assignee  of  a  note,  and  the  note  in 
evidence  was  assigned  to  C.  R.  Rogers,  held,  that 
identity  of  the  person  was  properly  left  to  the 
jury.     Birch  v.  Rogera,  3  Mis.  227. 

5.  Where  a  person,  called  Lebrun  and  Lebring, 
was  on  board  a  vessel  as  a  seaman,  and  no  per- 
son among  the  crew  of  the  name  of  Lebering, 
the  court  gave  to  the  administrator  of  Lebering 
the  wages  due  for  the  services  of  the  person  so 
designated.  KeUand  v.  Lebering,  2  Wash.  C.  C. 
201. 

6.  Where  the  middle  name  of  the  plaintiff  is 
omitted  in  the  summons,  although  inserted  in 
the  state  of  demand,  and  judgment  was  rendered 
for  the  plaintiff  on  the  non-appearance  of  the  de- 
fi»ndant,  the  judgment  was  reversed.  Bowen  v. 
Mulfird,  5  HalsL  230. 

7.  An  averment  in  an  action  on  a  judgement, 


rendered  against  a  defendant  by  a  wrong  name, 
that  he  is  the  same  person,  if  made  out  by  proof^ 
will  fix  the  liability  of  the  defendant  for  the 
judgment.     SteveUe  v.  Read,  2  Wash.  C.  C.  274. 

8.  It  is  a  good  plea  in  abatement,  that  defend- 
ants are  sued  by  their  surnames  alone,  without 
mentioning  their  Christian  names.  Such  defect, 
however,  is  cured  by  appearance  and  verdict,  and 
cannot  be  taken  advantage  of  in  error.  Sedy  v 
Boon,  Coxe,  138. 

9.  An  indictment  against  T.  H.  P.,  which 
describes  him  as' T.  P.,  is  bad.  CommonioeaUh  v. 
Perkins,  1  Pick.  388.  So  of  the  enrolment,  in  the 
militia,  of  C.  J.  H.  as  C.  H.  Commonweaith  v. 
HaU,  3  ib.  262. 

10.  An  indictment  against  *'  the  town  of  D.,*' 
instead  of  ^  the  inhabitants  of  the  town  of  D., ' 
was  held  sufficient.  CornmonyteaUk  v.  Dedham^ 
16  Mass.  141. 

11.  Where,  pending  an  indictment  against  a 
town,  the  name  of  the  town  was  altered  by  the 
legislature,  the  court  refused  t3  quash  the  indict* 
ment  for  that  cause.  Commonwealth  v.  PhiUipa' 
burg,  10  ib.  78. 

12.  Jtmior  is  no  part  of  a  person's  name.  Cobb 
V.  Lucas,  15  Pick.  7,  9.  Kitieaid  v.  Howe,  J'^ 
Mass.  203,  205.  CommonwefUth  v.  Perkins,  £ 
Pick.  388.  People  v.  CoUir:^,  7  Johna.  549. 
Brainard  v.  Stetphin,  6  Verm.  9. 

13.  An  amendment  of  a  writ  was  allowed  by 
adding  Junior  to  the  plaintiff's  name.  Kineatd 
V.  Howe,  10  Mass.  203.  And  it  seems  that  an 
indictment  against  P.,  which  d  sscribes  him  as  P., 
Junior,  is  good.  ComnumwetiUh  v.  Perkins^  L 
Pick.  388. 

14.  A  note  made  payable  to  a  person,  without 
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the  addition  of  Semiar  to  his  Dame,  may  be  eoed 
in  hit  name  with  the  addition  of  Sinwr.  Jfeil  t. 
Dillon,  3  Mis.  59. 

15.  After  bail  given,  and  plea  pleaded,  the 
defendant  cannot  arreat  the  judgment  on  the 
pound  of  misnomer.  Scmll  v.  BriddU^  2  Wash. 
C.  C.  200. 

16.  A  record  of  a  judgment  obtained  by  the 
plaintiff,  in  North  Carolina,  against  James  Reed, 
administrator  da  bonis  non,  of  Barton,  was  prop- 
erly given  in  evidence  to  the  jury;  parol  evi- 
dence having  proved  that  the  defendant,  Joseph 
Read,  had  attended  the  taking  of  depositions  in 
the  case,  while  depending  in  the  court  in  North 
Carolina,  and  that  notice  of  the  suit  pending  in 
Pennsylvania  was  given  to  him.  SUvelU  v. 
iJ««d,  2  Wash.  C.  C.  274. 

17.  Though  a  judgment  is  inadmissible  in 
evidence  except  between  the  same  parties,  or 
those  in  privity  with  them,  and  for  the  same 
cause  of  action,  yet  a  mere  misnomer  is  not  suf- 
ficient to  exclude  the  record  of  such  a  judgment 
from  being  given  in  evidence,  if  in  point  c^  fact 
the  party  appeared  by  a  wrong  name,  and,  instead 
of  pleading  the  misnomer,  went  to  issue  on  other 
pomts,  and  judgment  was  given  againat  him.  ii. 


NATIONAL  CHARACTER. 

1.  It  is  not  a  rule  of  the  law  of  nations 
for  a  commander,  in  time  of  peace,  to  affirm  his 
national  flag  by  an  appropriate  gun.  Tlu  Mari- 
wma  Fioray  11  Wheat.  1. 

2.  The  commission  of  a  public  ship,  signed  by 
the  proper  authorities  of  the  nation  to  which  she 
belongs,  is  complete  proof  of  her  national  charac- 
ter. A  bill  of  sale  of  her  to  the  government  of 
that  nation  need  not  be  produced.  Th$  Samtit- 
Jtma  Tnnidad,  7  ib.  283. 

3.  The  seal  of  a  government  unacknowledged 
by  the  government  of  the  United  States  cannot 
be  permitted  to  prove  itself;  but  the  fact  of  a 
vessel's  being  in  commission  under  such  govern- 
ment may  he  established  without  proving  the 
seal.  U.  States  v.  Palmer^  3  ib.  635.  Tke  Es- 
trella,  4  ib.  298. 

4.  A  port,  conquered  and  occupied  by  the 
enemy,  passes  under  his  temporary  allegiance 
and  sovereignty;  and  the  natfve  aovereigntv 
therein,  durmg  the  same  period,  is  suspended. 
U  States  V.  Haytoard^  2  Gallis.  485. 

5.  The  domicil  of  a  party,  and  not  the  place 
of  his  birth,  decides  his  national  character.  Tke 
Josephy  I  Gallis.  545.  The  Jtnn  Qreen^  ib.  274. 
J%e  Francis,  ib.  614. 

6.  On  a  declaration  of  war,  citizens  are  not 
bound  to  return  from  foreign  countries  unless  so 
ordered  by  their  government.  Tke  Joseph*  1 
Gallis.  545. 

7.  A  party's  putting  himself  in  iiinere  to  return 
to  his  native  country  will  exempt  property  from 
the  hostile  character  acquired  by  residence, 
where  such  property  has  been  engaged  in  a 
trade  lawful  in  the  native  character,  and  not 
otherwise.  Ike  St.  Lamrenee^  ib.  467.  Ike 
Francis,  ib.  614. 

8.  The  commercial  domicil  of  a  merchant,  at 
the  time  of  the  capture  of  his  goods,  determines 
the  character  of  those  goods.  Tke  Francis,  8 
Cranch,  363. 

9.  A  naturalized  citizen,  for  the  purposes  of 
trade,  returned  to  his  native  country  in  time  of 
peaoe,  but  with  the  intention  of  returning  to  his 


adopted  eouatiy.  He  veaiainad  m  hw  natifv 
country  12  months  after  war  had  broken  out 
between  the  two  countries,  for  the  purpose  of 
closing  his  business,  (though  he  en|^ed  in  no 
new  commercial  transaction  with  the  enemy,) 
and  then  returned  to  his  adopted  country.  Held, 
that  he  had  gained  a  domicil  in  his  native  eoun* 
try,  and  that  his  goods,  captured  after  the  war, 
were  liable  to  condemnation.  The  Francis,  ib. 
335. 

10.  If  a  citizen  of  the  United  SUtes  estab- 
lishes his  domicil  in  a  foreign  country,  between 
which  and  the  United  States  hostilities  after- 
wards break  out,  property  shipped  by  such  citi- 
zen before  a  knowledge  or  the  war,  and  captured 
by  an  American  cruiser  after  the  declaration  of 
war,  must  be  condemned  ae  lawful  prize.  Tha 
Venus,  ib.  233. 

11.  Even  if  an  American  citizen  can,  without 
any  legislative  act  to  this  effect,  throw  off  him 
allegiance  to  his  native  country,  it  is  perfectlr 
clear  that  this  cannot  be  done  without  a  bonajide 
change  of  domicil.  The  Santissiwui  Trinidad, 
7  Wheat.  283. 

12.  To  establish  the  character  of  agent,  the 
authority  under  which  it  is  assumed  must  be 
exhibited.     TU  Fortuna,  3  Wheat.  236. 

13.  In  a  case  of  sailing  under  an  enemy's 
license,  or  of  trading  with  the  enemj^,  the  knowl- 
ed^  of  the  agent  will  a£fect  the  principal,  even 
if,  m  reality,  he  be  ignorant  of  the  fact  The 
Hiram,  1  ib.  440. 

14.  Sailing  with  an  enemy's  license  will  of 
itself  subject  to  confiscation.  The  Ariadne,  2  ib. 
143.     The  Hiram,  1  ib.  440. 

15.  A  legal  presumption  arises  that  property 
is  not  neutral  which  is  a  small  part  of  a  cargo  on 
board  an  enemy's  ship,  and  destined  for  a  port  in 
the  enemy's  country.  The  London  Packet,  5  ib. 
132. 

16.  The  sailing  on  a  voyage  under  the  license 
and  passport  of  the  enemy,  and  in  ftirtheranco 
of  his  interests,  is  an  illegal  act,  which  subjects 
the  ship  and  cargo  to  confiscation  as  prize.  Tha 
JuUa,  8  ib.  181.  The  Hiram,  ib.  444.  Ike  Jhe 
rora,  ib.  203. 

17.  A  violent  presumption  of  her  having  a 
license  firom  the  enemy  arises  from  a  vessel's 
being  carried  into  an  enemy's  port  for  adjudica- 
tion, and,  after  a  detention  of  six  weeks,  bein^ 
permitted  to  resume  her  voyage.  The  Lamgdtm 
Cheeves,  4  Wheat.  103. 

18.  Where  enemy's  property  is  fraudulently 
blended  in  the  same  claim  with  neutral  property, 
the  latter  is  liable  to  share  the  fate  of  the  former. 
The  St.  Nicholas,  1  ib.  417. 

19.  Every  shipment  remains  on  the  account 
and  risk  of  the  shippers,  unless  there  b^an  im- 
plied or  express  authority  to  change  the  proprie- 
tary interest,  and  put  the  shipment  at  the  risk 
of  the  consignee.  The  San  Joss  Indiana,  1  Ma- 
son, 38. 

20.  The  property  of  a  house  of  trade,  estab- 
lished in  an  enemy's  country,  is  condemnable  as 
prize,  whatever  may  be  the  domicil  of  the  part* 
ners.     7%s  Fnendschqft,  4  Wheat.  105. 

21.  Goods  purchased  by  British  merchants,  be- 
fore the  war  between  the  United  States  and  Great 
Britain,  in  pursuance  of  orders  from  American 
citizens,  were  shipped  to  an  agent  of  the  British 
merchants,  in  the  United  States,  who  waa  aa 
American  citizen,  ^*  on  account  and  risk  of  an 
American  citizen."  No  circumstances  of  fraud 
appeared  in  the  transaction.  Held,  that  the  goods 
were  vested  in  the  American  citizen  at  the  tims 
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of  tlw  ikipmenty  and  weze  not  liable  to  condemna- 
tion, although  Uie  Tenel  sailed  firom  Europe  af- 
ter the  declaration  of  war  was  known  there.  The 
JHenimaek,  8  Cranch,  317. 

fa.  But  where  goods  were  purchased,  as  above, 
and  I  he  invoices,  and  bills  of  lading,  and  letters, 
were  addressed  by  the  British  consignors  to  the 
American  citiiens  for  whom  the  purchase  was 
made,  and  all  concurred  to  show  that  the  prop- 
erty was  in  them,  and  those  documents  were  en- 
closed in  a  letter  to  their  agent  in  the  United 
States,  an  American  citizen,  directing  him  not  to 
deliver  the  goods  in  case  of  the  existence  of  cer- 
tain cirenmstanoes,  nor  until  he  should  have  re- 
ceived payment  from  the  consignees  in  cash,  it 
was  held,  that  the  property  of  such  goods  contin- 
ued in  the  Britnh  consignors  at  the  time  of  the 
capture,  and  that  they  were  liable  to  condemna- 
tion, ib, 

23.  And  where  goods  were  purchased,  as  above, 
and  consigned  to  the  agent  of  the  consignor,  an 
American  citiien,  in  whose  name  also  tlw  bill  of 
lading  was  made  out,  but  the  bill  of  parcels  and 
invoice  were  in  the  name  of  the  American  mer- 
chants for  whom  the  purchase  was  made,  —  the 
shipment  abo  being  expressed  to  be  on  their  ac- 
count, though  the  goods  were  spoken  of,  in  the 
letter  of  the  consignors,  as  British  propertv,  —  it 
was  held,  that  the  property  vested  in  the  Ameri- 
can merchants  at  the  time  of  the  shipment,  and 
that  it  was  not  liable  to  condemnation,  ib, 

24.  Upon  a  shipment  of  goods,  to  be  sold  on 
joint  account  of  the  consignee  and  shipper,  or  of 
the  shipper  alone,  at  the  option  of  the  consignee, 
the  right  of  property  does  not  vest  in  the  con- 
signee until  he  has  made  his  election ;  and  if  the 
consignor  be  an  enemy,  and  the  goods  are  cap- 
tured before  that  time,  they  are  good  prize.  The 
Fsaiu,  ib.  853. 

25.  Although  an  intention  of  the  consignor  of 
goods  to  vest  the  right  of  property  in  the  con- 
signee is  clearly  proved,  still,  until  the  goods  are 
received  by  the  consignee,  or  some  evidence  is 
given  of  his  agreement  to  take  them  on  his  own 
account,  the  ^ods  are  at  the  risk  of  the  shipper, 
and  if  the  shippers  are  enemies,  they  are  good 
prize,  if  captured.     Tlu  Fronds,  ib.  3o9. 

26.  Nor  does  it  matter,  in  such  a  case,  that  the 
consignee  is  the  agent  of  a  third  person,  who  had 
directed  him  to  order  the  goods,  unless  it  appears 
that  he  actually  did  order  them.  ik. 

27.  Goods  were  shipped  by  a  British  to  an 
American  house,  partly  in  conformity  with  or^ 
ders,  and  partly  without  orders,  and  the  Ameri- 
can bouse  had  the  option  to  accept  or  reject  the 
whole  invoice  in  a  limited  time.  Held,  that  the 
property  remained  in  the  shippers  until  the  elec- 
tion was  made  to  accept  them,  and  were  liable  to 
condemnation,  t^.  354. 

28.  Goods,  which  appeared  by  the  ship's  pa- 
pers to  be  a  consignment  from  alien  enemies  to 
American  merchants,  were  condemned,  in  toto, 
as  prize,  although  fbrther  proof  was  offered  that 
American  merchants  were  jointly  interested,  and 
that  they  had  a  lien  upon  the  goods,  in  conse- 
quence of  advances  made  by  them.  ib.  335. 

29.  One  joint-owner  of  a  vessel  obtained  a  re- 
gister for  her,  which  was  granted  upon  his  oath 
that  he,  together  with  the  other  jomt-owner,  a 
citizen  of  this  eountrv,  were  the  only  owners  of 
the  ship,  when,  in  pomt  of  fact,  the  other  joint* 
owner  was  domiciled  in  England.  Held,  that 
the  vessel  was  liable  to  forfeiture,  under  the  act 
of  Congress  of  December  31st,  1792.  The  Venus^ 
*.  253. 


NEUTRAUTT. 

I.    QenertU  Principles, 
11.  Neutrality  of  Persons  mnd  Properhf. 
III.    Capture  of/feutral  Property, 

I.   General  Pnnetples, 

I.  The  meaning  of  the  wamntv  of  nentrahty 
in  a  policy  of  insurance  is,  that  tne  property  in- 
sured is  neutral  in  fact,  and  shall  be  so  in  appear 
ance  and  conduct ;  that  the  property  shall  belong 
to  neutrals ;  that  it  shall  be  so  documented  as  to 
prove  its  neutrality,  and  that  no  act  of  the  in- 
sured or  his  agents  shall  be  done  which  can  le- 
gally compromise  its  neutrality.  Schtoartz  v.  Ins, 
Co.  ofJ^orth  America,  3  Wash.  C.  C.  117. 

2  Property  warranted  neutral  must  have  all 
the  proper  ship's  papers,  and  no  papers  that  may 
compromise  her  neutrality.  Blagge  v.  JV.  Y,  Ins. 
Co,  1  Gaines,  648.  Ludlow  v.  Union  Ins.  Co.  2 
S.  db  R.  119. 

3.  If,  under  such  circumstances,  the  outward 
cargo  produce  less  than  the  inward  cargo  fVom  a 
belligerent  country  cost,  the  assured  must  show 
that  It  was  purchased  with  neutral  funds,  ib. 

4.  The  penalty  of  forfeiture,  incurred  by  a  neu- 
tral by  carrying  on  a  circuitous  trade  between 
the  mother  country  and  a  colony,  which  is  pro- 
hibited, attaches  only  during  the  prohibited  voy- 
age, and  does  not  vitiate  a  subsequent  lawml 
voyage.  Kemble  v.  Rhindander,  3  Johns.  Cas.  130. 

5.  An  offence  against  our  neutrality  does  not 
adhere  to  the  vessel  under  every  change  of  cir- 
cumstance ;  but  if  an  offence  be  committed  dur- 
ing the  cruise  for  which  the  vessel  was  originally 
equipped,  and  a  colorable  termination  of  which 
only  has  been  made,  the  delictum  is  not  purged. 
The  Gran  Para,  7  Wheat.  471. 

6.  The  proviso,  in  the  repealing  clause  of  the 
neutrality  act  of  April  20, 1818,  did  not  authorize 
a  forfeiture  under  the  act  of  March  3,  1817, 
(which  was  included  in  the  repeal,)  after  the 
time  when  that  act  would  have  expired  by  its 
own  limitation.     The  irresistible^  ib.  551. 

7.  No  part  of  the  act  of  June  5, 1794,  c.  296,  is 
repealed  by  the  act  of  March  3, 1817,  c.  58 ;  the 
act  of  1794,  e.  226,  remained  in  force  until  the  act 
of  April  20, 1818,  c.  83,  by  which  all  the  provis- 
ions respecting  our  neutral  relations  were  em- 
braced, and  allformer  laws  on  the  subject  were 
repealed.     The  Estrella,  4  ib.  296. 

8.  An  American  vessel  does  not  forfeit  her 
neutral  character  merely  by  hoisting  a  foreign 
flag,  in  conformity  to  the  regulations  of  a  particu« 
lar  trade.    Arnold  v.  Deleob,  Bee,  5. 

9.  Fitting  out  or  arming  a  vessel,  to  commit 
hostilities  against  a  fbreigrn  power  at  peace  with 
tiM  United  States,  is  indictable  under  the  act  of 
Congress  of  April  20, 1818,  $  3,  for  the  punish- 
ment of  certain  crimes  against  the  United  States 
U.  States  V.  i^uincy,  6  Pet.  445. 

10.  The  intention  is  a  material  point  in  sucl* 
indictment,  and  is  to  be  decided  by  the  jury,  t^ 

II.  It  is  not  necessary  that  such  intentioi 
should  be  carried  into  effect,  to  constitute  th> 
offence,  ib. 

12.  It  is  an  offence  agrainst  the  act  of  Congress 
of  1794  to  concert  an  expedition,  from  the  United 
States,  against  a  state  at  peace  with  the  United 
States.     Ex  parte  Keedham,  Pet.  C.  C.  487. 

13.  It  matters  not  that  the  enterprise  originated 
beyond  the  seas,  if  the  expedition  was  carried  on 
fh>m  the  United  States.  Nor  is  it  of  importance 
whether  the  persons  engaged  in  the  >t  larprise 
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hire  a  whole  yessel  to  themBeWes,  or  depart  from  < 
the  United  States  as  passengers.   Ex  parte  JfTeed- 
kam.  Pet.  C.  C.  487. 

14.  The  existence  of  a  war  between  two  conn- 
tries  being  recognized  by  our  government,  the 
daty  of  our  courts  is,  where  the  property  of  either 
belligerent  is  brought  innocently  withm  our  ju- 
risdiction,  to  leave  things  as  we  find  them,  or  to 
restore  them  to  the  state  from  which  they  have 
been  forcibly  removed  by  our  citizens.  The  Jfnes- 
tra  Senora  ie  la  Caridaa^  4  Wheat.  497. 

15.  The  government  of  the  United  States  hav- 
ing recognized  the  existence  of  the  civil  war  be- 
tween Spain  and  her  colonies,  and  avowed  a  de- 
termination to  remain  neutral,  each  party  is  to  be 
deemed  a  belligerent  nation,  and  to  have,  so  far 
as  concerns  us,  the  sovereign  rights  of  war.  The 
Santissima  Trinidadf  7  ib.  283. 

16.  The  prohibition,  by  France,  of  all  trade 
with  the  revolted  blacks  of  St.  Doroinffo,  was  the 
exercise  of  a  municipal  and  not  of  a  oelligerent 
right.     Rose  v.  Himely^  4  Cranch,  242. 

17.  The  parts  of  the  island  of  St.  Domingo, 
respectively  under  the  government  of  Petion  and 
Christophe,  are  not  ii]^ependent  states,  within 
the  meaning  of  the  act  of  Congress  of  June  5th, 
1794,  and  merefore  it  is  not  illegal  to  fit  out  a 
ressel,  for  the  purpose  of  assisting  the  one  against 
ihe  other.     Hoyt  v.  Geiston^  13  Johns.  141,  561. 

18.  The  government  of  the  United  States  hav- 
ing recognized  the  existence  of  a  civil  war  between 
Spain  and  her  colonies,  but  remaining  neutral, 
the  courts  of  the  Union  considered  as  lawful 
those  acts  which  war  authorizes,  and  which  the 
new  governments  of  South  America  directed 
against  their  enemy.  Unless  the  neutral  rights 
of  the  United  States,  as  ascertained  by  the  law  of 
nations,  the  acts  of  Congress,  and  treaties  with 
foreign  powers,  were  violated  by  the  cruisers 
sailing  under  commissions  fi-om  those  govern- 
ments, captures  by  them  were  regarded  as  other 
captures,  jure  belli,  in  the  courts  of  the  United 
States,  the  legality  of  which  cannot  be  deter- 
mined in  a  neutral  country.  The  Divina  Pastora^ 
4  Wheat.  52. 

19.  A  sea-letter  is  not  the  only  document  ne- 
cessary to  establish  the  neutral  character  of  a 
vessel  belonging  to  the  United  States,  under  the 
treaty  with  France.     Tunno  v.  Frtany^  Bee,  6. 

20.  A  privateer  was  illegally  fitted  out  in  the 
district  of  South  Carolina,  and  commissioned  by 
Genet.  Subsequently,  she  was  dismantled  and 
sold.  Afterwards,  she  was  fitted  out  for  war  in 
a  French  port,  and  by  a  French  commission. 
Held,  that  this  did  not  constitute  a  breach  of 
neutrality.     WUiiamsan  v.  Brig  Betsy,  ib.  67. 

21 .  An  augmentation  of  force  in  a  neutral  port, 
by  a  belligerent,  constitutes  a  breach  of  neutrali- 
ty, and  will  occasion  a  restitution  of  the  prize 
eaptured  by  such  force,  if  brougkt  within  the  ju- 
risdiction of  the  admiralty  courts  of  the  neutral 
nation.  British  Consul  v.  Schooner  Aajmv,  ib.  73. 
The  alternation  of  two  ports,  in  repairing  the  waist 
of  a  vessel  previously  armed,  does  not  constitute 
such  breach.    Moodie  v.  Ship  Brothers,  ib.  76. 

22.  As  to  what  equipments  in  our  ports  amounts 
to  a  breach  of  neutrality,  see  Jonsen  v.  The  Majf' 
dalena,  ib.  11. 

23.  An  augmentation  of  fi>rce  in  a  neutral  ter- 
ritory, or  an  ulegal  outfit,  does  not  ajQEect  captures 
made  aAer  the  original  cruise  is  terminated.  TIU 
Santissima  Trinidad,  7  Wheat.  283. 

24.  The  burden  of  proof  is  on  the  claimant  to 
siiow  that  the  augmentation  of  force,  by  enlist^ 
ment  in  a  neutral  port,  was  lawful,  ib. 

25   As  to  what  constitutes  an  illegal  outfit  of 


a  privateer,  in  an  American  port,  vide  V  St«tef 
V.  (hUnet,  2  Dall.  321. 

26.  If  a  neutral  ship-owner  lends  his  name  to 
cover  a  f^ud  with  regard  to  the  cargo,  his  ship 
is  liable  to  e<mdemiiation.  The  Fortetia,  3  Wheat. 
236. 

27.  If  a  neutral  endeavors,  by  false  appear 
sjkces,  to  cover  the  property  of  a  belligerent  firom 
the  lawfnl  seizure  of  his  enemy,  such  conduct 
identifies  the  neutral  with  the  belligerent  whom 
he  thus  endeavors  to  protect ;  and  the  inereaae  oi 
risk,  by  bein^  carried  in  for  adjudication,  is  pro- 
duced, not  by  a  legal  act,  but  by  a  fraud  on  the 
neutrality  of  his  own  government,  and  upon  the 
rights  of  the  belligerent.  Schwartz  v.  Ins.  Co.  of 
J^orth  Jhnoriea,  3  Wash.  C.  C.  117. 

28.  False  papers  divest  a  neutral  vessel  of  all 
right  to  reibesB  under  treaties  or  the  law  of 
nations.    Mann  v.  Sacks,  Bee,  202. 

29.  The  assignments  of  part  of  the  subject  in 
sured  to  a  belligerent,  though  after  capture,  is  a 
breach  of  the  warrant  of  neutrality.     Gotdd  ▼ 
United  Ins.  Co.  2  Caines,  73. 

30.  Circumstances  may  outweigh  documentary 
evidence  of  neutrality.  The  Sh^  Hazard^  9 
Cranch,  205. 

31.  A  trade  to  a  neutral  port  is  not  illegal,  al- 
though the  public  enemy  derive  benefit  thereby, 
unless  such  trade  be  carried  on  subservient  to 
hostile  interests  and  policy.  The  lAottrpooL 
Packet,  1  Gallis.  513.     The  JuUa,  ib.  594. 

32.  Obtaining  a  passport,  protecting  a  vooncl 
firom  a  nation's  cruisers,  is  not  such  sainng  under 
the  protection  of  the  nation  as  to  change  the 
national  character  of  the  vessel.  Jenks  v.  Hal- 
lett,  I  Caines,  60. 

33.  Sailing  with  the  intention  of  breakin|f  a 
blockade  is  a  forfeiture  of  the  warrant  of  neu- 
trality. Voss  V.  United  Ins,  Co.  2  Johns.  Cae. 
180.     CoHTBA,  S.  C.  1  Caines  Cas.  7. 

34.  A  vessel,  warranted  American,  forfeits  her 
neutrality  by  being  sold,  before  the  commence- 
ment of  the  risk,  to  a  British  subject  who  had 
emigrated  to  the  United  SUtiee,  fiagrante  beiio^ 
and  become  naturalized.  Jackson  v.  J^.  F.  Ins. 
Co.  2  Johns.  Cas.  191. 

35.  A  vessel  of  a  belligerent  first  commencing 
hostilities  within  a  neutnl's  territory,  when  cap- 
tured, cannot  claim  the  neutral  protection.  T%a 
Anne,  3  Wheat.  436. 

36.  A  neutral  carrier  of  enemy's  property  is, 
as  a  general  rule,  entitled  to  his  freight ;  but  to 
this  rule  there  are  many  exceptions.  Hence 
the  carrying'  of  contraband  goods  to  the  enemy, 
the  engaging  in  the  coasting  trade  of  the  enemy, 
the  spoliation  of  papers,  d^.,  have  been  held  to 
forfeit  the  freight  of  a  neutraL  The  Commsrcem^ 
1  ib.  382. 

37.  It  is  no  infraction  of  neutrality,  for  a  neu- 
tral nation  to  carry  its  exports,  not  contraband, 
to  a  port  of  one  of  the  belligerents.  Vasse  ▼. 
BaU,  2  Dall.  270. 

38.  Neutral  and  peaceful  states  have  an  nn- 
doubted  right  to  carry  on  commerce  with  coun- 
tries at  war,  excepting  in  contraband  articles, 
and  with  places  in  a  state  of  blockade.  A*.  K. 
Firemen  Ins.  Co,  v.  Ds  Wolf,  2  Cow.  56. 

39.  Belligerents  have  no  right,  unless  secured 
by  treaty,  to  sell  their  prises  in  a  neutral  port 
The  neutral  government  may  grant  permission, 
but  ought  not  to  do  so  unless  all  the  powers  at 
war  can  be  placed  on  an  equal  footing.  Coi»* 
sul  qf  Spain  v.  Consul  of  Great  Britain,  Bee, 
263. 

40.  Carrying  contraband  of  war  by  the  sub- 
jects of  a  neutral  is  not  a  sufficient  cause  for  war 
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•gutnst  inch  nentral.  Biehardsmi  ▼.  Maine  fns, 
Co.  6  Mass.  a02,  113.  But  the  goods  wUl  be 
liable  to  seiniie  and  condemnation,  ib, 

41.  Foreign  jnrisdictional  limits,  though  nen- 
tral to  war,  are  not  nentral  to  crimes.  U.  States 
▼  Pirates^  5  Wheat.  184. 

II.   JftutraUiy  of  Persons  and  Property. 

42.  The  property  of  a  person  may  acquire  a 
hostile  character,  although  his  residence  be  neu- 
tral.    7%e  St.  J.  Indxano,  2  Gallis.  268. 

43.  A  neutral  cargo,  found  on  board  an  enemy's 
armed  yessel,  is  not  liable  to  condemnation  as 
prize.     The  Atalanta^  3  Wheat.  409. 

44.  There  is  nothing  in  the  laws  of  the  United 
States,  or  in  the  laws  of  nations,  that  forbids 
neutrals  from  sending  armed  Tessels,  as  well  as 
munitions  of  war,  to  foreign  ports,  for  sale.  It 
is  a  commercial  adventure,  which  no  nation  is 
bound  to  prohibit,  and  which  only  exposes  those 
engaged  in  it  to  the  penalty  of  confiscation. 
Tke  Santissima  Trinidad,  7  ib.  283. 

45.  The  laws  of  nations  do  not  prohibit  the 
carrying  of  enemies'  goods  in  neutral  vessels ; 
so  faur  from  so  doin^,  upon  the  condemnation  of  the 
guods,  the  vessel  is  entitled  to  freight.  Sehtoartx 
V.  Ins.  Co.  ofJfortk  America,  3  Wash.  C.  C.  117. 

46.  Goods  shipped,  to  become  the  property  of 
an  enemy,  are  not  protected  by  the  neutrality  of 
the  shipper.     7%a  ^nn  Oreen,  1  Gkllis.  274. 

47.  rrovisions  are  not,  in  general,  deemed 
contraband ;  bnt  they  are  contraband  if  destined 
for  the  military  use  of  the  enemy.  Tke  Comrnet" 
een,  1  Wheat.  382.  See  Jf.  Y.  Firemen  Ins.  Co. 
V.  De  Wolf,  2  Cow.  56. 

48.  A  nentral  cannot  carry  provisions  for  the 
enemy,  though  such  enemy  may  be  in  a  neutral 
country,  and  engaged  against  a  third  belligerent. 
Tke  Commereen,  2  Gallis.  261. 

49.  The  property  of  all  the  partners  in  a 
trading  house  in  the  enemy's  country  is  lawful 
prize,  though  some  of  them  have  a  neutral  res- 
idence. But  such  connection  will  not  affect  the 
separate  property  of  the  partners  havinj^  a  neu- 
tral residence.     The  St.  J.  Indiana,  ib.  26iB. 

50.  A  neutral,  in  order  to  prevent  capture,  may 
conceal  the  character  of  the  property  he  carries, 
if  not  contrary  to  the  law  of  war  or  the  law  of 
nations.     De  Valangin  v.  Dvffy,  14  Pet.  282. 

51.  Neutral  goods,  bound  to  a  blockaded  port, 
are  to  be  considered  as  contraband  of  war.  Rich' 
ardson  v.  Maine  Ins.  Co.  6  Mass.  102. 

52.  The  consul  of  a  neutral  state,  residing  and 
trading  in  a  belligerent  country,  is  domiciled  in 
the  belligerent's  country,  and  his  property  is  li- 
able to  capture  and  confiscation  if  owned  in  part- 
nership with  other  neutrals.  Arnold  v.  United 
Ins.  Co.  1  Johns.  Cas.  363. 

53.  A  citizen  of  a  foreign  state,  who  has  fled  to 
this  country  flagrante  beUo,  and  become  natu- 
ralized, may  warrant  his  property  insured  here 
as  neutral,  and  he  need  not  disclose  to  the  in- 
surer the  time  of  his  arrival  here.  Duguet  v. 
nkimlander,  1  Johns.  Cas.  360.     S.  C.  2  ib.  476. 

54.  The  property  of  a  neutral  was  condemned 
by  a.  court  held  -on  board  a  belligerent  vessel  at 
sea,  and,  having  been  sold  by  authority  of  the 
same,  was  brought  by  the  purchaser  within  a 
neutral  port,  where  it  was  decreed  that  the  prop- 
erty be  restored  to  her  former  owners.  Polly  v. 
Jf^tune,  2  Pet  Ad.  345. 

55.  A  neutral  mav  lawfully  put  his  goods  on 
board  an  armed  belligerent  vessel  for  convey- 
ance, without  rendering  the  goods  liable  to  con- 
litocation,  although  the  whole  vessel  be  chartered 


by  him,  and  he  be  on  board  at  the  time  of  the 
capture,  unless  he  be  instrumental  in  arming 
her,  has  a  control  in  the  navigation  or  manage- 
ment of  the  ship,  or  aids  in  the  resistance.  Tke 
J^ereide,  9  Cranch,  388. 

56.  After  notice  of  a  blockade,  a  neutral  may 
export  the  car^o  on  board,  or  in  lighters,  for  th% 
purpose  of  bemg  conveyed  to  his  ship,  but  no- 
jcargo  purchased  and  stored  on  shore  before  the 
notice.     Oldden  v.  M'Chesney,  5  S.  &  R.  71. 

57.  A  permission  to  sail,  obtained  by  a  neutral 
from  a  blockading  squadron  by  fraud  or  false* 
hood,  is  of  no  avail ;  otherwise,  if  the  blockade 
has  a  knowledge  of  the  circumstances,  ib. 

68.  A  neutnd  should  not  be  condemned  if 
other  vessels  break  the  blockade  without  objec* 
tion.  ib. 

59.  Goods  contraband  of  war  are  covered  bv 
a  policy  on  •*  all  lawful  goods  against  all  risks. 
Skidmore  v.  Desdoity,  2  Johns.  Cas.  77.    /nAW 
V.  Rhinelander,  ib.  120. 


III.    Capture  of  J^etUral  Property. 

60.  A  citizen  of  the  United  States  cannot 
claim,  in  their  courts,  the  property  of  foreign 
nations  in  amity  with  the  United  States,  captured 
by  him  in  war,  wheresoever  the  capturing  ves- 
sel may  have  been  equipped,  or  by  whomsoever 
commissioned.  Tke  Betlo  Corrunes,  6  Wheat. 
152. 

61.  A  capture  made  by  a  vessel  fitted  out  and 
armed  in  an  American  port,  in  contravention  of 
the  statutes  of  neutrality,  and  proceeding  thence 
on  a  cruise,  cannot  be  justified,  whether  the  ves* 
sel  was  with  or  without  a  commission.  The  Santa 
Maria,  7  ib.  490. 

62.  A  vessel  captured  b^  an  armed  vessel 
fitted  out  in  a  port  of  the  United  States,  in  viola- 
tion of  our  neutralitv,  will  be  restored  to  the 
original  owners,  and  the  claim  of  an  alleged 
bona  fide  purchaser  in  a  foreign  port  rejected. 
The  Fanny,  9  Wheat.  659.  La  Conception,  6  ib. 
235. 

63.  Prizes  made  by  armed  vessels,  which  have 
violated  the  statutes  for  preserving  the  neutrality 
of  the  United  States,  will  be  restored  if  brought 
into  our  ports.  The  Gran  Para,  7  ib.  471.  The 
Santissima  Trinidad,  ib.  283. 

64.  Property  captured  in  violation  of  the  neu- 
trality of  the  United  States  will  be  restored  to 
its  former  owners,  if  claimed  by  the  original 
wrongdoer,  though  it  may  have  come  back  to 
his  possession  after  a  regular  condemnation  as 
prize.     The  Arrogante  Barcelones,  7  Wheat.  496. 

65.  Where  restitution  of  property  taken  as 
prize  is  claimed  by  the  original  owners  in  our 
courts,  on  the  ground  of  the  illegal  armament  of 
the  captor  in  our  ports,  the  burden  of  proof 
rests  on  the  claimants ;  and,  to  justify  a  restrtu- 
tion,  the  violation  of  neutrality  must  be  clearly 
made  out.     La  Amistad  de  Rues,  5  ib.  385. 

66.  Wherever  a  capture  is  made  by  any 
belligerent  in  violation  of  our  neutrality,  if  the 
prize  come  voluntarily  within  our  jurisdiction,  it 
shall  be  restored  to  the  original  owners.  But 
our  courts  will  only  decree  the  restitution  of  the 
specific  property,  with  the  costs  and  expenses 
during  the  penning  of  the  judicial  proceedings. 
They  will  not  inflict  exemplary  damages,  as  in 
the  ordinary  cases  of  marine  torts,  ib. 

67.  Where  restitution  of  captured  property  is 
claimed  upon  the  ground  that  the  force  of  the 
cruiser  mating  the  capture  has  been  augmented 
within  the  United  States,  by  enlisting  men,  the 
burden  of  proving  such  enlistment  is  thrown 


66 


NEUTRALITY  — NEW  YORK  CITY. 


upon  the  claimant ;  and,  that  fact  being  proveil, 
it  is  incumbent  on  the  captori  to  show  by  proof 
that  the  persons  so  enlisted  were  subjects  or 
citizens  of  the  prince  or  state  under  whose  flag 
the  cruiser  sails,  transiently  within  the  United 
fitates,  in  order  to  bring  the  case  within  the  pro- 
viso of  the  2d  section  of  the  act  of  June  5,  1794, 
c.  226,  and  of  the  act  of  April  20,  1818,  c.  80. 
The  EstreUa,  4  Wheat.  298. 

68.  If  a  captured  vessel  be  brought,  t>r  comesi 
tii/ra  prtBsidia  of  a  neutral  nation,  that  nation 
may  ascertain  whether  a  trespass  hias  been  com- 
mitted on  its  own  neutrality  by  the  vessel  which 
has  made  the  capture,  ib. 

69.  If  a  belligerent  partv  captures  and  detains 
neutral  propertv,  he  does  it  at  his  peril ;  should 
the  capture  and  detention  turn  out  to  be  unwar- 
ranted, he  is  bound  to  make  ample  compensation. 
HolUngswartk  v.  7%e  BOsy^  2  Pet.  Ad.  330. 

70.  A  vessel  in  distress,  met  with  at  sea,  and 
brought  into  the  port  of  a  neutral,  must  be  re- 
stored afler  payment  of  salvage  to  those  who 
were  in  possession  of  her  when  she  was  met 
with.    Booth  V.  Schooner  UEspetanza^  Bee,  92. 


NEW  YORK  CITY. 

1.  The  cttv  and  county  of  New  York  includes 
the  whole  of  the  rivers  and  harbors  adjacent  to 
the  city,  to  actual  low-water  mark  on  Uie  oppo- 
site shore,  as  the  same  may  be  formed,  from 
time  to  time,  by  docks,  wharves,  and  other  per- 
manent  erections  \  and,  although  it  does  not  ex- 
tend BO  as  to  include  such  wharves  or  erections, 
it  includes  ships  and  vessels,  on  the  water, 
though  fastened  to  such  wharves.  Stryker  v. 
JVeto  York  CUy,  19  Johns.  179. 

2.  Such  of  the  inhabitants  of  the  city  of  New 
York  as  are  not  members  of  the  corporation,  or 
made  free  of  the  city  in  the  manner  prescribed 
in  the  charter,  are  not  exempted  from  serving  on 
juries  out  of  the  city.  The  exemption  extends 
only  to  the  mayor,  aldermen,  commonalty,  and 

Sersons  made  free  of  the  city.     Cortelyon  v.  Van 
Wandty  1  Johns.  313. 

3.  The  regents  of  the  university  of  New  York 
have  the  power  to  regulate  the  compensation  of 
the  professors  in  the  College  of  Physicians  and 
Surgeons  in  the  city  of  New  York.  In  the  ab- 
sence of  any  regulation  on  the  subject,  each  pro- 
fessor is  entitled  to  the  fees  which  he  may  re- 
ceive from  those  who  attend  his  lectures.  Hosack 
V.  College  of  Physicians^  6  Wend.  547. 

4.  Except  in  the  city  of  New  York,  grocers 
cannot  be  licensed  to  sell  liquors  to  be  drunk  on 
the  premises.  Harrington  v.  Rochester^  10  Wend. 
547. 

^  Before  distraining  for  rent,  in  New  York 
city,  the  landlord  must  file  with  the  clerk  of  the 
city  an  affidavit  that  the  rent  distrained  for  is 
due.     Burr  v.  Van  Buskirk,  3  Cow.  263. 

6-  A  vessel  above  50  tons,  coming  from  Con- 
necticut, through  the  Sound,  to  the  port  of  New 
York,  though  a  registered  vessel,  and  not  having 
a  coasting  license,  yet,  if  actually  employed  in 
the  coasting  trade,  is  not  liable  to  the  penaltv 
given  in  the  16th  section  of  the  act  of  session  3«, 
c.  198,  relative  to  the  wardens  of  the  port  of 
New  York,  for  not  being  reported  to  the  offiee 
of  the  wardens  within  48  hours  afler  her  arrival. 
Griswold  V.  Masters  and  Wardens,  9  Johns.  76. 

7.  If  a  master  of  a  ship,  arriving  from  a  foreign 
country,  or  any  other  state,  who  shall  enter  bis 
vessel  at  the  cuaiom-house  in  New  York,  suffer 


an  alien  passenger  to  land  there  without  giving 
bond,  if  required,  pursuant  to  tlie  statute,  ^2  K. 
L.  441 ,)  and  without  such  permission  in  writing 
as  is  required  by  that  statute,  he  is  liable  to  the 
penalty  of  $500,  though  the  mayor  or  recorder 
neglect  to  call  upon  him  for  tiie  bond.  JVew 
York  V.  Staples,  6  Cow.  169. 

8.  In  proceedings  under  the  New  York  act 
(2  N.  R.  L.  342)  relative  to  streets,  &c.,  in  the 
city  of  New  York,  the  assessment  laid  by  the 
corporation,  and  the  notice  thereof,  must  de« 
scribe  the  property  assessed  with  accuracy  and 
precision,  so  as  to  apprize  the  owner  distinctly 
of  the  ground  charged  for  the  expense  of  im- 
provements.   Jackson  v.  Healy^  20  Johns.  495. 

9.  If,  therefore,  the  assessment  describes  lots 
fronting  on  S.  Street  as  25  feet  wide  in  front, 
belonging  to  H.,  without  mentioning  the  depth, 
and  they  are  afterwards  sold  and  conveyed  by 
the  corporation  as  fronting  on  S.  Street,  and 
about  "  100  feet  deep,"  when,  in  fact,  the  lots  of 
H.  were  only  75  feet  deep,  such  conveyance 
will  not  be  construed  to  extend  the  lots  in  depth 
beyond  75  feet,  so  as  to  include  a  lot  of  B.  in  the 
rear,  which  fronted  on  another  street,  ib. 

10.  A  report  of  commissioners  of  assessment, 
in  New  York  city,  will  not  be  confirmed,  in  the 
supreme  court,  if  the  measure  is  premature^  and 
will  cost  more  than  the  proprietors  of  the  adja- 
cent land  will  be  benefited.  Matter  of  the  Fourth 
Avenue,  3  Wend.  452. 

11.  After  the  report  of  the  commissioners  ol 
estimate  and  assessment,  under  the  statute,  (1 
R.  L.  413,  §  178,)  is  confirmed,  the  court  will 
not  open  the  matter,  so  that  the  merits  may  be 
considered,  as  to  the  wrongful  assessment  of  au 
individual,  even  with  the  consent  of  the  city  cor- 
poration. Matter  of  the  Mayor  of  Jfew  York^  6 
Cow.  571. 

12.  On  petition  by  the  corporation  of  New 
York  city,  commissioners  of  estimate  and  assess- 
ment were  appointed  by  the  supreme  court  of 
the  state  in  May,  1816,  pursuant  to  the  act,  who 
made  a  report  in  January  term,  1819,  which  was 
rejected,  and  new  commissioners  of  estimate,  &c.» 
appointed,  who  took  the  oaih,  and  were  nearly 
ready  to  report,  when  the  corporation  petitioned 
fpr  leave  to  discontinue  proceedings,  and  to 
withdraw  their  first  petition,  and  for  the  appoints 
ment  of  other  commissioners  for  extending  and 
widening  the  same  street,  on  a  different  plan 
from  that  contained  in  the  first  petition.  The 
application  was  refused.  Matter  of  Beekman 
Street,  20  Johns.  269. 

13.  Where  an  assessment  for  enlarging  a 
street,  in  the  city  of  New  York,  had  been  made 
and  deposited,  and  notice  published,  an  affidavit 
against  its  confirmation,  though  not  laid  before 
the  commissioners,  will  be  received,  if  it  appears 
that  the  time  for  objecting  had  expired  before  the 
opposing  party  had,  in  ui«t,  notice  of  the  pro- 
ceedings, and  the  matter  will  be  referred  back  to 
the  commissioners.  Matter  qf  enlarging  Dover 
Street,  1  Cow.  74. 

14.  Under  the  sUtute,  (2  R.  L.  413,  §  178,) 
the  supreme  court  may,  on  refusing  to  confirm 
the  reports  of  commissioners  of  estimate  and 
assessment,  refer  the  matter,  for  revision  and 
oorrection,  to  three  new  commissioners,  or  to  the 
three  former  ones,  or  retain  part  of  the  former 
commissioners,  joining  them  with  new  ones* 
MaUer  of  Henry  Street,  7  Cow.  400. 

15.  Under  an  ordinance  of  the  corporation  of 
New  York  city,  directing  the  amending  a  public 
slip,  property  of  the  corporation  in  the  vicinity 
ia  equally  liable  to  assessment  as  the  property  <n 
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individoals,  although  the  statute  direets  thst  one 
third  of  tftie  expense  shall  be  borne  bv  the  cor- 
poration, Rosg  Y.  Mmmt  ofJfeio  Y9rk^2  Wend. 
333. 

16.  Where  a  bnildinff  lot  is  sold,  bounded  upon 
a  street  in  the  city  of  New  York,  although  the 
street  remains  at  the  time  unopened,  a  corenant 
will  be  implied  that  the  purchaser  shall  have  an 
easement  in  the  street  to  the  full  extent  of  its 
dimensions ;  and  when  the  street  is  subsequently 
opened,  the  purchaser  is  not  liable  to  pay  the 
owner  for  the  value  of  the  land  thus  appropri- 
ated, but  only  for  the  fee,  subject  to  the  ease- 
ment, and  such  allowance  should  be  nominal. 
Matter  of  Lewis  StrMt^  2  Wend.  472. 

17.  On  an  application  to  pay  oyer  money, 
which  has  been  paid  into  court  as  belonging  to 
unknown  owners  in  the  city  of  New  York,  un- 
der the  power  of  the  corporation  to  enlarge  and 
improve  streets,  the  applicants  must  publish  no- 
tice of  their  application,  describing  the  property 
for  which  they  claim  the  money,  for  six  weeks 
successively,  in  one  of  the  daily  newspapers 
printed  in  New  York  city,  and  give  a  like  notice 
to  the  corporation  of  the  city.   Matter  of  De  Wint^ 

1  Cow.  595. 

18.  On  ordering  a  rule  to  pay  out  moneys 
which  have  been  paid  into  the  supreme  court  as 
belonging  to  unknown  owners  in  the  city  of 
New  Yorik,  under  the  powers  of  the  corporation 
to  enlarge  an'd  improve  streets,  the  court  will,  if 
the  claim  be  doubtful,  require  security  to  refund, 
on  the  claims  turning  out  to  be  unfounded,  ib, 

2  Cow.  498. 

19.  An  agent  of  the  corporation  of  New  York, 
sued  for  acts  done  by  order  of  the  corporation, 
may,  in  his  individual  capacity,  avail  himself,  in 
his  defence,  of  the  records  of  the  corporation. 

y.  Roome^  6  Wend.  651. 


NOLLE  PROSEQUI 

I.    Gmierally, 
11,  In  criminal  Matters. 
m.  H  HvU  Matters. 


I.    OeneraUy. 

1.  According  to  modem  decisions,  a  nolle 
proseqoi  does  not  amount  to  a  retraxit^  but  sim- 
ply to  an  agreement  not  to  proceed  farther,  in 
that  suit,  as  to  the  particular  person  or  cause  of 
action  to  which  it  was  applied.  Minor  v.  Jtfs- 
ekanics'  Bank  of  Alexandria^  1  Pet.  74. 

2.  In  actions  ex  delicto^  the  plaintiff  may  enter 
a  nolle  prosequi  as  to  one  of  several  defendants ; 
but  in  actions  ex  contractu,  unless  the  defence 
go  merely  to  the  personal  discharge  of  one,  a 
nolle  pr<Mequi  cannot  be  entered  as  to  one,  and 
the  sait  be  continued  as  to  the  others.  Hall  v. 
RochesUr^  3  Cow.  374. 

3.  In  Maryland,  after  the  jury  has  been  sworn, 
the  defendant  cannot  call  upon  the  court  to  nol. 
pros,  the  plaintiff's  suit,  without  the  plaintiff's 
cooaent.  Grakam  v*  Harris,  5  Gill  Ht  Mak». 
489. 

4.  If  one  of  several  defendants  is  a  feme  covert, 
a  nolle  prosequi  may  be  entered  as  to  her.  Brid^ 
man  t.  Fmuierslice^  2  Rawle,  334.  Pell  v.  PeU, 
20  John*.  126. 

5.  In  a  joint  action  against  several,  a  retura  of 
the  sheriff  of  **  not  found  "  as  to  a  part  of  the 
defendants,  will  not  authorice  a  diseominiiMiQe 
ar  to  them,  and  a  judgment  against  the  defeat 
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ants  on  whom  process  has  been  served.  Butter 
V.  Stump,  4  Bibb,  387.  jHIm  v.  Andrmes,  4  Bibb, 
454. 

6.  In  an  action  against  several  defendants, 
where  one  severs,  and  pleads  to  his  personal  dis- 
charge, and  not  to  the  action  of  the  writ,  the 
plaintiff  may  enter  a  nolle  prosequi  as  to  him, 
and  proceed  against  the  others.  Judsom  v.  Gtfr- 
6ofw,  5  Wend.  224. 

7.  In  a  declaration,  containing  two  or  more 
counts,  it  is  not  erroneous  to  enter  a  nolle  prone- 
qui  to  one,  even  after  the  jury  is  sworn,  and  to 
proceed  to  trial  on  the  others.  Breekenridge  v. 
Lee,  3  A.  K.  Marsh.  446. 

8.  A  nolle  prosequi  to  one  count  does  not  put 
the  plaintiff  out  of  court  as  to  the  others.  Hatcher 
V.  Fmeler,  1  Bibb,  337. 

9.  A  nolle  prosequi  as  to  one  of  the  defendants 
cannot  be  suffered  at  a  subsequent  term,  after 
verdict  and  judgment.  TVcrptn  v.  Twrpin,  3  J. 
J.  Marsh.  327. 

II.   In  criminal  Matters. 

10.  A  nolle  prosequi,  entered  upon  an  indict- 
ment,  is  no  bar  to  another  indictment  for  the 
same  offence.  CommAmweakk  v.  Wheder,  2  Mass. 
172;* 

11.  After  a  general  verdict  of  guilty  upon  aa 
indictment  containing  but  one  count,  setting 
forth  a  former  conviction  of  a  similar  offence  in 
aggravation  of  the  one  charged,  it  was  held  com- 
petent for  the  prosecuting  officer  to  enter  a  nolle 
prosequi  to  the  matter  in  aggravation.  Cenimonf 
wealth  V.  Briggs,  7  Pick.  177. 

12.  In  a  capital  case,  the  prosecuting  officer 
may  enter  a  nolle  prosequi  at  any  time  before  the 
jury  is  charged,  but  not  after.  State  v.  MKee^ 
1  Bailev,  651. 

13.  In  a  ca]Mtal  ease,  the  prosecutinf  officer 
having  entered  a  nolle  prosequi  after  ue  jury 
were  charged,  and  they  having  been  discharged 
without  any  lawful  cause  upon  which  the  pris- 
oner could  be  remanded  for  trial  a  second  time, 
this  was  held  to  be  equivalent  to  an  acquittal,  ib. 

14.  A  prosecutor  for  the  commonwealth  has 
no  right  to  enter  a  nolle  prosequi  in  any  case, 
without  the  consent  of  the  court.  Anon.  1  Virg. 
Cas.  139.  Agnew  v.  Commissiefters  of  Cwnher' 
land,  12  B.  &B..  94. 

15.  The  state's  attorney  has  no  authority  to 
enter  a  nolle  prosequi  at  the  trial,  the  prisoner 
objecting.     State  v.  J.  S.  S.  1  Tyler,  178. 

III.   In  civU  Matters. 

16.  Where  a  count  in  a  declaration  is  volunta- 
rily abandoned,  or  adjudged  bad  on  demurrer, 
and  a  nolle  prosequi  is  entered  as  to  it,  it  is  CQp- 
sidered  as  stricken  out  of  the  declaration,  except 
so  far  as  it  is  referred  to  in  the  other  counts. 
Brown  v.  Feeter,  7  Wend.  301. 

17.  Where  there  are  several  defendants,  a 
nolle  prosequi  may  be  entered  against  any  one 
of  them,  either  before  or  after  ju&nent,  accord 
ing  to  the  practice.    Where  defendants  sever, 
a  nolle  prosequi  ought  to  be  allowed.     Minor  y 
Meehamics'  Bank  of  Alexandria,  1  Pet.  80. 

18.  Where  the  plaintiff  declares  on  a  promis- 
sory note  and  the  common  money  counts,  he  can 
enter  a  nolle  prosequi  upon  the  latter,  and  have 
his  damages  assessed  upon  the  former  by  the 
olerk  ;  or  he  may  proceed  by  writ  of  inquiry , 
but  the  defendant  cannot  compel  him  to  enter  a 
nolle  prosequi.  Beard  v  Fm  WiekU^  3  Cow. 
335. 
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19.  A  nolle  proseqai  u  to  one  count  of  «  dec- 
laration on  a  promisiorj  note,  and  money  paid, 
does  not  admit  the  truth  of  a  plea  of  the  statute 
of  limitationa.     Keeler  v.  Bartine^  12  Wend.  110. 

20.  Where  process  is  served  upon  the  parties 
to  a  joint  contract,  the  plaintiff  cannot  discon- 
tinue u  to  one,  (except  for  some  matter  operat- 
ing in  his  personal  discharffe,)  and  take  judg- 
ment against  the  others.  Shiddt  v.  Perkins^  2 
Bibb,  W7, 

21.  In  a  joint  action  of  trespass,  a  nolle  prose- 
qui, or  discontinuance  against  one  or  more,  does 
not  discharge  the  others.  Riley  v.  JlfGee^  1  A. 
K.  Marsh.  432.  Weakley  ▼.  Rogers^  3  Watts, 
460. 

22.  In  an  action  on  a  joint  contract,  where  one 
of  two  defendants  pleads  infancy,  the  plaintiff 
may  enter  a  nolle  prosequi  against  him,  and  pro- 
ceed against  the  other.  Woodward  t.  JfewhaU^ 
1  Pick.  600. 


NON-INTERCOURSE  LAWS. 

1.  The  non-intercourse  act  of  June  13,  1798, 
did  not  impose  any  disability  upon  vessels  of  the 
United  States  sold  honafide  to  foreigners  resid- 
ing out  of  the  United  States  during  the  existence 
of  that  act.    Sands  ▼.  Knoz^  3  Cranch,  496. 

2.  The  non-intercourse  law  of  February  9, 
1799,  did  not  authorise  the  seizure  upon  the  high 
seas  of  any  vessel  sailing  firom  a  French  port ; 
and  such  seizure  was  held  not  to  be  justified  by 
the  orders  of  the  president  of  the  United  States. 
Utde  V.  Barreme^  2  ib.  169. 

3.  The  term  resident,  in  the  **  act  to  suspend 
commercial  intercourse  between  the  United 
States  and  certain  parts  of  the  Island  of  St. 
Domingo,"  does  not  apply  to  British  subjects 
who  are  in  this  country  for  a  temporary  purpose. 
17.  ^ates  V.  The  Pendope,  2  Pet.  Ad.  438. 

4.  Where  an  American  vessel  was  sold  in  a 
Danish  island  to  a  person  who  was  bom  in  the 
United  States,  but  had  bona  fide  become  a  citizen 
of  that  island,  and  sailed  from  thence  to  a  French 
island,  in  June,  1800,  with  a  new  cargo  pur- 
chased  by  her  new  owner,  and  under  the  Danish 
flag,  it  was  held,  that  she  was  not  liable  to  seiz- 
ure under  the  non-intercourse  law  of  27th  of 
February,  1800.  Murray  v.  Charming  Betsey,  2 
Cranch,  64. 

5.  And  where  there  was  no  reasonable  ground 
of  suspicion  that  she  was  a  vessel  trading  con- 
trary to  that  law,  the  commander  of  the  United 
States  vessel  who  seized  her  was  held  liable  in 
damages,  ib, 

6.  €roods  shipped  contrary  to  the  non-inter- 
course laws  of  the  United  States  were  forfeited 
ifimediately,  and  the  owner's  property  divested 
by  .the  act  of  shipping.  Jhnory  v.  JIfOregor,  15 
Johns.  24.  But  ^oods  shipped  in  Great  Britain, 
after  the  declaration  of  war,  were  not  forfeited 
by  the  non-intercourse  act,  which  was  virtually 
repealed  by  the  declaration  of  war.  ib, 

7.  Where  goods  were  shipped  in  Great  Britain 
after  the  declaration  of  war,  to  be  sent  to  the 
United  States  on  account  of  an  American  citizen, 
and  the  agent  of  the  charterer  procured  the  ves- 
sel and  cargo  to  be  captured  by  a  British  cruiser 
and  libelled  as  prize,  and  the  cargo  was  claimed 
bv  the  agent  of  the  charterer  and  others,  who 
alleged,  in  their  petitions,  that,  if  they  were  trans- 
ported to  the  United  States,  they  would  be  for- 
feited under  the  non-intercourse  laws,  it  was 
held,  that  the  goods  were  lost  by  the  act  of  the 
charterer,  who  was  liable  on  bis  contract  for 


transportation;  the  shipping  not  being  illegal 
ib.  Held,  also,  that,  if  the  non-intercourse  law 
was  deemed  in  force,  there  could  be  no  doubt 
but  the  forfeiture  would  be  remitted  under  the 
act  of  congress  of  January  2,  1813,  tho  ship- 
ment  being  made  within  the  time  limited  by  that 
act.  ib, 

8.  A  question  of  fact  under  the  non-intercourse 
act  of  June  28, 1809.     The  Oetavia,  1  Wheat.  20. 


NONSUIT. 

1.  Where  there  is  no  evidence  to  support  the 
plaintiffs  case,  the  defendant  is  entitled  to  a 
nonsuit ;  and  if  the  justice,  in  such  case,  refuses  to 
nonsuit,  and  lets  the  case  go  to  the  jury,  the  judg- 
ment  wiU  be  reversed.  Mead  v.  Crane,  2  South. 
852.  Stttart  v.  Simpson,  1  Wend.  376.  Sanford 
V.  Emery,  2  Greenl.  5. 

2.  If  the  plaintiff  offer  legal  and  competent 
evidence  to  maintain  the  issue  on  his  part,  how- 
ever  insufBcient  it  may  be  for  that  purpose  in  the 
opinion  of  the  court,  it  is  proper  for  the  consider- 
ation of  the  jury ;  and  if  the  judge  direct  a  non- 
suit in  such  case,  a  new  trial  will  be  granted. 
Wilkinson  v.  Seott,  17  Mass.  249.  But  the  court 
will  not  set  aside  a  nonsuit,  and  grant  a  new 
trial,  where  it  appears  that  a  verdict  in  favor  of 
the  plaintiff  would  be  against  the  evidence  pro- 
duced  at  the  trial,  if  it  do  not  appear  that  other 
evidence  exists.  Hoyt  v.  Oilman,  8  Mass.  336. 
Salem  Bank  v.  Gloucester  Bank,  17  ib.  1.    Mon* 

fort  V.  Hogland,  1  Penn.  144. 

3.  A  motion  for  judgment  as  in  case  bf  non« 
suit  will  not  be  sustained  till  the  pleadings  in  the 
cause  are  carried  to  an  issue.  Mumfordy.  Stocker^ 
1  Cow.  601. 

4.  Where  the  evidence  offered  by  the  plaintiff, 
and  not  controverted  by  the  defendant,  is  deemed 
insufficient  to  maintain  the  action,  the  court  may 
order  a  nonsuit ;  and  this  is  no  infringement  of 
the  declaration  of  rights,  §  20,  which  secures  the 
privilege  of  trial  by  jury.  Perley  v.  Litde,  3 
GreenL  97.  Mitchell  v.  Jfew  England  Ins.  Co. 
1  Pick.  328. 

5.  Nor  does  the  ordering  of  a  nonsuit,  in  such 
case,  in  the  court  below,  abridge  the  right  of 
appeal  secured  by  the  statute  of  Maine  of  1823, 
c.  193,  §4,  such  order  being  subject  to  revision  in 
this  court  by  bill  of  exceptions  in  the  nature  of 
appeal,  by  the  same  statute,  §  5.  ib, 

6.  A  nonsuit  cannot  be  set  aside  upon  sug- 

?9stion  ;  an  affidavit  is  necessary.     Bearing  v. 
Ssy^or,  1  Overt.  49. 

7.  It  does  not  require  so  strong  ground  to  set 
aside  a  nonsuit  as  to  grant  a  new  trial.  McAllis- 
ter V.  Williams,  ib.  119. 

8.  Where  a  nonsuit  is  set  aside,  it  will  be  pre- 
sumed to  have  been  set  aside  for  sufficient  cause, 
unless  the  contrary  appeara  from  the  record. 
Heydon  v.  Loekhart,  1  Bibb,  308. 

9.  A  nonsuit  cannot  be  ordered  by  the  court, 
without  the  consent  and  acquiescence  of  the 
plaintiff.  De  Wolfe  v.  Rabaud,  1  Pet.  447.  Crane 
V.  Morris,  6  ib.  598.  Pratt  v.  Hull,  13  Johns. 
834.  Mitchell  v.  JVaio  England  Marine  Jns.  Co. 
6  Pick.  117.  Irving  v.  Sargent,  1  S.  db  R.  360. 
French  v.  Smith,  4  Verm.  dSS,  Doe  v.  Grymes^ 
1  Pet.  469.    Rogers  v.  Madden,  2  Bailey,  321. 

10.  A  plaintiff  may,  at  any  time  before  the 
verdict  is  read  by  the  clerk,  submit  to  a  nonsuit 
Dove  V.  Hanks,  3  M'Cord,  559.    MLughan  t 
Bovard,  4  Watts,  306.  Wooster  v.  Burr,  2  Wend 
295. 
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11.  The  plaintiff  may  become  nonsuit  as  of 
right  at  any  time  before  trial.  HaskeU  ▼.  WhiU 
mey,  12  Mass.  47. 

12.  But  afVer  verdict  returned,  though  not  re- 
corded, he  cannot  become  nonsuit  but  by  leave 
of  court.     Locke  v.  Wood,  16  ib.  317. 

13.  Or  after  the  cause  is  opened  to  the  jury. 
HaskeU  v.  Whiineu^  12  ib.  47.  Locke  ▼.  Wood, 
16  ib.  317. 

14.  Leave  to  enter  a  nonsuit  will  not  be  grant- 
ed after  verdict.  Taylor  v.  Alexander ,  6  xlam. 
144.     Hendrick  v.  Stewart,  1  Overt.  476. 

15.  A  judgment  of  nonsuit,  without  awarding 
costs,  is  incomplete,  and  can  neither  be  affirmed 
nor  reversed.    Monnell  v.  Weller,  2  Johns.  8. 

16.  Upon  motions  for  nonsuit,  the  evidence 
must  be  taken  as  true,  and  every  fact,  which  the 
jary  could  rationally  have  inferred,  must  be  in- 
ferred- by  the  court  Curie  v.  Beers,  3  J.  J. 
Marsh.  170. 

17.  A  nonsuit  is  to  be  ordered  only  for  the  de- 
ficiency of  the  evidence  on  the  part  of  the  plain- 
tiff, and  not  on  evidence  produced  by  the  defend- 
ant.    Rase  V.  Learned,  14  Mass.  154. 

16.  A  decision  of  the  court  in  favor  of  the  de- 
fendant, upon  an  agreed  statement  of  &cts,  and  a 
nonsuit  of  the  plaintiff  entered,  and  judgment 
thereon  for  the  defendant  for  his  costs,  pursuant 
to  such  agreement,  constitute  no  bar  to  a  subse- 
^ent  action  for  the  same  cause.  Knox  v.  Wal' 
doborough,  5  Greenl.  185. 

19.  A  judgment  of  nonsuit  in  a  former  action 
between  the  same  parties,  is  no  bar  to  a  subse- 
quent action  by  the  same  plaintiff  against  the 
same  defendant,  for  the  same  cause  of  action. 
SnowhiU  v.  mUyer,  4  Halst.  38. 

20.  A  motion  for  judgment,  as  in  case  of  non- 
gnit,  cannot  be  made,  by  one  of  several  defend- 
ants, without  the  concurrence  of  the  others. 
Bancroft  v.  Wilson,  2  Cow.  495.  So  of  a  motion 
made  by  all,  if  either  of  them  has  no  right  to 
move,  on  account  of  a  default  or  otherwise,  ib. 

21.  Where  judgment  is  obtained  against  one 
of  several  defendants,  the  plaintiff  cannot  be 
nonsuited  by  the  other.  WUliams  v.  Rearrs,  3 
M'Cord,  234. 

22.  Where,  on  the  general  issue  in  detinue,  it 
appears  that  a  necessary  plaintiff  has  not  joined 
in  the  action,  it  is  a  ground  of  nonsuit.  Luke  v. 
MarskaU,  5  J.  J.  Marsh.  353. 

23.  The  joinder  of  a  plaintiff  having  no  interest 
in  the  cause  of  action  is  good  ground  for  a  non- 
suit.   Myers  v.  Myers,  1  Bailev,  306. 

24.  Where  there  are  several  defendants,  some 
of  whom  suffer  judgment  to  pass  by  default,  and 
the  others  plead,  those  who  plead  cannot  obtain 
judgment,  as  in  case  of  nonsuit,  for  not  bringing 
the  cause  to  trial.  Yates  v.  Lansing,  8  Johns. 
289. 

25.  If  a  plaintiff  is  nonsuited  as  to  one  count, 
he  is  not  out  of  court  as  to  the  others,  but  may 
proceed  upon  them  in  the  regular  course.  Pack- 
ard  V.  HiU,  7  Cow.  434.  But  on  a  venire  tarn 
quam,  to  try  an  issue  as  to  one  count,  and  assess 
contingent  damages  on  demurrer  to  others,  if  the 
plaintiff  be  nonsuited  as  to  the  issue,  he  cannot 
proceed  to  assess  contingent  damages  on  the 
counts  demurred  to.  ib. 

26.  If  the  court  are  moved,  for  several  causes, 
to  instruct  the  jury  to  find  as  in  a  case  of  a 
nonsuit,  and  they  so  instruct,  and  the  jury  find 
accordingly,  if  either  of  the  causes  are  well 
founded,  tne  judgment  must  be  affirmed.  Oray 
V.  Craig,  2  Bibb,  312. 

27.  I?  a  party  suffer  a  nonsuit,  the  court  will 
not  look  back  to  any  proceedings  which  ipay 


have  been  had  to  his  prejudice  on  a  fonne   trial. 
Bank  of  Rlinois  v.  Hicks,  4  J.  J.  Marsh.  128. 

28.  The  refusal  of  the  court  below  to  take  off 
a  nonsuit  is  not  the  subject  of  a  writ  of  error. 
Wallace  v.  Cooper,  2  Watts,  108. 

29.  On  a  motion  to  set  aside  a  nonsuit,  the 
court  do  not  take  notice  of  objections  to  the 
sufficiency  of  the  declaration:  they  properly 
arise  on  a  motion  in  arrest  of  judgment.  Van 
Vetchen  v.  Graves,  4  Johns.  403. 

30.  If  the  plaintiff  submit  to  a  nonsuit,  he 
cannot,  bv  writ  of  error  or  appeal,  procure  a 
reversal  thereof,  on  account  of  any  erroneous 
opinion  delivered  in  the  progrress  of  the  trial. 
Watson  V.  Anderson,  Hardin,  458. 

31.  If  one  insist,  on  account  of  the  ruling  of  the 
judge,  on  being  nonsuited  afler  giving  all  his 
evidence,  he  wUl  not  be  allowed  to  make  a  case 
on  which  to  found  a  motion  for  settins  aside  the 
nonsuit.     Forbes  v.  Luyster,  2  Hall,  403. 

32.  A  defect  of  pleading,  which  the  verdict 
cures,  is  not  a  ground  of  nonsuit.  Jersey  Com- 
panv  V.  Halsey,  2  South.  750. 

33.  If  the  court  direct  a  nonsuit,  and  the  plain- 
tiff submit  to  it,  he  cannot  afterwards  avail  him- 
self, by  a  bill  of  exceptions,  of  an  erroneous  opin- 
ion of  the  court.  Thornton  v.  Jett,  1  Wash. 
138. 

34.  If  the  plaintiff  suffer  a  nonsuit,  he  cannot, 
by  writ  of  error  or  appeal,  reverse  the  judgment 
of  nonsuit  on  account  of  any  erroneous  opinion 
of  the  court  in  the  proorress  of  the  suit.  Beall  v. 
Breckenridge,  3  J.  J.  Alarsh.  695. 

35.  Where  the  parties  agree  that  a  nonsuit  or 
default  shall  be  entered,  according  to  the  decision 
of  the  court,  on  a  question  of  law  raised  upon 
a  given  state  of  facts,  it  seems  that  any  point 
of  form  in  the  pleadings  is  waived,  unless  ex- 
pressly reserved.  Ellsworth  v.  Brewer,  11  Pick. 
316. 

36.  Want  of  proper  averments  in  the  declara- 
tion cannot  be  made  the  ground  of  a  nonsuit. 
Bas  V.  Steel,  Pet.  C.  C.  406. 

37.  A  dismissal  and  a  nonsuit  are  not  equiva- 
lent to  two  nonsuits  under  the  statute  of  Alaba- 
ma, providing  that  two  nonsuits  shall  be  equal  to 
a  verdict  against  the  party  suffering  the  same. 
Bullock  V.  Perry,  2  Stew,  dt  Port.  319. 

38.  Where  a  party  voluntarily  suffers  a  non- 
suit, he  is  out  of  court  and  cannot  be  reinstated. 
Mussy  V.  MDougaU,  2  Penn.  1)56. 

39.  Judgment,  as  in  case  of  nonsuit,  cannot  be 
rendered  against  the  people ;  but  if  the  plaintiffs 
neglect  to  try,  the  defendant  may  have  a  rule  for 
a  trial  by  proviso.  People  v.  Bank  of  Washings 
ton,  7  Cow.  519.  People  v.  Thurman,  3  Cow. 
16. 

40.  Where  a  new  trial  is  granted  on  the  plain- 
tiff's motion,  he  must  proceed  to  trial  without 
notice  from  the  defendant;  if  he  does  not,  ne 
may  be  nonsuited.  Jackson  v.  Johnson,  7  Cow. 
419. 

41.  In  replevin,  a  plaintiff  ciay  appeal  from  a 
voluntary  nonsuit,  but  in  no  other  action.  Reed 
V.  Carpenter,  2  Ham.  79. 

42.  A  plaintiff  suing  for  slai.der,  uttered  aflei' 
action  brought,  is  liable  to  noui  uit.  Witkerspoon 
V.  Jsbell,  1  Hayw.  12. 

43.  It  is  no  ground  for  nor  suit  that  the  evi- 
dence does  not  correspond  with  the  bill  of  particu- 
lars, if  it  does  correspond  wil  ii  a  count  in  the 
declaration.     Davis  v.  Hunt,  2  Batiey,  412. 

44.  In  actions  under  the  1  R.  L.  155,  of  New 
York,  where  the  venue  is  not  laid  in  the  county 
where  the  act  complained  of  was  done,  after  the 
etidence  is  given  on  the  trial  of  the  cause  ih» 
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pfointiiFoaiiiMit  ioborit  to  a  oonnit,  tnd  tlie  do- 
fenduit  is  entitled  to  a  Terdict.  Hull  t.  Sauik' 
tdortk^  6  Wend.  265. 

45.  On  a  venire  tam  ptam^  a  plaintiff  eannot 
regularly  be  nonsuited,  although  the  evidence 
against  the  defendant  who  appears  is  not  suf- 
ficient to  entitle  the  plaintiff  to  recover.  Bea- 
men  v.  Blanehard^  4  ib.  432. 

46.  Where  non  assvmpsit  and  non  assumpsit 
infra  sex  annos  are  pleaded,  if  the  plaintiff  fails 
to  show  a  promise  within  six  years,  he  may  be 
aonsaited,  although  he  proves  the  execution  of 
the  note  by  the  defendant.    Larason  r,  Lambert^ 

7  Halst.  247. 

47.  In  South  Carolina,  where  a  plaintiff  inad- 
Terteutly  omitted  to  give  evidence  which  was 
essential  to  his  action,  the  court  permitted  him  to 
supply  the  defect  afler  motion  was  made  for  a 
nonsuit.     Foole  v.  MUchetl^  1  Hill,  S.  C.  404. 

48.  The  deposition  of  a  witness  was  rejected 
at  the  trial  on  the  ground  of  interest,  the  plain- 
tiff nonsuited,  and  the  judge  refused  to  take  off 
the  nonsuit  to  allow  the  plaintiff  to  execute  a  re- 
lease to  the  witness  and  take  his  deposition  anew. 
Held,  that  his  refusal  was  right  Talbot  v.  Clark^ 

8  Pick.  51. 

49.  In  New  York,  a  justice  may  ref\ise  to  en- 
ter a  judgment  of  nonsuit  against  a  plaintiff  who 
ikils  to  appear  on  tlie  return  of  the  process 
**  within  one  hour  "  after  the  same  is  returnable, 
if  a  reasonable  cause  exists  for  such  refusal. 
Barber  v.  Parker^  11  Wend.  62. 

50.  If  the  plaintiff  in  such  case  wilfully 
abandons  his  defence,  he  is  without  remedy,  ib. 

61.  Where  a  verdict  is  set  aside,  and  a  new 
trial  granted,  a  copy  of  the  rule  must  be  served 
on  the  plaintift's  attorney  before  the  defendant 
can  move  for  a  nonsuit,  for  not  proceeding  to 
tri^.    Jackson  v.  Wilson^  9  Johns.  265. 

52.  Unavoidable  accidents  to  the  plaintiff  and 
his  witnesses  are  a  reasonable  ground  for  remov- 
ing a  nonsuit,  ordered  because  the  plaintiff  was 
not  ready  for  trial  when  the  docket  was  called. 
Douglass  V.  Frizzle,  2  Bayley,  417. 

53.  An  omission  to  continue  a  cause,  in  which 
there  was  a  verdict  on  the  records  of  a  court, 
from  one  term  to  another,  does  not  operate  as  a 
discontinuance  of  the  prosecution.  Mill  v.  Com- 
monwealth, 2  Virg.  Cas.  61. 

54.  Where  the  plaintiff  in  ejectment,  having 
noticed  his  cause  for  trial,  is  stayed  by  a  rule  tin 
his  costs  of  a  prior  suit  are  paid,  the  court  will 
not,  in  the  first  instance,  grant  a  judgment,  as  in 
the  case  of  nonsuit,  for  not  proceeding  to  trial 
upon  the  notice,  but  will  order  that,  unless  those 
costs  are  paid  in  a  given  time,  judgment  as  in 
case  of  nonsuit  may  be  entered.  Jackson  v.  Ed' 
wards,  1  Cow.  597. 

^.  A  defendant  is  entitled  to  a  judgment  of 
non  pros,  with  costs,  in  a  case  where  the  plain- 
tiff took  no  steps  afVer  the  return  of  the  writ  for 
18  months.     Bonney  v.  Moses,  1  N.  &  M.  38. 

56  Where  a  defendant  suffered  four  non- 
enumerated  terms  to  elapse  before  moving  for 
judgment,  as  in  case  of  nonsuit  for  the  defa^t  of 
the  plaintiff  in  trying  his  cause,  he  was  deemed 
to  have  waived  the  default.  Chapman  v.  Van 
Alstyne,  6  Wend.  517. 

57.  If  the  plaintiff  will  not  proceed  to  trial, 
because  the  judge  has  improperly  overruled  a 
challenge,  the  defendant  is  not  entitled  to  judg- 
ment as  in  case  of  nonsuit.     Gardner  v.  Turner, 

9  Johns.  260. 

58.  Where  a  party  has  ^[ood. reason  to  believe 
that  he  cannot  have  a  fair  trial  by  an  impartial 
jury,  and  therefore  refoses  to  try  his  cause,  judg- 


menf  $m  in  ease  <if  nonsuit  irill  not  b»  entered 
against  him.    Fringle  v  Huse,  1  Cow.  432. 

59.  Where  one  of  two  causes,  involving  the 
same  defence,  was  tried,  and,  a  verdict  being 
found  fbr  the  defendant,  the  plaintiff  nvade  a 
case  m  the  one  tried,  and  declined  trying  the 
other  until  the  opinion  of  the  supreme  court  was 
ascertained  as  to  the  sufficiency  of  the  defence 
set  up,  the  court  refused  to  order  judgment  as  in 
case  of  nonsuit.     Sherman  v.  Jf^itt,  2  ib.  452. 

60.  Where  the  circuit  judge  suspended  thcv 
trial  of  a  cause,  on  the  suggestion  of  the  plain 
tiff's  counsel  that  it  would  De  a  long  one,  and  the 
business  afterwards  took  such  a  course  that  if 
could  not  be  tried  at  that  cireuit,  a  motion  for 
judgment  as  in  case  of  nonsuit  was  denied,  with- 
out costs.     Hart  v.  Hildreth,  ib.  51 1 . 

61.  Judgment  as  in  case  of  nonsuit  will  not  be 
granted  for  neglect  in  the  plaintiff  to  try  at  the 
nrat  circuit,  unless  the  affidavit  show  that  there 
has  been  a  circuit  at  which  the  plaintiff  might 
have  tried  his  cause.  Anonymous,  6  ib.  &8. 
Jackson  v.  Vroman,  ib.  392. 

62.  On  noticing  a  cause  fbr  trial  in  New  Tork, 
unless  the  plaintiff  file  his  nisi  prius  record  at 
the  first  day  of  the  circuit,  the  defendant  may  take 
a  rule  for  a  ne  recipiatur,  and  yet  move  for  judg- 
ment as  in  case  of  nonsuit.  Sage  v.  Bobbins,  8 
ib.  110. 

63.  The  omission  to  file  an  information,  at  the 
same  term  of  the  superior  court  at  which  the 
rule  is  made  absolute,  and  leave  given  to  file 
it,  does  not  operate  as  a  discontinuance  of  the 
prosecution. '  Commonwealth  v.  Vamer,  2  T irg. 
Cas.  €2. 

64.  In  New  Jersey,  where  a  plaintiff  neglected 
to  carry  down  his  cause  for  trial  at  the  next  cir- 
cuit after  a  new  trial  had  been  awarded,  judg- 
ment as  in  case  of  nonsuit  was  awarded  agahist 
him.     Fox  r.  LanAson,  3  Halst.  366. 

65.  A  cause  was  regularly  tried,  and  the  jtny 
were  dismissed  because  they  could  not  agree  on 
a  verdict,  and  the  judge  allowed  the  cause  to  be 
put  again  on  the  calendar,  fbr  the  purpose  of 
being  tried  by  another  jury,  but  the  plaintiff  re- 
fused to  bring  on  the  cause  for  trial  again,  at 
that  sitting.  Held,  that  the  defendant  was  not 
entitled  to  judgment  as  in  case  of  nonsuit.  Fisker 
V.  Dale,  17  Johns.  342. 

66.  Where  a  feigned  issue  was  awarded  by  the 
court,  to  ascertain  the  validity  of  a  judgment 
entered  on  a  bond  and  warrant  of  attorney,  both 
parties  were  held  aetora,  and  a  nonsuit,  for  not 
bringing  the  issue  to  trial,  was  refused.  Rogers 
V.  Tifl,  ib.  267. 

67.  Where  the  defendant  has  shown  title  in  a 
third  person,  he  may  take  the  opinion  of  the  court 
on  that  title,  in  Virginia,  by  motion  for  a  nonsuit, 
before  he  has  gone  through  all  his  evidence. 
Proprietary  v.  Ralston,  1  Dall.  18. 

68.  The  want  of  a  state  of  demand,  or  account 
filed,  is  ground  of  nonsuit  in  New  Jersey.  San' 
ford  V.  Hoover,  1  Penn.  99. 

69.  The  poverty  of  a  defendant  is  no  excuse 
for  no.t  trving  a  cause,  unless  he  has  obtained  an 
insolvent  s  discharge,  in  which  case  the  plain- 
tiff may  discontinue  without  costs.  Jf  Glade  v. 
Wheaton,  1  Wend.  34. 

70.  A  nonsuit,  en  the  ground  of  incompetent 
or  insufficient  evidence,  is  no  bar  to  a  subsequent 
action  before  a  justice.  Elwell  v.  Jlf^ueen,  10 
Wend.  619. 

71.  If,  after  the  justice  has  heard  the  evidence, 
he  takes  time  to  deliberate,  he  cannot  nonsuit  the 
plaintiff,   ib. 

72.  That  a  witness,  by  whom  a  fact  material 
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to  the  Mtioii  M  expected  to  be  proved,  it  dkcoT' 
«red  en  tlie  trial  to  be  incompetent,  is  no  ground 
of  turpriee  enfiicient  to  let  aside  a  nonsuit.  Bank 
ofllUnois  y.  HUks^  4  J.  J.  Marsh.  128. 

73.  There  was  a  grant,  in  South  Carolina,  to 
one  Lonmber,  and  the  plaintiff  claimed  under 
one  Lnmbus  or  Lambers ;  but  thb  was  held  not 
to  be  sufficient  ground  for  a  nonsuit.  Biekmrdt 
T.  M'Danaldj  Const.  Rep.  114. 

74.  It  is  within  the  discretion  of  the  presiding 
judge  to  allow  a  plaintiff,  where  evidence  essen- 
tial to  support  the  issue  has  been  omitted  acci- 
dentally, or  &om  supposing  that  before  the  court 
sufficient,  to  adduce  it  even  after  the  eridenee 
has  been  closed,  a  motion  for  a  nonsuit  made  and 
argued,  and  the  opinion  of  the  judge  pronounced 
in  favor  of  the  motion.  Brotomng  t.  Huff^  2 
Bailey,  174. 

75.  The  effect  of  a  judgment  of  nonsuit  in  an 
attachment  case  is  nothing  more  than  the  quash- 
ing of  the  attachment,  and  leaves  the  parties  to 
proceed  de nawo,  Battsy.  Jenkins^  Bree8e,App.  25. 

76.  Where  a  nonsuit  is  ordered  to  be  set  aside 
upon  payment  of  costs,  the  payment  is  not  a 
condition  precedent,  to  be  peiformed  before  the 
full  operation  of  the  order.  Dana  t.  GUl^  5  J.  J. 
Marsh.  242. 

77.  A  sheriff  cannot  detain  a  defendant  com- 
mitted under  mesne  process  after  the  plaintiff 
has  suffered  a  nonsuit.  Baker  ▼.  Deliesseiiney  4 
M'Cord,  372. 

78.  Under  the  act  of  Pennsrlvania  of  27th  of 
Febraary,  1796,  the  court  in  Dank  may  order  a 
nonsuit  for  the  non-production  (ff  papers ;  not  the 
judge  at  nisi  print.  JITDermot  t.  U.  States  hie. 
Co.  IB.  A  R.  357. 

79.  If  the  plaintiff  does  not  produce  at  the 
trial  a  document  which  he  has  promised  the 
defendant  to  do,  this  is  not  ground  of  nonsuit, 
nor  of  giving  costs  to  the  defendant.  Anony* 
numSy  2  Penn.  513. 

80.  A  female  plaintiff,  visited  by  the  defendant, 
denied,  in  a  state  of  alarm,  that  she  authoriaed 
the  suit,  or  had  a  demand  on  him;  this  is  not 
^und  for  a  nonsuit,  but  should  be  left  to  the 
jury.     Ceieman  v.  Stimtpean^  2  Dana,  166. 

81.  The  forfeiture  for  a  nonsuit,  in  Kentucky, 
is  150  pounds  of  tobacco;  the  act  of  1795,  which 
allowed  45  shilUngs,  was  repealed  hy  the  act  of 
1796.      Wamer  v.  Smitky  ib.  ^123. 

82.  Upon  the  ordinary  rule  for  judgment  as  in 
case  of  nonsuit  nitt,  the  defendant  must  demand 
eosts,  &c.,  before  he  can  have  judgment.  But 
where  the  rule  is  absolute,  and  is  opened  upon 
motion,  upon  the  payment  of  costs  and  stipulat- 
ing, the  plaintiff  must  tender  the  costs,  and  stip- 
ulate, as  a  condition  precedent,  to  have  the  effect 
of  the  rule.  Jackson  v.  Eddy^  2  Cow.  596. 
Lewn  ▼.  Roost,  6  ib.  394. 

83.  It  is  not  a  cause  for  a  nonsuit  that  a  tres- 
pass was  declared  on  as  committed,  or  a  promise 
made,  on  a  day  previous  to  that  on  which  it  was 
proved^  if  both  days  were  before  the  issuing  of 
the  writ.  Degrafinreid  v.  Mitekdl^  Harper,  437. 
StoMi  ▼.  BassSl,  2  Teates,  334. 

84.  The  court  will  not  hear  a  motion  to  set 
aside  a  nonsuit  at  the  trial,  the  plaintiff  having 
since  died,  and  the  effect  obviously  being  merely 
to  nneettle  the  question  of  costs.  Seymour  v. 
Dew,  5  Cow.  289. 

&.  Where,  in  the  court  below,  the  plaintiff, 
beeanse  of  an  unexpected  defect  in  his  proof,  was 
allowed  by  the  judge  to  withdraw  a  juror,  held, 
that  it  is  not  good  ground  for  opposing  a  motion 
for  judgment  as  in  ease  of  nonsuit.  ChandleT  v. 
JlidbteL  ib.  30. 


86.  To  allege  a  considen/tiod  in  additioii  to 
the  true  one,  moving  to  the  promise,  not  sup 
ported  by  proof,  will  be  cause  of  nonsuit.    Stone 
V.  Knowfum,  3  Wend.  374. 

87.  A  motion  for  a  nonsuit  was  refused  in  a 
summiary  process  against  ^*  William  Oliver,"  on 
a  note  signed  **Willm  Olivet  "  Goodson  v. 
OUver,  2  Bailey,  446. 


NOTARY  PUBLIC. 

1.  The  notarial  seal  is  prima  fade  evidence 
that  the  officer  is  commissioned  by  the  governor. 
Broume  v.  PkUadelpkia  Bank,  6  S.  &  R.  484. 

2.  The  protest  of  a  notary  public  under  seal  iaf 
evidence  of  notice  of  non-payment  to  the  indorser 
of  a  promissory  note.  If^  the  notary  has  derived 
his  information  merely  from  a  clerk,  the  jury  are 
to  judge  whether  notice  has  been  given  or  not. 
Reward  v.  Mtson,  ib.  324.  Broume  v.  PkUadel- 
pkia Bank,  ib.  484.  Spegail  v.  Perkins,  2  Root, 
274. 

3.  A  notary  may  be  called  to  explain  or  con- 
tradict his  own  protest.  Creig  v.  SkaUcross,  10 
S.  6l  R.  377.     Parry  v.  Mmond,  12  ib.  284. 

4.  The  act  of  assembly  of  Pennsylvania, 
passed  in  1815,  authorizing  the  notarial  acts  of 
notaries  public  to  be  given  in  evidence,  is  not 
obligatory  in  the  circuit  courts  of  the  United 
States.    Cra^  v.  Broume,  3  Wash.  C.  C.  503. 

5.  Under  the  Pennsylvania  act  of  1705,  the 
proof,  by  a  fbreign  notary,  of  proof  before  him  by 
two  witnesses,  m  a  power  of  attomev  for  the  sale 
of  lands  in  Pennsylvania,  is  not  sumcient.  Orif- 
fitk  V.  Black,  10  S.  &  R.  160. 

6.  Acknowledgment  of  a  contract  made  in 
Canada,  before  a  notary  there,  does  not  make  the 
debt  of  record,  and  assumpsit  may  be  brought  on 
it.    Hiickcock  V.  Cloutier,  7  Verm.  22. 

7.  The  minutes  of  proceedings  of  a  foreign 
notary  public  are  held  records  by  courtesy  of 
nations ;  and  a  copy,  under  the  hand  and  notarial 
seal  of  the  notary,  is  sufficient  evidence  of  the 
protest  of  a  foreign  bill  of  exchange  for  non- 
acceptance.    Bryden  v.  Taylor,  2  Har.  Sb  J.  396. 

8.  The  protest  of  a  notary  should  be  received 
in  evidence,  in  an  action  against  the  drawer  of  a 
bill  of  exchange.  JRobinson  v.  Joknson,  1  Mis. 
434. 

9.  A  notarial  copy  of  an  amement  is  not  ad- 
missible in  evidence,  where  the  original  is  in  the 
hands  of  the  agent  of  the  party  producing  the 
copy.  Donatk  v.  Ins.  Co.  of  JV*.  America,  4 
Teates,  275. 

10.  The  books  of  a  notary  public,  proved  to 
have  been  regularly  kept,  are  admissible  in  evi- 
dence, alter  his  decease,  to  prove  a  demand  fbt 
payment,  and  notice  of  non-payment,  of  a  prom- 
issory note.    MiekoU  v.  Webb,  8  Wheat.  326. 

11.  A  menK^andum,  in  the  marjrin  of  a  notary 
public's  book,  opposite  the  entry  of  the  protest  of 
a  note  of  **  the  indorser  duly  notified  in  writing,'* 
was  held  to  be  good  evidence  to  go  t6  a  jury  of 
notice  to  the  indorter,  the  notary  beinff  dead,  and 
it  having  been  his  custom  so  to  record  such  acts. 
BeU  V.  Perkins,  Peck,  261.  ^.  P.  JfJfeUl  v.  Blam, 
Peck,  268. 

12.  The  books  of  a  deceased  notary  are  not 
evidence  of  demand  and  notice  on  a  promissory 
note,  where  the  entries  were  made  by  his  clerk, 
who  is  still  alive,  though  he  is  out  of  the  juris- 
diction of  the  court.  Wilbur  v.  Sdden,  6  Cow. 
162. 

13.  To  render  admissible  evidenoe  of  what  a 
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witness  swore  to  on  a  fbnner  trial,  he  must  be 
dead :  it  is  not  enough  that  he  cannot  be  fonnd 
on  diligent  inquiry.  Wilbur  t.  Selden^  6  Cow. 
162. 

14.  The  clerk  of  a  notary,  by  whom  the  note 
on  which  an  action  is  brought  was  protested,  may 
recur  to  a  minute-book,  kept  by  himself  and  the 
notary,  to  refresh  his  memory  as  to  the  notice 
given  to  the  indorser.  Haig  r.  JVewton,  1  Rep. 
Con.  Ct.  423. 

15.  The  e!c  parte  affidavit  of  the  deceased  clerk 
of  a  notary  is  inadmissible  to  prove  notice  of  non- 
payment to  the  indorser.  Farmer* s  Bank  v. 
WkUehiU,  16  S.  <&  R.  89. 

16.  A  protest  of  a  note  should  state  both  the 
demand,  and  notice  of  non-payment,  and  is  evi- 
dence of  both.    DobsoHY,  LawU^  4   M' Cord,  57. 

17.  A  notary,  on  protesting  a  note  for  non- 
payment, is  not  bound  to  give  notice  to  the  in- 
dorsers.    Morgan  v.  Van  Ingen^  2  Johns.  204. 

18.  A  notary  public  is  not  justified  in  protest- 
ing a  note  from  hearsay  information  from  his 
clerk.     WiUiamson  v.  Turner ,  2  Bay,  410. 

19.  The  protest  of  a  notary  public,  who  is  also 
a  stockholder  in  the  bank  bringing  suit,  is  not 
admissible  in  evidence.  Bank  v.  Porter^  2  Watts, 
141. 

20.  Where  a  note  is  deposited  in  a  bank  ibr 
collection  bj  the  holder,  and  the  bank,  on  non- 
payment, give  it  to  a  notary  for  protest,  if  the 
notary  nejEiect  to  protest,  he  is  liable  to  the 
holder.  BeUenUre  v.  Bank  of  U.  States^  1  Miles, 
173. 

21.  If  the  bank  employ  one  who  is  not  a  notary 
to  give  such  notice,  and  he  neglects,  the  bank  is 
liable,  ib. 


NOTICE. 

1.  /n  general, 

n.  How  given. 

III.  Jiotice  by  Matter  of  Record. 

IV.  J^otUe  to  produce  Papers. 
V.  Jiotice  to  take  Depositions, 

VI.  Jfotiee  to  Indorsers. 

I.   In  general, 

1.  Notice  of  an  illegal  act  will  not  make  such 
act  valid.     Wilson  v.  Mason,  1  Cranch,  45. 

2.  Proceedings  may  be  judged  void  for  want 
of  notice  even  where  none  was  expressly  di- 
rected by  the  statute  under  which  they  were  had. 
Corliss  V.  Corliss^  8  Verm.  389.  And  see  ib. 
387. 

3.  Notice  of  appearance  is  ibr  the  benefit  of 
the  plaintiff's  attorney,  and  may  be  waived  by 
him.     teispenard  v.  Baker,  6  Johns.  323. 

4.  After  appearance  and  defence  made,  it  is 
too  late  to  object  to  the  notice.  Marskall  v.  By- 
ram,  1  Bibb,  341.  Miller  v.  Commonwealtk,  ib. 
404.  Winston  v.  Overseers  of  the  Poor,  4  Call, 
357.  Vickroy  v.  Skelley,  14  S.  db  R.  372.  Roto- 
ley  v.  Stoddard,  7  Johns.  207. 

5.  Where  a  legal  notice  has  not  been  given,  the 
court  will  not  presume  such  notice  from  the  fact 
that  the  party  entitled  to  such  notice  comes  into 
court  and  moves  to  dismiss  the  cause.  But  if  the 
party  to  whom  notice  should  have  been  given 
proceeds  in  the  cause  by  pleading  to  the  merits, 
or  by  doing  any  other  act  to  admit  notice,  the 
court  will  presume  such  notice.  Bonney  v.  Bald- 
win, 3  Mis.  49. 

6.  An  order  of  a  judge  to  stay  proceedings, 
and  a  certificate  of  probable  cause,  are  the  same 


in  efibet,  and  require  the  same  practice  as  to  the 
service  of  a  notice  of  motion  and  copies  of  affida- 
vits, in   order  to  prevent  farther  proceedings 
BaiUv  V.  CaUweU,  3  Johns.  451. 

7.  Where  a  fact,  which  one  party  does  know, 
or  is  bound  to  know,  or  which  is  equally  known 
to  both  parties,  becomes  material,  no  notice  there- 
of need  be  given  by  the  other.  FarweU  v.  Smitk^ 
12  Pick.  87.    Uobart  v.  HUUard,  11  ib.  144. 

8.  Where  a  thing  is  promised  absolutely,  the 
promisee  need  not  give  notice.  BuUdey  v.  Elder' 
kin,  Kirby,  188. 

9.  Where  a  promise  was  to  do  a  certain  act  or 
pay  a  sum  of  money,  and  the  defendant  has  not 
done  the  act,  a  special  request  to  pay  the  money 
need  not  be  alleged.  Lent  v.  Padelford,  10  Mass. 
230. 

10.  Where  a  matter  alleged  lies  equally  in  the 
knowledge  of  the  plaintiff  and  defendant,  an 
averment  of  notice  is  not  necessary ;  as,  if  it  be 
an  act  to  be  done  by  a  stranger,   ib. 

11.  Private  property  cannot  be  taken  for  pub- 
lic uses  unless  notice  of  proceedings  is  given  to 
the  owner.  Oioners  v.  Mayor  of  Albany,  15 
Wend.  374. 

12.  Wherever  magistrates  proceed  judicially, 
both  the  parties  to  the  proceedings  are  entitled  to 
a  hearing,  and  notice  to  both  is  indispensably  re- 
quisite, notwithstanding  there  is  no  direction,  in 
the  act  by  which  the  tribunal  is  constituted, 
that  notice  shall  be  given.  Kinderkook  v.  CTaio, 
15  Johns.  537. 

13.  Where  a  notice,  which  is  the  act  of  the 
parties,  and  not  of  their  counsel,  is  general,  it  is 
to  be  favorably  expounded ;  but  if  it  descends  to 
particulars,  it  must  be  correct  as  to  them.  Drew 
V.  Anderson,  1  Call,  51. 

14.  What  is  a  reasonable  time  within  which 
notice  of  the  breach  of  the  warranty  of  the  sound- 
ness of  property  in  the  hands  of  the  vender  must  be 
given,  must  be  left  to  the  exercise  of  a  sound  dis- 
cretion under  all  the  circumstances,  respect  being 
had  to  the  conditions  to  be  performed,  and  the 
contiguity  of  the  parties  to  each  other.  Birdseya 
V.  Davis,  2  M*Cord,  296. 

15.  Where,  by  the  law  and  usage  of  a  particu« 
lar  state,  a  party  is  bound  to  take  notice  of  pro- 
ceedingg  against  him,  he  cannot  object,  in  an 
action  brought  in  this  state,  that  he  had  no  notice. 
MRae  v.  Mattoon,  13  Pick.  53. 

16.  In  Massachusetts,  under  the  statute  of  1828, 
c.  114,  notice  to  defendants  out  of  the  common- 
wealth must  be  given  under  order  of  court 
before  the  action  is  commenced,  directing  the 
time,  manner,  d:c.,  necessary  to  render  it  reason- 
^le  notice.    Arnold  v.  Tourtellot,  ib.  17^. 

17.  Whatever  puts  a  party  on  inquiry,  that 
would  result  in  his  obtaining  full  information,  is 
a  notice,  in  Pennsylvania.  Lodge  v.  Sinumionj 
2  Pennsyl.  439.     Barnes  v.  M  Clinton,  3  ib.  67. 

18.  The  Kentucky  statute  (2  Dig.  837)  in  re- 
gard to  notice  must  be  strictly  complied  with,  an 
ordinary  service  by  an  officer  being  insufficient. 
Jfewby  V.  Perkins,  1  Dana,  440. 

19.  If  notice  of  a  motion  be  given,  but  not 
entered  in  court  on  the  day  the  part]r  is  notified 
to  appear,  it  is  null.    Miller  v.  Boyd,  ib.  272. 

20.  Notice  to  a  conservator  of  the  defendant  in 
a  suit  is  different  from  original  process,  and  is 
not  confined  to  the  same  number  of  days'  notice 
which  the  law  directs  in  that  case.  Snow  v. 
Antrim,  Kirby,  174. 

21 .  In  Connecticut,  the  same  notice  is  to  be 
given,  in  petitions  for  divorce,  as  the  law  requires 
m  other  cases,  where  it  can  be  done.  Hotchkisk*s 
case,  X  Root,  355. 
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22.  Whf!Te  the  plaintiff  relies  upon  the  recoy- 
eiy  of  a  third  person  against  him  as  the  sole  and 
conclnsive  evidence  of  his  right  to  recover  over, 
notice  of  the  first  action  is  indispensably  neces- 
aarr.     Bond  v.  Ward,  1  N.  &  M.  2U1. 

&.  Under  the  Pennsylvania  act  of  21st  of 
March,  1772,  it  is  not  necessary  that  a  notice  to 
a  justice  of  the  peace  should  state  what  kind  of 
writ  will  be  issued.    IdtUe  v.  Tolandj  6  Binn.  83. 

24.  Personal  notice  need  not  be  ffiven  to  the 
owner  that  a  dam  in  the  course  of  building  is 
raised  too  high ;  notice  to  the  contractor  is  suffi- 
cient    Hepburn  v.  M'DoweUy  17  S.  &  R.  383. 

25.  A  party,  before  moving  the  court  to  direct  a 
sheriff  to  enter  a  credit  on  an  execution,  or  satis- 
faction of  a  judgment,  must  ^ive  notice  of  his  in- 
tention so  to  do  to  the  opposite  party.  Baylor  v. 
McGregor,  1  Stew.  &  Port.  158. 

26.  Notice  given  agreeably'  to  the  rules  of 
court,  or  by  directions  of  the  act  of  assembly,  is  as 
effective  and  binding  as  actual  notice.  Jivp  v. 
Jhiesbach,  2  Rawle,  287. 

27.  Where  a  court  is  not  held  on  the  first  day 
of  a  term,  a  notice  given  that  a  motion  will  he 
made  on  that  day  stands  adjourned,  and  may  be 
taken  up  on  the  first  day  on  which  a  court  is 
formed.  Commonwealth  v.  M'CleLland^  Hardin, 
28.  Where  notice  is  given  that  a  motion  will  be 
made  on  a  particular  day,  the  motion  should  be 
made  on  that  day,  and  either  tried,  or  continued 
to  some  subsequent  day,  unless  prevented  by 
unavoidable  accident.  i6. 

28.  Notice  to  a  delinquent  tax-collector,  and  his 
sureties,  of  a  motion  to  be  made  for  judgment 
against  them,  need  not,  in  Alabama,  be  m  the 
name  of  the  state,  nor  directed  to  any  officer. 
Jirmstrong  v.  State^  Minor,  160. 

29.  In  an  action  upon  a  contract  to  carry  and 
deliver  salt,  in  Philadelphia,  it  was  held  not 
necessary  to  inform  the  carrier  of  the  appoint- 
ment of  an  agent  there  to  receive  it,  unless  the 
course  of  trade  and  the  agreement  require  it. 
Salter  v.  Kirkbride,  1  South.  223. 

30.  In  New  Jersey,  a  rule  of  reference  cannot 
be  discharged,  on  allegation  of  the  refusal  of  the 
referees  to  act,  without  due  notice  to  the  other 
party,  and  where  the  refusal  was  not  substan- 
tiated by  affidavits  regularly  taken.  Seamans  v. 
Fkaro,  ib.  123. 

31.  If  a  replevin  bond  is  void  for  defects  appar- 
ent on  the  record,  no  notice  of  the  motion  to 
quash  it  is  necessary.  JifCormick  v.  Young,  3  J. 
J.  Marsh.  180. 

32.  A  notice  of  trial  and  countermand  is  such 
a  proceeding  within  the  year  as  supersedes  the 
necessity  for  a  term's  notice  of  trial.  Denn  v. 
Jf  Donald,  Coze,  244. 

33.  On  a  rule  to  show  cause  why  satisfiiction 
should  not  be  entered  on  the  record,  the  sheriff, 
being  made  a  party,  must  have  notice,  and  the 
court  will  allow  time,  after  argument,  to  give  the 
notice.     Hotoard  v.  Richmond,  ib.  139. 

34.  A  copy  'of  the  declaration,  or  notice  of 
filing  it,  should  always  be  served  on  the  defend- 
ant.    Yard  v.  Hunt,  ib.  85. 

35.  Where  the  object  of  a  party  is  to  add  new 
bail,  a  notice  that  he  intends  to  perfect  bail  is  not 
sufficient.     Brown  v.  Williamson,  3  Halst.  363. 

36.  A  notice  which  states  that  a  motion  wiU 
be  made  on  Friday,  the  seveiUh,  when  Friday  is 
the  eighth  of  the  month,  is  bad.   ib. 

37.  At  the  first  meeting  of  subscribers  to  carry 
on  a  common  project,  they  appointed  an  agent, 
and  authorized  him  to  expend  money.  A  sub- 
scriber offered  to  pay  his  subscription  in  a  spe- 
cific article,  and  declared  to  a  third  person  that 


he  should  have  paid  if  he  had  not  been  ill-treated 
by  the  agent.  This  was  held  a  waiver  of  any 
objection  as  to  want  of  notice  of  the  meeting, 
and  a  recognition  of  his  original  engagement  as 
still  subsisting.     Bryant  v.  Goodnow,  5  Pick.  228. 

38.  After  notice  of  a  motion  for  a  struck  jury, 
it  is  irregular  for  a  party  to  proceed  to  trial. 
Franklin  v.  JVbse,  Coleman,  46. 

39.  A  agreed  to  work  for  B  on  a  canal ;  B  to 
make  payments  **from  time  to  time,  by  certifi- 
cates from  the  engineer,  as  the  work  advances." 
Held,  that  A  might  bring  an  action,  without  giv- 
ing notice  to  B  of  a  certificate  previously  made. 
Punderson  v.  Shepherd,  8  Pick.  379. 

40.  Notice,  under  the  Ohio  statute  respecting 
pleadings,  must  be  of  matter  which,  if  pleaded, 
would  bar  the  plaintiff's  action.  Reynolds  v. 
Rogers,  5  Ham.  169. 

41.  A  creditor,  who  has  not  been  notified  by 
his  debtor  of  a  respite,  obtained  under  the  Lou- 
isiana law  for  the  payment  of  debts,  is  not  bound 
by  sach  respite.     Haydel  v.  Girod,  10  Pet.  283. 

42.  The  rule  of  the  supreme  court  of  New  Jer- 
sey, made  in  1805,  that,  after  a  cause  has  slept 
on  the  docket  for  12  months,  a  term's  notice  of 
trial  must  be  given,  never  having  been  adopted 
by  this  court,  is  not  obligatory  on  the  practice  in 
the  circuit  court  in  the  district  of  New  Jersey% 
Bayard  v.  MandeviUe,  4  Wash.  C.  C.  445. 

43.  Instructions  of  the  president,  in  time  of 
war,  are  not,  as  laws  are,  in  force  without  no- 
tice to  the  individuals.  The  Mary  ^  Susan,  1 
Wheat.  46. 

44.  The  president's  instructions  of  the  28th  of 
August,  1812,  prohibiting  the  interruption  of  ves- 
sels owned  in  the  United  States,  coming  from 
British  ports  with  British  merchandise,  must  be 
known  to  the  commanders  of  vessels  of  war,  to 
invalidate  a  capture  thereby  forbidden,  ih. 

45.  Jackson  v.  Mdrich^  13  Johns.  106;  a^ 
firmed  in  Jackson  v.  Burton,  1  Wend.  341. 


II.   How  given. 

46.  Notice  of  motion  for  a  new  trial  must  be 

fiven  in  writing.     Galloway  v.  J^egle,  1  Teates, 
03. 

47.  A  notice  of  motion  need  not  state  where 
the  court  will  be  held.  Bodwell  v.  Wilcox,  2 
Caines,  104. 

48.  A  notice  of  motion,  for  the  next  term  gen- 
erally, is  sufficient ;  and  if  it  add  a  particular  day 
for  the  motion,  which  is  several  terms  forward, 
this  may  be  rejected  as  surplusage.     Jackson  r 
Brownson,  4  Cow.  51 . 

49.  In  general,  in  determining  the  sufficiency 
of  like  notices,  the  court  will  inquire  whether  the 
attorney  or  party  were  misled  by  the  defect 
Bander  v.  Covil,  ib.  60. 

50.  In  New  York,  service  of  notice  of  the  rule 
to  declare  may  be  made  either  on  the  plain- 
tiff's attorney  or  his  agent  at  any  time  before 
the  term ;  and  if  the  plaintiff  does  not  declare 
before  the  end  of  the  term,  his  default  may  be 
entered,  though  40  days  have  not  elapsed  from  the 
time  of  serving  the  notice  on  the  agent.  Dizen 
V.  Bates,  7  Johns.  537. 

51.  Leaving  a  notice  at  the  dwelling-house  of 
the  party  is  to  be  considered  as  a  personal  ser- 
vice, for  every  purpose,  except  to  bring  the  party 
into  contempt.    Johnston  v.  Robins,  3  ib.  440. 

52.  A  copy  of  a  notice,  served  at  the  defendant's 
house,  upon  his  daughter,  more  than  10  days  be 
fore  the  time  of  taking,  is  not  sufficient.    Lemon 
V.  Bishop,  1  Pennsyl.  485.       , 

53.  Proof  of  putting  a  letter,  containing  a  no 
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lice,  into  the  post-offioe,  directed  to  the  oppoeite 
attorney,  is  not  sufficient  proof  of  serrice  of  such 
notice  to  support  an  application  made  in  the  ab- 
sence of  such  attorney.    Anonymous,  6  Hal8t.94. 

54.  Where  due  notice  of  the  rule  to  plead  has 
been  served  on  the  defendant  personally,  and  he 
afterwards  employs  an  attorney,  who  gives  no- 
tice of  his  retainer,  the  service  need  not  be  made 
de  novo  on  the  attorney,  but  he  must  plead  with- 
in the  time  limited  from  the  first  notice.  KUecke 
V.  Styles,  3  Johns.  250. 

55.  An  order  to  give  notice,  by  publishing 
three  weeks  successively  in  a  newspaper,  is  com- 
plied with  bv  publishing  in  such  paper  three  suc- 
cessive weeks,  although  there  be  not  an  interval 
of  a  week  between  either  the  first  and  second,  or 
second  and  third,  publications.  Bachelor  v.  Bacl^ 
dor,  1  Mass.  256. 

56.  Where  notice  of  a  public  sale  is  required 
io  be  given  30  days  previous  to  the  sale,  and 
there  is  no  direction  that  the  last  publication 
shall  be  30  days  before  the  sale,  it  is  a  sufficient 
compliance  with  the  requisition  if  the  notice 
commence  30  days  before  the  day  of  sale.  CoU 
man  v.  Anderson,  10  ib.  105. 

57.  Where  the  law  required  a  publication  of 
notice  of  a  sale  to  be  in  the  newspaper  of  the 
public  printer  of  the  state,  and,  before  the  last 
publication,  such  paper  had  ceased  to  be  the  state 
paper,  the  notice  was  held  to  be  insufficient. 
Bussey  v.  UaviU,  3  Fairf.  378. 

58.  An  order  of  the  magistrates,  under  the 
statute  for  the  relief  of  poor  debtors,  lefl  at  a  house 
where  the  creditor  had  once  lived,  but  from 
which  he  had  removed  to  another  place  in  this 
state,  is  not  sufficient  notice.  Flanders  v.  Thomp- 
son, 2  N.  Hamp.  421. 

'  59.  Under  the  New  Hampshire  statutes  of  Feb- 
ruary 15, 1791,  and  June  16, 1807,  a  notice  of  an 
intention  of  taking  the  poor  debtor's  oath,  left  in 
a  store,  under  the  office  of  an  attorney,  who  was 
at  the  time  absent  from  town,  and  who  resided  a 
short  distance  from  his  office,  was  held  insuffi- 
cient.    Madison  v.  Rand,  4  ib.  79. 

60.  The  same  attorney  having  commenced  two 
actions,  in  favor  of  two  diffisrent  creditors,  against 
the  same  debtor,  and  directed  the  order  of  the  at- 
tachments of  certain  real  estate  thereon,  notice 
to  him  of  the  first  attachment  was  held  to  be  no- 
tice to  the  second  attaching  creditor.  Haven  v. 
Snow,  14  Pick.  28. 

61.  Under  a  state  law,  requiring  notice  to  be 
given  in  certain  cases  to  the  obligors  in  an  exe- 
cution bond,  if  such  notice  is  so  explicit  as  to 
render  mistake  impossible,  it  will  be  sustaijied, 
though  liable  to  technical  objections.  Alexander 
V.  Brown,  1  Pet.  683. 

62.  Where  the  law  requires  a  certain  number 
of  days'  notice,  and  there  is  no  appearance  en- 
tered for  the  defendant,  the  record  should  show 
tliat  the  requisite  notice  was  given.  Floyd  v. 
Black,  Litt.  Sel.  Cas.  11. 

63.  A  motion  mav  be  brought  on  any  day  of 
the  term  after  that  for  which  it  is  noticed,  though 
the  notice  does  not  contain  the  words,  ^<  or  as 
soon  thereafter  as  counsel  can  be  heard."  Anony- 
mous, 1  Johns.  143. 

64.  Notice  to  defendant  that  suit  will  not  be 
prosecuted,  must  be  in  writing.  Wright  v.  Jloo^ 
little,  5  Verm.  390. 

65.  Ignorance  of  the  rule  of  the  court,  requiring 
vight  days'  notice  of  motion,  will  not  be  received 
is  an  excuse  for  not  giving  sufficient  notice. 
dnonymons,  2  Wend.  288. 

66.  Where  the  attorney  of  one  of  the  parties 
fesided  out  of  th^  city  of  New  York,  but  within 


40  miles,  and  had  an  agent  in  the  city,  service  ol 
a  notice  in  the  cause  on  such  agent,  in  vacatioxi, 
is  sufficient.    Hunt  v.  Onderdonk,  3  Johns.  149. 

67.  A  notice  to  assess  damages  upon  a  judg- 
ment, entered  upon  a  sheriff's  bond,  is  proper^ 
served  upon  the  sheriff  and  his  sureties,  and  need 
not  be  served  upon  the  attorney  who  appeared 
for  the  defendants  in  the  suit  on  the  bond.  State 
T.  Hamilton,  5  Halst  190. 

68.  Such  notice  may  be  given  bv  any  attorney 
selected  by  the  parties  interested  in  obtaining 
the  assessment,  though  such  attorney  was  no& 
the  one  employed  in  me  original  suits  on  which 
the  assessment  is  to  be  made.  iJb, 

69.  A  notice  to  a  sheriff,  for  failing  to  return 
an  execution,  is  not  process.  St^hens  v.  Htasis^ 
1  Litt.  6. 

70.  A  notice  to  a  sheriff,  for  failing  to  return 
an  execution,  is  suffibciently  served  by  permitting 
him  to  read  it.  ib. 

71.  On  a  motion  against  a  sheriff  and  his  sure- 
ties, for  a  failure  to  return  an  execution,  the  no- 
tice most  be  against  all  of  them ;  but,  by  death  or 
otherwise,  it  may  abate  as  to  one  or  more.  Murry 
V.  Askew,  6  J.  J.  Marsh.  27. 

72.  In  an  action  by  notice  and  motion,  under 
the  statute,  against  the  surety  of  a  sheriff,  the 
notice  must  describe  the  bond  with  as  much  par^ 
ticularity  as  is  required  in  a-  declaration.  Dawson 
V.  Shaver,  1  Blackf.  204. 

73.  A  notice  of  a  motion  against  a  sheriff  and 
his  sureties,  for  arrears  of  the  county  levy,  is 
sufficiently  certain,  if  it  notifies  them  when, 
where,  and  for  what,  it  will  be  made.  Martin  v. 
Justices,  6  J.  J.  Marsh.  7.  Murry  t.  Askew^ 
ib.  27. 

74.  After  a  line  for  a  town  way  had  been  run 
across  a  person's  land  by  the  selectmen,  one  of 
them  informed  him  that  they  were  laying  out  a 
road  across  his  land,  and  pointed  out  the  direc- 
tion, but  a  new  line  was  run  back  on  the  land, 
which  was  adopted.  Held,  that,  if  the  selectmen 
were  bound  to  give  him  notice,  before  fixing  on 
any  location,  they  had  given  one  sufficient.  Cope- 
land  V.  Packard,  16  Pick.  217.  Held,  also,  that 
where  such  person  was  present  at  the  town, 
meeting  at  which  the  proceedings  of  the  select 
men  were  approved,  without  objecting  to  want  of 
notice,  such  notice  would  require  no  other  evi- 
dence, ib. 

75.  In  giving  notice  of  a  writ  of  supersedeas^ 
in  Virginia,  the  sheriff  must  pursue  the  mode  re- 
quired by  the  act  for  giving  notice  upon  replevy 
bonds.    Mackey  v.  Fuqua,  2  Call,  496. 

76.  A  demand  by  a  wife,  or  a  person  holding 
estate  for  her  separate  use,  for  such  estate,  made 
at  six  miles'  distance  from  his  place  of  residence, 
and  after  sunset,  and  about  five  hours  before  the 
suit  was  commenced,  was  held  to  be  reasonable 
under  the  circumstances,  he  having  repeatedly 
declared  that  he  meant  to  keep  the  property  for 
his  own  use,  and  another  defendant,  whose  prop- 
erty was  attached,  having  declared  that,  if  he 
had  had  notice,  the  plaintiff  would  not  have  got 
his  property  to  attach.  Richardson  v.  Leamadf 
10  Pick.  261. 

77.  In  an  action  to  recover  the  amount  of  a 
forged  bank  note,  which  has  been  returned  to  the 
de&ndant,  it  is  not  necessary  to  give  notice  to 
him  to  produce  it  at  the  trial.  Luckett  v.  Clarke 
Litt.  Sel.  Cas.  178. 

78.  On  a  contract,  that  one  party  should  not  sell 
a  certain  factory  without  90  days*  notice  to  the 
other,  held,  that  the  notice  might  be  proved  from 
circumstantial  and  presumptive  evidence,  or  that 
it  was  waived.     fVood  v.  Stewart^  7  Verm.  152. 
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79.  Notiee  to  an  affent,  of  a  meeting  of  the 
eommiMionen  under  the  occnpying  claimant  law, 
it  saffieient.     FowUr  y.  Haibert^  4  Bibb,  52. 

80.  In  order  to  haTe  a  jodjnnent  reentered  un* 
der  the  statute  of  Indiana,  of  1827,  relative  to  the 
burned  records  of  Dearborn  county,  the  notice  to 
the  defendant  (which  answers  the  purposes  both 
of  a  writ  and  declaration)  must  state  the  term  at 
which  the  judgment  was  originally  rendered. 
Weaver  y.  Bryan^  3  Blackf.  172. 

81.  In  a  suit,  by  the  auditor  of  public  accounts, 
against  a  collector  of  taxes  and  his  sureties,  by 
notice  and  motion,  held,  that  the  notice,  in  such 
case,  should  contain  a  description  of  the  defend- 
ant's bond.     WiUan  y.  IMly,  1  ib.  358. 

82.  Counter-affidayits  may  be  read,  as  to  the 
suffieieney  of  an  excuse  for  not  giving  notice  of 
a  motion  for  the  first  day  of  the  term.  Qimm  y. 
RiU^y  3  Johns.  249. 

83.  A  notice  was  returned,  **  Received  9th  Jan. 
1822,  and  exeouted."  Held,  that,  from  the  re- 
turn, the  notice  appeared  to  have  been  served  on 
the  day  of  its  reception.  Wkeat  v.  SUUe^  Minor, 
199. 

84.  It  is  not  sufficient  service  on  a  partnership, 
nnder  the  Pennsylvania  insolvent  laws,  to  leave 
the  notice  with  tne  ostler  of  the  firm's  livery  sta- 
ble.    Dyer*s  ease,  1  Browne,  299. 

85.  A  copy  of  a  notice  to  quit  is  good  evi- 
dence, unless  notice  has  been  given  to  produce 
the  original.  EisBuMart  v.  Slapnaker,  14  8.  Sl 
R.  153. 

86.  A  citation  from  the  ordinary,  giving  notice 
of  one's  intention  to  apply  fyr  admmistration,  is 
sufficiently  published,  in  South  Carolina,  by  be- 
ing read  by  an  officiating  clergyman  in  church. 
Sargent  v.  Fax,  2  M'Cord,  309. 

87.  In  a  suit  against  one,  on  a  joint  and  several 
promise  by  two,  proof  of  notice  to  the  party  not 
sued  will  charge  him  who  is  sued.  Bartlett  v. 
Cmm^M^  1  mnd.  50. 


ni.   Jfoiiee  hy  Matter  of  Record, 

88.  A  purchaser  has  not,  by  law,  constructive 
notice  of  all  matters  of  record,  but  only  of  s^ch 
as  the  title-deeds  oi  the  estate  refer  to  or  put 
him  on  inquiry  fbr.  Dexter  v.  Hams,  2  Mason, 
531. 

89l  The  registry  of  a  deed  of  lands  executed 
and  aeknowledged  by  a  grantor  who  had  no  right 
to  the  granted  premises,  is  not  constructive  no- 
tiee to  the  true  owner  that  such  conveyance  baa 
been  made ;  the  registry  of  a  dieed  being  con- 
stmetive  notice  only  to  afler- purchasers  under 
the  same  grantor.    Bates  v.  Jforcross,  14  Pick. 


90.  A  frmiA/ds  purchaser,  fbr  a  valuable  consid- 
eration, without  notice  of  any  fraud  in  the  grant 
te  his  vendor,  shall  hold  the  estate  against  the 
origiiMl  grantor  and  his  heire.  DeoBter  v.  Harris, 
2  MajKHi,  631. 


91.  A  purchaser,  fisr  a  valuable  consideration, 
iritbovt  notiee,  has  a  good  title,  though  he  pur* 
chssed  of  one  who- had  obtained  his  conveyance 
hy  fraud.    Jackson  v.  Hsary,  10  Johns.  185. 

92.  Whoever  buys  land,  while  there  is  a  esstlii 
trusH  in  possession,  will  be  presumed  to  have 
notice  of  the  trust    Pritckard  v.  B¥msh^  4 

N.  Hamp.  397.    Bttt  se«  SeeU  r.  QaOaghsr,  14 
8.  dk  R.  333. 

9^.  Only  ezplieit  notice  to  a  subsequent  pur- 
chaser vrtll  do  away  with  the  reoording  of  con- 
reyanees  of  land  required  by  the  act  of  South 
CafoUna  of  1785.     CsKtissr  v.  Maksn,  2  BT Cor«, 
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94.  An  expliett  notice  of  a  former  unrecorded 
conveyance  to  a  subsequent  purchaser  has  the 
same  effect  upon  him  as  if  the  former  convey- 
ance had  been  on  record.  Tart  v.  Crawford,  1  it>. 
265.  And  whether  a  party  had  or  had  not  such 
notice,  is  a  question  fbr  the  jury.  ih.  479. 

95.  To  make  a  parol  sale  of  lands  good  against 
a  subsequent  purchaser  bona  fide,  there  must  be 
actual  notice.  Possession  and  occupation,  nnder 
a  parol  contract,  of  one  of  a  cluster  of  buildings, 
.is  not  such  notice,  especially  where  the  occupant 
knew  of  the  subsequent  bona  fi4e  purchase,  and 

Eive  no  actual  notice.    BiUington  v.   fVdsh,  5 
inn.  129. 

96.  Articles  of  agreement,  not  recorded,  cannot 
afiect  a  subsequent  purohaser  under  a  sheriff's 
sale,  who  has  not  actual  notice  of  them.  Stoartz 
V.  Moore,  6  S.  ^  R.  257.  GUday  v.  Watson, 
ib.  267. 

97.  A  subsequent  conveyance  of  real  estate, 
although  first  recorded,  will  not  prevail  against 
a  prior  one  which  is  not  recorded,  until  after  the 
expiration  of  the  time  prescribed  by  law,  if  the 
subsequent  purehaser  had  actual  notice  of  the 
prior  conveyance.    Ricks  v.  Doe,  2  Blackf.  346. 

98.  Where  a  deed,  reciting  the  power  of  attor- 
ney by  virtue  of  which  it  was  executed,  was 
duly  deposited  fbr  record  nnder  the  New  York 
act  of  1794,  it  was  held  sufficient  notice  of  the 
power  to  a  subsequent  purchaser,  who  was  equally 
affected  by  it  as  if  Hie  power  itself  had  been  de- 
posited.   Jackson  v.  ^fiedy,  10  Johns.  374. 

99.  A  having  made  a  conveyance  of  land  to 
B,  and  B  to  C,  and  l>,  a  creditor  of  A,  haying 
attached  the  premises  in  a  suit  against  A,  and 
caused  a  copy  of  the  attachment  to-be  left  in  the 
town  clerk's  office,  before  the  conveyance  fironr 
B  to  C,  such  copy  ur  notice  to  C,  and  to  all  the 
worid,  of  D's  claim  upon  the  prenuses.  Ra^ 
bone  v.  RHey,  3  Day,  503. 

100.  An  attorney  for  the  plaintiff,  pureirasing 
under  a  ji.  fa.,  is  a  purehaser  with  notice  of  afi 
irregularities.    Simonds  v.  Catlin,  2  Caines,  61. 

101.  The  provision,  in  the  statuto  of  Maine 
of  1826,  c.  377,  §  8,  that  the  notice  of  the  sale 
of  lands  fbr  taxes,  **to  be  published  in  the 
public  neWBpapen'  three  weeks  suocessively, 
shall  be  published  three  months  prior  to  the  time 
of  such  sale,*'  was  construed  to  mean,  that  the 
three  weeks  should  be  completed  three  months 
prior  to  the  sale,  and  not  that  the  publication 
should  be  three  successive  months.  Bussey  v. 
Leatfiti,  3  Fairf  378. 

102.  Possession  of  land,  by  cutting  willows 
every  year  for  14  yeare,  is  sufficient  notice  of 
possession  to  the  sheriff,  though  the  possessor's 
deed  has  not  been  recorded,  and  the  purchaser  at 
the  sheriff's  sale  takes  no  part  of  the  tract  so  pos- 
sessed.   Krider  v.  Lafferty,  1  Whart.  303. 

103.  Notice  of  an  equity  does  not  affect  the 
rights  of  a  party,  in  a  trial  at  law.  MiUion  v. 
RUey,  I  Dana^  359. 

104.  Notioe  of  a  lis  pendens,  in  chancery,  to 
affect  a  subsequent  purehaser,  commences  with 
the-service  of  the  subpana,  Jackson  v.  Dickinson, 
15  Johns.  309. 

105.  The  pendency  of  an  action  is  constructive^ 
notice  of  the  matter  involved  in  that  suit ;  and 
thepurehaserof  property  which  is  the  immediate' 
oAijeot  of  the  pending  action  will  be  affected  by 
it,  as  a  purehaser  with  notice.  Ray  v.  Roe,  S 
Blackf.  258. 

106.  Notiee  of  the  true  owner's  claim  to  prop 
erty,  given  while  the  title  was  in  dispute,  to  one 
who  assisted  by  request  of  the  other  claimant  in* 
iSBwring  it,  was  held,  in  an  aetion  finr  indemnity 


e6 


NOTICE. 


by  Buoh  OBsiBtant,  not  to  be  concIuBiTe  evidence 
that  the  aseistant  knew  that  the  property  waa 
not  in  his  employer.  JSvery  y.  Halsey^  14  Pick. 
174. 

107.  Where  no  return  had  been  made,  to  the 
clerk  of  the  district  court,  of  a  sale  of  land  for 
the  United  States  direct  tax  of  1815,  so  that  he 
could  not  give  a  deed  thereof,  it  was  held,  that  no 
demand  on  him  therefor  by  the  purchaser  was 
necessary  to  support  an  action  against  the  col- 
lector for  not  making  such  return.  HoUen  t. 
Eaton^  7  Pick.  15. 

108.  Tenants  at  will  are  not  entitled  to  notice 
to  quit    Jackson  v.  Bradt^  2  Caines,  169. 

109.  In  an  action  for  breach  of  coTcnant  of 
warranty,  in  a  deed  of  land,  the  plaintiff  haying 
averred  in  the  declaration,  and  proved,  that  an 
entry  was  made  to  evict  the  plaintiff  under  title 
paramount,  it  was  held  unnecessary  to  prove  that 
notice  of  the  entry  was  given  by  the  one  enter- 
ing to  the  plainti^  and  that  it  could  be  presumed 
that  he  had  knowledge  of  such  entry  before  ac- 
tion brought.     Bwrrage  v.  Smithy  16  Pick.  56. 

110.  Held,  also,  unnecessary  for  the  plaintiff 
to  give  defendant  notice  that  he  had  been  evicted 
under  title  paramount,  and  that  he  yielded,  or 
proposed  to  yield,  to  it.  ih. 

111.  Notice  to  the  sheriff,  at  a  sale  of  real  prop- 
erty, is  not  notice  to  the  pnrchaaer.  StahU  v. 
Spohn^  8  S.  d&  R.  317. 

112.  A  tenant  whose  land  is  sold  under  a 
sheriff  *s  sale  against  his  landlord,  if  he  allows 
the  land  to  be  sold  as  the  property  of  his  land- 
lord, cannot  afterwards  contradict  the  fiust.  Co- 
vert  V.  /notn,  3  ib.  283. 

113.  Obtaining  a  patent  for  land,  and  selling 
to  a  purchaser  for  a  valuable  consideration,  does 
not  preclude  inquiry  as  to  advAse  claims  founded 
on  an  equity  arising  previous  to  the  patent,  and 
of  which  the  purchaser  had  no  notice.  QovaaluB 
V.  Hoover,  6  S.  db  R.  118. 

114.  Open  and  exclusive  possession  of  land, 
with  claim  of  title  for  any  considerable  time, 
will  afiect  an  attaching  creditor  of  a  third  person, 
in  whom  the  record  evidence  of  title  is,  with  no- 
tice of  a  deed  from  his  debtor  to  the  party  in 
possession,  though  such  deed  were  recently 
given  and  not  recorded.  RuhUe  v.  Mead,  2 
Verm.  544. 

115.  It  is  for  the  jury  to  determine  whether  a 
recorded  deed  from  a  mortgagor  to  the  mortgagee, 
conveying  the  land  with  a  warranty  against  all 
incumbrances  except  the  mortgage,  was  notice, 
to  an  attaching  creditor  of  the  mortgagee,  that 
the  mortgage  had-  been  assigned.  Vlark  v. 
Jenkinsy  5  Pick.  280. 

116.  If  a  mortgagee,  whose  mortgage  is  re- 
corded, sign  articles  for  the  purchase  of  the 
premises,  and  go  into  possession  without  record- 
mg  the  articles,  such  possession  is  not  notice  to 
a  purchaser  of  the  mortgagor's  title  under  the 
articles,  though  there  was  a  rumor  of  his  pur- 
chase in  the  neighborhood.  Plumer  v.  iZoosrt- 
•on,  6  S.  &  R.  179. 

117.  If  the  holder  of  a  judgment,  a  lien  on 
land,  of  which  a  portion  is  covered  by  a  sub- 
sequent mortffm^,  releases  a  part  of  the  land 
bound  by  such  judgment,  he  does  not  impair  his 
right  to  be  paid  out  of  the  remainder  of  the  land, 
including  that  embraced  by  the  mortgage,  unless 
the  mortgagee  has  given  him  personal  notice 
of  the  mortgage  before  the  release :  merely 
recording  the  mortgage  is  held  not  sufficient 
notice  in  such  case.  Taylor  v.  Maris,  5  Rawle, 
51. 

118.  The  erection  of  a  dam  and  occupation  of 


it  six  months  only  in  the  year,  were  held  nut  te 
be  of  themselves  notice  of  a  grant,  as  against  s 
subsequent  purchaser.  Boynton  v.  Rms,  8  Pick. 
329. 

1 19.  The  appropriation  of  Sprin^tsb  org  Manor 
was  not  sufficiently  notorious,  prior  to  the  war- 
rants of  resurvey  in  1762,  to  affect  with  con- 
itnictive  notice  subsequent  purchasers  and  set- 
tlers. Conn.  V.  Penn.  4  Wash.  C.  C.  430.  The 
warrant  of  resurvey  of  this  manor,  of  1762,  af- 
fected all  persons  with  notice  of  the  existence 
of  the  manor,  ib. 

120.  A  notice  in  ejectment,  omitting  to  desig- 
nate the  circuit  court  at  which  the  defendant  is 
to  appear,  is  defective,  and  must  be  quashed. 
BeaU  V.  Siverts,  1  A.  K.  Marsh.  154. 

121.  A  notice  ip  ejectment  must  contain  the 
names  of  the  tenants  in  possession,  and  the  omis- 
sion cannot  be  aided  by  a  statement  of  the  person 
serving  it  that  it  was  intended  for  them.  Craig 
V.  Clarke,  3  ib.  252. 

IV.  Jfotiee  to  produce  Papers. 

122.  Where  the  form  of  the  action,  or  the 
pleadings,  gives  the  party  notice  to  be  pre- 
pared to  produce  a  written  instrument,  no 
other  notice  to  produce  it  is  necessary.  Ham- 
mond V.  Hopping,  13  Wend.  505.  Hardin  v. 
Kretsinger,  17  Johns.  293. 

123.  T^e  object  of  giving  the  opposite  party 
notice  to  produce,  at  the  trial,  a  paper  in  his  pos- 
session, is  to  let  in  proof  of  its  contents  on 
showing  that  it  was  in  his  possession,  and  of 
putting  it  in  the  power  of  the  opposite  party 
to  produce  the  best  evidence  of  which  the  na- 
ture of  the  case  admits.  Reid  v.  CoUock,  1 
N.  4&  M.  592. 

124.  Where  the  action  is  not  founded  on  any 
instrument  in  writing,  but  the  declaration  con- 
tains only  the  general  counts  on  implied  prom- 
ises, the  defendant  is  not  entitled,  in  New  York, 
to  an  order  on  the  plaintiff  to  produce  letters  or 
writings  in  his  possession,  or  to  give  the  de- 
fendant copies  of  them.  Willis  v.  Bayley,  19 
Johns.  268. 

125.  An  order  to  produce  papers  is  not 
granted  by  a  judge  at  his  chambers,  but  by  the 
court,  on  motion  for  that  purpose,  grounded  on 
affidavit  showing  that  the  documents  or  papers 
in  the  plaintiff's  possession  are  necessary  to  his 
defence,  ih. 

126.  Nor  is  an  order  for  a  bill  of  particulars 
granted,  without  an  affidavit  showing  its  neces- 
sity, ib. 

127.  A  notice  to  produce  a  book,  given  on  the 
morning  of  the  day  of  trial,  is  sufficient,  if  the 
book  be  in  or  near  the  court.  Board  arf  Justices 
V.  Fennimore,  Coxe,  242. 

128.  If,  after  notice  given  to  produce  a  writing 
upon  the  trial,  the  puty  puts  the  paper  out  of 
his  power,  he  ought  to  apprise  the  opposite  aide 
of  it,  that  he  may  know  where  to  look  for  it. 
And  if  it  do  not  appear  b^  what  means  it  went 
out  of  his  possession,  it  will  be  considered  still 
continuing  under  his  control.  Jackson  v.  Sk^ar- 
man,,  6  Johns.  19. 

1^.  Notice  was  given,  to  an  attorney  of  the 
defendant,  to  produce  on  the  trial  a  certain  let- 
ter written  by  the  plaintiff  to  the  defendant,  con- 
cerning an  execution  which  was  produced  on  a 
former  trial  in  the  same  cause,  ^*  and  all  other 
papers  in  your  custodj^  or  power,  relating  to  the 
mattor  in  controversy  in  this  cause."  Held,  that 
the  notice  was  sufficiently  explicit  to  apprixe 
the  attorney  that  the  execution  was  one  of  the 
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papere  which  he  was  ealled  npon  and  expected 
to  prodace,  eBpecially  when  it  was  ahown  that, 
on  aach  former  trial,  the  letter  and  execution 
had  been  produced  by  the  defendant's  attorney 
himaelf,  and  he  -must  have  known  that  it  was  the 
principal  paper  wanted.  Walden  r.  Davison^  11 
Wend.  65. 

130.  Notice  to  produce  a  paper  may  .be  given 
to  the  attorney  of  the  party  on  record,  although 
such  party  be  but  a  nominid  party  ;  notice  to  the 
real  party  himself  is  not  necessary,  where  the 
suit  is  prosecuted  for  his  benefit.  Brown  y.  LU- 
tUJuldj  7  Wend.  454.  Lagow  v.  Patterson,  1 
Blackf  327. 

131.  Notice  to  produce  a  paper,  giyen  after  the 
commencement  of  a  circuit,  and  four  days  pre- 
vious to  the  trial,  where  the  plaintiff 's  residence  is 
within  12  miles  of  the  place  of  trial,  is  sufficient. 
Hammond  y.  Hopping,  13  Wend.  505. 

132.  Notice  to  produce  a  writing  upon  the 
trial,  without  referring  to  any  particular  circuit, 
ia  not  spent  by  the  cause  not  being  tried  at  the 
next  circuit,  but  extends  to  any  subsequent  time 
cvf  trial,  whenever  it  should  take  place.  Jackson 
▼.  Skearman,  6  Johns.  19. 

133.  Notice,  at  the  trial,  to  a  party  to  produce 
a  paper,  is  not  reasonable  notice.  Durkee  v. 
LUandj  4  Verm.  612.  Hastings  v.  Power,  1 
Tyler,  272. 

134.  Notice  to  produce  a  paper  in  evidence, 
given  a  few  minutes  before  called  for,  is  not 
■nfficient,  unless  it  is  shown  to  be  in  court. 
M'Phorson  v.  Ratkbone,  7  Wend.  216. 

135.  Where  one  of  three  executors  had  been 
notified  to  produce  a  paper,  (all  haying  been 
notified  at  the  former  trial,)  it  was  held  suffi- 
cient; the  executor  havinflr  sworn  that  diliffent 
search  had  been  made  in  all  the  branches  of  the 
&mibr.     Pattan  v.  Goldsborough,  9  S.  d&  R.  47. 

136.  Where  one  party  in  a  cause  wishes  Ihe 
production  of  papers,  supposed  to  be  in  the  pos- 
session of  the  other,  he  must  give  him  notice 
to  produce  them.  If  not  produced,  he  may  five 
mferior  evidence  of  their  contents,  or  may  (u-aw 
inferences,  from  their  non-production,  favorable  to 
the  other  side.  But  if  it  is  his  intention  to  non- 
anit  the  plaintiff,  or  if  the  plaintiff  requiring  the 
papers  means  to  obtain  judgment  by  defeult, 
under  the  15th  section  of  the  judicial  act,  he  is 
bound  to  give  the  opposite  party  notice  that  he 
■hall  move  the  court  for  an  order  npon  him  to 
produce  the  papers,  or,  on  failure  to  do  so,  to 
award  a  nonsuit  of  judgment,  as  the  case  may  be. 
Bos  T.  Sted,  3  Wash.  G.  C.  381. 

v.  Notice  to  take  Depositions. 

137.  A  notice  served,  on  the  2d  of  December, 
to  attend  on  the  27th  of  the  present  month  of 
December,  between  the  hours  of  10  A.  M.,  and 
7  P.  M.,  at  the  house  of Spangler,  inn- 
keeper, in  York,  to  take  a  deposition,  is  sufficient. 
Sweiizer  v.  Meese,  6  Binn.  500. 

138.  A  deposition  lomder  a  rule  of  court,  taken 
^tfaoot  notice,  is  inadmissible,  though  a  party 
interested,  but  without  authority,  attended  and 
erosa-examined  the  witness.  Vincent  v.  Hvff,  4 
8.  6c  R.  298. 

139.  The  justice,  on  taking  a  deposition,  should 
pat  the  questions  one  by  one,  and  obtain  a  dis- 
tiiict  answer  to  each,  and  certify  at  the  foot  of 
the  deposition,  if  the  witness  refuses  to  an- 
swer, ib. 

140.  In  Pennsylvania,  notice  for  taking  a  dep- 
ositioii  in  the  country  should  be  more  than  two 
dajs.     BamOton  v.  M*Qmre^  2  S.  d&  )l.  478, 


141.  Where  a  defendant  is  a  mere  stakeholder, 
notice  for  taking  a  deposition  should  be  served 
to  the  real  party  in  interest.  Jfiekolson  v.  Eick- 
elUnger,  6  ib.  546. 

142.  Notice  of  taking  a  deposition  is  sufficient, 
if  lefl  at  a  party's  residence.  Kenedy  v.  Fotr- 
man,  I  Hayw.  404. 

143.  A  notice  to  take  a  deposition  may  be  lefl 
at  a  party's  dwelling  with  his  son.  Campbell  v. 
Skrum,  3  Watts,  60. 

144.  Notice  to  take  depositions,  flriven  to  the  at- 
torney at  law,  while  the  party  resides  in  the  state, 
is  irregular.    Williams  v.  Guckrist,  3  Bibb,  49. 

145.  A  notice  given  in  Davies  county,  in  In- 
diana, on  the  20th  of  October,  to  take  depositions 
in  Hamilton  county,  Ohio,  on  the  28th  of  the  same 
month,  is  insufficient.  Cefr^  v.  Burek,  1  Blackf. 
400. 

146.  A  notice  given,  on  Saturday  aflernoon,  of 
taking  depositions  in  another  state  on  the  Mon- 
day following,  is  insufficient.  Hentkom  v.  Doe^ 
1  Blackf  156. 

147.  A  notice  to  take  a  deposition,  on  "  the 
5th  or  6th  "  of  a  certain  month,  was  held  suffi- 
cient.   Kenedy  v.  Alexander,  1  Hayw.  25. 

148.  A  notice  to  take  depositions  on  the  22d 
of  the  month  will  not  authorise  the  taking  of 
them  by  adjournment  from  day  to  day,  on  the 
26th,  without  haying  commenced  the  taking  o. 
them  on  the  22d.     Fox  v.  Carlisle,  3  Mis.  197. 

See  Depositiov. 

VI.  Jfotiee  to  Indorsers, 

149.  The  custom  of  a  single  bank,  in  which  a 
note  was  discounted,  concerning  notice  to  the 
makers  of  notes,  is  not  sufficient  to  vai^  the 
rule  of  law  on  this  subject.  Halls  v.  Howell, 
Harper,  427. 

150.  The  reasonableness  of  notice  to  an  indorser 
of  a  promissory  notice,  is  a  question  for  the  jury, 
under  the  circumstances  of  the  case.  Cfurly  v. 
Tke  Gettysburg,  7  S.  d&  R.  324. 

151.  Inquiry  as  to  the  residence  of  an  indorser 
is  not  necessary,  where  the  holder  has  reason  to 
believe  that  he  knows  his  place  .of  abode.  Bank 
of  UtUa  v.  PkUlifs,  3  Wend.  408. 

152.  Notice  or  non-payment,  to  an  indorser, 
sent  to  the  place  where  he  resided  at  the  time  of 
the  discount  of  the  note,  is  sufficient  to  charge 
him,  although  subsequently  he  has  changed 
his  abode  without  the  knowledge  of  the  o&er 
party,  ib. 

153.  Action  against  the  indorser  of  a  promis- 
sory note :  on  the  day  the  note  became  due,  it  was 
protested,  and  notice  of  its  non-payment  was  lefl 
at  the  boarding-house  of  Mrs.  H.,  where  the  de- 
fendant was  reported  to  reside.  At  the  time  of 
the  drawing  of  the  note,  and  for  some  time  afler- 
wards,  the  defendant  continued  to  reside  at  Mrs. 
H.'s;  but,  before  it  became  due,  he  went  to  New 
York,  without  the  knowledge  of  the  plaintiff, 
and  embarked  for  Europe.  The  notice  left  at 
Mrs.  H.'s  was,  under  the  circumstances,  held 
sufficient.    M  Murtrie  v.  Jones,  3  Wash.  206. 

154.  A  constructive  notice,  arising  from  the 
real  or  supposed  insolvency  of  the  maker  of  a 
note,  is  not  sufficient  to  charge  an  indorser.  Ed» 
wards  v.  Tkayer,  2  Bay,  217. 

155.  Notice  of  non-payment  is  not  necessary, 
where  an  order  is  drawn  on  a  person  not  in 
funds.    Prinlems  v.  Helfreid,  1  N.  d&  M.  187. 

156.  If  the  word  *'  days  "  be  inserted  in  a  plea 
of  notice,  in  Tennessee,  under  the  act  of  1601, 
c.  18,  by  a  security  in  a  note,  which  word  is 
omitted  in  the  written  notice  given  to  the  holder, 
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xequeiting  him  to  sue,  it  ii  not  &tal.    Wabmfard 
Y.  Hensleyy  Mart.  Sl  Terg.  275. 

157.  It  18  not  neoessarv,  in  a  plea  of  notice, 
under  this  act,  to  set  out  the  notice  in  Mac  verba : 
an  averment  that  notice  was  given,  and  that  the 
holder  did  not  sue,  is  sufficient.  t&. 

158.  Publication  in  the  newspaper  of  the  de- 
fence of  a  maker  or  indorser  to  a  promissory  note, 
afler  it  has  been  transferred,  will  not  affect  the 
holder  with  notice ;  and  the  holder  would  not  be 
thereby  bound  to  show  how  he  obtained  the  note. 
BdUhoovtr  V.  Blackgtoek,  3  Watu,  20. 

159.  Putting  a  letter  into  the  post-office  is  a 
fact,  from  which  a  jury  may  infer  that  the  per- 
iion  to  whom  it  was  addressed  had  notice  of  its 
contents.    Bank  v.  Har<,  3  Day,  491. 

See  Proxisso&t  Notxs. 


NUISANCE. 

I.   In  general. 

II.   Of  Ways  and  Wattr-counm. 
III.  Procwdinga  in  stveral  Stat$9. 

I.  In  genend, 

1.  In  case  of  a  public  nuisance,  one  sustaining 
particular  injury  may  have  his  action  for  damage. 
Stetson  V.  Faxon^  19  Pick.  147.  Bardsn  v.  Crock- 
er, 10  Pick.  388. 

2.  Every  person  who  suffers  actual  damage, 
whether  direct  or  consequential,  from  a  common 
nuisance,  may  maintain  an  action  for  his  own 
particular  injury.     LansUt^  v.  Smithy  4  Wend.  9. 

3.  Where  a  common  nuisance  is  a  particular 
injury  to  any  one,  he  may  have  an  action  on  it. 
Burrows  v.  Pixley,  1  Root,  362. 

4.  To  authorize  a  party  to  abate  a  private  nui- 
sance, it  must  be  one  that  injures  him  at  the  time 
it  is  abated  ;  and  <^  this  the  jury  are  to  judge. 
Gates  V.  Blancoe,  2  Dana,  158.  If,  in  abating 
the  nuisance,  the  party  does  unnecessary  injury, 
he  is  liable  to  an  action.  t&. 

5.  An  action  may  be  sustained  by  an  individ- 
ual for  a  public  nuisance,  where  he  has  sustained 
a  special  damage.  Harrison  v.  Slerett.  4  Har. 
db  M'Hen.  540. 

6.  It  is  for  the  jury  to  determine,  in  sach  case, 
whether  the  evidence  offered  is  sufficient  to  prove 
such  special  damage,  ib. 

7.  One  who  suffers  a  private  damage  from  a 
public  nuisance  has  his  action  on  the  case  there- 
for.   Abbott  V.  MiUs,  3  Verm.  529. 

8.  Public  nuisance  may  be  abated  by  the  mere 
act  of  individuals.  Wetmore  v.  Tracy,  14  Wend. 
250. 

9.  The  New  York  statute,  authorising  com- 
missioners of  highways  to  order  the  removal  of 
fences,  by  the  erection  of  which  highways  have 
been  encroached  upon,  does  not  take  away  the 
common  law  remedies.  Its  object  seems  to  have 
been  to  provide  a  remedy  in  doubtful  cases,  and 
such  remedy  is  merely  cumulative,  ib, 

10.  An  action  on  the  case  lies  for  a  nuisance 
affecting  the  health  of  the  plaintiff  and  his  fam- 
ily.    Story  V.  Hammond,  4  Ham.  376. 

11.  A  dwelling-house,  divided  into  small  apart- 
ments, and  thickly  inhabited,  is  a  nuisance  dur- 
ing the  cholera,  and  may  be  abated  by  individu- 
als residing  near,  Mmer  v.  Van  Rensselaer,  15 
Wend.  397. 

12.  A  du^  a  dltohi  conducting  water  from  his 
laud  to  a  pit  in  B's  brick  yard,  and,  the  water 
becoming  stagnant  and  oQensive,  the  board  of 


health -ordeved  B  to  fill  the  pit,  which  he  did  at  in* 
own  expense.  An  action  on  the  case  for  nuiaanc« 
lies  against  A.    Shate  v.  Cummiskey,  7  Pick.  76 

13.  It  is  no  justification,  in  an  indictment  fof 
a  nuisance  for  erecting  a  wharf  upon  the  pnblia 
property,  that  it  has  been  beneficial  to  the  public 
Respublica  v.  Caldwell,  1  Dall.  150. 

14.  A  license  from  the  town  is  no  justificatiouj 
in  an  action  for  a  private  nuisance.  Jfiekois  r 
Fixly,  1  Root,  129. 

15.  The  abatement  of  a  nuisance  by  the  plain- 
tiff does  not  preclude  him  from  recovering  dam- 
ages sustained  anterior  to  sach  abatement.  Glea^ 
son  V.  Gary,  4  Conn.  418. 

16.  It  is  no  objection  to  recovery  for  a  nui- 
sance, that  there  are  other  obstructions  of  the 
same  easement.    Rogers  v.  Stewart,  5  Verm.  215. 

17.  If  the  nuisance  amount  to  an  entire  ob- 
struction, plaintiff  is  entitled  to  entire  damages, 
notwithstanding  there  are  other  obstructions,  tb, 

18.  Recovery  and  collection  will  be  a  bar  to 
any  other  recovery  for  the  same  nuisance  daring 
the  same  period,  ih, 

19.  A  former  recovery  is  an  estoppel  agaiual 
a  second  recovery,  in  an  action  of  noisanee,  if 
pleaded,  and  found  to  be  concerning  the  same 
nuisance.  But  if  not  pleaded,  but  merely  given 
in  evidence,  the  jury  are  not  estopped.'  Jjomg  v. 
Long,  5  Watts,  102. 

20.  A  count,  for  the  continuance  of  a  nuisance, 
may  be  added  to  the  declaration,  after  the  testi- 
mony on  each  side  is  given.  Miller  v.  Frazier^  3 
Watts,  456. 

21.  An  action  on  the. case  lies  a^nst  •ne 
erecting  a  nuisance,  and  one  continumg  a  Boi- 
sance  erected  by  another.  Staple  v.  Sj^^ng^  14) 
Mass.  72.    Plumer  v.  Harper,  3  N.  Hamp.  88. 

22.  The  continuing  of  a  nuisance  is  good  oaiue 
of  action ;  so  that  a  purchaser  of  land  may  main- 
tain an  action  for  continuing  a  nuisance  erected 
before  his  purchase,  after  special  notice  to  re- 
move it.    Lo/tin  V.  JIfLeneore,  ]  Stew.  133. 

23.  Case  lies  against  all  jointly  who  are  con- 
cerned in  the  continuance  of  a  nuisance,  whether 
lessees,  sub-lessees,  or  assignees  of  lessor.  Rogers 
V.  Stewart,  5  Verm.  215. 

24.  An  action  on  the  case  for  nnisanoe  maj  be 
brought  by  the  successive  owners  and  occupants 
of  the  place  subject  to  the  nuisance.  Stt^U  r. 
Spring,  10  Mass.  72. 

25.  One  who  is  a^rwards  owner  of  land  on 
which  a  nuisance  exists  cannot  be  a  witnecs  foi 
the  former  owner,  in  a  suit  to  abate  such  nni- 
sance.    Miller  v.  Fraxier,  3  Watts,  456. 

26.  The  damage  occasioned  by  a  nuisance 
need  not  be  direct,  to  support  an  action.  Erect- 
ing a  dam,  in  a  navigable  stream,  that  obstructed 
plaintiff's  raft,  is  a  sufficient  damage.  Hughes  ▼. 
Heiser,  1  Binn.  463. 

27.  An  action  on  the  case  lies  for  damage  done 
to  land,  however  small,  caused  by  a  mill-dafn  ; 
and  such  action  may  be  brought  by  a  grantee  of 
the  land  within  20  years  after  the  erection  of  the 
dam,^  though  his  previous  grantors  and  grantees 
have  made  no  complaint,  or  some  of  them  n&aj 
have  considered  the  dam  a  benefit.  jSlexander  ▼. 
Kerr,  2  Rawle,  83. 

28.  Erecting  a  tannery  on  the  uppier  part  of  a 
stream,  corrupting  the  waters,  and  rendering 
them  injurious  to  Uiose  below,  is  actionable  ;  but 
an  uninieiTapted  use  of  the  stream  in  this  maB« 
ner  for  20  years  is  a  defence.  Howdl  v.  JTGsy, 
3  Rawle,  256. 

29.  Indictment  for  a  misdemeanor  lies  Ibr  se- 
cretly breaking  into  plaintiff's  dwelling-house, 
and  making  a  great  noise,  whereby  pUintilT  • 
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wile  nuieaTried,  &c.     CmnmanwetUtk  ▼.  Tmylor, 
§  Bhiii.  277. 

ao.  Statute  on82e,  c.  137,  §  €,  proTiding  that, 
where  the  plaintiff  preyaib  in  an  action  on  the 
case  for  nuisance,  the  court  maj,  on  motion  of 
the  plaintiff^  in  addition  to  the  common  execu- 
tion, issue  a  warrant  to  abate  the  nuisance, 
leaves  it  discretionary  with  the  court  to  frant  or 
refuse  such  motion.  Bemia  ir.  Clmrkj  11  Pick. 
452. 

31.  Hie  above  provision  is  remedial,  and  ma^ 
be  constitutionally  applied  to  a  nuisance  and  suit 
existing  before  the  passage  of  the  act.  ifr. 

32.  The  defendant  built  a  mill-dam,  which  was 
a  nuisance  to  the  plaintiff's  mill-dam,  erected 
about  the  same  time,  and  which  prevented  the 
plaintiff  from  building  a  mill.  Defendant  built 
a  manufactory  at  great  expense,  bu|  plaintiff's 
water  privilege  was  of  comparatively  litde  value. 
The  defendant,  before  suit,  mortgaged  his  estate, 
and  the  records  showed  no  notice  to  mortgagees 
to  defend  the  action  before  defendant's  dam  was 
adjudged  a  nuisance.  The  court  refused  to 
award  a  warrant  to  abate  the  nuisance,  ib. 

33.  The  city  government  of  Boston  have  the 
power,  and  are  bound,  so  far  as  they  can,  to 
abate  every  nuisance  dangerous  to  public  health. 
Baker  v.  Beaton^  12  Pick.  164. 

34.  Said  government  have  power  to  decide 
open  the  manner  of  doing  this,  and  their  decision 
b  final,  unless  they  -exceed  the  powen  given  by 

•their  charter,  ik. 

35.  It  is  no  nuisance,  in  North  Carolina,  to 
eurse  and  swear  so  loud  at  a  tavern  as  to  break 
up  a  singing-school  near  by.  State  v.  Baldwin^ 
I  Dev.  A  Bat.  195. 

96.  The  mere  keeping  of  a  lar^  quantity  of 
gunpowder  in  a  house  near  dwellmg-honses  and 
a  public  street  does  not  constitute  a  nuisance  ; 
but  keeping  it  negligently  and  improvidently 
does.     Peapia  v.  Smnda,  1  Johns.  78. 

37.  A  hoase  may  be  a  nuisance  from  being 
kept  in  a  negligent  and  filthy  state.  Where  this 
b  the  ground  of  a  prosecution,  it  must  be  laid 
in  the  indictment.  SUtU  v.  Fmraa^  4  M'Cknrd, 
472. 

3d.  An  indictment  for  a  nuisance  will  lie  if, 
from  the  nature  of  the  establishment,  a  house 
may  be  an  annoyance,  and,  from  its  situation,  it 
tias  become  so.  These  two  things  must  be  set 
out  in  the  indictment,  t^. 


n.    Of  Ways  and  Watereaursts. 

39.  In  general,  the  Temedy  for  a  nuisance  on 
a  highway  is  by  indictment ;  but  if  a  paKy  suf- 
fer a  particular  direct  damage,  an  action  lies. 
Carey  ▼.  Breoke,  1  HiU,  S.  C.  365. 

40.  A  person  injured  by  an  nnlawfiil  obstruc- 
tion ia  a  highway  cannot  maintain  an  action  on 
the  case  for  damages,  if  he  did  not  use  ordinary 
care,  by  which  the  obstruction  might  have  been 
avoided.    ^mseA  v.  Asia,  2  Pick.  521. 

41.  An  indictment  lies  for  a  nuisanoe  on  a 
town  way.  Commanwealtk  v.  Gowoi,  7  llass. 
378. 

42.  It  is  a  nuisance  to  obstruct  a  highway, 
though  laid  out  and  established  by  an  erroneous 
judgment  of  the  county  court.  StaU  v.  Spain" 
kcur,  2  Dev.  db  Bat.  547. 

43.  A  gate  erected  upon  an  existing  highway, 
by  a  turnpike  corporation,  is  a  nuisance,  unless 
specially  authorized  by  the  legislature  ;  and  any 
individual  may  abate  it.  JraUs  v.  Stetson^  2 
Mass.  143. 

44.  It  b  a  nuisaui^  to  shut  up  an  old  highway, 


and  the  peraon  prejudtoed  by  it  hai  an  action. 
jiUen  V.  Lyotij  2  Root,  213. 

45.  A  way  leading  from  one  highway  to  anoth- 
er is  a  highway,  the  stopping  of  which  is  a 
nuisance,  for  which  an  indictment  will  lie.  State 
V.  Dtmean^  1  M'Cord,  404. 

46.  In  an  indictment  for  running  a  fence  across 
a  highway,  notice  to  remove  it,  and  repair  tiie 
damage,  need  not  be  proved.  KeUji  v.  Commom' 
weallA,  11  S.  &  R.  345. 

47.  A  partbl  obstruction  of  a  public  highway 
is  an  abateable  nuisance.  Dimmett  v.  Eehridge^ 
6  Munf.  308. 

48.  Constables  obstructing  the  street  by  their 
sales  are  indictable  for  a  nuisance.  Common^ 
weaith  V.  MOlimam,  13  S.  dt  R.  403. 

49.  Any  individual  may  remove  an  unlawful 
obstruction  from  a  public  way,  when  he  has  oc- 
casion to  use  it  in  a  lawfnl  taanner,  and  may 
enter  upon  the  land  of  the  party  erecting  or  con> 
tinning  the  nuisance,  for  the  purpose  of  removing 
it,  doing  as  little  damage  as  possible  to  soil  or 
buildings.    Jinmdel  v.  JTCaUocA,  10  Mass.  70. 

50.  Driving  a  carriage,  through  the  streets  of 
a  populous  city,  in  suen  a  manner  as  to  endan. 
ger  the  safety  of  the  inhabitants,  is  an  indictable 
offence  at  common  law,  and  amounts  is  a  breach 
of  the  peace.     U.  States  v.  HaH,  Pet  C  C.  390. 

51.  A  town  may  acquire  a  ri^t  of  way  by 
grant ;  but  such  wav  will  be  a  private  way,  and 
a  nuisance  on  it  will  not  be  indictable.  Gs»- 
monweatk  v.  Lois,  3  Pick.  408. 

52.  A  building  erected  within  the  limits  of  a 
highway  cannot  be  abated  by  individuals,  as  a 
nuisance,  unless  it  actually  Mstruct  the  passage. 
Hopiane  v.  CrombUf  4  N.  Uamp.  520. 

53.  A  grant  will  not  be  presumed  of  a  part  of 
a  public  square  -or  street  from  lapse  of  time,  so  as 
to  bar  an  indictment  for  a  nuisance.  Cammom» 
toealth  V.  EUmrgery  1  Whart.  469. 

54.  Erecting  a  building  on  a  pubJie  square  m 
a  public  nuisanoe,  aad  may  be  abated  by  any 
one  aggrieved  thereby.  Rang  v.  Skoneferger^ 
2  Watta,  23. 

55.  Land  in  the  town  of  A  was  laid  out  by  said 
town  as  a  landing-place,  and  not  designated  to  be 
for  the  particular  use  of  said  town*  A  part  of 
A,  including  the  landing-place,  was  afterwards 
set  off  as  a  new  town,  afler  which  said  town 
held  exclusive  possession  of  pari  of  the  landing- 
place  lon^  enough  to  acquire  a  title.  The  other 
part,  having  been  used  by  all  who  chose,  as  long 

held 


a  time  as  any  witness  could  remomber,  was 
a  public  landing>place,  and  a  fence  erected  by 
the  new  town  upon  it  was  a  noisaaoe.  Cemmam' 
wealth  V.  Tueker,  2  Pick.  44. 

56.  A  road  which  has  not  been  used  as  a  pub- 
lic highway,  in  New  York,  for  20  yean  next  pre- 
ceding the  21st  of  March,  1797,  must  be  recorded 
as  such,  in  order  to  make  it  a  highway,  within 
the  meaning  of  the  act  relative  to  highways, 
the  obstruction  of  which  shall  be  a  nuisance. 
People  V.  LatMim,  17  Johns.  277. 

57.  A,  the  owner  of  a  tract  of  land  in  the 
city  of  New  York,  surveyed  and  laid  it  out  into 
streets  and  lots,  and  leased  one  of  the  lots,  ac- 
cording to  his  plan  of  survey,  which  was  bounded 
on  one  side,  as  described  by  the  plan,  on  a  street 
not  actually  opened.  The  plan  was  not  accepted 
by  the  corporation,  but  the  commissioners  ap- 
pointed by  the  act  of  April  3,  1807,'  laid  out 
said  tract  in  a  different  manner,  crossing  A's 
streets  in  different  directions,  without  regard 
to  hb  plan,  which  actjs  of  the  commissionera 
were  rendered  conclusive  by  said  statute.  A 
had  partially  opened  the  street  described  ii|  ^9 
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lease,  but,  after  the  report  of  the  commiuionert, 
shut  it  up  bj  a  fence.  Held,  that  the  lessee  had 
no  right  of  action  against  him  for  such  obstruc- 
tion, tbere  being  another  conyenient  way  left 
open  for  him  to  an  old  established  street,  espe- 
cially as,  by  an  act  of  the  legislature,  no  streets 
in  the  city  laid  out  by  indiyiduals  could  be 
established  as  public  streets  until  they  were  ap 
proved  and  accepted  by  the  corporation.  C/iuisr- 
toood  ▼.  Stuyvesant^  19  ib.  181. 

58.  The  equity  side  of  the  United  States  court 
have  jurisdiction  in  a  case  of  nuisance  obstruct- 
ing a  navigable  river.  Gtorgetown  v.  Alexandria 
Ca»iaZ,  12Pet.  91. 

59.  An  indictment  at  common  law  does  not  lie 
for  obstructing  the  passage  of  fish  by  a  dam 
across  an  unnavigable  river.  CammonweaUh  v. 
Chamn,  5  Pick.  199. 

60.  The  provincial  statute  of  8  Anne,  c.  3,  for 
preventing  obstructions  to  fish  in  rivers,  is  still  in 
force  in  Massachusetts;  and,  as  it  declares  all 
obstructions  therein  mentioned  common  nui- 
sances, an  indictment  will  lie,  the  special  remedy 
provided  by  said  statute  being  merely  cumula- 
tive.    Commonwealth  v.  Ruggles^  10  Mass.  391. 

61.  A  seine  or  net  not  placed  permanently  is 
not  within  the  said  act.  ib. 

62.  A  nuisance  created  by  a  mill-dam  may  be 
abated,  though  the  owner,  by  S20  years'  possession, 
has  obtained  a  prescriptive  title  to  the  use  of  the 
land  overflowed.     MilU  v.  Holly  9  Wend.  315. 

63.  An  action  also  lies  against  such  owner  for 
special  damages  caused  by  the  nuisance.  t6. 

64.  A  dam  erected  across  a  navigable  stream, 
under  an  act  of  the  legislature,  if  not  kept  in 
repair  as  required  by  that  act,  may  be  regarded 
as  a  nuisance,  and  the  owners  proceeded  against 
as  in  other  cases  of  nuisance.  Hogg  v.  Zones- 
ville  Canal  Man.  Co.  5  Ham.  410. 

65.  In  an  action  for  continuing  a  dam  as  a 
nuisance,  a  previous  judgment  on  uie  same  point, 
between  the  same  parties,  is  conclusive.  Kil- 
heffer  v.  Herr,  17  8.  dt  R.  319. 

66.  In  an  action  for  a  nuisance  in  erecting  a 
mill  and  a  dam,  the  defendant  may  give  in  evi- 
dence a  license  from  the  plaintiff.  Dorranee  v. 
Simons,  2  Root,  206. 

67.  A  dam  in  one  county,  injuring  land  in 
another,  may  be  sued  in  the  county  where  the 
injured  land  lies,  under  the  act  of  rennsylvania 
of  the  90th  March,  1806.  Oliphant  v.  Smithy  3 
Pennsyl.  180. 

68.  To  maintain  a  public  prosecution  for  a 
nuisance,  in  Virginia,  for  damming  up  and  stag- 
nating the  waters  of  a  creek,  it  is  necessary  to 
allege  and  prove  that  the  obstructions  placed  in 
the  creek  produced  the  nuisance  '*in  or  near  a 
public  highway,"  or  in  some  other  place,  in 
which  "  the  public "  have  a  special  interest. 
Commonwealth  v.  Webby  6  Rand.  726. 

69.  By  the  charter  of  the  "  Penobscot  Mill- 
dam  Company,*'  they  were  authorized  to  erect 
a  dam  "  between  the  foot  of  Rose's  or  Treat's 
Falls  in  Bangor,  and  M'Mahon's  Falls  in  Edding- 
ton,"  on  the  Penobscot  River.    Held,  that  M'Ma- 


hon's Falls  were  excluded,  and  that  an  erection 
above  the  foot  of  these  falls,  which  obstructed  the 
public  navigation  and  use  of  the  river,  was  • 
nuisance.     State  v.  Godfreyy  3  Fairf.  361. 

III.    Proceedings  in  several  States. 

70.  In  Virginia,  an  indictment  for  a  nuisance, 
which  concludes,  **  to  the  common  nuisance  of 
divers  of  the  commonwealth's  citizens,"  is  insu^ 
ficient.  It  should  be  laid,  to  the  common  nui* 
sance  **  of  all  citizens  of  the  commonwealth  re- 
siding in  the  neighborhood,"  or,  "  of  all  citizens, 
&c.,  residing,  d^.,  and  passing  thereby."  Com- 
monwealth V.  Farisy  5  Rand.  691. 

71.  In  an  action  of  trespass  against  the  cor- 
poration of  Albany,  for  removing  what  had  been 
adjudged  a  nuisance  by  the  board  of  health,  it 
is  not  competent  for  the  plaintiff  to  show  that  at 
the  time  of  the  adjudication  no  nuisance  existed. 
Van  Warmer  v.  Mayor  of  Mbanvy  15  Wend.  262. 
Nor  that  the  board  of  health  did  not  proceed  ac- 
cording to  statute,  ib. 

72.  Nuisance  to  real  estate,  where  the  damage 
is  less  than  $100,  is  within  the  jurisdiction  of  a 
justice  of  the  peace,  in  Ohio.  MadUr  v.  FUno' 
ersy  7  Ham.  (Part  2d,)  230. 

73.  Assize  of  nuisance  is  not  abolished  in 
Pennsylvania,  but  adapted  to  modem  usage,  and 
exceptions  purely  technical  are  not  regarded. 
Bamet  v.  Ihriey  17  S.  Sl  R.  174. 

74.  A  writ  of  habere  facias  seizinam  is  not  the 
proper  form  of  execution  in  an  assize  of  nuisance. 
ib.  1  Rawle,  44. 

75.  An  assize  of  nuisance  cannot  be  removed, 
from  the  common  pleas  to  the  supreme  court  of 
Pennsylvania,  by  habeas  corpus.  Ldvezey  v.  Gor^ 
gesy  1  Binn.  251. 

76.  The  supreme  court  may  remove  an  assize 
of  nuisance  from  the  common  pleas,  and  sum- 
mon the  same  jury  that  viewed  the  nuisance  in  the 
common  pleas,  tb.  2  Binn.  192. 

77.  If  the  recognitors  who  are  sworn  on  an 
assize  of  nuisance  cannot  agree,  and  are  dis- 
charged, the  panel  cannot  be  afterwards  re-sum- 
moned, and  the  whole  of  them  sworn  to  afforco 
the  assize.    Maris  v.  Parryy  3  Rawle,  413. 

78.  The  declaration,  in  an  action  for  a  nui- 
sance, alleged  that  the  defendant  put  a  large 
quantity  of  stones  and  earth  in  a  navigable  river 
contiguous  to  the  plaintiff's  land,  so  that  a  great 
part  of  the  navigable  river  contiguous  to  said 
land  (stating  the  length  and  breadth)  was  be- 
come dry  land.  The  evidence  was,  that  the 
defendant  put  the  quantity  of  stones  mentioned 
in  the  declaration,  and  of  the  length  and  breadth 
described  in  the  declaration,  into  the  river, 
whereby  that  space,  which  always  overflowed  at 
common  low  tide,  was  made  dry  land.  Held, 
that  the  evidence  was  good  and  sufficient,  and 
was  not  materially  variant  from  the  declaration. 
Harrison  v.  Steretty  4  Har.  &  M'Hen.  540. 

79.  Damages  in  nuisance  should  be  such  as  to 
lead  to  the  abatement  of  the  nuisance.  Bradley 
y.  Jhnisy  2  Hay  w.  399. 
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OATH. 

1.  Oaths  are  to  be  administered  to  all  persons 
according  to  their  opinions,  and  as  it  most  affects 
.their  consciences.    GiU  ▼.  Caldwell^  Breese,  28. 

2.  Under  an  agreement  of  the  solicitor,  that  an 
answer,  to  be  given  in  France,  may  be  taken  and 
sworn  to  before  any  person  aathorized  to  admin- 
ister oaths  by  the  laws  of  France,  the  agreement 
is  not  complied  with  if  the  answer  be  sworn  to 
before  the  American  consol.  Herman  v.  Her- 
wait,  4  Wash.  C.  C.  555. 

3.  Where  the  oath  was  administered  by  a  dep- 
uty clerk  of  the  circuit  court,  held,  that  the 
oath  was  as  obligatory  as  if  it  had  been  adminis- 
tered by  one  or  the  judges.  Sewer  y.  SttUe^  2 
Blackf.  35. 

4.  A  person  haying  a  general  authority,  with- 
out a  dedimus potestatem^  to  administer  oaths  of 
office  under  the  act,  (session  36,  c.  13, 1  N.  R.  L. 
365,)  is  not  liable  to  the  penalty  giyen  by  the 
act  of  2d  of  April,  1801,  for  not  fifing  the  oath 
within  six  months.    Bdl  y.  Dole^  11  Johns.  173. 

5.  The  words  ^  and  swear,"  in  an  affirmation, 
may  be  rejected  as  surplusage,  where  the  rest  is 
correct.     State  y.  Shreve,  1  South.  297. 

6.  Where,  in  acts  subsequent  to  that  of 
March  3,  1817,  the  collector  of  the  customs 
may  administer  an  oath,  or  perform  any  other 
act,  it  was  unnecessary  to  authorize  the  deputy- 
collector,  for  that  follows  of  course.  U.  States  v. 
Barton,  Gilpin,  439. 

7.  Upon  trial  at  the  supreme  court  of  Vermont, 
on  appeal  from  a  freehold  court,  **  the  petit  ju- 
rors* oath  in  ciyil  causes,"  described  by  the  **  act 
establishing  the  forms  of  oaths,"  must  be  admin- 
istered.   Allen  y.  Omuby,  1  Tyler,  347. 


OFFICE  AND  OFFICER. 

1.  An  office,  when  once  filled,  cannot  be  con- 
sidered yacant  till  the  term  of  seryice  expire,  or 
till  the  death,  remoyal,  or  resiniation,  of  the  per- 
son appointed.  Johnston  y.  Wilson^  2  N.  Hamp. 
202. 

2.  Between  third  persons,  the  presumption  is, 
that  public  officers  haye  done  their  duty.  Bran" 
don  y.  Snows^  2  Stew.  255.  Adams  y.  Jackson^ 
2  Aik.  145. 

3.  Where  officers  of  justice  stand  justified  in 
law  for  their  acts,  it  is  incompetent  to  inquire 
into  the  motiye  which  induced  them  to  act.  Tay- 
lor  y.  Alexander,  6  Ham.  144. 

4.  The  conmiission  is  not  an  officer's  appoint- 
ment, but  only  eyidence  of  it.  Jeter  y.  State,  1 
M'Cord,  233.    State  y.  Lyles,  ib.  238. 

5.  It  is  malfeasance  if  an  officer,  under  color 
of  his  office,  does  what  the  law  prohibits.  Har" 
ris  y.  Hanson,  2  Fairf.  241. 

6.  A  ministerial  officer  can  do  only  such  acts 
as  he  is  expressly,  or  by  neoessar^  implication, 
Mtiiorized  to  do.     Vose  y.  Deane,  7  Mass.  280. 

Y.  A  ministerial  officer  is  protected  in  the  exe- 
cution of  process,  whereyer  there  is  jurisdiction 
of  the  subject-matter,  if  the  process  is  regular  on 
its  face,  and  does  not  disclose  the  want  of  juris- 
diction Saraeool  y.  Boughton,  5  Wend.  170. 
Patrker  y.  Watrod^  16  Wend.  514.    Earl  y.  Camp^ 


16  Wend.  562.  Pierson  y.  Oale,  8  Verm.  512. 
Beaeh  y.  Furman,  9  Johns.  229.  Lattin  v.  Smith, 
Breese,  284.  Jfichols  y.  Thomas,  4  Mass.  232. 
Portland  Bank  y.  Stubbs,  6  Mass.  422. 

8.  It  seems  that  he  may  stop  in  the  execution 
of  such  process,  wheneyer  he  becomes  satisfied 
that  there  is  a  want  of  jurisdiction  ;  and,  in  a  suit 
for  neglect  of  duty,  may  show  such  want  of 
jurisdiction  in  derence.  ib.  This  rule  of  law 
is  personal,  howeyer,  and  one  of  protection 
merely,  ib. 

9.  If  a  magistrate  proceed  unlawfully  in  issu- 
ing process,  he,  and  not  the  executiye  officer,  is 
liable.  But  the  law  does  not  inyoke  the  aid  of 
courts  to  punish  the  officers  of  justice  for  trifling 
errors  in  drawing  up  legal  process.  Taylor  y. 
Alexander,  6  Ham.  144. 

10.  A  judicial  officer,  acting  honestly,  is  not 
liable  for  a  mistake  of  the  law,  proyided  he  has 
jurisdiction.  Briggs  y.  Wardwdl,  10  Mass.  356. 
Lincoln  y.  Hapgood,  11  Mass.  350.  Dillingham 
y.  Snow,  5  Mass.  547.  Colman  y.  Anderson,  10 
Mass.  105. 

11.  So  far  as  respects  the  debtor,  an  officer  is 
justified  by  the  process  itself  in  taking  goods  on 
execution  ;  and,  in  a  suit  by  the  debtor  against 
the  officer  for  the  goods  taken,  the  debtor  need 
only  proye  the  process,  without  showing  the 
judgment  on  which  it  was  founded.  Damon  y 
Bryant,  2  Pick.  411. 

12.  Where  the  officer's  process  is  yoidable  for 
irregularity  or  mistake,  the  officer  is  justified ; 
otherwise,  where  it  ^s  yoid.  Jfichols  y.  Thomas^ 
4  Mass.  232.  Pearce  r.Atwood,  13  Mass.  324. 
Sanford  y.  Mchols,  13  Mass.  286.  Hoit  y.  Hook^ 
14  Mass.  210. 

13.  A  ministerial  officer,  acting  in  good  fiiith, 
is  not  liable  for  exemplary  damages  for  an  injury 
done.    Alitor,  if  his  acts  are  clearly  against  Jbiw 
Tracy  y.  Swartwout,  10  Pet.  80. 

14.  A  collector  refusing  to  deliyer  goods,  after 
the  duties  are  paid,  or  secured  to  be  paid,  is  lia- 
ble to  damages,  ib. 

15.  If  a  judicial  officer,  whether  possessed  of 
a  general  or  special  jurisdiction,  act  erroneously, 
or  eyen  oppressiyely,  in  the  exercise  of  his  au- 
thority,  the  indiyidual  at  whose  suit  he  acts  is 
not  answerable  as  a  trespasser  for  the  error  or 
misconduct  of  the  officer.  Ta^w  y.  Moffatt,  2 
Blackf.  305. 

16.  An  officer,  sworn  to  act  faithfully,  accord- 
ing to  the  best  of  his  ability,  and  accord injg  as 
things  shall  appear  to  him,  is  a  judicial  officer 
not  liable  to  an  action  for  a  mistake  in  judgment. 
Seaman  y.  Patten,  2  Caines,  312. 

17.  An  officer  is  bound  to  obey  the  mandate 
of  the  writ,  and,  if  he  proceeds  to  execute  it,  he 
is  bound  to  complete  the  execution.  Lattin  y. 
Smith,  Breese,  284. 

18.  A  judge,  in  allowing  a  habeas  corpus  in 
yacation,  acts  ministerially,  and,  if  he  rerase,  is 
liable  to  the  penalty  of  the  act ;  but  his  proceed- 
ings, after  the  prisoner  has  been  brought  before 
him,  are  judicial,  and  he  will  not  be  liable  to 
prosecution  for  what  he  may  do  or  refuse  to  do. 
Per  Kent,  C.  J.,  in  Yates  y.  Lansing,  5  Johns.  282. 

19.  Where  courts  of  special  and  limited  juris- 
diction exceed  their  powers,  the  whole  proceed- 
ing  is  coram  non  judiee,  and  all  concerned  in 
such  yoid  proceedings  are  liable  in  trespass   t6. 
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20.  To  constitate  an  officer  ds  faetOj  a  mere 
claim  to  be  a  public  officer,  and  exercising  the 
duties  of  the  office,  are  not  sufficient ;  there  must 
be  some  color  of  right  to  the  office,  or  such  ae- 
quiescence  of  the  public  as  will  authorize  the 
presumption  of  at  least  a  colorable  appointment 
or  election.     WUeox  t.  Smith,  5  Wend.  231. 

21.  The  acts  of  an  officer  de  faetOy  who  oomes 
into  office  by  color  of  title,  are  valid  as  it  con- 
cerns the  public,  or  third  persons,  who  hare  an 
interest  in  his  acts.  Jflnstry  y.  Tamur.  9  Johns. 
135.  * 

22.  Evidence  th^t  certain  indiTi'doals  an  gen- 
erally  reputed  to  be,  and  have  acted  as,  trustees 
and  collectors  of  a  common-school  district,  is 
jnrimafade  sufficient  to  establish  their  official 
character.    M*Coy  t.  Curtice,  9  Wend.  17. 

23.  Ill  the  case  of  a  public  officer,  as  a  sheriff, 
justice  of  the  peace,  constable,  dtc.,  it  is  sufficient 
to  prove,  by  reputation,  thai  he  acts  as  a  public 
sfficer,  without  producing'  his  appointment.  Pot' 
ter  V.  laUhmr,  3  Johns.  431. 

24.  A  regular  officer  is  not  bound  to  exhibit 
his  authority  or  process,  when  he  arrests.  Miter, 
of  a  special  deputy.  Anudd  v.  Steenes,  10  Wend. 
514. 

25.  In  justifying  an  entry,  under  legal  process, 
it  is  not  necessary  to  prove  that  the  officer  was 
one  da  jure  as  well  ss  de  faUo,  Doty  v.  Gorhmiu 
5  Pick.  487. 

526.  Where  a  public  officer  is  sued  for  neglect, 
his  acts  may  be  given  as  evidence  of  his  holding 
the  office,  though  there  be  record  evidence  St 
his  appointment.  Dean  v.  GrtdUy,  10  Wend. 
254. 

27.  On  a  return  of  a  certiorari  to  a  lustice  of 
the  peace,  it  seems  that  the  court  will  presume 
that  the  justice  acted  under  a  regular  commis* 
sion,  and  will  not  take  notice  of  the  objecticm 
that  he  was  a  priest  or  minister.  Jflnttry  v. 
Tanner,  9  Johns.  135. 

28.  The  rule,  tliat  officers  will  be  presumed 
to  have  acted  correctiy  until  liie  contrary  is 
proved,  does  not  extend  to  agents  appointed  by 
the  legislature,  pro  hoc  vice,  to  sell  lands  for  pay- 
ment of  the  owner*8  debts ;  the  ooneotness  of 
their  proceeding  must  be  shown.  Pitman  v. 
Broumlee,  2  A.  K.  Marsh.  210. 

29.  A  party  relying  upon  the  record  of  a  deed 
need  not  show  that  he  who  recorded  it  was 
recording  officer  dejure;  it  is  enough  that  he 
was  so  do  facto.    Brush  v.  Cook,  Bray t.  89. 

30.  In  an  action  against  a  field-driver,  defactOf 
defendant  need  not  produce  evidence  that  he  was 
lawfully  chosen,  unless  it  is  shown  that  Uie  time 
or  manner  of  choosing  was  illegal,  or  so  unrea- 
sonable as  to  raise  a  presumption  of  fraud.  Oil- 
more  v.  HoU,  4  Pick.  257. 

31.  The  official  acts  of  an  officer  regularly  ap* 
pointed,  though  not  regularly  qualified;  ar«  valid: 
m  respect  to  thiisd  parmns.  Bmeinutm  v.  Mug* 
gleoy  1&  Mass.  180.     JAmm  t.  Ditiif^hma,  ib. 

32.  W'hers'OBa'aots  xutAeap  m  colonEble  title  to 
an  office,  his  title  can  only  be  examined  before 
the  supreme  court,  and  that  directly.  Where  he 
acts  without  color,  his  acts  are  void.  M'Kim  v. 
Somors,  1  Pennayl.  297. 

33.  Where  an  officer  attempts  to  enfi>roe  a  legal 
right  by  action,  he  must  show  himself  properly 
qualified.  But  where  the  action  is  against  the 
officer,  it  is  sufficient  if  he  is  shown  to  be  an  offi- 
cer de  facto.  Fetterman  v.  Hopkino,  5  Watts, 
539. 

34.  A  mere  ministerial  officer  has  no  right  to 
decide  on  the  acts  of  an  officer  defkUo^who  oomos 


into  office  by  color  of  title,  or  adjudge  them  to  be 
null.     People  v.  Collins,  7  Johns.  549. 

35.  The  acts  of  an  officer  de  facto,  who  comes 
into  office  by  color  of  title,  are  valid,  as  it  con 
cems  the  public  and  third  persons,  who  have  an 
interest  in  his  aete.  ib. 

36.  The  return  of  tlie  marshal,  to  the  writ,  can- 
not be  traversed  in  an  action  between  the  parties 
to  the  suit  in  which  the  writ  issued.  Wuson  v. 
Bunty  Pet.  C.  C.  441. 

37.  Where  aa  action  is  brought,  fiir  the  benefit 
of  another,  in  the  name  of  a  public  officer,  who 
resigns  pending  the  action,  and  a  successor  is 
appointed,  no  notice  need  be  taken  of  the  r^igna- 
tion ;  the  suit  is  prosecuted  in  the  name  of  the 
incumbent  at  the  time  the  action  is  brought. 
CUmmy  y.  Fooie,  1  HiU,  S.  C.  421. 

38.  The  offices  of  circuit  attorneys,  under  the 
territory  of  Misseori,  were  abolished  on- the  28th 
November,  1880,  by  the  operation  of  the  stete 
constitutien,  and  the  laws  enacted  in  pursuance 
thereof;  and  the  fees  of  circuit  attMneys  were 
thenceforth  governed  by  the  stete  laws.  Damm 
V.  Justices,  1  Mia.  151. 

39.  The  governor  cannot  make  an  appointment 
in  the  xecess  of  the  general  assembly,  unless  the 
vacancy  occurred  since  the  adjoninment  of  that 
body.    People  v.  Forpur,  Breese,  68. 

40.  The  secretary  of  state  is  not  obliged  te 
'  countersigrn  and  seal  a  commission  which  the 

governor  has  no  power  by  law  to  issue,  and  he 
may  rightfully  Defuse  to  do  it.  ifr. 

41.  A  representaitive  in  the  state  legislature  is 
a  public  officer,  and  he  is  required  to  be  chosen 
by  a  check  list,  under  the  New  Hampshire  stat- 
ute of  June  23,  1813.  MorriU  v.  Huynes,  2  N. 
Hamp.  246. 

42.  Selectmen,  who  appoint  an  overseer  over  a 
man  in  an  illegid  and  oppressive  manner,  are 
liable  in  damages  to  the  party  injured.  Johnson 
V.  StanUv,  1  BiMt,  245. 

43.  Where  a  tax-collector  justifies  his  acte,  as 
such  collector,  proof  of  his  acting  in  that  capacity, 
and  general  reputation,  is  prima  fade  evidence 
of  his  authority,  and|  unless  rebutted,  is  conclu- 
sive.    Eldred  v.  Sexton,  5  Mam.  215. 

44.  Laws,  permitting  the  eouits  to  redress,  in  a 
summary  way,  without  the  intervention  of  a  jury, 
injuries  resulting  firom  the  negligence,  misfea^ 
sance,  or  malfem.nce  of  their  officers,  are  not 
uiieonstitutionaL   Harrison  v.  CkUes,  3  Litt.  194. 

45.  Where  a  stetute,  creating  an  office,  was 
limited  to  two  years,  and  such  officer,  according 
to  the  stete  constitution,  was  to  hold  his  office 
during  good  behavior,  and  the  stetute  was  after- 
wards continued  in  force  by  a  repeal  of  the  lim- 
iting clause,  it  was  held,  that  the  officer  held 
office  BO  long  as  the  stetute  continued  in  force. 
Brueo  v.  Fox,  1  Dana,  447. 

4ft  Ai  commissioner  of  deeds,  in  New  York, 
appointed  under  the  act  of  1823,  was  entitled  to 
hold  his  office  for  four  years,  andl,  until  the  expi- 
ration of  that  period,  another  could  not  be  ap- 
pointed in  his  place.  People  v.  Waite,  9  Wend.  58. 

47.  If  there  be  a  general  law  fixing  the  amount 
of  the  salary  attached  to  an  office,  and  preserib- 
ing  the  time  or  times  for  ito  payment,  an  annual 
appropriaiion  for  thatt  spHuiflo  purpose  need  not 
be  made  by  the  legislature ;  and  if  the  comptrol- 
ler of  acoounte  rerase  to  issue  his  warrant  on  tl(p 
treasury  for  the  amount,  a  mandamus  will  lie  to 
compel  him  so  to  do.  Kiehsls  v.  Comptroller,  4 
Stew,  db  Port.  154. 

48-.  Where,  in  trespass,  the  defondant  justified 
as  a  town  officer,  and  the  record  of  the  proceed- 
ings of  the  meeting  at  which  he  wM  chosea  riieiM 


OPPICE  AND  OFFICER. 


78 


that  the  constable,  in  hia  return  of  the  warrant 
for  calling  the  meeting,  stated  that,  pursuant  to 
the  warrant,  he  had  notified  the  inhabitants,  d&c., 
without  stating  how,  the  defect  was  held  to  be 
insufficient  to  deprive  the  defendant  of  the  pro- 
tection under  which  he  justified.  CoUrill  v. 
Mynek,  3  Fairf.  222. 

49.  Where  the  legislature  of  Alabama  repealed 
a  statute,  authorizing  the  judge  of  the  county 
court  and  commissioners  of  roads  and  revenue  to 
establish  a  poor-house,  and  required  them  to 
make  sale  of  property  purchased  for  that  purpose, 
it  was  held,  that  the  judge  and  commissioners 
alone  could  maintain  an  action  for  the  purchase 
money,  and  that  the  county  treasurer  could  not, 
although  authorized  to  collect  such  money,  ilisr- 
inn  T.  Steioart^  4  Port  370. 

50.  Where  commissioners  were  appointed  to 
cause  a  work  to  be  completed  within  a  certain 
time,  with  authority  to  appoint  a  superintendent, 
to  be  allowed  a  fixed  salary,  it  was  held,  that  the 
power  of  the  commissioners,  and  the  office  and 
salary  of  the  superintendent,  ceased  with  the  ex- 

£iration  of  the  three  years.    J{ichoU  r.  Comptrol' 
T,  4  Stew.  Sl  Port.  154. 

51.  No  agreement,  made  by  the  head  of  a  de> 
partment  with  an  agent  appointed  under  the  act 
of  3d  March,  1809,  will  entitle  him  to  more  than 
the  compensation  allowed  thereby.  U.  Statu  ▼. 
.tf^Os/Z,  Gilpin,  563. 

52.  Where  a  public  officer,  not  appointed  or 
prohibited  by  law,  is  employed  by  the  head  of  a 
department,  his  duties  and  compensation  are  to  be 
regulated  by  the  agreement  made  in  the  case.  ib. 

53.  Where  -the  accounts  of  a  public  officer, 
employed  by  the  head  of  a  department,  under  a 
special  contract,  are  settled,  and  a  certain  rate  of 
compensation  allowed,  he  continues  to  be  enti- 
tled to  the  same  rate  of  compensation  for  similar 
services,  until  a  new  agreement,  or  notice  of 
change,  ib, 

54.  A  discretion  is  vested  in  the  head  of  a  de- 
partment, to  allow  a  special  officer,  employed 
under  it,  compensation  for  his  services,  even  be- 

Jond  the  amount  agreed  upon,  should  he  consider 
im  equitably  entiUed  to  it.  ib, 

55.  Where  a  public  officer,  at  the  request  of 
the  head  of  a  department,  performs  other  public 
duties  than  those  properly  belonging  to  his  office, 
he  is  entitled  to  extra  compensation.  U,  States  v. 
DuwU^  ib.  356. 

56.  Under  the  provisions  of  the  act  of  3d  March, 
1797,  no  claim  of  a  public  officer  for  a  credit  can 
be  admitted  on  a  trial,  unless  it  has  been  present- 
ed  to,  and  disallowed  by,  the  accounting  officers 
of  the  treasury,  ib. 

57.  Where  a  charge,  not  prohibited  by  law,  is 
supported  by  a  clear  equity,  arising  from  a  bonm 
fide  performance  of  service  by  a  public  officer,  or 
a  bona  fide  expenditure  of  money  for  the  public 
service,  a  disoreticm  is  properiy  vested  in  the 
bead  of  a  department  of  government  to  allow  it, 
although  there  is  no  express  authority  for  it,  and 
it  is  not  a  subject  of  strict  legal  right,  ib. 

58.  Under  the  United  States  act  of  1794,  (2 
Laws  of  U.  States,  594,)  a  military  officer  is  al- 
lowed extra  pay  for  services  out  of  the  line  of 
his  duty  ;  s.  ^.,  disbursing  moneys  and  drawing 
plans  for  fortifications.  U.  States  v.  RipUf^  7  Pet. 
18.     U.  States  v.  FiUebr^um,  ib.  28. 

59.  The  state  legislature  cannot  establish  arbi- 
trary exclusions  from  office,  or  any  general  reg- 
ulations requiring  qualifications  which  the  con- 
stitution has  not  required ;  but  it  can  inflict 
disqualification  to  hold  office,  as  a  punishment 
ibr  crime.    BarksrT.P§0pU^^Qow.€S6, 
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60.  Where  a  public  officer,  whose  duty  is  to 
receive  money,  takes  bonds  in  lieu  of  cash,  he  is 
answerable  as  for  bo  much  cash.  Board  of  Jus* 
tices  V.  Fennimore,  Coxe,  242. 

61.  An  officer  cannot  apply  money,  received  by 
him  in  his  official  capacity,  to  satisfy  a  debt  doe 
to  him  in  his  private  capacity.  PrewettY.  Marshy 
1  Stew.  &  Port.  17. 

62.  One  who  is  appointed  to  print  the  laws  of 
the  United  States  in  his  newspaper  may,  at  the 
same  time,  be  an  alderman  of  Philadelphia.  Com- 
numy)eaUhY.  Binns,  17  S.  d&  R.  219. 

63.  An  inspector  of  beef,  in  Pennsylvania,  may 
be  indicted  for  a  misdemeanor  for  refusing  to  per- 
form his  duty.  Commonweaitk  v.  OenSier.  ib. 
135. 

64.  An  ordinance  of  the  Philadelphia  councils, 
reducing  the  mayor's  salary  after  the  comm^ce- 
ment  of  his  term  of  office,  is  valid.  Common- 
wealth  V.  Bacon,  6  ib.  322. 

65.  The  division  of  a  town,  in  Pennsylvania, 
does  not  vacate  the  commission  of  a  justice  of  the 
peace  for  the  district  in  which  the  town  lies. 
Commmtwealtk  v.  Sher^  of  Kortkumberlandf  4  ib, 
275. 

66.  The  office  of  justice  of  the  peace  and  judge 
of  the  common  pleas,  in  Pennsylvania,  are  not  in- 
compatible, ib. 

67.  The  power  of  appointing  and  removing 
from  the  office  of  inspector  of  salt  provisions,  in 
Philadelphia,  is  vested  in  the  governor.  Con^ 
monmealth  v.  Bussier,  5  ib.  45] . 

68.  A  public  officer  is  not  personallv  liable  for 
contracts  made  by  him,  on  behalf  of  tne  govern- 
ment, unless  he  expressly  engage's  to  become  so. 
Cook  V.  irwin,  ib.  492. 

69.  The  lazaretto  physician  of  Pennsylvania  is 
removable  by  the  legislature  at  their  pleasure. 
CommoTUoealtk  v.  Sutkerland^  3  ib.  145. 

70.  An  act,  declaring  an  officer  shall  be  re- 
moved on  a  certain  application,  means  that  he 
shall  not  be  removed  without  such  appUo»* 
tion.  ib. 

71.  If  a  law,  limited  to  a  certain  number  of 
^ears,  allowing  an  appointment  by  the  governor, 
IS  continued  by  another  law,  the  appointments  of 
officers  under  the  first  law  are  limited  to  the 
time  therein  mentioned,  unless  provision  to  the 
contrary  is  made  in  the  second.  i%. 

72.  The  Connecticut  statute,  authorizing  se- 
lectmen to  take  into  their  care  and  custody  the 
persons  and  property  of  such  as,  by  idleneta, 
mismanagement,  or  bad  husbandry,  are  likely  to 
be  reduced  to  want,  must  have  a  strict  cdtostruc- 
tion,  and  be  strictly  pursued.  Knapp  v.  Lock* 
wood,  3  I>ay,  131. 

73.  Where,  therefore,  the  selectmen,  having 
taken  the  property  of  such  person,  neglected  to 
set  up  a  certificate  of  their  doings,  and  to  make, 
and  lodge  in  the  town  clerk's  office,  an  inventorv 
of  the  property  thus  taken,  pursuant  to  such 
statute,  it  was  held,  that  they  could  not  retain 
such  property,  and  that  the  owner  could  recover 
it  in  trover,  t^. 

74.  If  a  town  clerk  receive  a  deed  for  record, 
and  enter  upon  it  '^  received  for  record,*'  he  i« 
liable  in  damages  if  he  sufier  it  to  go  out  of 
bis  hands  unrecorded.  Welles  v.  HuUlunson,  2 
Root,  85. 

75.  A  lieense  to  an  auctioneer,  under  the  Mas- 
sachusetts statute  of  1796,  e.  8,  must  be  j^anted 
at  a  meeting  of  the  selectmen,  or  a  majority  oi 
them,  for  that  purpose,  of  which  meeting  all  the 
selectmen  must,  if  practicable,  have  notice ;  and 
a  license  granted  by  them  in  any  other  manner  in 
void,    dark  ▼.  Cmskmaa,  lb  Mim,  506. 
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76.  In  a  ftd  tarn  action  against  one  aa  auction- 
eer, to  recover  tlie  penalty  of  the  MaBsachnsetts 
statute  of  1795,  c.  8,  for  sellinf  his  own  goods 
after  sunset,  he  may  show  that  he  was  not  a  reg- 
ularly licensed  auctioneer,  and  thus  avoid  the  for- 
feiture.    Clark  V.  Cushman^  5  Mass.  505. 

77.  By  statute  of  1785,  c.  70,  §  16,  a  collector 
is  authorized  to  collect  taxes  which  were  granted 
or  agreed  upon  before  he  was  chosen  into  office. 
Cothum  Y.  Ellis,  7  ib.  89. 

78.  Kentucky  act,  2  Dig.  1128,  creating  the 
office  of  sergeant,  prohibits  his  collecting  costs 
by  execution.  Hardin  y.  Governor,  1  J.  J. 
Marsh.  301. 

79.  The  treasurer  of  the  state  of  Virginia  has 
a  right  to  apply  any  moneys,  turned  over  to  him 
by  his  predecessor,  to  the  extinguishment  of  any 
debf  due  by  the  default  of  sucn  predecessor  to 
the  commonwealth,  such  turning  over  of  the 
said  moneys  being  a  payment  by  the  preceding 
to  the  succeeding  treasurer.  Maker  v.  Preston, 
Gilmer,  235. 

80.  The  executing  a  writ  of  inquiry  is  an  in- 
quest of  office,  and  the  officer  who  presides  acts 
ministerially,  and  not  judicially.  JiUotson  v. 
Cheetham,  2  Johns.  63. 

81.  Judges  of  all  courts  of  record,  from  the 
highest  to  the  lowest,  and  even  jurors,  are  ex- 
empted from  proseoution  for  acts  done  by  them 
in  their  judicial  character,  and  within  their  juris- 
diction. Per  Kent,  C.  J.,  in  Yates  y.  Lansing,  5 
Johns.  282. 

82.  If  the  chancellor  commit  one  of  the  offi- 
cers in  chancery  for  malpractice  and  contempt, 
who  is  dbchafged  by  a  judge  of  the  supreme 
court,  on  habeas  corpus,  and  af^rwards  recom- 
mitted by  the  chancellor  for  the  same  offence, 
the  chancellor  is  not  liable  to  an  action  by  the 
officer  for  the  penalty  given  by  the  5th  section 
of  the  act  of  New  York,  of  session  24,  c.  65.  ib. 

83.  The  judges  of  a  superior  court  of  general 
jurisdiction  are  not  liable  to  an  action  on  indicts 
ment  for  acts  done  by  them  in  a  judicial  capa- 
city, but  only  to  impeachment,  in  case  they  have 
acted  corruptlv.  ib, 

84.  The  judges  of  a  superior  court  of  general 
jurisdiction  are  not  liable  to  an  action  or  indict- 
ment for  acts  done  by  them  in  a  judicial  capacity, 
but  only  to  impeachment,  in  case  they  have 
acted  corruptly,  ib,  9  Johns.  395. 

85.  A  judge  of  probate  is  not  liable  for  neglect- 
ing to  take  secunty  firom  the  guardian  of  an  in- 
&nt,  although  such  infant  had  personal  estate, 
and  the  guardian  was  a  bankrupt.  Phelps  v.  SiU, 
1  Day,  315. 

86.  No  action  lies  against  the  governor  of  New 
York,  in  the  name  of  the  people,  to  recover  back 
any  part  of  the  money  received  by  him,  under 
acte  of  the  legislature,  Xo  defray  the  incidental 
charges  arising  in  and  about  administering  the 

Sovemment  of  the  state;  for  what  shul  be 
eemed  incidental  charges  not  being  defined 
by  law,  they  must  necessarily  be  left  to  the  dis- 
cretion of  the  executive  under  the  control  only 
of  the  legislature,  and  the  propriety  of  the  ex- 
penditures is  not  a  subject  of  judicial  cognizance. 
Pm^Zs  v.  Lewis,  7  Johns.  73. 

87.  An  officer,  intrusted  by  the  common  law 
or  statute,  is  liable  to  an  action  for  negligence  in 
the  performance  of  his  trust  or  duty,  or  ror  fraud 
or  neglect  in  the  execution  of  his  office.  Jenner 
▼.  JoUffe,  9  ib.  381. 

88.  Where  a  public  office  is  instituted  by  the 
legislature,  an  implied  authority  is  conferred  on 
the  officer  to  bring  all  suits,  as  incident  to  his 
•ffice,  whieh  the  proper  and  fidthfol  discharge  of 


his  official  duties  requires.     Pittstown  v.  PUtt*- 
burg,  18  ib.  407. 

w.  The  proceedings  of  the  board  of  the  navy 
hospital  commissioners  need  not  be  in  writing, 
under  the  act  of  1811.  See  4  Laws  U.  S.  311. 
U,  States  V.  FiUebrown,  7  Pet.  28. 

90.  Where  no  rule  is  adopted  by  the  couAty 
court  judges,  in  New  York,  as  to  the  number  of 
commissioners  to  be  appointed  in  the  several 
towns  of  a  county,  not  more  than  two  can  be 
appointed ;  and  where,  in  such  case,  the  offices 
of  two  commissioners  expire,  and  the  term  of 
office  of  a  third  continues,  an  appointment  of 
only  one  can  be  made.  People  v.  Brown,  7 
Wend.  493. 

91.  Where,  under  such  circumstances,  one  of 
the  commissioners  whose  office  expires  is  re- 
appointed,  the  other  cannot  hold  over,  as,  by  such 
reappointment,  the  town  has  its  full  comple- 
ment, ib, 

92.  The  register  of  the  city  and  county  of 
New  York,  when  elected,  takes  the  office  for 
three  years,  whether  the  vacancy  he  is  elected  to 
fill  be  occasioned  by  the  death,  removal,  or  ex- 
piration of  the  term  of  office,  of  his  predecessor ; 
and  his  reelection  to  the  office  during  the  term 
of  three  years  does  not  justify  him  m  holding 
the  office  longer  than  three  years  in  the  whole ; 
such  reelection,  during  the  term  he  was  entitled 
to  hold  under  his  first  election,  being  void.  Peo- 
ple V.  Coutant,  11  ib.  132,  511. 

93.  An  action  on  the  case  lies  against  a  poblie 
officer  for  a  false  and  fraudulent  representation 
made  by  him,  in  relation  to  property  sold  by 
him ;  and  it  is  no  answer,  that  the  sale  was  made 
in  his  official  character.  Culver  v.  Avery,  7  ib. 
380. 

94.  A  paymaster  of  the  army,  appointed  under 
the  act  of  the  24th  April,  1816,  is  entitled  to  the 
pay  and  emolumente  of  a  major  of  infantry,  not 
to  those  of  a  major  of  cavalry.  Wifinore  v.  U. 
States,  10  Pet.  647. 

95.  On  a  bond  given  to  one  affent  of  the  peni- 
tentiary, for  the  use  of  the  institution,  an  action 
is  maintainable  by  another  agent,  his  successor 
in  office,  by  virtue  of  that  succession.  Hardin 
V.  Major,  4  Bibb,  104. 

96.  An  action  will  not  lie  against  an  officer  of 
the  army,  on  his  promise  to  pay  a  reward  offered 
for  apprehending  a  deserter,  he  acting  in  hie 
official  capacity.  Belknap  v.  Rheinkart,U  Wend. 
375.     Hodgson  v.  Dexter,  1  Cranch,  345. 

97.  Officers  grading  streeto,  in  conformity  with 
the  order  of  the  town  corporation,  are  not  liable 
for  injuries  caused  thereby.  Scovil  v.  Geddhtgs, 
7  Ham.  (Part.  2d,)  211. 

98.  The  court  will  not  interfere  by  mandamus 
with  the  ordinary  duties  of  the  officers  of  the 
executive  department.  Decatur  v.  Paulding,  14 
Pet.  497. 

99.  It  is  not  neeessa^  that  an  officer  taking 
an  affidavit,  or  allowing  an  appeal  from  a  jus- 
tice's judgment,  should  add  to  his  signature  the 
title  of  his  office.  People  v.  Renssdaer,  6  Wend. 
543. 

100.  Resisting  one  deputized  by  a  justice  of  the 
peace  to  serve  process,  under  the  llth  section  of 
the  justice  act,  is  not  hindering  an  officer  in  the 
execution  of  his  office,  within  §  5  of  the  act  for 
the  punishment  of  inferior  crimes.  State  v. 
JifOmber,  6  Verm.  215. 

101.  A  deed  from  loan-officers,  in  New  York, 
in  pursuance  of  a  sale  under  a  loan-office  mort- 
gage, will  be  held  conclusive  at  law,  on  showing 
a  ifefault  of  payment  by  the  mortgagor,  although 
the  mortgaged  premiiefl  were  not  dvuy  adrertiaed 
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or  sale.     Brcwn,  v.  WilAwr,  8  Wend.  657.  JiUttr^ 
It  seems,  since  the  revised  statates.  ih. 

J  02.  In  an  action  against  a  town  or  county  of- 
ficer, in  New  York,  on  the  contract  of  his  pred- 
ecessor, it  is  unnecessary  to  aver  a  promise  or 
engagement,  on  the  part  of  the  defendant  in  the 
suit ;  it  is  sufficient  to  set  forth  the  contract  on 
which  the  suit  is  brought.  Mors^  ▼.  EarL  13 
ib.  271. 

103.  Where  such  contract  of  the  predecessor 
was  for  the  maintenance  of  a  bastard  child,  an 
order  of  a  justice  authorizing  the  expenditure  of 
money  for  the  support  of  the  child  must  be 
shown  ;  but  a  judgment  will  not  be  arrested  for 
want  of  the  averment  of  the  existence  of  such 
an  order ;  as  the  court  will  presume  that  such 
order  was  produced  on  trial,  tb. 

104.  It  seems  that,  in  a  suit  against  the  officers 
who  made  the  contract,  the  plaintiff  would  not  be 
bound  to  show  the  existence  of  such  order,  t^. 

105.  The  court,  on  motion,  ordered  the  magis- 
trate who  committed  the  applicant,  and  bound  him 
over  to  appear  in  this  court  to  answer  to  a  charge 
of  forgery  of  bank  notes  of  the  Bank  of  the 
United  States,  to  restore  to  the  applicant  certain 
good  notes  of  that  bank,  which  he  took  from  his 
possession  and  detains  from  him.  Ex  parte 
Oroig^  4  Wash.  C.  C.  710. 

106.  Under  the  change  in  the  constitution  of 
Kentucky,  which  made  it  the  duty  of  the  county 
court  to  recommend  the  two  oldest  magistrates 
of  the  county  to  the  governor,  that  one  might  be 
appointed  sheriff,  the  lunacy  of  one  of  such  ma- 
gistrates, during  his  magistracy,  unless  continu* 
mg  at  the  time  of  the'refusal  to  recommend  him, 
or  any  neglect  of  duty  not  sufficient  to  subject 
him  to  removal  under  the  constitution,  is  no 
ground  for  a  refusal  by  the  county  court  to  recom- 
mend.    Bartlett  v.  Justices^  Kentucky,  Dec.  215. 

107.  An  officer  is  liable  for  the  acts  of  his 
depu^  in  all  civil  matters.  BltaU  v.  Skeppard, 
1  Mis.  219. 

108.  An  agreement  by  a  deputy  officer  with 
Wn  principal,  to  receive  a  fixed  salary  instead  of 
the  per  centage  allowed  by  statute,  is  illegal, 
though  the  salary  amoimts  to  no  more  than  the 
per  centage.     Tappan  v.  Broumy  9  Wend.  175. 

109.  In  a  prosecution  against  a  clerk,  with  a 
viei^  to  remove  him  from  office,  it  is  necessary 
to  specify  the  charges  against  him  ;  and  he  can- 
not be  removed  for  any  offence  not  so  specified. 
Ccmmonwealth  v.  Arnold^  3  Litt.  309.  But  evi- 
dence may  be  given  of  facts  not  specified,  for 
the  purpose  of  showing  the  intention  of  acts 
charged,  ib. 

110.  A  clerk  may  lawfully  make  a  certificate 
of  attestation  of  a  record,  though  he  be  not 
within  his  county!     Collier  v.  SUUey  2  Stew.  388. 

111.  A  proceeding  against  a  clerk  of  the  court, 
to  remove  him  from  office,  must  be  in  the  name  of 
the  commonwealth ;  the  attorney-general  should 
carry  on  the  prosecution ;  it  must  be  instituted 
by  leave  of  the  court,  on  probable  cause  shown ; 
it  must  be  confined  to  misconduct  in  office ;  and 
the  question,  whether  the  clerk  is  an  alien  or  not, 
cannot  be  inquired  into  on  such  a  proceeding. 
Commanwtatdt  v.  fiarry,  Hardin,  229. 

112.  Whether  a  clerk  of  the  court  issued  a  fee 
bill  or  not,  whether  the  services  were  performed, 
and  whether  the  amount  has  been  paid,  are  facts 
which,  under  the  constitution  of  Kentucky,  may 
rightfully  be  submitted  to  the  decision  of  the 
court,  without  the  intervention  of  a  jury.  JXsr- 
rifon  V.  ChUtSy  3  Litt.  194. 

113.  An  overcharge,  if  made  firom  corrupt  mo- 
tives, but  not  otherwise,  is  cause  for  removing  a 


clerk  of  the  court.  Erasing  the  name  of  a  per- 
son returned  upon  a  panel  of  grand  jurors,  and 
permitting  a  replevin  bond  returned  into  his 
office  to  be  altered,  are  causes  for  removal.  Cov^ 
monwealth  v.  Barry^  Hardin,  229. 

114.  A  clerk  of  a  court  has  no  right  to  employ 
money  deposited  in  his  office  for  his  own  pur- 
poses.   Mott  V.  Pettit,  Coxe,  298. 

115.  If  he  converts  money  so  deposited,  he  be- 
comes a  wrongdoer,  and  is  answerable  for  the  full 
value  received,  ib. 

116.  Where  one  who  claims  an  office  moves  a 
court  in  which  the  services  are  required  to  be 
qualified  and  recognized  as  the  proper  officer, 
another  person,  who  claims  the  same  office,  may 
be  admitted  as  a  party  to  the  motion,  and  either 
may  have  a  writ  of  error  to  correct  the  judgment 
to  which  the  other  may  be  made  a  defendant. 
Bruce  v.  jPoz,  1  Dana,  447. 

117.  An  officer  of  the  customs,  duly  com- 
missioned, and  acting  in  the  duties  of  his  office, 
is  presumed  to  have  taken  the  regular  oaths.  U. 
States  V.  Baehdder^  2  Gallis.  15. 

118.  If  the  collector  appoints  and  commissions 
an  inspector,  the  approbation  of  the  secretary  of 
the  treasury  is  presumed,  ib. 

119.  If  an  inspector  be  commissioned  and 
sworn,  and  in  the  actual  execution  of  his  office, 
with  the  knowledge  of  the  treasury  department, 
it  is  sufficient  proof  of  his  being  regularly  ap- 
pointed.    U.  States  V.  SearSy  1  Gallis.  215. 

120.  For  the  proof  necessary  to  hold  the  col- 
lector of  the  United  States  tax,  under  act  of  con- 
gress, 1815,  c.  174,  liable  for  misconduct  of  his 
deputies,  see  Holden  v.  Eaton^  8  Pick.  436. 

121.  An  inspector  is  an  officer  of  the  customs, 
and  may  visit  vessels  to  discover  if  any  goods 
are  ille^ly  on  board,  and,  if  obstructed  in  so  do- 
ing, an  indictment  lay  under  the  71st  section 
of  the  collection  act,  March  1, 1799,  c.  128.  U. 
States  V.  Searsy  1  Gallis.  215. 

122.  No  officer  of  government  has  a  right,  by 
color  of  his  office,  to  require  of  any  subordinate  - 
officer,  as  a  condition  of  his  holding  his  office, 
that  he  should  execute  a  bond  with  a  condition 
difierent  from  that  prescribed  by  law.  U.  States 
V.  Tingey^  5  Pet.  115. 

123.  A  receiver  of  public  money,  for  the  Choc- 
taw district,  entering  on  his  office  November  22, 
1833,  and  resigning  July  26,  1836,  is  entitled, 
under  the  act  of  congress,  to  a  comihission  on 
the  whole  sum  received  by  him  in  the  part  of  the 
fiscal  year  that  he  remuned  in  office,  from  Nov. 
22,  1835,  to  July  26, 1836 ;  the  said  commission, 
together  with  his  salary,  not  exceeding  f  3000. 
U.  States  V.  Dickson,  15  Pet.  141. 

124.  Said  receiver  is  entitled  to  calculate  his 
commissions  from  the  date  of  his  appointment, 
not  from  the  commencement  of  the  fiscal  year, 
commencing  Jan.  1.  ib. 

1S5.  The  office  of  an  inspector  of  customs 
ceases  with  that  of  the  collector  who  appointed 
him,  and  an  indictment  for  resisting  such  in- 
spector, ailer  the  resignation  of  the  collector,  and 
before  his  reappointment  by  another  collector, 
cannot  be  sustsined.  U,  States  v.  Wood,  2  Gallis. 
361. 

126.  Fines  imposed  for  obstructing  an  officer 
of  the  customs,  as  well  as  penalties  under  the 
act  of  March  2,  1799,  c.  128,  are  to  be  received 
and  distributed  by  the  collector  of  the  customs. 
Ex  parte  Marquand,  ib.  552. 

127.  The  presumption  which  the  law  makes  of 
the  good  faith  and  integrity  ox  a  collector  is  for 
his  own  protection,  and  cannot  affect  the  rights 
of  third  persons.    U.  States  ▼.  Bayward^  ib.  485. 


76 


OFFICE  AND  OFFICER— ONONDAGA  COMMISSIONERS. 


128.  If  the  proper  port  of  entrf  for  the  die- 
trict  be  in  poneMion  of  the  enemy,  the  collector 
has  a  right  to  remove  the  CTistom-houie  to  lome 
other  port  within  the  district ;  and  where  it  is 
indispensably  necessary,  a  port  of  delivery  mar 
become  a  port  of  entry.  U,  States  y.  Hatpoard^ 
e  Gallis.  485. 

129.  A  defendant,  without  reference  to  the 
disbursing  agent  employed  by  the  United  States, 
may  set  off,  against  any  claim  of  the  United 
States,  a  claim  to  which  he  may  prove  himself 
entitled,  if  such  claim  has  been  presented  to 
the  treasury  department  and  rejected.  U,  States 
y.  Bank  of  MetropotiSj  15  Pet.  378. 

130.  The  grant,  by  the  register  and  receiver 
of  the  land-office,  of  preemption  to  lands  of  the 
United  States,  which  had  before  been  reserved 
for  military  purposes,  is  void.  fFUeox  v.  Jackson, 
13  Pet.  498. 

131.  The  accounts  of  disbursing  officers  should 
be  adjusted  at  the  proper  department  with  as 
much  despatch  as  possible ;  and  an  individual  who 
may  be  held  responsible  for  the  conduct  of  a  pub- 
lic agent  can  always  see  that  his  accounts  are 
settled,  and  the  payment  of  any  balance  enforced. 
Smith  V.  U,  States,  5  Pet.  292. 

132.  Indictment,  under  the  Vermont  statute, 
for  resisting  an  officer  in  the  execution  of  his 
authority,  must  set  forth  a  legal  process  and  the 
authority  of  the  officer  to  serve  it ;  the  mode  in 
which  ne  attempted  so  to  do,  and  in  which  he 
was  resisted  therein ;  and  the  knowledge  that  he 
was  such  officer.     State  v.  Downer,  8  Verm.  429. 

133.  Assaulting  and  resisting  one,  in  the  exe- 
cution of  his  office,  is  indictable  at  common 
law.  ib. 


ONONDAGA  COMMISSIONERS. 

1.  The  New  York  act  of  session  20,  o.  21,  to 
settle  disputes  concerning  titles  to  land  in  the 
county  of  Onondaga,  is  constitutional.  Jackson 
V.  Griswold,  5  Johns.  139. 

2.  It  seems  that  the  powers  of  the  commis- 
sioners ceased  on  the  first  Tuesday  of  March, 
1802,  and  were  not  so  revived,  by  the  act  of  the 
6th  of  April,  1803,  is  to  render  acts  done  in  the 
intermediate  time  valid.  Jackson  v.  Lwingston, 
6  ib.  149. 

3.  An  award  of  the  Onondaga  commissioners 
is  a  public  act  of  which  the  parties  are  presumed 
to  be  conversant,  and  of  which  they  are  bound 
to  take  notice.     FoUiard  v.  Wallaee,  2  ib.  395. 

4.  The  award  of  the  commissioners  under  the 
act  is  considered  as  a  matter  of  record,  to  take 
effect  from  its  date ;  and,  unless  a  dissent  has 
been  entered  within  two  years  from  the  date  of 
the  award,  it  is  conclusiye.  Jackson  y.  Oriswold, 
5  ib.  139. 

.  5.  An  award  in  favor  of  the  grantor  in  a  deed 
irill  enure  in  favor  of  the  title,  and  the  grantee 
need  not  dissent,  there  being  no  dispute  between 
him  and  the  grantor.    Jac&on  v.  Teste,  7  ib.  SfiS. 

6.  If  a  party,  conceiving  himself  to  be  aggrieved 
by  an  award  of  the  Onondaga  commissioners, 
has  given  them  notice  of  his  dissent  within  two 
years,  that  is  sufficient  to  prevent  his  beinff  con- 
eluded  by  the  award,  whether  the  commissioners 
have  entered  such  dissent  in  their  book  of  awards 
or  not;  and  whether  the  dissent  was  delivered 
to  the  commissioners  or  not  is  a  question  for  the 
jury.     Jackson  v.  Ldmngstan,  3  ib.  455. 

7.  The  limitation  in  the  act,  as  to  the  time  oi 
filing  a  dissent,  cannot  be  set  up  against  such  of 
the  lessors  in  ejectment  ^s  were  under  disability, 


as/ems  coverts,  at  the  time  the  award  was  made , 
and  bringing  the  action  during  such  disability  ie 
not  a  waiver  of  the  saving  clause  in  the  statute. 
Jackson  v.  Ransom,  10  Johns.  407. 

8.  The  filing  a  dissent  being  a  condition  pre* 
cedent  to  the  right  of  recovery,  by  the  act,  an 
action  cannot  be  maintained  by  a  /cms  covert 
until  it  is  filed;  but  the  wife  by  herself,  or 
her  husband  in  her  name,  may  file  a  dissent, 
and  bring  her  action  with  her  husband,  and 
recover  during  coverture ;  or  she  may  file  her 
dissent  within  three  years  after  coverture,  and 
bring  her  action,  ib. 

9.  None  but  persons  aggrieved  need  file  a 
dissent  to  the  award  ot  the  commissionerB. 
Jackson  v.  Tede,  7  ib.  28. 

10.  Where  no   dissent  is  filed,  the  title,  un 
der   the   award   of  the   commissioners,  is  final 
and  conclusive.    Jackson  v.  Swarttoout,  8  ib.  490. 

11.  Infants,  and  others  under  legal  disabilities 
at  the  time  of  the  award,  must  file  their  dis- 
sent within  three  years  after  coming  of  age, 
or  the  removal  of  the  disability,  otherwise  they 
will  be  barred.    Jackson  r.  M'Kee,  8  ib.  429. 

12.  It  is  not  sufficient  to  bring  an  action  within 
the  three  years,  without  having  filed  a  dissent,  ib 

13.  A  dissent  from   the   award  of  the  com 
missioncrs,   filed   in   the    clerk*s   office    of   the 
county  of  Cayuga,  is  sufficient;    and  perhaps 
it  may  be  filed  either  in  Onondaga  or  Cayuga, 
indifferently.    Jackson  r.  Livingston,  6  ib.  149. 

14.  A,  an  infant,  in  1784  conveyed  a  lot  of 
land,  in  the  military  tract,  to  B,  who  conveyed 
the  same,  in  1794,  to  C,  who  conveyed  it  to  D. 
A  came  of  age  in  1785,  and  afterwuxis,  in  1791, 
without  having  made  any  entry,  or  done  any 
act  to  avoid  uie  deed  to  B,  executed  another 
deed  of  the  same  lot  to  E ;  and  the  executors 
of  £,  afterwards,  in  1794,  conveyed  the  same  to 
F,  who  contracted  to  convey  the  same  to  G-, 
who  assigned  the  contract  to  H,  who  entered 
into  possession  in  1795,  and,  in  1797,  received 
a  deed  from  F.  November  18, 1800,  the  Onon- 
daga commissioners  awarded  the  lot  to  D,  and 
H,  in  May,  1802,  filed  his  dissent,  pursuant  to 
the  statute.  In  ejectment,  brought  on  the  de- 
mise of  A,  B,  C,  and  D,  against  H,  to  recover 
the  lot,  it  was  held,  that,  though  the  deed  from 
A  to  B  was  voidable,  H  could  not  avail  himself 
of  the  subsequent  deed  to  E,  to  avoid  it ;  that, 
though  the  dissent  of  H  would  enure  to  the  ben- 
efit of  those  from  whom  he  derived  his  title,  yet, 
as  it  did  not  appear  that  the  executors  of  £  had 
any  authority  to  convey,  no  privity  of  estate  was 
shown  between  him  and  H ;  that  as,  by  the 
award  in  favor  of  D,  the  deed  to  E  was  rendered 
inoperative,  no  dissent  having  been  filed  by  the 
heirs  of  £,  the  award  was  conclusive  against 
them,  and  H  could  not  avail  himself  of  the  deed 
to  £  as  a  subsisting  outstanding  title  ;  and  that, 
though  the  deed  to  D,  on  account  of  the  ad- 
verse possession  of  H,  was  yoid,  yet  the  award 
of  the  commissioners  was  on  the  title,  and,  being 
in  favor  of  D,  it  must  enure  and  extend  to  all 
those  from  whom  he  derived  title,  and  confirmed 
the  deeds  to  B  and  C,  who  were  not  bound  to 
enter  a  dissent,  as  the  award  was  in  favor  of  their 
alienee.    Jackson  v.  Todd,  6  Johns.  257. 

15.  Whether  the  land  was  vacant  or  not,  the 
dissent  is  equally  necessary.  Jackson  v.  AfKes^ 
8  Johns.  429.     Jackson  v.  Swartwota,  ib.  490. 

16.  An  award  of  the  Onondaga  commissioners 
was  made  in  favor  of  the  defendant,  November  5, 
1800,  to  which  the  plaintiff  filed  a  dissent,  ac« 
cording  to  the  act,  in  February,  1801,  and  it  ap 
peared  that  the  defendant  was  in  actual  posses 
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•ioc  in  June,  1601.  Held«  that,  though  the  pos- 
•esskm  comnieneed  after  the  award  and  diMent, 
but  before  the  expiration  of  three  years,  yet  the 
party  filing  his  dissent  was  bound  to  take  notice 
of  the  possession,  and  to  bring  his  action  against 
the  party  in  possession  within  thd  three  years, 
and  prosecute  the  same  to  effect  within  that  time, 
otherwise  the  award  would  be  conclosiTe.  Jfach- 
99n  T.  Aool,  18  Johns.  60. 

17.  If  the  party,  in  whose  fayor  the  award  is 
made,  is  out  of  possession,  and  his  adyersary  in 
posseflston,  the  party  out  of  possession  must  bring 
his  action,  and  prosecute  it  to  effect  within  three 
years ;  and  if  he  does  so  his  title  is  established, 
and  his  recorery  is  conclusiye  on  the  rurht.  ib. 

18.  It  is  sufficient,  if  the  party  dissenting 
brings  his  suit  against  a  tenant  in  possession, 
claiming  under  ue  party  in  whose  faTor  the 
award  was  made.  ii. 

19.  A,  having  title  to  a  lot  of  land  in  the 
county  of  Onondaga,  directed  B  to  take  charge 
of  it  and  sell  it,  and  B  went  on  the  lot  occasion- 
ally, to  show  it.  C  also  claimed  the  lot,  and  the 
claims  of  the  parties  were  litigated  before  the 
commissioners,  who,  on  the  SOth  of  January, 
1808,  made  an  award  in  fayor  of  C ;  and  July, 
1802,  about  half  an  acre  of  the  lot  was  cleared 
and  fenced,  by  the  order  of  A,  and  logs  cut  and 
laid  as  the  roundation  for  a  house,  which  was 
not,  however,  built.  In  March,  1803,  A  filed  his 
dissent  to  the  award,  and  brought  an  action  in 
1807.  Held,  that  the  acts  of  A  did  not  consti* 
tute  an  actual  possession  of  the  lot,  within  the 
meaning  of  the  act,  so  as  to  obliffo  C  to  brine  his 
action  within  three  years ;  and  that,  the  land 
being  vacant,  A  was  not  obliged  to  bring  his 
action  in  three  years,  the  act  not  extending  to  a 
vacant  possession ;  and  that,  therefore,  neither 
party  being  barred,  the^  must  stand  on  the 
strength  of  their  respective  titles.  Jackson  v. 
Humueuj  5  Johns.  59. 

20.  Where  the  heirs  of  N.,  a  native  of  Ireland, 
(the  heirs  livine  in  Ireland,)  neglected  to  enter 
their  dissent  to  we  award  of  the  Onondaga  com- 
missioners, in  relation  to  a  lot  of  land  of  which 
N.  died  seixed,  within  the  two  years  limited  by  the 
act,  they  were  held  former  haired  and  concluded 
by  the  award,  except  L.,  who  was  a  fern*  cavort^ 
and  within  the  saving  of  the  act,  there  being  no 
saving  on  account  of  absence  from  the  state. 
Jackson  V.  Wright^  4  Johns.  75 


OUSTER. 

1.  In  a  writ  of  entry,  the  question  being  on  the 
"(tet  of  ouster  by  the  defendant,  and  it  appearing 


that  he  held  a  deed  of  the  land,  as  security  for  a 
debt,  given  to  him  by  a  third  person,  who  con- 
tinued in  possession,  but  under  no  certain  agree- 
ment as  to  time  or  amount  of  rent,  the  defenc^ 
ant  intending  to  take  the  land  into  his  possessioa 
whenever  he  should  think  proper,  —  this  was 
held  to  be  no  sufficient  evidence  of  an  ouster. 
Jordan  v.  Syttesttr^  7  Greenl.  335. 

2.  In  an  action  for  breach  of  covenant  of  war* 
ranty  in  a  deed  of  woodland,  brought  by  A. 
against  B.,  it  was  held  to  be  sufficient  proof  of 
an  ouster  of  A.,  under  a  paramount  title  of  E. 
and  J.,  that  F.  was  agent  of  E.  and  J.,  in  the 
care  of  the  wood-lot,  and  that  he  was  authorized 
to  cut,  and  did  cut,  wood  thereon,  the  plaintiff 
not  being  present,  although  P.  had  no  authority 
in  writing  from  E.  and  J.,  and  no  special  author- 
ity from  them  to  oust  A.,  and  although  he  did 
not  declare  that  he  entered  for  that  purpose. 
Burrage  v.  Smith,  16  Pick.  56. 


OUTLAWRY. 

1.  In  a  judgment  of  outlawry,  an  etigmi 
should  not  be  awarded  until  a  pluries  has  been 
returned  "  not  found."  Commonwsaltk  v.  Hager» 
man,  2  Yirg.  Gas.  244. 

2.  If  a  sufficient  number  of  county  courts 
should  not  intervene  to  enable  the  sheriff  to 
exact  the  defendant  five  times,  a  new  writ  of 
exigeni  should  issue,  reciting  the  first  writ,  with 
the  return  of  its  partial  execution,  and  requiring 
the  party  to  be  exacted  from  county  court  to 
county  court — so  that,  with  the  first,  he  be  ex* 
acted  five  times,  ib. 

3.  A  party,  indicted  for  a  trespass  with  force 
and  arms,  may  be  prosecuted  to  outlawry,  in 
Virginia.  Comnumwcaitk  v.  Hale,  2  Virg.  Gas. 
241. 

4.  In  such  case,  the  coroner  ought  to 


pro- 
nounce the  judgment  of  outlawry,  and  his  name 
ought  to  be  stated  by  the  sheriff,  in  his  return  to 
the  exigent,  ib.  and  Commanwealtk  v.  Anderson, 
2  Yirg.  Gas.  245. 

5.  If  the  return  of  the  exigent  shows  that  the 
judgment  of  outlawry  has  been  pronounced  by 
a  coroner  by  name,  the  court  will,  on  motion, 
award  the  writ  of  capias  ntlagatum,  without  look- 
ing back  to  the  record  to  see  whether  there  are 
errors  or  not  in  the  preceding  process,  ib, 

6.  In  a  process  of  outlawry,  in  Pennsylvania, 
it  is  necessary  to  state  the  township  of  which  the 
defendant  was  inhabitant ;  but  if  he  is  proved  to 
have  been  there,  it  is  sufficient,  though  not  his 
place  of  residence.  Respubliea  v.  SteM,  2  Dall. 
92. 


P. 


PARiyOII. 

1.  The  repeal  of  a  penal  statute  operates  as  a 
pardon  of  all  offences  committed  before  that  time. 
Roberts  v.  State,  2  Overt.  423. 

2.  A  pardon  not  judicially  brought  before  the 
iourt  cannot  be  noticed  by  them.  U,  States  v. 
WiUon,  7  Pet.  150. 

3.  A  pardon,  granted  by  a  governor  of  a  state, 


under  its  great  seal,  is  evidence  par  m,  without 
farther  proof,  ib,  1  Bald.  78. 

4.  It  seems  that  a  pardon  of  an  assault,  which 
afterwards  becomes  the  offence  of  murder  by  the 
death  of  the  party  assaulted,  would  not  operate  as 
a  pardon  of  the  murder.  CommonioeaUk  v. 
RAy,  12  Pick.  496. 

5.  A  special  pardon  fi>r  a  particular  offence  is 
not  a  bar  to  a  proseoution  for  an  ofibnce  con 
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mitted  before  the  offence  for  which  the  pardon 
was  granted.    StaU  y.  JfCartyy  1  Bay,  334. 

6.  'Neither  a  conviction,  nor  pardon,  for  a  par- 
ticular offence,  can  operate  as  a  discharge  of  any 
other  distinct  offence.  HawkinM  t.  StaU^  \  Port. 
175. 

7.  A  pardon  of  the  president  of  the  United 
States,  aher  condemnation,  as  to  all  the  interest 
of  the  United  States  in  the  penalty  incurred  by 
a  violation  of  the  embargo  laws,  and  directing  all 
farther  proceedings  on  behalf  of  the  United 
States  to  be  discontinued,  does  not  remit  the 
interest  of  the  custom-house  officers  in  a  moiety. 
V,  SUUes  T.  Lancaster^  4  Wash.  C.  C.  64. 

8.  A  pardon,  by  the  president  of  the  United 
States,  of  one  conyicted  of  passing  a  counterfeit 
note,  and  sentenced  to  three  years*  imprisonment, 
liberating  the  prisoner  on  payment  of  costs,  re- 
stores the  prisoner's  competency  as  a  witness. 
Hoffman  y.  Coster^  2  Whart.  453. 

9.  In  New  York,  the  effect  of  a  pardon  is  to 
acquit  the  offender  of  the  penalties  annexed  to 
his  conviction,  and  give  him  a  new  credit  and 
capacity  ;  but  it  does  not  aficct  or  annul  the 
second  marriage  of  his  wife,  nor  the  sale  of  his 
property  by  persons  appointed  to  administer  on 
bis  estate,  nor  divest  his  heirs  of  the  interest 
acquired  in  his  estate  in  consequence  of  his  civil 
death.  Matter  of  Dtming^  10  Johns.  232.  S.  C. 
ib.  483. 

10.  A  pardon  makes  one  sentenced  to  the  state 
prison  for  forgery  competent  as  a  witness,  not- 
withstanding a  clause  in  the  pardon  declaring 
that  nothing  contained  therein  is  intended  to 
relieve  the  prisoner  from  the  legal  disabilities 
arising  from  his  conviction  and  sentence,  but 
solely  from  imprisonment :  such  clause  is  repug- 
nant, and  will  be  treated  as  surplusage.  PeopU 
V.  Peofs,  3  Johns.  Cas.  333. 

11.  Where  one  is  pardoned  on  condition  of 
leaving  the  country  in  a  certain  time,  the  court 
ordered  the  time  during  which  he  was  sick  and 
deranged  not  to  be  included.  Ely  y.  HeUUU,  2 
Caines,  57. 

12.  The  governor  of  South  Carolina  may 
annex  to  a  pardon  a  condition  that  the  offender 
shall  leave  the  state  and  never  return.  Stat^  y. 
Smith,  1  Bailey,  283. 

13.  And,  this  condition  being  violated,  the 
original  sentence  may  be  enforced  in  a  court  of 
law.   i6. 

14.  The  4th  section  of  the  act  of  South  Caro- 
lina, of  1827,  directing  fines  and  forfeitures  in- 
curred or  imposed  in  any'coort  of  sessions  to  be 
paid  to  the  commissioners  of  public  buildings  for 
public  purposes,  does  not  deprive  the  governor 
of  the  power  conferred  by  the  constitution  to 
remit  so  much  of  any  fine  or  forfeiture  as  is  not 
by  law  given  to  the  informer,  or  other  private 
persons,  for  private  purposes.  State  v.  Simpsoiu 
1  Bailey,  378. 

15.  A  condition  may  be  annexed  to  a  pardon, 
that  the  offender  shall  submit  to  a  specific  pun- 
ishment, and  then  leave  the  state,  never  to 
return ;  and  the  infliction  of  the  specified  punish- 
ment will  not  dispense  with  the  performance  of 
the  other  part  of  the  condition ;  but,  on  the  offend- 
er's failing  to  perform  it  within  a  reasonable  time, 
the  pardon  is  forfeited,  and  the  execution  of  the 
original  sentence  may  be  enforced.  State  v.  Jid' 
dington,^2  Bailey,  516.  Affirming  the  case, 
State  V.  Smith,  1  ib.  283. 

16.  It  is  within  the  pardoning  power  of  the 
governor  to  remit  part  of  a  fine,  though  not  to 
add  to  or  commute  a  punishment.  State  v. 
7\ot»y,4Hawks.  193. 


17.  A  pardon  by  the  governor  doee  not  di»> 
charge  the  moiety  of  a  Sue  which  goes  to  the 
informer.  Rotoe  v.  State,  2  Bay,  565. 
_^8.  The  governor  of  South  Carolina  has  the 
power  of  granting  reprieves  and  pardons  in  all 
cases  (except  of  impeachment)  afler  conviction^ 
with  or  without  terms  or  restrictions.  State  y. 
FuUer,  1  M'Cord,  178. 

19.  Where  the  governor  of  South  Carolina 
pardoned  a  feme  covert  upon  condition  that  she 
would  leave  the  state  within  two  weeks,  and  she 
neglected  to  go,  the  constitutional  court  will  con- 
sider the  pardon  as  void,  and  will  proceed  to  pass 
sentence,  ib, 

20.  The  governor  of  South  Carolina  may  remit 
the  half  of  the  penalty  for  retailing  spirituous 
liquors  (under  the  act  of  1801)  that  is  given  by 
that  act  to  the  commissioners  of  the  roads,  but 
not  the  half  given  to  the  informer.  StaU  y .  Wil' 
liame,  1  N.  <&  M.  26. 

21.  The  Virginia  house  of  delegates  cannot, 
without  the  concurrence  of  the  senate,  pardon 
persons  condemned,  under  the  treason  law  of 
1776,  by  the  general  court.  Commonwealth  y. 
Caton,  4  Call,  5. 

22.  Where  a  condition  was  annexed  to  a  par- 
don by  the  governor  of  Virginia,  it  was  held,  that 
the  executive  had  no  authority  to  pardon  upon 
condition,  and  that  such  pardon  was  absolute. 
Commonwealth  v.  Fowler,  4  Call,  35. 

23.  Where  a  justice  of  the  peace,  in  Virginia, 
forfeited  his  office,  and  became  disqualified  from 
acting  under  his  commission,  on  account  of  a 
Judgment  and  conviction  against  him  for  felony, 
It  was  held,  that  a  pardon  did  not  avoid  the  for- 
feiture or  restore  his  capacity.  Fugate*s  case,  2 
Leigh.  724. 

24.  The  power  of  the  governor  of  Pennsyl- 
vania to  grant  pardons  does  not  extend  to  remit 
ting  the  costs  to  which  the  prisoner  may  have 
been   sentenced    upon    conviction.      Ex   parte 
Jf  Donald,  2  Whart.  440. 

25.  Where  a  commonwealth's  attorney  is  en- 
titled to  25  per  cent,  of  fines  collected  on  prose- 
cutions for  gaming,  and  he  takes  a  bond  from  a 
person  convicted  to  pay  the  amount  due  him, 
provided  the  governor  d(^s  not,  by  a  certain  day, 
remit  the  fine,  and  the  governor  subsequently 
remits  nearly  ^1  the  fine,  the  attorney  cannot  re- 
cover on  such  bond.  Routt  y.  Feemster,  7  J.  J. 
Marsh.  131. 

26.  After  a  fine  has  been  paid  over  to  the  in- 
former, a  subsequent  remission  of  the  fine  by  the 
governor  will  not  give  the  person  fined  a  right 
of  action  to  recover  it.  Rucker  v.  Bosworth,  ib. 
645. 

27.  A  person  sentenced  to  the  state  prison  for 
life,  in  New  York,  and  afterwards  pardoned,  is 
restored  to  his  rights  and  duties  as  a  parent,  and 
becomes  entitled  to  the  custody  of  his  children, 
who  had  been  placed  under  the  care  of  a  guard- 
ian appointed  during  his  civil  death.  Matter  of 
Doming,  10  Johns.  S»2.     S.  C.  ib,  483. 


PARENT  AND  CHILD. 

1.  The  right  of  parents  in  relation  to  the  cui 
tody  and  services  of  their  children  may  be  en- 
larged, restrained,  and  limited,  as  wisdom  or 
policy  may  dictate,  unless  the  legislative  power 
IS  limited  by  some  constitutional  prohibition.  U, 
States  V.  Bainbridge,  1  Mason,  71. 

2.  A  parent  is  bound  by  the  common  law  to 
support  his  unemancipated  children,  as  long  as 
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he  ham  any  means  whatever  to  do  it.  He  is  not 
boand,  however,  to  support  the  illegitimate  off- 
ering of  his  children.  HUUboro'  t.  Deering,  4 
N.  Harap.  86. 

3.  In  Connecticut,  an  action  lies  by  statute 
against «  son  for  the  support  of  his  parent.  Gil- 
hert  Y.  LyntSy  2  Root,  168.  But  see  fVaterbury  y. 
HurUmrt^  1  ib.  60. 

4.  Bat  the  statute,  requiring  certain  relatives  to 
support  each  other,  does  not  require  the  son-in- 
law  to  support  the  wife's  parents.  Mack  v.  Par- 
sons,  Klrby,  155. 

5.  A  child  is  not  liable  at  common  law  for  the 
support  of  an  infirm  and  indigent  parent.  His 
liability  is  however  created  by  statute,  in  New 
York.     Edwards  v.  Davis,  16  Johns.  281. 

6.  There  is  therefore  no  implied  promise,  on 
the  part  of  the  child,  to  pay  for  necessaries  fur- 
nished to  such  parent  without  his  request,  and 
the  obligation  can  only  be  enforced  in  the  mode 
pointed  out  by  the  statute,   ib. 

7.  The  statute  requiring  a  grandchild  to  sup- 
port his  indigent  grandparents  extends  to  the 
case  of  his  maternal  grandparents.  Ex  parte 
Hunt,  5  Cow.  284. 

8.  Where  a  father  is  able  to  support  a  child,  he 
cannot  charge  for  his  maintenance  and  education, 
and  the  expenses  of  a  voyage  abroad.  Harland's 
case,  5  Rawle,  323. 

9.  The  father  is  entitled  to  the  custody  of  his 
children;  but  the  court  may  order  them  to  be 
placed  in  the  custody  of  another  where  the 
parents  are  immoral,  and  dispute  about  their 
custody.  Commonwealth  v.  Jfutt,  1  Browne, 
143. 

10.  A  father  is  not  of  course,  upon  a  habeas 
corpus,  entitled  to  the  custody  of  his  infant  child, 
if  brought  into  court ;  but  the  court  will  exercise 
its  discretion  upon  the  subject,  and  place  the  in- 
fant where  it  will  be  most  for  its  benefit.  27.  States 
V.  Green,  3  Mason,  482. 

11.  The  father  has  the  legal  right  to  the  cus- 
tody and  control  of  his  child ;  and,  in  the  case  of 
infants  incapable  of  judgment,  the  court  will,  on 
their  being  brought  up  on  habeas  corpus,  direct 
them  to  be  delivered  to  the  father ;  but  where  a 
child  capable  of  choice  is  brought  up,  the  court 
will  merely  order  his  discharge,  and  the  parent, 
if  present,  may  take  possession  of  him,  but  not 
for  any  bad  purpose,  or  the  court  will  protect  the 
child.    MaUer  of  KoUman,  2  Hill,  S.  C.  363. 

12.  Where  a  mother  was  divorced  for  her  own 
adultery,  her  children,  nine  and  thirteen  years 
old,  were  delivered  to  the  custody  of  her  hus- 
band. Commonwealth  v.  Addicks  fy  Lee,  2  S.  ds 
R.  174. 

13.  A  husband  and  wife  having  separated, 
pursuant  to  articles  previously  entered  into,  in 
which  he  had  stipulated  that,  in  the  event  of  such 
separation,  the  children  should  remain  with  her ) 
the  court,  on  habeas  corpus,  sued  out  at  his  re- 
quest, ordered  the  children  into  the  custody  of  the 
mother,  pursuant  to  the  articles  of  separation ; 
(she  living  with  her  fiither,  and  they  being  of  an 
age  to  require  her  care.)  State  v.  Smith,  6 
Greenl.  462. 

14.  But,  independent  of  such  articles,  the  court, 
in  such  cases,  in  the  exercise  of  its  sound  discre- 
tion, and  for  the  good  of  the  children,  will  only 
free  them  from  undue  and  improper  restraint; 
the  father  having  no  vested  right,  in  any  case,  to 
the  exclusive  custody  of  his  children,   to. 

15.  The  marriage  of  an  infant,  with  the  con- 
sent of  his  father,  may  perhaps  remove  him  from 
the  control  of  his  father,  and  give  him  a  right, 
•s  against  his  fhther,  to  apply  ul  his  earnings  to 


the  support  of  his  family.     Taunton  v.  Plymouth, 
15  Mass.  203. 

16.  A  bastard  child,  taken  from  its  mother  by 
artifice,  will  be  restored  to  her  custody  by  order 
of  the  Pennsylvania  court.  Commonwealth  v. 
Fee,  6  S.  d^  R.  255. 

17.  The  father,  as  guardian  by  nature,  has  no 
right  to  receive  the  rents  and  profits  of  his  child's 
lands.    Jackson  v.  Combs,  7  Cow.  36. 

18.  A  father  is  not,  as  natural  guardian,  au- 
thorized to  receive  payment  of  a  legacy  to  his 
child.     Miles  v.  Boyden,  3  Pick.  213. 

19.  The  father  takes  the  personal  estate  of  a 
child  dying  intestate  without  wife  or  child.  Rob- 
inson V.  Martin,  2  Teates,  525. 

20.  Where  a  child  had  been  duly  bound  as  an 
apprentice,  in  Upper  Canada,  and  her  master  had 
removed  with  her  into  this  state,  the  court,  upon 
habeas  corpus,  refused  to  deliver  her  to  the 
mother  of  the  child,  who  had  married  a  second 
husband;  it  appearing  that  the  child  was  desi- 
rous of  continuing  with  her  master.  Common^ 
wealth  V.  Hamilton,  6  Mass.  273. 

21.  The  claims  of  a  son,  for  compensation  for 
services  rendered  to  his  father  after  he  arrives 
of  age,  are  not  regarded  favorably  by  the  courts  of 
Pennsylvania.  Joseph  Walker^s  estate,  3  Rawle, 
243. 

22.  A  parentis  authority  to  dispose  of  the  ser- 
vices of  his  child  ceases  when  the  child  arrives 
at  the  age  of  21.     State  v.  Shreve,  Goxe,  230. 

23.  A  parent  is  entitled  to  the  earnings  of  his 
minor  child,  where  there  is  no  agreement,  ex- 
press or  implied,  that  payment  may  be  made  to 
the  child ;  and  an  action  for  the  work,  labor,  and 
service  of  such  child,  must  be  brought  in  the 
name  of  the  parent.  Shvte  v.  Dorr,  5  Wend. 
204.     Benson  v.  Remington,  2  Mass.  113. 

24.  A  father  may  lawfully  give  to  his  son  his 
time ;  and  if  he  receives  the  son's  earnings  after- 
wards, ft  will  be  a  good  consideration  for  any  prom- 
ise from  the  father.    Jenney  v.  Alden,  12  ib.  375 

25.  A  father  may,  by  agreement  with  his  minor 
son,  relinquish  to  him  the  right  be  has  to  his  ser- 
vices, and  the  father  will  be  precluded  from  suing 
for  the  services  of  such  son,  performed  within 
the  period  embraced  by  the  agreement,  although 
he  has  given  notice,  to  the  party  employing  the 
son,  not  to  pay  his  wages  to  him.  Morse  v.  Wei- 
ton,  6  Conn.  547. 

sis.  A  parent  may  authorize  his  son  to  contract 
with  his  employer  and  receive  wages.     U.  Statet 
V.  Mertz,  2  Watts,  406.     Gale  v.  Parrot,  1  N 
Hamp.  28. 

27.  If  a  parent  contract  for  the  services  of  his 
minor  child,  in  consideration  of  a  remuneration 
to  the  latter,  the  contract  is  valid,  and  will  ena^ 
ble  the  child  to  maintain  an  action  for  the  breach 
of  it,  in  his  own  name.  Eubanks  v.  Peak,  2 
Bailey,  497. 

28.  A  parol  agreement  by  a  parent,  that  his 
child,  aged  16,  shall  serve  another  till  he  arrive 
at  21,  when  he  is  to  receive  a  certain  sum,  is 
within  the  statute  of  frauds :  but,  if  any  services 
are  rendered  under  such  contract,  there  may  be 
a  recovery  under  a  quantum  meruit.  The  same 
is  true  where  the  contract  has  been  terminated 
by  assent  of  parties.   Shute  v.  Dorr,  5  Wend.  204. 

29.  Where  a  minor  son  makes  a  contract  for 
his  services  on  his  own  account,  and  his  father 
knows  of  it,  and  makes  no  objection,  there  is  an 
implied  assent  that  the  son  shall  have  his  earn- 
ings ;  so  that,  unless  there  is  a  design  to  defraud 
the  father's  creditors,  the  earningrg  will  belong  to 
the  son.     Whiting  v.  Earle,  3  Pick.  201. 

30.  A  fiither  may  bind  his  child  as  a  servant  m 
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New  Jeriey ;  and  the  year  onlj  of  the  child'i 
birth  beinff  stated  in  the  indenture,  bnt  not  the 
month  and  day,  will  not  avoid  it.  SitM/U  ▼.  Tof 
lor,  2  Penn.  467. 

31.  A  father  can  give  his  minor  aon  his  time, 
verbally,  and  the  son  will  be  entitled  to  hia  sub- 
sequent  earnin|^.     Ckase  v.  Smith,  5  Verm.  556. 

32.  A  father-in-law  is  not  obliged  to  maintain 
the  children  which  his  wife  may  have  had  bv  a 
former  husband,  and  consequently  is  not  entitled 
to  their  earnings.  CommonwttJtk  v.  Hamilton, 
6  Mass.  273,  27o,  Freto  v.  Broym,  4  ib  675. 
Worcester  v.  Marckant,  14  Pick.  510. 

33.  In  such  case,  the  child  is  entitled  to  his 
earnings  in  the  service  of  a  third  person,  and  is 
liable  to  the  father-in-law  for  necessaries,  upon  an 
implied  aesumpsit.    Freto  v.  Brown,  4  Mass.  675. 

34.  Where  an  infant  made  a  contract  to  labor 
for  a  stranger,  and  received  for  his  services  a 
negotiable  note,  which  he  indorsed  to  a  third 
person  f9r  a  valuable  consideration,  and  his  father 
made  no  claim  for  hia  son's  services  until  after 
such  indorsement,  —  it  was  held,  that  payment 
to  the  &ther  by  the  maker  of  the  note,  who  had 
knowledge  of  the  indorsement,  was  no  defence 
to  a  suit  Uiereon  by  the  indorsee.  J^igkHngaU  v. 
Wilkinfton,  15  ib.  272. 

35.  In  assumpsit  by  a  father  for  the  work  and 
labor  of  his  minor  son,  defendant  may  show,  from 
the  practice  of  the  father  in  other  cases,  author- 
ity of  the  son  to  make  a  special  contract,  and 
that  such  contract  was  not  fulfilled  by  him. 
CkiUon  V.  PkUip9,  1  Verm.  41. 

36.  An  action  on  the  case  may  be  maintained 
by  a  father  for  a  personal  injury  done  to  his  child 

.  and  servant,  under  a  per  quod,     Vankom  v.  jpraa- 
man,  1  Halst.  322. 

37.  And,  thouf  h  the  child  may  be  living  at  the 
time  in  another  family,  such  action  is  maintain- 
able under  certain  circumstances,  ib. 

38.  Where  a  minor,  at  a  great  distance  from 
his  father,  entered  into  a  contract  of  labor  for 
another,  which  he  performed ;  and  the  party 
afterwards  refused  payment,  insisting  that  he 
acted  only  as  the  agent  of  a  third  person,  with 
whom  the  minor  was  induced,  by  his  own  desti- 
tute situation,  to  settle,  taking  his  negotiable 
note  payable  at  a  distant  day  for  the  Wance 
due,  —  it  was  held,  that  the  father  was  not  con- 
cluded by  these  proceedings,  but  might  instantly 
maintain  an  action,  for  the  wages  of  the  son, 
against  the  party  with  whom  he  originally  con- 
tracted.   Keen  v.  Spragtu,  3  Greenl.  77. 

39.  Where  a  parent,  on  removing  to  a  distant 
part  of  the  state,  left  his  daughter  m  the  care  of 
an  inhabitant  of  her  native  town,  to  live  with 
him  till  she  should  be  18  years  old,  and  be  treated 
as  his  adopted  child,  —  this  was  held  to  be  no 
emancipation,  the  father  having  still  the  right  to 
reclaim  her.     Sumner  v.  Sebec,  3  Greenl.  S»3. 

40.  Emancipation  of  a  child  is  never  to  be  pre- 
sumed, but  must  always  be  proved,  ib, 

41.  If  the  father  deny  the  child  a  home,  and 
force  him  to  labor  abroad  for  his  living,  or  give 
or  sell  him  his  time^  the  law  implies  an  emanci- 
pation of  the  child,  and  will  ffiye  him  the  benefit 
of  contracts  made  with  hia  for  his  services ;  and 
a  payment  made  to  the  ehild,  in  such  circum- 
stances, will  be  a  good  discharge  of  such  contract. 
Jfightinfmle  v.  WitJdngton,  15  Mass.  272,  275. 

42.  If  a  parent,  in  Pennsylvania,  permit  his 
minor  child  to  improve  and  settle  a  tract  of  land, 
the  child  acquires  a  title  by  such  improvements  as 
efiectually  as  if  he  were  of  age.  Gaibraiih  v. 
Black,  4  S.  d^  R.  207. 

43  A  fiither  bound  hia  minor  son  an  appnn- 


tice  until  he  should  become  of  age,  by  an  inden* 
tnre  executed  by  the  father  and  son  and  the  mas- 
ter, securing  to  the  minor  the  benefit  of  his  earn* 
ings.  The  minor  afterwards,  with  the  consent 
of  the  father  and  roaster,  sailed  on  a  whaling 
voyage,  and  the  indenture  was  discharged  by  a 
deed  executed  by  the  father  and  master.  An 
order  of  the  same  date  with  this  discharge  wan 
drawn  by  the  minor  and  his  father,  in  favor  of 
the  master,  upon  the  owners  of  the  ship,  for  a 
part  of  the  minor's  earnings,  and  another  order 
was  drawn  at  or  about  the  same  time,  by  the  minor 
alone,  for  all  his  earnings,  in  favor  of  another 

5>rson,  and  the  father  never  claimed  them, 
eld,  they  were  not  liable  to  be  attached  by  a 
trustee  process  against  tha  father.  Jiancheoter 
V.  5milA,  ]2Pick.  113. 

44.  Submission  to  arbitration,  by  a  father,  on 
behalf  of  his  infant  child,  with  an  award  thereon, 
wiU  bind  the  child.  MorriU  v.  WUUams,  Har- 
per, 306. 

45.  A  child  born  out  of  wedlock,  in  the  year 
1774,  was  legitimated  by  the  subsequent  mar- 
riage  and  acknowledgment  of  the  parents  in 
1776.     Sleigh  V.  Stnder,  5  Call,  439. 

46.  No  action  will  lie,  in  behalf  of  a  parent, 
for  procuring  the  marriage  of  an  infant  child 
without  the  parent's  consent  Joneo  v.  Teois,  4 
Litt.  25. 

47.  An  action  for  loss  and  damage  lies  for  a 
father,  for  enticing  away  a  minor  daughter,  and 
procuring  her  to  be  married  fraudolenUy.  Hills 
V.  Hobert,  2  Root,  48. 

48.  A  parent  cannot  maintain  trespass  for  de 
bauching  his  daughter  if  he  allows  the  defendant 
to  have  such  intercourse.     Seagor  v.  Sligerland, 
2  Caines,  219. 

49.  A  father  may  have  an  action  for  the  seduc- 
tion of  his  minor  daughter,  though  she  residea 
out  of  his  family,  if  he  has  not  divested  himself 
of  the  riffht  to  control  her  person,  or  to  require 
her  services.  Emery  v.  Gowen,  4  Greenl.  33. 
So  if,  being  bound  an  apprentice,  her  master 
turns  her  awav,  —  or  if,  witli  his  consent,  she  re- 
turns to  her  Ather,  and  is  seduced, — the  father 
may  have  his  action,  ib* 

50.  An  infant  owes  reverence  to  his  mother, 
but  she  has  no  le^  authority  over  him,  and  no 
legal  right  to  his  services.      Commonwealth  ▼ 
Murray,  4  Binn.  487. 

51.  The  mother,  after  the  death  of  tbe  father, 
remains  the  head  of  the  family.  She  has  the 
like  control  over  the  minor  children  as  he  had 
when  living.  She  is  bound  to  support  them,  if 
of  sufficient  ability,  and  they  cannot  by  law  be 
separated  from  her.  Dedham  v.  Jfatick,  16  Mass. 
135,  140.  J^ightingaU  v.  Withington,  15  ib. 
272,  274. 

52.  But  she  is  not  compellable  to  support  such 
child,  if  the  child  have  sufficient  estate  for  ita 
own  support.  Whipple  v.  Dow,  2  ib.  415.  Dawes 
V.  Howard,  4  ib.  97,  99. 

53.  Otherwise,  it  seems,  in  the  case  of  a  father. 
fFhipple  V.  Dow,  2  ib.  415, 419.  Dawes  v.  How^ 
ard,  4  ib.  97,  99. 

54.  But  if  the  father  be  not  of  sufficient  abili* 
t^,  he  will  be  entitled  to  a  reasonable  compensa^ 
tion  for  their  support,  out  of  their  own  property, 
Dawes  v.  Howard,  4  ib.  97.  * 

55.  A  mother  is  entitled  to  recover,  on  a  writ- 
ten contract  made  with  her,  the  wages  due  under 
it  for  the  labor  of  her  son,  a  minor.  Volentins 
V.  Bladen,  Harper,  9. 

56.  In  an  action  by  a  mother,  for  the  services 
of  her  minor  son,  it  must  be  averred  in  the  decla- 
ration that  the  father  is  not  living,  and  that  sha 
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it  entitled  to  the  seryices  of  the  minor,  as  guard- 
ian or  otherwise.     Burk  ▼.  Phips,  I  Root,  487. 

57.  A  mother  cannot,  as  natural  guardian, 
make  a  valid  contract,  by  parol,  with  a  third  per- 
son, for  the  services  of  her  daughter  until  she 
becomes  of  age.  Whether  she  can  make  such 
by  deed,  qwtre.  Morris  v.  Loio,  4  Stew.  &. 
Port.  123. 

58.  Where  a  mother,  in  consideration  of  occu- 
pying her  child's  estate,  agrees  to  board  such 
child,  and  the  child,  upon  coming  of  age,  de- 
mands and  receives  rent  for  such  occupation, 
the  mother  will  be  entitled  to  a  compensation  for 
the  hoard  of  such  child.  Whipple  y.  2>oio,  2 
Mass.  415. 

59.  An  action  will  lie  in  behalf  of  the  mother, 
after  the  father's  death,  for  enticing  away  her  in- 
fant, by  which  the  parent  lost  her  services. 
Jones  V.  Tevis^  A  Litt.  25. 

60.  Where  a  son  purchases  and  stocks  a  farm 
as  a  home  for  an  indigent  father,  who  resides 
and  labors  thereon,  the  products  are  not  subject 
to  attachment  as  the  son's  property.  Broton  v. 
Seott^  7  Verm.  57. 

61.  A  son,  in  the  lifetime  of  the  father,  has 
no  interest  in  his  estate,  and  a  release  thereof 
to  the  father  is  void.  Robinson  v.  Robrnsoriy 
Brayt.  65. 

62.  A  deed  of  personal  property,  from  parent 
to  child,  the  parent  not  indebted  at  the  time,  by 
which  it  is  agreed  that  the  parent  shall  keep  pos- 
session during  life,  is  not  ydid.  Bokn  v.  Head- 
Uy,  7  Har.  &  J.  257. 

63.  A  bond,  executed  by  a  son  to  his  parent, 
for  $500,  with  interest  annually  if  demanded,  is 
a  valuable  consideration,  and  will  sustain  a  con- 
veyance of  land  as  a  purchase,  although  it  is  the 
intention  of  the  parties  that  the  principal  of  th^ 
bond  shall  not  be  exacted.  Jackson  v.  Peck^  4 
Wend.  300. 

64.  Where  a  father  puts  property  into  the  pos- 
session of  his  married  daughter,  it  is,  prima  faeie^ 
a  gifl ;  but  the  act  may  be  explained  so  as  to  re- 
strict it  to  a  life  estate,  or  a  loan,  according  to 
the  intention  of  the  parties.  Steedman  v.  Jlf^eil, 
a,  C.  194. 

65.  ify  during  the  infancy  of  his  child,  a  parent, 
with  the  child's  assent,  sells  the  child's  personal 
property,  engaging  to  replace  it,  and  the  parent 
buys  other  property  and  gives  it  to  the  child,  (the 
parent,  who  is  insolvent,  retaining  possession  of 
it  all  the  while,)  it  is  held,  that  such  substituted 
property  belongs  to  the  parent,  and  is  subject  to 
excution  under  a  judgment  against  him.  Fonda 
y.  Van  Home,  15  Wend.  631. 

66.  A  parent  is  bound  to  provide  his  children 
with  necessaries ;  and,  if  he  neglects  to  do  so,  a 
third  person  may  supply  them,  and  charge  the 
parent  with  the  amount.  Van  VdLkinburgh  v. 
Watson,  13  Johns.  480. 

67.  But  such  third  person  must  take  notice,  at 
his  peril,  of  what  is  necessary  for  the  infant,  ac- 
cording to  his  precise  situation ;  and  where  the 
infant  lives  with  his  parent,  and  is  provided  for 
by  him,  a  person  furnishing  necessaries  cannot 
charge  the  parent,  t^. 

68.  An  infant,  living  with  his  parent,  cannot 
bind  himself  for  what  would  otherwise  be  consid- 
ered necessaries ;  aliter,  if  he  were  living  away. 
Smith  V.  Young,  2  Dev.  &  Bat.  26. 

69.  The  liability  of  a  father,  under  the  statute, 
to  support  his  son,  who  is  unable  to  support  him- 
self, does  not  accrue  until  proceedings  have  been 
had  pursuant  to  the  statute ;  consequently,  the 
furnishing  supplies  to  a  son  before  such  proceed- 
ings is  not  a  benefit  to  the  father,  so  as  to  consti- 
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tute  a  legal  consideration  for  his  promise,  made 
after  the  supplies  were  furnished,  to  pay  for  them. 
Mills  V.  Wyman,  3  Pick.  207.  Loomis  v.  JfetohaU^ 
15  ib.  159. 

70.  Where  a  son,  who  was  of  full  age,  and  had 
ceased  to  be  a  member  of  his  father's  family,  was 
suddenly  taken  sick  among  strangers,  and,  be- 
ing poor  and  in  distress,  was  relieved  by  the 
plaintiff,  and  afterwards  the  father  wrote  to  the 
plaintiff,  promising  to  pay  him  the  expenses 
incurred,  it  was  held,  that  such  promise  would 
not  sustain  an  action.    Mills  y.  Wyman,  3  ib.  207. 

71.  Where  a  daughter,  of  full  age,  leaves  the 
house  of  her  father,  he  is  not  bound  to  pay  for 
her  board,  and  provide  clothes  for  her,  in  the 
house  of  another,  without  an  express  promise,  or 
some  act  from  which  a  promise  might  be  inferred. 
Wood  V.  Gills,  Coxe,  449. 

72.  Where  a  child  leaves  his  parent's  house 
voluntarily,  for  the  purpose  of  seeking  his  for- 
tune in  the  world,  or  to  avoid  parental  discipline 
and  restraint,  the  parent  is  under  no  obligation 
to  pay  for  his  support.  Angd  y.  MLellan,  16 
Mass.  28. 

73.  ^fortiori,  where  the  child,  having  arrived 
at  years  of  discretion,  though  not  of  manhood, 
violates  the  laws,  and  becomes  a  fugitive  from 
justice,  ib. 

74.  Where  an  infant  child  escapes  from  his 
father,  for  fear  of  personal  violence  and  abuse, 
and  cannot  with  safety  live  with  him,  the  father  is 
liable  for  necessary  support  and  education  fur- 
nished to  such  child  by  a  stranger.  Stanton  y. 
WUlson,  3  Day,  37. 

75.  Husband  and  wife  were  divorced,  and  ali- 
mony was  decreed  her  in  lieu  of  dower,  and  she 
was  constituted  sole  guardian  of  two  of  their  in- 
fant children.  It  was  held,  that  the  father  was 
still  liable  for  the  education  and  necessary  sup- 
port of  such  children,  furnished  by  her  as  guard- 
ian, and  afterwards  by  a  stranger,  whom  she 
married,  ib. 

76.  What  are  necessaries,  in  such  case,  is  to 
be  determined  by  the  jury,  with  reference  to  the 
circumstances  of  the  parties,  ib. 

77.  A  parent's  requesting  a  physician  to  attend 
his  son,  who  is  of  age,  raises  no  promise  on  the 
part  of  the  parent  to  pay  the  bill,  though  the  son 
be  living  at  the   father  s  house.     Boyd  v.  Sap 
pington,  4  Watts,  247. 

78.  Where  a  father  paid  for  what  his  minor  son 
had  bought  on  trust,  without  expressing  any  dis- 
approbation, or  giving  the  tradesman  notice  not 
to  trust  him  further,  he  was  held  liable  for  goods 
subsequently  furnished  the  son,  though  he  had 
given  instructions  to  the  son  to  contract  no  more 
debts,  and  had  placed  him  under  the  care  of  s 
person  who  was  to  furnish  him  with  every  thing 
necessary  and  suitable.  Bryan  y.  Jackson,  4 
Conn.  288. 

79.  Under  the  navy  acts,  the  consent  of  the  fa- 
ther is  not  necessary  to  the  valid  enlistment  of 
boys  in  the  service.  U.  States  v.  Bainbridge,  1 
Mason,  71. 

80.  A  father  may  maintain  a  suit  in  the  admi- 
ralty for  a  tortious  abduction  or  seduction  of  his 
minor  son,  on  a  voyage  on  the  high  seas,  in  the 
nature  of  an  action  per  quod  servitium  amisit,  for 
it  is  a  continuing  tort.  Plummer  v.  Webb,  4  ib. 
380. 

81.  Under  the  act  of  Congress  of  20th  January, 
1813,  a  minor,  who  has  neither  father  nor  ffuard- 
ian,  must  obtain  the  consent  of  his  mother,  if 
he  have  one.  Commonwealth  v.  Callan,  6  Binn. 
255.* 

82.  Under  the  United  States  act  of  Slst  Jtnit- 
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•fj,  Id09»  relating  to  aeameii  &nd  boys  for  the 
iMTal  Mnrice,  an  infant,  of  years  of  disoietion, 
who  hai  a  mother  but  no  father,  master,  or  guard- 
ian, may  contract  to  serve  against  the  consent 
9f  his  mother,  with  whom  he  reaides.  Comwum- 
wmUtk  T.  Murray^  4  Binn.  487. 

63.  Under  the  act  of  Con^ss  of  90th  Janu- 
wy,  1813,  the  consent  of  a  minor*s  (Mkreat  to  his 
enlistment  is  sufficient  if  it  be  given  after  the 
enlistment.  CommonwtaUk  ▼.  Camae^  1  8.  & 
R.87. 

84.  Where  a  statute  provided  that  every  mas- 
ter of  a  ship  that  should  carry  or  transport  out  of 
this  government  an  in&nt,  ac.,  without  the' con- 
sent of  his  parents,  should  be  liable  for  the  dam- 
ages sustained  by  the  parent,  dtc.,  in  a  special 
action  of  the  case,  it  was  held,  that  no  action 
could  be  maintained  by  the  infant's  mother  and 
stepfather,  they  having  no  legal  right  to  the  mi- 
nor's society  or  services.  WarcuUr  v.  Mar^kaaU^ 
X4  Pick.  510. 


PARISH. 

L   Cf  du  RdaHonM  of  Paritks$,  inter  sese, 

and  of  thdr  RdationM  to  Towns. 
II.   Cf  the  Orfonixation^  Powers^  Rights^  amd 

IaMLUuMj  qfFansket. 
III.    Wkoare  MemberM  of  a  Farisk;  tkmr  RigktM 

and  LioHUtitt. 
.  V.   Cf  Parsonage  or  ministerial  Lands. 
V.  (^  Ministers  and  Councils. 
^V  I.   Of  Meeting' Houses  and  Pews* 
1  I    Q/"  Taxes. 

I.  Cftke  ReUaions  of  Parishes^  inter  sese,  and 
iff  their  Relations  to  Towns. 

1.  After  a  grant  of  land  to  a  town  for  the  use 
of  the  ministry,  if  the  town  be  divided,  and  such 
land  fall  withm  the  boundaries  of  the  new  town, 
the  title  to  the  land  still  remains  in  the  old  town. 
Baptist  Society  v.  Candia^  2  N.  Hamp.  20. 

2.  And,  where  the  new  town  attempted  to  sell 
«nch  landf  and  actually  received  the  considera- 

ion,  it  was  held  not  to  be  liable  for  any  portion 
cf  ,the  sum  received  to  a  religious  society  incor- 
poiated  within  its  boundaries,  ib. 

?  An  ecclesiastical  society,  in  Connecticut, 
before  the  adoption  of  the  constitution  of  that 
state,  is  not,  by  that  constitution,  and  the  subse- 
quent laws  relating  to  religious  societies,  divest- 
ed of  its  local  character,  itwater  v.  Woodbridge^ 
6  Conn.  223. 

4.  Where  part  of  the  inhabitants  of  an  ecclesi- 
astical society,  which  previously  embraced  all 
the  inhabitants  of  the  town,  organised  themselves 
as  a  societv,  under  the  Connecticut  act  of  1804, 
it  was  held,  that  this  continued  to  be  the  same 
ecclesiastical  corporation.  Merwiny.  Csmv,  3 
ib.3C. 

5.  If  a  majority  of  a  Congrepitional  church 
separate  from  the  parish,  the  mmority  who  re- 
main will,  to  all  civil  purposes,  constitute  Uie 
old  church,  although  the  minister  also  secedes. 
Stebbins  v.  Jennings^  10  Pick.  172.  Sawyer  v. 
Baldwin,  l\  ib.  4d2. 

6.  Where  land  is  given  to  a  town  in  its  paro- 
chial capacity,  the  proceeds  from  the  sale  of  sudi 
land  become  the  property  of  the  town  in  this  ca- 
pacity ;  and,  upon  the  organization  of  a  parish, 
the  parish  succeeds  to  all  the  parochial  property, 
rights,  duties,  and  liabilities,  of  the  town.  iMd- 
low  V.  Sikes,  19  ib.  317.     Shrewsbury  v.  Smit^^  14 

b.  897.    MUton  v  Milton,  10  ib.  447. 


7.  Every  town  is  considered  to  be  a  parish  un 
til  a  separate  parish  is  formed  within  it,  and  then, 
the  inhabitants  and  territory  not  included  in  this 
separate  parish  constitute  the  first  parish.    BrunS" 
wick  V.  Dunning,  7  Mass.  445. 

8.  The  creating  of  a  poll- parish  has,  under  the 
Massachusetts  statute  of  1786,  c.  10,  this  effect, 
as  much  as  the  creating  of  a  parish  circumscribed 
by  one  continuous  line,  and  in  which  ail  the  lands 
shall  join  and  be  contiguous  to  each  other.  Jlfi- 
not  V.  Curtis,  ib.  441. 

9.  And,  when  incorporated,  such  poll-parish  is 
considrred  as  ^*  set  oix  "  from  the  town.  Sutton 
V.  Cole,  8  ib.  96. 

10.  In  1659,  the  proprietors  of  common  land  in 
Dorchester  passed  a  vote,  giving  and  setting 
apart  400  acres  of  the  common  land,  one  half  for 
the  use  and  maintenance  of  the  ministry,  to  the 
inhabitants  of  Dorchester  living  on  the  north- 
west side  of  Neponset  River,  and  the  other  half  to 
the  inhabitants  of  Dorchester  living  on  the  south* 
east  side,  to  be  improved  for  the  use  of  the  min- 
istry there.  In  1662,  the  inhabitants  of  the  south- 
east side  were  incorporated  as  the  town  of  Mil- 
ton, and  a  partition  of  the  400  acres,  **  formerly 
laid  out  for  the  maintenance  of  the  ministrv  in 
both  towns,'*  was  made  by  Dorchester  and  Mil- 
ton ;  and  Milton  entered  upon  the  part  set  off  to 
that  town  in  severalty,  held  the  same,  and  re- 
ceived the  income  thereof,  till  1818,  when,  accord- 
ing to  a  vote  of  the  town,  the  Congregational  iiv> 
hwitants,  not  belonging  to  any  society  out  of  the 
town,  were  incorporated  as  the  first  parish,  with 
all  the  parochial  rights  and  duties  previously 
appertaining  to  the  town,  and  the  parish  entered 
upon  the  land  set  off  to  Milton  as  above  men- 
tioned. Held,  the  town  of  Milton  took  the  land 
in  its  parochial  capacity,  and,  on  the  incorpoia- 
tion  of  the  parish,  the  parish  took  it.  MUton  v. 
First  Pansh  in  MiUon,  10  Pick.  447. 

11 .  Milton,  before  incorporation  of  the  parish, 
having  supported  a  minister,  held,  that  the  fact 
that  the  income  of  the  land  was  sometimes  paid 
into  the  town  treasury,  and  not  specifically  ap- 
propriated to  the  salary  of  the  minister,  did  not 
disprove  a  seizin  in  the  town  fo»  the  use  of  the 
ministry,  t^. 

12.  W  here  a  meeting-house  was  built  by  a  vote 
of  the  town,  it  was  held,  that  the  debt  was  due 
from  the  whole  town,  although  a  second  parish 
had  been  incorporated  in  the  mean  time.  Eager 
V.  Marlborough,  10  Mass.  430. 

13.  Where,  in  a  town  consisting  of  one  parish 
or  more,  a  religious  society  is  incorporated,  con- 
sisting of  individuals  from  the  parishes  already 
existing,  the  members  of  this  new  society  .cease, 
from  the  time  of  their  incorporation,  to  be  mem- 
bers of  the  respective  parishes  within  the  limits 
of  which  they  may  reside.  Sutton  v.  Cole,  8  ib.  96 

14.  Where,  by  a  private  act  of  the  legislature, 
several  persons,  together  with  their  polls  and  es- 
tates, were  set  off  from  the  town  in  which  they 
lived^  and  annexed  to  a  parish  in  another  town, 
to  which  parish,  it  was  declared  in  the  act 
**  they  should  forever  thereafter  be  considered  as 
belonging,  and  there  to  do  duty  and  enjoy  parish 
privileges,*'  it  was  determined,  that  the  efiect 
of  such  act  was  permanently  to  alter  the  bounda- 
ries of  the  parish  so  &r  as  to  include  therein  the 
lands,  and  to  make  every  person  afterwards  liv- 
ing upon  those  lands,  or  upon  any  part  of  them, 
members  of  such  parish,  and  entitled  to  the  priv 
ileges  and  liable  to  the  duties  thereof,  although, 
as  to  municipal  duties  and  rights,  they  would  be 
members  of  the  town  in  which  the  lands  were 
Btuated.    Colhum  v.  ElUs^  7  ib.  89. 
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15.  But,  in  a  similar  ease,  it  was  afterwards 
held,  that  such  transfer  was  not  a  permanent  al- 
teration of  the  boandaries  of  the  parish,  but 
merely  intended  as  a  persona]  aecommodation  to 
the  tenant,  apon  whose  decease  the  land  would 
reyert  to  the  parish  from  which  it  wasti^en,and 
constitute  a  part  of  its  territory.  Kingabery  t. 
Madty  8  ib.  154. 

16.  Where  no  part  of  a  town  is  included  in,  or 
constitutes,  a  parish,  the  duties  of  a  parish  are  re- 
quired of  the  town,  which  is  obliged  to  maintain 
and  support  public  religious  worship,  and  per- 
fi>rm  all  parish  duties.  DiUingham  ▼.  Shmo,  5 
ib.  547.  Cockrm  ▼.  Csmtfrn,  15  ib.  302.  Jeioett 
▼.  BurroM^As,  ib.  464. 

17.  Where  the  inhabitants  of  a  parish  or  dis- 
trict, preTionslj  incorporated  for  the  suppo* »  of 
public  worship,  are  afterwards  incorporate?  as  a 
town,  and  the  territorial  boundaries  are  th'  same, 
the  town  is  not  of  course,  nor  by  any  necessary 
ooBstmction,  the  successor  of  the  parish.  The 
distinct  incorporations  may,  and,  for  many  pur- 
poses in  the  exercise  of  their  seyeral  powers  and 
authorities,  must,  subsist  together,  and  act  apart 
under  the  management  of  dtflerent  officers.  DU- 
Unghm,m  t.  3ko»,  3  ib.  267.     ih,  5  Mass.  547. 

18.  The  inhabitants  of  a  town  are  not  necessa- 
rily, and  of  courw,  members  of  the  parish  in- 
cluded within  the  limits,  ib.  3  Mass.  276.  ib, 
5  Mass.  547. 

19.  Several  parishes  are  often  incorporated 
within  the  limits  of  a  town,  and  sometimes  a  sin* 
gle  parish  embraces  parts  of  diflferent  towns,  ib. 
547. 

90.  It  was  the  usa^  of  all  towns  formerly,  be- 
fore they  became  divided  into  parishes,  to  trans- 
act their  parochial  concerns  at  town  meetings, 
making  no  difference  in  their  forms  when  acting 
upon  &ose  subjects  or  upon  matters  of  mere  mu- 
nicipal or  political  concern.  Amttm  t.  Thomas^ 
14  ib.  333. 

21.  That  part  of  the  Massachusetts  statute  of 
1786,  c.  10,  §  4,  which  provides  that,  where  one  or 
more  parishes  shall  be  set  off  from  a  town,  the 
remmining  part  shall  constitute  the  first  parish,  is 

.still  in  force  in  Maine.    Biekardaon  ▼.  Broien,  6 
Greenl.  355. 

22.  Where  lands,  which  had  been  originally 
granted  to  a  town  for  the  use  of  the  ministry, 
were  sold  by  virtue  of  a  resolve  of  tiie  legisla- 
ture^  and  the  money  put  at  interest  by  the  town, 
the  annual  income  to  be  applied  to  the  use  of  the 
ministry ;  and,  afterwards,  a  number  of  the  in- 
habitants being  incorporated  into  a  separate 
religious  society,  the  residue  became  a  distinct 
parish;  it  was  holden,  that  this  residue,  thus 
formin||^  a  distinct  parish,  succeeded  to  all  the 
parochial  rights  and  duties  of  the  town,  and  were 
entitled  to  recover  of  the  town  the  money  and 
mterest  arising  from  the  sales  of  such  land.  Win- 
tkrop  V.  mntkrop^  1  ib.  208. 

II.    0/  Ae   OrgMmxation^  Powera^  Rigbta^  and 
LuibiUtiea^  of  Pariakea. 

23.  Voluntary  associations,  under  the  statute 
of  1811,  c.  6,  are  not  governed  by  the  laws  regu- 
lating incorporated  religious  societies  in  regard 
to  calling  meetings,  time  of  holding  them,  choice 
of  officers,  or  qualifications  of  voters ;  nor  is  it 
necessary  to  a  legal  organization,  that  the  clerk 
should  be  under  oath.  Fiaher  v.  Whitman^  13 
Pick.  350. 

24.  Where  several  persons  made  a  written 
agreement  to  form  themselves  Into  a  religious 
society,  and  held  meetings  at  whieli  %  moderator, 


clerk,  prudential  committee,  aad  committee  ftt 
signing  certificates  of  membership,  were  appoint* 
ed,  it  was  held  to  be  regularly  formed  and  organ 
ized,  under  the  statute  of  1811,  c.  6.  t^. 

25.  The  statute  of  1811,  c.  6,  is  in  no  part  re- 
pealed b^  the  statute  of  1823,  c.  106,  and  it  does 
not  requne  the  certificate  of  membership  to  be 
filed  by  the  member,  but  only  by  his  authority  or 
subsequent  ratification,  ib. 

26.  The  powers  of  parishes  extend  only  to  the 
settlement  of  ministers  and  building  houses  of 
public  worship.     Banga  v.  Sn&w^  1  Mass.  181. 

27.  The  great  object  of  the  3d  article  in  the 
bill  of  rights  of  Massachusetts  was,  to  enjoin  on 
the  legislature  the  causing  of  public  Protestant 
teachers  to  be  elected  and  maintained  by  the 
several  incorporated  reliffioua  societies  in  the 
state,  and  to  guard  agamst  an  ecclesiastical 
hierarchy  and  jurisdiction  of  one  sect  of  Chris- 
tians over  another  sect,  and  also  any  religious  test 
as  a  qualification  for  office.  Tkaaier  v.  Jonaa^  4 
ib.  570.     Bamaa  v.  Falmmdk^  6  ib.  410. 

2B.  But  it  was  not  the  intent  to  prevent  the 
legrislature  from  making  new  religious  incorpo- 
rations, or  from  setting  off  the  members  of  any 
religious  incorporation  to  another  religious  in- 
corporation, whether  of  the  same  denomination 
of  Uhristiaas  or  not.  ThmxiaT  v.  Jcmss,  4  ib. 
570. 

29.  Where  a  number  of  persons  or^^ixed 
themselves  as  a  voluntary  religious  society,  it 
was  held,  that  the  facts,  that  no  further  meeting 
was  held  within  six  months,  when  the  question 
was  made  as  to  the  dissolution  of  the  society , 
that  the  records  were  afterwards  burned  by  the 
clerk,  but  not  by  order  of  the  society ;  that  many 
members  had  withdrawn  fh>m  the  society,  did 
not  prove  (as  it  did  not  appear  that  all  the  mem* 
hers  had  withdrawn,  or  that  there  had  been  any 
corporate  act  evincing  an  intention  to  dissolve) 
that  the  society  had  been  dissolved.  Omkea  v. 
RUl,  14  Pick.  442. 

30.  A  subscription  to  raise  money  for  the  sup- 
port of  public  worship  whenever  a  minister  of  a 
particular  sect  could  be  procured,  is  not  the  for- 
mation of  an  unincorporated  religious  society, 
within  the  Massachusetts  statute  of  1811,  c.  6. 
J&nea  v.  Csry,  6  Greenl.  448. 

31.  Where  a  town  had  become  a  Congrega- 
tional parish,  by  building  a  meeting-house  for 
that  denomination,  and  settling  a  minister,  and 
afterwards  an  act  was  passed  incorporating  cer- 
tain individuals  by  name,  with  their  families, 
having  B.  A.  for  their  pastor,  with  their  asso- 
ciates and  such  others  as  might  afterwards  asso- 
ciate with  them,  as  the  Congregational  society  in 
the  same  town  of  P. ;  it  was  held,  that  this  act 
did  not  create  a  new  corporation,  but  only  recog- 
nised and  confirmed  the  rights  of  the  parish 
already  existing,  and  entitled  to  the  parish  funds 
and  to  the  lands  reserved  for  the  use  of  the  min- 
istry in  the  town.  Paraonafield  v.  DaUon^  5 
Oreenl.  217. 

32.  The  certificate  of  incorporation  of  a  reli- 
gious society  is,  in  New  York,  the  proper  evidence 
of  the  fact  of  incorporation ;  the  record  of  the  cer- 
tificate is  not  sufficient.  Jaekaon  v.  LeggeU^  7 
Wend.  377. 

33.  At  elections  of  trustees  of  the  Bethel  Bap- 
tist Church,  in  New  York,  two  of  the  elders  or 
churchwardens  must  preside ;  if  there  be  no 
such  officers,  then  two  of  the  members  of  the 
church  may  preside.  People  v.  Peek^  11  ib.  604. 
A  clergyman  or  preacher  in  the  church  is  not  an 
elder,  within  the  meaning  of  the  statute,  ib. 

34.  Parol  evidence  is  admissible  of  the  nviii 
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ber  of  penoiu  entitled  to  Tote  at  such  elections, 
mlthongh  a  reffister  of  the  namei  of  the  stated 
hearers  in  such  church  is  kept  by  the  clerk  of 
the  trustees.    People  y.  Peek^  1 1  Wend.  604. 

35.  A  certificate  of  the  election  of  trustees  may 
be  received  in  evidence,  in  a  suit  testinjf  the  va- 
lidity of  their  election,  idthoiigh  the  same  be  not 
granted  until  some  months  after  the  election,  ib. 

36.  An  election  is  good,  though  the  require- 
ments of  the  statute  in  respect  to  notice  of  such 
election  have  not  been  complied  with,  provided 
that  the  election  was  fairlv  conducted,  and  there 
is  no  complaint  of  want  of  notice,   ib. 

37.  A  certificate  of  incorporation  of  a  religious 
society  cannot  be  acknowledged  before  a  com- 
missioner of  deeds,  in  New  York.  Baptist  So' 
eiety  v.  RapaUe^  16  ib.  605. 

38.  A  book  being  produced  as  the  record  of  a 
church,  it  appeared  that,  during  the  whole  time  it 
was  kept,  a  certain  individual  was  the  minister 
of  the  parish  and  pastor  of  the  church ;  that  the 
book  was  kept  wholly  or  chiefly  by  him  ;  that  it 
contained  a  regular  statement,  in  proper  form  for 
a  record,  of  the  admission  of  members,  the  choice 
of  officers,  and  the  transaction  of  the  regular  busi- 
ness of  the  church ;  and  that  no  other  book  was 
kept  ss  a  record.  Held,  that  the  book  was  the 
record  of  the  church.  Sawyer  v.  Baldutirif  11 
Pick.  492. 

39.  The  election  of  the  moderator  of  a  parish 
meeting  will  be  valid,  though  the  meeting  was 
called  to  order,  and  the  votes  were  received  and 
declared,  by  a  private  parishioner,  who  assumed 
that  authority  to  himself.  Jones  v.  Cary^  6 
Greenl.  448. 

40.  The  legality  of  a  town  or  parish  meeting 
for  the  choice  of  officers  is  sufficiently  proved  by 
showing  that  it  was  notified  and  warned,  in  due 
form,  bv  those  claiming  to  act  as  the  legally 
qualified  officers  of  the  preceding  year.  TiUUe 
T.  Carv^  7  Greenl.  426. 

41.  The  return  of  the  constable  or  collector,  on 
the  back  of  the  warrant  for  calling  a  town  or 
parish  meeting,  is  the  only  proper  evidence  that 
the  meeting  was  legally  warned,  ib. 

42.  And  such  return  must  show  the  manner 
in  which  the  meeting  was  warned,  or  it  will  be 
bad  ;  nor  can  a  defect  in  this  particular  be  sup- 
plied by  parol  evidence,  ib. 

43.  out  if  the  constable's  return  is  thus  de- 
jG?ctive,  it  does  not  follow  that  the  proceedings 
of  the  inhabitants  at  the  town  or  parish  meeting 
are  necessarily  void,  to  all  intents ;  since,  in  some 
cases,  the  objection  may  be  lost,  on  the  ground 
of  waiver  or  estoppel,  ib. 

44.  Yet,  in  an  action  against  the  moderator  of 
a  parish  meeting  for  refusing  the  plaintiff's  vote, 
the  constable's  return  not  showing  how  the  meet- 
ing was  warned,  this  defect  was  held  to  be  in- 
curable, and  fatal  to  the  action,  ib. 

45.  The  committee  of  an  ecclesiastical  society, 
appointed  under  the  Connecticut  statute  443,  tit. 
94,  **for  the  year  ensuing,"  continue  to  hold 
their  office,  after  the  expiration  of  the  year,  un- 
til superseded  by  the  appointment  of  another 
committee.     Bethany  v.  Sperry^  10  Conn.  200. 

46.  To  constitute  a  legal  meeting  of  such  a 
society,  having  a  committee,  under  the  3d  sec- 
tion of  such  statute,  it  must  have  been  warned 
by  that  committee;  and  the  society  has  not 
power  to  dispense  with  such  warning,  ib. 

47.  Where,  therefore,  the  clerk  of  the  society, 
there  being  a  committee,  affixed  the  names  of 
the  committee  to  a  warning,  and  posted  it  upon 
the  public  sign-post,  without  either  the  previous 
authority,  or  snbsequent  ratification  of  the  com- 


mittee, it  was  held,  thai  such  wamiu^  was  m 
effectual,  ib. 

48.  Persons  forming  a  society,  under  the  act  o* 
Vermont  of  1797,  "  un  the  support  of  the  go^ 
pel,"  may  be  of  another  town  than  that  wher% 
the  society  is  organized.  The  contract  of  such 
persons  to  pay  for  the  preaching  can  only  be  dis- 
charged by  vote  of  the  society  appearing  of 
record.  Congn^ational  Society  of  Woodstock  v. 
SiDant  2  Verm.  §SSi. 

49.  A  vote  to  reimburse  a  minister  for  repairs 
made  upon  the  parsonage,  passed  ailer  the  disso- 
lution of  his  connection,  is  not  binding  upon  the 
parish,  a  parish  having  no  right  to  incur  debts 
founded  upon  no  beneficial  equivalent.  Grtene 
V.  Maiden^  10  Pick.  500. 


III.    Who  are  Members  of  a  Parish^*  their 
Rights^  and  LiabUiiies. 

50.  Liability  to  taxation  is  a  criterion  of  mem 
bership;  and  whoever  is  a  member  of  a  parish 
has  a  right  to  vote,  and  the  officer  who  refuses 
the  vote  of  a  member  is  liable  in  an  action. 
Oakes  v.  Hill,  10  Pick.  333.  Sparrow  v.  Wood^ 
16  Mass.  457.  And  the  moderator  of  a  parish 
meeting  can  govern  himself  only  by  the  assess 
ment  list.     Sparrow  v.  Wood^  ib.  461 . 

51.  A  party  is  not  prohibited,  by  the  Massa- 
chusetts statute  of  1811,  c.  6,  and  1823,  c.  106, 
from  joining,  or  withdrawing  from,  a  parish  in  any 
other  manner  than  that  therein  prescribed.  Leav- 
iU  V.  Truair,  13  Pick.  111.  Oakes  v.  HiUy  10  ib. 
333. 

52.  The  sUtute  of  Maine,  of  1821,  c.  135,  did 
not  dissolve  territorial  parishes,  but  lefl  them  as 
they  stood  before  it  was  enacted.  Osgood  v. 
Bradley^  7  Greenl.  411. 

53.  Therefore  the  sons  of  the  members  of  such 
parishes,  on  coming  of  age  and  continaing  to  re- 
side within  the  limits  of  the  parish,  become  ipse 
facto  members  of  the  same.  t6. 

54.  So  also  persons  who  come  to  reside  within 
the  limits  of  a  territorial  parish,  and  do  not  be- 
long to  any  other  religious  society,  do  thereby 
become  members  of  the  parish  within  which  they 
come  to  reside,  ib. 

55.  It  is  no  longer  necessary,  in  order  to  en- 
title a  man  to  vote  in  parish  affairs,  that  he 
should  have  been  assessed  in  the  last  pariah  tax ; 
that  part  of  statute  of  Massachusetts  of  1786,  c, 
10,  being  virtually  repealed  by  statute  of  Maine 
of  1821,  c.  135,  §  3.  But  the  other  provisions  of 
statute  1786,  c.  10,  so  far  as  they  are  not  incon 
sistent  with  the  statutes  of  1821,  c.  114  and  135, 
are  still  in  force  in  Maine,  ib. 

56.  Ceasing  to  attend  the  religious  and  secular 
meetings  of  a  parish,  and  attending  the  worship, 
and  supporting  the  ministers,  of  another  denom- 
ination, for  any  length  of  time,  will  not  alone 
amount  to  a  renunciation  of  membership  in  the 
parish  thus  left ;  the  only  mode  of  withdrawing, 
without  a  change  of  residence,  being  by  notice 
in  writing,  as  provided  in  statute  of  Maine,  of 
1821,  c.  135.     Jones  v.  Cory,  6  Greenl.  448. 

57.  The  membership  of  a  parishioner  ceases' 
ipso  facto y  upon  bis  filing  a  certificate  pursuant 
to  statute  of  Maine  of  1821,  c.  135,  §  8.     Far* 
nald  V.  LewiSf  ib.  264. 

58.  By  the  law,  as  it  stood  prior  to  statute  of 
Maine  of  1821,  c.  135,  every  person  resident 
within  the  limits  of  a  territorial  parish,  if  other- 
wise qualified,  was  ipso  facto  a  member  of  the 
same,  unless  he  was  regularly  united  as  a  mem- 
ber to  some  poll-parish.  And,  on  ceasing  to  be 
a  member  of  such  poll-parish,  he  became  forth- 
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«riih  a  member  of  the  territorial  parish  within 
which  he  resided,  onleM  such  secession  was  col- 
orable and  fraadolent.  Lord  y.  Chamberlain, 
2  ib.  67. 

59  A  pretended  and  colorable  secession  from 
a  reli^ous  society  or  parish,  thus  becoming,  by 
operation  of  law,  a  member  of  the  territorial 
parish  within  whose  limits  the  party  resides, 
diough  apparently  le^al,  yet,  if  done  with  the 
fraudulent  intent  to  aid  in  destroying  the  territo- 
rial parish,  and  in  transferring  its  property  to 
others,  operate!  no  change  of  membership,  but  is 
ineffectual  and  void.  ib. 

60.  But,  by  the  sUtute  of  Maine  of  1821,  c. 
135,  it  seems  that  no  person  can  become  a  mem- 
ber of  any  religious  society  without  first  obtain- 
ing its  consent,  ib, 

61.  The  legislature  having  incorporated  cer- 
tain persons,  "  with  their  families,"  into  a  re- 
ligious society,  it  was  held,  that  the  minor  sons, 
as  members  of  the  father's  family,  became  mem- 
bers of  the  corporation,  and  contmued  such,  after 
arriving  at  full  age,  until  they  changed  their 
membership  in  some  mode  provided  by  statute. 
Bradford  v.  Cory,  5  ib.  339. 

IV.    Cf  parMonagej  or  nunisterial  Lands 

or  Funds. 

62.  Having  the  key  of  a  church  is  prima  facie 
evidence  of  possession ;  but  it  does  not  preclude 
the  inquiry  into  the  faot  who  are  the  legal  trustees, 
and  have  the  right  of  possession.  People  v. 
Runkel,  8  Johns.  464. 

63.  Trustees  of  a  church,  qua  trustees,  cannot 
be  in  possession,  but  constructively,  by  reason  of 
havingthe  right  of  possession,  ib. 

64.  W'here  the  trustees  of  a  church  were  re- 
quired by  statute  to  be  divided  into  three  classes, 
and  the  seats  of  one  class  were  to  be  vacated  at 
the  expiration  of  every  year,  so  that  one  third 
should  be  annually  chosen,  and  that  the  time  of 
the  annual  election  should  be  at  least  six  days 
before  the  vacancies  should  re-happen,  and  the 
annual  election  is  held  on  a  movable  holiday, 
by  which  means  in  some  years  the  election  would 
not  be  at  least  six  days,  &c.,  such  election  is 
valid,    ib.  9  Johns.  147. 

65.  The  trustees  of  a  church  are,  tdrtuie  oJHeii^ 
entitled  to  the  possession  of  all  the  temporalities, 
and  are  considered  as  lawfully  seized  of  the 
ground  and  buildings  belonging  to  the  church,  ib. 

66.  And,  if  the  trustees  dose  the  doors  of  the 
church  against  the  minister  and  congregation, 
and  they  break  and  enter  the  church  by  force, 
an  indictment,  at  the  instance  of  the  trustees,  will 
lie  against  them  for  such  forcible  entry,  ib. 

G7.  A  parish  is  sole  owner  of  the  soil  upon 
which  the  meeting-house  stands,  and  of  the 
building  itself.     Gay  v.  Baker,  17  Mass.  435. 

66.  The  grant  of  land  to  a  town,  for  the  use  of 
the  gospel  ministry,  is  to  be  taken  to  refer  to  the 
town  in  its  parochial  and  not  in  its  municipal 
character.     Richardson  v.  Brown,  6  Greenl.  355. 

69.  Without  the  express  concurrence  or  assent 
of  a  town,  or  parish,  in  its  corporate  capacity,  no 
person  can  become  its  minister ;  and  no  minister, 
not  thus  recognized,  can  hold  lands,  reserved  for 
the  first  settled  minister  in  the  town.  Bisbee  v. 
EvanSj  4  ib.  374. 

70.  If  lands  be  granted,  for  pious  uses,  to  a 
person  or  corporation  not  in  esse,  the  right  to  the 
possession  and  custody  of  the  lands  remains  in 
the  grantor,  till  the  person  or  corporation  in- 
tended shall  come  into  existence.  Shapleigh  v. 
PUlsbury,  I  ib.  271. 


71.  And  i^  in  the  mean  time,  there  be  a  dis- 
seizin, the  grantor  may  maintain  a  writ  of  entry, 
counting  generally  upon  his  own  seizin,  ib. 

72.  But  he  cannot  resume  the  grant ;  nor  can 
he  alienate  the  lands,  without  such  consent  as  is 
necessary  for  the  alienation  of  other  church 
property,  ib. 

73.  The  estate  in  lands  appropriated  to  the 
benefit  of  a  parish,  or  religious  society,  by  what- 
ever description  incorporated,  remains  with  the 
residue  of  the  original  parish  or  society,  and  i» 
not  in  any  way  transferred  or  distributed  by  a 
separation  or  change  among  the  members  or  in 
the  territorial  limits.  Brown  v.  Porter,  10 
Mass.  93. 

74.  Where  a  Congregational  minister  was  set 
tied  in  a  town,  and,  upon  his  decease,  a  sue 
cesser  of  the  same  denomination  was  settled,  h( 
will  succeed  to  all  the  rights  of  the  former,  ancr 
can  recover  the  land  which  belongs  to  the  parish 
Jewett  V.  Burroughs,  15  ib.  464. 

75.  The  teacher  must  be  of  an  incorporatei* 
society,  and  devoted  to  that  society,  and  no  other. 
Barnes  v.  Falmouth,  6  ib.  410.  Lovell  v.  By  field 
7ib.  230.  KendaU  Y.  Kingston,  5  ih.b2i.  Tumei 
V.  Brookfidd,  7  ib.  66. 

76.  And  itinerant  preachers  are  not  includet' 
in  tlie  statute.     Washburn  v.  Springfield,  1  ib.  32. 

77.  A  donation  of  lands  to  the  use  of  the  min 
istry  has  the  same  import,  and  is  as  much  within 
the  purviews  of  the  statute,  as  a  donation  oi 
parsonage  lands  to  the  use  of  the  minister  oi 
ministers,  as  is  provided  by  statute.  Weston  v 
Hunt,  2  ib.  500.     Brown  v.  Porter,  10  ib.  93. 

78.  The  implied  assent  of  a  minister  to  the 
conveyance  of  the  ministerial  lands,  by  the  town 
or  parish,  is  sufficient  to  disprove  any  seizin  in 
him.    Brown  v.  J^ye,  12  ib.  285. 

79.  If  a  minister  be,  or  his  predecessor  have 
been,  disseized  of  the  parsonage,  he  may  enter, 
if  his  right  of  entry  be  not  taken  away,  or  may 
bring  a  writ  of  entry,  and  declare  upon  his  own 
seizin,  or  .upon  that  of  his  predecessor,  accord- 
ing to  the  nature  of  the  case.  Brown  v.  Porter^ 
10  ib.  93. 

80.  If  a  minister  have  aliened  the  parsonage 
without  the  assent  of  the  town,  his  successor 
may  have  a  writ  of  entry,  **  sine  asseusu  paro-* 
chite : "  in  the  writ,  he  must  declare  on  the  seizin 
of  the  predecessor  within  50  years,  and  this  writ 
may  be  brought  in  the  per  and  cui,  or  the  post, 
Weston  V.  Hunl,  2  Mass.  500. 

81.  A  minister  may  also  have  his  writ  of  right 
on  his  own  seizin  within  30  years, 'or  on  a  dis- 
seizin done  to,  or  an  alienation  made  by,  his  pred- 
ecessor ;  in  which  last  case,  he  may  declare  on 
the  seizin  of  his  predecessor  within  60  years,  ib. 

82.  The  minister  holds  the  parsonage  lands  in 
fee  simple  in  the  right  of  his  parish  or  church ; 
and,  on  his  resignation,  deprivation,  or  death,  the 
fee  is  in  abeyance  until  there  be  a  successor. 
ib.  Dillingham  v.  Snow,  5  ib.  547.  Brunswick  v. 
Dunning,  7  ib.  445.  Brown  v.  Porter,  10  ib.  93. 
Cheever  v.  Pearson,  16  Pick.  266. 

83.  An  alienation  of  the  parsonage  lands  by  the 
minister,  without  the  consent  of  tb^  town,  parish, 
or  vestry,  is  valid  only  as  against  himself.  Brown 
V.  Porter,  10  Mass.  93. 

84.  But  if  made  with  such  consent,  it  binds 
his  successors.     Weston  v.  Hunt,  2  ib.  500. 

85.  And  an  alienation  by  the  town,  parish,  or 
vestry,  without  the  consent  of  the  minister,  is 
void.  JSustin  v.  Thomas,  14  ib.  333.  Weston  v. 
Hunt,  2  ib.  500.     Brown  v.  Porter,  10  ib.  93. 

86.  Where  a  lot  of  land  was  set  off  for  the  sole 
use  and  benefit  of  the  gospel  Congregational  min 
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imtty  in  the  fint  parish  of  a  town,  and  a  aociety  | 
by  Hie  name  of  the  Fint  Conrregational  Society, 
was  formed  in  the  first  parish,  it  was  held,  that 
the  soeietF  were  not  entitled  to  tiie  use  of  said 
lot,  bat  that  it  remained  the  property  of  said 

Earish,  whether  Conffregational  or  not.  Shap' 
tigh  ▼.  Gilman^  13  Mass.  190. 
§7.  The  seceders  horn,  the  Cineinnati  Meth- 
odist Episcopal  Church,  who  hare  organixed  a 
separate  conference,  and  reject  the  office  of 
bishop,  are  not  entitled  to  any  portion  of  the 
property  of  the  society  from  which  they  se- 
eeded.  MMtdUt  Church  ▼.  Wood,  5  Ham.  283. 
88.  The  "  fl^be  lots,"  in  Vermont,  cannot  be 
conveyed  in  fee  by  the  selectmen  of  the  town ; 
bat  they  may  lease  them.  Bu8h  ▼.  ffhitney,  1 
Chin.  369. 

'  69.  A  parish  may  acqaire  a  title  by  disseizin, 
by  an  exclnsite  adverse  occnpation,  although  the 
ooenpation  is  not  anthorized  by  any  writing  ander 
seal.  MiUon  ▼.  MiUon,  10  Pick.  447.  Rehoboth 
T.  Rshoboih,  23  ib.  139. 

V.   Of  Ministers  and  CouneUs, 

90.  An  ecclesiastical  society,  in  1755,  voted  to 
call  the  plaintiff,  who  was  then  a  preacher  and 
a  candidate  for  settlement,  to  settle  with  them,, 
and  to  pay  him  the  sum  of  £65  annually,  as  a 
salarv,  and  the  sum  of  £300  as  a  settlement,  pay- 
able m  three  annual  instalments.  The  plaintiff 
accepted  the  call,  and  agreed  to  settle  with  such 
society,  on  the  terms  proposed.  In  February, 
1756,  he  was  duly  ordained,  and  set  apart  to  the 
work  of  the  ministry,  as  pastor  of  such  society, 
and  of  the  ehorch  therein.  It  was  held,  that  the 
plaintiff  held  such  office  for  life,  and  not  deter- 
minable at  the  will  of  either  party.  Whitney  v. 
Brooklyn,  5  Conn.  495. 

91.  Held,  also,  that  the  question,  what  acts,  or 
omissions,  of  such  incumbent  created  a  forfeiture 
of  the  office,  was  not  within  the  province  of  a 
court  of  law  to  determine,  ib. 

92.  Where  it  appeared,  in  an  action  brought  by 
such  minister  against  the  society,  for  his  salary, 
that  the  society  had  requested  nim,  by  a  com- 
mittee, to  ask  of  them  a  dismission  from  his  pas- 
toral office,  it  was  held,  that  this  was  an  ex- 
plicit reco^ition  of  the  plaintiff  as  the  minister 
•f  the  society  at  that  time,  and  a  waiver  of  all 
forfbitnre  for  previous  acts  and  omissions,  ib, 

93.  And  where  it  appeared,  in  such  action, 
that  the  plaintiff  had  not  preached  in  the  society 
after  a  certain  date,  although  he  had  adminis- 
tered the  sacrament  to  certain  members  of  the 
church  at  his  own  house ;  and  it  also  appeared 
that  the  society,  at  that  date,  had  prohibited  the 

Klaintiff  by  vote  from  going  into  the  meeting- 
ouse  to  perform  any  pastoral  duty,  and  that, 
upon  his  attempting  to  enter  upon  the  next  Sab- 
bath, he  had  been  shut  out  by  a  committee  ap- 
pointed fbr  that  purpose,  it  was  held,  that  the 
plaintiff  was  not  precluded  from  a  recovery,  for 
non-performance  of  pasworal  duty,  his  offer  to 
perform,  in  connection  with  the  acts  of  the  soci- 
ety, being  equivalent  to  actual  performance,  ib. 

94.  Where  the  committee  of  a  parish,  and  the 
committee  of  a  society,  agreed  to  give  P.,  annu- 
ally, for  his  services  as  minister,  the  whole  in- 
come of  the  parsonage  funds  belonging  to  said 
society  and  parish,  also  the  use  of  the  parsonage 
lands,  die,  and  the  sum  of  $60,  in  addition,  from 
the  society,  it  was  held,  that  the  contract  was 
joint  as  to  the  settling,  and  several  as  to  the  pay- 
ment of  the  minister.  Peokham  v.  Inhabitants 
sj  Jforth  Parish^  16  Pick.  274. 


96.  'ne  nettlement  of  a  minister  over  a  Con- 
gregational church  and  society,  without  any  lim- 
itations as  to  its  continuance,  or  any  express 
stipulations  as  to  the  mode  of  its  dissolution,  is  a 
contract  for  life,  determinable  only  in  the  man- 
ner, and  for  the  causes,  established  by  law. 
jfoerv  V.  Turiri^am,  3  Mass.  160.  Burr  v. 
Sandwich,  9  ib.  277. 

96.  Where  a  minister  does  not  hold  his  office 
at  the  will  of  either  party,  the  parish  cannot,  at 
their  will  and  pleasure,  dissolve  the  connection, 
without  alleging  some  misconduct  on  the  part  of 
the  minister.  Jivery  v.  Tyringham,  3  Mass.  160. 
Peckham  v.  HaverAiu,  16  Pick.  274. 

97.  Upon  the  question  of  a  dissolution  of  the 
contract  between  a  minister  and  his  parish,  a 
mutual  council  should  always  be  offered  before 
an  tx  parte  one  is  called.  Thompson  v.  Catholic 
Congregational  Society  in  Rehoboth,  5  Pick.  4G9. 

96.  After  a  parish  have  voted  to  dismiss  a 
minister,  it  is  not  competent  to  prove  irregular 
conduct  or  immorali^,  in  answer  to  his  claim 
for  salanr,  without  alleging  it  in  the  vote  of  dis- 
missal. 1^. 

99.  It  appears  that  gross  immoralities  only 
justify  a  parish  in  dismissing  their  minister 
without  the  intervention  of  a  counciL  ib. 

100.  An  application  to  a  minister,  to  join  with 
his  society  in  calling  a  mutual  council,  to  con- 
sider the  expediency  of  dissolving  his  relation 
with  the  society,  for  misconduct  on  his  part, 
should  state  suostantially  the  charges  against 
him,  intended  to  be  laid  before  the  council. 
TTunnpson  v.  Catholic  Congregational  Society  in 
Rehoboth,  7  Pick.  160. 

101.  If  a  minister  will  not  yield  to,  or  refVise, 
such  an  application  till  the  society  comply  with 
unreasonable  conditions,  this  will  amount  to  an 
unreasonable  refusal  to  join  in  calling  a  mutual 
council.  t6. 

102.  Where  some  of  the  charges  made  before 
a  council  furnish  ground  for  the  removal  of  a 
minister,  and  some  do  not,  and  the  result  of  the 
council  states  that  several  of  the  charges  were 
proved,  without  specifying  which,  the  recom- 
mendation of  dissolution  «of  the  contract  can 
have  no  effect,  ib. 

103.  Parol  evidence  is  not  admissible,  in  such 
case,  to  show  which  charges  the  council  consid- 
ered as  proved,  ib. 

104.  Where  some  of  the  members  of  a  council 
called  by  the  society  alone  had  been  members  of 
a  previous  council,  which  had  decided  against  the 
minister  on  the  same  charges,  a  similar  result 
of  the  ex  parte  council  was  held  to  be  of  no 
validity,  ib. 

105.  A  person  officiating  as  reader  in  an  Epis- 
copal church,  without  ordination,  is  a  public 
teacher  within  the  constitution.  Nor  is  it  any 
objection  to  his  recovering  taxes,  paid  by  his 
hearers  to  another  teacher,  that  he  was  en- 
gaged by  contract  for  part  of  a  year  only,  pro- 
vided such  contract  was  renewed  and  continued 
for  a  whole  year.  Sanger  v.  Roxhury,  8  Mass. 
265. 

106.  The  elassis  of  M.  (one  of  the  ecclesiastical 
tribunals  of  the  Reformed  Dutch  Church  in  New 
York^  deposed  W.,  a  minister  of  that  church  at 
C,  ror  immoral  conduct.  On  appeal  to  the 
synod,  (the  highest  tribunal  in  the  church,)  the 
tjecision  of  the  elassis  was  reversed.  The  dassis 
afterwards  passed  various  resolutions,  alternately 
declaring  him  restored,  and  then  deposed,  w 
meanwhile  still  continuing  to  exercise  his  minis- 
terial functions  as  before.  Held,  that  the  decision 
of  the  synod  was  conclusive,  and  that  the  sob- 
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■eqaent  proee«diiig«  of  the  elmsnsj  being  irregn- 
Ur,  could  have  no  eflect  on  the  decision  of  the 
■jnod,  and  that^  the  relation  of  rainiater  and  con- 
gregation not  being  disaolved.  A.,  who  had  mib- 
acribed  a  certain  sum  for  the  sappoit  of  the  min- 
ister of  the  church,  **  as  long  as  W.  remained  a 
regular  preacher/'  was  liable  to  {mj  the  amount 
of  his  subscription.  Dieffendof  ▼.  Rrform9d 
Ckurck^  90  John.  12. 

107.  In  a  proper  case  lor  a  oeuneil,  their 
adjudication,  regularly  made,  is  sufficient  evi- 
dence  of  the  fiusts  determined  upon.  Shddtm  r. 
£astoiH  24  Pick.  281.  , 

108.  Where  either  the  town,  for  anj  cause,  de- 
sires the  dissolution  of  the  connection  between 
them  and  the  minister,  or  the  minister  desires 
such  dissolution;  in  these  cases,  and  also  on 
charges  of  immorality  and  neglect  on  the  part  of 
the  minister,  the  parties,  if  they  cannot  agree  to 
dissoWe  the  contract,  may  call  to  their  assistance 
a  council  mutually  chosen ;  if  either  refuse  to 
concur  in  a  mutual  choice^  the  aggrieved  party 
may  choose  an  impartial  conncil.  Jivery  v.  Ty- 
rin^ham,  3  Mass.  160, 182.  Burr  ▼.  Satuiwich,  9 
ih.2?7. 

109.  The  result  of  an  ecclesiastical  council  is 
so  fkx  of  the  nature  of  an  award  made  by  arbitra- 
tors, that  either  party  conforming  thereto  will  be 
justified,  ifr. 

IJO.  But  it  will  not  bind  either  party  rejecting 
it.  Burr  y.  Sandwich^  ib.  Steams  ▼.  Bedford, 
2X  Pick.  114. 

111.  A  person  elected  by  a  Methodist  society 
to  be  one  of  their  local  preachers,  and  ordained 
as  a  deacon  of  the  Methodist  Episcopal  church, 
is  a  minister  of  the  gospel  within  the  meaning 
of  the  sUtute  of  Massachusetts  of  1611,  c.  6, 
§  4,  though  he  have  no  authority  to  adnMuister 
the  sacrament  of  the  communion.  Baldwm  ▼. 
M'ainck,  1  Gieenl.  102. 

112.  It  is  saffieient  if  such  minister  be  settfed 
over  any  religious  society,  though  it  be  composed 
of  members  resident  in  several  towns,  ih. 

113.  It  is  not  necessary  that  such  society  be 
under  any  legal  obligation,  as  sach,  to  pay  him 
any  fixed  salary,  i^. 

114.  A  minister  ordained  over  an  unincorpo- 
rated religious  society,  composed  of  members  be- 
longiog  to  diiferent  towns,  is  notva  stated  and 
ordained  minister  of  the  gospel,  within  the  mean- 
ing of  the  statute  of  Massachusetts  of  1766,  c.  3^ 
Ugimia  Y.  Bttxtom,  2  ib.  102. 

VI.    Cf  MeeHng'Houses  and  Pews, 

115.  A  parish  may  take  down  their  meeting- 
house in  order  to  rebuild,  either  as  a  matter  of 
necessity  or  expediency :  in  the  former  case  they 
are  not,  and  in  the  latter  they  are,  bound  to  in- 
demnify pewholders.  Howard  v.  First  Parish 
o/Jfortk  Bridgewater,  7  Pick.  136. 

116.  An  act  of  the  legislature,  authorising 
part  of  a  society  to  meet,  choose  officers,  levy 
taxes,  and  repair  their  roeettng-house,  will  give 
;heai  a  right  to  sue  for  the  destruction  of  such 
meetii^house  after  they  have  repaired  it.  Til- 
dm  ▼.  Meteaif^  2  Day,  259. 

117.  A  palish  has  a  right  to  take  down  a  meet- 
ing-hoose,  in  order  to  rebuild,  without  conform- 
ing to  the  provisions  of  the  Massachusetts  statute 
of  1817,  c.  169,  requiring  an  appraisement  of  the 
pews  to  be  made,  Ac, ;  that  statute  not  being  in- 
tended to  apply  to  existing  incorporated  parishes, 
but  only  to  other  proprietors  of  charches,  &c. 
Wemimarth  v.  CarUmt^  3  Pick.  344. 

118.  Where  an  ancient  agreement  existed,  and 


was  sanctioocd  by  repeated  acts  of  the  legisla- 
ture, that  a  meeting-house  should  remain  in  a 
particiilar  plaee,  and  a  part  of  a  society  were 
authorized  to,  and  actually  did,  repair  it,  a  vote 
ef  the  society,  relinquishing  their  interest  in  it, 
will  not  justify  the  pulling  of  it  down.  TUden  v. 
MgteaJlf,  2  Day,  269. 

11^  In  such  case,  trespass  si  if  armis  will  lie 
for  the  pulling  of  it  down,  and  daanges  will  be 
given  to  the  value  of  the  meeting-house,  ih, 

120.  In  the  nature  of  the  case,  a  pew  is  not 
absolute  but  qualified  and  conditional  property. 
Qay  V.  BsAsr,  17  Mass.  435.  Doiusl  v.  Wood,  1 
Pick.  102.    Kimbaa  v.  RvwUy,  24  ib.  347. 

121.  A  pewholdsr  has  an  exclusive  right  to 
occupy  his  pew,  and  to  maintain  trespass,  or  a 
writ  of  entry,  against  any  one  who  distsrbs  him. 
If,  in  taking  down  or  rebuilding  a  meeting-house, 
the  pews  are  destroyed  for  a  useful  purpose,  an 
indemnity  must  be  provided  for  the  pewholders. 
Gssy.  Baksr,  17  Mass.  435. 

122l  Pews  are  considered  as  real  estate.  Bates 
V.  ajMurrdl,  10  ib.  323. 

123.  To  render  an  attachment  of  a  pew  valid, 
it  is  not  necessary  for  the  officer  to  come  in  sight 
of  the  pew,  or  even  to  enter  the*  house.  Perrin 
V.  Leoarittj  3  ib.  128. 

See  PxwB.  

VII.    0/  Taxes, 

124.  By  judicial  construction  of  the  3d  arti- 
cle in  the  bin  of  riffhts,  it  has  been  settled  that, 
when  any  citizen  living  within  the  limits  of  a 
parish  has  been  taxed  towards  the  support  of  a 
minister,  if  he  attend  upon  the  instruction  of  a 
minister  of  another  denomination,  the  latter  may 
recover  the  taxes  paid  by  such  cttisen  iVom  the 
treasury  of  the  town  or  parish  which  receives  it. 
Montague  v.  Dedham,  4  Mass.  269.  Turner  v. 
BurlmgtoH,  16  ib.  206.  Tkaxter  v.  Jojtes,  4  ib. 
570.  Kemdall  v.  Kingston^  5  ib.  524.  Lovell  v. 
Byfield,  7  ib.  230.     Turner  v.  Brookfidd,  ib.  60. 

125.  Parishes  are  authorized  and  obliged  to 
elect  and  support  some  Protestant  public  teacher 
of  piety,  religion,  and  morali^  :  they  may  erect 
houses  for  public  worship,  and  have  parsonages ; 
and,  to  defray  the  expenses  arising  from  the 
exercise  of  these  powers,  may  raise  money  by 
assessing  a  tax  upon  the  polls  of  the  inhabitanta. 
Diliingkam  v.  Aioto,  5  ib.  547. 

126.  The  real  estate  of  a  manufacturing  corpo- 
ration is  liable  to  be'assessed  for  taxes  in  the  ter- 
ritorial parish  within  which  it  is  situated,  although 
the  members  belong  to  a  different  religious  soci- 
ety. Amesbury  JfaU  Foe,  v.  Weed,  17  ib.  Go. 
GoodeU  Man,  Co.  v.  Trash,  11  Pick.  514. 

127.  The  discretion  of  assessors  not  to  tax,  ex 
tends  only  to  persons  of  difierent  denominations 
Oakes  V.  HUl,  10  ib.  346. 

128.  If  a  member  of  a  voluntary  association 
withdraws,  he  becomes  liable  to  taxation  in  the 
territorial  parish  within  the  limits  of  which  he 
may  reside,  ib.  333. 

129.  Under  the  stotute  of  Maine  of  1621 ,  c.  135, 
parish  taxes  can  be  assessed  only  on  the  polls  and 
property  of  members  of  the  parish.  Ihdl  v.  £tm- 
laU,  6  Greenl.  171. 

130.  The  statute  of  Massachusetts  of  1786,  o. 
10,  §  3,  BO  far  as  it  regards  parish  taxes,  is  no 
longer  in  force  in  Maine,  its  subject-matter  hav- 
ing been  revised  in  the  statute  of  1821,  c.  135.  ib. 

131.  The  liability  oi  seceding  members  of  a 
parish  to  contribute  to  the  payment  of  its  then 
existing  debts,  is  created  for  the  benefit  of  the 
parish  alone.     Femald  v.  Lewis,  ib.  ?64. 

l2Sk  The  remedy  for  satisfaction  of  a  judgment 
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agrainst  a  pariah^  by  lery  on  the  property  of  ita 
membera,  ia  to  be  paraaed  againat  thoae  only 
who  were  memberB  at  the  time  of  the  rendition 
of  judgment,  or,  at  furtheat,  at  the  time  of  com- 
mencement of  the  action.  FtnuUd  r.  Laioia,  6 
Greenl.  264. 

133.  If  all  the  membera  of  a  pariah  with- 
draw, and  thoa  diaaolve  the  corporation,  ftufre^ 
whether  ita  creditora  may  not  have  a  remedy,  by 
action  of  the  caae  or  by  bill  in  chancery,  aninat 
those  individuals  on  whom  the  liability  would  haye 
remained  had  the  corporation  continued  toexiat.  ib. 

134.  Whether  a  aeceding  member  of  a  pariah, 
who  does  not  join  any  other  society,  is  liable,  by 
a  fair  conatruction  of  the  statute  of  Masaachu- 
aetU  of  1821,  c.  135,  §  8,  for  any  other  and 
greater  portion  of  the  then  eziating  debta  of  the 
pariah,  than  one  who  doea,  duhitatur,  ib. 

135.  The  demand  for  the  tazea  moat  be  made 
within  a  reaaonable  time  after  notice  of  the  aaaeaa- 
men  t — one  year  ailer  the  assessment.  Montague 
T.jDedAam,4Maaa.269.  Lovdly.Byfidd,? ib,230. 

136.  One  year  after  they  were  paid  waa  con- 
sidered a  reasonable  time.  TVniar  ▼.  Burlington^ 
16  ib.  208. 

137.  Taxes  upon  the  property  of  non-resi- 
dents, aa  well  aa  that  of  reaidenta,  may  be  de- 
manded,  ib, 

138.  Where  a  town  ia  sued  for  property  claim- 
ed by  it  in  right  of  a  pariah,  the  pansh  ought  to 
defray  the  expenses  of  the. suit;  and  a  tax  aa- 
aessed  for  that  purpose  is  legal.  IHlUngham  ▼. 
SnoWf  5  ib.  547. 

139.  Where  money  was  voted  to  be  raiaed  by 
an  assessment  to  be  made  at  a  subsequent  period, 
a  person  who  waa  a  member  of  the  aociety  at  the 
time  such  vote  waa  passed,  but  withdraws  before 
the  time  of  assesament,  is  not  liable  to  taxation. 
IngUe  V.  Bos%oorth^  5  Pick.  498* 

140.  If  some  individuala  in  a  aociety  are  as- 
sessed who  are  not  liable  to  the  tax,  thia  does  not 
vitiate  the  aasessment  as  respects  those  who  are 
liable,   ift. 

141.  A  aecond  parish  waa  duly  organixed  in  a 
town  which  had  managed  its  parochial  affaira 
without  organizing  itself  as  a  parish.  Held,  that 
the  town  might  still  assess  a  tax  for  parochial 
purpoaea.  InhabitanU  of  Askby  v.  Wellington^  8 
lb.  524. 

142.  The  real  estate  of  a  mannfacturin|f  cor- 
poration ia  liable  to  be  assessed  for  taxea  m  the 
territorial  parish  within  which  it  is  situated,  al- 
though the  membera  belong  to  a  different  reli- 
gious society.  Ame^ury  JfaU  Foe.  v.  WeeiL,  17 
Mass.  53.  GoodeU  Man.  Co,  v.  Traek^  11  Pick. 
ol4. 


PARTIES. 

1 .  It  is  a  rule,  which  admita  of  no  exception, 
Iwat,  in  all  cases  where  jurisdiction  depends  on 
tue  party,  it  is  the  party  named  in  the  record. 
Governor  of  Georgia  v.  Juan  Madraxo^  1  Pet.  122. 

2.  Where  the  chief  magistrate  of  a  state  is 
sued,  not  by  his  name,  but  by  hia  official  title, 
and  the  claim  is  made  upon  him  in  hia  official 
character  only,- the  atate  itself  may  be  conaidered 
a  party  to  the  record,  ib.  1  Pet.  124. 

3.  The  Maasachuaetts  aUtute  of  1834,  provid- 
mg  that  actions  of  trespaaa  *^  which  are  now 
pending  "  for  injury  to  personal  property  ahall 
survive  to  and  against  the  executors  of  the  par- 
ties, was  held  not  to  apply  where  one  of  the  par- 
ties died  before  the  statute  was  paased.  LoonUs 
v.  Ives^  15  f  ick.  435. 


4.  Where  a  testatrix  directed  that  the  interest 
of  certain  fands  shonld  be  applied  to  the  proper 
education  of  certain  persons,  her  nephews,  and 
that  each  of  them  ahould,  on  finisning  his  edu- 
cation and  reaching  the  age  of  21,  receive  iClOO, 
and,  further,  that  the  aaid  tunda  should  be  equally 
divided  among  certain  peraons,  among  whom 
were  her  nephews,  whenever  the  funds  were  no 
longer  required  for  the  education  of  any  of  her 
nephews,  and  a  bill  waa  filed  by  one  of  the 
nephews  against  the  executors  alone,  for  a  di- 
vision of  the  funds,  it  was  held,  that  it  waa  un- 
neceaaary  for  all  the  residuary  legatees  to  be 
made  partiea,  inaamuch  aa  they  are  repreaentea 
by  the  executors.  Dandridge  v.  Washington^ 
3  Pet.  370. 


PARTNERSHIP. 

I.    What  eonetOutes  a  Partnorship. 
II.   Partnership  Property,  hots  subject  to  Part" 
nership  and  other  Debts. 

III.  How  far  Partners  are  bound  by  each  other's 

Acts. 

IV.  Power  of  Partners  to  bind  each  other  bu 

sealed  Instruments. 
V.  Actions  between,  by,  and  against  Partners 
VI.   Dissolution  of  Partnership  and  its  Effects 
VU.  Pleadings  and  Evidence. 

I.    What  constitutes  a  Partnership. 

1.  He  who  participates  in  the  profits  and  loss 
of  a  purchaae  or  sale  is  a  partner  therein.      Scott 
V.  Colmesnil,  7  J.  J.  Marsh.  416.  Miller  v.  Hughes^ 
1  A.  K.  Marsh.  181.      Brown  v.  Bobbins,  3  N 
Hamp.  64.     Parviance  v.  MClinde,  6  S.  &.  R 
259.      Winship  v.  Bank  of  U.  States,  5  Pet.  529 
Cumpston  v.  JfJfair,  1  Wend.  457. 

2.  A  mutual  interest  in  the  capital,  or  a  stipu- 
lation for  mutual  loss,  is  a  neceaaary  ingredient 
of  a  partnership.  Lowry  v.  Brooks,  2  M'Cord,  421 . 

3.  And  this  joint  interest  must  continue  to  the 
time  of  the  sale  of  the  articlea  in  which  the  par 
ties  are  thus  interested.     Feliehy  v.  Hamilton,  1 
Wash.  C.  C.  491. 

4.  A  person  who  receives  a  portion  of  the 
profits  of  a  business  is  liable  aa  a  partner, 
although  he  acts  only  in  the  character  of  an 
agent,  and  receives  such  profits  as  a  compenss^ 
tion  for  his  agency.  Taylor  v.  Terrne,  3  Har.  dr 
J.  505.      ' 

5.  To  constitute  a  community  of  profits  in  a 
partnerahip,  a  party  must  have  a  specific  interest 
in  the  profits  themselves,  as  profits,  in  contradis- 
tinction to  a  stipulated  portion  of  the  profits,  as 
a  compensation  for  hia  services.  Loomis  v.  Man 
hall,  12  Conn.  &9. 

6.  Therefore,  where  A  entered  into  an  agree 
ment  with  B,  by  which  A  was  to  furnish  a  full 
supply  of  wool  for  B's  factory,  for  two  years ;  B 
was  to  manufacture  such  wool  into  cloths,  in  a 
good  and  workmanlike  manner,  and  to  devote 
Die  entire  use  of  the  factory  to  such  purpose,  for 
such  term,  and  A  waa  to  have  55  per  cent,  of  the 
net  proceeda  of  the  sales  of  the  cloths,  and  B  45 
per  cent. ;  in  the  manufacture  of  satinets,  A  was 
to  pay  55  per  cent,  and  B  45  per  cent,  of  the  cost 
of  the  warp ;  the  expense  of  insurance  was  to  be 
borne  by  A  and  B,  in  the  same  ratio  as  their  in- 
terest in  the  profits  of  the  cloths ;  and  the  loss 
by  fire  was  to  be  divided  between  them  accord- 
ing to  the  loss  sustained  by  each  :  in  an  action 
by  C  against  A  and  B,  aa  partnera,  for  work  and 
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labor  done  in  the  factory,  it  waa  held,  that  B  had 
only  a  per  centage  on  the  avails  of  the  clothe,  as 
a  compensation  lor  his  labor  and  materials,  and 
that  A  and  B  were  not  liable  as  partners,  ib. 

7.  A,  owning  a  mill,  agrees  with  B  to  work  it 
for  one  half  the  gross  earnings.  They  are  not 
partners.    Amhler  y.  Bradley,  6  Verm.  119. 

8.  Joint  purchasers,  without  an  agreement  of 
partnership,  are  not  entitled  to  the  remedies,  nor 
subject  to  the  responsibilities,  of  partners.  Brady 
y.  Calhoun,  1  Pennsyl.  140. 

9.  An  agreement  between  two  persons  to  share 
in  the  profits  of  an  adventure  or  concern  does 
not  necessarily  constitute  them  copartners,  in 
respect  to  the  concern  or  adventure  from  which 
the  profits  arise.     Rice  y.  Jiuatin,  17  Mass.  197. 

10.  Thus,  where  it  was  agreed  between  two 
persons  that  one  of  them  should  advance  a  sum 
of  money,  with  which  the  other  undertook  to 

J  procure  certain  articles  and  consign  them  to  the 
brmer,  on  his  account  and  risk,  who  was  to  be 
repaid  the  sum  advanced  by  him  out  of  the  pro- 
ceeds, and  to  receive  a  share  of  the  profits,  it 
was  held,  that  they  were  not  to  be  considered  as 
partners  on  account  of  such  agreement,  t^. 

11.  To  charge  a  defendant  as  a  partner,  one 
of  two  things  is  necessary  ;  either  he  must  have 
permitted  his  name  to  be  used  as  one  of  the  firm^ 
thereby  holding  it  out  as  a  security  to  the  com- 
munity, or  he  must  have  participated  in  the 
profit  or  loss.  Osborne  v.  Brennan,  2  N.  &  M. 
427. 

12.  Where  one  person  advances  funds  for  car- 
rying on  trade,  and  another  furnishes  his  per- 
sonal services,  for  which  he  is  to  receive  a  pro- 
portion of  the  profits,  they  are  partners,  both  as 
to  themselves  and  to  third  persons.  Dob  v.  Hal' 
sey,  16  Johns.  34. 

13.  An  agreement,  that  one  shall  receive  a  sal- 
ary for  his  services,  together  with  a  commission 
of  seven  per  cent,  on  the  profits,  ailer  deducting 
the  salary  and  rent  of  the  store,  does  not  consti. 
tute  a  partnership.  Miller  v.  Bartlett,  15  S.  & 
R.  137. 

14.  Where  two  persons  agreed  to  burn  lime  on 
shares,  one  to  fill  a  kiln  with  stone,  and  the  other 
to  burn  the  kiln  and  furnish  the  wood,  the  lime 
to  be  equally  divided  between  them,  it  was  held, 
that  a  technical  partnership  existed  between  the 
partiies.     Musier  v.  Trumpbour,  5  Wend.  275. 

15.  But  an  action  at  law  may  be  maintained 
hj  one  party  against  the  other  for  a  balance  due 
him  growing  out  of  the  partnership  transaction, 
if  there  be  but  a  single  item  to  liquidate,  ib, 

16.  A  contract  between  the  owner  of  land- 
warrants  and  a  locator,  to  locate  the  warrants  for 
a  certain  portion  of  the  lands,  each  party  to  con- 
tribute a  share  of  the  expenses,  does  not  create 
a  partnership  between  them.  ifJlrthtsr  v.  Ladd^ 
5  Ham.  514. 

17.  An  agreement  by  a  landlord  with  his  ten- 
ant to  take  a  share  of  the  profits  of  the  demised 
premises,  by  way  of  rent,  does  not  constitute  a 
partnership  between  them,  so  as  to  prevent  an 
action  at  law  by  the  landlord  aeainst  the  tenant 
for  the  rent.  Perrine  v.  HaiSUnaim^  6  Halst. 
181. 

18.  A  contract  for  constituting  a  partnership, 
Assigning  the  performance  of  certain  things  to 
put  the  business  to  be  carried  on  into  operation, 
constitutes  a  partnership  at  the  signing  of  the 
contract,  not  from  the  commencement  of  the 
business  itself.  AspinvyaU  v.  WWiams,  1  Ham. 
84.  Austin  V.  WiUiams,  2  ib.  64.  Crary  v.  Wil- 
liams, 2  ib.  65. 

19.  A  and  B  made  a  joirt  purcbMe  of  a  qiiuu 
y^L.  III.  12 


tity  of  goods,  each  paying  one  half  of  the  priefi 
They  sold  to  C  one  package  of  the  goods  oa 
credit,  and  afterwards  divided  the  remainder  of 
the  goods  between  them,  and  A  paid  B  for  one 
half  of  the  price  of  the  package  sold.  C  having 
become  insolvent,  A  then  brought  assumpsit 
against  B,  to  recover  one  half  the  loss  arising 
on  the  sale.  Held,  that  this  was  a  copartnership 
concern,  and  that  an  action  at  law  could  not  be 
sustained,  without  proving  an  express  promise 
to  pay.     Hoisted  v.  Schmelrel,  17  Johns.  80. 

20.  Held,  also,  that,  even  if  an  action  could  lie 
in  such  a  case,  yet,  as  ^A  had  taken  the  note  of 

C,  and  treated  it  as  his  own,  extending  the 
credit,  and  changing  tbe  security,  without  the 
consent  of  B,  and  finally  making  a  compromise 
of  the  claim,  he  could  not  call  on  B  to  share  in 
the  loss.  ib. 

21.  Semble,  that  subscribers,  as  for  building  ft 
meeting-house,  are  partners  quoad  hoe,  so  that 
one  cannot  recover  against  the  others,  or  such 
as  act  as  the  building  committee,  for  service* 
performed.     Cheeney  v.  Clark,  3  Verm.  431. 

22.  A  and  B,  having  entered  into  a  contract  with 
a  turnpike  corporation  to  make  and  complete  a 
certain  road,  af^rwards  made  an  agreement  with 
C  *^  to  let  him  have  a  share  of  the  profits,  if  any, 
in  making  the  second  10  miles  of  the  road,  m 
proportion  to  the  help  he  afforded  in  completing 
the  same,  the  one  half  to  be  taken  from  A*s  part, 
and  the  other  from  B's  part."  Held,  that  this 
agreement  did  not  create  a  partnership  between 
A,  B,  and  C,  but  was  a  mode  of  paying  G  for  his 
help  and  labor.  Muzxu  y.  Whitney,  10  Johns. 
226. 

23.  Where  C  furnished  money  to  D,  to  be 
employed  in  trade,  either  by  D  alone,  or  in  part- 
nership with  a  third  person,  the  net  profits  to  be 
equally  divided  between  C  and  D,  and  J>  en- 
tered into  partnership  with  B,  held,  that,  as 
between  C  and  D,  this  was  only  a  loan,  but,  as 
to  creditors  dealing  with  D,  they  would  have 
been  considered  partners  ;  but  that  B,  who,  be- 
fore he  entered  into  partnership,  knew  the  na- 
ture of  the  transaction  between  C  and  D,  was 
not  entitled  to  claim  against  C,  as  a  partner  of 

D.  Bailey  v.  Clark,  ©Pick.  372. 

24.  Two  consignees  became  partners  for  the 
transaction  of  commission  business,  and,  circum- 
stances tending  to  show  that  they  turned  their 
separate  consignments  into  common  stock,  both 
were  held  liable  for  the  proceeds.  Dix  y.  Otis,  5 
Pick.  38. 

25.  Defendant's  being  a  partner  in  a  firm 
charged  in  book-aceount  is  not,  of  itself,  conclu- 
sive of  his  liability  in  an  action  thereon,  for  it 
may  be  shown  by  parol  on  whose  account  the 
articles  charged  were  delivered,  and  the  parties 
were  competent  witnesses  for  themselves,  or  each 
other,  to  that  point.    Burton  y.  Ferris,  Brayt.  78. 

26.  Four  persons  entered  into  copartnership, 
in  1832,  in  the  business  of  manufkcturin^  cotton 
cloths,  for  the  term  of  ^ye  years,  and,  in  1833, 
the  partnership  was  dissolved,  and  afterwards, 
by  their  deed,  assigned  to  A  **  all  their  right  and 
title  to  all  and  singnlar  the  rights,  privileges, 
and  interest,  secured  **  to  them  by  the  articles  of 
copartnership.  A  part  of  the  property  taken  wtm 
the  property  of  the  partners,  and  a  part  of  the 
partnership  stock  when  the  partnership  waj 
formed,  and  the  residue  was  afterwards  pur- 
chased by  the  partners  with  the  general  partner- 
ship funds.  Held,  that  all  the  property  passed 
which,  at  the  time  of  the  transfer,  was  partner 
ship  property,  to  be  held  and  used  by  A  for  the 
rendoe  of  the  fiye  yews,  and  that  the  operation 
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of  the  aMi^rnmeDt  was  not  affected  by  the  diMo- 
Intion,  it  being  made  by  all.  Caswell  y.  Howard^ 
16  Pick.  562. 

37.  B.,  the  owner  of  a  ferry,  leased  it  to  F.  for 
two  years,  in  consideration  of  $1000  paid  him  by 
F.,  in  cash.  It  was  agreed  between  the  parties, 
that,  if  the  net  profits  of  the  ferry  did  not  yield 
F.  $2000  within  the  two  years,  F.  should  hold 
oyer  the  term  until  the  profits  did  yield  that  sum ; 
and  if  the  profits  gaye  more  than  $2000  within 
the  two  years,  that  the  surplus  should  be  equally 
diyided  between  them.  Held,  that  this  agree- 
ment did  not  constitute  a  partnership  in  the  ferry 
between  B.  and  F.,  and  that  B.  was  not  liable  for 
losses,  by  negligence  at  the  ferry,  durins  the 
term  of  F*s  tenancy  thereof.  Bayer  y.  Jnder- 
ton^  2  Leigh.  550. 

28.  Where  four  out  of  fiye  tenants  in  common 
of  a  paper-mill,  for  the  more  conyenient  man- 
agement of  their  business,  entered  into  an  agree- 
ment that  one  of  their  number  should  be  sole 
manager,  foreman,  and  book-keeper,  another 
should  perform  general  labor  in  the  mill,  another 
should  be  engineer,  and  the  fourth  should  **  col- 
lect stock  and  market  the  paper,"  at  fixed  com- 
pensations to  each,  it  was  held,  that  this  con- 
stituted a  partnership  of  those  who  signed  it  in 
the  business  of  making  and  yending  paper,  and 
that  a  promissory  note,  giyen  for  stock,  in  the 
name  of  the  company,  by  the  party  appointed  to 
the  charge  of  that  department,  was  bmding  on 
aU  the  parties  to  the  agreement.  Doak  y.  &an^ 
8  Greenl.  170. 

29.  A,  B,  and  C,  entered  into  partnership  in 
the  business  of  tanning  hides,  stipulating,  in  the 
articles,  that  A  should  furnish  hides  for  one  half 
of  the  stock  necessary  to  keep  the  tannery  in 
operation,  and  should  receiye  and  make  market 
for  one  half  the  leather,  and  that  B  and  C  should 
furnish  the  other  half  of  the  stock,  and  receiye 
and  make  market  for  the  other  half  of  the  leather; 
and  that,  in  making  purchases,  each  should  use 
his  own  credit  separately.  B  purchased  of  D,  in 
another  state,  a  quantity  of  hides,  which  D,  be- 
ing Ignorant  of  the  partnership,  chared  to  B  in- 
dividually.  These  hides  were  receiyed  at  the 
tannery,  and  manufactured  into  leather,  for  the 
joint  benefit  of  the  partners.  In  an  action  against 

A,  B,  and  C,  as  partners,  by  D,  to  recoyer  the 
yalue  of  these  hides,  it  was  held,  that  the  manner 
in  which  the  goods  were  purchased  and  charged 
did  not  preclude  the  seller  from  resorting  to  the 
partnership,  when  discoyered ;  that  the  stipu- 
lated diyision  of  the  manufactured  article,  spe- 
cifically, among  the  partners,  was  equiyalent  to 
a  participation  in  profit  and  loss ;  and  that  the 
stipulation  as  to  the  purchases  of  stock,  though 
binding  on  the  partners  as  between  themselyes, 
could  not  affect  third  persons,  ignorant  of  any 
partnership,  and,  consequently,  that  the  defena- 
ants  were  liable  as  partners.  Everitt  y.  Chap- 
man, 6  Conn.  347. 

30.  By  a  written  contract  between  B.  and  R., 

B.  agrees  to  furnish  R.  for  one  year  with  wool, 
to  be  worked  into  satinets,  and  R.  is  to  deliyer 
to  B.  all  the  satinets  which  the  wool  will  make, 
and  is  to  find  and  pay  for  warps  for  the  same. 
For  working  the  wool,  finding  warps,  &o.,  B.  is 
to  pay  R.  40  per  cent,  on  the  sales  of  the  satinets. 
Each  is  to  pay  half  the  charges.  B.  is  to  haye 
the  whole  direction  of  .the  sales,  and,  should  he 
make  sales  himself,  he  is  to  have  one  and  a  half 
per  cent,  on  40  per  cent,  of  the  sales.  In  an  ac- 
tion against  B.  and  R.  for  the  price  of  the  warps 
furnished  by  the  plaintiff  to  R.,  it  was  held,  that 
B.  was  not  a  partner  of  R.,  and,  consequently^ 


was  not  liable  to  the  action.  Turner  y.  BisseH, 
14  Pick.  192. 

31.  Where  two,  being  joint  owners  of  a  yessel, 
agreed  to  send  her  on  a  foreign  loyage  for  their 
mutual  benefit ;  and  part  o^  the  outward  cargo 
was  purchased  by  each,  separately,  and  part  by 
both,  jointly ;  it  was  held,  that  they  were  still 
but  tenants  in  common  of  the  property,  and  not 
partners  ;  and  that,  therefore,  a^  creditor  of  bot£ 
owners,  for  cordage  for  the  yessel,  was  not  enti- 
tled to  priority  in  payment,  out  of  the  yessel  and 
cargo,  against  the  separate  creditors  of  either. 
Harding  v.  Foxcroft,  16  Greenl.  76. 

22,  The  master  and  crew  of  a  ship  engaged  in 
a  whaling  yoyage,  who  are  to  receive,  in  lieu  of 
wages,  a  proportion  of  the  net  proceeds  of  the 
oil  which  shall  be  obtained,  are  not  partners  with 
the  owners  of  the  ship.  Baxter  y.  Rodman^  3 
Pick.  435. 

33.  A  shipmaster,  haying  agreed  to  take  the 
defendant's  schooner  for  the  purpose  of  getting 
employ  in  the  freighting  business,  engaged  to 
yictual  and  roan  her,  and  pay  half  the  port 
charges,  pilotage,  d:c. ;  and  the  defendant  en- 
gaged to  pay  the  other  half,  together  with  eight 
dollars  per  month  for  one  man's  wages,  and 
to  put  the  schooner  in  sufficient  order  for  the  busi- 
ness ;  and  all  money  so  stocked  in  the  schooner, 
whether  for  freight  or  passage,  or  whatever,  was 
to  be  equally  divided  between  the  roaster  and  de- 
fendant, each  party  accounting  for  the  above. 
Held,  that  the  master  was  owner  pro  hoc  vice ; 
and  that  the  contract  did  not  make  him  and  the 
defendant  partners.     Cutler  v.  Winsor,  6  ib.  335. 

34.  Owner  of  a  vessel,  which  the  master  runs 
for  a  share  of  the  net  profits,  should  not  join  in  an 
action  for  freight  due  on  an  agreement  in  which 
the  master  only  was  known  to  the  shipper. 
Boardman  v.  KeeUr,  2  Verm.  67.  Part-owners 
of  a  ship  or  cargo  are  not  partners.  Holmes  v 
UnUed  Ins.  Co,  2  Johns.  Cas.  329. 

35.  Where  a  person  advances  money  to  the 
owners  of  a  yessel  and  cargo,  who  promise  to 
pay  him  a  share  of  the  proceeds  of  the  yoyage,  in 
proportion  to  the  sum  advanced  by  him,  he  does 
not  thereby  become  a  partner.  Uallop  v.  JVew- 
fnan,  7  Pick.  282. 

36.  The  facts  that  several  persons  associated 
together  to  run  a  line  of  stage-coaches,  that  they 
had  a  general  meeting,  and  that  debts  were  con- 
tracted on  account  ofthe  company,  do  not  prove 
a  partnership  as  between  them.  Chandler  v. 
Brainard,  14  ib.  285.     CUrk  v.  Reed,  11  ib.  450. 

37.  The  proprietors  of  a  stage-coach,  whose 
practice  of  carrying  parcels  has  constituted  them 
common  carriers,  will  be  considered  as  copartners 
in  that  busuiess ;  and  all  the  proprietors  will  be 
jointly  answerable  for  any  loss  arising  from  the 
negligence,  or  breach  of  trust,  of  either  of  them, 
in  relation  to  the  conveyance  of  any  parcel 
Dwight  v.  Brewster,  1  ib.  50. 

38.  A  line  of  stage-coaches  was  run  by  the 
two  defendants  from  Barre  through  Holden  to 
Worcester,  and  back,  and  it  was  agreed  that  one 
of  them  should  furnish  and  maintain  horses  and 
coaches,  and  receive  the  money  paid  for  the 
transportation  of  passengers  between  Holden  and 
Worcester,  and  that  the  other  should  do  the  like 
between  Holden  and  Barre.  They  hired  a  man 
to  drive  all  the  way  from  Barre  to  Worcester, 
and  baftk,  for  a  certain  sum  per  month,  and  per. 
quisites  ;  and  money  was  delivered  by  the  plain- 
tiff to  this  driver  to  carry  from  Barre'^to  Worces 
ter,  but  he  absconded  without  delivering  it.  It 
was  held,  that  the  driver  was  the  servant  ofthe  de- 
fendants jointly,  and  that  they  were  jointly  liabl> 
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10  the  plaintiff  for  the  money.     Cotk  y.  Ahbci^ 
14  ib.  289. 

39.  A,  B,  and  C,  ran  a  line  of  stage-coaches 
from  Utica  to  Rxichester,  and  the  route  was  di- 
yided  between  them  into  sections.  The  occu- 
pant of  each  section  furnished  Jiis  own  carriages 
and  horses,  hiring  driyers,  and  paying  the  ex- 
penses of  his  own  section,  except  the  turnpike- 
tolls.  The  money  receiyed  from  the  passengers, 
after  deducting  therefrom  such  tolls,  was  dtyided 
amon^  the  parties  in  proportion  to  the  number 
of  miles  of  the  route  run  by  each.  Held,  that 
they  were  jointly  liable  for  an  injury  to  a  pas- 
senffcr  through  the  negligence  of  the  driyer 
of  A's  coach.  Bosttoick  y.  Champion,  11  Wend. 
571. 

40.  Eyidence  of  partnership  must  be  submitted 
to  a  jury.     Drake  y.  Eltovn,  1  Caines,  184. 

41.  If  one  partner  purcnase  land  to  his  own  use 
with  money  taken  out  of  the  joint  fund,  the  lands 
will  not  be  joint  stock.     Goodwin  y.  Riehardson, 

11  Mass.  469.     Pitts  y.  Waugk,  4  ib.  424. 

42.  Nor  will  lands  conyeyed  to  all  the  part- 
ners as  tenants  in  common  be  joint  stock ;  but 
sach  conyeyance,  if  paid  for  out  of  the  joint 
fund,  would  be,  in  effect,  a  diyision  of  the  joint 
stock  pro  tanto.  ib. 

43.  A  partnership  may  be  prolonged,  by  ex- 
press or  tacit  consent,  beyond  the  time  stated  in 
the  articles.  In  that  case,  prima  facie,  the  arti- 
cles are  still  binding.  Mifflin  y.  Smith,  17  S.  6l  R. 
165. 

44.  Two  may  be  partners,  as  respects  third  per- 
sons, without  being  partners  with  respect  to 
each  other,  in  a  ptuticular  transaction.  Gill  y. 
Kvknj  6  ib.  333. 

45.  T.  and  others  agreed,  by  a  writing  dated 
October  10,  1827,  to  purchase  one  fourth  of  cer- 
tain real  estate,  belonging  to  P.  &  Co.,  a  manu- 
ftctnring  company,  and  one  fourth  of  the  stock 
of  the  factory,  and  were  to  be  interested  or  al- 
lowed one  fourth  of  the  profits  or  loss,  and  to  pay 
P.  A  Co.  ^,000  profits  on  the  same,  in  six 
months;  and  P.  A.  Co.,  by  the  same  writing, 
agreed  to  get  the  establishment  incorporated,  at 
which  time  the  property  was  to  be  put  into 
shares,  three  fourths  to  belong  to  P.  &  Co.,  and 
one  foarlh  to  T.  and  others,  and  a  copartnership 
to  be  formed.  P.  &  Co.  were  at  liberty  to  sell 
one  third  of  their  three  fourths  to  R.  The  ser- 
yices  of  P.  &  Co.  were  to  commence  from  April 
20,  1827.  It  was  held,  that  this  agreement, 
coupled  with  evidence  of  the  payments  stipu- 
lated aboye,  constituted  a  partnership  between 
the  seyeral  parties  to  the  agreement,  from  the 
time  of  its  execution.  Goddard  y.  Pratt,  16  Pick. 
412. 

46.  W^ere  real  estate  is  held  by  partners,  for 
the  purposes  of  the  partnership,  they  do  not  hold 
it  as  partners,  but  as  tenants  in  common.  One 
partner  can  only  sell  his  individual  interest  in 
the  land,  and  when  both  join  in  a  sale  and  con- 
yeyance, and  one  only  receives  the  purchase 
money,  the  other  partner  may  maintain  an  action 
against  him  for  his  proportion.  Colea  y.  Coles, 
15  Johns.  159. 

47.  The  defendant  solicited  the  plaintiff  to  pro- 
care  persons  to  employ  him  as  agent  for  the  pnr* 
chase  of  lands,  and  promised  the  plaintiff  to  pay 
him  a  certain  commission.  The  plaintiff  pro- 
posed to  C.  to  become  a  purchaser  of  lands,  and 
coromiinicated  to  him  the  proposals  of  the  de- 
fendant ;  and,  as  agent  of  the  defendant,  agreed 
with  him  to  furnish  him  lands  at  a  certain  price, 
which  was  more  than  the  price  of  the  principal. 
Afterwards,  this  agreement  was  altered,  and  the 


Slaintiff  exeented  a  new  agreement  with  C,  in 
is  own  behalf,  to  furnish  him  the  lands  at  the 
defendant's  price,  upon  the  condition  that  C 
should  pay  him  a  commission  on  the  purchase 
C.  thereupon  associated  with  him  T.  as  a  partner, 
and  adopted  measures  to  complete  the  contract 
which  bad  been  thus  made  between  the  plaintiff 
and  C.  C.  and  T.  afterwards  ascertained  that 
the  representations  of  the  plaintiff  with  regard 
to  the  price  of  the  land  were  incorrect,  and  they 
thereupon  contracted  directly  with  the  defendant 
for  the  land.  The  plaintiff  was  present  during 
the  transaction,  and  witnessed  the  contract,  and 
no  mention  was  made  of  the  contract  between 
him  and  C.  In  an  action  by  the  plaintiff  against 
the  defendant,  to  recover  the  stipulated  commis- 
sions for  the  sale,  it  was  held  to  be  exclusively 
within  the  province  of  the  jury  to  determine 
whether  the  contract,  ultimately  concluded  be- 
tween C.  and  T.  and  the  defendant,  was  affected 
by  the  procurement  of  the  plaintiff.  Hunting 
ton  y.  Wolcott,  5  Day,  390. 

48.  Held,  also,  that  neither  the  admissions  of  T., 
as  a  partner  of  C,  nor  a  variance,  in  the  terms  of 
the  final  contract,  from  the  stipulations  in  the 
original  agreement  between  plaintiff  and  defend- 
ant could  affect  the  plaintiff's  right  of  recov- 
ery, ih. 

49.  A  and  B,  citizens  of  the  United  States, 
having  been  partners  in  France,  agreed  to  dis- 
solve their  partnership,  and  that  B  3iould  estab- 
lish  himself  in  the  United  States,  while  A  re- 
mained  in  France.  They  were  to  exert  them- 
selves to  procure  consignments  from  the  United 
States.  A  was  to  ship  goods  to  B,  the  amount  of 
which,  and  such  sum  as  B  should  procure  by  as- 
sociation, loan,  or  credit,  were  to  be  converted 
into  reasonable  advances  on  goods  consigned  to 
A.  On  shipments  made  by  A  to  the  United 
States,  by  order  of  B,  B  was  to  receive  one  third 
of  the  profits ;  and  on  shipments  by  B  to  France, 
A  was  to  receive  one  third  the  profits,  and  B  was  to 
have  one  third  of  the  commissions  on  consignments 
from  the  United  States  to  A.  A  statement  of  their 
respective  accounts  was  to  be  made  at  the  close 
of  each  year,  and  if  one  of  the  parties  had  in- 
curred losses,  the  other  was  not  to.  be  answer- 
able for  them,  beyond  a  forfeiture  of  the  profits 
for  a  year.  B,  according  to  the  agreements, 
established  himself  in  New  York,  and  coutracted 
debts,  in  relation  to  the  business.  Held,  in  an 
action  for  such  debts  against  A  and  B,  that  they 
were  partners  by  such  agreement,  and  that  the 
plaintiff  was  entitled  to  recover.  Walden  v.  Sher* 
bume,  15  Johns.  409.  Held,  also,  that  it  was 
not  necessary  for  the  plaintiff  to  show,  that  his 
claim,  being  principally  for  money  lent,  actually 
went  to  the  use  of  the  partnership,  ib. 

50.  Held,  that  the  stipulation,  limiting  the  ex- 
tent of  the  liability  of  each  of  the  partners,  for 
losses  incurred  by  the  other,  though  valid  be- 
tween themselves,  could  not  affect  third  per- 
sons. i6. 

II.    Partnership  Property,  hoto  subject  to  Part* 
nership  and  other  Debts. 

51.  A  creditor  of  an  individual  partner  has  only 
a  right  to  sell  jvhat  of  the  partnership  property 
belongs  to  the  debtor  partner,  after  paying  the 
debts  due  by  the  firm,  and  his  own  debt  to  the 
firm.  Merrill  v.  Rinker,  1  Bald.  528.  White  v. 
Dougherty,  Mart.  &  Terg.  309.  M'Carty  v.  Em- 
len,  2  Testes,  190.  Dower  v.  Stanffer,  1  Penn. 
198.    Knox  v.  Schepler,  2  Hill,  S.  C.  595.    Knot 

I  y.  Summers,  4  Yeates,  477.    Tappan  v.  BlaisdeU^ 
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5  N.  Hamp.  189.  Lyndon  t.  Garkmm^  1  G«lii8. 
367.  FitrcB  y.  Jacksm^  6  Mmm.  S48.  ilwA  y. 
Herrick,  6  ib.  271. 

&2.  Coaaequently,  all  the  debts  doe  from  the 
joint  fund  must  first  be  discharged,  before  anj  part- 
ner can  appropriate  any  part  of  it  to  his  own  use, 
or  paj  any  of  his  private  debts ;  and  a  creditor  of 
ooe  of  the  partners  cannot  claim  any  interest  but 
what  belongs  to  his  debtor,  whether  his  claim  be 
founded  on  any  contract  made  with  his  debtor  or 
Ml  a  seizure  of  the  goods  on  execution.  Pierce  v. 
Jmekeon,  6  Mass.  242.  Fuk  t.  Herrick,  6  ib.  271. 
PkiUipM  y.  BrO^^,  11  ib.  242.  Goodwin  y.  Rick- 
mrdson,  ib.  469.  Rice  y.  AusUn,  17  ib.  197.  Mams 
▼.  Paige,  7  Pick.  542.  H^ilso*  y.  Omine,  2  Johns. 
280.     Smith  v.  B4iker,  1  Fairf.  458. 

53.  But  a  creditor  of  one  of  the  firm  has  a  right 
to  attach  the  partnership  effects  against  all  credit- 
ors whose  demands  are  not  upon  the  company. 
Bice  y .  AusUn,  17  Mass.  197.  Phillips  y .  Bridge, 
11  ib.  242. 

54.  Where  more  is  leyied  oo  partnership  prop- 
erty  than  is  sufficient  to  pay  partnership  execu- 
tions, the  balance  may  be  applied  to  pay  private 
executions  in  the  hands  of  the  officer.  Rioop  y. 
Rogers,  3  WatU,  193. 

55.  The  prior  right  of  a  partnership  creditor, 
to  be  paid  out  of  the  common  property,  in  prefer- 
ence to  a  separate  creditor  of  either  of  the  part- 
ners, does  not  exist  in  the  case  of  a  dormant 
partner^ip.  In  such  case,  a  creditor  whose  debt 
relates  to  the  business  of  the  firm,  and  who  is 
behind  the  creditors  or  yendees  of  the  ostensible 
partner,  in  his  attachment,  shall  not  be  permitted 
to  defeat  them  and  gain  a  priority,  because  he  has 
discoyered  the  concealed  liability  of  a  secret 
partner.     Freiuh  y.  Chase^  6  Oreenl.  166. 

56.  Where  the  partnership  funds  of  a  firm 
haye  been  misapplied,  by  a  member  of  the  firm, 
towards  the  payment  of  a  judgment  hoiden  by  a 
creditor  of  the  firm  against  him  for  his  individual 
debt,  such  creditor  may,  on  the  application  of  the 
other  member  of  the  firm,  apply  the  payment  to 
his  demand  against  the  firm,  and  enforce  his 
indffment,  notwithstanding  a  receipt  given,  ap- 
plymg  the  payment  on  account  of  the  judgment. 
Camjfitell  y.  McOheus,  6  Wend.  551. 

57.  The  joint  creditors  of  a  partnership  have 
in  equity  a  general  lien  on  the  funds  of  the  part- 
nership, and  are  entitled  to  payment  out  of  the 
partnership  effects,  in  preference  to  creditors  of 
an  indiyidual  member  of  the  firm.  While  v. 
Douf  AsWy,  Mart.  &  Terg.  309. 

56.  A  joint  creditor  of  a  partnership,  having  a 
lien  on  the  separate  property  of  one  of  its  mem- 
bers, must,  in  isase  the  firm  is  insolvent,  exhaust 
his  separate  lien  before  he  comes  in  with  other 
creditors  for  a  share  of  the  partnership  effects,  ib. 

59.  An  action  for  a  false  return  will  not  lie 
against  a  sheriff*  for  returning  an  execution  nidla 
iMia,  where  the  property  of  a  firm  is  levied  on 
under  an  execution  against  one  of  its  members, 
and,  previous  to  a  sale,  an  execution  against  the 
firm  comes  to  the  hands  of  the  sheriff*,  under 
which  the  property  levied  on  by  the  first  execu- 
tion is  exhausted.  Dunltam  v.  Murdock,  2  Wend. 
553.     Tappan  v.  Blaisdell,  5  N.  Hamp.  189. 

60.  Where  an  officer  had  attached  the  partner- 
ship eff'ects,  in  a  suit  against  one  .of  the  partners, 
and  afterwards,  with  the  consent  of  the  firm,  suf- 
fered the  eff*ect«  to  be  applied  to  pay  a  partnership 
debt  due  to  a  sti anger,  it  was  held,  that  he  was 
not  responsible  to  tlic  first  attaching  creditor,  in 
an  action  fer  not  iiaving  seized  the  goods  in 
WDecution.  Commercial  Bttuk  v.  WUkins,  9 
jOMenl.  28. 


61.  Although  the  effi  cto  were  applied  to  pay  t 
judgment  against  the  firm,  which  included  soma 
demands  not  yet  due  and  payable,  yet  this  cir- 
cumstance was  held  of  no  importance,  the  claim 
being  good  between  the  parties  to  the  judgment, 
and  resting,  not  on  priority  of  attachment,  but  on 
the  superiority  of  the  plaintiff*  s  title  as  a  creditor 
of  the  partnership,   ih. 

62.  In  such  action  against  the  officer,  the  part 
nership  creditor  is  a  competent  witness  for  the 
defendant,  having  no  interest  either  in  the  event 
of  the  cause,  or  in  the  record  as  an  instrument 
of  evidence.  iJb. 

63.  In  the  case  of  a  dormant  partnership,  an 
attachment  of  the  stock  in  trade  in  the  hands  of 
the  ostensible  partner,  in  a  suit  against  him  alone, 
has  preference  to  a  subsequent  attachment  of  the 
same  goods  by  another  person  in  an  action 
against  the  partners.  Lord  v.  Baldwin,  6  Pick. 
348. 

64.  The  sole  surviving  partner  is,  in  law,  the 
owner  of  all  the  partnership  effects ;  and  the  part- 
nership funds  in  the  hands  of  garnishees  may  be 
ordered  to  be  paid  over  to  separate  crediton  of 
the  surviving  partner,  on  their  giving  bond  and 
security  to  answer  any  claim  which  may  after- 
wards DC  made  on  the  funds.  Knox  v.  SchepUr, 
2  HiU,  S.  C.  595. 

65.  The  private  debt  of  one  copartner  cannot 
be  set  off*  aff ainst  a  copartnership  aemand.  Paw 
rie  y.  FUtcher,  2  Bay,  146.  Ladue  v.  Hmrt,  4 
Wend.  583. 

66.  A  debtor  to  a  partnership  cannot  be  held 
as  a  trustee  for  the  several  or  joint  debt  of  one  of 
the  partners.     Lyndon  v.  Gorkam,  1  Gallis.  367. 

67.  In  Vermont,  a  preference  is  not  given  to 
partnership  creditors  in  attaching  partnership 
property ;  and  the  property  itself  is  to  be  attached 
as  in  a  case  of  tenancy  in  common,  and  not  the 
interest  of  a  partner  in  the  property.  And  an 
officer  is  not  a  trespasser  for  so  attaching  for  a 
separate  creditor,  though  the  firm  afterwards 
prove  to  have  been  insolvent.  Reed  v.  Sh^kard- 
««m,  2  Verm.  120. 

68.  In  an  action  against  a  partnership  of  B.,  W., 
A,  €?o.,  W.  appeared  and  pleaded  non  ossvmpsiL 
AfWr wards  B.,  against  whom  the  suit  had  been 
abated,  entered  nis  appearance,  and,  withovrt 
filing  any  plea,  entered  into  the  trial,  and  de- 
fended  the  suit.  It  was  held,  that  a  judgment 
against  B.  and  W.  only  was  not  erroneous,  as 
they  did  not  discover,  by  a  plea  in  abatement, 
that  there  were  other  partners,  and  as  B.,  by 
appearing  and  going  to  trial  without  a  separate 
plea,  had  bound  himself  to  abide  by  the  plea  of 
his  other  partner.  Bamet  v.  Watson,  1  Wash 
372. 

69.  Where  a  suit  was  brought  against  two 
partners  upon  a  partnership  transaction,  and  was 
abated  against  one  of  them,  it  was  held,  that 
judgment  might  be  entered  against  the  other 
partner  alone.     Brown  v.  Belcher,  ib.  9. 

70.  Partnership  property  mav  be  attached,  for 
the  individual  debt  of  one  of  tlie  partners,  after 
the  dissolution  of  the  partnership,  and  after  a 
receiver  has  been  appointed,  by  a  decree  of  a 
court  of  equity  in  a  sister  state,  to  get  in  and  dis- 
pose of  the  assets.  Schatzill  y.  BoUon,  2  M*Cerd« 
478. 

71.  Partnership  efi^ecto,  on  the  dissolution  ei 
the  partnership  by  death,  go,  in  Xhe  first  place, 
to  the  payment  of  the  partoership  debts,  and,  if 
there  be  a  surplus,  then  to  the  payment  of  tha 
private  debto  of  each  partner  afterwards,  in  pro 
portion  to  his  share  in  the  joint  funds.  IFhite  y 
Union  Ins.  Co.l  N,&.  M.  556. 
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III.   Bow  far  Fartfurs  are  hound  hy  tach  other's 

7S.  An  action  will  li«  against  two  partners  on 
a  contract  made  in  the  name  of  one  only,  and 
evidence  olimMdt  may  be  given  to  show  that  it 
was  a  partnership  contract.  Snemd  ▼.  Barringer^ 
1  Stew.  134. 

73.  Each  partner  has  a  complete  control  over 
the  partnership  efiects,  with  the  power  of  dispos- 
ing of  them  for  the  purposes  of  the  copartnership, 
whether  they  consist  of  ships  or  other  property ; 
and  the  sale  shall  bind  the  whole  copartnership 
as  efiectoally  as  if  each  member  acted.  Quijier 
y.  Mmrhlekoad  hu,  Co,  10  Mass.  476.  Lamh  y. 
Dwamtt  12  ib.  54.  U.  StaUo  Bartk  r.  Bmney^  5 
Mason,  176. 

74.  Thafl  one  partner  may  transfer  or  assign  a 
chose  in  action,  or  a  debt  dne  to  the  partnership, 
or  any  other  partnership  effects,  so  ftr  as  the  same 
can  be  transferred  or  assigned  in  law.  Qaetner 
T.  Morbleh^ttd  Ins,  Co,  10  Mass.  476.  Lamb  ▼. 
Dsraitf,  12  ib.  54. 

75.  One  partner  has  a  right  to  bind  the  firm  to 
any  extent  in  contracts  for  the  use  of  the  part- 
nership. JUmnttf.  and  Meek.  Bamk  y.  Cforef  15  ib. 
75.  Boardman  y.  Gsrc,  ib.  331.  OaUoway  y. 
Bugkes,  1  Bailey,  553.  Wimtkip  y.  Bank  of  U. 
aates^  5  Pet.  529.    Siorer  y.  Hinkley,  Kirby,  147. 

76.  Where  one  of  the  membera  dT  a  partner- 
ship for  n  particnlar  business  does  an  act,  on 
aeeonnt  oT  the  firm,  jfrima  fade  not  within  the 
scope  of  his  authority,  eyidenoe  is  admissible  to 
show  that,  in  the  exercise  of  good  faith  and 
reasonable  discretion,  he  was  warranted  in  so 
doing  by  the  course  pursued  by  the  firm  in  the 
management  of  their  business,  and  that  so  the 
other  partners  were  responsible  for  his  tiot. 
Woodtoard  y.  Wiaskip,  12  Pick.  430. 

77.  W.  and  B  were  partners  in  the  manufac- 
ture of  soap  and  candles,  doing  business  in  the 
name  of  W.,  who  was  the  acting  partner.  For 
seyeral  years,  W.  exported  to  a  foreign  market, 
for  sale,  large  quantities  of  soap  and  candles,  and 
leeeiyed,  in  return,  articles  of  foreign  growth, 
which  were  sold  by  B.,  and  the  proceeds  paid 
oyer  to  W.,  who  passed  the  same  to  the  credit  of 
the  firm.  On  one  occasion,  W.  shipped  to  a  for- 
eign port  all  the  soap  and  candles  on  hand,  and, 
for  this  purpose,  chartered  a  schooner,  and,  in 
order  to  complete  the  cargo,  he  purchased  pork 
and  flour,  ibr  which  he  gave  a  note,  signed  in 
has  own  name.  In  an  action  upon  this  note 
against  the  partners,  the  jury  were  instructed 
that,  prtnta  /acte,  this  purchase  was  not  Vithin 
the  scope  of  the  partnership  business ;  but  that,  if 
they  should  find  that  the  exportation  of  soap  and 
candles  was  within  the  scope  of  the  partnership 
business,  and  that  W.  chartered  the  schooner  on 
account  of  the  firm,  and  for  their  use  and  benefit, 
to  export  their  manufactured  products  to  a  prom- 
ising market;  and  that  the  purchase  of  the  pork 
and  flour  was  made  in  behalf  of  the  firm,  and  to 
promote  the  piineipal  object,  tiM  exportation  of 
*he  soap  and  candies;  and  that  W.  acted  homa 
fide  and  in  the  exercise  of  a  reasonable  discre- 
tion; then  he  might  be  considered  as  acting 
within  the  scope  <x  his  anthority,  and  the  note 
would  bind  the  firm.  It  was  held,  that  the  de- 
fendants could  not  object  to  this  instruction,   ib. 

7d.  The  jury  were  likewise  instructed  that,  if 
B.  had  knowledge  of  the  acts  of  W.,  and  that  the 
pork  and  flour  were  purchased  for  the  use  of  the 
firm,  and  made  no  objection,  this  would  be  a  lati- 
Ikation  of  the  transaction,  and  would  render  B. 
to  pay  the  note,  though  he  might  not  havt 


known  that  the  purohaae  had  been  made  on  credit. 
Held,  that  this  instruction  was  correct,  ib. 

79.  Where  one  of  seyeral  joint  partners  gives 
a  receipt  in  his  own  name,  haying  relation  to  the 
partnership  business,  it  is  obligatory  on  the  part- 
nership.    Breton  y.  Lawrence^  5  Conn.  397. 

60.  Therefore,  where  it  appeared  that  one 
partner  receiyed  of  the  plaintiff  certain  promis- 
sory notes  to  collect,  for  which  he  gaye  a  receipt 
in  his  own  name ;  and  the  plaintiff,  to  eyinoe  the 
liability  of  the  partners,  by  showmg  that  the 
transaction  had  relation  to  the  partnership  busi- 
ness, offered  to  prove  that  such  notes  were  deliy- 
ered  to  the  partner  while  he  was  attending  to 
other  concerns  of  the  partnership,  to  be  collected 
and  applied  in  satisfiiction  of  a  note  due  from  the 
plaintiff  to  Uie  partnership,  and  that  that  partner 
did  accordingly  collect  one  of  such  notes,  and 
indorse  the  avails  on  the  plaintiff's  note  to  the 
partnership ;  it  was  held,  thai  such  evidence  was 
admissible,  ik. 

81.  The  implied  authority  of  one  partner  to 
bind  his  copartner  by  contract  may  be  revoked 
by  refusal  of  the  latter  to  be  thus  bound,  com- 
municated to  the  party  in  whose  favor  the  con- 
tract is  to  be  made.  Leamtt  v.  Psdfc,  3  Conn. 
124. 

82.  Nor  does  it  matter,  in  such  case,  that  the 
partner  revoking  is  a  secret  partner,  and  that  the 
existence  of  the  partnership  is  unknown  to  the 
other  party,  ik. 

83.  But,  whether  one  partner  in  any  given 
case  has  revoked  the  implied  anthority  of  his 
copartner  to  bind  htm,  is  a  question  of  &ct; 
therefore,  where  the  court  directed  the  jury,  in  an 
action  on  a  promissory  note  against  A  and  B,  as 
partners,  that,  if  A  was  a  dormant  partner  with 
B,  and  refused  to  give  a  joint  note  with  him,  the 
defendants  were  entitled  to  a  verdict,  it  was 
held,  that  this  was  a  misdirection,  fiir  these  facts 
were  not  necessarily  a  revocation  of  the  implied 
authority  of  B,  and  ought  to  have  been  submitted 
as  evidence  only.  ib. 

84.  The  presumption  is,  that  contracts  made 
by  a  partner  are  made  on  account  of  the  partner* 
ship,  and  the  firm  will  be  bound  thereby,  unless 
the  parties  with  whom  he  contracts  know  the 
contrary.  Le  Roy,  Bayard,  ^  Co.  v.  Jojknaoa,  9 
Pet.  198.    Roekesier  y.  TVotter,  1  A.  K.  Marsh.  54. 

85.  If  any  one  of  the  partnen  of  a  copartner- 
ship  give  lus  assent  to  the  sets  of  their  agent, 
such  assent  would  be  good  evidence  affecting  the 
rest,  unless,  by  the  articles  or  constitution  of  the 
company,  the  whole  concern  and  management 
ehould  be  intrusted  to  a  committee  or  hoard  of 
managers;  in  which  case,  the  assent  ninst  be 
proved  to  have  been  giyen  by  them,  or  soaw  of 
them,  punuant  to  the  authority  delegated  to 
them  by  the  company.  Odiome  v.  J&Bcy,  13 
Mass.  178.    8.  C.  ]5ih.39. 

66.  If  one  of  the  partners  of  a  firm  has  been  in 
the  habit  of  indoramg  the  name  of  the  firm  on 
bills  of  exchange,  it  is  a  faot  from  which  the  Jury 
may  legally  infer  that  he  had  authority  from 
the  other  partnen  so  to  do.  BaiiUt  of  Kentmcky 
v.  BrooiUair,  2Litt.  41. 

87.  The  net  that  such  indorsement  was  prohib- 
ited by  the  articles  of  copartnership  is  no  defence, 
in  a  suit  by  a  bona  fide  holder  of  the  bill,  without 
notice  of  such  prohibition,  ik, 

88.  Partnen  are  all  liable  for  goods  furnished 
for  the  use  of  the  firm,  though  the  veador  supposed 
himself  dealing  with,  and  |[iying  credit  to,  aa 
individual  partner,  not  knowmg  of  the  existence 
of  the  firm.    Reynolde  v.  Clooeland^  4  Cow.  262. 

89.  Partnen  in  trade,  who  continue  Co  do  * 
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nesi  in  the  name  of  the  firm,  and  are  oeteniibly 
jointly  concerned,  are  bound  by  the  contracts  of 
either,  though  a  private  article  of  dissolution 
may  have  been  entered  into  between  them. 
Spears  v.  Toland^  1  A.  K.  Marsh.  203. 

90.  Partners  are  jointly  liable  for  ail  credits 
given  them,  at  the  request  of  either  partner, 
relating  to  the  copartnership  business,  until  pub- 
lic notice  is  given  of  the  dissolution.  Bradley  v. 
Camp,  Kirby,  77. 

91.  A  credit  given  to  one  partner  on  his  own 
separate  account  is  not  a  discharge,  pro  tanto^  of 
a  demand  against  the  partnership,  unless  it  were 
intended  or  accepted  as  such ;  and  if  a  creditor 
receive  the  effects  of  one  of  the  partners,  which  he 
may  apply  to  the  payment  of  his  demand  against 
the  partnership,  yet,  if  he  relinquish  and  restore 
the  property,  he  mav  still  hold  all  the  partners. 
Barker  v.  Blake,  11  Mass.  16. 

92.  Nor  will  the  transferring,  by  a  creditor,  of 
his  book  account  against  a  partnership  to  the  pri- 
vate account  of  one  of  the  partners,  upon  a  de- 
posit made,  or  security  given,  by  such  partner, 
be  sufficient  evidence  of  an  agreement  to  hold 
him  alone  liable  for  the  demand,  especially  if  the 
transfer  were  made  without  the  request  of  the 
partners,  or  without  any  particular  consideration ; 
but  if  the  creditor  relinquish  his  security,  as  he 
may,  he  may  re-transfer  his  charges  to  the  partr 
nership  account,  ib. 

93.  One  partner  cannot  bind  his  copartner  by 
any  contract  not  connected  with  the  traide  or  busi- 
ness ;  and  a  knowledge  of  third  persons,  of  the 
limited  nature  of  the  partnership,  will  be  inferred 
from  circumstances.  Livingston  v.  Roosevelt,  4 
Johns.  251. 

94.  One  partner  cannot  bind  his  copartner  by 
a  bargain  made  witliout  his  consent  or  knowl- 
edge, if  the  thing  to  be  done  be  without  the  usual 
course  of  the  pulnership  business,  unless  there 
be  evidence  of  a  special  usage  in  relation  to  such 
bargains  made  by  such  parties.  J^iehols  v.  Hughes, 
2  Bailev,  109. 

95.  A  copartner  may  contract  on  his  own  ac- 
eoant,  and  make  himself  alone  liable  for  merchan- 
dise bought  for  the  copartnership  account,  if  the 
vendor  choose  to  accept  him.  Sylvester  v.  Smith, 
9  Mass.  119. 

96.  So  if  a  copartner,  by  the  terms  of  the  co- 
partnership, engage  to  provide  a  certain  kind  of 
stock  for  the  partnership  account,  and  such  stock 
be  contracted  for,  the  vendor  may  maintain  an 
action  for  the  same  against  him  alone,  or  against 
all  the  copartners  jointlv,  at  his  election,  ib. 

97.  By  the  law  merchant,  a  man  may  be  an- 
swerable as  a  dormant  partner  on  a  contract  made 
by  the  partnership  of  which  he  is  in  fact  a  mem- 
ber ;  but  this  law  is  confined  to  trade  and  com- 
merce, and  does  not  extend  to  speculations  in  the 
purchase  and  sale  of  lands  ;  for  where  lands  are 
sold,  no  man,  as  a  dormant  partner,  can  claim 
any  part  of  the  lands  by  virtue  of  any  conveyance 
to  which  he  is  not,  on  the  face  of  it,  a  party.  Pitts 
V.  Waugh^  4  ib.  424. 

96.  Where  a  partnership  is  limited  by  articles 
to  a  particular  business,  if  one  partner  make  a 
note  in  the  partnership  name  for  other  than  such^ 
business,  it  lies  with  the  person  suing  the  note 
to  show  an  assent,  express  or  implied,  on  the 
part  of  the  other  partners  to  the  transaction ;  a 
disclaimer  of  it,  to  any  other  than  the  party  to 
whom  the  note  was  given,  cannot  be  shown  in 
evidence.     Walter  v.  Keyes,  6  Verm.  257. 

99.  Partners  are  bound  by  a  note,  given  by  one 
partner  in  the  partnership  name,  although  in 
violation  of  private  instructions  from  one  part- 


ner to  another.  Miller  v.  ffughes^l  A.  K.  Marsh 
181. 

100.  A  note  giyen  in  the  name  of  a  firm,  by 
one  of  its  members,  for  moneys  collected  by  him 
as  agent  of  the  payee,  is  a  valid  note  against  the 
firm,  where  such  moneys  were  in  the  nature  of  a 
loan  to  the  firm.  Whitaker  v.  Brown,  16  Wend. 
505. 

101.  A  note,  given  by  a  partner  in  the  name  of 
the  firm,  for  money  received  by  him  individually, 
is  not  binding  on  the  other  members  of  the  firm, 
unless  the  money  was  applied  for  partnership  pur- 
poses, and  with  their  knowledge  and  approbation. 
ib,  11  Wend.  75. 

102.  An  agreement  between  partners,  on  dis- 
solution, that  one  shall  have  the  settlement  of 
their  affairs,  he  assuming  all  the  debts  of  the 
firm,  and  agreeing  to  pay  to  the  outgoing  part- 
ner all  the  money  contributed  by  him,  except 
what  he  had  before  drawn  out,  operates  as  an  as- 
signment of  the  debts  due  the  firm  to  the  remain- 
ing partner ;  and  a  subsequent  release  of  a  debt 
due  the  firm,  by  the  outgoing  partner,  to  a  credit- 
or having  notice  of  the  agreement,  is  void.  Cram 
V.  Cadwell,  5  Cow.  489. 

103.  One  partner  cannot  release  a  debt  due 
the  firm,  even  during  the  partnership,  in  consid- 
eration of  a  debt  due  from  him  individually,  ib 

104.  Where  a  general  partnership  exists,  and 
money  is  borrowed  by  one  partner  in  the  name  of 
the  firm,  the  partnership  is  liable,  though  the 
money  is  appropriated  to  the  use  of  one  partner. 
So  the  partnership  is  liable  if  one  of  the  firm  bor- 
rows money,  not  expressly  on  his  individual 
credit,  if  it  was  used  for  the  benefit  of  the  firm. 
Church  V.  Sparrow,  5  Wend.  223. 

105.  Payment  of  a  debt  to  one  partner  of  a  firm 
is  good  against  the  other  partners,  and  a  release 
by  one  partner  to  a  debtor  of  the  firm  is  obliga- 
tory on  the  others.  Yandes  v.  Lefavour,  2  Blackf. 
371. 

106.  A  partner  has  no  right  to  bind  his  copart- 
ner by  a  note,  except  in  a  partnership  transac- 
tion.    WagnoT  V.  Clay,  1  A.  K.  Marsh.  257. 

107.  Where  a  person  receives  a  partnership 
note,  for  the  individual  debt  of  a  partner,  he  is 
chargeable  with  notice,  and  cannot  enforce  pay- 
ment of  the  note  against  the  other  members  of 
the  firm.  Gansevoort  v.  Williams,  14  Wend. 
133. 

108.  The  assent  of  the  other  partners  may, 
however,  be  implied  from  circumstances ;  an  ex- 
press assent  need  not  be  shown,  ib.  Vide  Joyce 
V.  WilUams,  ib.  141.  Wilson  v.  Williams,  ib. 
146.    * 

109.  One  member  of  a  firm  may  si^n  the  name 
of  the  firm  to  a  promissory  note  gi^en  for  the 
debt  of  the  firm,  without  consent  of  the  othe« 
partners.    Kirkpatriek  v.  TumbuU,  Addis.  259. 

110.  One  partner  may  bind  the  firm  by  signin|f 
a  promissory  note,  letter  of  credit,  or  guaranty,  in 
the  name  of  the  firm.     Coursey  v.  Baker,  7  Har 
4&  J.28. 

111.  One  copartner  may  bind  the  firm  by  a 
bill  of  exchange  drawn  by  him  in  his  own  name 
upon  the  firm  for  a  partnership  debt.  Doug-eU  v 
Cowles,  5  Day,  511. 

112.  An  individual  of  a  company  cannot 
charge  his  private  debts  to  the  company  without 
their  consent ;  nor  can  he  bind  the  firm  by  con- 
tract after  the  dissolution.  Jones*s  ease,  1  Overt. 
455. 

113.  A  firm  is  bound  by  a  note  signed  in  the 
name  of  the  firm  by  one  of  the  parties,  though 
without  the  knowledge  of  his  copartner,  and  n>r 
the  debt  of  a  third  person  unconnected  with  thm 
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boamets  of  the  copartDership.    Hawu  y.  Dun- 
Urn^  I  Bailey,  146. 

114.  A  note  giyen  bj  a  partner,  in  the  name  of 
the  firm,  for  his  private  debt,  binds  the  firm,  if  the 
other  partners,  on  learning  the  fact,  do  not  dis- 
sent or  nye  notice  to  the  payee.  Foster  y.  Jin- 
drewsj  2  rennsyl.  160. 

115.  If  one  taking  a  firm  note  from  a  partner 
is  afifbcted  with  knowled|[re  that  it  is  made  not  on 
account  of  the  firm,  but  of  the  indiyidoal,  the  firm 
is  not  holden.  Huntington  y.  Lyman^  1  Chip. 
436. 

116.  If  a  partner  giye  a  negotiable  note,  in  the 
name  of  the  partnership,  for  his  own  private 
debt,  a  h&na  ftd^  indorsee  of  the  note,  who  had 
no  notice  of  the  purpose  for  which  it  was  given, 
may  recover  the  amount  of  the  copartnership. 
Mumro*  v.  Cooper,  5  Pick.  412.  CKaxoumes  v. 
EdwardM,  3  ib.  5.  LMngatam  y.  Rooseveltj  4 
Johns.  25. 

1 17.  If  a  promissory  note,  indorsed  by  a  partr 
ner  out  of  the  usual  course  of  business,  for  the 
accommodation  of  a  third  person,  is  discounted 
iona  Jidej  and  without  notice,  by  a  bank,  the 
other  partners  are  bound,  though  they  knew 
nothing  of  the  transaction.  C^kiU  Bank  v. 
SiaU,  15  Wend.  364. 

1 18.  A  partner  cannot  bind  his  copartners  by 
giving  a  note  in  the  name  of  the  nrm  for  his 
private  debt.    Baird  v.  Cochran,  4  S.  ^k  R.  397. 

119.  If  one  partner  borrows  money  on  his  own 
credit,  and  gives  his  sealed  note  for  the  amount, 
the  firm  is  not  liable,  though  the  money  be  used 
in  the  partnership  transactions.  WiUis  v.  HUl^  2 
Dev.  Sc  Bat.  5231. 

120.  One  partner  cannot  bind  the  other  with- 
out his  assent,  by  a  note,  for  his  individual  debt. 
The  holder  of  the  note,  in  order  to  recover  of  the 
other  partner,  must  sliow  affirmatively  that  the 
one  who  gave  him  the  note  had  authority  to  bind 
the  firm.  Davenport  v.  RunUtt,  3  N.  Hamp. 
386. 

121.  A  partner  may  indorse  a  note  in  the 
name  of  his  firm,  and  it  may  be  declared  on  as 
the  indorsement  of  the  firm.  Manhattan  Co.  v. 
Ledyard,  1  Caines,  191. 

122.  A  promissory  note  given  by  one  of  two 
partners  in  the  business  of  fiurming  and  cooper- 
ug,  signed  ^<  A  B  6l  C  D,"  is  binding  upon 
both.     M'Gregor  v.  dendand,  5  Wend.  475. 

123.  A  note  made  by  one  partner,  in  which  he 
says,  "  I  promise  to  pay,"  &c.,  but  subscribes  the 
partnership  name,  «*  A  B  &  Co.,"  is  binding  on 
the  firm,  and  not  on  the  partner  alone  who  ex- 
ecuted it.     Doty  v.  Bates,  II  Johns.  544. 

124.  A  note  made  by  one  partner,  in  the  name 
of  the  firm,  will  be  presumed  to  have  been  made 
in  the  course  of  partnership  dealings ;  and,  that  it 
was  given  for  the  individual  debt  of  one  of  the 
partners,  is  matter  of  defence,  which  must  be 
proved  by  the  party  suggesting  it.   ih, 

Y^.  A  note  in  common  form,  signed  by  an  in- 
dividual in  whose  name  a  partnership  is  carried 
on,  and  who  at  the  same  time  openly  transacts 
business  on  his  own  account,  does  not,  primm 
facie,  bind  his  copartners.  Manuf.  and  Mech. 
Bank  v.  Wmship,  5  Pick.  11. 

126.  Where  one  of  two  partners  subscribes  the 
partnership  name  to  a  note  as  sureties  for  a  third 
person,  without  the  authority  or  consent  of  the 
other  partner,  the  latter  is  not  bound,  and  the 
burden  of  proving  the  consent  is  on  the  holder 
of  the  note.  sAermerham  y.  Sehsrmerhom,  1 
Wend.  119. 

127.  A  partnership  security  for  the  debt  of  one 
of  the  partners,  without  evidence  of  the  assent  of 


the  other,  is  void.   Weed  v.  Richardson,  2  Dev.  A 
Bat.  535. 

128.  A  note  given  by  one  partner,  in  the  name 
of  the  firm,  as  security  for  the  debt  of  a  third 
person,  will  not  bind  his  copartners,  unlesb  '  ^y 
assent  thereto,  and  the  burden  of  proving  sucu 
assent  is  upon  the  plaintiff.'  Rolstan  v.  Click,  1 
Stew.  526.  . 

129.  One  partner  may  transfer  the  whole  stock 
of  goods  in  trade  without  the  consent  of  the 
other  partner ;  and  if  such  goods  be  delivered,  and 
the  transaction  be  bona  fide,  there  need  not  he  a 
sealed  instrument.     Deckard^s  case,  5  Watts,  22. 

130.  If  a  partner  borrows  money  on  his  indi- 
vidual note,  and  uses  the  money  in  the  firm,  it 
does  not  become  a  partnership  debt.  Miter,  if 
the  partner  is  dormant.  Gratff  v.  Hitchman,  5 
WatU,  454. 

131.  A  security  given  by  one  partner,  in  the 
name  of  the  partnership,  for  a  debt  known  by 
the  person  taking  the  security  to  be  his  individ- 
ual debt,  and  without  the  consent  of  the  other 
partners,  is  not  binding  upon  the  partnership. 
Livingston  v.  Roosevelt,  4  Johns.  251. 

132.  One  partner  cannot  guaranty  a  judgment 
without  the  assent  of  the  others.  HavuU  v.  Pur- 
viss,  2  Pennsyl.  177. 

133.  A  partner  cannot  ^ve  a  guaranty  in  the 
name  of  the  firm,  unless  in  the  regular  line  of 
business,  or  it  be  afterwards  adopted  and  acted 
upon  by  the  firm.  Sfutton  v.  Jrwine,  12  S.  6l  R. 
13. 

134.  Held,  that  an  entry  in  the  partnership 
books  by  one  of  the  partners  in  the  business  of  a 
saw-mill,  charging  himself  with  a  boat  which  he 
had  built  at  the  mill,  might  be  introduced  by  him 
as  evidence  inter  alia  to  prove  the  boat  to  oe  bis 
individual  property.  Reno  v.  Crane,  2  Blackf. 
217. 

135.  A  note,  indorsed  by  one  partner,  in  the 
partnership  name,  as  security  for  the  debt  of  a 
third  person,  with  the  knowledge  of  the  creditor, 
does  not  bind  the  partner  who  did  not  sign  or  as- 
sent to  it     iMverty  v.  Burr,  1  Wend.  5S9. 

136.  Where  a  partnership  is  carried  on  by  a 
firm  in  the  name  of  one  partner  only,  and  he  in. 
dorses  notes  in  his  own  name,  the  firm  is  not 
bound  thereby  unless  the  notes  were  received  or 
discounted,  as  notes  binding  the  firm,  upon  a 
representation  to  that  effect  of  the  partner  giving 
the  same,  and  were  made  for  the  common  henefit 
and  business  of  the  firm.  U.  States  Bank  v.  Bin- 
ney,  5  Mason,  176. 

137.  An  indorser  of  a  note,  indorsed  by  one  of 
several  partners,  in  the  partnership  name,  for 
his  individual  purposes,  without  the  consent  or 
knowledge  of  the  other  partners,  cannot  avail 
himself  of  such  note  to  subject  the  partnership, 
even  if  he  did  not  know  that  it  was  indorsed  un- 
der such  circumstances,  where  his  ignorance 
arises  from  gross  negligence.  Jfew  York  Fire 
Ins.  Co,  V.  Bennett,  5  Conn.  574. 

138.  The  indorsement  of  a  note,  by  one  of 
several  partners,  in  the  partnership  name,  as 
surety  for  a  third  person,  without  the  consent  or 
knowledge  of  the  other  partners,  will  not  bind 
the  firm ;  and  the  burden  of  proving  the  author- 
ity of  the  partner,  so  using  the  partnership  name, 
lies  on  the  creditor  or  holder  of  the  note.  ih. 

139.  Therefore,  where  A,  B,  and  C,  were  part- 
ners, doing  business  in  New  York,  where  A  resid 
ed,  and  in  F.,  in  Virginia,  where  B  and  C  resided ; 
and  A  indorsed  a  note  in  New  York,  in  the  part- 
nership name,  without  the  consent  or  knowledge 
of  B  and  C,  as  the  mere  surety  of  D,  for  a  deht 
previously*  due  &om  D  to  the  indorsee,  the  part 
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nerthip  having  no  mtereBt  in  the  transaction ;  it 
was  held,  in  an  action  by  the  indorsee  against  all 
the  partners,  as  indoraers,  CVt  the  plaintiff  oould 
not  recoTer,  although  the  jnry  should  find  that 
he  had  no  knowledge,  express  or  implied,  of  A's 
want  of  authority.  Aeto  York  Fir9  Ins.  Co.  v. 
Bennett,  5  Conn.  574. 

140.  A  and  B  entered  into  a  contract  with  C, 
for  a  conveyance  from  him  to  them  of  a  farm, 
and  agreed  to  pay  a  part  in  ffood  negotiable  notes, 
to  be  indorsed  by  them ;  held,  that  this  will  not  con- 
stitute them  special  partners,  so  that  the  indorse- 
ment of  the  names  of  both  by  one,  without  the 
knowledge  of  tJbe  oUier,  will  bind  the  other. 
BaUou  V.  Spencer,  4  Cow.  163. 

141.  A  and  B  being  partners  in  trade  with  8 
and  others,  A  made  a  promissory  note,  in  the 
name  of  the  firm,  payable  to  B,  to  secure  an 
alleged  balance  due  from  the  finato  B,  without 
the  knowledge  or  consent  of  S.  B  indorsed  the 
note  to  a  third  person.  Held,  that,  though  no 
action  would  have  lain  by  B,  yet  the  indorsees 
might  bring  an  action  against  the  firm  as  makers. 
Smith  V.  Lvsher,  5  Cow.  688. 

142.  Held,  also,  that  a  plea,  by  8,  of  want  of 
knowledge  and  consent,  was  merely  a  denial  of 
actual  knowledge  of  the  particular  transaction, 
and  presented  an  immaterial  fact,  since  A  had  a 
right  to  make  the  note  binding  upon  8,  without 
his  knowledge,  it. 

143.  Where  one  partner  makes  a  warranty  on 
the  sale  of  goods,  an  action  may  be  maintained 
on  the  warranty  against  that  partner,  without 
joining  the  other.  Clarke  v.  Holmee,  3  Johns. 
148. 

144.  If  one  of  two  partners  subscribes  the 
partnership  name,  as  surety  to  a  note,  witliout 
the  authority  or  consent  of  the  other  partner,  the 
latter  is  not  bound  by  it;  and  the  burden  of 
proving  the  authority  and  consent  of  the  other 
partner  lies  on  the  holder  of  the  note.  Foot  v. 
Tabir,  19  Johns.  154.  Vide  Boyd  v.  Plnmb,  7 
Wend.  309. 

145.  A  promissory  note,  signed  with  the  part- 
nership name  by  one  of  the  members  of  the  firm, 
as  surety  for  another  person,  and  discounted  by 
a  bank,  with  the  knowledge  of  these  fiusts  on 
the  part  of  the  cashier,  cannot  be  enforced  against 
the  firm,  unless  it  is  shown  that  the  partnership 
name  was  subscribed  by  said  partner  with  the 
consent,  or  subsequent  ratification,  of  the  other. 
Bank  of  Rochester  v.  Botoen,  ib.  158. 

146.  Indorsers  of  a  note  made  in  the  name  of 
a  firm,  by  a  member  thereof,  without  the  assent 
of  his  copartner,  and  passed  by  him  for  his  in- 
dividual debt,  are  not  liable  for  its  payment. 
WiUiams  V.  Walbridge,  3  ib.  415. 

147.  The  assent  of  a  partner  to  the  indorse- 
ment, by  his  copartner,  of  a  note  given  out  of 
the  course  of  the  partnership  business,  must  be 
proved,  not  presumed.  Moreein  ▼.  Andrews,  10 
lb.  461. 

148.  Although  one  partner  may  discharge  a 
debt  due  to  the  firm  bv  a  third  person,  by  dis- 
counting it  against  a  debt  due  by  him  individ- 
ually to  such  persoii,  vet  his  agreement  to  dis- 
count will  not  charge  the  firm  with  the  balance 
of  his  private  debt  remaining  due  after  such 
discount,  nor  enable  his  individual  creditor  to 
discount  that  balance  against  another  debt  due  by 
him  to  the  firm .     Beckham  v.  Ptay,  2  Bailey,  1 31. 

149.  The  payee  of  a  bill  of  exchange,  drawn 
by  a  firm  of  which  he  was  a  member,  indorsed 
the  same  to  his  creditoi  in  trust  to  pay  certain 
other  creditors.  He  afterwards  assigned  all  his 
property  to  the  indorsee  foi  the  benefit  of  all  his 


creditors,  with  a  ■tipolaftton  for  a  release  ftmrn 
them.  The  assignee,  in  his  private  capacity,  exe- 
cuted such  release  to  the  debtor.  Held,  tliat  this 
did  not  release  his  claim  upon  the  other  mem- 
bers of  the  partnership,  as  indorsee  of  the  bill. 
Hadekurwt  ▼.  Pcjm,  2  Stew.  &  Port.  259. 

150.  A  note,  given  in  the  individual  name  ol 
one  partner,  is  prima  fade  deemed  his  individual 
obligation,  unless  his  partner  be  a  dormant 
partner.     Scott  v.  ColmesnU,  7  J.  J.  Marsh.  416. 

151.  If  one,  carrying  on  a  limited  partnership 
in  his  individual  name,  borrow  money,  repre- 
senting it  to  be  for  the  use  of  the  partnership, 
the  dormant  partners  are  liable  without  proof 
that  the  money  went  to  the  use  of  tfaf  partnership. 
Otherwise,  if  he  borrow  without  such  represen- 
tation.    Etheridge  v.  Bimmey,  9  Pick.  272. 

152.  The  active  partner  having  conveyed  hie 
own  land  as  security  for  a  partnership  debt,  the 
creditor,  after  the  appointment  of  one  of  the  dor- 
mant partners  to  settle  the  partnership  concerns, 
paid  off  an  incumbrance  thereon,  not  knowing 
of  other  incumbrances  to  the  full  amount  of  the 
land.  Held,  that  the  sum  so  paid  should  be  set 
off  against  so  much  of  an  account  for  eaah  lent 
by  the  active  partner  to  the  creditor,  ib. 

153.  The  active  partner  having  assigned  mer 
chandise  to  a  creditor  of  the  partnership  as  se- 
curity, with  a  general  power  to  sell,  held,  that 
the  creditor  was  not  answerable  for  a  loss  occa* 
sicmed  by  the  failure  of  a  person  in  good  credi 
at  the  tame  of  the  sale,  on  whom  the  purchaser 
gave  the  creditor  a  bill  for  the  price  of  the  goods 
sold.  ib. 

154.  The  active  partner  having  borrowed 
money  on  the  credit  of  the  firm,  promising  to 
repay  shortly,  and  having  refused  or  become 
unable  to  pay  it,  held,  that  the  lender  was 
entitled  to  interest  after  a  demand,  and  that 
calling  for  and  taking  security  was  equivalent 
to  a  demand,  ib. 

155.  If  a  promissory  note,  executed  by  a  part- 
ner in  the  name  of  the  firm,  be  for  his  individual 
debt,  which  is  known  to  the  payee,  it  is  not 
binding  on  the  partnership.  TayUfr  v.  HiUyer^ 
3  Blackf.  433. 

156.  And  a  subsequent  promise  to  pay  such  a 
note,  by  the  partner  not  bound  by  it,  is  within 
the  statute  of^  frauds,  and  does  not  bind  him.  ib. 

157.  A  note  made  during  partnership,  but  not 
delivered  until  after  dissolution,  does  not  bind 
the  partners  not  delivering  it.  Woodford  v.  Dor^^ 
win,  3  Verm.  82.  8.  P.  ScoU  v.  Shipherd,  ib. 
108. 

-  158.  Where  one  partner  delivers  partnership 
property  to  a  third  person,  who  receives  it, 
knowing  it  to  be  such,  in  payment  of  such 
partner's  individual  debt,  he  becomes  a  debtor  oi 
the  partnership ;  and,  in  an  action  by  the  partner- 
ship for  the  price  of  such  goods,  the  debt  of  the 
one  partner  is  not  a  good  defence  or  set-off. 
Dob  V.  Halsey,  16  Johns.  34. 

159.  Where  merchandise  was  delivered  by- 
parlners,  in  payment  of  a  note  signed  by  one  of 
the  partners,  but  given  for  a  partnership  transac- 
tion, it  was  held,  that  the  vendors  could  not  re* 
cover  the  value  of  the  merchandise  of  the  ven- 
dees, on  the  ground  that  it  was  not  a  note  of  the 
partnership.     Owing*  v.  Trotter,  1  Bibb,  157. 

160.  A  debt  due  to  a  firm  cannot  be  discharged 
by  one  of  the  partners  applying  it  in  payment  of 
an  individual  debt  owing  by  him  to  the  debtor  of 
the  firm,  unless  done  with  the  knowledge  and 
approbation  of  the  other  partners.  Everingham 
V.  Ensworth,  7  Wend.  326. 

161.  Or  unless  there  ie  evideaee  of  %  elear 
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md  QDiform  practice  of  the  firm  to  receiye  ac- 
counts agunst  individual  partners,  in  payment 
of  partnership  demands.  t(. 

162.  An  authority,  to  one  of  a  partnership,  to 
settle  the  aJFairs,  receiye  and  pay  the  debtd,  does 
not  warrant  his  drawing  a  bill,  or  giving  a  note, 
in  the  partnership  name.  Martin  v.  H^altony  1 
M'Cord,  16.*  Bank  4)/  S.  C.  v.  Humphreys,  ib. 
386. 

163.  A  judgment  against  one  partner  is  a  bar 
to  an  action  against  both  partners,  though  the 
new  defendant  was  a  dormant  partner  not  dis- 
covered till  after  the  judgment.  Smith  v.  Blacky 
9  S.  &  R.  142. 

164.  If  a  partner  carried  on  a  private  and 
a  partnership  business  in  the  same  name,  and 
borrowed  money  in  that  name,  it  was  held  to 
be  borrowed  for  the  partnership,  no  evidence  be- 
ing given  to  the  contrary.  Mifflin  v.  Smithy  17 
ib.  165. 

165.  A  firm  is  not  liable  for  debts  contracted 
\y  the  partners  before  the  firm  commenced, 
'.hough  the  property  for  which  the  debt  had  been 
contracted  had  been  introduced  among  the  part- 
nership property ;  nor  with  rent  on  a  lease  to 
a  partner.     Brooke  v.  Evatis,  5  Watts,  196. 

166.  The  private  debt  of  a  partner  cannot  be 
set  off  by  his  creditor  against  a  debt  dae  from 
him  to  the  copartnership.  Pierce  v.  Pass,  1  Port. 
232.    Pierce  v.  Hickenburg,  2  ib.  198. 

167.  Where  one  partner  holds  money  in  trust 
for  another,  or  borrows  money  on  his  individual 
credit,  and  applies  it  to  the  use  of  the  firm,  this 
does  not  make  the  original  creditor  a  creditor  of 
the  firm,  unless  it  is  applied  with  the  knowledge 
and  privity  of  his  copartners.  Jaques  v.  Mar- 
qMawi^  6  Uow.  497. 

168.  An  attorney  at  law  cannot  bind  his  part- 
ner by  his  promise  to  indemnify  an  officer  for 
committing  a  person  to  jail ;  but  the  partnership 
is  a  circumstance  firom  which,  with  other  circum- 
stances, it  may  be  inferred  he  intended  to  act  for 
both;  and  where  the  partner,  subsequently  to 
the  commitment,  ratified  the  promisej  it  is 
binding  on  such  partner.  Marsh  v.  Gold,  2 
Pick.  285. 

169.  A  dormant  partner,  at  the  date  of  a  note 
given  by  the  public  partner,  is  bound  thereby. 
ScoU  v.  Cohnernil,  7  J.  J.  Marsh.  416. 

170.  A  payment  to  one  partner  is  payment  to 
both,  unless  strictly  forbidden.  Qregg  v.  James, 
Breese,  167. 

171.  If  one  of  several  partners  promise,  indi- 
vidually, to  pay  a  debt,  he  will  not  be  allowed  to 
show  that  it  was  due  jointly  from  himself  and 
{^partners.     Conley  v.  Good,  Breese,  96. 

172.  Where  a  promissory  note  is  given  by  a 
partnership,  and  the  payee  afterwards  takes  the 
individual  note  of  one  of  the  partners  for  the 
amount,  and  gives  up  the  partniflrship  note,  it  is 
a  payment  of  the  partnership  note.  Arnold  v. 
Camp,  12  Johns.  409. 

173.  And  if  the  payee  afterwards  gets  back  the 
partnership  note  from  the  individuU  partner,  on 
redi^liv^ring  him  his  note,  and  brings  an  action 
on  the  partnership  note,  the  other  partner  may 
avail  himself  of  these  circumstances,  as  a  bar  to 
the  action,  ib. 

174.  The  effects  of  a  copartnership  cannot  be 
applied  by  one  partner  to  the  payment  of  his 
individual  debt,  without  the  express  or  implied 
assent  of  his  copartners ;  and  the  burden  of  show- 
ing such  SHsent  is  upon  the  separate  creditor. 
Pierce  v.  Pass,  1  Port.  232. 

175.  Where  A,  one  partner  of  a  firm,  sold  all 
the  goods  in  the  stoare,  agsinst  the  will  of  his  co- 
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partner,  B,  and  A  and  the  purchaser  broke  open 
the  store,  and  the  goods  were  delivered  to  the 
purchaser,  it  was  held,  that  B  could  not  maintain 
trespass  against  A  and  the  purchaser  jointly,  nor 
against  A,  except  for  goods  actually  destroyed. 
Montjoys  v.  Holden,  Litt.  Sel.  Cas.  447. 

176.  Where  one  who  boarded  hands  in- the 
employ  of  a  partnership  was  authorized  by  a 
partner  to  take  up  goods  on  account  of  the  firm, 
for  his  family  use  in  that  business,  and,  on  his 
representation  to  that  efl^ct,  goods  were  fur* 
nished  him  on  the  credit  of  the  firm,  though,  foi 
convenience,  merely  charged  in  the  first  in- 
stance to  him,  and  afterwards  transferred  to 
the  account  of  the  firm,  held,  that  the  firm  was 
liable  therefor,  and  that  he  was  a  competent  wit- 
ness, for  the  plaintiffs,  to  show  the  liability :  a 
fortiori,  if  he  were  a  partner  as  well  as  an  agent. 
Scott  V.  Shepherd,  3  Verm.  104. 

177.  It  was  agreed,  by  articles  of  copartner- 
ship, that  any  partner  might  transfer  his  share 
by  a  written  certificate,  which,  when  lodged 
with  the  clerk,  should  give  the  assignee  all  the 
privileges,  and  subject  him  to  all  the  liabilities, 
of  an  original  partner.  Held,  that  such  certifi- 
cate was  not  material  to  a  sale.  Alvord  v.  Smith, 

5  Pick.  232. 

178.  A  partner  cannot  introduce  a  new  mem- 
ber into  the  firm  without  the  consent  of  the* 
other  members,  nor  make  them  members  of 
another  firm.  When  made  acquainted  with  the 
facts,  the  members  should  dissent,  or  they  will 
be  bound.  Mason  v.  ConneU,  1  Whart.  381. 
Murray  v.  Bogert,  14  Johns.  318. 

179.  A  copartnership,  formed  to  transport  pas- 
sengers and  their  baggage,  by  a  line  of  stages, 
does  not,  from  the  mere  nature  of  the  business, 
authorize  one  of  the  partners  to  bind  the  firm  by 
an  agreement  that  he  will  convey  a  person  a 
certain  distance  in  a  specified  time.  Wdleott  v. 
Catfield,  3  Conn.  194. 

180.  A  fraud  committed  by  one  partner  shall 
not  charge  the  partnership.     Pierce  v.  Jackson, 

6  Mass.  242.  Sherwood  v.  Marwiek,  5  Greenl. 
295.  But  see,  contra,  Manufacturers  and  Me* 
chamcs  Bank  v.  Gore,  15 'Mass.  75,  81.  Board- 
man  v.  Gore,  15  Mass.  331. 

181.  If  one  partner  obtain  goods  or  money  by 
fraudulent  representations,  or  by  means  of  forged 
notes,  and  such  goods  or  money  come  to  the  use 
of  the  partnership,  all  the  copartners  will  be  lia- 
ble for  the  amount  so  obtained.  Manufacturers 
and  Mechanics  Bank  v.  Gore,  15  Mass.  75.  Board- 
man  v.  Gore,  15  Mass.  331. 

182.  If  one  copartner  make  a  negotiable  noee 
in  the  name  of  the  firm,  and  forge  upon  it  the 
name  of  another  person  as  indorser,  a  bona  fide 
holder  of  the  note,  who  has  paid  a  valuable  con- 
sideration for  it,  may  maintain  an  action  against 
all  the  partners  to  recover  the  amount  of  the* 
note,  alUiough  it  was  made  without  their  knowl- 
edge, and  there  be  no  evidence  that  they  derived 
any  benefit  from  it.  Boardman  v.  Gore,  15  Mas9. 
331. 

183.  An  infant  partner,  confirming  the  con- 
tract of  partnership  after  coming  of  age,  subjecte 
himself  to  all  the  liabilities  of  the  firm  incurred 
during  his  minority.  Such  confirmation  may  be 
express  or  implied.  Miller  v.  Sims,  2  Hill,  S.  C 
479. 

184.  Where  the  articles  of  copartnership  do 
not  fix  the  name  of  the  firm,  and  a  contract  is 
made  by  one  partner  for  the  joint  account,  a  note 
executed  by  one  for  the  whole,  in  name  of  him- 
self and  company,  is  binding  upon  all.  AspinwalL 
V.  WiUiams^  2  ib.  64.   8o  where  no  note  is  gireiw 
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but  the  goods  are  charged  and  invoiced  to  the 
defendanto.    Crary  v,  mUiamM,  2  HUl,  8.  C.  65. 

185.  One  partner  may  legally  authorize  a  clerk 
of  the  firm  to  accept  bifia,  and  aign  and  indorte 
notes,  in  the  name  of  the  company.  TUUer  ▼. 
Wkiteheadj  I  DaU.  269. 

IV.  Power  of  Partners  to  hind  each  other  hy  otdUd 

Inttrumentt, 

186.  One  partner  cannot  bind  another  by  a 
sealed  instrument,  without  a  special  authority. 
TrimbU  ▼.  Coons^  2  A.  K.  Marsh.  375. 

187.  One  partner  can  bind  another  by  a  note 
not  under  seal,  notwithstandinff  the  Kentucky 
sUtute  of  1812.  ScoU  y.  Colmesml^  7  J.  J.  Marsh. 
416. 

188.  One  partner  cannot  bind  another  b^  deed, 
unless  the  terms  of  the  partnership  authonze  him 
so  to  do.    Bluckhum  v.  JlfCalUster^  Peck,  371. 

189.  One  partner  cannot  execute  a  bond  under 
seal,  in  the  partnership  name,  so  as  to  bind  the 
other  partner.  Gerard  ▼.  Baose^  1  Dall.  119. 
Hart  y.  fVUhers^  1  Penn.  285. 

190.  One  partner  cannot,  b^  deed,  bind  his  co- 
partner, unless  executed  in  his  presence,  and  by 
his  consent  U.  States  y.  AsOey^  3  Wash.  C.  C. 
608.  Fleming  y.  Ihmhar,  2  Hill,  8.  C.  532. 
Modisett  y.  Ltndley^  2  Blackf.  119.  Posey  y. 
BuUitt^  1  Blackf.  99.  FiteUntm  y.  Boyer^  5 
Watte,  159.  Maekay  y.  Bloodgood^  9  Johns. 
S85. 

191.  A  partner  may  bind  his  copartner  by  a 
contract  under  seal,  made  in  the  name  and  for 
the  use  of  the  firm  in  the  course  of  the  partner- 
ahip  business,  provided  the  copartner  assente  to 
the  contract  previously  to  ite  execution,  or  after- 
wards ratifies  and  adopte  it ;  and  this  assent  or 
adoption  may  be  by  parol.  Cody  v.  Shepherd^  11 
Pick.  400.     ClemeiU  v.  Brushy  3  Johns.  Gas.  180. 

192.  One  partner  may  sign  a  deed  of  composi- 
tion, and.  release  a  debt  due  to  the  partnership. 
Bruen  v.  Marquand^  17  Johns.  58.  SmUk  v. 
St4me^  4  Gill  6l  Johns.  310.  Fierson  v.  Hooker^ 
3  Johns.  68. 

193.  One  partner  cannot  confess  a  voluntary 
judgment  in  the  name  of  bis  partner.  Crane  v. 
French^  1  Wend.  311.  Barlow  v.  Reno.  1  Blackf. 
252. 

194.  Nor  can  he  do  any  act  under  seal  to  afifect 
the  intereste  of  his  copartner,  unless  it  is  to  re- 
lease a  debt.    M* Bride  v.  Hagan,  1  Wend.  326. 

195.  One  partner  may  execute  a  charter-party 
under  seal,  so  as  to  bind  the  other  party.  Straf- 
fin  y.  AeweU,  Charlt.  163. 

196.  One  partner  may  execute,  in  the  name  of 
the  firm,  a  charter-party,  or  other  instrument, 
under  seal,  necessary  in  the  business  of  the  firm, 
if  he  is  authorized  by  the  other  members  of  the 
firm,  and  such  authority  need  not  be  under  seal, 
or  in  writing.     Gram  v.  Seatouy  1  Hall,  262. 

197.  One  party  cannot  bind  the  other,  by  exe- 
cuting an  appeal  bond  for  both,  under  his  gen- 
eral authority.  People  v.  Judges  of  Duchess^  5 
Cow.  34. 

198.  While  a  partnership  continues,  one  part- 
ner cannot  bind  another  to  a  submission  of  the 
intereste  of  both  to  arbitration.  Carthaus  v.  Fer^ 
rers^  1  Pet.  222. 

199.  A  partner  may  bind  his  firm,  by  an  agree- 
ment, not  under  seal,  to  refer  any  partnership 
matter.     Taylor  v.  Coryell^  12  8.  A  R.  243. 

200.  One  partner  cannot  bind  another,  by  a 
sealed  bond,  to  perform  an  award  in  the  name  of 
the  firm ;  the  bond  is,  however,  binding  upon 
the  pvty  who  seals  it,  and  may  be  declared  upon 


accordingly.     Armstrong  v.  Robinson^  5  Gill  4& 
Johns.  412. 

201.  Where  one  partner  signed  a  sealed  sub- 
mission to  an  awaid,  and  accepted  the  amount 
awarded  in  favor  of  the  partnership,  pursuant  to 
such  submission,  ancf  indorsed  a  receipt  in  full 
on  the  award,  it  was  held,  that  it  operated,  either 
as  a  release  by  one  partner,  i>r  as  an  award  and 
satisfaction,  and  was  sufficient  to  bar  the  partr 
nership  claim,  though  the  submission  might  not 
have  been  binding  upon  his  copartner.  Buchanan 
V.  Curry ^  19  Johns.  137. 

202.  One  partner  cannot  bind  the  other  part- 
ner to  a  submission  of  both  their  intereste  to  an 
arbitration ;  he  might  bind  himself,  so  as  to  sub- 
mit his  own  intereste  to  arbitration.  KartkoMs  y. 
Ferrer^  1  Pet.  228. 

203.  Where  a  partner,  without  the  consent  oi 
his  copartner,  gives  the  security  of  the  firm,  un- 
der seal,  for  a  partnership  debt,  and  the  creditor 
afterwards  releases  the  copartner  from  all  part- 
nership debte,  it  was  held,  that,  the  simple  debt 
being  merged  in  the  specialty,  the  copartner  was 
released  ;  but  the  specialty  still  bound  the  part 
ner  who  had  signed  the  partnership  name.  Clem 
ent  V.  Brushy  3  Johns.  Gas.  180. 


V.    Actions  between^  by,  and  against  Partners, 

204.  Questions  between  partners  are  not  to  be 
determined  at  law ;  and  where  the  jury  found 
that  there  was  no  partnership  between  the  par- 
ties, when  the  evidence  of  a  partnership  was  too 
clear  to  be  resisted,  their  verdict  was  set  asjde. 
Course  v.  Prince,  1  Rep.  Con.  Gt.  413. 

205.  A  partner  cannot  employ  the  partnership 
funds  to  pay  his  own  preexisting  debt,  without 
the  express  or  implied  assent  of  the  other  part- 
ners.    Rogers  v.  Batehdor,  12  Pet.  221. 

206.  A  culpable  neglect  in  one  partner,  in  pur- 
suing the  claims  of  the  concern,  may  render  him 
liable  to  the  other  partner  for  the  amount  which 
has  been  lost  by  ms  neglect.  Jessup  v.  Cook,  1 
Halst.  434. 

207.  One  partner  cannot  maintain  an  action 
against  his  copartners,  for  work  and  labor  done 
on  account  of  the  partnership.  Causter  v.  Burke, 
2  Har.  &  Gill,  295. 

208.  Where  the  number  of  partners  in  a  firm 
exceeds  two,  no  action  at  law  will  lie  for  the  set 
tlement  of  the  partnership  account.      Beach  v 
HoUhkiss,  2  Conn.  425. 

209.  Where,  on  the  dissolution  of  a  firm,  one 
of  the  partners  covenante  to  pay  all  the  compa 
ny  debte,  in  an  action  against  him  for  a  breach 
of  that  covenant  by  his  partner,  who  has  paid  a^ 
debt  of  the  firm,  it  is  not  necessary  to  aver  notice 
to  the  defendant  of  the  debt,  nor  of  the  suit,  re- 
covery, and  payment.  CUnigh  v  Hoffman,  5 
Wend.  499. 

210.  If  one  partner,  for  the  benefit  of  the  part- 
nership, executes  a  bond,  with  surety,  which  the 
surety  is  compelled  to  pay,  he  does  not  thereby 
acquire  s  right  of  action  against  the  other  part- 
ners.    Tom  v.  Goodrich,  2  Johns.  213. 

211.  Where  partners  purchase  land  for  the 
benefit  of  the  partnership,  and  one  contributes 
more  than  his  proportion,  he  may  maintain  an 
action  against  his  copartners  for  the  excess. 
Bumpuss  y.  WM,  1  8tew.  19. 

212.  An  action  at  law  cannot  be  mainteined 
by  the  members  of  a  firm,  on  a  written  obligation 
for  the  payment  of  money  to  them,  where  one  of 
the  obligors  is  a  member  of  the  firm.     Tindal  v 
Brtf  At,  Minor,  103. 

213.  In  an  action  by  copoztnen  on  a  not* 
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made  to  them  in  the  name  of  the  firm,  it  need 
not  be  shown  that  proper  parties  haye  brought 
the  action.  If  they  have  not,  that  is  matter  to 
be  shown  in  defence.  Smith  y.  Davis^  2  Stew. 
224.     9mitk  y.  Hunt,  ib.  222.  * 

214.  The  plaintiff  and  defendant  being  part 
owners  of  a  yessel,  of  which  the  defendant  was 
master,  and  being  jointly  concerned  in  a  whaling 
yoya^e  undertaken  by  sach  yessel,  the  defend- 
ant, m  the  course  of  the  yoyage,  landed  some 
prisoners  from  a  priyateer,  and  also  saved  some 
articles  from  a  wreck,  for  each  of  which  services 
he  received  a  compensation.  On  his  return,  he 
settled  up  the  voyage,  but  without  rendering 
any  account  of  these,  two  items  of  compensation. 
Held,  that  the  plaintiff  might  recover  her  pro- 
portion of  the  same  in  assumpsit.  Fanning  v. 
CJuuiwiek,  3  Pick.  420. 

215.  Wherever  a  partnership  adopts  a  project 
within  the  principles  of  their  agreement,  for  the 
purpose  of  profit,  it  must  be  for  the  benefit  of  all 
the  partners,  in  proportion  to  their  respective  in- 
terests in  the  concern ;  and  if  a  majority  of  the 
partnership  should  withhold  from  one  of  its 
members  a  share  of  such  profit,  or  any  partner- 
ship privileffes,  he  may  maintain  a  suit  against 
the  partnerAip  for  the  mjury.  Gray  y.  Portland 
Bank,  3  Mass.  364. 

216.  If  three  or  more  copajtners  enter  into 
mutual  covenants,  where  they  contribute  sever- 
ally and  in  different  proportions  to  the  joint 
stock,  their  covenants  are  several,  and  each 
partner  has  his  several  remedy  for  a  breach. 
Dunham  v.  GiUis,  8  Mass.  462. 

217.  Where  one  of  two  partners  pays  a  part- 
nership debt  by  compromise  with  the  creditor, 
the  latter  cannot  keep  the  debt  alive,  and  author- 
ise the  partner  paying  to  enforce  it  against  the 
other.     Le  Page  v.  M^Crea,  1  Wend.  164. 

218.  Where  one  of  two  partners  executes  a 
bond  for  duties  on  goods  imported,  with  a  surety, 
and  the  surety  advances  his  co-obligor  money, 
with  which  he  pays  the  bond,  he  may  maintam 
an  action  against  both  the  partners  for  the  money 
lent,  this  being  a  partnership  transaction ;  but 
if  the  surety  had  himself  taken  up  the  bond,  it 
seems  he  could  only  have  had  an  action  against 
the  partner  who  executed  it  with  him.  JValdsn 
y.  Sherburne,  15  Johns.  409. 

219.  Where  two  partners  were  subjected  to 
the  payment  of  a  debt  of  a  third  person,  the  one 
as  surety,  and  the  other  as  theiieir  of  a  co-surety, 
which  debt  was  paid  from  Uie  partnership  funds, 
it  was  held,  that  a  separate  action  might  be  main- 
tained by  each  against  the  principal  for  a  moiety 
of  the  money  paid.  Gould  v.  Gould,  6  Wend. 
263. 

220.  Where  one  of  several  partners,  to  whom 
an  indemnity  is  given,  is  compelled  by  legal  pro- 
ceedings to  pay  out  moneys  on  account  of  a 
demand  against  his  firm,  tne  action  to  recover 
back  the  moneys  thus  paid  may  be  brought  in  the 
name  of  all  the  memoers  of  the  firm.  HiU  v. 
Packard,  5  ib.  375. 

221.  AH  the  members  of  a  firm  are  liable  for 
money  lent  to  the  firm  upon  the  application  of 
one  of  the  partners,  and  it  is  not  necessary  to 
show  the  actual  application  of  the  money  to  the 
use  of  the  firm,  or  the  assent  of  the  other  mem- 
bers to  such  application  thereof.  Whitaker  y. 
Broton,  16  ib.  505. 

222.  Where  two  are  partners  in  a  trade,  and 
one  finds  stock  and  the  other  does  the  work,  and 
each  is  entitled  to  a  proportion  of  the  proceeds 
of  the  manufactured  articles,  and  the  working 
partner  absconds,  the  other,  it  seems,  is  entitled 


to  take  possession  of  the  whole  stock  on  hand, 
holding  his  partner's  share  subject  to  the  claim 
of  his  creditors ;  but  if  the  absconding  partner 
relinquishes  his  interest  to  the  other  partner,  an 
actual  delivery  is  not  necessary  to  complete  the 
transfer.     Boynton  v.  Page,  13  ib.  425. 

223.  The  partner  who  finds  the  stock  maj 
maintain  replevin  for  it,  in  his  own  name,  if  it 
is  taken  from  the  possession  of  the  working  pait^ 
ner  before  he  has  begun  to  work  it  up ;  especially 
where  property  in  the  partner  is  not  pleaded  by 
the  defendant,   ib. 

224.  One  memLer  of  a  firm  may  order  the 
contents  of  a  note  made  payable  to  the  firm  or 
order,  to  be  paid  to  himself,  and  maintain  a  suit 
in  his  own  name.  Bumham  v.  WhitHer,  5  N. 
Hamp.  334. 

225.  One  partner  cannot  assign  to  his  copart^ 
ner  his  share  of  a  debt  due  to  the  partnership, 
(which  is  not  assignable  in  law,)  so  as  to  enable 
the  assignee  to  maintain  an  action  in  his  own 
name  alone.     Russell  v.  Swan,  16  Mass.  314. 

226.  In  an  action  on  a  note  against  several 
copartners,  it  is  no  defence  for  one  of  them,  that 
he  executed  the  note  in  the  copartnership  name 
afler  the  suit  was  instituted,  and  antedated  it, 
with  a  view  to  secure  to  the  plaintiff,  in  prefer- 
ence to  other  creditors,  the  property  attached, 
without  the  knowledge  of  the  others.  Barber  v. 
Mintum,  1  Day,  136. 

227.  An  indorsee  of  a  bill  of  exchange  drawn 
by  a  firm,  and  payable  to  one  of  its  members, 
may  maintain  an  action  against  the  drawers  to 
recover  the  amount  of  such  bill.  Hazlehurst  v. 
Pope,  2  Stew.  &  Port.  259. 

OSS,  Where  two  companies  are  composed  in 
part  of  the  same  individuals,  no  action  at  law 
can  be  maintained  by  one  against  the  other. 
Portland  Bank  v.  Hyde,  2  Fairf.  196. 

229.  It  seems,  that  the  absconding  of  a  part- 
ner gives  a  copartner  no  additional  remedy  at 
law  against  him.     Stowe  v.  Setoall,  3  ib.  67. 

230.  An  assignment  by  a  partner  of  his  sepa- 
rate property,  m  trust  for  the  payment  of  the 
partnership  debts,  is  valid  as  against  a  separate 
creditor  of  such  partner.  Jfewman  v.  Bagley^ 
16  Pick.  570. 

231.  An  assignment  by  one  partner  of  part* 
nership  property  to  pay  a  bona  fide  partnership 
debt,  is  good.  Hodges  v.  Harris^  6  Pick.  360. 
Horsey  v.  Whitney,  4  Mason,  206. 

232.  One  partner,  withcmt  the  knowledge  of 
the  other,  may  make  a  valid  assignment,  in  the 
copartnership  name,  of  a  debt  due  to  the  partner- 
ship, with  a  power  of  attorney  to  the  assignee, 
to  sue  for  and  collect  the  same,  and  apply  the 
avails  to  his  own  use.  MiUs  v.  Barber,  4  Day,  428. 

233.  One  partner  can  discharge  his  individual 
debt  by  releasing  a  debt  due  to  the  firm.  Halls 
v.  Coe,  4  M'Cord,  136. 

S^.  Stipulations  between  partners,  in  their 
articles  of  copartnership,  cannot  affect  a  third 
person,  who  acts  under  a  legal  authority  from 
one  of  the  partners.  TUUer  v.  Whitehead,  1  Dall. 
269. 

235.  Held,  that  an  indorsee  who  received,  six 
months  after  date,  as  collateral  security,  from 
the  payee,  a  note  on  demand,  given  in  the  name 
of  a  partnership  to  one  of  the  firm,  took  it  subject 
to  all  the  equity  existing  against  it  in  the  hands 
of  the  payee.     ThomT^son  v.  Hale,  6  Picki  259. 

236.  Persons  deahng  with  a  limited  partner- 
ship, knowing  it  to  be  so,  cannot  hold  the  part- 
ners beyond  me  terms  of  the  limited  partnership. 
Bnsign  v.  Wands,  1  Johns.  Cas.  171. 

^Sn.  A  new  partner  is  not  ipso  facto  liable  to 
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a  creditor  of  the  former  firm.  It  is  not  necessary 
to  affect  one  incurring  a  debt  after  a  change  in 
the  firm  with  actual  notice  of  the  change,  though 
he  had  had  dealings  with  the  old  firm.  It  seems 
that  one  becoming,  by  survivorship,  sole  plain- 
tifi^for  a  partnership  debt,  would  not  be  liable  to 
a  set-off  of  a  debt  incurred  at  a  former  period, 
when  he  alone  constituted  the  firm/  Hart  y. 
Tomlinson^  2  Verm.  103. 

238.  A  surviving  obligee  may  maintain  a  pe- 
tition and  summons,  in  K.entucky.  JfCalla  v. 
Rig£,  3  A.  K.  Marsh.  259. 

239.  The  share  of  a  partner  domiciled  in  an 
enemy  country  is   lawful  prize.     The  Francis, 

1  Gallis.  618. 

240.  Where  two  partners  agree  to  divide  a 
partnership  debt,  and  the  debtor  consents  to  it, 
and  promises  one  of  the  partners  to  pay  a  moie- 
ty to  him,  such  partner  may  maintain  an  action 
for  his  moiety  against  the  debtor.  Blair  v.  Sno' 
per,  5  Halst.  153. 

241.  Where  a  written  contract  is  entered  into 
by  an  individual  to  do  certain  work,  in  a  suit  by 
him  to  recover  the  price  of  the  work,  the  defend- 
ant may  show  that  the  plaintiff  had  a  partner  in 
the  job,  and  that  the  partner  had  been  paid  in 
fbll.     Shevard  v.  Ward,  8  Wend.  542. 

242.  Where  a  shipment  is  made  to  partners, 
they  are  held,  by  the  prize  court,  to  take  in  equal 
shares,  unless,  upon  the  original  papers,  a  differ- 
ent proportion   appears.      The  St.  J.   Indiana, 

2  Gallis.  268. 

243.  Where  promissory  notes,  ofifered  by  the 
acting  partner  at  a  bank,  in  the  usual  course  of 
partnership  business,  are  discounted,  and  the 
money  is  subsequenUy  misapplied,  the  holders, 
not  being  privy  thereto,  have  a  right  of  action 
against  the  dormant  partners.  Winship  v.  Bank 
of  U.  States,  5  Pet.  529. 

244.  Special  restrictions  in  the  articles  of  a 
limited  partnership,  if  unknown  to  the  public, 
will  not  afft'ct  them.  ib. 

245.  On  the  trial  of  an  action,  by  one  partner 
against  his  copartner,  to  recover  a  balance  of 
accounts,  it  appeared  that  there  were  outstand- 
ing debts  of  some  value  due  to  the  copartnership, 
and,  consequently,  that  the  action  could  not  be 
maintained ;  but  a  new  trial  was  granted,  in 
order  that  the  plaintiff  might  have  an  opportuni^ 
to  prove  that,  those  debts  were  of  no  value.  It 
was  held,  that  the  plaintiff  could  not,  upon  the 
new  trial,  against  ther  objection  of  the  defendant, 
abandon  that  ground,  and,  allowing  all  those 
debts  in  the  same  manner  as  if  they  were  good, 
and  had  been  collected,  proceed  for  a  balance 
stated  upon  this  principle.  Williams  v.  Hen- 
^Aaio,  12Fick.  378. 

246.  A  partner,  after  the  expiration  of  the 
joint  concern,  or  after  a  dissolution,  cannot,  at 
any  time,  without  any  settlement  or  agreement 
with,  or  notice  to,  his  copartner,  by  assuming  all 
the  debts  due  to  the  copartnership,  maintain  an 
action  against  his  copartner  for  any  balance 
which  may  be  due.  ib. 

247.  In  an  action  by  a  partner  against  his  co- 
partner to  recover  a  final  balance,  where  there 
are  no  demands  outstanding  against  the  partner- 
ship, the  plaintiff  may  sustain  the  action  by 
showing  that  no  part  of  the  outstanding  debts 
due  to  Uie  partnership  can  be  collected,  and  thus 
that  the  judgment  to  be  rendered  will  make  a 
final  settlement  between  the  partners,  more 
especially  if  an  assignment  of  all  such  outstand- 
ing debts  shall  have  been  tendered  to  the  defend- 
ant before  the  action  was  commenced.  S.  C. 
11  Pick.  79. 


248.  Such  a  tender,  made  after  the  action  ifl 
commenced,  will  not  avail  the  plaintiff,  except 
upon  a  question  in  which  the  court  have  dis- 
cretionary powers,   ih, 

249.  Where  the  plaintiff  and  the  defendant 
agreed  to  share  equally  in  the  profit  or  loss,  on 
the  sale  of  goods  to  be  purchased,  it  was  held, 
that  the  fact,  that  the  plaintiff  alone  purchased 
and  paid  for  the  goods,  did  not  of  itself  imply  a 
promise,  on  the  part  of  tlie  defendant,  to  repay 
him  half  of  the  money  advanced  before  the  final 
settlement  of  the  transaction,   ib. 

250.  In  general,  where  articles  of  copartner- 
ship  permit  the   partners  to  withdraw  certain 
sums  annually,  without  containing  any  stipula 
tion  in  regard  to  interest  thereon,  interest  wiL 
not  be  allowed.     Miller  v.  Lord,  II  Pick.  11. 

251.  One  partner  cannot  sue  another,  for  hi« 
share,  while  their  partnership  accounts  arc  un  • 
settled.  Dewit  v.  Stamford,  1  Root,  27«.  Lama- 
lere  v.  Caze,  1  Wash.  C  C.  435.  Kennedy  r 
MFadon,  3  Har.  &  J.  194.  Oxeas  v.  Tolman,  K 
Binn.  191.  Young  v.  Bnck,  2  Penn.  663.  Afir 
ray  v.  Boyert,  14  Johns.  318. 

252.  Thus  A  and  B,  with  other  persons  since 
dead,  had  been  engaged  as  copartners,  in  certain 
proportions,  in  mercantile  adventures,  of  which 
no  settlement  had  taken  place  between  them. 
Among  other  things,  they  were  joint  owners,  in 
said  proportions,  of  a  brig  and  cargo,  which  were 
captured,  and,  by  decree  of  the  vice-admiralty 
court,  were  restored  free  from  salvage.  An  ap- 
peal being  made  by  the  captors,  it  became  neces- 
sary for  the  owners,  in  order  to  retain  the  proper- 
ty, to  give  security  to  abide  the  result  of  the  ap- 
peal, and  C  and  D  became  their  sureties.  The 
vessel  and  cargo  returned,  and  came  to  the  pos- 
session of  B  and  the  other  partners,  who  disposed 
of  the  same.  The  decree  of  the  court  was  after- 
wards reversed,  and  salvage  was  ordered  to  be 
paid,  which  was  paid  by  C  and  D,  the  sureties, 
who  brought  suit  against  A  and  B  and  the  other 
partners,  and  obtained  judgment.  A,  being  the 
only  solvent  partner,  paid  such  judgment,  and 
then  brought  assumpsit  against  B,  who  had  sur- 
vived the  other  partners,  to  recover  of  him  the 
proportion  which  he  ought  to  have  contributed. 
Held,  that  A  could  not  recover  in  such  action. 
Kennedy  Y.  MFadon,  3  Har.  Sl  J.  194. 

253.  The  payment,  by  one  partner  to  another, 
of  a  certain  sum  as  his  share,  is  not  equivalent  to 
a  settlement  of  the  partnership  account,  nor  is  it 
evidence  that  the  same  sum  has  been  ascertained 
as  the  share  of  each  partner,  so  that  assumpsit 
will  lie  by  a  third  partner.  Beach  v.  Hotchkissj 
2  Conn.  425. 

254.  To  constitute  a  settlement  of  accounts  be- 
tween partners,  all  must  consent  and  be  bound 
by  it,  or  none  can  be  bound.  Lamalere  v.  Caze^ 
1  Wash.  C.  C.  435. 

255.  The  lien  of  a  partner,  for  a  balance  on  the 
partnership  accounts,  is  not  an  incident  of  the 
legal  title  to  the  effects,  but  results  from  the  part- 
nership, and  is  not  affected  by  the  mortgsges  of 
either  partner  on  his  share.  Hodges  v.  Hoceman^ 
1  Dana,  50. 

256.  An  action  at  law  lies  by  one  partner 
against  another  on  a  writing  ascertaining  the 
amount  due  from  one  to  the  other,  on  a  settle- 
ment, although  there  be  no  express  promise  to 
pay.  And  final  judgment  may,  in  such  case,  be 
rendered,  in  demurrer.  AT  Call  v.  Oliver,  1  Stew. 
510. 

257.  Where  several  partners  in  a  company,  at 
a  meeting  of  the  company,  gave  their  note,  by 
discounting  which  money  was  raised,  with  whioa 
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company  debts  were  paid,  held,  that  the  partners 
who  gave  the  note  could  not  maintain  asanmp- 
sit  against  another  partner  for  a  contribution  for 
his  proportion  of  tLe  note,  even  after  the  compa- 
ny had  ceased  to  do  business,  no  settlement  be- 
tween the  partners  haying  been  made,  and  debts 
still  remaining  due  from  the  company.  Uaskdl 
y.  Adams,  7  Pick.  59. 

258.  Where  there  has  been  a  settlement  be- 
tween partners,  and  a  promise  by  one  to  pay 
to  the  other  the  balance  struck,  an  action  at  law 
may  be  maintained,  although,  by  accident  or  oth- 
erwise, there  may  be  some  outstanding  matters 
still  unadjusted.     Clark  y.  Dihble^  16  Wend.  601. 

259.  Partners  may  separate  any  portion  of  their 
partnership  affairs  from  the  rest,  and  submit  it  to 
arbitrators  for  adjustment ;  and  if  a  sum  is  found 
due  from  one  to  the  other,  a  promise  to  pay  that 
sum  is  binding,  and  an  action  may  be  sustained 
upon  it,  notwithstanding  the  other  partnership 
concerns  remain  unsettled.  Gibson  y.  Moore,  6 
N.  Hamp.  547. 

260.  All  the  copartners  must  join  in  an  action 
due  to  the  firm,  as  well  those  who  have  no  inter- 
est in  the  eyent  of  the  suit  as  those  who  have ; 
and  those  haying  an  interest  haye  a  riffht  to  use 
the  names  of  the  others.  JlUen  y.  White,  Minor, 
365.     Dob  y.  Halsey,  16  Johns.  34. 

261.  The  members  of  a  firm  cannot  transfer 
their  claim  to  one  of  their  number,  to  be  sued  by 
him.     Horbaeh  y.  Huey,  4  Watts,  455. 

262.  A  promise  to  one  of  a  firm,  to  refund 
money  belonging  to  the  firm,  enures  to  the  ben- 
efit of  the  firm,  and  an  action  for  it  should  be 
brought  by  the  firm.  Creel  y.  Bell^  2  J.  J.  Marsh. 
309. 

263.  There  can  be  no  recoyery,  in  an  action  of 
assumpsit,  where,  on  the  general  issue,  it  is 
proyed  that  there  were  partners,  who  haye  not 
joined  in  the  action.  Snodgrass  y.  Broadwell,  2 
Litt.  353. 

264.  Partners  cannot  maintain  an  action  in  the 
partnership  name,  but  only  in  their  own  proper 
names.  Crandall  y.  Denny,  1  Penn.  137.  Seely 
y.  Sckenek,  ib.  75. 

265.  In  an  action  by  partners  of  the  same  sur- 
name, it  is  not  error  if  it  is  not  added  to  every 
Christian  name.     Chance  y.  Chambers,  ib.  384. 

266.  The  liability  of  a  dormant  partner  may  be 
ayoided  by  proof  of  fraud  in  forming  the  partner- 
ship, if  no  part  of  the  funds  haye  been  received 
by  such  dormant  partner.  Mason  y.  Connell,  1 
Whart.  381. 

267.  A  dormant  partner  need  not  be  joined  as 
plaintiff,  in  an  action  of  assumpsit  for  goods  sold, 
where  the  defendant,  in  making  the  contract,  did 
not  deal  witl|  him,  or  know  him,  in  the  transac- 
tion. Clarkson  y.  Carter,  3  Cow.  84.  Clark  y. 
Miller,  4  Wend.  628. 

268.  A  surviving  partner  may  sue  in  his  own 
name  for  a  debt  due  after  his  copartner's  decease, 
though  incurred  before.  Bernard  y.  WUeox,  2 
Johns.  Cas.  374. 

269.  Where  a  debtor  of  a  copartnership  stated 
an  account  between  them  admitting  a  balance  due 
from  himself  for  goods  sold  in  the  lifetime  of  a 
deceased  partner,  it  was  held,  that  the  survivors 
might  recover  such  balance  on  an  insimtU  com- 
putassent,  without  stating  the  death  of  the  other 
partner  and  the  survivorship ;  the  stating  of  an 
account  being  in  the  nature  of  a  new  promise  to 
the  survivors.     Holmes  v.  De  Camp,  1  Johns.  34. 

270.  In  an  action  by  a  partnership  firm,  the 
Christian  names  of  the  partners  must  be  set  out 
in  the  proceedings.  Tomlinson  v.  Burk,  5  Halst. 
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271.  T.  and  W.  declare  as  partners,  trading  un- 
der the  firm  of  T.,  W.,  &  Co.  If  there  be  more 
than  two  partners,  it  can  be  shown  only  under 
a  plea  in  abatement.  Gamer  v.  Tijfdny^  Minor, 
167. 

272.  Secret  restrictions  of  the  rights  of  part- 
ners do  not  affect  those  persons  ymo  deal  with 
the  firm  in  ignorance  of  them.  U,  States  Bank  y. 
Binney,  5  Mason,  176. 

273.  Secret  partnership  means,  in  common 
usage,  a  partnership  where  some  of  the  partners 
are  Kept  secret,  or  are  unknown,  in  contradistmc- 
tion  to  open  or  notorious  partnership.  Where  one 
partner  publicly  avows  all  the  partners,  so  that 
they  become  and  are  known  as  such,  and  credit 
is  obtained  thereby,  it  is  no  longer  a  secret  part- 
nership, whether  the  firm  be  carried  on  in  the 
name  of  one  partner  only,  or  otherwise,  ib. 

274.  Dormant  partners  may  or  may  not  join  in 
an  action ;  if  they  do,  the  court  will  see  that  de- 
fendant has  the  advantage  of  the  same  defence 
and  set-offs  as  if  the  acting  partner  sued  alone  ; 
and  so  in  the  case  of  joint-owners  generally,  who 
were  not  known  to  the  contracting  party.  HUU 
ker  v.  Loop,  5  Verm.  116. 

275.  It  IS  not  necessary  that  dormant  partners 
should  be  mentioned  in  Uie  writ,  in  a  suit  against 
a  partnership.  Mitchell  v.  Dale,  2  Har.  &  Gill, 
159. 

276.  Every  partner  is  considered  dormant, 
whose  name  is  not  mentioned  in  the  firm,  or  em- 
braced, under  general  terms,  as  the  name  of  one 
of  the  firm  and  company.  t6. 

277.  In  an  action  against  a  partnership,  plea 
of  no  partnership,  and  of  an  individual  credit, 
amounts  to  the  general  issue.    Burton  v.  Bost 
wick,  Brayt.  195. 

278.  In  an  action  against  a  firm,  on  a  note 
made  by  one  of  the  partners  in  the  partnership 
name,  it  is  not  incumbent  on  the  plaintiff,  in  the 
first  instance,  to  show  that  the  note  was  given 
for  a  partnership  transaction.     VaUeU  v.  Par  ker  <^ 

6  Wend.  615. 

279.  Where  a  promissory  note  is  stated  in  a 
declaration  to  have  been  made  by  the  defendants, 
proof  that  it  was  made  by  one  of  the  firm,  in  the 
partnership  name,  supports  the  declaration,  t^. 

280.  It  is  for  the  holder  of  a  note  to  show  that 
the  several  members  of  a  firm  assented  to  a  note, 
in  the  name  of  a  firm,  where  such  note  is  taken 
for  the  private  debt  of  one  of  the  partners.  Wil* 
liams  v.  Walbridge,  3  ib.  415. 

2B1.  After  a  trial  and  verdict  for  the  plaintiff, 
it  is  too  late  for  the  defendant  to  object,  that  the 
subject-matter  of  the  suit  was  a  copartnership 
contract  between  him  and  the  plaintiff.  The  oh- 
jection  should  have  been  made  at  the  trial.  Smith 
v.  Allen,  18  Johns.  245. 

282.  A  defendant  may  take  advantage  of  a 
partnership  upon  the  plea  of  non  assumpsit;  but 
if  one  of  two  partners  be  sued  on  a  partnership 
demand,  he  must  plead  the  matter  in  abatement. 
Coffee  y.  Easdand^  Cooke,  159. 

283.  In  a  suit  against  several  partners,  some  of 
whom  have  not  appeared,  if  the  plaintiff  declare 
against  all,  he  may,  after  verdict  against  those 
who  have  appeared,  have  judgment  against  those 
who  have  not.  Taylor  v.  Henderson^  17  S.  &,  R. 
453. 

284.  To  a  joint  declaration  against  partners,  a 
plea,  by  one,  that  they  did  not  promise  within  five 
years,  is  a  good  plea.     VaUandingkam  y.  DtivaZ, 

7  J.  J.  Marsh.  2^2. 

285.  In  an  action  for  money  paid,  Sui.,  for  the 
use  of  a  partnership,  one  of  the  partners  having 
deceased  Defore  the  right  of  action  accrued,  the 
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promiie  ronit  be  alleged  to  have  been  made  by 
the  aaryivon  alone ;  and  if  alleged  to  have  been 
made  by  the  deceased  and  his  saryiTors,  it  will 
be  faUl.     Tone  v.  Goodrich^  2  Johns.  213. 

286.  Judgment  against  defendant  on  plea  in 
abatement  of  a  partnership  between  plaintiff  and 
A,  does  not  estop  him  from  defending  on  the 
ground  of  a  partnership  between  plaintiff  and  A 
and  B.     HUliker  y.  Loop,  5  Verm.  116. 

287.  Where  a  chose  m  action  against  a  part- 
nership was  assigned,  and  one  of  the  partners, 
beinff  called  upon  for  payment  by  the  assignee, 
said  he  would  pay  to  him  if  he  was  legally  enti- 
tled to  receive  it,  it  was  held  to  be  sufficient  to 
enable  the  assignee  to  maintain  an  action  in  his 
own  name  against  all  the  partners,  on  showing 
a  legal  assignment.  Lang  y.  Fiske^  2  Fairf. 
385. 

288.  Where  partners  intend  to  bring  real  estate 
into  partnership  stock,  that  intention  must  be 
manifested  by  deed  or  writing  placed  on  record. 
Hale  y.  HenrU,  2  WatU,  143. 

289.  The  ordinary  presumption  is,  that  all  the 
partners  have  access  to  the  partnership  books, 
and  know  the  entries  therein  ;  but  this  is  a  mere 
presumption  from  the  ordinary  course  of  business, 
and  may  be  repelled  by  any  circumstances  which 
tend  to  a  contrary  presumption.  U.  Stales  Bank 
y.  Binntv^  5  Mason,  176. 

200.  G.  &.  M.,  being  partners  in  trade,  and 
owing  certain  debts,  took  C.  into  partnership 
with  them,  constituting  a  new  firm,  under  the 
style  of  O.,  M.,  &  Co.  The  new  firm  received  a 
transfer  of  all  the  effects,  and  the  partners  ver- 
bally agreed  amonf  themselves  that  it  should 
pay  all  the  debU,  of  the  old  firm.  The  new  firm 
afterwards  became  insolvent,  ito  stock  was  at- 
tached by  Li.,  a  creditor  of  G.  &  M.,  in  a  suit 
against  them,  and  was  afterwards  attached,  by 
the  same  officer,  in  the  suits  of  other  creditors 
against  G.,  M.,  6l  Co.  In  an  action  brouffht  by 
L.  ai^inst  the  sheriff,  for  neglect  to  levy  his  ex- 
ecution on  the  goods,  and  for  giving  priority  to 
the  subsequent  attachments  against  Uie  new  firm, 
it  was  held,  that  the  goods  were  first  liable  to 
the  creditors  of  the  new  firm ;  that  no  creditor 
of  Uie  old  firm  could  avail  himself  of  the  en?affe- 
ment  of  the  new  firm  to  pay  its  debte  till  lie 
knew  and  assented  to  it ;  and  that  his  remedy 
on  such  agreement  waa  to  be  sought  only  in  an 
action  against  the  new  firm.  Ltfcke  v.  jEfaZ2,  9 
Grecnl.  134. 

Vide  Assumpsit,  646. 

VI.   Dissolution  of  Partnership^  and  its  Effects, 

291.  A  dissolution  of  partnership  revokes  the 
authority  of  one  partner  to  bind  the  other  in  re- 
spect to  any  new  contracto,  and  restricte  it  to 
the  settlement  of  the  partnership  concerns.  BeU 
v.  Morrison^  1  Pet.  351.  JVabZ  y.  Hassan^  3 
M'Cord,  278. 

292.  One  partner,  after  the  dissolution  of  the 
partnership,  cannot  bind  the  rest  without  their 
consent,  by  settling  accounte  with,  or  allowing 
credito  to,  customers  of  the  firm.  Bootes  v.  Wm- 
ford,  A  Munf.  215. 

293.  The  principle  that,  after  a  partnership  is 
dissolved,  one  partner,  dealing  with  a  person  who 
has*  no  notice*  of  the  dissolution,  may  bind  his 
copartner,  applies  only  to  transactions  in  the 
usual  course  of  business.  Whitman  v.  Leonard, 
3  Pick.  177. 

294.  The  admissions  of  a  partner,  made  after 
a  dissolution  of  the  partnership,  and  not  relating 
to  the  previous  business  of  the  firm,  are  not  ad- 


missible in  evidence  to  charge  the  other  partners 
Taj^  V.  HUlyer,  3  Blackf  433. 

iS&.  The  admissions  of  a  partner,  after  the  dis 
solution  of  the  firm,  bind  himself  only.     Bamn 
eer  V.  Sneed,  3  Stew.  201.     Lansing  v.  Gaine^  3 
Johns.  300. 

296.  The  admission  of  one  partner,  as  to  the 
existence  of  a  debt  sfainst  the  firm,  made  sub- 
sequently to  the  disscdution  of  the  partnership,  is 
not  binding  on  the  other  partners.  Wilson  y. 
Torhet,  3  Stew.  296.  Chardon  v.  OUphant,  Const. 
Rep.  685.  Yandes  v.  Lefavour,  2  filackf  371. 
Brady  y.  HiU,  1  Mis.  315.  Ward  v.  Howell,  5 
Har.  &  J.  60.  Shelton  v.  Cocke,  3  Munf  191. 
WhUe  V.  Union  Ins.  Co.  1  N.  dt;  M.  556.  Hack- 
ley  V.  Hastie^  3  Johns.  536.  Gleason  v.  Clark^ 
9  Cow.  57.  But  see  Kendrick  v.  Campbell,  1 
Bailey,  522.     Simjfson  v.  Geddes,  2  Bay,  533. 

297.  In  an  action  against  partners  upon  an 
alleged  partnership  account,  it  is  competent  for 
the  plaintiff  to  prove  that  one  of  the  partners, 
after  the  dissolution  of  the  copartnership,  ac- 
knowledged the  account  to  be  correct,  and  di- 
rected tliat  a  balance  against  a  copartner,  on  a 
separate  account  with  the  plaintiff,  should  be 
transferred  to  the  debit  of  the  partnership,  sta- 
ting that  it  was  all  one  concern.  Vinal  v.  BurriU^ 
16  Pick.  401. 

298.  Evidence  of  the  declaration  of  a  partner, 
after  a  dissolution  of  the  firm,  that  his  co-de- 
fendant was  a  copartner,  and  jointly  bound  with 
him,  is  not  admissible.  Barringer  v.  Sneed,  3 
Stew.  201. 

299.  The  acknowledgment  of  a  partnership 
debt  by  one  of  the  partners,  after  the  dissolution, 
is  sufficient  to  take  the  debt  out  of  the  statute. 
Smith  V.  Ludlow,  6  Johns.  267.  Ward  v.  Howellj 
5  Har.  &  J.  60.  Jfeal  v.  Hassan,  3  M*Cord,  278. 
Grecnleaf  v.  Q^iney,  3  Fairf.  11.  But  see  Levy 
V.  Cadet,  17  S.  6l  R.  126.  Yandes  v.  Lefavour^ 
2  Blackf  371.     See  supra,  206. 

300.  Where  one  of  several  partners,  after  the 
dissolution  of  the  partnership,  assumed  a  part- 
nership debt,  but  afterwards  pleaded  the  statute 
of  limitations,  jointly  with  the  other  partners, 
to  an  action  upon  such  debt,  it  was  held,  that 
the  promise  of  such  partner  might  be  given 
in  evidence,  for  the  plea  admitted  that  they 
did  once  assume.  Brockenhrough  v.  Haekley,  6 
Call,  51. 

301.  The  admission,  by  one  partner,  of  the  sat- 
isfaction of  a  debt  due  to  the  firm,  will  bind  the 
partnership,  although  made  after  dissolution, 
unless  his  want  of  authority  be  proved.  Beckam, 
v.  Peay,  1  Bailey,  121. 

302.  A  entered  into  partnership  with  B,  in 
the  business  of  tanning,  and  C  bound  himself, 
in  a  covenant  to  B,  for  A's  condtict  as  a  part- 
ner for  a  certein  time.  Held,  that  in  an  actioxi 
by  B  against  C,  on  the  covenant,  the  admis- 
sions of^A,  made  after  the  expiration  of  the  stip- 
ulated time,  were  not  admissible  as  evidence 
against  C.     Hotchkiss  v.  Lyon,  2  Blackf.  222. 

303.  In  an  action  of  assumpsit,  by  partners, 
for  work  and  labor,  held,  that  evidence  of  the 
stetemente  of  one  of  the  partners,  made  after  the 
dissolution  of  the  partnership,  so  far  as  they 
tended  to  show  a  new  contract  destroying  the 
partnership  claim,  and  giving  to  each  partnei  * 
separate  demand  for  his  part  of  the  debt,  was  not 
admissible ;  but  that  the  statemente  of  such 
partner,  so  far  as  they  showed  a  payment  made 
to  himself,  might  be  proved.  Lefavour  y.  Yandes^ 
2  ib.  240. 

304.  Although,  it  seems,  a  partner  cannot,  af- 
ter dissolution,  bind  his  copartner  to  the  pay 
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ment  of  a  debt  by  note,  yet  he  may  liquidate 
a  preTiooB  account  by  note,  aa  by  00  doing  he 
dues  not  create  a  debt.  M^Pherson  r.  RaMantj 
11  Wend.  96. 

305.  If  one  partner,  after  the  dissolution  of  the 
copartnership,  issue  notes  in  the  firm  name,  the 
other  partner  is  not  liable.  Lansing  ▼.  Gaine^ 
8  Johns.  300.     Graves  y.  Merry,  6  Cow.  701. 

906.  But  authority  from  the  other  partners,  for 
such  subsequent  signing,  may  be  implied  from 
circumstances.     Graves  ▼.  Merry^  ib. 

307.  If,  after  the  dissolution  of  a  copartner- 
ship, one  of  the  partners  give  a  note  in  behalf 
of  the  former  copartnership,  and  the  other  part- 
ner pay  a  part  of  the  note,  such  payment  is 
prima  jaeie  evidence  of  an  existing  partnership, 
or  of  an  authority  to  give  the  note.  Eaton  v. 
Taylor,  10  Mass.  54. 

308.  A  bill  drawn  upon  a  partnership,  but  not 
accepted  until  after  a  dissolution  of  the  part- 
nership publicly  announced,  binds  only  the  part- 
ner who  accepts  it,  and  not  the  other  partners, 
who  have  not  consented  thereto.  Tinnbeckbee 
Bank  y.  Dumell,  5  Mason,  56. 

309.  After  the  dissolution  of  a  copartnership, 
one  partner  cannot  bind  the  other,  by  making  a 
note  in  the  name  of  the  firm,  without  a  special 
power  given  to  him  for  that  purpose.  Bank  of 
South  Carolina  v.  Humphreys,  i  M'Cord,  388. 
Loomis  v.  Pearson,  Harper,  470. 

310.  Where  two  were  concerned  together  in 
business,  but  the  business  was  done  in  the  name 
of  one,  and  it  was  not  generally  known  that  they 
were  partners ;  held,  that  the  other  was  a  dor- 
mant partner,  and  therefore  not  liable,  to  a  per- 
son who  did  not  know  of  the  existence  of  the 
partnership,  for  a  debt  contracted  by  his  partner 
after  the  dissolution,  though  no  notice  had  been 
given.     Kelley  v.  Hurlburt,  5  Cow.  534. 

311.  Partners  cannot  by  any  agreement  afiTect 
the  rights  of  creditors.  But  where,  after  the  dis- 
solution of  the  partnership,  a  creditor  takes  the 
individual  note  of  one  partner  for  a  partnership 
debt,  he  cannot  afterwards  hold  the  other  pact- 
ners  responsible.  Harris  v.  Lindsay,  4  Wash. 
C.  C.  98.     S.  C.  ib.  27J. 

312.  One  partner  cannot,  after  the  dissolution 
of  the  firm,  indorse  notes  or  bills  given  to  the 
firm  before  the  dissolution,  although  authorized 
to  settle  the  copartnership  concerns.  Sandford 
m.  MidUes,  4  Johns.  224. 

313.  Where  a  partner,  after  the  partnership 
had  been  dissolved  by  the  absconding  of  his  co- 
partner, gave  a  note  in  the  name  of  the  firm, 
payable  on  demand,  in  lieu  of  a  note  given  by 
the  firm  which  had  not  become  payable,  with  a 
view  to  enable  the  creditor  to  secure  his  debt  by 
an  attachment  of  property  ;  it  was  held,  that  the 
other  partner  was  not  bound  by  the  transaction, 
because  the  giving  of  the  new  note  was  not  in 
the  usual  course  of  dealing,  and  that  the  attach- 
ment was  void  as  to  other  creditors.  Whitman 
V.  Leonard,  3  Pick.  177. 

^  314.  Where  one  of  two  copartners,  after  the 
dissolution  of  the  partnership,  gave  a  note  in  the 
name  of  the  firm  for  his  own  private  debt,  the 
creditor  knowing  that  the  partnership  was  dis- 
solved ;  and  this  note  being  afterwards  sued,  and 
the  party  who  made  it  havmg  become  bankrupt, 
the  other  partner  compromised  the  suit  by  giving 
his  own  note  for  half  the  debt  and  all  the  cos^ 
part  of  which  note  he  afterwards  voluntarily 
paid ;  it  was  held,  that  the  making  and  accept- 
ance of  the  first  note  was  a  fraud  upon  the  ab- 
sent partner,  and  that  the  second  note  was  there- 
fere  void.    Steams  v.  Bumham,  4  Greenl.  84. 


315.  The  mere  insolvency  of  a  copartnership 
is  sufficient  to  defeat  an  attachment  made  by  a 
creditor  of  one  of  the  firm,  although  the  part- 
nership creditors  have  commenced  no  action  for 
the  recovery  of  their  debts.  Commercial  Bank 
V.  fVUkins,  9  ib.  28. 

316.  Aftier  the  dissolution  of  a  partnership,  one 
of  the  parties  cannot  authorize  an  appearance  for 
the  other.  Haslet  v.  Street,  2  M*Cord,  311. 
Loomis  V.  Pearson,  Harper,  470. 

317.  A  partner  cannot  acknowledge  service  of 
a  writ,  for  his  former  partner,  after  a  dissolution 
of  the  partnership,  where  the  writ  is  sued  out 
against  both  6n  a  partnership  liability.  Demott 
V.  Swaim,  5  Stew.  &  Port.  293. 

318.  Service  of  process  upon  a  copartner  of  a 
firm,  after  a  dissolution,  will  not  authorize  a  judg- 
ment against  all  the  copartners.  Duncan  v.  lie 
Tombeekbee  Bank,  4  Port.  181. 

319.  If  one  partner  withdraws  from  the  co- 
partnership, thereby  causing  its  dissolution,  he 
continues  liable  for  the  non-performance  of  an 
executory  contract  previously  entered  into  by 
the  copartnership,  in  the  same  manner  as  if  no 
dissolution  had  taken  place.  Whiting  v.  Fur- 
ranet,  1  Conn.  60. 

320.  Entries  made,  after  the  dissolution  of  a 
partnership,  in  the  partnership  books,  may  be 
given  in  evidence  against  the  party  who  made 
Uiem.     Simonton  v.  Boucher,  2  Wash.  C.  C.  473. 

321.  The  efl^ects  of  a  deceased  partner  cannot 
be  pursued,  in  law  or  equity,  while  the  surviving 
partner  is  solvent.  Jltsov  v.  Mather,  8  Conn. 
584. 

322.  The  estate  of  a  deceased  partner  is  liable 
for  partnership  debts,  if  the  surviving  partner  be 
insolvent.     Caldwell  v.  Stileman,  1  Rawle,  212. 

323.  The  death  of  a  partner  dissolves  the  part- 
nership, though  it  is  for  a  number  of  years,  un- 
less there  is  an  express  stipulation  to  the  con- 
trary.    Scholffield  V.  Eiehelberger,  7  Pet.  586. 

324.  By  express  agreement,  a  partnership  may 
continue  after  the  death  of  one  of  the  partners. 
Gratz  V.  Bayard,  11  S.  &  R.  41. 

325.  A  conveyance,  by  a  partner,  of  his  interest 
in  all  the  personal  and  real  estate  of  the  firm,  to 
one  of  his  copartners,  does  not  ipso  facto  dissolve 
the  copartnership.  Taft  v.  Buffum,  14  Pick. 
322. 

326.  A  partnership  between  persons  residing 
in  two  different  countries,  for  commercial  pur- 
poses, is  suspended,  if  not  ipso  facto  determined, 
by  the  breaking  out  of  war  between  those  coun- 
tries. Griswold  v.  Waddington,  15  Johns.  57. 
S.  C.  16  ib.  438.     Seamen  v.  Waddington,  ib.  510. 

327.  And  if  such  partnership  expires  by  its 
own  limitation  during  the  war,  the  existence  of 
the  war  dispenses  with  the  necessity  of  giving 
public  notice  of  its  dissolution,  ib. 

328.  Where  the  facts  are  ascertained,  it  is  a 
question  of  law,  whether  notice  of  dissolution  is 
reasonable  or  not.  Moteatt  r.  Hotoland,  3  Day, 
353. 

329.  The  fact  that  sufficient  time  to  give  pub 
lie  notice  had  not  elapsed  between  the  dissolu- 
tion of  a  firm  and  the  subsequent  making  of  a 
note  by  one  of  the  late  partners,  will  not  excuse 
the  partners  from  their  liability  to  pay  such  note, 
in  the  hands  of  a  bona  fide  holder.  Bristol  v 
Sprague,  8  Wend.  423. 

330.  The  act  of  either  partner,  notwithstand- 
ing the  dissolution  of  the  partnership,  will  con- 
tinue to  be  obligatory  upon  the  others,  until 
due  notice  of  the  dissolution  is  given.  Price 
V.  Towsey,  3  Litt.  423.  Ketcham  v.  Clarke^  6 
Johns.  144. 
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nership  haTing  no  interest  in  the  traniaetion ;  it 
was  held,  in  an  action  by  the  indorsee  against  all 
the  partners,  as  indorsers,  CVt  the  plaintiff  could 
not  recover,  although  the  jnrj  should  find  that 
he  had  no  knowledge,  express  or  implied,  of  A*s 
want  of  authority.  Aeto  York  Ftrs  Int.  Co,  r. 
BaineUy  5  Conn.  574. 

140.  A  and  B  entered  into  a  contract  with  C, 
for  a  conyeyance  from  him  to  them  of  a  fiirm, 
and  agreed  to  pay  a  part  in  good  negotiable  notes, 
to  be  indorsed  by  them ;  held,  that  this  will  not  con- 
stitute them  special  partners,  so  that  the  indorse- 
ment of  the  names  of  both  by  one,  without  the 
knowledge  of  the  other,  will  bind  the  other. 
BaUou  V.  Spencer^  4  Cow.  163. 

141.  A  and  B  being  partners  in  trade  with  8 
and  others,  A  made  a  promissory  note,  in  the 
name  of  the  firm,  payable  to  B,  to  secure  an 
alleged  balance  due  from  the  firn&.  to  B,  without 
the  knowledge  or  consent  of  S.  B  indorsed  the 
note  to  a  third  person.  Held,  that,  though  no 
action  would  have  lain  by  B,  yet  the  indorsees 
might  bring  an  action  against  the  firm  as  makers. 
Smith  V.  Lusher,  5  Cow.  668. 

142.  Held,  also,  that  a  plea,  by  8,  of  want  of 
knowledge  and  consent,  was  merely  a  denial  of 
actual  knowledge  of  the  particular  transaction, 
and  presented  an  immaterial  fact,  since  A  had  a 
right  to  make  the  nc»te  binding  upon  8,  without 
his  knowledge,  it, 

143.  Where  one  partner  makes  a  warranty  on 
the  sale  of  goods,  an  action  may  be  maintained 
on  the  warranty  against  that  partner,  without 
joining  the  other.  Clarke  y.  Holmes.  3  Johns. 
148. 

144.  If  one  of  two  partners  subscribes  the 
partnership  name,  as  surety  to  a  note,  without 
the  authority  or  consent  of  the  other  partner,  the 
latter  is  not  bound  by  it;  and  the  burden  of 
proving  the  authority  and  consent  of  the  other 
partner  lies  on  the  holder  of  the  note.  Foot  v. 
TaHr,  19  Johns.  154.  Vide  Boyd  v.  Plumh,  7 
Wend.  309. 

145.  A  promissory  note,  signed  with  the  part- 
nership name  by  one  of  the  members  of  the  firm, 
as  surety  for  another  person,  and  discounted  by 
a  bank,  with  the  knowledge  of  these  facts  on 
the  part  of  the  cashier,  cannot  be  enforced  against 
the  firm,  unless  it  is  shown  that  the  partnership 
name  was  subscribed  by  said  partner  with  the 
consent,  or  subsequent  ratification,  of  the  other. 
Bank  of  Rochester  v.  Bowen,  ib.  158. 

146.  Indorsers  of  a  note  made  in  the  name  of 
a  firm,  by  a  member  thereof,  without  the  assent 
of  his  copartner,  and  passed  by  him  for  his  in- 
dividual debt,  are  not  liable  for  its  payment. 
WiUiams  v.  WaUnidge,  3  ib.  415. 

147.  "Hie  assent  of  a  partner  to  the  indorse- 
ment, by  his  copartner,  of  a  note  given  out  of 
the  course  of  the  partnership  business,  must  be 
proved,  not  presumed.  Morcein  v.  Jindrews,  10 
lb.  461. 

148.  Although  one  partner  may  discharge  a 
debt  due  to  the  firm  by  a  third  person,  by  dis- 
counting it  against  a  debt  due  by  him  individ- 
ually to  such  person,  yet  his  agreement  to  dis- 
count will  not  charge  the  firm  with  the  balance 
of  his  private  debt  remaining  due  after  such 
discount,  nor  enable  his  individual  creditor  to 
discount  that  balance  against  another  debt  due  by 
him  to  the  firm .     Beckham  y.  Feay,  2  Bailey,  133. 

149.  The  payee  of  a  bill  of  exchange,  drawn 
by  a  firm  of  which  he  was  a  member,  indorsed 
the  same  to  his  creditoi  in  trust  to  pay  certain 
other  creditors.  He  afterwards  assigned  all  his 
property  to  the  indorsee  fi>r  the  benefit  of  all  his  , 


creditors,  with  a  stipulalion  for  a  release  from 
them.  The  assignee,  in  his  private  capacity,  exe- 
cuted such  release  to  the  debtor.  Held,  that  this 
did  not  release  his  claim  upon  the  other  mem- 
bers of  the  partnership,  as  indorsee  of  the  bill. 
Hazlehurst  ▼.  Pojte,  3  Stew.  A,  Port.  258. 

150.  A  note,  given  in  the  individual  name  of 
one  partner,  is  primafaeie  deemed  his  individual 
obligation,  unless  his  partner  be  a  dormant 
partner.     Scott  v.  C^mesnil,  7  J.  J.  Marsh.  416. 

151.  If  one,  carrying  on  a  limited  partnership 
in  his  individual  name,  borrow  money,  repre- 
senting it  to  be  for  the  nse  of  the  partnership, 
the  dormant  partners  are  liable  without  proof 
that  the  money  went  to  the  use  of  the  partnership. 
Otherwise,  if  he  borrow  without  such  represen- 
tation.    Etheridge  y.  Bmney,  9  F'Kk.  272. 

152.  The  active  partner  having  conveyed  his 
own  land  as  secnrity  for  a  partnership  debt,  the 
creditor,  after  the  appointment  of  one  of  the  dor^ 
mant  partners  to  settle  the  partnership  concerns, 
paid  off  an  incumbrance  thereon,  not  knowing 
of  other  incumbrances  to  the  full  amount  of  the 
land.  Held,  that  the  sum  so  paid  should  be  set 
off  against  so  much  of  an  account  for  cash  lent 
by  tl^  active  partner  to  the  creditor,  ib. 

153.  The  active  partner  having  assigned  mer 
chandise  to  a  creditor  of  the  partnership  as  se- 
curity, with  a  general  power  to  sell,  held,  that 
the  creditor  was  not  answerable  for  a  loss  occa* 
sioned  by  the  failure  of  a  person  in  good  credi 
at  the  tame  of  the  sale,  on  whom  the  purchaser 
gave  the  creditor  a  bill  for  the  price  of  the  goods 
sold.  ib. 

154.  The  active  partner  having  borrowed 
money  on  the  credit  of  the  firm,  promising  to 
repay  shortly,  and  having  refused  or  become 
unable  to  pay  it,  held,  that  the  lender  was 
entitled  to  interest  after  a  demand,  and  that 
calling  for  and  taking  security  was  equivalent 
to  a  demand,  ib. 

155.  If  a  promissory  note,  executed  by  a  part- 
ner in  the  name  of  the  firm,  be  for  his  individual 
debt,  which  is  known  to  the  payee,  it  is  not 
binding  on  the  partnership.  Taylor  v.  HUlyer^ 
3  Blackf  433. 

156.  And  a  subsequent  promise  to  paj  such  a 
note,  by  the  partner  not  bound  by  it,  is  within 
the  statute  of  frauds,  and  does  not  bind  him.  ib. 

157.  A  note  made  during  partnership,  but  not 
delivered  until  afler  dissolution,  does  not  bind 
the  partners  not  delivering  it.  Woodford  v.  Der- 
wm,  3  Verm.  82.  8.  P.  SeoU  v.  Shipherd^  ib. 
108. 

*  158.  Where  one  partner  delivers  partnership 
property  to  a  third  person,  who  receives  it, 
knowing  it  to  be  such,  in  payment  of  such 
partner's  individual  debt,  he  becomes  a  debtor  of 
the  partnership ;  and,  in  an  action  by  the  partner- 
ship for  the  price  of  such  goods,  the  debt  of  the 
one  partner  is  not  a  good  defence  or  set-off. 
Dob  V.  Halsey^  16  Johns.  34. 

159.  Where  merchandise  was  delivered  by 
partners,  in  payment  of  a  note  signed  by  one  ot 
the  partners,  but  given  for  a  partnership  transac- 
tion, it  was  held,  that  the  vendors  could  not  re- 
cover the  value  of  the  merchandise  of  the  ven- 
dees, on  the  ground  that  it  was  not  a  note  of  the 
partnership.     Owings  v.  Trotter^  1  Bibb,  157. 

160.  A  debt  due  to  a  firm  cannot  be  discharged 
by  one  of  the  partners  applying  it  in  payment  of 
an  individual  debt  owing  by  him  to  the  debtor  of 
the  firm,  unless  done  with  the  knowled^  and 
approbation  of  the  other  partners.  Evenngham 
V.  Ensworth^  7  Wend.  326. 

161.  Or  unless  there  is  avidenoa  of  %  elear 
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•nd  miifbrm  practice  of  the  firm  to  receive  ac- 
counts a^DBt  individual  partners,  in  payment 
of  partnership  demands,  ib. 

1G2.  An  authority,  to  one  of  ai  partnership,  to 
settle  the  affairs,  receive  and  pay  the  debts,  does 
not  warrant  his  drawing  a  bill,  or  giving  a  note, 
in  the  partnership  name.  Martin  v.  Walton^  1 
M*Cord,  16.*   Bank  of  S.  C.  v.  Humphreys,  ib. 

mOD. 

163.  A  judgment  against  one  partner  is  a  bar 
to  an  action  against  both  partners,  though  the 
new  defendant  was  a  dormant  partner  not  dis- 
covered till  after  the  judgment.  Smith  v.  Black, 
9  S.  d^  R.  142. 

164.  If  a  partner  carried  on  a  private  and 
a  partnership  business  in  the  same  name,  and 
borrowed  money  in  that  name,  it  was  held  to 
be  borrowed  for  the  partnership,  no  evidence  be- 
ing given  to  the  contrary.  Mifflin  v.  Smith,  17 
ib.  165. 

165.  A  firm  is  not  liable  for  debts  contracted 
\y  the  partners  before  the  firm  commenced, 
;nough  the  property  for  which  the  debt  had  been 
contracted  had  been  introduced  among  the  part- 
nership property ;  nor  with  rent  on  a  lease  to 
a  pculner.     Brooke  v.  Evans,  5  Watts,  196. 

166.  The  private  debt  of  a  partner  cannot  be 
set  off  by  his  creditor  against  a  debt  due  from 
him  to  the  copartnership.  Pierce  v.  Pass,  1  Port. 
232.     Pierce  v.  Hickenburg,  2  ib.  198. 

167.  Where  one  partner  holds  money  in  trust 
lor  another,  or  borrows  money  on  his  individual 
credit^  and  applies  it  to  the  use  of  the  firm,  this 
does  not  make  the  original  creditor  a  creditor  of 
the  firm,  unless  it  is  applied  with  the  knowledge 
and  privity  of  his  copartners.  Jaques  v.  Jlfor- 
qtiand,  6  Cow.  497. 

168.  An  attorney  at  law  cannot  bind  his  part- 
ner by  his  promise  to  indemnify  an  officer  for 
committing  a  person  to  jail ;  but  the  partnership 
is  a  circumstance  from  which,  with  other  circum- 
stances, it  may  be  inferred  he  intended  to  act  for 
both ;  and  where  the  partner,  subsequently  to 
the  commitment,  ratified  the  promise,  it  is 
binding  on  such  partner.  Marsh  v.  Gold,  2 
Pick.  285. 

169.  A  dormant  partner,  at  the  date  of  a  note 
given  by  the  public  partner,  is  bound  thereby. 
SeoU  V.  Colmesnil,  7  J.  J.  Marsh.  416. 

170.  A  payment  to  one  partner  is  payment  to 
both,  unless  strictly  forbidden.  Oregg  v.  James, 
Breese,  167. 

171.  If  one  of  several  partners  promise,  indi- 
vidually, to  pay  a  debt,  he  will  not  be  allowed  to 
■how  that  it  was  due  jointly  firom  himself  and 
copartners.     Canity  v.  Oood,  Breese,  96. 

172.  Where  a  promissory  note  is  given  by  a 
partnership,  and  the  payee  afterwards  takes  the 
individual  note  of  one  of  the  partners  for  the 
amount,  and  gives  up  the  partnership  note,  it  is 
a  payment  of  the  partnership  note.  Arnold  v. 
Camp,  12  Johns.  409. 

173.  And  if  the  payee  afterwards  gets  back  the 
partnership  note  from  the  Individ aal  partner,  on 
redelivering  him  his  note,  and  brings  an  action 
on  the  partnership  note,  the  other  partner  may 
avail  himself  of  these  circumstances,  as  a  bar  to 
the  action,  ib. 

174.  The  effects  of  a  copartnership  cannot  be 
applied  by  one  partner  to  the  payment  of  his 
individual  debt,  without  the  express  or  implied 
assent  of  his  copartners ;  and  the  burden  of  show- 
ing such  aiisent  is  upon  the  separate  creditor. 
Pierce  v.  Pass,  1  Port.  232. 

175.  Where  A,  one  partner  of  a  firm,  sold  all 
the  goods  in  the  itore,  against  the  will  of  his  co- 
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partner,  B,  and  A  and  the  purchaser  broke  open 
the  store,  and  the  goods  were  delivered  to  the 
purchaser,  it  was  held,  that  B  could  not  maintain 
trespass  against  A  and  the  purchaser  jointly,  nor 
against  A,  except  for  goods  actually  destroyed. 
Montjoys  v.  Hohien,  Litt.  Sel.  Cas.  447. 

176.  Where  one  who  boarded  hands  in-  the 
employ  of  a  partnership  was  authorized  by  a 
partner  to  take  up  goods  on  account  of  the  nrm, 
for  his  family  use  in  that  business,  and,  on  his 
representation  to  that  efiect,  goods  were  fur- 
nished him  on  the  credit  of  the  firm,  though,  for 
convenience,  merely  charged  in  the  first  in* 
stance  to  him,  and  afterwards  transferred  to 
the  account  of  the  firm,  held,  that  the  firm  was 
liable  therefor,  and  that  he  was  a  competent  wit- 
ness, for  the  plaintiffs,  to  show  the  liability  :  a 
fortiori,  if  he  were  a  partner  as  well  as  an  agent. 
Scott  V.  Shepherd,  3  Verm.  104. 

177.  It  was  agreed,  by  articles  of  copartner^ 
ship,  that  any  partner  might  transfer  his  share 
by  a  written  certificate,  which,  when  lodged 
with  the  clerk,  should  give  the  assignee  all  the 
privileges,  and  subject  him  to  all  the  liabilities, 
of  an  original  partner.  Held,  that  such  certifi- 
cate was  not  material  to  a  sale.  Alvord  v.  Smith, 

5  Pick.  232. 

178.  A  partner  cannot  introduce  a  new  mem- 
ber into  the  firm  without  the  consent  of  the* 
other  members,  nor  make  them  members  of 
another  firm.  When  made  acquainted  with  the 
facte,  the  members  should  dissent,  or  they  will 
be  bound.  Mason  y.  ComuU,  1  Whart.  381. 
Murray  v.  Bogert,  14  Johns.  318. 

179.  A  copartnership,  formed  to  transport  pas- 
sengers and  their  baggage,  by  a  line  of  stages, 
does  not,  from  the  mere  nature  of  the  business, 
authorize  one  of  the  partners  to  bind  the  firm  by 
an  agreement  that  he  will  convey  a  person  a 
certein  distence  in  a  specified  time.  Walcott  v. 
Carfield,  3  Conn.  194. 

180.  A  fraud  committed  by  one  partner  shall 
not  charge  the  partnership.     Pierce  v.  Jackson, 

6  Mass.  242.  Sherwood  v.  Martoick,  6  Greenl. 
295.  But  see,  contra.  Manufacturers  and  Me^ 
chanics  Bank  v.  Oore,  15  Mass.  75,  81.  Board- 
man  V.  Gore,  15  Mass.  331. 

181.  If  one  partner  obtein  goods  or  money  by 
fraudulent  representetions,  or  by  means  of  forged 
notes,  and  such  goods  or  money  come  to  the  use 
of  the  partnership,  all  the  copartners  will  be  lia- 
ble for  the  amount  so  obtained.  Manufacturers 
and  Mechanics  Bank  v.  Gore,  15  Mass.  75.  Board- 
man  V.  Gore,  15  Mass.  331. 

182.  If  one  copartner  make  a  negotiable  note 
in  the  name  of  the  firm,  and  forge  upon  it  the 
name  of  another  person  as  indorser,  a  bona  fde 
holder  of  the  note,  who  has  paid  a  valuable  con- 
sideration for  it,  may  maintain  an  action  against 
all  the  partners  to  recover  the  amount  oii  the 
note,  although  it  was  made  without  their  knowl- 
edge, and  there  be  no  evidence  that  they  derived 
any  benefit  from  it.  Boardman  v.  Gore,  15  Mas9. 
331. 

183.  An  infant  partner,  confirming  the  con- 
tract  of  partnership  after  coming  of  age,  subjecto 
himself  to  all  the  liabilities  of  the  firm  incurred 
during  his  minority.  Such  confirmation  may  be 
express  or  implied.  Miller  v.  Sims,  2  Hill,  S.  O. 
479. 

164.  Where  the  articles  of  copartnership  do 
not  fix  the  name  of  the  firm,  and  a  contract  is 
made  by  one  partner  for  the  joint  account,  a  note 
executed  by  one  for  the  whole,  in  name  of  him- 
self and  company,  is  binding  upon  all.  AspinwaU 
y.  Williams,  i  ib.  64.   So  where  no  note  w  giyei^ 
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but  the  ffoodfl  are  charged  and  invoiced  to  the 
defendants.    Crary  t.  mUiams,  2  HiU,  S.  C.  65. 

185.  One  partner  may  legally  authorize  a  clerk 
of  the  firm  to  accept  bills,  and  sign  and  indorse 
notes,  in  the  name  of  the  company.  TUUer  ▼. 
WkUeheady  1  Dall.  269. 

IV.  Power  of  Partners  to  hind  each  otker  by  sealed 

Instruments. 

186.  One  partner  cannot  bind  another  by  a 
sealed  instrament,  without  a  special  authority. 
Trimble  ▼.  Coons,  2  A.  K.  Marsh.  375. 

187.  One  partner  can  bind  another  by  a  note 
not  under  seal,  notwithstanding  the  Kentucky 
statute  of  1812.  Scott  v.  ColmesnU,  7  J.  J.  Marsh. 
416. 

188.  One  partner  cannot  bind  another  b^  deed, 
unless  the  terms  of  the  partnership  authorize  him 
so  to  do.    Blackburn  ▼.  M*  Callister,  Peck,  371. 

189.  One  partner  cannot  execute  a  bond  under 
seal,  in  the  partnership  name,  so  as  to  bind  the 
other  partner.  Gerard  v.  Basse,  1  Dall.  119. 
Hart  V.  Withers,  1  Penn.  285. 

190.  One  partner  cannot,  by  deed,  bind  his  co- 
partner, unless  executed  in  his  presence,  and  by 
his  consent.  U.  States  v.  Astley,  3  Wash.  C.  C. 
608.  Fleming  ▼.  Dunbar,  2  Hill,  8.  C.  532. 
Modisett  y.  Undley,  2  Blackf.  119.  Posey  y. 
BuUiU,  1  Blackf.  99.  Fitehbum  y.  Bover,  5 
Watts,  159.  Maekay  y.  Bloodgood,  9  Johns. 
285. 

191.  A  partner  may  bind  his  copartner  by  a 
contract  under  seal,  made  in  the  name  and  for 
the  use  of  the  firm  in  the  course  of  the  partner- 
ship business,  proyided  the  copartner  assents  to 
the  contract  preyiously  to  its  execution,  or  after- 
wards ratifies  and  adopts  it  \  and  this  assent  or 
adoption  may  be  by  parol.  Cody  y.  Shepherd,  11 
Pick.  400.     CUmeni  y.  Brush,  3  Johns.  Cas.  180. 

192.  One  partner  may  sign  a  deed  of  composi- 
tion, and. release  a  debt  due  to  the  partnership. 
Bruen  y.  Marquand,  17  Johns.  58.  Smiih  y. 
Stone,  4  Gill  &  Johns.  310.  Pierson  y.  Hooker, 
3  Johns.  68. 

193.  One  partner  cannot  confess  a  yoluntary 
judgment  in  the  name  of  his  partner.  Crane  y. 
French,  1  Wend.  311.  BarUno  y.  Reno,  1  Blackf. 
252. 

194.  Nor  can  he  do  any  act  under  seal  to  afiect 
the  interests  of  his  copairtner,  unless  it  is  to  re- 
lease a  debt.    M* Bride  y.  Hagan,  1  Wend.  326. 

195.  One  partner  may  execute  a  charter-party 
under  seal,  so  as  to  bind  the  other  party.  Straf- 
fn  y.  J^ewetl,  Charlt.  163. 

196.  One  partner  may  execute,  in  the  name  of 
the  firm,  a  charter-party,  or  other  instrument, 
under  seal,  necessary  in  the  business  of  the  finn, 
if  he  is  authorized  by  the  other  members  of  the 
firm,  and  such  authority  need  not  be  under  seal, 
or  in  writing.     Gram  y.  SeaUm,  1  Hall,  262. 

197.  One  party  cannot  bind  the  other,  by  exe- 
cuting an  appeal  bond  for  both,  under  his  gen- 
eral authority.  People  y.  Judges  of  Duchess,  5 
Cow.  34. 

198.  While  a  partnership  continues,  one  part- 
ner cannot  bind  another  to  a  submission  of  the 
interests  of  both  to  arbitration.  Carthaus  y.  Fer* 
rers,  1  Pet.  222. 

199.  A  partner  may  bind  his  firm,  by  an  agree- 
ment, not  under  seal,  to  refer  any  partnership 
matter.     Taylor  y.  Corydl,  12  S.  A  R.  243. 

200.  One  partner  cannot  bind  another,  by  a 
sealed  bond,  to  perform  an  award  in  the  name  of 
the  firm ;  the  bond  is,  howeyer,  binding  upon 
the  party  who  seals  it,  and  may  be  declared  upon 


accordingly.     Armstrong  y.  Robinson,  5  Gill  it 
Johns.  412. 

201.  Where  one  partner  signed  a  sealed  sab- 
mission  to  an  award,  and  accepted  the  amount 
awarded  in  fay  or  of  the  partnership,  pursuant  to 
such  submission,  ancT  indorsed  a  receipt  in  fall 
on  the  award,  it  was  held,  that  it  operated,  either 
as  a  release  by  one  partner,  pr  as  an  award  and 
satisfaction,  and  was  sufficient  to  bar  the  part- 
nership claim,  though  the  submission  might  not 
haye  been  binding  upon  his  copartner.  Buchanan 
y.  Curry,  19  Johns.  137. 

202.  One  partner  cannot  bind  the  other  part- 
ner to  a  submission  of  both  their  interests  to  an 
arbitration ;  he  might  bind  himself,  so  as  to  sub- 
mit his  own  interests  to  arbitration.  Karthaus  y. 
Ferrer,  1  Pet.  228. 

203.  Where  a  partner,  without  the  consent  ot 
his  copartner,  giyes  the  security  of  the  firm,  un- 
der seal,  for  a  partnership  debt,  and  the  creditor 
afterwards  releases  the  copartner  from  all  part^ 
nership  debts,  it  was  held,  that,  the  simple  debt 
being  merged  in  the  specialty,  the  copartner  was 
released ;  but  the  specialty  still  bound  the  part 
ner  who  had  signed  the  partnership  name.  Clem 
ent  y.  Brush,  3  Johns.  Cas.  180. 

v.    Actions  between,  by,  and  against  Partners. 

204.  Questions  between  partners  are  not  to  be 
determined  at  law ',  and  where  the  jury  found 
that  there  was  no  partnership  between  the  par- 
ties, when  the  eyidence  of  a  partnership  was  too 
clear  to  be  resisted,  their  yerdict  was  set  asjde. 
Course  y.  Prince,  1  Rep.  Con.  Ct.  413. 

205.  A  partner  cannot  employ  the  partnership 
funds  to  pay  his  own  preexisting  debt,  without 
the  express  or  implied  assent  of  the  other  part- 
ners.    Rogers  v,  Batchelor,  12  Pet.  221. 

206.  A  culpable  neglect  in  one  partner,  in  pur- 
suing the  claims  of  the  concern,  may  render  him 
liable  to  the  other  partner  for  the  amount  which 
has  been  lost  by  his  neglect.  Jessup  y.  Cook,  1 
Halst.  434. 

207.  One  partner  cannot  maintain  an  action 
against  his  copartners,  for  work  and  labor  done 
on  account  of  the  partnership.  Causter  y.  Burke, 
2  Har.  &  GiU,  295. 

208.  Where  the  number  of  partners  in  a  firm 
exceeds  two,  no  action  at  law  will  lie  for  the  set 
tlement  of  the  partnership  account.      Beach  y 
HoUhkiss,  2  Conn.  425. 

209.  Where,  on  the  dissolution  of  a  firm,  one 
of  the  partners  coyenants  to  pay  all  the  compa 
ny  debts,  in  an  action  against  him  for  a  breach 
of  that  coyenant  by  his  partner,  who  has  paid  a^ 
debt  of  the  firm,  it  is  not  necessary  to  ayer  notice 
to  the  defendant  of  the  debt,  nor  of  the  suit,  re- 
coyery,  and  payment.  Clough  y  Hofinan,  5 
Wend.  499. 

210.  If  one  partner,  for  the  benefit  of  the  part- 
nership, executes  a  bond,  with  surety,  which  the 
surety  is  compelled  to  pay,  he  does  not  thereby 
acquire  s  right  of  action  affainst  the  other  part- 
ners.    Tom  y.  Goodrich,  2  Johns.  213. 

211.  Where  partners  purchase  land  for  the 
benefit  of  the  partnership,  and  one  contributes 
more  than  his  proportion,  he  may  maintain  an 
action  against  his  copartners  for  the  excess. 
Bumvuss  y.  WM,  1  Stew.  19. 

21».  An  action  at  law  cannot  be  maintained 
by  the  members  of  a  firm,  on  a  written  obligation 
for  the  payment  of  money  to  them,  where  one  of 
the  obligors  is  a  member  of  the  firm.     TindeU  y 
Bright,mnor,  103. 

213.  In  an  action  by  eopartaen  on  a  not« 
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m&de  to  them  in  the  name  of  the  finn,  it  need 
not  be  shown  that  proper  parties  have  brought 
the  action.  If  they  have  not,  that  is  matter  to 
be  shown  in  defence.  Smith  v.  Dmvis,  2  Stew. 
224.     Smith  V.  Hmnt,  ib.  222.  * 

214.  The  plaintiff  and  defendant  being  part 
owners  of  a  yessel,  of  which  the  defendant  was 
master,  and  being  jointly  concerned  in  a  whaling 
▼oyage  undertaken  by  sbch  vessel,  the  defend- 
ant,  in  the  course  of  the  voyage,  landed  some 
prisoners  from  a  privateer,  and  also  saved  some 
articles  from  a  wreck,  for  each  of  which  services 
he  received  a  compensation.  On  his  return,  he 
settled  up  the  voyage,  but  without  rendering 
any  account  of  these,  two  items  of  compensation. 
Held,  that  the  plaintiff  might  recover  her  pro- 
portion of  the  same  in  assumpsit.  Fanning  v. 
ChadwUk,  3  Pick.  420. 

215.  Wherever  a  partnership  adopts  a  project 
within  the  principles  of  their  agreement,  for  the 
purpose  of  profit,  it  must  be  for  the  benefit  of  all 
the  partners,  in  proportion  to  their  respective  in- 
terests in  the  concern ;  and  if  a  majority  of  the 
partnership  should  withhold  from  one  of  its 
members  a  share  of  such  profit,  or  any  partner- 
ship pxivileffes,  he  ma^  maintain  a  suit  against 
the  partnership  for  the  mjury.  Gray  v.  Portland 
Bank,  3  Mass.  364. 

216.  If  three  or  more  copartners  enter  into 
mutual  covenants,  where  they  contribute  sever- 
ally and  in  different  proportions  to  the  joint 
stock,  their  covenants  are  several,  and  each 
partner  has  his  several  remedy  for  a  breach. 
2>ii3aam  V.  GiUu,  8  Mass.  462. 

217.  Where  one  of  two  partners  pays  a  part- 
nership debt  by  compromise  with  the  creditor, 
the  latter  cannot  keep  the  debt  alive,  and  author- 
ise the  partner  paying  to  enforce  it  against  the 
other.     U  Page  v.  MTCrea,  1  Wend.  164. 

218.  Where  one  of  two  partners  executes  a 
bond  fi>r  duties  on  goods  imported,  with  a  surety, 
and  the  surety  advances  his  co-obligor  mone^, 
with  which  he  pays  the  bond,  he  may  maintain 
an  action  against  both  the  partners  for  the  money 
leat,  this  being  a  partnership  transaction ;  but 
if  the  surety  had  himself  taken  up  the  bond,  it 
seems  he  could  only  have  had  an  action  against 
the  partner  who  executed  it  with  him.  Waldsn 
V.  Sherhums,  15  Johns.  409. 

219.  Where  two  partners  were  subjected  to 
the  payment  of  a  debt  of  a  third  person,  the  one 
as  suretv,  and  the  other  as  the  heir  of  a  co-surety, 
which  debt  was  paid  from  the  partnership  funds, 
it  was  held,  that  a  separate  action  miffht  be  main- 
tained by  each  against  the  principal  for  a  moietv 
of  the  money  paid.  Gould  v.  Uould,  6  Wend. 
263. 

220.  Where  one  of  several  partners,  to  whom 
an  indemnity  is  given,  is  compelled  by  legal  pro- 
ceedings to  pay  out  monevs  on  account  of  a 
demand  against  his  firm,  the  action  to  recover 
back  the  moneys  thus  paid  may  be  brought  in  the 
name  of  all  the  members  of  the  firm.  HiU  v. 
Packard,  5  ib.  375. 

221.  All  the  members  of  a  firm  are  liable  for 
money  lent  to  the  firm  upon  the  application  of 
one  oi  the  partners,  and  it  is  not  necessary  to 
show  the  actual  application  of  the  money  to  the 
use  of  the  firm,  or  the  assent  of  the  other  mem- 
bers to  such  application  thereof.  Whitaker  v. 
Broten,  16  ib.  505. 

222.  Where  two  are  partners  in  a  trade,  and 
one  finds  stock  and  the  other  does  the  work,  and 
each  is  entitled  to  a  proportion  of  the  proceeds 
of  the  manufactured  articles,  and  the  working 
partner  absconds,  the  other,  it  seems,  is  entitled 


to  take  possession  of  the  whole  stock  on  hand, 
holding  his  partner's  share  subject  to  the  claim 
of  his  creditors ;  but  if  the  absconding  partner 
relinauishes  his  interest  to  the  other  partner,  an 
actual  delivery  is  not  necessary  to  complete  the 
transfer.     Boyntan  v.  Page,  13  ib.  425. 

223.  The  partner  who  finds  the  stock  may 
maintain  replevin  for  it,  in  his  own  name,  if  it 
is  taken  from  the  possession  of  the  working  part* 
ner  before  he  has  begun  to  work  it  up ;  especially 
where  property  in  the  partner  is  not  pleaded  by 
the  defendant,  ih. 

224.  One  memler  of  a  firfn  may  order  the 
contents  of  a  note  made  payable  to  the  firm  or 
order,  to  be  paid  to  himself,  and  maintain  a  suit 
in  his  own  name.  Bumham  v.  Whittier,  5  N. 
Hamp.  334. 

225.  One  partner  cannot  assign  to  his  copart* 
ner  his  share  of  a  debt  due  to  the  partnership, 
(which  is  not  assignable  in  law,)  so  as  to  enable 
the  assignee  to  maintain  an  action  in  his  own 
name  alone.     Russell  v.  Swan,  16  Mass.  314. 

226.  In  an  action  on  a  note  against  several 
copartners,  it  is  no  defence  for  one  of  them,  that 
he  executed  the  note  in  the  copartnership  name 
after  the  suit  was  instituted,  and  antedated  it, 
with  a  view  to  secure  to  the  plaintiff,  in  prefer- 
ence to  other  creditors,  the  property  attached, 
without  the  knowledge  of  the  others.  Barber  v. 
Mintum,  1  Day,  136. 

227.  An  indorsee  of  a  bill  of  exchange  drawn 
by  a  firm,  and  payable  to  one  of  its  members, 
may  maintain  an  action  against  the  drawers  to 
recover  the  amount  of  such  bill.  Haxlehvrst  v. 
Pave,  2  Stew.  &  Port.  259. 

iOS.  Where  two  companies  are  composed  in 
part  of  the  same  individuals,  no  action  at  law 
can  be  maintained  by  one  against  the  other. 
Portland  Bank  v.  Hyde,  2  Fairf  196. 

229.  It  seems,  that  the  absconding  of  a  part- 
ner gives  a  copartner  no  additional  remedy  at 
law  against  him.     Slowe  v.  Sewall,  3  ib.  67. 

230.  An  assignment  by  a  partner  of  his  sepa* 
rate  property,  in  trust  for  the  payment  of  the 
partnership  debts,  is  valid  as  against  a  separate 
creditor  of  such  partner.  JVeioman  v.  BagUy, 
16  Pick.  570. 

231.  An  assignment  by  one  partner  of  part* 
nership  property  to  pay  a  bona  fide  partnership 
debt,  is  good.  Hodges  v.  Harris,  6  Pick.  360. 
Halsey  v.  Whitney,  4  Mason,  206. 

232.  One  partner,  without  the  knowledge  of 
the  other,  may  make  a  valid  assignment,  in  the 
copartnership  name,  of  a  debt  due  to  the  partner- 
ship, with  a  power  of  attorney  to  the  assignee, 
to  sue  for  and  collect  the  same,  and  apply  the 
avails  to  his  own  use.  MUls  v.  Barber,  4  Day,  428. 

233.  One  partner  can  discharge  his  individual 
debt  by  releasing  a  debt  due  to  the  firm.  Halls 
V.  Coe,  4  M'Cord,  136. 

234.  Stipulations  between  partners,  in  their 
articles  of  copartnership,  cannot  affect  a  third 
person,  who  acts  under  a  legal  authority  from 
one  of  the  partners.  Tillier  v.  Whitehead,  1  Dall. 
269. 

235.  Held,  that  an  indorsee  who  received,  six 
months  after  date,  as  collateral  security,  from 
the  payee,  a  note  on  demand,  given  in  the  name 
of  a  partnership  to  one  of  the  firm,  took  it  subject 
to  all  the  equity  existing  against  it  in  the  hands 
of  the  payee.     Thompson  v.  Hale,  6  Pick.  259. 

236.  Persons  dealing  with  a  limited  partner- 
ship, knowing  it  to  be  so,  cannot  hold  the  par> 
ners  beyond  uie  terms  of  the  limited  partnership. 
Ensign  v.  Wands,  1  Johns.  Gas.  171. 

237.  A  new  partner  is  not  ipso  facto  liable  te 


100 


PARTNERSHIP. 


a  creditor  of  the  former  firm.  It  is  not  necessftry 
to  affect  one  incorring  a  debt  after  a  change  in 
the  firm  with  actual  notice  of  the  change,  though 
he  had  had  dealings  with  the  old  firm.  It  seems 
that  one  becomingr,  by  suryivorship,  sole  plain- 
tifiT  for  a  partnership  aebt,  would  not  be  liable  to 
a  set-off  of  a  debt  incurred  at  a  former  period, 
when  he  alone  constituted  the  firm/  Hart  v. 
Tomlinsan,  2  Verm.  103. 

238.  A  surviving  obligee  may  maintain  a  pe- 
tition and  summons,  in  Kentucky.  JIfCalla  v. 
Rigg,  3  A.  K.  Marsh.  259. 

2§9.  The  share  of  a  partner  domiciled  in  an 
enemy  country  is  lawful  prize.     The  Franets, 

1  Gallis.  618. 

240.  Where  two  partners  agree  to  divide  a 
partnership  debt,  and  the  debtor  consents  to  it, 
and  promises  one  of  the  partners  to  pay  a  moie- 
ty to  him,  such  partner  may  maintain  an  action 
for  his  moiety  against  the  debtor.  Blair  v.  Sno- 
ver,  5  Halst.  153. 

211.  Where  a  written  contract  is  entered  into 
by  an  individual  to  do  certain  work,  in  a  suit  by 
him  to  recover  the  price  of  the  work,  the  defend- 
ant may  show  that  the  plaintiff  had  a  partner  in 
the  job,  and  that  the  partner  had  been  paid  in 
full.     Shenard  v.  fVard,  8  Wend.  542. 

242.  Where  a  shipment  is  made  to  partners, 
they  are  held,  by  the  prize  court,  to  take  in  equal 
shares,  unless,  upon  the  original  papers,  a  differ- 
ent proportion   appears.      The  St,  J.   Indiana, 

2  Gallis.  268. 

243.  Where  promissory  notes,  ofiered  by  the 
acting  partner  at  a  bank,  in  the  usual  course  of 
partnership  business,  are  discounted,  and  the 
money  is  subsequently  misapplied,  the  holders, 
not  being  privy  thereto,  have  a  right  of  action 
against  the  dormant  partners,  ffinship  v.  Bank 
of  U.  States,  5  Pet.  529. 

244.  Special  restrictions  in  the  articles  of  a 
limited  partnership,  if  unknown  to  the  public, 
will  not  affi'Ct  them.  ib. 

245.  On  the  trial  of  an  action,  by  one  partner 
against  his  copartner,  to  recover  a  balance  of 
accounts,  it  appeared  that  there  were  outstand- 
ing debts  of  some  value  due  to  the  copartnership, 
and,  consequently,  that  the  action  could  not  be 
maintained;  but  a  new  trial  was  granted,  in 
order  that  the  plaintiff  might  have  an  opportunity 
to  prove  that. those  debts  were  of  no  value.  It 
was  held,  that  the  plaintiff  could  not,  upon  the 
new  trial,  against  tber  objection  of  the  defendant, 
abandon  that  ground,  and,  allowing  all  those 
debts  in  the  same  manner  as  if  they  were  good, 
and  had  been  collected,  proceed  for  a  balance 
stated  upon  this  principle.  WiUiams  v.  Hen- 
shaiD,  12  Pick.  378. 

246.  A  partner,  afler  the  expiration  of  the 
joint  concern,  or  after  a  dissolution,  cannot,  at 
any  time,  without  any  settlement  or  agreement 
with,  or  notice  to,  his  copartner,  by  assuming  all 
the  debts  due  to  the  copartnership,  maintain  an 
action  against  his  copartner  for  any  balance 
which  may  be  due.  ib. 

247.  In  an  action  by  a  partner  against  his  co- 
partner to  recover  a  final  balance,  where  there 
are  no  demands  outstanding  against  the  partner- 
ship, the  plaintiff  may  sustain  the  action  by 
showing  that  no  part  of  the  outstanding  debts 
due  to  Uie  partnership  can  be  collected,  and  thus 
that  the  judgment  to  be  rendered  will  make  a 
final  settlement  between  the  partners,  more 
especially  if  an  assignment  of  all  such  outstand- 
ing debts  shall  have  been  tendered  to  the  defend- 
ant before  the  action  was  commenced.  S.  C. 
11  Pick.  79. 


248.  Such  a  tender,  made  after  the  action  Is 
commenced,  will  not  avail  the  plaintiff,  except 
upon  a  question  in  which  the  court  have  dis* 
cretionary  powers,   ib. 

249.  Where  the  plaintiff  and  the  defendant 
agreed  to  share  equally  in  the  profit  or  loss,  on 
the  sale  of  goods  to  be  purchased,  it  was  held, 
that  the  fact,  that  the  plaintiff  alone  purchased 
and  paid  for  the  goods,  did  not  of  itself  imply  a 
promise,  on  the  part  of  the  defendant,  to  repay 
him  half  of  the  money  advanced  before  the  final 
settlement  of  the  transaction,   ib. 

250.  In  general,  where  articles  of  copartner- 
ship  permit  the   partners  to  withdraw  certain 
sums  annually,  without  containing  any  stipula 
tion  in  regard  to  interest  thereon,  interest  wil. 
not  be  allowed.     Miller  v.  Lord,  11  Pick.  11. 

251.  One  partner  cannot  sue  another,  for  his 
share,  while  their  partnership  accounts  are  un 
settled.  Dewit  v.  Stamford,  1  Root,  279.  Lama- 
lere  v.  Caze,  1  Wash.  C.  C.  435.  Kennedy  t 
MFadon,  3  Har.  &  J.  194.  Ozeas  v.  Tolman^  K 
Binn.  191.  Young  v.  Brick,  2  Penn.  663.  Mm- 
ray  v.  Boyert,  14  Johns.  318. 

252.  Thus  A  and  B,  with  other  persons  since 
dead,  had  been  engaged  as  copartners,  in  certain 
proportions,  in  mercantile  adventures,  of  which 
no  settlement  had  taken  place  between  them. 
Among  other  things,  they  were  joint  owners,  in 
said  proportions,  of  a  brig  and  cargo,  which  were 
captured,  and,  by  decree  of  the  vice-admiralty 
court,  were  restored  free  from  salvage.  An  ap- 
peal being  made  by  the  captors,  it  became  neces- 
sary for  the  owners,  in  order  to  retain  the  proper- 
ty, to  give  security  to  abide  the  result  of  the  ap- 
peal, and  C  and  D  became  their  sureties.  The 
vessel  and  cargo  returned,  and  came  to  the  pos- 
session of  fi  and  the  other  partners,  who  disposed 
of  the  same.  The  decree  of  the  court  was  after- 
wards reversed,  and  salvage  was  ordered  to  be 
paid,  which  was  paid  by  C  and  D,  the  sureties, 
who  brought  suit  against  A  and  B  and  the  other 
partners,  and  obtained  judgment.  A,  being  the 
only  solvent  partner,  paid  such  judgment,  and 
then  brought  assumpsit  against  B,  who  had  sur- 
vived the  other  partners,  to  recover  of  him  the 
proportion  which  he  ought  to  have  contributed. 
Held,  that  A  could  not  recover  in  such  action. 
Kennedy  Y.  MFadon,  3  Har.  A.  J.  194. 

253.  The  payment,  by  one  partner  to  another, 
of  a  certain  sum  as  his  share,  is  not  equivalent  to 
a  settlement  of  the  partnership  account,  nor  is  it 
evidence  that  the  same  sum  has  been  ascertained 
as  the  share  of  each  partner,  so  that  assumpsit 
will  lie  by  a  third  partner.  Beach  v.  Hotchkiss^ 
2  Conn.  425. 

254.  To  constitute  a  settlement  of  accounts  be- 
tween partners,  all  must  consent  and  be  bound 
by  it,  or  none  can  be  bound.  LamaUre  v.  Cszs, 
1  Wash.  C.  C.  435. 

255.  The  lien  of  a  partner,  for  a  balance  on  the 
partnership  accounts,  is  not  an  incident  of  the 
legal  title  to  the  effects,  but  results  from  the  part- 
nership, and  is  not  affected  by  the  mortgages  of 
either  partner  on  his  share.  Hodge*  v.  Hoeeman^ 
1  Dana,  50. 

256.  An  action  at  law  lies  by  one  partner 
against  another  on  a  writing  ascertaining  the 
amount  due  from  one  to  the  other,  on  a  settle- 
ment, although  there  be  no  express  promise  to 
pay.  And  final  judgment  may,  in  such  case,  be 
rendered,  in  demurrer.  MCaU  v.  Oliver,  I  Stew. 
510. 

257.  Where  several  partners  in  a  company,  at 
a  meeting  of  the  company,  gave  their  note,  by 
discounting  which  money  was  raised,  with  which 
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company  debts  were  paid,  held,  that  the  partners 
who  gave  the  note  could  not  maintain  assump- 
sit against  another  partner  for  a  contribution  for 
his  proportion  of  tie  note,  even  after  the  compa- 
ny had  ceased  to  do  business,  no  settlement  be- 
tween the  partners  having  been  made,  and  debts 
still  remaining  due  from  the  company.  Haskell 
V.  ^dams,  7  Pick,  59. 

258.  Where  there  has  been  a  settlement  be- 
tween partners,  and  a  promise  by  one  to  pay 
to  the  other  the  balance  struck,  an  action  at  law 
may  be  maintained,  although,  by  accident  or  oth- 
erwise, there  may  be  some  outstanding  matters 
still  unadjusted.     Ctark  v.  Dibble,  16  Wend.  601. 

259.  Partners  mav  separate  any  portion  of  their 
partnership  affairs  from  the  rest,  and  submit  it  to 
arbitrators  for  adjustment ;  and  if  a  sum  is  found 
due  from  one  to  the  other,  a  promise  to  pay  that 
sum  is  binding,  and  an  action  may  be  sustained 
upon  it,  notwithstanding  the  other  partnership 
concerns  remain  unsettled.  Gibson  v.  Moored  6 
N.  Hamp.  547. 

260.  All  the  copartners  must  join  in  an  action 
due  to  the  firm,  as  well  those  who  have  no  inter- 
est in  the  event  of  the  suit  as  those  who  have ; 
and  those  having  an  interest  have  a  right  to  use 
the  names  of  the  others.  AUen  v.  White,  Minor, 
365.     Dob  V.  Halsey,  16  Johns.  34. 

261.  The  members  of  a  firm  cannot  transfer 
their  claim  to  one  of  their  number,  to  be  sued  by 
him.     Horbach  v.  Huey,  4  Watts,  455. 

262.  A  promise  to  one  of  a  firm,  to  refund 
money  belonging  to  the  firm,  enures  to  the  ben- 
efit of  the  firm,  and  an  action  for  it  should  he 
brought  by  the  firm.  Creel  v.  Bell,  2  J.  J.  Marsh. 
309. 

363.  There  can  be  no  recovery,  in  an  action  of 
asBompsit,  where,  on  the  general  issue,  it  is 
proved  that  there  were  partners,  who  have  not 
joined  m  the  action.  Snodgrass  v.  Broadieell,  2 
Litt.  353. 

264.  Partners  cannot  maintain  an  action  in  the 
partnership  name,  but  only  in  their  own  proper 
names.  CrandaU  v.  Denny,  1  Penn.  137.  Seely 
V.  Srkenek,  ib.  75. 

265.  In  an  action  by  partners  of  the  same  snr- 
nanae,  it  is  not  error  if  it  is  not  added  to  every 
Christian  name.     Charue  v.  Chambers,  ib.  384. 

266.  The  liability  of  a  dormant  partner  may  be 
avoided  by  proof  of  fraud  in  forming  the  partner- 
ship, if  no  part  of  the  funds  have  been  received 
by  such  dormant  partner.  Mason  v.  Connell,  1 
Whart.  381. 

267.  A  dormant  partner  need  not  be  joined  as 
plaintiff,  in  an  action  of  assumpsit  for  goods  sold, 
where  the  defendant,  in  making  the  contract,  did 
not  deal  wit!)  him,  or  know  him,  in  the  transac- 
tion. Clarhson  v.  Carter,  3  Cow.  84.  Clark  v. 
Miller,  4  Wend.  628. 

268.  A  surviving  partner  may  sue  in  his  own 
name  for  a  debt  due  after  his  copartner's  decease, 
though  incurred  before.  Bernard  v.  Wilcox,  2 
Johns.  Cas.  374. 

269.  Where  a  debtor  of  a  copartnership  stated 
an  account  between  them  admitting  a  balance  due 
from  himself  for  goods  sold  in  the  lifetime  of  a 
deceased  partner,  it  was  held,  that  the  survivors 
might  recover  such  balance  on  an  insimul  com- 
prutasseni,  without  stating  the  death  of  the  other 
partner  and  the  survivorship ;  the  stating  of  an 
account  being  in  the  nature  of  a  new  promise  to 
the  survivors.     Holmes  v.  De  Camp,  1  Johns.  34. 

270.  In  an  action  by  a  partnership  firm,  the 
Christian  names  of  the  partners  must  be  set  out 
in  the  proceedings.  TonUinson  v.  Surk,  5  Halst. 
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271.  T.  and  W.  declare  as  partners,  trading  un» 
der  the  firm  of  T.,  W.,  &  Co.  If  there  be  more 
than  two  partners,  it  can  be  shown  only  under 
a  plea  in  abatement.  Gamer  v.  Tiffany,  Minor. 
167. 

272.  Secret  restrictions  of  the  rights  of  part* 
ners  do  not  affect  those  persons  who  deal  with 
the  firm  in  ignorance  of  them.  U.  States  Bank  v. 
Binney,  5  Mason,  176. 

273.  Secret  partnership  means,  in  common 
usaffe,  a  partnership  where  some  of  the  partners 
are  Kept  secret,  or  are  unknown,  in  contradistinc- 
tion to  open  or  notorious  partnership.  Where  one 
partner  publicly  avows  all  the  partners,  so  that 
they  become  and  are  known  as  such,  and  credit 
is  obtained  thereby,  it  is  no  longer  a  secret  part- 
nership, whether  tiie  firm  be  carried  on  in  the 
name  of  one  partner  only,  or  otherwise,  ib. 

274.  Dormant  partners  may  or  may  not  join  in 
an  action ;  if  they  do,  the  court  will  see  that  de- 
fendant has  the  advantage  of  the  same  defence 
and  set-offs  as  if  the  acting  partner  sued  alone  ; 
and  so  in  the  case  of  joint-owners  generally,  who 
were  not  known  to  the  contracting  party.  Hilli 
ker  V.  Loop,  5  Verm.  116. 

275.  It  IS  not  necessary  that  dormant  partners 
should  be  mentioned  in  the  writ,  in  a  suit  against 
a  partnership.  Mitchell  v.  Dale,  2  Har.  A  Gill, 
159. 

276.  Every  partner  is  considered  dormant, 
whose  name  is  not  mentioned  in  the  firm,  or  em- 
braced,  under  general  terms,  as  the  name  of  one 
of  the  firm  and  company,  ib. 

277.  In  an  action  against  a  partnership,  plea 
of  no  partnership,  and  of  an  individual  credit, 
amounts  to  the  general  issue.     Burton  v.  Bost 
wick,  Brayt.  195. 

278.  In  an  action  against  a  firm,  on  a  note 
made  by  one  of  the  partners  in  the  partnership 
name,  it  is  not  incumbent  on  the  plaintiff,  in  the 
first  instance,  to  show  that  the  note  was  given 
for  a  partnership  transaction.     VaUett  v.  Parker^ 

6  Wend.  615. 

279.  Where  a  promissory  note  is  stated  in  a 
declaration  to  have  been  made  by  the  defendants, 
proof  that  it  was  made  by  one  of  the  firm,  in  the 
partnership  name,  supports  the  declaration,  ib. 

280.  It  is  for  the  holder  of  a  note  to  show  that 
the  several  members  of  a  firm  assented  to  a  note, 
in  the  name  of  a  firm,  where  such  note  is  taken 
for  the  private  debt  of  one  of  the  partners.  Wil* 
liams  V.  Walbridge,  3  ib.  415. 

281.  After  a  trial  and  verdict  for  the  plaintiff, 
it  is  too  late  for  the  defendant  to  object,  that  the 
subject-matter  of  the  suit  was  a  copartnership 
contract  between  him  and  the  plaintin.  The  ob- 
jection should  have  been  made  at  the  trial.  Smith 
V.  Men,  18  Johns.  245. 

282.  A  defendant  may  take  advantage  of  a 
partnership  upon  the  plea  of  lum  assumpsit;  but 
if  one  of  two  partners  be  sued  on  a  partnership 
demand,  he  must  plead  the  matter  in  abatement. 
Coffee  V.  Eastland,  Cooke,  159. 

283.  In  a  suit  against  several  partners,  some  of 
whom  have  not  appeared,  if  the  plaintiff  declare 
a^inst  all,  he  may,  after  verdict  against  those 
wno  have  appeared,  have  judgment  against  those 
who  have  not.  Taylor  v.  Henderson,  17  S.  &  R. 
453. 

284.  To  a  joint  declaration  against  partners,  a 
plea,  by  one,  that  they  did  not  promise  within  five 
years,  is  a  good  plea.     FaUanidingham  v.  Duval^ 

7  J.  J.  Marsh.  262. 

285.  In  an  action  for  money  paid,  dui.,  for  the 
use  of  a  partnership,  one  of  the  partners  having 
deceased  before  the  right  of  motion  accrued*  the 
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promise  roust  be  alleged  to  have  been  made  bj 
the  sarTivora  alone ;  and  if  alleged  to  have  been 
made  by  the  deceased  and  his  survivors,  it  will 
be  fatal.     Tone  v.  Goodrich^  2  Johns.  213. 

286.  Judgment  against  defendant  on  plea  in 
abatement  of  a  partnership  between  plaintiff  and 
A,  does  not  estop  him  from  defending  on  the 
ground  of  a  partnership  between  plaintiff  and  A 
and  B.     Hilliker  v.  Loop^  5  Verm.  116. 

287.  Where  a  chose  m  action  against  a  part- 
nership was  assigned,  and  one  of  the  partners, 
beinff  called  upon  for  payment  by  the  assignee, 
said  Tie  would  pay  to  him  if  he  was  legally  enti- 
tled to  receive  it,  it  was  held  to  be  sufficient  to 
enable  the  assignee  to  maintain  an  action  in  his 
own  name  against  all  the  partners,  on  showing 
a  legal  assignment.  Lang  v.  Fiskt^  2  Fairf. 
385. 

288.  Where  partners  intend  to  bring  real  estate 
into  partnership  stock,  that  intention  must  b^ 
manifested  by  deed  or  writing  placed  on  record. 
Hale  V.  Henrie^  2  Watts,  143. 

289.  The  ordinary  presumption  is,  that  all  the 
partners  have  access  to  the  partnership  books, 
and  know  the  entries  therein ;  but  this  is  a  mere 
presumption  from  the  ordinary  course  of  business, 
and  may  be  repelled  by  any  circumstances  which 
tend  to  a  contrary  presumption.  U.  States  Bank 
V.  Binney,  5  Mason,  176. 

290.  G.  d:  M.,  being  partners  in  trade,  and 
owing  certain   debts,   took  C.  into  partnership 

'  with  them,  constituting  a  new  firm,  under  the 
style  of  G.,  M.,  &  Co.  The  new  firm  received  a 
transfer  of  all  the  effects,  and  the  partners  ver- 
bally agreed  amoncr  themselves  that  it  should 
pay  all  the  debts,  of  the  old  firm.  The  new  firm 
afu^r wards  became  insolvent,  its  stock  was  at- 
tached by  L.,  a  creditor  of  G.  &  M.,  in  a  suit 
against  them,  and  was  aflerwards  attached,  by 
the  same  officer,  in  the  suits  of  other  creditors 
against  G.,  M.,  &  Co.  In  an  action  brought  by 
L.  a^inst  the  sheriff,  for  neglect  to  levy  his  ex- 
ecution on  the  goods,  and  for  giving  priori^  to 
tlie  subsequent  attachments  agamst  the  new  firm, 
it  was  held,  that  the  goods  were  first  liable  to 
the  creditors  of  the  new  firm ;  that  no  creditor 
of  the  old  firm  could  avail  himself  of  the  engage- 
ment of  the  new  firm  to  pay  its  debts  till  ne 
knew  and  assented  to  it ;  and  that  his  remedy 
on  such  agreement  was  to  be  sought  only  in  an 
action  against  the  new  firm.  Locke  v.  HaU^  9 
Greenl.  1'34. 

Vide  Assumpsit,  646. 


VI.   Dissolution  of  Partnerships  and  its  Effects, 

291.  A  dissolution  of  partnership  revokes  the 
authority  of  one  partner  to  bind  the  other  in  re- 
spect to  any  new  contracts,  and  restricts  it  to 
the  settlement  of  the  partnership  concerns.  BM 
V.  Morrison,  1  Pet.  351.  J>feal  v.  Hassan,  3 
M'Cord,  278. 

292.  One  partner,  afler  the  dissolution  of  the 
partnership,  cannot  bind  the  rest  without  their 
consent,  by  settling  accounts  with,  or  allowing 
credits  to,  customers  of  the  firm.  Rootes  v.  ffeU- 
ford,  4  Munf.  215. 

293.  The  principle  that,  afler  a  partnership  is 
dissolved,  one  partner,  dealing  with  a  person  who 
has'  no  notice'  of  the  dissolution,  may  bind  his 
copartner,  applies  only  to  transactions  in  the 
usual  course  of  business.  JVhitman  v.  Leonard, 
3  Pick.  177. 

294.  The  admissions  of  a  partner,  made  after 
a  dissolution  of  the  partnership,  and  not  relating 
to  the  previous  business  of  the  firm,  are  not  ad- 


missible in  evidence  to  charge  the  other  partners 
TayJ4yr  v.  Hillyer,  3  Blackf.  433. 

295.  The  admissions  of  a  partner,  after  the  dis 
solution  of  the  firm,  bind  himself  only.    Bamn 
eer  V.  Sneed,  3  Stew.  201.     Lansing  v.  Gaine,  3 
Johns.  300. 

296.  The  admission  of  one  partner,  as  to  the 
existence  of  a  debt  against  the  firm,  made  sub- 
sequently to  the  dissolution  of  the  partnership,  is 
not  binding  on  the  other  partners.  Wilson  v. 
Torbet,  3  Stew.  296.  Ckardon  v.  Olipkant,  Const 
Rep.  685.  Yandes  v.  Lefavour,  2  Blackf.  371. 
Brady  V.  HiU,  I  Mis.  315.  Ward  v.  Howetl,  5 
Har.  &  J.  60.  Shelton  v.  Cocke,  3  Munf.  191. 
fVkUe  V.  Union  Ins.  Co.  1  N.  d^  M.  556.  Hack- 
ley  V.  Hastie,^  3  Johns.  536.  Gleason  v.  Clark, 
9  Cow.  57.  But  see  Kendrick  v.  Campbell^  1 
Bailey,  522.     Simpson  v.  Geddes,  2  Bay,  533. 

297.  In  an  action  against  partners  upon  an 
alleged  partnership  account,  it  is  competent  for 
the  plaintiff  to  prove  that  one  of  the  partners, 
afler  the  dissolution  of  the  copartnership,  ac- 
knowledged the  account  to  be  correct,  and  di- 
rected tliat  a  balance  against  a  copartner,  on  a 
separate  account  with  the  plaintiff,  should  be 
transferred  to  the  debit  of  the  partnership,  sta- 
ting that  it  was  all  one  concern.  Vinal  v.  Burrill^ 
16  Pick.  401. 

298.  Evidence  of  the  declaration  of  a  partner, 
afler  a  dissolution  of  the  firm,  that  his  co-de- 
fendant was  a  copartner,  and  jointly  bound  with 
him,  is  not  admissible.  Barringer  v.  Sneed^  3 
Stew.  201. 

299.  The  acknowledgment  of  a  partnership 
debt  by  one  of  the  partners,  afler  the  dissolution, 
is  sufficient  to  take  the  debt  out  of  the  statute. 
Smith  V.  LudlotD,  6  Johns.  267.  Ward  v.  HoweU, 
5  Har.  &  J.  60.  Jfeal  v.  Hassan,  3  M*Cord,  278. 
Greenleaf  v.  Q^iney,  3  Fairf.  11.  But  see  Levy 
V.  Cadet,  17  S.  &  A.  126.  Yandes  v.  Lefavour, 
2  Blackf.  371.     See  supra,  206. 

300.  Where  one  of  several  partners,  afler  the 
dissolution  of  the  partnership,  assumed  a  part- 
nership debt,  but  aflerwards  pleaded  the  statute 
of  limitations,  jointly  with  the  other  partners, 
to  an  action  upon  such  debt,  it  was  held,  that 
the  promise  of  such  partner  might  be  given 
in  evidence,  for  the  plea  admitted  that  they 
did  once  assume.  Brockenbrough  v.  Hackley,  6 
Call,  51. 

301.  The  admission,  by  one  partner,  of  the  sat- 
isfaction of  a  debt  due  to  the  firm,  will  bind  the 
partnership,  although  made  afler  dissolution, 
unless  his  want  of  authority  be  proved.  Beekam 
V.  Peay,  1  Bailey,  121. 

302.  A  entered  into  partnership  with  B,  in 
the  business  of  tanning,  and  C  bound  himself, 
in  a  covenant  to  B,  for  A's  conduct  as  a  part- 
ner for  a  certain  time.  Held,  that  in  an  aetior. 
by  B  against  C,  on  the  covenant,  the  admis- 
sions of^A,  made  afler  the  expiration  of  the  stip- 
ulated time,  were  not  admissible  as  evidence 
against  C.    Hotchkiss  v.  Lyon,  2  Blackf.  222. 

303.  In  an  action  of  assumpsit,  by  partners, 
for  work  and  labor,  held,  that  evidence  of  the 
statements  of  one  of  the  partners,  made  afler  the 
dissolution  of  the  partnership,  so  far  as  they 
tended  to  show  a  new  contract  destroying  the 
partnership  claim,  and  giving  to  each  partnei  « 
separate  demand  for  his  part  of  the  debt,  was  not 
admissible ;  but  that  the  statements  of  such 
partner,  so  far  as  they  showed  a  payment  made 
to  himself,  might  be  proved.  Lefavour  v.  Yandes^ 
2  ib.  240. 

304.  Although,  it  seems,  a  partner  cannot,  af- 
ter dissolution,  bind  his  copartner  to  the  pay 
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ment  of  a  debt  by  note,  yet  he  may  li<{uidate 
a  preTiona  accoont  by  note,  as  by  ao  doinff  he 
dues  not  create  a  debt.  M^Phtrson  v.  Rambone^ 
]1  Wend.  96. 

306.  If  one  partner,  after  the  diaaolutton  of  the 
aopartnerahip,  isaue  notes  in  the  firm  name,  the 
other  partner  is  not  liable.  Lansing  r.  Gotne, 
8  Johns.  300.     Oraoes  v.  Merry,  6  Cow.  701. 

306.  But  authority  from  the  other  partners,  for 
such  subsequent  signing,  may  be  implied  from 
circumstances,     (havts  y.  Merry^  ib. 

307.  If,  after  the  dissolution  of  a  copartner- 
ship, one  of  the  partners  give  a  note  in  behalf 
of  the  former  copartnership,  and  the  other  part- 
ner pay  a  part  of  the  note,  such  payment  is 
prima  facie  evidence  of  an  existing  partnership, 
or  of  an  authority  to  give  the  note.  Eaion  v. 
Tawiarj  10  Mass.  54. 

306.  A  bill  drawn  upon  a  partnership,  but  not 
accepted  until  after  a  dissolution  of  the  part- 
nership publicly  announced,  binds  only  the  part- 
ner who  accepts  it,  and  not  the  other  partners, 
who  have  not  consented  thereto.  Ttrmbeckbee 
Bank  v.  DumeU,  5  Mason,  56. 

309.  After  the  dissolution  of  a  copartnership, 
one  partner  cannot  bind  the  other,  by  making  a 
note  in  the  name  of  the  firm,  without  a  special 
power  ffiven  to  him  for  that  purpose.  Bank  of 
Santk  Carolina  v.  Humphreys,  1  M'Cord,  388. 
Loowus  V.  Pearson,  Harper,  470. 

310.  Where  two  were  concerned  together  in 
busineflfl,  but  the  business  was  done  in  the  name 
of  one,  and  it  was  not  generally  known  that  they 
were  partners ;  held,  that  the  other  was  a  dor- 
mant partner,  and  therefore  not  liable,  to  a  per- 
son who  did  not  know  of  the  existence  of  the 
partnerahip,  for  a  debt  contracted  by  his  partner 
after  the  dissolution,  though  no  notice  had  been 
given.     Kelley  v.  Hurlimrt,  5  Cow.  534. 

311.  Partners  cannot  by  any  agreement  afiect 
the  rights  of  creditors.  But  where,  after  the  dis- 
solution of  the  partnership,  a  creditor  takes  the 
individual  note  of  one  partner  for  a  partnership 
debt,  he  cannot  afterwards  hold  the  other  past- 
ners  responsible*.  Harris  v.  Ltiuiray,  4  Wash. 
CO.  98.     8.  C.  ib.271. 

312.  One  partner  cannot,  after  the  dissolution 
of  the  firm,  indorse  notes  or  bills  given  to  the 
firm  before  the  dissolution,  although  authorized 
to  settle  the  copartnership  concerns.  Samfford 
V.  Mickies,  4  Johns.  224. 

313.  Where  a  partner,  afler  the  partnership 
had  been  dissolved  by  the  absconding  of  his  co- 
partner, gave  a  note  in  the  name  of  the  firm, 
payable  on  demand,  in  lieu  of  a  note  given  by 
the  firm  which  had  not  become  payable,  with  a 
view  to  enable  the  creditor  to  secure  his  debt  by 
an  attachment  of  property  ;  it  was  held,  that  the 
other  partner  was  not  bound  by  the  transaction, 
beeaoae  the  giving  of  Ihe  new  note  was  not  in 
the  usual  course  of  dealing,  and  that  the  attach- 
ment was  void  as  to  other  creditors.  Whitman 
V.  Laonard,  3  Pick.  177. 

^  314.  Where  one  of  two  copartners,  after  the 
dissolution  of  the  partnership,  gave  a  note  in  the 
nanae  of  the  firm  for  his  own  private  debt,  the 
creditor  knowing  that  the  partnership  was  dis- 
solved ;  and  this  note  bein^  afterwards  sued,  and 
the  party  who  made  it  having  become  bankrupt, 
the  other  partner  compromised  the  suit  by  giving 
his  own  note  for  half  the  debt  and  all  the  cost, 
part  of  which  note  he  afterwards  voluntarily 
paid  ;  it  was  held,  that  the  making  and  accept- 
ancse  of  the  first  note  was  a  fraud  upon  the  ab- 
sent partner,  and  that  the  second  note  was  there- 
five  Toid.     Steams  v.  Bumham^  4  Greenl.  84. 


315.  The  mere  insolvency  of  a  copartnership 
is  sufficient  to  defeat  an  attachment  made  by  a 
creditor  of  one  of  the  firm,  although  the  part- 
nership creditors  have  commenced  no  action  for 
the  recovery  of  their  debts.  Commercial  Bank 
V.  WiUdns,  9  ib.  28. 

316.  After  the  dissolution  of  a  partnership,  one 
of  the  parties  cannot  authorize  an  appearance  for 
the  other.  Haslet  v.  Street,  2  M'Cord,  311. 
Loomis  V.  Pearson,  Harper,  470. 

317.  A  partner  cannot  acknowledge  service  of 
a  writ,  for  his  former  partner,  after  a  dissolution 
of  the  partnership,  where  the  writ  is  sued  out 
against  both  6n  a  partnership  liability.  Demott 
V.  Stoaim,  5  Stew.  &  Port.  293. 

318.  Service  of  process  upon  a  copartner  of  a 
firm,  after  a  dissolution,  will  not  authorize  a  judflr- 
ment  against  all  the  copartners.  Z>ttitcan  v.  lie 
Tombeekbee  Bank,  4  Port.  181. 

319.  If  one  partner  withdraws  from  the  co- 
partnership, thereby  causing  its  dissolution,  he 
continues  liable  for  the  non- performance  of  an 
executory  contract  previously  entered  into  by 
the  copartnership,  in  the  same  manner  as  if  no 
dissolution  had  taken  place.  Whiting  v.  Fur- 
ranet,  1  Conn.  60. 

320.  Entries  made,  after  the  dissolution  of  a 
partnership,  in   the  partnership  books,  may  be 

S'ven  in  evidence  against  the  party  who  made 
em.     Simonton  v.  Boucher,  2  Wash.  C.  C.  473. 

321.  The  effects  of  a  deceased  partner  cannot 
bo  pursued,  in  law  or  eouity,  while  the  surviving 
partner  is  solvent,  ^tsop  v.  Mather,  8  Conn. 
584. 

322.  The  estate  of  a  deceased  partner  is  liable 
for  partnership  debts,  if  the  surviving  partner  be 
insolvent.     Caldwell  v.  Stileman,  1   Rawle,  212. 

323.  The  death  of  a  partner  dissolves  the  part- 
nership, though  it  is  for  a  number  of  years,  un- 
less there  is  an  express  stipulation  to  the  con- 
trarv.     Scholefield  v.  Eichelherger,  7  Pet.  586. 

324.  By  express  agreement,  a  partnership  may 
continue  after  the  death  of  one  of  the  partners. 
Gratz  V.  Bayard,  11  S.  &  R.  41. 

325.  A  conveyance,  by  a  partner,  of  his  interest 
in  all  the  personal  and  real  estate  of  the  firm,  to 
one  of  his  copartners,  does  not  ipso  facto  dissolve 
the  copartnership.  Taft  v.  Bujfum,  14  Pick. 
322. 

326.  A  partnership  between  persons  residing 
in  two  different  countries,  for  commercial  pur- 
poses, is  suspended,  if  not  ipso  facto  determined, 
by  the  breaking  out  of  war  between  those  coun- 
tries. Orisioold  v.  Waddington,  15  Johns.  57. 
S.  C.  16  ib.  438.     Seamen  v.  Waddington,  ib.  510. 

327.  And  if  such  partnership  expires  by  its 
own  limitation  during  the  war,  the  existence  of 
the  war  dispenses  with  the  necessity  of  giving 
public  notice  of  its  dissolution,  ib, 

328.  Where  the  facts  are  ascertained,  it  is  a 
question  of  law,  whether  notice  of  dissolution  is 
reasonable  or  not.  Mowatt  v.  Rowland,  3  Day, 
353. 

329.  The  fact  that  sufficient  time  to  give  pub 
lie  notice  had  not  elapsed  between  the  dissolu- 
tion of  a  firm  and  the  subsequent  making  of  a 
note  by  one  of  the  late  partners,  will  not  excuse 
the  partners  from  their  liability  to  pay  such  note, 
in  the  hands  of  a  bona  fide  holder.  Bristol  v 
Sprague,  8  Wend.  423. 

330.  The  act  of  either  partner,  notwithstand- 
ing the  dissolution  of  the  partnership,  will  con- 
tinue to  be  obligatory  upon  the  others,  until 
due  notice  of  the  dissolution  is  given.  Price 
V.  Towsey,  3  Litt.  423.  Ketcham  v.  Clarke^  6 
Johns.  144. 
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331 .  If  a  retiring  partner  neglects  to  give  no- 
tice of  his  withdrawal,  he  is  responsible  to  those 
who  knew  he  had  been  a  partner,  and  were  ig- 
norant of  such  withdrawal,  and  who  give  credit 
to  those  who  afterwards  carry  on  the  business  in 
the  partnership  name.  Bernard  r.  ^TorraTtce^  5 
Gill  &.  Johns.  383. 

332.  Notice  of  dissolution  is  necessary  where 
the  outgoing  partner  holds  himself  out  as  the  rep- 
resentative of  the  firm,  but  not  where  he  acts 
exclusively  for  himself.  Taylor  v.  Young ^  3 
Watts,  339. 

333.  To  discharge  a  retiring  partner,  there 
must  have  been  actual  notice  to  one  who  had  had 
dealings  with  the  firm.  Prentiss  v.  Sinclair^  5 
Verm.  149. 

334.  Notice  of  the  dissolution  of  a  copartner- 
ship, published  in  the  gazette,  is  notice  to  all  per- 
sons who  had  not  previous  dealings  with  the 
partnership.  Lansing  v.  Gairu,  2  Johns.  300. 
Prentiss  v.  Sinclair,  5  Verm.  149  Graves  v. 
Merry,  6  Cow.  701.  And  to  those  who  had 
such  dealings.     Martin  v.  Walton,  1  M'Cord,  16. 

335.  Circumstances,  such  as  leave  no  rational 
doubt  on  the  mind  that  one  knew  of  the  dissolu- 
tion of  a  partnership,  axe  as  satisfiictory  as  direct 
and  positive  proof     Jrby  v.  Vining,  2  ib.  379. 

336.  Two  partaers  of  a  firm  resided  in  New 
Tork,and  the  third  resided  in  Norwich,  in  Con- 
necticut, their  usual  place  of  doing  business 
Upon  dissolution,  notice  was  given,  for  several 
weeks  successively,  in  two  newspapers,  one 
printed  at  Norwich,  and  the  other  at  New  Lon- 
dim,  in  the  vicinity  of  Norwich.  One  of  the 
New  York  partners  afterwards  indorsed  a  bill  of 
exchange  in  New  York  with  the  company  name, 
but  whether  the  indorsee  had  or  had  not  actual 
notice  of  the  dissolution,  or  whether  he  had  ever 
b(>en  a  correspondent  of  the  company,  did  not 
appear.  It  was  held,  that  these  fiusts  constituted 
reasonable  notice  to  him,  and  to  every  person  not 
a  correspondent  of  the  company.  Mowatt  v 
Howland,  3  Day,  353. 

337.  Where  it  is  material  to  know  the  exact 
time  of  the  dissolution  of  a  firm,  evidence  that 
one  had  notice  of  such  diiwolution  at  a  certain 
time  is  not  admissible.  Shaffer  v.  Snyder,  7 
8.  &  R.  503. 

338.  In  assumpsit  for  money  had  and  received, 
and  money  lent,  a  witness  proved  that  the  plain- 
tiff advanced  to  the  defendant  ^150  to  be  em- 
ployed as  a  capital  in  trade ',  (50  to  be  considered 
as  the  plaintiff's  share,  another  (50  as  the 
defendant's  share,  and  the  remainder  as  the  wit- 
ness's share.  The  three  were  to  share  in  the 
profits  arising  in  the  course  of  their  joint  trade, 
which  was  to  continue  for  an  indefinite  period, 
and  on  the  dissolution  of  the  partnership,  the 
plaintiff  was  to  be  entitled  to  receive  his  (150, 
(50  from  the  defendant,  and  (50  from  the  wit- 
ness, exclusively  of  his  one  third  of  the  part- 
nership profits.  The  plaintiff  applied  to  the 
defendant  for  an  account  of  the  profits,  which 
the  defendant  refused,  alleging  that,  the  plaintiff 
was  not  entitled  to  any  part  of  the  profits,  but 

{»aid  the  plaintiff  a  sum  of  money  in  part,  but 
ess  than  the  sum  originally  advanced  by  him. 
Held,  that  it  should  be  left  to  the  jury  to  deter- 
mine, whether,  from  the  facts  and  circumstances 
proved,  the  partnership  was  dissolved.  Roacke 
V.  Pender gast,  3  Har.  &  J.  33. 

339.  A  dormant  partner  is  not  bound  to  give 
notice  of  dissolution.  Scott  v.  Colmesnil,  7  J.  J. 
Marsh.  416. 

340.  If  a  dormant  partner,  after  a  purchase, 
and  before  a  note  is  given  for  the   purabasa 


money,  dissolve  the  copartnership,  he  is  liable 
not  on  the  note,  but  on  the  original  assumpsit,  ib, 

341.  On  the  death  of  one  partner,  all  the  debts, 
and  books  of  account  and  other  evidences  of 
debt,  belong  to  the  surviving  partner,  and  he 
may  maintain  detinue  for  them  against  the  rep- 
resentatives of  the  deceased  partner ;  and  this 
though  before  the  death  the  partnership  had 
been  dissolved.  Murray  v.  Mun^ord,  6  Cow. 
441. 

342.  After  the  dissolution  of  a  partnership,  the 
partners  must  all  join  in  an  action  upon  a  joint 
contract  in  favor  of  the  partnership.     Wright  v 
Williamson,  2  Penn.  978. 

343.  Assumpsit  will  not  lie,  by  a  surviving 
partner,  against  the  administrator  of  a  deceased 
partner,  upon  an  unsettled  account.  Ozeas  v. 
Johnson,  4  Dall.  434. 

344.  Payment,  to  an  executor  or  administrator 
of  a  deceased  partner,  of  a  partnership  claim,  is 
no  defence  to  an  action  by  the  survivor,  who  has 
the  sole  right  of  suing  for  and  of  receiving  the 
debts  due  to  the  partnership.  Wallace  v.  FitZ" 
Simmons,  1  Dall.  248. 

345.  One  partner  may  maintain  an  action  of 
assumpsit  against  his  copartner,  after  a  dissolu- 
tion of  the  partnership,  to  recover  back  money 
paid  by  mistake,  on  an  adjustment  of  the  part- 
nership concerns.     Bond  v.  Hays,  12  Mass.  34. 

346.  Where  one  partner  took  an  assignment 
of  all  the  debts  due  to  any  or  all  of  the  partners, 
on  the  partnership  account,  and  thereupon  en 
gaffed  to  pay  all  the  debts  due  from  the  partner 
ship,  he  was  held  liable  for  a  debt  due  froir 
the  partnership  to  one  of  the  other  partners.  Ho- 
hart  V.  Howard,  9  Mass.  304. 

347.  An  action  will  lie,  after  the  dissolntion  of 
a  partnership,  to  recover  a  balance  dae  from  one 
partner  to  another  on  the  ground  of  an  implied 
promise.     Wilby  v.  Phinney,  15  Mass.  116. 

348.  An  action  of  assumpsit  will  lie  by  one 
partner  against  the  administrator  of  his  deceased 
partner,  whose  estate  is  insolvent,  to  recover 
any  balances  which  may  appear  to  be  due  to  the 
surviving  partner  at  the  time  of  the  claim,  before 
a  final  settlement  of  the  partnership  concerns, 
the  partnership  being  also  insolvent,  ib. 

349.  If  one  person  be  a  member  of  two  copart- 
nerships, one  of  which  is  indebted  to  the  other, 
and  both  be  dissolved  by  his  decease,  the  survi- 
ving partner,  who  is  the  oreditor,  may  maintain 
an  action  against  the  administrator  of  the  de- 
ceased partner,  as  well  as  against  the  other  sur- 
viving partner,  to  recover  the  amount  due  to  the 
partnership,  ib. 

350.  If,  in  such  case,  the  creditor  partnership 
be  solvent,  the  surviving  partner  would  be  en- 
titled to  recover  of  the  administrator  no  more 
than  his  proportion  of  the  debt;  but  if  it  be 
insolvent,  he  will  be  entitled  to  recover  the  whole 
sum  due  to  the  partnership,  ib. 

351.  An  action  will  not  lie,  against  the  admin* 
istrator  of  a  deceased  partner,  for  the  expenses  of 
the  surviving  partner  in  collecting  the  debts 
and  managing  the  concerns  of  the  partnership 
of  the  deceased  partner.  But  such  expenses 
may  be  set  off  by  the  surviving  partner  against 
any  balance  due  from  him  to  the  partnership  on 
account  of  his  having  overdrawn  a  portion  of  the 
joint  aiock..  ib. 

352.  If,  on  the  dissolution  of  a  partnership,  it 
should  appear  that  the  amount  of  stock  which 
one  partner  had  contributed  had  been  taken  out 
of  the  common  fund  by  any  one  claiming  proper- 
ty in  such  stock,  the  partner  whose  interest  is 
thus  affected  cannot  claim  aa  equal  proportioB 
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of  the  residue  of  the  fond,  even  if  injustice  have 
been  done  in  awarding  his  property  to  another. 
GUman  v.  Broum,  14  Mass.  123,  12d. 

353.  Where,  after  the  dissolution  of  a  secret 
copartnership,  the  dormant  partner  suffered  the 
partnership  effects  to  remain  in  the  hands  of  the 
active  partner,  upon  his  promise  to  pay  therewith 
the  partnership  debts,  and  account  for  the  bal- 
ance, and  the  property  became  so  intermingled 
with  the  individual  property  of  the  active  part- 
ner that  it  could  not  be  distinguished,  and  upon 
his  death  the  surviving  partner  filed  his  claim 
before  commissioners  of  insolvency  on  the  estate 
of  the  deceased,  and,  they  having  rejected  the 
claim,  by  his  own  subsequent  laches  his  remedy 
as  a  creditor  became  barred,  it  was  held,  that 
he  could  not  annul  the  arrangement  first  made, 
and  maintain  a  bill  in  equity  against  the  ad- 
ministrator or  heirs,  for  his  share  of  the  part- 
nership property,  on  the  ground  that  it  was  joint 
propertv  held  by  them  in  trust.  Johnson  v.  Jfmes, 
11  Pick"  173. 

354.  A  dissolution  of  a  partnership  by  the 
death  of  one  of  the  partners,  or  otherwise,  and 
an  adjustment  of  the  partnership  concerns,  will 
not  be  such  a  severance  of  a  joint  demand  in 
favor  of  the  partnership  as  will  entitle  either 
partner,  or  his  executor  or  administrator,  to  sue 
alone  for  his  share,  without  the  consent  of  the 
debtor  to  such  severance ;  but  all  the  partners,  if 
living,  must  join  in  the  action ;  and  if  any  of 
them  be  de4d,  the  action  must  be  brought  by  the 
survivor  or  survivors.  Peters  v.  Davis,  7  Mass. 
257.    AusUn  v.  WaUh,  2  ib.  401,  405. 

355.  Though  a  partner  might  have  relief  in 
equity  against  his  copartner,  under  the  Massa- 
ehusetU  sUtute  of  1823,  o.  140,  yet,  if  the  part- 
nership is  dissolved,  all  accounts  and  liabilities 
being  discharged,  and  a  balance  remains  due  from 
one  copartner  to  another,  it  may  be  recovered  in 
an  action  of  assumpsit,  and  without  any  express 
promise.    Fanning  v.  Ckadioick,  3  Pick.  420. 

356.  Where  a  suit  is  brought  by  a  surviving 
partner,  as  such,  if  he  fails,  the  estate  of  the  de- 
ceased partner  is  liable  to  contribute  to  the  costs. 
Men  V.  Blanchard,  9  Cow.  631. 

357.  A  copartnership  was  incorporated,  and 
transferred  their  property  to  the  corporation,  and, 
by  a  by-law,  the  business  was  to  be  carried  on  in 
the  name  of  the  copartnership.  It  was  held,  that, 
though  the  partnership  was  thus  dissolved,  the 
members  were  liable  as  partners  upon  contracts 
Bubseqoently  made  with  third  persons  having  no 
notice  of  the  dissolution.  Goddard  v.  Pratt,  16 
Pick.  412. 

358.  A  creditor  of  a  firm,  receiving  from  one 
of  the  partners,  afler  the  firm  is  dissolved,  the 
paper  of  third  persons  in  payment  of  his  part- 
nership demand,  and  in  exchange  for  the  paper 
of  the  firm,  thereby  releases  the  other  partners. 
But  if  the  paper  received  in  exchange  be  forged, 
then  the  transaction  is  void,  and  the  original 
liability  of  all  the  partners  revives.  Pope  v. 
Jiancc^  1  Stew.  354. 

359.  Where,  after  the  dissolution  of  a  copart- 
nership, one  of  the  partners  paid  a  debt  of  the 
firm,  and  in  consideration  thereof  took  a  note  of 
his  copartner,  it  was  held,  that  an  action  would 
lie  upon  the  note  between  the  partners,  although 
the  books  and  accounts  were  in  the  hands  of  the 
payee  for  settlement,  it  not  appearing  but  that 
ne  paid  the  debt  from  his  private  funds.  Lyon  v. 
Maltme,  4  Port.  497. 

360.  A  creditor  who  has  accepted  his  propor- 
tion of  an  assignment  made  by  a  firm,  ana  given 
the  firm  a  rele^,  has  no  right  of  .aQtion  agaii^ft 
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a  former  partner  of  the  firm  who  retired  before 
the  assignment  was  made,  and  received  from  the 
firm  a  bond  of  indemnity  against  all  debts.  Banft 
of  Wilmington  v.  Jtlmorui,  1  Whart.  169. 

361.  A  was  indebted  to  a  partnership  on  |i 
note.  He  paid  a  portion  of  it  to  B,  one  of  the 
members  of  the  firm,  which  B  promised  to  in- 
dorse on  the  note,  but  neglected  to  do  so.  Afle^ 
the  dissolution  of  the  partnership,  C,  the  othex 
partner,  gave  a  writing,  signed  by  his  individual 
name,  acknowledging  that  he  had  retained  in  his 
hands  the  money  of  A,  to  the  amount  due  on  the 
note,  and  promising  to  refund  to  A  such  sum,  as, 
in  a  suit  then  pending  on  the  note,  the  court 
should  find  had  been  paid  thereon.  The  money 
so  retained  had  been  received  by  C,  as  a  mem- 
ber of  the  partnership,  and  for  their  use  and 
benefit.  The  suit  was  then  withdrawn,  and  A 
brought  his  action  against  B  and  C  jointly,  to  re- 
cover back  the  amount  first  paid  to  B.  It  was 
held,  that  the  writing  given  by  C  to  A  was  a,d- 
missible  in  evidence.  Story  v.  Barrell,  2  Conn. 
665. 

362.  The  firm  having  indorsed  a  note,  one  of 
the  partners  may,  afler  the  dissolution  of  the 
firm,  consent  to  the  holder's  compounding  with 
and  releasing  the  maker,  and  his  consent  wiU 
also  bind  the  other  partner,  and  make  the  firm 
liable  for  the  balance  due.  Union  Bank  v.  Hau^ 
Harper,  245. 

363.  A  retiring  partner  may  be  discharge^ 
from  the  debts  of  the  partnership  by  the  accept- 
ance, by  the  creditor,  of  new  notes  of  the  othei 
partners,  as  renewal^  of  the  notes  first  given, 
provided  the  debtor  agrees  to  discharge  him  by 
the  acceptance  of  such  new  notes,  which  is  a 
question  for  the  jury ;  but  where  the  new  notes 
are  signed  like  those  first  ^iven,  and  the  creditor 
is  ignorant  uf  any  change  m  the  partnership,  no 
agreement  to  discharge  can  be  inferred.  Bernard 
V.  Torrance,  5  Gill  &  Johns.  383. 

364.  A  drew  a  bill  on  B,  C,  &.  Co.)  Y^hich  W9fi 
accepted,  and  by  him  negotiated  to  a  bank.  At 
maturity,  the  draft  was  paid  by  a  like  bill 
drawn  on  B  alone,  the  firm  in  the  mean  time 
having  been  dissolved,  which  last  bill  A,  as  in- 
dorser,  was  compelled  to  take  up.  Held,  that 
he  could  not  maintain  an  action  against  the  firm 
to  reimburse  the  amount  thus  paid.  Springer  v. 
Shirley,  2  FuM  204.  ' 

365.  A  power  of  attorney,  executed  on  the 
dissolution  of  a  firm  by  two  partners  to  a  third, 
authorizing  him  to  ask,  demand,  and  receive  the 
debts  of  the  firm,  and  declaring  the  aj^pointment 
irrevocable,  does  not  operate  as  an  assignment  of 
such  debts,  and  consequently  does  not  render 
inoperative  a  release  subsequently  executed  by 
one  of  \he  other  members  of  the  firm  to  one  of 
its  debtors.     J^apier  v.  JifLeod,  9  Wend.  120. 

366.  A  partnership  note  was  made,  after  the 
dissolution  of  a  firm,  by  one  of  the  partners,  ac- 
cepted by  the  payee  with  knowledge  of  the  fact, 
and  transferred  by  him  in  payment  of  an  antece« 
dent  debt,  under  an  agreement  that,  if  the  note 
could  not  be  collected,  he  would  be  liable  for  a 
part  of  the  original  debt.  Held,  that  the  assignee 
was  not  a  bona  fide  holder  in  that  sense  which 
would  enable  him  to  nuiintain  a  suit  on  the  note 
against  the  partners.  Bristol  v.  Sprague,  8  Wend 

367.  Where,  in  an  action  between  partners  to 
recover  the  balance  due  from  the  defendant  upon 
the  dissolution  of  the  firm,  the  plaintiff'  obtained 
a  verdict,  but  it  appeared  at  the  trial  that  there 
was  one  debt  against  the  firm  which  had  not 
been  paid,  the  plaintiff  was,  neverthelesai  P^' 
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mitted  to  take  adgment,  upon  releasing  to  the 
defendant  the  amount  of  that  debt.  BritUey  v. 
Kupfer,  6  Pick.  179. 

368.  A  partner  dying,  and  leaving  in  his  ad- 
ministrator's hands  partnership  and  seporate 
property,  the  partnership  creditors  and  the  sepa- 
rate creditors  shall  be  paid  pari  passu  from  their 
respective  funds,  and  then  the  balance  of  the 
separate  property  shall  be  equally  divided  among 
them  pro  rata.    Bell  v.  J^ewman,  5  S.  &  R.  78. 

369.  If  the  administrators  of  a  deceased  part- 
ner ignorantly  take  the  partnership  books  and 
collect  some  of  the  debts,  they  do  not  thereby 
become  responsible  to  the  surviving  partner  for 
all  the  partnership  debts.  AUxander  v.  Coulter, 
2  S.  &  R.  494. 

370.  A  partnership  is  dissolved,  and  all  the 
company's  effects  assigned  to  one  partner,  who 
becomes  bound  to  pay  the  company's  debts.  He 
becomes  a  bankrupt,  and,  under  a  special  act  of 
insolvency,  assigns  his  own  and  the  company's 
property  to  trustees.  The  company's  debts  are 
averaff ed  among  his  private  debts.  It  was  held, 
that  the  other  partner  was  still  liable  to  pay  the 
remainder  flue  on  the  company's  debts.  Mortimsr 
T.  CaldweU,  Kirby,  53. 

371.  Where  one  of  two  partners  dies,  and 
judgment  is  recovered  against  the  surviving 
partner  for  a  partnership  debt,  and  he  becomes 
a  bankrupt  belore  the  judgment  is  satisfied,  the 
executors  of  the  other  may  he  compelled,  in  chan- 
cery, to  make  satisfiM^tion.  Storer  v.  Hinkley, 
Kirby,  14T. 

Vide  Absxht  aho  ABSCOirniiro  Dxbtobs,  14, 
15. 


VII.    Pleadings  and  Evidence. 

372.  One  of  the  partners  cannot  prove  a  part- 
nership.   MiUer  v.  yfClenackan,  1  Yeates,  144. 

373.  A  partner  is  not  a  witness  for  his  copart- 
ner in  a  partnership  transaction,  nor  can  he  be 
made  so  by  a  release.  Black  v.  Marvin,  2  Penn- 
syl.  138. 

374.  One  who  is  interested  in  the  profits,  but 
is  not  liable  for  the  losses,  of  a  firm,  may  be  a 
witness  for  the  firm,  after  he  has  released  all  his 
interest  in  the  suit.  Curcier  v.  Pennock,  14  S. 
A  R.  51. 

375.  A  partner  is  not  a  witness  to  prove  the 
payment  of  a  partnership  debt.  Gardiner  v.  L«- 
vaud,  2  Testes,  185. 

376.  A  dormant  partner,  though  he  is  not  a 
party  to  a  suit,  cannot  be  a  witness  for  the 
partnership.     Wood  v.  ConneU,  2  Whart.  542. 

377.  A  dormant  partner,  not  a  party,  may  re- 
lease his  interest  to  his  copartner,  and  be  a  com- 
petent witness  for  him.  Clarkson  v.  Carter,  3 
Cow.  84. 

378.  In  an  action  against  a  partnership,  one 
partner,  who  is  not  sued,  is  an  incompetent  wit- 
ness for  those  who  are  sued.  Bill  v.  Porter,  9 
Conn.  23. 

379.  The  admissions  of  one  partner  are  evi- 
dence m  an  action  against  the  firm,  although  a 
WfUe  prosequi  has  been  entered  against  nim. 
Bovce  V.  Watson,  3  J.  J.  Marsh.  496. 

siSO.  The  confessions  of  one  partner,  made  after 
the  dissolution  of  the  partnership,  in  relation  to  a 
demand  against  the  partnership  not  barred  bv 
the  statute  of  limitations,  are  competent,  though 
not  conclusive,  evidence  against  a  copartner,  the 
joint  contract  being  first  proved  dUunde.  Cady 
T.  Skffherd,  11  Pick.  400. 

?tS\ .  The  confession  of  one  member  of  a  co- 
partnership of  any  fiict  tending  to  bind  the  whole, 


in  a  matter  of  joint  concern,  is  good  evidence 
against  the  whole.  Odiome  v.  Maxcy,  15  Mass 
39. 

382.  Thus,  where  a  member  of  a  copartner 
ship  made  a  contract  as  agent  of  the  company, 
and  another  member,  who  generally  superin- 
tended the  concerns  of  the  company,  and  trans- 
acted  a  principal  part  of  their  business,  had 
knowledge  of  the  making  of  the  contract,  and 
recognized  it  as  binding  on  the  company,  having 
also  paid  money  due  on  other  contracts  made 
under  like  circumstances,  it  was  held,  that  such 
circumstances  were  proper  subjects  for  the  con- 
sideration of  a  jury,  to  prove  the  authority  of  the 
agent  to  make  the  contract,  ib. 

383.  In  partnership  transactions,  the  acknowl- 
edgment of  any  one  concerned  in  interest  may 
be  received  in  evidence,  although  the  suit  may 
not  be  in  the  name  of  the  firm.  Fisk  v.  Cope^ 
land,  1  Overt.  383. 

384.  The  acts,  declarations,  or  admissions,  of 
one  of  two  partners,  are  not  admissible  as  evi- 
dence for  them,  in  an  action  against  them  as  a 
firm,  and  where  they  have  jointly  pleaded  the 
general  issue.  Hutchins  v.  Childress,  4  Stew.  & 
Port.  34. 

385.  Where  two  mercantile  houses  do  business 
under  their  respective  names,  but  the  same  part- 
ners compose  both  firms,  the  acknowledgment 
of  one  is  prima  facie  evidence  against  the  other. 
Sneed  v.  Kelly,  3  Dana,  538. 

386.  The  acts  and  declarations  of  a  partner 
may  be  griven  in  evidence  to  prove  his  assent  to 
the  junction  of  his  firm  with  the  firm  of  a  third 
person ;  also  the  conduct  of  the  third  person's 
firm.     Wood  v.  Connell,  2  Whart.  543. 

387.  In  an  action  against  partners  jointly,  an 
answer  in  chancery  ofone  of  them  may  be  given 
in  evidence  by  the  plaintiff,  after  the  partnership 
has  been  proved,  to  show  admissions  of  the 
plaintiff's  demand  ;  and,  in  such  case,  evidence 
to  discredit  the  answer  cannot  be  offered  by  the 
other  members  of  the  copartnership.  Hutchins 
V.  Childress,  4  Stew.  &  Port.  34. 

388.  Where  the    defendant  pleads   in  abate- 
ment the  non-joinder  of  his  copartner,  it  was  held, 
that  such  copartner  was  n^t  a  competent  witness 
for  the  defendant,  to  prove  the  fact  of  partner 
ship.     Spaulding  v.  Smith,  1    Fairf.  363. 

^9.  A  meml^r  of  a  firm  cannot  be  a  witness 
to  prove  that  one  of  his  copartners  used  of  the 
firm  money  to  pay  his  private  debts.  Purvtance 
V.  Dryden,  3  S.  &  R.  402. 

390.  The  declarations  of  a  partner,  not  a  party 
to  the  suit,  are  not  competent  evidence  of  a« part- 
nership.   Martin  v.  Kaffrotk,  16  ib.  120. 

391.  In  an  action  against  A,  B,  and  C,  as  se- 
cret partners,  it  was  held,  that  the  declarations 
and  acts  of  A,  though  evidence  to  show  that  he 
considered  himself  a  secret  partner 'with  B  and 
C,  were  not  admissible  directly  to  implic&te  or 
charge  B  as  partner.  Whitney  v.  Ferris^  10 
Johns.  66. 

392.  In  assumpsit  against  A  and  B,  aa  part- 
ners, they  pleaded  that  the  promise,  if  any,  was 
made  by  A  and  B  jointly  with  one  C,  and  not  by 
A  and  B,  &c.  Held,  that  the  declarations  of  A 
and  B,  or  of  C,  were  not  admissible  evidence  in 
support  of  the  plea.  Stoeeting  v.  Turner^  10 
Johns.  216. 

393.  The  plaintiff,  by  omitting  to  serve  one  of 
a  firm,  cannot  make  such  meuioer  a  witness  for 
him.     Taylor  v.  Henderson,  17  S.  A  R.  453. 

394.  In  an  action  against  A  and  B  as  partners, 
A  was  defaulted,  and  B  pleaded  the  general  issne 
It  was  held,  that  letters  written  by  A,  in   the 
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partnership  name,  could  not  be  read  in  evidence 
by  B,  to  show  that  he  was  not  a  partner  with  A, 
bat  that  the  letters  of  the  plaintiff  were  good  evi- 
dence to  show  that  he  did  not  consider  B  as  a 
partner.     ChampUn  ▼.  Tilley^  3  Day,  303. 

395.  But,  in  snch  case,  an  account-book,  con- 
taining entries  made  by  both  A  and  B,  may  go 
to  the  jury  as  evidence  of  partnership,  ib. 

396.  The  books  of  a  firm  may  be  given  in  evi- 
dence to  fortify  or  discredit  a  witness  who  swears 
to  the  partnership.  Moyes  v.  Brumeavx^  3  Testes, 
30. 

397.  Entries  made  by  one  partner,  during  the 
continuance  of  the  parUiership,  in  a  book  of  ac- 
counts, are  admissible  evidence  against  both. 
Waldat  V.  Skwbunu^  15  Johns.  409. 

398.  After  evidence  of  partnership  has  been 
introduced,  the  plaintiff's  books  may  be  given  in 
evidence,  containing  original  entries.  Johnston 
V.  Warden^  3  Watts,  101.  ^ 

See  Book  Accouitt,  13. 

399.  In  a  suit  by  a  partnership  a^inst  an  in- 
dorser,  the  leger  of  the  firm  is  evidence  of  the 
partnership.     Rickter  v.  Selin^  8  S.  &  R.  425. 

400.  To  prove  a  partnership,  subscription  to 
the  stock  of  a  company  in  the  partnership  name 
may  be  given  in  evidence.  Allen  v.  jRostotn,  11 
S.  db  R.  362. 

401.  In  an  action  for  goods  sold  and  delivered, 
r  the  defendant  introduced  evidence   to   prove  a 

partnership  between  the  plaintiff  and  another  not 
named  in  the  writ.  A  question  by  the  plaintiff 
to  his  clerks,  "whether,  from  the  manner  in 
which  his  books  were  kept,  and  his  conversa- 
tions with  the  supposed  partner,  they  had  any 
knowledge  of  such  partnership,"  is  improper, 
because  leading.  Snodgrass  v.  BroadweU^  2  Litt. 
353. 

402.  In  an  action  against  partners  on  a  prom- 
188017  note,  made  by  one  of  them  in  the  name  of 
the  firm,  the  evidence  of  that  partner,  to  prove 
the  existence  of  the  partnership,  is  inadmissible. 
Bobbins  v.  WilUrdy  6  Pick.  464. 

40>3.  The  defence,  that  the  note  of  a  firm  has 
been  given  by  one  partner,  for  his  individual 
debt,  without  the  assent  of  his  copartner,  is  ad- 
missible  under  the  general  issue  ;  and  the  maker 
of  sach  note  is  a  competent  witness  to  prove  the 
defence.     fViUiams  v.  Walhridge^  3  Wend.  415. 

404.  In  an  action  against  one  partner,  by  the 
payee  of  a  partnership  note,  to  recover  the 
amount  thereof,  the  other  partner  is  a  competent 
witness  for  the  defendant,  to  prove  that  the  con- 
■ideraUon  of  said  note  was  for  the  witness's  ex- 
clusive benefit,  given  to  secure  a  debt  due  by 
him  on  his  own  account;  and  that,  when  he 
signed  the  note,  he  informed  the  plaintiff  that  he 
was  not  authorized  to  sign  the  defendant's  name 
to  it.     Robertson  v.  Mills,  2  Har.  db  Gill,  98. 

405.  In  an  action  against  three  as  partners,  the 
toint  and  several  plea  of  non  est  factum  by  two  is 
snfficiently  verified  by  the  affidavit  of  one  of 
them.     Baker  v.  Simpson,  Minor,  67. 

406.  An  account,  proved  to  be  in  the  hand- 
writing of  one  partner,  is  evidence  to  go  to  the 
jury,  in  an  action  between  the  partners,  though 
it  is  not  signed.    Jessup  v.  Cook,  1  Halst.  434. 

407.  A  lease  from  one  of  the  copartners,  sealed 
with  his  seal,  and,  in  terms,  binding  himself  only, 
is  not  admissible  evidence  to  support  an  avowrv 
laying  a  demise  by  the  copartners,  notwithstand- 
ing the  deed  is  expressed  as  *'  for  himself  and  his 
partner,**  and  it  is  proved  that  the  other  party 
knew  of  the  demise,  and  was  satisfied  with  it. 
Tootle  V.  Eskridge,  2  Munf  330. 

408.  Where  a  shipment  is  made  to  a  firms  ^^d 


it  does  not  appear  who  compose  it,  fhrther  prcrof 
will  be  required,  in  prize  courts,  of  the  name  and 
domicil  of  the  parties.  The  St  J,  Indiano,  2 
Gallis.  268. 

409.  In  an  action  against  partners,  if  only  one 
has  been  served  with  process,  evidence  may  be 
given  by  the  plaintiff  of  the  declarations  of  the 
one  not  served.  JIfCoy  v.  lAghtner,  2  Watts, 
347. 

410.  In  a  scire  f ados  against  the  defendant,  as 
trustee  of  an  absconding  debtor,  the  defendant 
was  surviving  partner  of  a  firm,  and  their  indebt- 
edness depended  upon  the  question  of  notice  to 
them  of  the  dishonor  of  a  bill  of  exchange  in- 
dorsed bv  them  to  the  debtor.  To  prove  notice 
to  the  other  member  of  the  firm,  it  being  admits 
ted  that  the  defendant  had  no  personal  notice, 
the  plaintiff  proposed  to  inquire  of  the  defendant 
what  the  debtor  had  informed  him  concerning 
notice  to  the  other  partner,  and  whether  he  had 
not  shown  him  a  deposition  proving  such  notice. 
It  was  held,  that  such  evidence  was  inadmissi* 
ble.     Manwaring  v.  Griffin,  5  Day,  561. 

411.  In  an  action  by  partners,  indorsees  of  a 
promissory  note,  indorsed  in  blank,  the  partner- 
ship need  not  be  proved :  aliter,  if  the  mdorse- 
ment  be  special.     Ege  v.  Kyle,  2  Watts,  222. 

412.  On  the  general  issue,  pleaded  in  a  suit 
brought  by  partners,  the  plaintiffs  need  not  prove 
their  partnership.  Jrdley  v.  Russell,  1  Browne, 
145. 

413.  To  sustain  an  action  on  a  partnership 
note  given  by  one  of  the  partners  in  the  name  of 
the  partnership,  the  existence  of  the  partnership 
must  be  proved.     Teller  v.  Jliuir,  2  Penn.  749. 

414.  Where  a  note  or  bill  is  payable  to  a  firm, 
strict  proof  is  required  that  the  nrm  consists  of 
the  plaintiffs  on  the  record.  McGregor  v.  C^svs- 
land,  5  Wend.  475. 

415.  In  an  action  against  partners,  general 
reputation,  in  connection  with  other  facts,  is 
inadmissible  to  prove  the  partnership.  Brown  v. 
Crandall,  11  Conn.  92. 

416.  Partnership  may  be  proved  by  the  acts  or 
declarations  of  parties,  whether  there  are  articles 
of  partnership  or  not.  tVidd^fi^d  v.  fViddiJield,  2 
Binn.  245. 

417.  The  admissions  of  a  partner  are  admissi- 
ble to  prove  a  partnership.  Taylor  v.  Henderson^ 
17  S.  &,  R.  453. 

418.  General  reputation,  connected  with  cor- 
roborating circumstances,  was  held  at  least  prima 
facie  evidence  that  A  was  a  partner  with  B  and 
C.     Whitney  v.  Sterling,  14  Johns.  215. 

419.  Held,  that  the  bare  declarations  of  B  and 
C,  that  A  was  their  partner,  were  insufficient  to 
charge  him,  but  that  their  acknowledgments 
that  articles  of  copartnership  existed  between 
them  and  A,  which  they  refused  to  produce 
upon  the  trial,  af^r  due  notice,  were  evidence 
firom  which  a  jury  might  reasonably  infer  that, 
if  produced,  they  would  have  shown  the  fact  of 
a  partnership.  A, 

420.  Evidence  that  a  person  was  frequently 
seen  in  the  counting-house  of  another,  transacting 
business  as  principal,  and  that  he  was  generally 
supposed,  believed,  and  understood,  to  be  a  part- 
ner in  the  house  of  such  other,  was  held  insuffi- 
cient to  prove  that  he  was  a  partner  with  such 
other  person.  Bryden  v.  Taylor,  2  Har.  &  J. 
396. 

421.  Usage  may  make  an  incidental  business 
so  far  the  regular  business  of  a  partnership  as  to 
make  all  the  partners  in  a  firm  bound  by  the  con 
tract  of  one  in  such  incidental  business.    As,  fot 
example,  the  usage  among  the  boatmen  on  a  cer 
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idm  river  to  nndertake  to  sell,  u  well  a*  to 
carry,  cotton,  may  make  a  firm  engaged  in  the 
Carrying  trade  responsible  for  the  selling  and 
bringing  back  the  proceeds,  as  well  as  carrying 
cotton,  npon  a  contract  made  between  the  owner 
of  the  cotton  and  one  of  the  firm  of  boatmen. 
Galloway  v.  Hughes^  1  Bailey,  553. 

42^.  A  verdict,  and  judgment  thereon,  are  not 
admissible  evidence  of  a  copartnership,  even 
where  that  fact  was  expressly  pnt  in  issue  bv 
the  pleadings,  unless  the  action,  in  which  such 
evidence  is  ol^red,  is  between  both  the  parties  to 
the  former  suit.     Burgess  v.  Lane,  3  Greenl.  165. 

423.  The  declarations  of  one  of  several  part^ 
ners  cannot  be  given  in  evidence  to  prove  a  part- 
nership, except  as  against  the  party  making 
them.    JifPherson  v.  Rathbone,  7  Wend.  S16. 

424.  Two  persons  signing  a  note  jointly,  is  no 
Evidence  of  a  partnership  between  them.  Hop' 
kins  V.  Smithy  11  Johns.  161. 

425.  A  note  given  by  one  of  several  partners, 
in  the  name  of  the  firm,  is  of  itself  presump- 
tive evidence  of  the  existence  of  a  partnership 
debt ;  and  the  burden  of  proof  is  thrown  upon 
the  other  partners  to  show  that  the  note  was 

f'  iven  in  a  matter  not  relating  to  the  partnership 
usiness,  and  that  with  the  knowledge  of  the 
payee.     Whitaket  v.  Brovm,  16  Wend.  505. 

426.  Where  the  terms  of  the  agreement  and 
the  facts  are  admitted,  it  is  a  question  of  law 
whether  there  was  a  partnership  or  not.  Everitt 
T.  Chapman,  6  Conn.  347.  TerriU  v.  Richards^  1 
N.  &  M.  20. 

427.  In  assumpsit,  upon  a  quantum  meruit,  to 
recover  for  the  plaintiff's  services  in  the  defend- 
ant's, factory,  the  defence  was,  that  the  business 
was  to  be  carried  on  by  the  plaintiff  for  the  joint 
account  of  the  parties,  who  were  to  share  in  the 

Erofit  and  loss  in  certain  proportions ;  and  it  was 
eld,  that  a  memorandum  produced  by  the  de- 
fendant in  the  hand-writing  of  the  plamtiff,  but 
not  signed  by  either  of  the  parties,  was  compe- 
tent evidence  to  go  to  the  jury,  as  tending  to 
prove  that  there  was  such  an  agreement.  Dick- 
inson  v.  Robbins,  12  Pick.  74. 

428.  In  assumpsit  against  partners,  under  the 
common  counts,  proof  of  a  promise  by  one  in  the 
name  of  the  firm  is  not  sufficient ;  there  must  be 
proof  of  a  joint  promise,  or  of  the  existence  of  the 
partnership.     Findlay  v.  Stevenson,  3  Stew.  48. 

429.  And  the  partnership  need  not  be  denied 
by  plea  in  abatement,  ib. 

430.  Judgment  agunst  one  partner  upon  a 
contract,  upon  its  face  his  sole  and  individual 
contract,  is  no  bar  to  a  subsequent  action  upon  it 
as  a  partnership  contract.  Seott  v.  Colmesnil,  7 
J.  J.  Marsh.  416. 


PARTITION. 

1.   How  it  may  be  made,  and  the  Effect  of  it, 
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1.  How  it  may  be  made,  and  the  Effect  of  it. 

1.  In  proceedings  to  obtain  partition  at  law,  it 
tnust  appear  on  the  proceedings  that  the  ancestor 
died  intesUte.    Bams  y.  Branch,  3  M'Cord,  19. 


2.  Though  judgment  of  partition  binds  the 
right  of  possession,  the  right  of  property  is  not 
at  all  affected  by  it.  Pierce  v.  Oliver,  13  Mass. 
211. 

3.  A  partition  deed  operates  as  an  estoppel  to 
the  parties  and  all  claiming  under  them  ;  so  that 
where  a  partition  was  made  in  1747,  and  posses- 
sion taken  by  the  parties  according  to  the  survey 
and  map  then  made,  it  was  held  conclusive, 
though,  by  a  second  survey,  in  1801,  it  was 
found  that  there  was  a  mistake  in  the  first  sur- 
vey, on  which  the  partition  was  founded.  Jack 
son  V.  Hasbrouck,  3  Johns.  331. 

4.  A  judgment  of  partition  on  a  petition  by 
one  tenant  in  common  against  a  co-tenant,  who 
has  mortgaged  his  interest  in  the  land,  is  not 
binding  on  the  mortgagee,  if  he  is  not  made  a 
party  to  the  suit,  and  does  not  elect  to  confirm  the 
partition.     Colton  v.  Smith,  11  Pick.  311. 

5.  A  petitioner  for  partition  will  be  barred  or 
estopped  by  a  judgment  on  a  former  petition,  it 
the  parties  and  the  title  put  in  issue  or  necessa 
rily  decided  are  the  same.  ib.  But  where  the 
former  partition  was  of  part  only  of  the  land  held 
in  common,  and  all  the  co-tenants  were  not  made 
parties  to  the  suit,  the  judgment  will  not  be  a  bar 
or  estoppel  to  a  subsequent  petition,  to  which  all 
the  co-tenants  are  made  parties,  ib.  Ramsdell 
V.  Crea-sey,  10  Mass.  170. 

6.  Where  a  former  partition  was  of  part  only 
of  the  land  held  in  common,  and  all  the  co- 
tenants  were  not  made  parties  to  the  suit,  the 
judgment  will  not  be  a  bar  or  estoppel  to  a  sub- 
sequent petition,  to  which  all  the  co-tenants  are 
made  parties.  Colton  v.  Smith,,  11  Pick.  311. 
Ramsdel  v.  Creasey,  10  Mass.  170. 

7.  On  a  plea  of  non  tenent  insimul,  the  defend- 
ant may  show  a  division  by  former  owners,  though 
he  is  estopped  by  the  deed  to  himself.  Sates  v. 
MCrorey,  3  Teates,  192. 

8.  If  a  disseizor  of  one  tenant  in  common  have 
effected  a  partition  of  the  estate,  the  disseizee, 
not  being  bound  by  the  partition,  may  recover 
possession  for  an  undivided  moiety,  or  he  may 
waive  his  right  of  objecting  to  the  partition,  and 
recover  the  part  which  was  assigned  to  the  dis- 
seizor as  his  property.  Brown  v.  Wood,  17  Mass. 
68. 

9.  In  the  petition  for  partition,  it  is  not  neces- 
sary to  set  forth  the  riffht  and  titles  of  the  several 
tenants  at  large  ;  nor  is  it  necessary  to  allege  the 
seizin  of  the  ancestor  or  person  from  whom  the 
parties  derive  title  ;  but  it  is  sufficient  to  state  in 
genera]  terms  that  each  tenant  is  seized  of  his 
part  or  share  in  fee,  or  as  the  case  may  be, 
whether  such  seizin  was  acquired  by  assent  or 
purchase.    Bradshato  v.  CaUagkan,  8  Johns.  558. 

10.  An  inquest,  issued  upon  a  writ  of  parti- 
tion,  will   not  be   reversed   because   the    party 

foraying  for  the  partition  did  not  describe  particu- 
arly  the  names  of  the  persons  entitled  to  shareB, 
and  the  purparty  of  each.  Walton  v.  Willis ^  1 
Dall.  350. 

11.  A  petition  will  not  be  dismissed  on  the 
prround  that  some  of  the  persons  interested  in  the 
lands  whereof  partition  was  prayed,  not  named 
in  the  petition,  had  died  since  filing  the  petition, 
and  the  respondents  must  plead  the  fact  in  abate- 
ment. Mitchell  V.  Starbuck,  10  Mass.  5.  Tkamas 
V.  SmUh,  2  ib.  479. 

12.  A  petition  of  partition  lies  only  for  one 
who  has  a  seizin  in  fact  of  the  premises.  Bonner 
V.  Kennebeck  Purchase,  7  ib.  475.  Rickard  t. 
jRtciUr<2,  13Pick.  251. 

13.  If  a  tenant  in  common  have  not  been  dis- 
seized by  a  wrongful  dispossession,  or  ezclasicai 
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torn  the  pernancy  of  the  pi^flts,  or  haf  not  lost 
iis  right  of  entry,  in  conse<inenee  of  an  ezcla- 
rive  occupation  by  hia  eo-tenanta  for  more  than 
20  years,  he  will  be  sufficiently  seized  to  entitle 
him  to  the  process  of  partition,  thon^rh  he  has  not 
the  actual  possession.  Barnard  r.  Pope.  14  Mass. 
434. 

14.  It  is  essential  to  an  estate  in  common  to  be 
subject  to  partition.  Mitchell  7.  Starbvek^  10  ib. 
5, 12.  PoUtr  Y.  ffheeler,  13  ib.  604.  WUherspwm 
T.  Dunlov,  Harper,  390. 

13.  Where  the  applicants  hold  the  whole  of 
land  of  which  partition  is  prayed,  their  petition 
does  not  lie.     Svfett  v.  Bussey,  7  Mass.  503. 

16.  Where  the  legislature  granted  a  township 
of  land,  taking  security  from  the  grantee  that  he 
should  assign  a  certain  proportion  thereof  in  fee 
to  the  first  settled  minister,  and  a  similar  propor- 
tion for  the  use  of  the  ministry  forever,  a  minis- 
ter afterwards  settled  could  not  demand  partition 
of  the  proportion  so  to  be  assigned,  as  a  tenant 
in  common  with  the  other  proprietors  of  the 
township.    Riee  v.  Osgood,  9  ib.  38. 

17.  In  a  writ  of  partition,  the  plaintiff  must  set 
fbrth  the  right  and  proportion  he  is  entitled  to  in 
the  estate.     Ckamjrion  v.  Spencer,  1  Root,  147. 

18.  A  writ  of  partition  must  conclude  with  a 
demand  of  partition,  and  judgment  will  be 
arrested  for  such  insufficiency.  HatoUy  v.  Cas- 
Oe,  Kirby,  218. 

19.  A  writ  of  partition  must  name  all  the 
tenants,  who  hold  together  and  undivided,  either 
as  plaintiffii  or  defendants;  the  shares  of  each 
must  be  alleged;  and  partition  must  be  made 
among  them  all.  Cook  v.  Jillen,  2  Mass.  462, 
471 .     Proctar  y.  JVeioAofl,  17  ib.  81 . 

20.  A  plea  in  bar  to  a  petition  for  partition 
was  adjudged  bad  because  it  did  not  show  any 
title  in  the  respondent.  Flagg  v.  Thurston,  11 
Pick.  431.  * 

21.  A  like  plea  was  held  bad  because  it  did  not 
traverse  the  seizin  nor  the  possessory  right  of  the 
petitioner,  ib, 

22.  If  the  description  of  lands,  of  which  parti- 
tion is  prayed,  be  loose  and  uncertain,  the  court 
will  order  a  plan  and  survey  to  be  made  of  the 
lands,  under  the  direction  of  the  commissioners. 
Mitchell  V.  Starhuck,  10  Mass.  5. 

23.  A  petition  for  partition  described  the  land 
to  be  divided  as  '*  one  fourth  of  an  acre  of  land, 
on  which  a  saw-mill  formerly  stood,  on  a  stream 
of  water  called  by  the  name  of  Fall  Brook,  with 
the  lands  on  which  the  logways  of  said  mill  were 
l(ud.**  Held,  that  tlie  description  of  land  was  in- 
sufficient, and  that  the  defbet  was  not  cured  by  a 
reference  to  a  deed  of  said  land  in  the  petition. 
Miller  v.  MiUer,  16  Pidk.  215. 

24.  In  partition,  in  case  of  default,  the  proof 
exhibited  must  at  least  be  such  as  would  estab- 
lish a  prima  facie  right  of  recovery  in  an  action 
of  ejectment.  And  the  proof  must  be  first  sub- 
mitted to  the  clerk.  Griggs  v.  Peekham,  3  Wend. 
436. 

25.  A  nartition  between  parties  holding  a  con- 
ditional fee,  or  an  estate  fbr  life,  does  not  enlarge 
the  estate,  but  merely  severs  the  tenancv  or  pos- 
session during  its  continuance.  And  if'^ releases 
may  be  presumed,  the  presumption  will  be  that 
they  have  been  made  a«;cordingly.  Jaekson  v. 
Ckristman,  4  ib.  277. 

26.  A  parol  partition  by  joint-tenants  is  void, 
as  within  the  statute  of  frauds;  and,  notwith- 
standing a  several  occupancy  by  them,  they  re« 
main  jointly  seited  in  fee  simple,  for  a  nartition 
by  deed  cannot  be  infiirred  fh>m  a  several  posses- 
sion in  fact.   Porter  v.  Hill^  9  Mass.  94.  Perki 


y.  Pitts,  11  ih,  1S5.    PorUr  ▼.  PsrJdns^  5  ib.  833. 
Graiz  V.  Oratz,  4  Rawie,  411. 

27.  A  tenant  in  common  may  maintain  parti- 
tion notwithstanding  a  particular  estate  is  out 
standing.     Bradshaw  v.  Calhighanj  B  iohos,  558. 

28.  nut  partition  will  not  lie  for  lasds,  to  which 
the  parties  have  only  a  title  in  remainder  after  a 
life  estate.  Culftery.  CWver,  2  Root,  278.  Ziegler 
V.  Orim^  6  Watts,  106. 

29.  Partition  may  be  had  on  petition  of  tenant 
fbr  years,  although  the  tenant  of  the  other  part 
of  the  premises  holds  the  same  in  fee.  Mnssey 
V.  Sankom,  15  Mass.  155.  Mitchell  v.  Starbuekf 
10  ib.  5. 

30.  One  seiied  in  fee  of  an  undivided  part  of 
certain  real  estate,  and  for  lif^  of  the  residue,  , 
cannot  have  partition  as  between  himself  and 
those  having  a  contingent  remainder  in  such  resl« 
due.     Hodgkinson,  petitioner,  12  Pick.  374. 

31 .  A  petition  for  partition  ought  not  to  include 
lands  lying  in  different  counties,  but  it  must  be 
filed  and  proceeded  upon  in  the  county  where  the 
lands  lie.     Bonner,  petitioner,  4  Mass.  122. 

32.  Tenants  in  common  cannot  be  summoned 
to  partition  an  undivided  tract.  Sweeny  v.  Meany^ 
1  Miles,  167. 

33.  Where  tenants  in  common  of  separate  tracts 
of  land  sue  for  partition,  it  is  regular  to  make  it 
in  entire  tracts.  Smith  v.  Barker^  7  Ham.  (Part 
2d,)  118. 

34.  It  appearing,  on  a  petition  for  partition, 
that  the  petitioner  and  respondent  are  tenants  in 
common  of  but  part  of  the  land,  and  partition  is 
made  of  such  part  only,  the  respondent  is  entitled 
to  costs.    Paine  v.  Watd,  4  Pick.  246. 

35.  A  widow  entitled  to  her  dower  in  her 
deceased  husband's  estate  cannot,  upon  that 
ground,  oppose  a  partition  among  the  heirs  of 
the  deceased.    Motley  v.  Blake,  12  Mass.  280. 

36.  But  where  a  judge  of  probate  had  appoint- 
ed commissioners  to  make  partition,  during  the 
pendency  of  a  petition  for  partition  instituted  by 
some  of  the  heirs,  and  an  action  by  the  widow 
for  dower,  the  widow  and  the  petitioners  ap- 
pealed from  the  decree  of  appointment,  and  the 
decree  was  reversed.  Steams  ▼.  Steams,  16  ib. 
167 

37.  Where  the  judge  of  probate  assigned  the 
reversion  of  the  widow's  dower  to  one  of  the 
heirs,  to  the  exclusion  of  the  rest,  such  a  decree 
was  held  to  be  void,  though  of  40  years*  stand- 
ing, and  the  land  was  yet  subject  to  partition 
among  the  heirs.     Sumntr  v.  Parker,  7  ib.  79. 

38.  Where  one  half  of  an  estate  is  devised  to 
the  widow,  and  the  other  half  to  the  children,  of 
the  testator,  the  widow  may  join  with  a  portion 
of  the  children  against  the  others,  in  a  petition 
fbr  partition,  to  obtain  an  allowance  of  her  share. 
ChotUeau  V.  Smith,  3  Mis.  260. 

39.  Where  a  tenant  in  fee  conveys  an  undi- 
vided moiety,  in  which  bis  wife  releases  her  right 
of  dower,  and  partition  is  afterwards  made  by 
deed,  the  wife  is  dowable  only  in  the  moiety  as- 
signed to  her  husband  in  the  partition.  Potter  v. 
Wheeler,  13  Mass.  504. 

40.  Where  a  number  of  individuals  claim  and 
hold  separately  under  one  tenant  in  common, 
they  cannot  be  joined  in  a  suit  for  partition. 
Prentiss  8  ease,  7  Ham.  (Part  2d,)  129. 

41.  A  parol  partition  between  tenants  in  com- 
mon, carried  into  effect  by  each  party  taking  pos- 
session of  his  respective  share,  when  the  only 
object  is  to  ascertain  the  separate  possession  of 
each,  is  binding  on  the  parties.  Jackson  v.  Harder^ 
4  Johns.  202. 

42.  Only  an  ezolusive  a&d  adverse  powessioa 
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of  one  tenant  in  common,  nniformly  denying  a 
ri^ht  of  the  other  to  hold  in  common  with  hun, 
will  raise  a  presumption  of  partition.  LLoyd  ▼. 
Gordon,  2  Har.  &,  M'Hen.  254. 

43.  In  order  to  bar  a  writ  of  partition  by  the 
one,  there  must  have  been  20  years*  adverse  pos- 
session by  the  other,  or  an  actual  dispossession, 
and  a  subsequent  possession  by  the  disseisor  for 
6  years,  and  his  dying  so  possessed,  and  a  descent 
cast.  ih. 

44.  If  the  plaintiff,  in  such  writ  of  partition, 
show  his  title  to  hold  in  common,  and  a  ri^rht  of 
entry,  be  shall  prevail  against  his  co-tenant,  ib. 

4o.  Where  the  whole  right  and  title  of  the  party 
setting  up  a  tenancy  in  common  is  denied,  or  the 
source  from  which  he  derived  his  title  is  aban- 
doned, a  parol  partition  will  not  operate  as  a 
transfer  of  the  title.  Jackson  v.  Vosburgh,  9 
Johns.  270. 

46.  In  order  to  sustain  a  petition  for  partition, 
t  is  not  necessary  that  the  petitioner  should  be 
n  the  actual  possession  of  the  land.  JUiUer  v. 
Dennett^  6  N.  Hamp.  109. 

47.  A  party  claiming  only  a  right  of  dower 
cannot  be  made  a  party  to  proceedings  in  parti- 
tion, nor  be  affected  by  the  judgment,  and  cannot 
be  made  liable  for  costs.  Bradshato  v.  Callaghan, 
8  Johns.  558.  But  partition  among  the  other  ten- 
ants is  good,  though  the  dower  of  the  widow  is 
left  undivided,  ib, 

48.  In  a  petition  under  the  statute  for  parti- 
tion, assuming  in  none  of  its  stages  an  adversary 
form,  the  appointment  of  commissioners  by  the 
court  to  make  partition  seems  virtually  and  sub- 
stantially equivalent  to  the  entry  of  judgment 
quod  vartitio  fiai,  SoutkgaU  v.  Burnham,  1 
Greenl.  3G9. 

49.  And,  \tl  such  cases,  if  the  report  of  the 
commissioners  be  accepted  by  the  court  and  re- 
corded as  the  statute  requires,  the  entry  of  the 
final  judgment  quod  partitio  pritdieta  firma  et 
stabiUs,  £c.,  does  not  seem  to  be  indispensably 
necessary,  in  order  to  give  a  perfect  title  to  those 
claiming  under  it,  but  is  at  least  good  till  re- 
versed by  writ  of  error,  ib. 

50.  It  is  no  valid  objection  to  an  ancient  record 
of  partition  by  petition,  under  the  statute  of  Mas- 
sachusetts of  1763,  c.  41,  and  statute  of  1786,  c. 
63,  that  no  interlocutory  judgment  was  formerly 
entered,  if  it  appears  that  notice  was  regularly 
given,  and  no  one  appeared  to  object,  and  that 
thereupon  commissioners  were  appointed  to  make 
partition.     Setoall  v.  Ridlon,  5  ib.  458. 

51.  It  is  not  necessary  that  commissioners,  ap- 
pointed to  make  partition  under  the  statutes, 
should  be  inhabitants  of  the  county  in  which  the 
lands  lie.  ib. 

52.  Proceedings  in  partition,  in  the  supreme 
judicial  court,  by  petition,  pursuant  to  the  statutes, 
may  lawfully  be  in  any  county  in  the  state,  if  no 
person  appears  to  contest  the  title  of  the  peti- 
tioner, or  if  the  controversy  is  an  issue  of  law. 
But  where  an  issue  of  fact  is  joined,  the  record  is 
to  be  remitted,  for  trial  of  the  issue,  to  the  county 
where  th«*  lands  lie.  ib. 

53.  But  if  the  trial  is  in  any  other  county,  and 
without  consent  of  parties,  yet  the  judgment  will 
not  be  void  for  want  of  jurisdiction,  but  will  be 
good,  till  avoided  by  writ  of  error,  ti. 

54.  Where  commissioners,  appointed  by  the 
judge  of  probate  to  divide  an  estate  amongheirs, 
undertook  to  divide  a  lot  of  land  between  two  of 
them  ;  and,  supposing  it  to  contain  100  acres,  they 
assigned  to  one  55  acres  on  the  northerly  part  of 
the  lot,  to  extend  southward  till  the  quantity 
should  be  completed,  and  to  the  other  they  as- 


signed 45  acres,  being  ihe  southerly  part  of  tho 
lot,  but  made  no  survey  or  actual  location  ot 
either  parcel,  and  afterwards  the  lot  was  found 
to  contain  130  acres;  it  was  held,  that  the  sur- 
plus belonged  to  the  two  assignees,  in  the  pro- 
portion of  55  to  45.     Witham  v.  CtUts,  4  ib.  31. 

55.  On  petition  for  a  partition,  where  the  peti- 
tioner alleged  that  he  was  seized  in  fee  as  tenant 
in  common  with  the  respondenU,  it  was  held, 
that  a  plea,  alleging  that  one  of  the  respondents 
had  a  lease  of  the  interest  of  the  petitioner  for  a 
term  of  years,  which  had  not  expired,  was  no  an- 
swer to  the  petition.  Hunt  v.  Hazleton,  5  AT. 
Hamp.  216. 

56.  Nor  is  a  plea,  that  the  respondents  are  not| 
at  the  time  of  filing  the  plea,  tenants  in  common 
together  with  the  petitioner,  any  answer  to  the 
partition,  ib. 

57.  In  making  partitions  of  land,  the  court  can- 
not alter  the  report  of  the  commissioners  so  as 
to  make  a  different  partition,  or  make  the  parties 
cast  lots.    Murphy  v.  Murphy,  1  Mis.  741. 

58.  Circuit  courts  have  no  power  to  reject  a 
report  made  by  commissioners,  making  partition 
of  lands,  and  then  to  proceed  to  make  such  parti- 
tion themselves.     George  v.  Murphy,  ib.  777. 

59.  A  judgment  against  a  tenant  in  common 
does  not  prevent  a  partition.  The  judgment  will 
be  a  lien  on  the  part  allotted  to  the  defendant 
in  the  judgment.  Bavington  v.  Clarke,  2  Pennsyl. 
115. 

60.  If  one  be  joined  in  partition  as  plaintiff, 
who  has  parted  with  his  title,  it  is  fatal.  Loekhart 
V.  Power,  2  Watts,  371. 

61.  Where  one  of  several  partitioners  is  evict- 
ed of  his  part  by  a  prior  title,  he  is  entitled  to  a 
new  partition,  readier  v.  Strohoeeker,  3  Pennsyl. 
505. 

62.  In  partition  of  an  intestate*s  estate,  pro- 
vision must  be  made  for  a  tenant  by  the  curtesy 
of  his  wife's  share.     Walton  v.  milis,  1  Dall.  350. 

63.  In  partition,  on  the  plea  of  non  tenent  insi- 
mul,  &c.,  evidence  may  be  given  that  some  of  the 
defendants  were  not  tenants  of  the  freehold,  but 
only  tenants  at  will.     Bethel-  v.  Lloyd,  ib.  2. 

64.  A  writ  of  sale  will  not  be  ordered  by  the 
court,  on  an  agreement  to  partition,  where  femes 
covert  are  parties,  without  a  writ  of  partition. 
Vidal  V.  Girard,  1  MUes,  322. 

65.  A  sale  by  the  sheriff  in  partition  will  be 
set  aside  for  an  inadequate  price.  Simon  v.  Si- 
mon,  ib.  404. 

66.  In  summons  in  partition,  the   court  wiD 
•permit  a  stranger  to  tlie  record  to  become  a  party 
on  showing  a  probable  title  to  a  part  of  the  land. 
Wickersham  v.  Young,   ib.  395. 

67.  A  parol  agreement  by  the  husband  of  a 
tenant  in  common  to  make  a  partition,  and  rati- 
fied by  her  deed  duly  acknowledged,  is  binding, 
and  may  be  declared  on.  The  ratification  need 
not  be  averred  specially.  Walter  v.  Walter,  1 
Whart,  292. 

68.  Where  a  will  requires  an  appraisement 
of  the  land,  and  directs  that  a  partition  among 
the  children  shall  be  made  according  to  that  ap- 
praisement, without  going  into  a  court  of  law, 
the  children  will  be  entitled  to  a  partition,  not 
withstanding  the  executor  has  failed  to  cause  a 
partition  to  be  made,  as  directed  by  the  will. 
Chouteau  v.  Paul,  3  Mis.  260. 

69.  The  distributors  of  the  real  estate  of  an 
intestate  are  not  obliged  to  divide  and  set  out 
the  whole  estate  in  severalty,  but  they  may  as- 
sign certain  parts  of  it  to  two  or  more  of  the 
heirs,  to  be  held  in  common.  Gordon  v.  Pear- 
son,  1  Mass.  323. 
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70.  If  the  defendants  in  partition  do  not  ap- 
pear, the  court  may  order  tne  partition  to  pro- 
ceed.    Jfdson  V.  Cox^  1  Caines,  121. 

71.  Land  was  con  Fey  ed,  and  the  grantee  en- 
tered into  possession.  Afler wards,  proceedings 
were  had,  in  partition,  in  relation  to  the  same 
premises,  to  which  the  grantee  was  not  a  party, 
and  the  premises  were  sold  by  commissioners 
appointed  by  the  court,  and  conveyed  by  them 
to  the  purchaser.  Held,  that  the  first  grantee's 
possession  was  adverse,  and  the  deed  from  the 
commissioners  void.  Jackson  v.  Froom^  13  Johns. 
488. 

72.  A  plea,  in  bar  to  a  petition  for  partition, 
that  A,  tenant  in  common  with  the  respondents, 
conveyed  to  the  petitioner,  and  that  the  petitioner 
at  the  same  time  executed  to  the  respondents  a 
certain  instrument,  by  him  subscribed,  not  under 
seal,  reciting,  ^<  Whereas  A  has  conveyed,  &c., 
in  consideration  whereof  I  promise  B  and  C  (the 
respondents)  that  I  will  hold  and  improve  the 
same  in  common  with  them  during  the  life  of 
D,'*  with  an  averment  that  D  is  now  living, 
was  adjudged  bad  upon  demurrer.  Black  v. 
jyier,  1  Pick.  150. 

73.  The  petition  of  the  plaintiffs,  after  setting 
forth  their  rights,  stated  that  F.,  one  of  the  de- 
fisndants,  was  seized  in  fee  of  a  moiety  subject  to 
two  mortgages  to  A.  and  C,  and  to  P.,  the  other 
defendant.  F.  and  P.  pleaded  in  bar  that,  before 
presenting  the  petition  of  the  plaintiffs,  A.  and  C. 
assigned  their  mortgage  to  P.  A.  and  C.  pleaded 
jian  tenant  ifuimul.  The  plaintiffs  replied,  con- 
fessing all  the  facts  in  the  pleas,  and  praying 
judgment  of  partition,  and  then  gave  notice  of  a 
motion  for  judgment  on  the  pleadings.  The  de- 
fendants afterwards  put  in  general  demurrers  to 
the  replication ;  but  the  court,  upon  the  plead- 
ings, gave  judgment  as  prayed  for  by  the  plain- 
tifis.     Murray  v.  Fitzsimmons^  2  Johns.  482. 

74.  .One  of  sereral  mortgagees  of  undivided 
interests  on  the  same  land  may  file  a  petition  for 
partition  against  the  others,  and  the  mortgagor 
and  his  assignee  have  no  right  to  oppose.  JtfflCfi- 
Toe  V.  fVaUnidge,  2  Aik.  410. 

75.  Where  a  moiety  of  a  farm  was  conveyed 
by  the  hasband,  who  was  insolvent,  to  A,  in 
trust  for  his  wife  and  children,  and  several  cred- 
itors haying  levied  on  a  moiety  of  the  farm,  they 
and  A  made  partition,  after  which  another  cred- 
itor leyied  on  the  part  assigned  to  A,  held,  that 
the  deed  being  -void  as  against  creditors,  for  want 
of  consideration,  the  partition  was  of  no  effect, 
and  A  took  no  title.  Williams  y.  Thompson,  IZ. 
Pick.  298. 

76.  A  tract  of  land,  with  a  dwelling-house 
thereon,  and  including  a  parcel  of  wood-land,  was 
granted  to  T.  and  L.  in  1754.  L.  died  in  1756, 
and  T.  thenceforward  occupied  it  till  1779,  when 
he  died,  and  the  court  of  probate  settled  it  on  his 
son,  who  devised  it,  in  1789,  to  the  respondent, 
who  entered,  and  cut  wood  on  the  wood-lot. 
The  heirs  of  L.,  never  haying  made  claim  thereto, 
nor  cut  wood  thereon,  till  wimin  a  few  years,  now 
petitioned  for  partition.  Held,  that  there  was 
an  ouster  of  L.'s  heirs  for  more  than  40  years, 
and  that  the  petition  could  not  be  maintained 
even  if  the  grant  created  a  tenancy  in  common. 
Beekard  y.  Reckard^  ib.  251. 

77.  Where  land  descended  to  seyeral  children, 
one  of  whom  was  indebted  to  the  intestate,  and 
ihey  made  partition  by  deed,  assigning  to  the 
debtor  less  than  an  equal  part  by  the  amount  of 
the  debt,  and  a  creditor  of  such  debtor,  with- 
out notice  of  the  partition,  attached  all  his  undi- 
vided share,  the  partition  will  not  defeat  the  lien 


created  by  the  attachment.    M*Meckan  y.  Grtf' 
fing,  9  ib.  537. 

78.  In  a  partition  among  proprietors  of  land, 
though  one  of  them  be  misnamed,  yet  if,  from  all 
the  proceedings,  he  can  be  identified,  he  will  be 
entitled  to  recover  the  share  intended  for  him, 
and  this  is  a  question  for  the  jury.  So.  Prop. 
Gos.  y.  Young,  2  N.  Hamp.  310. 

79.  Where  the  purparts  of  the  yaluation 
money  at  which  the  heir  at  law  takes  an  intes- 
tate's real  estate,  of  which  partition  cannot  be 
made,  are  not  specified,  nor  the  time  of  pay- 
ment fixed,  the  order  of  court  is  not  sufficiently 
certain.     Walton  y.  WiUis,  1  Dall.  350. 

80.  A  commission  to  make  partition  of  lands, 
and  the  return  thereto,  were  held  defective,  in 
not  having  the  oath  of  the  commissioners  an- 
nexed to  i^  and  the  commission  and  return  not 
appearing  to  have  been  ratified  by  the  court. 
Massey  v.  Massey,  4  Har.  &>  J.  141. 

81.  Where  co-tenants  make  partition,  the  en- 
try of  a  junior  patentee,  whose  claim  coyeni 
more  than  one  of  the  shares,  affects  only  the 
share  upon  which  it  is  made.  Jones  y.  Chiles^ 
2  Dana,  25. 

82.  In  partition  by  one  plaintiff  against  several 
defendants,  the  inquests  should  set  out  each  of 
the  parts  of  plaintiff  and  defendant ;  and  if  the 
land  cannot  be  divided,  it  should  be  valued. 
Wetherill  v.  Keim,  1  Watts,  320. 

83.  A  deed  granted  600  acres  of  land  ^  to  be 
surveyed  or  taken  off"  of  a  large  tract,  and,  by 
the  terms  of  an  instrument  referred  to  in  the 
deed,  the  tract  was  to  be  divided  into  lots  of  100 
acres  each.  An  election  of  the  lots  was  to  be 
made  by  the  grantees,  which  they  subsequently 
made.  Held,  that  though,  by  the  deed,  thie 
grantees  became  tenants  in  common  with  the 
owners  of  the  tract,  the  election,  followed  by 
possession,  operated  as  a  parol  partition.  Jack- 
son V.  Livingston^  7  Wend.  136.  Corbin  v.  Jack' 
son,  14  ib.  619. 

84.  Where  one  of  several  tenants  in  common 
had  aliened  his  share,  before  the  petition  for 
partition  was  presented,  and  the  plaintiff  pro- 
ceeded as  if  no  alienation  had  been  made,  giving 
notice  to  the  original  co-tenant,  and  not  to  bis 
grantee,  the  judgment  of  partition  was  held  to 
be  void.    Jackson  y>  Brovm,  3  Johns.  459. 

85.  The  defendants  in  partition  pleaded  non 
tenent  insimul,  on  which  issue  was  joined ;  and  it 
appeared  that  A,  one  of  the  defendants,  had,  be- 
fore the  service  of  the  petition  and  notice,  con- 
veyed all  his  right  in  the  premises  to  one  of  his 
co-defendants,  who  was  be^re  a  tenant  in  com- 
mon with  htm.  The  court  in  New  York,  after 
the  right  of  the  parties  had  been  ascertained  by 
a  veraict,  refused  to  turn  the  plaintiffs  round  to 
another  action,  on  account  of  a  yariance  between 
the  petition  and  proofs  as  to  the  quantity  of  in- 
terest in  the  respective  tenants  in  common ;  but 
gave  judgment  that,  as  to  A,  the  plaintiffs  should 
go  without  day  and  pay  his  costs ;  but  that,  as  to 
the  other  defendants,  the  plaintifis  should  have 
judgment  on  the  yerdict,  according  to  the  proofs 
in  the  case.     Ferris  y.  Smith,  17  ib.  221. 

86.  An  unfair  amicable  partition  is  not  binding 
on  an  infant,  though  he  exercised  acts  of  owner- 
ship after  he  arrived  of  age.  Hsmmick  v.  High^ 
2  Watts,  159. 

87.  An  unexecuted  parol  partition  is  yoid. 
Such  partition  is  by  parol  if  made  by  an  agent 
not  authorized  under  seal.  Snivsly  v.  Luce,  1  ib. 
69. 

88.  The  administrator  of  an  insolvent  estate 
is  not.  entitled  to  partition  of  land  held  by  the 
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tntettftte  in  common  wltk  oiheff.    M'af0n  v.  WtU 

lard,  2  Mass.  478. 

89.  On  a  petition  for  paction  of  an  estate, 
consisting  ox  several  parcels  of  land,  the  com- 
missioners are  not  obliged  to  set  off  to  each .  co- 
tenant  a  portion  of  every  parcel,  but  are  author- 
ized to  assign  to  one  or  more,  or  all,  an  entire 
parcel  each,  according  to  the  situation  and  cir- 
cumstances  of  the  estate.  Hagar  v.  WisvnUl, 
10  Pick.  152. 

90.  Where  lands  lying  on  each  side  of  a  river 
were  owned  by  tenants  in  common,  who  made 
partition  of  the  same  by  assigning  the  land  on 
one  side  of  the  river  to  one,  and  that  on  the  other 
to  another,  the  two  tracts  were  to  be  considered 
as  separated  by  the  thread  or  central  line  of  the 
river.    King  v.  King,  7  Mass.  496. 

91.  Where  tenants  in  common  of  land,  in- 
cluding a  town  road  passing  through  the  same, 
made  a  partition  by  mutual  deeds  of  release,  in 
which  the  bounds  of  the  tracts  so  released  were 
described  as  **  beginning  at,  and  running  b^, 
and  on  the  side  of,  the  road,"  the  -road  itself  is 
not  included  in  the  partition,  but  the  parties  still 
remain  tenants  in  common  thereof,  subject  to  the 
public  easement.     Sibley  v.  Holden,  10  Pick.  249. 

92.  Partition  was  made  by  the  commissioners, 
in  a  partition  suit  between  tenants  in  common 
of  property  on  which  there  were  mills.  One 
mill  was  situated  below  the  other,  on  a  stream 
running  through  the  premises,  and  the  commis- 
sioners allotted  to  one  of  the  parties  a  certain 
portion  of  the  premises  on  which  the  lower  mill 
was  situated,  **  together  with  all  the  mills,  ma- 
chinery, buildings,  outhouses,  water-rights  and 
privileges  belonging  to  the  same,"  and  allotted 
to  the  other  party  the  residue  of  the  premises. 
At  the  time  of  the  partition,  and  long  before,  the 
water  raised  bv  the  dam  of  the  lower  mill  flowed 
a  portion  of  the  premises  on  which  the  upper 
mill  was  situated.  Held,  that,  b^  the  partition, 
the  party  to  whom  the  lower  mill  was  allotted 
acquired,  not  only  the  premises  particularly  de- 
scribed, but  also  the  right  to  flow  the  lands  of 
the  other  party  in  the  same  manner,  and  to  the 
same  extent,  as  they  were  flowed  previous  to  the 
partition.     HUU  v.  Dey,  14  Wend.  204. 

93.  The  court  will  not  order  a  partition  of  an 
ore-bed  held  in  common,  nor  of  a  saw-mill,  mill- 
yard,  mill-pond,  &c.  Conant  v.  Smith,  1  Aik. 
67.  Brown  v.  Turner^  ib.  350.  MiUer  v.  MiUer, 
13  Pick.  237. 

94.  Where  a  committee,  appointed  to  make 
partition  of  a  mill  privilege,  made  partition  by 
assigninr  to  each  of  the  owners  so  much  water 
as  would  run  through  a  gate  of  certain  dimen- 
sions, it  was  held,  that  partition  might  be  legally 
made  m  that  manner,  unless  shown  to  be  very 
injurious  to  the  estate.  Morrill  v.  Morrill,  5  N. 
Hamp.  134. 

95.  If,  upon  a  petition,  the  parties  agree  that 
certain  jeommissioneis  -m^y  mike .  the  partition, 
there  is  no -need  of  a  Judgment.  Symands  v. 
KimbiUl,  3  Muss.  .299.  Where  this  jm  :the  case, 
the  commissioners  need  oAlyfmsign  the  petition- 
er's purparty.  ib. 

96.  If  proprietors  of  common  and  undivided 
land  appoint  a  committee  to  survey  a  tract  of 
land,  and  to  lay  it  out  in  lots  preparatory  to  a 
partition,  they  may  either  assent  to  the  doings 
of  the  committee,  or  make  partition  without  re- 
gard to  them  ;  so  that  if  only  a  part  of  the  mem- 
bers of  the  committee  should  act,  and  the  pro- 
prietors should  ratify  their  doings,  and  make 
partition  accordingly,  the  proceedings  would  be 
valid.    Folg^r  v.  Mitehell,  3  Pick.  396. 


97.  Upon  Uie  4«ath  of  a  Mspondent,  naoieci 
in  a  petition,  his  heirs  cannot  be  admitted  to 
defend,  and  the  petition  abates.  Tk4fmas  v. 
Smith,  2  Mass.  479.  Mitchdl  v.  Starlmck,  10 
ib.  5. 

98.  If  a  petition  for  partition  is  discontinued, 
it  will  not  defeat  a  voluntary  partition  made  by 
the  proprietors  themselves  whUe  it  was  pending. 
Folger  V.  MitcheU,  3  Pick.  396. 

S§.  In  cases  of  partition,  costa  are  to  be  pai4 
by  all  parties  concerned.  Giht^n  v.  Browmm 
1  M'Cord,  162. 

100.  Costs  may  be  given  upon  a  petition  wheut 
an  issue  only  in  law  is  determined.    Swett  v 
Buuey,  7  Mass.  503.    .Sym4m4s  v.  KimbaU,  3  ib 
299. 

101.  But  no  costs  are  to  be  taxed,  where  a  case 
is  stated,  unless  it  is  specially  agreed  that  they 
await  the  decision  of  the  court.  Reed  v.  Reed^  9 
ib.  372.  

II.   Proceedings  in  Massaekusetis  by  Petition. 

102.  The  respondent,  in  a  petition  for  partition, 
in  Massachusetts,  cannot  avail  himself  of  tiie 
betterment  act.    Liscomh  v.  Root,  8  Pick.  376. 

103.  The  Massachusetts  sUtute  of  1783,  pro- 
viding that,  on  a  petition  for  partition,  if  ai^ 
messuage,  tract  of  land,  or  other  real  estate, 
which  is  more  than  either  party's  purpart,  can- 
not be  subdivided,  it  shall  be  taken  by  one  who 
shall  pay  the  other  parties  such  a  sum  of  money 
as  will  equalize  the  shares,  is  not  applicable  to 
one  parcel  of  land  held  jointly.  Codman  v.  Tink^ 
ham,  15  Pick.  364. 

104.  Where  partition  of  an  extensive  territory 
is  prayed  for,  the  court  prescribes  such  public 
notice  as  will  inform  all  the  inhabitants  thereof 
of  the  pendency  of  the  .application.  VoMghan  v. 
JToble,  6  Mass.  252. 

105.  If,  upon  a  petition  for  partition,  it  appears 
that  the  parties  claim  by  descent  from  the  same 
ancestor,  and  that  advancements  have  been  made 
to  some  of  the  parties  not  yet  settled  in  the 
probate  office,  the  supreme  court  is  not  thereby 
ousted  of  its  jurisdiction  in  the  case.  Bemis  v. 
Steams,  16  ib.  200,  203. 

106.  The  supreme  court  of  Massaohusetts  wiU 
not  sustain  an  appeal  from  a  judgment  of  the 
common  pleas,  accepting  the  return  of  commis^ 
sioners  appointed  to  make  partition,  pursuant  to 
a  petition  for  that  purpose.  Pierce  v.  Olvoer,  19 
ib.2n. 

107.  A  partition  under  the  Massachusetts 
statute  of  1783,  c.  39,  will  be  valid,  even  if, 
in  some  instances,  the  shares  are  assigned  to 
the  sons,  heirs,  dec.,  of  A,  B,  and  others,  without 
naming  the  assignees  except  by  words  of  de- 
scription.    Folger  V.  MitcheU,  3  Pick.  396. 

108.  A  judgment  of  partition  upon  a  petition, 
where  public  notice  has  been  given  pursuant  to 
the  statute,  binds  the  right  of  possession  of  one 
claiming  to  hold  in  several^  part  of  the  land  de- 
scribed in  the  petition,  and  of  which  partition  is 
prayed  for.  Cook  v.  Men,  2  Mass.  4&L  Piere^ 
V.  Oliver,  13  ib.  211. 

109.  A  partition  by  commissioners,  appointed* 
pursuant  to  the  Massachusetts  sti^tute  of  1783, 
c.  36,  to  divide  an  estate  among  devisees,  is  liabj^ 
to  be  altered  or  revened  for  any  mistake  of  the 
commissioners  in  estimating  the  value  of  the  es- 
tate, by  which  any  party  is  aggrieved.  Sever  v. 
Sever,  8  ib.  132. 

110.  Under  the  Massachusetts  sUtute  of  1781^ 
c.  39,  the  p'roprietors  of  common  and  undividep 
liuid  mav  mike  a  valid  partition  by  Yote,.aii4 
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without  anv  instroment  under  seal.    Folger  y. 
MitekeU,  3  Pick.  396. 

111.  The  common  and  undirided  lands  in  the 
Island  of  Nantucket  are  liable  to  partition  upon 
petition ;  and  if  an  issue  in  fact  be  joined  on 
such  petition,  upon  the  .seizin  of  the  petitioners, 
it  maybe  tried  in  the  supreme  court  when  sitting 
m  the  county  of  Sufiblk.  Mitchell  ▼.  Starbucks 
10  Mass.  5. 

112.  Statute  1786,  e.  52,  gave  costs,  in  petitions 
for  partition,  only  on  the  determination  of  an 
issue  either  of  law  or  fact.  A  case  stated  is  not 
such  an  issue.    Reed  t.  Reed^  9  ib.  372. 

III.   Proceedings  in  Massachusetts  before  the 
Judge  of  Probate. 

113.  A  judge  of  probate  is  not  authorized  to 
cause  partition  of  the  share  of  one  heir  or  dev- 
isee, leaving  the  others  tenante  in  common ;  but 
he  may  cause  the  whole  land  to  be  divided  among 
all  the  heirs  and  devisees.  Arms  v.  Lyman,  5 
Pick.  210. 

114.  Where  a  devisee  who  had  conveyed  part 
of  his  share  prayed  that  the  residue  might  be  set 
off  to  him  in  severalty,  and  the  judge  of  probate, 
without  noticing  the  conveyance,  decreed  that 
partition  be  made  among  the 'devisees  according 
to  the  will,  the  decree  was  not  erroneous  on  that 
account,  i. 

115.  Statute  1817,  c.  190,  §  24,  does  not  bind 
the  judge  to  divide  real  estate  among  heirs  or 
devisees ;  and  where  the  estate  was  small,  and 
the  petition  of  one  devisee  for  partition  was  op- 
posed by  two  others  wishing  to  hold  in  common, 
the  supreme  court  reversed  the  decree  of  the 
judge  of  probate  for  partition,  ib. 

116.  The  probate  court  is  authorized  to  make 
partition  of  real  estates  among  heirs  or  devisees  ; 
but  when  one  of  them  has  conveyed  his  pur- 
party,  the  jurisdiction  of  that  court  in  the  prem- 
ises is  at  an  end.    Pond  v.  Pond^  13  Mass.  413. 

117.  Semblej  that  a  judge  of  probate  has  no 
authority  to  order  partition  among  devisees  of 
a  remainder ;  but  if  he  have,  it  is  limited  to  re- 
mainders which  have  become  vested  at  the  time 
of  the  partition.  fVainwright  v.  Dorr,  13  Pick.  333. 

118.  A  decree  of  the  judge  of  probate,  assign- 
ing the  whole  of  the  real  estate  of  the  intestate 
to  an  eldest  son,  on  condition  that  he  pay  to  the 
other  children  the  value  of  their  respective  shares 
within  three  months,  in  money,  but  without  ta- 
king security  for  the  same,  may  be  avoided  by 
the  other  children  as  not  authorized  by  the 
statute.  J{ewhaU  v.  Sadler^  16  Mass.  122.  Thayer 
▼.  Thayer^  7  Pick.  209. 

119.  A  decree  of  the  judge  of  probate,  allow- 
ing the  return  of  commissioners,  dividing  an  es- 
tate among  heirs,  and  assigning  the  whole  to 
one,  she  paying  to  the  other  heirs,  respectively, 
a  certain  sum,  though  void  as  to  one  of  the  heirs, 
who  had  no  notice,  was  held  good  as  to  another, 
who  assented  to  the  assignment,  and  received 
the  sum  awarded  to  her  oy  the  commissioners. 
BUe  V.  AnttA,  14  Mass.  431. 

120.  In  Massachusetts,  the  conveyance  by  an 
heir  of  his  purpart  of  the  estate  of  his  ancestor 
to  a  stranger,  pending  a  commission  from  the 
probate  court  for  partition,  did  not  avoid  the 
commission,  before  the  statute  of  1817,  c.  190. 
Cook  V.  Davenport^  17  ib.  345. 

121.  A  proceeding  in  the  probate  court  of 
Massachusetta,  pursuant  to  an  agreement  be- 
tween tenanU  in  common  for  partition  of  the 
estate,  although  incompetent  to  effect  the  parti- 
tion, was  held  equivalent  to  a  licenae  to  each 
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tenant  that  each  migl^  enter  and  occup^r  tL'« 
part  assigned  to  him  by  such  intended  partition, 
so  as  to  protect  him  from  the  penalties  of  the 
statute  of  1785,  c.  d2,  until  the  commencement 
of  legal  process  for  partition,  which  was  holden 
to  be  a  revocation  of  such  license.  Pond  v.  Pondy 
14  ib.  403  

IV.  Proceedings  in  Jfeto  York. 

122.  In  a  partition  under  the  New  York  act, 
(1  Greenl.ed.  Laws,  170,)  all  the  parties  must  be 
tenante  in  common  of  all  the  land  intended  to  be 
divided ;  and  if  some  of  the  parties  had  an  in- 
terest in  some  parte  of  the  land,  but  not  in 
another  part,  the  partition  is  void.  '  Jackson  v. 
Myers^  14  Johna.  354. 

123.  A  notice  of  presenting  a  petition  in  parti- 
tion, and  of  moving  to  appoint  commissioners, 
need  not  mention  the  place  where  the  court  before 
which  the  motion  is  to  be  made  will  be  held  ;  and 
if  it  mention  a  wrong  place,  it  may  be  rejected 
as  surplusage.     Willard  j.  Brown,  5  Cow.  281. 

124.  The  general  provisions  of  the  act  of  New 
York  for  the  partition  of  lands,  contemplate  an 
assignment  to  each  owner  of  his  respective  por- 
tion, when  capable  of  being  ascertained;  and 
the  consent  of  parties  to  retain  their  portion 
undivided  will  be  construed  into  an  assent  to 
a  joint  judgment  against  all  for  the  coste. 
M'Whorter  v.  Gibson,  2  Wend.  443. 

125.  An  order  for  the  sale  of  premises  in  par- 
tition may  be  made  without  reference  to  the 
clerk  to  search  for  liens,  unless  reference  is 
asked  by  one  of  the  parties.  Gardner  v.  Lake^ 
12  ib.  269. 

126.  A  judgment  in  partition,  under  the  New 
York  statute,  where  part  of  the  premises  belongs 
to  *'  owners  unknown,"  is  not  valid  unless  it 
appear,  upon  the  face  of  the  record,  that  the  affi- 
davit required  by  the  statute,  "that  the  peti- 
tioner or  plaintiff  in  partition  is  ignorant  of  the 
names,  righte,  or  titles,  of  such  owners,"  was 
duly  presented  to  the  court,  and  that  the  requi- 
site notice  was  published.  Denning  v.  Cortoin^ 
U  ib.  648. 

127.  If  a  plaintiff,  tenant  in  common,  files  a 
bill  (under  1 R.  Laws,  1813,  p.  507)  for  partition, 
and  the  bill  is  taken  as  confessed  against  un- 
known owners,  and  partition  is  made  and  con- 
firmed, the  unknown  owners  of  the  residue 
cannot  bring  ejectment  against  the  plaintiff  for 
the  part  assigned  to  him.  Sharp  v.  Pratt,  15 
ib.  610.  But  if  the  portion  of  unknown  owners 
is  assi^ed  to  an  intruder,  such  owners  may 
bring  ejectment  a^nst  the  intruder.  Ut. 

1&.  In  New  York,  a  person  claiming  only  % 
right  of  dower  cannot  be  made  a  party  to  the 
proceedings  in  partition,  or  be  affected  by  the 
judgment,  and  cannot  be  made  liable  for  coste. 
Bradshaw  v.  CaUaghajt,  5  Johns.  80. 

129.  On  petition  for  partition,  in  New  York, 
the  general  guardian  of  infante  is  not  competent 
to  act ;  the  court  must  appoint  a  guardian  for  the 
purpose.  Jn  the  Matter  of  Stratton^  1  ib.  509. 
Sharp  V.  PeU,  10  ib.  486. 

1^.  Where  one  of  the  porties  applying  to  make 
a  partition,  under  the  New  York  act  of  March 
16, 1785,  is  an  adult,  the  proceedings  are  valid, 
though  the  others  are  infante.  Jackson  v.  Wool- 
sey,  11  ib.  446.  A  guardian  ad  litem,  in  partition, 
may  be  a  purchaser  at  a  sale  made  by  the  commis- 
sioners pursuant  to  an  order  of  the  court,  ib. 

131.  Where  a  partition  was  made  in  New 
York,  in  1764,  under  the  colonial  act  of  1762, 
and,  on  the  trial  in  1813,  the  map  and  field  book, 
which  had  been  filed  pursuant  to  the  directions 
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•f  that  aet,  were  prodao^d  in  eTidenoe,  but  the 
balloting  book  could  not  be  found,  it  was  held, 
after  snch  a  lapse  of  time,  and  the  act  of  the 
parties  recognising  the  partition,  that  the  want 
of  the  balloting  book  would  not  inyalidate  it. 
Jaeksim  ▼.  RidUmyer,  13  Johns.  367. 

132.  And  an  agreement  relating  to  the  parti- 
tion, executed  by  a  third  person  in  the  name  of 
one  of  the  parties,  who  it  did  not  appear  had  any 
authority  to  execute  it,  was  held  to  be  ratified  by 
the  subseanent  acts  of  the  party  in  whose  name 
it  was  maae.  ib.    Vide  S.  Cf.  16  ib.  314. 

133.  The  act  of  March  16,  1786,  providing 
for  the  partition  of  lands,  is  confined  in  its  opera- 
tion to  existing  owners  of  equal  shares ;  and  if  a 
partition  be  made  where  the  shares  are  unequal. 
It  is  Toid.    Jackson  y.  Tihbetts,  9  Cow.  241.     . 

134.  A  partition  under  that  act  must  desig- 
nate the  parties  with  as  much  certainty  as  a 
deed  of  conyeyance ;  thus,  where  the  commis- 
sioners awarded  in  severaltr  **  to  B's  represent- 
atives,"  without  namijig  tnem,  held,  that  the 
partition  was  roid  for  uncertainty  of  the  persons 
who  were  to  take.  th. 

135.  Where,  in  a  proceeding  for  partition  un- 
der the  statute,  (1  R.  L.  507,)  there  is  eTidenoe 
of  a  possession,  for  20  years  before  suit,  adyerse 
to  the  petitioner,  the  jury  should  be  instructed 
that,  if  they  find  such  adverse  possession  proved 
to  their  satisfaction,  they  should  render  their 
verdict  lor  the  defendant.  Such  adverse  pos- 
session is  a  bar  to  the  proceeding  for  partition. 
Clam  V.  Bromagkam^  ib.  530. 

^  136.  It  seems,  that,  in  a  proceeding  for  parti- 
tion, the  petitioner  must  allege  and  prove  seizin 
and  actual  possession  at  the  time  of  his  petition : 
it  is  not  enough  to  show  a  mere  rifht  of  entry,  ib. 

137.  In  the  action  for  partition  under  the 
statute,  (1  R.  L.  507,)  the  several  rights  of  the 
parties  are  ascertained,  and  their  portions  desig- 
nated, but  possession  is  not  awarded.  Br&mO' 
gham  V.  CUmp^  ib.  295. 

138.  And  where,  when  the  suit  was  com- 
menced, the  plaintiff's  right  of  entry  was  de- 
stroyed by  adverse  possession,  but  such  posses- 
sion was  short  of  25  years,  and,  therefore,  no 
bar  to  a  writ  of  right,  the  court  are  bound  to 
proceed  under  the  statute,  and  ascertain  the 
rights  of  the  parties.  Hb. 

y.  Proceedings  in  Maine,  JVeie  Hampshire^  Vet' 
nunUj  J^ew  Jersey,  Pennsylvania,  Ohio,  Ken- 
tucky, Jfortk  CaroUna,  South  CaroUna. 

139.  Partition  may  be  had  of  a  mill  and  priv- 
ilege, under  the  provisions  of  statute  of  Maine  of 
1821,  c.  37,  §  2.  Hanson  v.  Willard,  3  Fairf.  142. 
It  seems,  however,  not  to  be  absolutely  neces- 
sary that  such  partition  should  be  by  metes  and 
Dounds.  ib, 

140.  A  tenant  in  common,  in  possession,  can 
maintain  process  for  partition,  under  the  provis- 
ions of  statute  of  Maine  of  1821,  c.  37,  |  2, 
thoQgh  he  be  only  an  owner  of  an  equity  of  re- 
demption. JiUter,  where  the  mortgagee  has  en- 
tered for  condition  broken.  CnU  v.  Barker,  ib. 
320.  So  one  interested  in  an  estate,  though  out 
of  possession,  if  he  have  a  right  of  entry,  may 
maintain  this  process,  ib, 

141.  In  New  Haropshire,  the  proprietors  of 
common  and  undivided  lands  may  make  parti- 
tion by  vote,  without  deed.  Cobum  v.  Ellen" 
toood,  4  N.  Hamp.  99. 

142.  Under  the  New  Hampshire  statute  of 
June  26, 1810,  a  report  of  four  of  a  committee, 
appointed  to  make  partition,  will  not  be  accepted 


by  the  court,  unless  it  ^appear  that  the  other 
member  of  the  committee  was  present  when  the 
partition  was  made.  Odiome  v.  Seavery,  4  N. 
Hamp.  53. 

143.  Where  a  commttiee,  appointed  to  make 
partition  of  real  estate  upon  a  petition  under 
the  New  Hampshire  statute,  have  made  a  report, 
dividing  the  estate,  it  is  a  valid  objection,  that 
the  division  made  by  the  committee  is  unequal 
and  inconvenient.  But  the  inequality  or  incon- 
venience  must  be  distinctly  pointed  out,  and 
shown  to  the  court  by  clear  and  direct  evidence, 
and  the  mere  opinion  of  witnesses  that  the  di- 
vision is  unequal  will  not  be  regarded.  Morrill 
V.  MorriU,  5  ib.  329. 

144.  Tenants  in  common,  who  have  not  per- 
fected their  title  by  15  years'  possession,  under 
the  statute,  may  make  partition  by  parol,  pro- 
vided it  be  accompanied  by  acts  of  possession  in 
severalty.     Pomroy  v.  Taylor^  Brayt.  174. 

145.  Under  the  act  of  1797,  relating  to  parti- 
tion, the  court  cannot  assign  the  interest  of  one 
tenant  in  common  to  a  co-tenant,  nor  order  that  ot 
one  tenant  in  common  to  be  sold  ;  and  a  petition 
to  that  effect  was  dismissed  with  costs.  Jetoeit 
V.  Jfash,  4  Verm.  517. 

146.  If  a  committee,  acting  under  1 84  of  the 
Vermont  probate  act  of  1821  for  division  of  real 
estate,  give  parties  the  notice  required  in  that 
section,  their  division  will  be  binding  without  the 
notice  required  by  §  2  of  the  act.  Corliss  v.  Cor- 
liss, 8  Verm.  373. 

147.  In  Connecticut,  partition  is  to  be  de- 
manded of  the  plaintiff's  right  or  proportion  for 
quantity  and  quality.    Coply  v.  Crane,  1  Root,  69. 

148.  There  can  be  no  division  of  real  estate,  in 
the  mode  provided  by  the  New  Jersey  act  of  No- 
vember 11,  1789,  where  the  ancestor  has  ad- 
vanced to  his  children,  in  his  lifetime,  any  part 
of  his  real  estate.    State  v  Rickey,  3  Halst.  50. 

149.  The  proceedings  of  the  commissioners 
under  an  order  for  sale,  fbunded  on  an  applica- 
tion for  partition  of  lands,  in  New  Jersey,  may 
be  discontinued,  by  the  petitioners,  at  any  time 
before  the  rights  of  purchasers  or  bidders  become 
fixed.   Bellerjean  v.  Commissioners,  3  Halst.  273. 

150.  Upon  partition  and  sale  of  land  belonging 
to  married  women,  under  the  New  Jersey  statute, 
the  proceeds  of  the  sale  will  be  ordered  to  be  paid 
to  the  husband  and  wife.  Maltter  of  partitian,  3 
Halst.  88. 

151.  The  statute  of  8  and  9  William  3,  c.  31, 
concerning  partition,  does  not  extend  to  Penn- 
sylvania.   ifKee  V.  Stravle,  2  Binn.  1. 

152.  The  6th  section  of  the  Pennsylvania  act 
of  21st  March,  1806,  concerning;  infbrmality  in 
process,  extends  to  writs  in  partition.  Dewar  v. 
^en«e,  2Whart.  211. 

153.  A  partition  by  an  orphans'  court  should 
be  made  with  reference  to  the  value  and  amount 
of  the  land  rather  than  the  present  income. 
Yowng  V.  Bided,  1  S.  dt  R.  467. 

154.  If  it  appear  by  the  return  of  the  jury  that 
land  cannot  be  divided,  the  court  may  decree  it 
to  the  demandant  at  a  valuation,  though  the  de- 
fendants reside  out  of  the  state.  Dewar  v.  Spence^ 
2  Whart.  211. 

155.  It  was  held  bo  error  in  the  proceedings 
of  a  writ  of  partition,  in  Pennsylvania,  that  the 
original  writ  called  only  for  a  partition  of  lands 
in  **  Hellam  township,'  but  the  judicial  writ  was 
for  lands  in  **  Hellam  and  Windsor  tomiships.'* 
Ewing  V.  Houston,  4  Dall.  67. 

156.  Nor  that  the  original  writ  was  fer  a  <*  fer- 
IT,"  dke.,  but  the  judicial  writ,  in  its  mandatory 
clause,  omitted  the  word  •*  ferry,"  it  being  men* 
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Cioned  in  other  of  its  elaoiefl,  and  beinf  contem- 
plated as  an  object  of  partition,  ib, 

157.  Nor  that  the  inqueat  asaigrned  a  fishery  V> 
one  party,  which  waa  never  put  in  demand,  it 
bein^  appurtenant  to  one  of  the  lota.  t^. 

158.  Nor  that  it  did  not  appear  on  the  aheriff 'a 
retam  that  the  p&rtiea  attended,  or  were  warned 
to  attend,  the  execution  of  the  writ  of  partition,  ih. 

159.  Nor  that  the  return  of  the  writ  of  parti- 
tion did  not  state  that  the  premiaes  were  aaeigned 
and  delivered  to  the  reapectiye  parties,  aa  the 
writ  directed,  but  merely  that  they  were  al- 
lotted. f6. 

160.  Where  a  defendant  has  appeared  to  a 
•ummons  of  partition,  the  plaintiff  muat  file  his 
declaration,  or  he  will  be  held  to  abandon  his 
cause.     Liferty  ▼.  Beale^  1  Miles,  51. 

161.  In  the  case  of  an  order  of  aale  of  real 
estate,  on  petition  for  partition,  under  the  Ohio 
act  of  1810,  the  proceeding  bein|^  tit  rent  before  a 
court  of  competent  jurisdiction,  it  must  be  pre- 
sumed that  the  court  made  the  order,  on  a  state 
of  &cts  beinff  proved,  that  gave  juriadiction,  and 
authoriied  the  exerciae  of  it.  Glover  v.  Ht^it,  6 
Ham.S55. 

162.  A  deputy  sheriff,  summoned  by  the  sheriff, 
is  a  legally  qualified  commissioner  for  making 
partition,  and,  though  he  act  in  that  capacity, 
may  make  the  return  in  the  capacity  of  deputy 
■heriff.      Smith  t.  Barber,  7  Ham.  (Fart  2d,)  116. 

163.  Upon  an  application  for  partition  among 
heirs,  it  must  be  shown,  by  affidavit,  that  auch 
of  them  as  do  not  appear  have  been  duly  aerved 
with  notice.    Polmtt  v.  Palmer,  2  Dana,  390. 

164.  To  authoriie  a  proceeding  for  partition  in 
a  county  court,  it  muat  appear  that  the  land  is 
wiUiin  the  county,  ib,  391. 

165.  A  final  judgment  in  partition,  under  the 
North  Carolina  act  of  1789,  ia  conclusive  on  all 
the  parties.  MilU  v.  WiikmringUm,  2  Dev.  A 
Bat.  433. 

166.  By  the  act  of  South  Carolina  of  1748,  in 
all  cases  where  land  shall  be  given  or  descend  to 
any  person  in  coparcenary,  joint-tenancy,  or  in 
common,  such  person  or  persons,  as  soon  as  of 
age,  may  apply  to  the  circuit  court  for  a  writ  of 
partition,  and  if  any  such  persons,  12  months 
after  becoming  of  age,  neglect  so  to  do,  then  the 
guardian  of  him  or  them  not  of  age  may  apply  ; 
and,  by  the  act  of  1808,  the  circuit  court  has 
power  to  appoint  guardians,  besides  its  common 
law  power  of  appointment  ad  Utem,  Witherspaan 
T.  Dunlap,  1  M*Cord,  546. 

167.  The  act  of  South  Carolina  of  1791  gives 
the  court  of  common  pleas  the  power  to  grant 
writs  of  partition  only  in  cases  of  intestacy. 
Crompton  v.  Ulmer,  2  N.  &  M.  429. 

16H.  In  South  Carolina,  write  of  partition  can 
only  issue  in  those  districts  where  the  lands  lie ; 
and,  where  there  are  lands  in  several  districts, 
several  writs  must  issue.  Ennon  v.  JIf  Mullen,  1 
N.  &M.252.    , 


PATENTS  FOR  USEFUL  INVENTIONS. 

I.  Ths  Farm  and  SuMeet  tfPatmUs. 
II.  I^eei/Uation  and  Description  of  PatenU. 

III.  htfnngement  of  Patents. 

IV.  Surrender  and  Repeal  of  Patents, 
V.  Pleadings  and  Evidence, 

I.  T%e  Form  and  Subject  of  Patents, 

1.  To  warrant  a  patent,  the  invention  must  be 
useAil,  that  ia,  capable  of  some  beneficial  i|«e,  in 


contradistinction  to  pernicious,  or  frivolous,  or 
worthless.     Dickinson  v.  HaU,  14  Pick.  217. 

2.  A  patented  invention  is  deemed  useAil,  if 
it  is  not  frivolous.  The  want  of  utility  is  good 
cause  for  not  granting  the  patent,  but  not  for 
setting  it  aside.  H^tney  r,  Emmett,  1  BaJd. 
303. 

3.  The  law  entitles  a  party  to  a  patent  for  a 
new  and  useful  invention ;  and  by  ^  useful "  is 
meant,  not  an  invention  in  all  cases  superior  to 
the  modes  now  in  use  for  the  same  purpose,  but 
"useful"  in  contradistinction  to  mischievous 
and  frivolous  inventions.  Lowell  v.  Lewis,  1 
Mason,  182. 

4.  A  court  cannot  pronounce  a  patent  worth- 
less merely  firom  the  specification,  without  evi- 
dence of  any  experiments.  Case  v.  Morey,  1  N. 
Hamp.  347.  A  mere  nominal  variance,  between 
the  description  of  a  patent  in  the  specification 
and  the  deseription  in  the  assignment,  does  not 
indicate  fraud,  or  prevent  the  right  from  pasa* 
ing.  ih, 

5.  An  invention  of  an  ornamental  mode  of 
putting  up  thread,  which  gave  it  no  additional 
value,  but  merely  made  it  sell  more  readily  at 
retail,  and  for  a  larger  price,  is  not  a  usefVif  in- 
vention within  the  meaning  of  the  patent  law. 
'Langdon  v.  De  Qroot,  Paine,  203. 

6.  The  specification,  in  such  case,  was  held 
bad  for  uncertainty,  ib, 

7.  Copperplate-printing  on  the  back  of  bank 
notea  is  an  art  for  which  a  patent  may  issue. 
Kneass  v.  SekuMUl  Bank,  4  Wash.  C.  C.  9. 

8.  The  act  of  January,  1808,  for  the  relief  of 
Oliver  Evans,  does  not  authorise  those  who 
erected  his  machinery,  between  the  expiration 
of  the  old  patent  and  the  issuing  of  the  new 
one,  to  use  it  after  the  issuing  of  the  latter. 
Evans  v.  Jordan,  9  Cranch,  199. 

9.  The  provisions  of  the  10th  section*  of  the 
act  of  21st  February,  1793,  apply  only  to  cases  in 
which  a  patent  has  been  obtained  by  fraud,  sur 
reptitiousfy,  or  by  false  sug^stions,  and  are  in 
tended  to  protect  the  public  from  impoaition. 
Ddano  v.  Scott,  Gilpin,  489. 

10.  Where  two  machines  are  substantially  the 
same,  and  operate  in  the  same  manner  to  produce 
the  same  kind  of  result,  they  must  be  in  princi- 
ple the  same.     Oray  v.  James,  Pet.  C.  C.  394. 

11.  A  mere  difference  in  the  manner  and  form 
of  applying  an  invention,  which  is  the  same  in 
principle  with  one  previously  used,  will  not  jus- 
tify a  new  patent.  Delano  v.  Scott,  Gilpin,  489. 
Evans  v.  Eaton,  3  Wash.  C.  C.  443. 

12.  Whether  the  improvement  made  by  the 
defendant,  in  the  machine  invented  by  the  plain- 
tiff, is  in  principle,  or  in  form  and  proportion,  is 
a  question  for  the  decision  of  the  jury.  If  the 
improvement  is  in  the  principle,  the  inventor  of 
the  improvement  has  as  much  right  to  use  the 
original  invention  as  the  inventor  has  to  use  the 
improvement.  An  improvement  in  form  or  pro- 
portions gives  no  right.  Reutgen  v.  Kanowrs,  1 
Wash.  C.  C.  108. 

13.  A  patent  **  for  an  improvement  in  the  art 
of  making  nails,  by  means  of  a  machine  which 
cuts  and  heada  the  nails  at  one  operation,"  is  not 
a  grant  of  an  abstract  principle,  nor  is  it  the 
grant  of  the  di&rent  parts  of  any  machine,  hat 
of  an  improvement  applied  to  a  practical  use, 
effected  by  a  combination  of  various  mechanical 

FDwers  to  produce  a  new  result.    Oray  v.  James, 
et.  C.  C.  394. 

14.  A  patent  issued  by  the  United  States,  se 
curing  the  exclusive  right  to  manufacture  and 
use  certain  medicines,  does  not  authorize  a  per 
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ion  to  adminiater  them,  in  the  character  of  a 
practising  physician,  unleu  he  ia  regularly  li- 
eensed  to  practise,  and  in  other  respects  conforms 
to  the  laws  of  the  state  where  the  medicines  are 
administered.  Jordan  y.  Overseers  of  Dayton^  4 
Ham.  294. 

15.  Where  a  patent  is  signed  by  the  president, 
and  countersigned  by  the  secretary  of  state,  it  is 
presumed  that  the  prerequisites  specified  by  the 
acts  of  congress  haye  been  complied  with. 
Fhiladelphia  Railroad  t.  Stimpson^  14  Pet.  448. 

16.  The  act  of  1836,  relating  to  notice,  mutt 
be  complied  with  before  testimony  can  be  intro- 
duced, showing  that  the  patentee  is  not  the  in- 
ventor of  his  machine,  ib. 

17.  A  patent  is  deemed  prima  facie  evidence 
that  the  patentee  has  made  the  invention,  ib. 

18.  The  declarations  and  descriptions  of  a  pat- 
entee, so  far  as  they  are  part  of  the  res  gestm^  are 
admissible  to  prove  that  the  invention  waa  known 
at  a  certain  date.  ib. 

19.  A  joint  patent  may  well  lie  for  a  joint  in- 
vention, but  not  for  a  sole  invention  of  one  of  the 
patentees.  If  each  of  the  patentees  obtain  sepa- 
rate patents  for  the  same  invention,  as  his  ex* 
duaive  invention,  and  afterwards  both  obtain  a 
joint  patent  for  the  same,  as  their  joint  invention, 
they  are  estopped  by  their  joint  patent  to  assert 
any  title  under  their  several  patents.  Barrett  v. 
HaJl,  1  Mason,  447. 

20.  After  an  agreement  between  an  original 
inventor  of  a  machine  and  the  inventor  of  an 
Improvement  upon  the  machine,  that  they  would 
mutually  use  the  same,  the  patent  should  have 
issued  in  the  names  of  both  inventors,  and  the 
plaintiff,  by  taking  out  a  patent  in  his  own  name, 
committed  a  fraud,  and  is  to  be  considered  as  a 
trustee  for  the  defendant.  Such  conduct  may 
not  entitle  the  defendant  to  a  nonsuit,  but  the 
jury  may  give  the  plaintiff  no  more  than  nominal 
damages.  Reutgen  v.  Kanotors^  1  Wash.  C.  C 
168. 

21.  The  identity  of  two  machines  depends  on 
their  producing  a  given  effect  by  the  same  mode 
of  operation  or  the  same  combination  of  pow- 
ers.    Odiome  v.  Winkleyy  2  Gallis.  51. 

22.  If  a  machine  produce  several  different  ef- 
fects, and  these  effects  are  produced  in  the  same 
way  in  another  machine,  and  a  new  effect  added, 
the  inventor  of  the  latter  is  not  entitled  to  a 
patent  for  the  whole  machine.  Whittemore  v. 
CuUer,  1  ib.  478. 

23.  If  an  invention  consist  in  a  new  combina- 
tion of  machinery,  or  in  improvements  upon  an 
old  machine  to  produce  an  old  effect,  the  pat- 
ent should  be  for  the  combined  machinery,  or 
improvements  on  the  old  machine,  and  not  for  a 
mere  mode  or  device  for  producing  such  effects 
detached  from  the  machinery.  Barrett  v.  HaU^ 
1  Mason,  447. 

24.  An  inventor  cannot,  under  the  patent  act 
of  the  United  States,  have  two  subsisting  valid 
patents,  at  the  same  time,  for  the  same  invention. 
Odiome  v.  Amesbury  J^ail  Factory,  2  ib.  28. 

25.  There  must  be  several  patents  for  several 
improvements  of  distinct  machines.  Barrett  v. 
Hall,  1  ib.  447. 

26.  If  a  person  invent  an  improvement  only, 
and  not  a  whole  machine,  he  is  entitled  to  a  pat- 
ent for  no  more  than  his  improvement.  Wkit- 
temore  v.  Cutter,  1  Gallis.  478.  Odiome  v.  Wink' 
,ey,  2  ib.  51.  Evans  v.  Eaton,  7  Wheat.  356. 
Woodcock  V.  Parker,  1  Gallis.  438. 

27.  A  patent  for  an  entire  machine  is  valid, 
although  the  invention  consists  only  of  an  im- 
provement on  supl)  n^apl^ine ;  but  the  patentee  is 


only  entitled  to  the  esdosive  use  of  his  improre- 
ment.     Goodyear  v.  Mathews,  Paine,  300. 

28.  If  old  materials  and  old  principles  be  used 
in  a  state  of  combination  to  produce  a  new  result, 
the  inventor  may  obtain  a  valid  patent  for  such 
result.  Pennock  v.  Dialogue,  4  Wash.  C.  C.  538. 
BarreU  v.  HaU,  1  Mason,  447.  EarU  v.  Sawyer, 
4  ib.  1. 

29.  But  one  patent  cannot,  at  the  same  time, 
include  an  exclusive  right  in  the  combination 
and  in  each  of  the  machines;  and  it  is  no  in- 
fVingement  of  a  patent  for  the  combination,  to  use 
either  of  the  machines  separately.  Barrett  ▼. 
Hall,  1  ib.  447. 

30.  If  an  invention  for  which  a  patent  has  been 
obtained  is  improved  by  any  person  other  than 
the  patentee,  the  inventor  of  the  original  ma.- 
chine  has  no  rijpht  to  use  the  improvements ;  and 
the  inventor  of  the  improvements  has  no  right 
to  use  the  original  machine,  without  the  license 
of  the  patentee.     Gray  v.  James,  Pet.  C.  C.  394. 

31.  Nor  does  the  inventor  of  the  improvements 
derive  any  right  to  the  original  machine  from 
haviuff  made  it  of  value  by  his  additions,  even 
though  the  original  machine  might  have  been  of 
no  intrinsic  value,  ib.  476. 

32.  If  a  patent  is  for  an  improvement,  it  must 
be  substantially  new,  and  one  capable  of  appli- 
cation by  the  means  pointed  out  by  the  patent, 
specification,  drawing,  model,  and  old  machine. 
}VhUney  V.  Emmett,  1  Bald.  303. 

33.  And  if,  by  these  means,  the  invention,  and 
the  mode  of  using  it,  are  intelligible  to  persons 
of  mechanical  skill  in  the  subject-matter,  the 
requisites  of  a  specification,  by  the  3d  section 
of  the  act  of  1793,  are  complied  with.  ib. 

34.  Where  a  combination  of  machinery  exists 
up  to  a  certain  point,  and  the  patentee  makes  an 
improvement,  he  should  not  include  in  his  pat* 
ent  the  whole  machinery,  but  only  the  improve 
ment.     Barrett  v.  HaU,  1  Mason,  447. 

35.  Whether  the  plaintiff  was  Uie  first  inventor 
of  the  machine  for  which  he  hos  obtained  & 
patent,  is  a  question  for  the  decision  of  the  jun^ ; 
bat  they  must  be  satisfied  that  he  is  so  in  refer- 
ence to  all  the  world.  Aliter,  in  England.  Reul* 
gen  V.  Kanowrs,  1  Wash.  C.  C.  168. 

36.  The  patent  is  valid,  though  the  oath  re- 
quired by  the  patent  act,  previous  to  the  issuing 
of  a  patent,  be  not  taken.  Whittemore  v.  Cutter ^ 
1  Gallis.  429. 

37.  If  a  patent  has  been  issued  by  fraud,  or  on 
false  suggestion,  unless  the  fraud  or  mistake  ap- 
pear on  the  face  of  the  patent  itself,  it  is  not 
void,  but  voidable  only,  by  suit  for  that  purpose. 
Jackson  V.  Lawton,  10  Johns.  23. 

38.  If  a  mistake  is  committed  in  the  depart- 
ment of  state,  a  new  patent,  correcting  the  error, 
ought  to  be  issued.  Grant  v.  Raymond,  6  Pet. 
218. 

39.  A  patent  is  valid,  although  the  invention 
may  have  been  in  use  for  years  previous  to  tlie 
inventor's  application  for  a  patent,  if  the  patentee 
was  the  original  inventor.  Goodyear  v.  Matthews^ 
Paine,  300. 

40.  To  invalidate  the  plaintiff's  patent,  it  is 
not  sufficient  to  show  that  the  thing  patented 
was  used  prior  to  the  plaintiffs  application  for  his 
patent,  but  it  should  be  shown  that  it  was  prior 
to  his  discovery.  Treadwell  v.  Bladen,  4  Wash. 
C.  C.  703. 

41.  The  original  inventor,  who  has  reduced  his 
invention  to  practice,  is  entitled  to  a  priority  of 
patent  right,  although,  subsequently,  the  same 
machine  may  have  been  invented  by  anothe« 
person.     Woodcock  v.  Parker,  1  Gallis.  438. 
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iSt  Though  a  patentee  beiierei  himself  h^ma 
fide  to  be  the  original  inventor  of  the  improve- 
ment patented,  yet  the  fact  of  his  not  being  so, 
if  it  does  not  constitute  a  false  suggestion  in  ob- 
taining it,  appears  to  be  a  sufficient  ground  for 
repealing  it.     Delano  v.  Seott^  Gilpin,  489. 

43.  Such  patent  is  void.  Evans  v.  Eatouj  3 
Wheat.  454.     S.  C.  Pet.  C.  C.  323. 

44.  It  is  unimportant  whether  the  experi- 
ment or  use  of  the  thing  invented  and  patented 
was  first  made  bv  the  inventor,  or  bv  any  other 
person.    Pennoek  v.  Dialogue,  4  Wash.  C.  C.  538. 

45.  The  1st  section  of  the  patent  act  of  1793, 
when  taken  in  connection  with  the  other  sec- 
tions of  the  act,  means  that  the  invention  should 
not  be  known  or  used  as  the  invention  of  anv 
other  person  than  the  patentee,  before  the  appli- 
cation for  a  patent.  Morris  v.  Huntington^  Paine, 
349. 

46.  If  the  invention  has  got  into  use  while  the 
inventor  waa  practising  upon  it,  with  a  view  to 
improve  it  before  applying  for  the  patent,  such 
use  does  not  invalidate  the  patent ;  and  the  mo- 
tive for  the  delay  is  a  question  for  the  jury,  ih, 

47.  A  patent,  which  covers  the  discovery  of 
another  that  ha4  been  in  use,  is  too  broad,  and 
therefore  void.  Watstm  v.  Bladen^  4  Wash.  C. 
C.  580. 

48.  Where  two  patents  are  granted  for  the 
same  thin^,  the  second  patent  is  inoperative  until 
the  first  IS  set  aside.  Jackson  v.  LatoUniy  10 
Johns.  23. 

49.  The  remedy  for  the  second  patentee,  in 
such  case,  is  by  set.  fa.  or  a  bill  of  information, 
in  the  court  of  chancery,  which  is  the  only  mode 
of  vacating  letters  patent,  which  are  matter  of 
record,  ib.  One  who  has  patented  his  invention 
cannot  take  out  a  new  patent  for  the  same  in- 
vention, until  the  first  is  surrendered,  repealed, 
or  declared  void.  Morris  v.  Huntington^  Paine, 
348.     Treadwell  v.  Bladen,  4  Wash.  0.  0.  703. 

50.  The  difficulty  may  be  removed  by  having 
the  first  patent  declared  void  after  a  verdict 
against  it,  or  by  having  a  vacatur  entered  ez 
parte,  in  the  proper  department,  or  a  surrender 
of  the  patent.  The  provisions  of  the  6th  section 
of  the  act  of  1793  do  not,  however,  enable  a  pat- 
entee to  declare  his  own  patent  void,  and  a 
verdict  in  a  suit  on  the  second  patent,  in  favor 
of  such  patent,  does  not  avoid  the  first  pat- 
ent.  H» 

51.  It  seems  that  the  new  patent,  in  case  of 
such  surrender,  should  be  for  only  the  unexpired 
part  of  the  14  years  since  obtaining  the  first 
patent,   ih. 

52.  A  patent  issued  to  an  assignee  stands  on 
the  same  footing,  as  to  remedy,  as  if  issued  to 
the  party  originally  entitled.  Wallace  v.  Mirufr, 
7  Ham.  (Part  1st,)  249. 

53.  If  the  declaration  upon  an  assignment  of  a 
patent  right  omits  to  mention  that  the  assignment 
has  been  duly  recorded  in  the  state  department, 
the  defect  is  cured  by  a  verdict  for  the  plaintifiT. 
Dobson  V.  Campbellj  1  Sumner,  319. 

54.  The  assignment  of  a  patent,  though  not 
recorded  in  the  ofiice  of  the  secretary  of  the 
United  States,  is  still  valid,  except  as  against 
creditors  and  subsequent  purchasers  without 
notice.    Holden  v.  Curtis,  2  N.  Hamp.  61. 

55.  A  mere  nominal  variance  between  the 
patent  itself  and  the  description  of  it  in  the  con- 
veyance, does  not  make  the  assignment  of  it 
invalid.  Nor  is  the  patent  itself  void,  because 
the  elementary  principles  of  it  were  previously 
known  and  used,  unless  the  application  of  them 
is  similar  to  others,  ih. 


n.   Specification  and  Description  of  Patents. 

56.  Patents,  and  specifications  annexed  there- 
to, should  be  construed  fairly  and  liberally,  and 
not  subjected  to  any  over-nice  and  critical  refine- 
ments.   Ames  V.  Howard,  1  Sumner,  482. 

57.  It  is  not  necessary  under  our  patent  laws, 
as  in  England,  that  the  disclosure  of  the  secret, 
in  the  specification,  should  be  such  as  to  enable 
the  public  to  use  the  invention  after  the  patent 
has  expired.     Whitney  v.  EmmeU,  1  Bald.  303. 

58.  Under  the  patent  act  of  1793,  no  defect  or 
concealment  in  any  specification  is  sufiicient  to 
avoid  a  patent,  unless  it  be  with  intent  to  deceive 
the  public.     WhiUemore  v.  Cutter,  1  Gallis.  429. 

59.  The  thing  for  which  a  patent  is  granted 
should  be  truly  and  fully  described  in  the  specifi* 
cation.  The  matters  not  disclosed  must  appear 
to  have  been  concealed  for  the  purpose  of  de 
ceiving  the  public.  Park  v.  Little,  3  Wash.  G. 
C.  196.  Evans  v.  Eaton,  ib.  443.  S.  C.  7  Wheat. 
356.     Gravy.  James,  Pet.  C.  C.  394. 

60.  And  where  the  omissions  in  the  specifica- 
tion can  be  supplied  by  mechanics  skilled  in  the 
art,  such  intention  win  not  be  presumed.  Gray 
V.  James,  Pet.  C.  C.  394. 

61 .  If  there  be  a  false  suggestion  in  any  of  the 
several  material  facts  set  forth  in  a  specification, 
the  patent  is  invalid.  Delano  v.  Scott,  Gilpin, 
489. 

62.  If  the  patent  and  specification  do  not  state 
in  what  the  improvement  consists,  in  full,  clear, 
and  exact  terms,  where  the  patent  has  been 
granted  for  an  improvement,  the  plaintiff  cannot 
recover  for  an  alleged  violation  of  it.  Evans  ▼• 
Hettiek,  3  Wash.  G.  G.  408. 

63.  If  the  allegations  and  suggestions  in  the 
petition  for  a  patent  are  substantially  recited  in 
the  patent,  it  will  be  sufficient;  but  the  omission 
to  do  this  will  invalidate  it.  Evans  v.  Chambers^ 
2  ib.  125. 

64.  A  patent,  for  an  improvement  in  a  ma- 
chine, must  describe  the  machine  in  use  of  which 
it  is  an  improvement,  so  that  it  may  be  known 
in  what  the  improvement  consists;  and  a  note 
given  for  a  patent  defective  in  that  respect  is 
void  for  the  want  of  a  consideration.  Cross  v. 
Huntly,  13  Wend.  385. 

65.  A  patent  contained  the  followinff  words, 
in  the  description  of  the  invention :  **  1  do  not 
claim  the  felting,  vats,  rollers,  presses,  wire, 
cloth,  or  any  separate  parts  of  the  above-described 
machinery  or  apparatus,  as  my  invention ;  what 
I  do  claim  as  new,  and  as  my  invention,  is  the 
construction  and  use  of  the  peculiar  cylinder 
above  described,  and  the  several  parts  thereof  in 
combination  for  the  purpose  aforesaid."  Held, 
that  it  is  not  the  cylinder  alone,  or  its  several 
parts,  which  are  claimed  per  se,  but  they  are 
claimed  in  their  actual  combination  with  the 
other  machinery  to  make  paper.  Ames  v.  How 
ard,  1  Sumner,  482. 

66.  It  is  unnecessary  to  describe,  in  the  speci- 
fication, what  is  in  common  use  and  well  known. 
Kneass  v.  SchuyUaU  Bank,  4  Wash.  G.  G.  9. 

67.  The  specification  must  point  out  the  new 
improvement  of  the  patentee  so  as  to  show  in 
what  the  improvement  consists ;  and  it  will  not 
be  sufficient  that  the  same  is  shown  on  the 
trial  by  exhibiting  the  invention.  Dixon  v 
Mover,  ib.  68. 

d8.  A  mistake  in  an  expression,  proved  to  be 
so  by  other  parts  of  the  specification,  will  not 
vitiate  the  patent.  Kneass  v.  Schuylkill  Bank, 
ib.  9. 

69.  Where  an  invention  is  so  inaccurately  do 
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•cribea  ta  the  specification  that  the  court  cannot 
gather  what  it  is  without  resorting  to  conjecture, 
the  patent  is  void ;  but  if  the  court  can  clearly 
see  the  nature  and  extent  of  the  claim,  however 
imperfectly  it  may  be  expressed,  thepatent  is 
good.    Anus  y.  Hatoardj  1  Somner,  482. 

70.  An  ambiguity  in  a  patent  and  specifica- 
tion may  be  explained  by  the  affidavit  annexed 
to  the  specification.  PttHbons  t.  Derringer^  4 
Wash.  C.  C.  215. 

71.  Drawings  annexed  to  a  specification,  and 
referred  to  by  numbers  and  letters  in  the  specifi- 
•ation,  constitute  a  part  of  the  specification,  and 
may  be  referred  to  in  aid  of  the  specification,  to 
give  it  certainty.    EarU  v.  Sawyer^  4  Mason,  1. 

72.  Where  a  patent  u  for  several  improve- 
ments in  a  machine,  and  each  improvement  is 
summed  up  in  tlie  patent  as  the  invention  of  the 
patentee,  he  is  bound  by  his  summary ;  and  if 
any  one  of  the  improvements  is  found  not  to  be 
new,  his  patent  is  void.  Moody  v.  Fiske^  2  ib. 
112. 

73.  A  patent  for  an  improved  machine  must 
show,  in  the  specification,  in  what  the  improve- 
ment precisely  consists,  and  the  patent  be  lim- 
ited to  those  improvements.  If  not  specified, 
the  patent  is  void  for  ambiguity ;  if  broader  than 
the  improvements,  it  is  uso  void.  Barrett  v. 
Steams,  1  ib.  447.     LoweU  v.  Levv,  ib.  182. 

74.  Whether  the  specification  has  disclosed 
the  whole  truth  relative  to  the  invention  or  dis- 
covery ?  Whether  there  has  been  a  concealment 
with  a  view  to  deceive  ?  Is  the  concealment  ma* 
terial  ?  Could  an  artist,  after  the  patent  riirht  has 
expired,  construct  such  a  machine  by  reference 
to  the  specification?  These  are  questions  for 
the  decision  of  a  jury.  Reuigen  v.  Kanotors,  1 
Wash.  C.  C.  168. 

III.   Infringement  of  Patents 

75.  The  provisions  of  the  6th  section  of  the 
act  of  21st  February,  1793,  are  intended  to  de- 
clare the  defence  that  shall  be  available  to  a 
party  charged  by  a  patentee  with  a  violation  of 
bis  right.    Delano  v.  Scatty  Gilpin,  489. 

76.  The  6th  section  of  the  patent  act  does  not 
control  the  3d.  The  evidence  of  fraudulent  in- 
tent is  required  only  in  the  case  stated  in  the  6th 
section.     Grant  v.  Raymond,  6  Pet.  218. 

77.  The  plaintiflT  must,  in  aU  cases,  prove  that 
the  infringement  of  his  patent  right  took  place 
after  his  application,  or  the  date  of  his  patent. 
But  if  the  defendant  attempts  to  avoid  the  patent 
b^  showing  that  the  plaintiff  was  not  the  original 
discoverer,  the  patent  will  be  considered  as  re- 
lating back  to  the  original  discovery.  Dixon  v. 
Moyer,  4  Wash.  C.  C.  68. 

78.  As  among  inventors,  he  who  is  first  in 
time  has  a  prior  exclusive  right  to  the  patent  for 
ihe  invention.    Lowell  v.  Lewis,  1  Mason,  182. 

79.  The  prior  knowledge  and  use  of  an  inven- 
tion which  avoids  a  patent  relates  to  the  time 
of  the  application,  not  the  discovery;  and  to 
public  use,  with  the  knowledge  and  privity  of 
the  patentee,  not  to  a  private  or  surreptitious 
use,  m  firaud  of  the  patent.  Whitney  v.  EmmeU, 
1  Bald.  303.  Evans  v.  Wnss.  2  Wash.  C.  C. 
342. 

80.  If  the  application  is  made  in  a  reason- 
able time  after  the  discovery,  an  intermediate 
knowledge  or  use  will  not,  of  itself,  ^ect  the 
patent.  The  invention,  however,  must  Iw  teew 
to  all  the  world,   ih, 

81.  A  patent,  while  it  remains  in  full  force 
and  unrepealed,  is  an  estoppel  to  any  subsequent 


patent,  by  the  same  person,  for  the  same  inven* 
tion,  and  the  time  of  his  exclusive  right  begins 
to  run  from  the  date  of  such  patent.  Odisme  v. 
Jhneshnry  Jfail  Factory,  2  Mason,  28. 

82.  A  patentee  cannot  maintain  a  suit,  after 
he  has  made  an  assignment,  for  any  violation  of 
his  patent ;  but  the  suit  must  be  brought  by  hia 
assignee.     Herbert  v.  Jidams,  4  ib.  15. 

83.  An  assignee  of  part  of  a  patent  right  can- 
not maintain  an  action  on  the  case  for  a  violatioi; 
of  the  patent.     Tyler  v.  Tuel,  6  Crancfa,  324. 

84.  Under  the  patent  act  of  21st  February, 
1793,  c.  11,  if  the  patentee  has  sold  out  a  moiety 
of  his  patent  right,  a  joint  action  lies,  by  himself 
and  his  assignee,  for  a  violation  of  it.  Wkitte* 
more  v.  Cutter,  1  Gallis.  429. 

85.  Where  several  improvements  in  a  ma- 
chine are  distinctly  claimed  in  a  patent,  an  action 
lies  for  the  piracy  of  any  of  the  improvements, 
although  the  defendants  have  not  used  the  whole 
of  the  improvements.  Moody  v.  Fiske,  2  Mason, 
112. 

86.  If  the  patent  is  broader  than  the  invention, 
or  if  it  is  not  sufficiently  descriptive,  taken  in 
connection  with  the  specification,  the  plaintifiT 
cannot  recover  in  an  action  lor  its  violation.  If, 
however,  the  patent  is  too  broad  in  its  general 
terms,  it  may  be  limited  by  a  summary  and  a 
disclaimer,  if  they  show  the  thing  intended  to  be 
patented,  and  that  no  claim  is  made  to  any  thing 
before  known  or  used.  Whitney  v.  Emmett,  1 
Bald.  303. 

87.  In  an  action,  in  the  circuit  court  of  the 
United  States,  for  the  violation  of  a  patent,  the 
court  cannot  give  judgment  declaring  the  patent 
void,  only  in  the  cases  provided  for  in  the  6th 
section  of  the  act  of  1793.  If  the  patent  is  de- 
fective for  any  other  cause,  the  court  can  only 
render  judgment  generally  for  the  defendant,  ih 

88.  In  an  action  for  a  violation  of  a  patent 
right,  it  is  sufficient,  in  a  notice  of  special  mat- 
ter of  defence,  under  the  general  issue,  to  state, 
that  the  plaintiff  was  not  the  original  inventor 
of  the  machine,  if  this  be  the  ground  of  defence. 
It  is  not  necessary  to  state  m  the  notice  who 
was  the  niventor,  or  who  had  previously  used 
the  machine ;  if  the  notice  specifies  some  per- 
sons who  used  the  machine,  the  use  thereor  by 
others  may  be  given  in  evidence.  £vans  v. 
Kremer,  Pet.  G.  C.  215. 

89.  In  an  action  for  a  violation  of  a  patent 
right,  proof  that  the  plaintiff,  at  a  particular 
time,  made  a  specimen  of  the  thing  patented, 
which  had  not  before  been  seen  or  heard  of  by 
the  witness,  is  prima  facie  evidence  that  it  was 
invented  by  the  patentee.  Pennock  v.  Dialogue, 
4  Wash,  a  C.  538. 

90.  In  an  action  for  violation  of  a  patent 
granted  by  the  United  States,  although  no  proof 
was  made  that  the  patentee  knew  that  the  dis- 
covery had  been  made  prior  to  his,  still  he  could 
not  recover,  if,  in  fact,  he  was  not  the  original 
inventor.     Dawson  v.  FoUen,  2  Wash.  C.  C.  311. 

91.  The  plaintiff  cannot  object  to  the  origin- 
ality, or  priority  and  use,  of  another  machme, 
alleged  to  have  been  similar  to  his  own,  on  the 
ground  that  it  had  gone  into  disuse,  or  was  not 
notoriously  in  use,  since  it  is  essential  to  his 
case  to  prove  he  was  the  original  inventor  of  the 
machine  for  which  he  has  a  patent.  Evans  v. 
Hettick,  3  ib.  408. 

92.  If  an  invention  is  an  improvement  in  the 
principle  of  a  machine  for  which  a  patent  has 
been  granted,  it  is  not  a  violation  of  the  patent ; 
if  it  is  an  improvement  in  the  form,  it  is  such  a 
violation.    Park  v.  UttU^  ib.  196. 
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93.  It  U  for  the  jury  to  sar  whether  the  thing 
patented,  or  any  thing  resembling  it,  be  the  same 
in  principle,  'if  they  be,  Btill,  if  that  other 
asserted  by  the  defendant  to  have  preceded  the 
plaintiff's  alleged  discovery  be  the  same  in  prin- 
ciple, it  will  not  avoid  the  plaintiff's  patent,  un- 
less it  is  proved  that  it  was  in  use.  JPennoek  v. 
Diaiogua,  4  Wash.  C.  C.  539. 

94.  Where  a  patent  is  taken  for  a  combination 
of  parts,  no  one  of  which  is  claimed  as  new,  it  is 
no  violation  of  the  patent  unless  the  parts  are  all 
employed  in  the  same  combination.  Prouty  v. 
Rmggles^  16  Pet  336. 

&.  Using  a  machine,;with  a  view  to  an  experi- 
ment to  test  its  value,  is  a  using  within  the  6th 
section  of  the  patent  act.  Watson  v.  Bladen^  4 
Wash.  C.  C.  580. 

96.  It  is  the  use,  and  not  the  intention  of  an 
inventor  to  use  an  improvement  to  be  found  in 
the  plaintiff's  machine,  that  can  invalidate  the 
plaintiff's  patent,  ynder  the  6th  section  of  the 
patent  act.     TreadwM  v.  Bladen^  ib.  703. 

97.  The  making  of  a  patented  machine,  with 
design  to  use  it  for  profit,  in  violation  of  the 
patent  right,  is  of  itself  a  breach  of  the  patent. 
WkiUemoTB  v.  OtMer,  1  Gallis.  429. 

96.  A  mere  workman,  employed  by  a  person 
who  is  not  the  patentee  to  make  parts  of  a 
patented  machine,  is  not  liable  to  a  penalty, 
under  the  statute  of  21st  of  February,  1793. 
DeUmo  v.  SaOiy  Gilpin,  489. 

99.  The  sale  of  the  materials  of  a  patented 
machine,  by  a  sheriff,  on  an  execution,  is  not 
such  a  sale  as  subjects  the  sheriff  to  an  action  for 
an  infringement  of  the  patent,  under  the  patent 
act  of  the  17th  of  April,  1800,  c.  25.  Sawin  v. 
QuUd^  1  Gallis.  485. 

100.  One  who  bona  Jide  contracts  to  purchase 
patented  articles,  from  a  manufacturer  who  in- 
fringes the  patent  right,  does  not  thereby  render 
himself  liable  to  the  charge  of  having  *'  used  " 
the  patented  article.  KtpUnger  v.  Young,  10 
Wheat  359. 

101.  If  a  user  of  the  patented  machine  be 
proved,  the  measure  of  damages  is  the  value  of 
the  use  during  the  time  oi  the  user.  If  the 
making  only  oi  the  machine  be  proved,  the  plain- 
tiff is  entitled  to  nominal  damages  only.  Whtt" 
Umar€  v.  Otttsr,  1  Gallis.  478.     S.  C  ib.  429. 

102.  In  an  action  on  a  patent  right,  the  jury 
should  find  single  damages,  and  toe  court  will 
treble  them.  ib.  478.  Oray  v.  Jamaa,  Pet.  C.  C. 
394. 

103.  The  jury  may,  if  they  see  fit,  in  a  case 
for  infringing  a  patent,  give  the  plaintiff,  as  part 
of  his  **  actual  damage,  such  expenses  fbr  coun- 
sel fees,  &e.,  as  have  been  necessarily  incurred 
in  vindicating  the  plaintiff's  right  by  a  suit,  and 
which  are  not  taxable  in  the  bill  of  costs.  Boston 
Xanmf.  Co.  v.  Fiske,  2  Mason,  119. 

IV.  Surrender  and  Repeal  of  Patents. 

104.  The  holder  of  a  defective  patent  may  sur- 
render it  and  obtain  a  new  one,  which  shall  have 
relation  to  his  first,  and  the  laws  applicable  to  the 
fiorst  patent  are  applicable  to  the  second.  Shaw 
T.  Cooper,  7  Pet.  292. 

106.  The  secretary  of  state  has  a  light  to 
aeeept  a  surrender  of  a  patent,  and  cancel  the 
record  thereof,  and  issue  a  new  patent  for  the 
miexpired  term  of  years,  where  the  defect  in  the 
specification  arose  from  inadvertence  or  mistake, 
and  without  firaud  on  the  part  of  the  patentee. 
Grant  v.  Raymond,  6  ib.  218. 


106.  In  a  case  where  a  rule  was  made  absolute 
on  a  patentee  to  show  cause  why  process  should 
not  issue  to  repeal  the  patent,  a  record  is  to  be 
made  of  the  proceedings  antecedent  to  the  rule, 
and  on  which  it  is  founded.  Ex  parte  Wood,  9 
Wheat.  603. 

107.  A  patent  is  not  repealed  de  facto  by  a  rule 
on  the  patentee  to  show  cause  why  process 
should  not  issue  to  repeal,  the  patent  being  made 
absolute;  but  process  in  the  nature  of  scire 
facias  is  to  be  awarded,  upon  the  return  of  which, 
and  the  pleadings  of  the  parties,  an  issue  of  law 
or  of  fiict  may  l^  joined,  ib. 

108.  A  judgment  against  a  patentee  on  a  scire 
facias  issued  to  obtain  a  repeal  of  a  patent  vacates 
the  same,  but  a  judgment  in  his  favor  will  not 
prevent  his  right  being  contested  in  a  suit  he 
may  subsequently  institute  for  its  violation.  Del* 
ano  V.  Seott,  Gilpin,  489. 

109.  The  proceedings  under  the  10th  section 
of  the  patent  act  of  2l8t  of  February,  1793,  c.  11, 
are  in  the  nature  of  a  scire  facias  at  common  law, 
to  repeal  a  patent.  Steams  v.  Barrett,  1  Mason, 
153. 

110.  The  disuse  of  a  patent  by  the  patentee, 
after  it  is  granted,  is  not  an  abandonment  of  his 
right     Gray  v.  James,  Pet.  C.  C.  394. 

111.  If  an  inventor  make  a  gift  of  his  inven- 
tion to  the  public,  and  suffer  it  to  go  into  general 
use,  he  cannot  afterwards  resume  the  invention 
and  hold  a  patent.  Wkittemore  v.  Cutter,  1  Gal- 
lis. 478.  Melius  v.  SOsbee,  4  Mason,  108.  Pen- 
nock  V.  Dialogue,  2  Pet  1.  8.  C.  4  Wash.  C.  C. 
538. 

112.  A  patent  cannot  be  said  to  be  obtained  in 
firaud  of  the  right  of  another,  who  had  given 
up  his  rights  to  the  plaintiff  by  expresdy  or 
tacitly  permitting  him  to  obtain  a  patent  for  it 
Dixon  V.  Moyer,  4  ib.  68. 

113.  The  first  inventor  cannot  acquire  a  good 
title  to  a  patent  if  he  suffer  the  thing  invented  to 
go  into  public  use,  or  to  be  |>ub]icly  sold  for  use, 
before  he  makes  application  for  a  patent.  P«fi- 
noek  if  Sellers  v.  Dialogue,  2  Pet.  1.  Earle  v. 
Page,  6  N.  Ham  p.  477. 

114.  A  mere  public  use  by  others,  before  tak* 
ing  out  a  patent  on  a  sale  thereof  by  the  invent- 
or, is  not  decisive  against  his  right  to  obtain  a 
patent  here,  as  it  is  in  England.  Melius  v. 
Silsbee,  4  Mason,  108. 

115.  If  the  use  or  knowledge  of  an  invention 
by  the  publn:,  prior  to  the  application  of  the  in- 
ventor for  a  patent,  can  be  proved,  the  inventor  is 
held  to  have  abandoned  the  patent,  under  the  act 
of  1793.    Shaw  v.  Cooper,  7  Pet  292. 


y.  Pleadings  and  Hvidence, 

116.  The  state  courts  have  no  jurisdiction  of 
actions  for  infringements  of  patents  granted  by 
the  United  States.  Parsons  v.  Barnard,  7  Johns. 
144. 

117.  In  construing  a  patent,  the  intention  of 
the  parties,  if  it  can  be  collected  ttom  sources 
which  the  principles  of  the  law  permit  to  be  ex- 
plored, is  entitled  to  great  consideration.  Evans 
V.  Eaton,  3  Wheat  454.  Vide  S.  C.  Pet  C.  C. 
323. 

118.  A  controversy  respecting  the  validity  of 
a  patent  right  is  one  strictly  between  the  parties 
immediately  concerned,  although  the  public  may 
have  an  eventual  interest  in  it*  Wood  v.  Wil-' 
liams,  Gilpin,  517. 

119.  Under  the  patent  laws,  the  United  States 
are  not  a  party,  and  cannot  be  substituted  as  a 
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party,  in  a  litigation  respecting  the  yalidity  of 
any  rights  claimed  or  denied  by  virtae  of  those 
laws.     Wood  V.  Williams,  Gilpin,  617. 

120.  Upon  a  trial  under  the  general  issue, 
under  the  10th  section  of  the  patent  act  of  Febru- 
ary 21st,  1793,  the  burden  of  proof  that  the  patent 
was  obtained  surreptitiously  lies  on  the  plaintiff. 
Steams  ▼.  Barrett,  1  Mason,  153. 

121.  If  the  declaration,  in  an  action  for  the  in- 
vasion of  a  patent  right,  fails  to  lay  the  act  com- 
plained of  contra  fortnam  stahUi,  the  defect  will 
be  cured  by  verdict.  TVyon  v.  White,  Pet.  C. 
C.  96. 

1^.  If  the  declaration  professes  to  set  forth 
the  specification  in  the  patent  as  part  of  the 
ffrant,  the  slightest  variance  is  fatal.  In  general, 
it  is  sufficient  to  state  the  grant  in  substonce  in 
the  declaration.   t&. 

123.  Where  a  declaration,  in  an  action  for  the 
violation  of  a  patent,  described  the  improvement 
patented  in  the  words  of  the  patent,  it  was  held 
unnecessary  to  set  forth  the  description  of  the 
machine,  as  stated  in  the  specification.  Gray  v. 
James,  ib.  394. 

124.  The  declaration  in  a  patent  cause  need 
not  state  that  the  stages  preliminary  to  the  issu- 
ing of  the  patent  were  observed.  Cutting  v. 
Myers,  4  Wash.  C.  C.  220. 

125.  If  the  defendant,  in  an  action  on  a  patent, 
wants  the  specification  inserted  on  the  record,  he 
must  crave  oyer  of  it.  ib. 

126.  In  actions  for  violating  a  patent  right,  the 
defendant  on  the  general  issue,  without  notice, 
may  ^ive  in  evidence  the  act  of  congress  with- 
out pleading  it;  also  alienage,  and  a  license  to 
use  the  machine,  may  be  so  given  in  evidence. 
Kneass  v.  Schuylkill  Bank,  ib.  9. 

127.  Under  the  general  issue,  without  notice, 
the  defendant  cannot  give  in  evidence  any  mat- 
ters mentioned  in  the  6th  section  of  the  act  of 
Congress,  ib. 

128.  A  defendant  gave  notice,  under  the  pat- 
ent law  of  1793,  c.  156,  §  6,  that  he  would  pr6ve 
at  the  trial  that  the  improvement,  for  the  use  of 
which  without  license  the  suit  was  instituted, 
had  been  used  before  the  alleged  invention  there- 
of, at  several  places  specified,  "  and  also  at  sun- 
dry other  places  in  Pennsylvania,  Maryland, 
and  elsewhere  in  the  United  States."  Having 
given  evidence  as  to  some  of  the  places  speci- 
hed,  he  was  held  entitied  to  give  evidence  as  to 
some  other  places  not  specified.  The  court  can, 
by  the  use  of  its  ordinary  power,  prevent  the 
patentee  from  being  injured  by  surprise.  Evans 
V.  Eaton,  3  Wheat.  454.  Vide  S.  C.  Pet.  C.  C. 
322. 

129.  Testimony  on  the  part  of  a  plaintiff,  a 
patentee,  that  the  persons,  of  whose  prior  use  of 
the  improvement  patented  the  defendant  had 
given  evidence,  had  paid  the  plaintiff  for 
licenses  to  use  his  machine,  should  not  be  ab- 
solutely rejected,  though  it  is  entitied  to  very 
little  weight,  ih. 

130.  In  an  action  for  the  infringement  of  a 
patent  right,  the  defendant,  in  order  to  prove 
that  the  plaintiff  was  not  the  original  inventor, 
gave  in  evidence  a  prior  patent  to  A  for  a  ma- 
chine alleged  to  have  been  the  same  in  principle 
with  the  plaintiff's,  and  his  assignment  of  the 
same  to  the  defendant,  and  offered  A  as  a  wit- 
ness to  prove  the  priority  of  the  invention.  Held, 
that  A  was  a  competent  witness,  having  no  in- 
terest in  the  event  of  the  suit.  TreadweU  v. 
Bladon,  4  Wash.  C.  G.  703. 

131.  The  plea  alleged  tiiat  the  prerequisites  of 


issuinff  a  patent  had  not  been  complied  with 
the  plaintiff  denied  this,  and  issue  was  joined 
Held,  that  the  court  should  have  instructed  the 
jury  to  find  for  the  defendant,  if  the  facts  were 
proved.     Qranl  v.  Raymond,  6  Pet.  218. 

132.  An  exemplification  of  a  patent  afterwards 
surrendered  and  cancelled  may  be  given  in  evi- 
dence to  show  that  an  improvement  subse- 
quentiy  patented  is  not  original.  Ddano  v.  Scott, 
Gilpin,  489. 

133.  A  report  made  to  the  hose  companj,  in 
which  the  rive|  hose  (the  invention  patented) 
is  described,  cannot  be  read  in  evidence  to  bring 
the  case  within  the  6th  section  of  the  patent  law, 
as  that  is  not  a  public  work.  Pennodc  v.  Dia^ 
logue,  4  Wash.  0.  C.  538. 

134.  Evidence  was  allowed,  on  the  part  of  the 
plaintiff,  of  his  declarations,  in  a  particular  year, 
that  he  had  discovered  and  constructed  the  ma- 
chine  patented,  all  the  parts  of  which  he  de- 
scribed. This  evidence  was  admitted  to  prove, 
not  that  the  plaintiff  was  the  discoverer,  but  that 
he  then  asserted  such  a  right,  and  described  the 
machine.  Evans  v.  Hettiek^  3  Wash.  C.  C. 
408. 

135.  Upon  a  notice  of  the  invention  confined 
to  a  prior  use  in  the  United  States,  the  court  will 
not  permit  evidence  to  be  given  of  a  prior  use  in 
England.     Dixon  v.  Moyer,  4  Wash.  C.  C.  69. 

136.  On  the  general  issue,  without  notice,  the 
defendant  may  object  to  the  plaintiff's  recovery, 
on  the  ground  that  there  is  no  specification,  or 
that  it  IS  unintelligible ;  that  the  patent  is  broad- 
er than  the  discovery ;  that  it  is  for  an  improve- 
ment which  is  not  distinguished  from  the  original 
invention  ;  and  that  the  suggestions  of  the  peti- 
tion are  not  recited  in  the  specification.  Kneass 
V.  Schuylkill  Bank,  ib.  9. 

137.  A  vendor  of  a  patent  right,  in  the  bill  ol 
sale,  described  the  machine  thus  :  **  One  machine 
for  cutting,  making,  and  manufacturing  combs, 
like  the  machines  which  I  use  and  improve,  and 
such  as  I  have  a  patent  right  for."  It  was  held, 
that  this  latter  clause  did  not  amount  to  a  cove- 
nant  on  the  part  of  the  vendor  that  he  had  a  valid 
patent  right.    Bull  v.  Pratt,  1  Conn.  342. 

138.  An  action  of  the  case  will  lie  for  repre- 
sentations made  by  the  defendant,  knowing 
them  to  be  false,  as  to  the  validity  of  a  patent 
right  claimed  by  him,  whereby  the  plaintiff  was 
induced  to  purchase,  ib. 

139.  In  an  action  for  fraud  in  the  sale  of  a  pat- 
ent, on  the  ground  that  A  had  a  prior  patent  for 
the  same  invention,  the  defendant  offered  in  evi- 
dence a  written  agreement  with  A,  for  a  valuable 
consideration,  that  neither  A  nor  his  heirs  would 
thereafter  sue  or  disturb  the  defendant  for  a 
breach  of  A's  patent  right,  but  that  the  defend- 
ant, without  molestation,  might  freely  act  under 
his  patent  right  as  if  A's  had  never  existed.  It 
was  held,  that  this  agreement  gave  to  the  de- 
fendant no  right  to  transfer,  and  could  not  be 
admitted  in  evidence,  ih. 

140.  In  an  action  on  the  case  for  fraud  in  the 
sale  of  a  patent  right,  the  plaintiff  proved  that  a 
certain  patent  had  been  granted  previously  to  a 
third  person,  and  then  ofl^red  parol  evidence  to 
show  that  the  defendant's  patent  was  fi>r  the 
same  invention.     It  was  held  admissible,  ik. 

141.  If  the  defendant's  notice  of  special  mat- 
ter states  that  the  thing  patented  was  known  and 
used  by  A,  B,  and  C,  and  others,  prior  to  the 
plaintiff's  discovery,  the  defendant  may  prove 
its  use  by  others  than  those  stated.  TVeadwM 
y,  Bladen,  4  yfuh  C.  C.  703. 
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PAYMENT. 

I.  What  will  ctmwtUuU  a  Payment. 
II.  Receipts  as  Emdenee  of  PaymenL 

III.  Jijrprepriatien  of  Payments. 

IV.  PrtsumpUan  of  Payment  from  Lapse  of 

'n.ms, 
y.  Payment  to  pmhUe  Officers^  and  Priority  of 

Payment  to  the  Government, 
VI.  Paywunt  in  bad  Money^  4^. 
VI L  Payment  of  Money  into  Court j  find  tohett 

or  where  Payment  sh&uld  be  made, 
VIII.  Pleadings  and  Emdenee, 

I.  What  wiU  constitute  a  Payment, 

1.  A  debt  it  not  extinguished  by  accepting  an 
«>bligation  of  eqaal  dignity.  Bowers  v.  State^  7 
Har.  &.  J.  32.  Oopper  r.  Union  Bank,  ib.  92. 
Hart  Y,  Bofler^  15  S.  &  R.  162. 

2.  Where  aeyeral  amali  promisaory  notes  were 
given  for  a  large  one,  it  was  held,  that  they  were 
BO  satisfaction,  unless  paid,  notwithstanding  the 
testimony  of  a  witness,  who  was  present  at  the 
time  of  the  transaction,  that,  in  his  opinion,  they 
were  accepted  as  payment.  MCGuire  ▼.  Gadsby^ 
3  Call,  234. 

3.  Whether  a  note  was  taken  absolutely  as 
payment,  is  a  question  of  fact  for  the  jury.  John' 
son  ▼.  Weed^  9  Johns.  310. 

4.  A  note  under  seal  is  an  extinguishment  of 
the  account  for  which  it  was  given.  Mills  v. 
Stmrr^  2  Bailey,  359. 

5.  Receiving  a  note  is  primA  fade  pigment. 
Hutekins  v.  OicuU,  4  Verm.  555.  Plankinkom 
V.  Cave^  2  Testes,  370. 

6.  The  giving  a  new  note  is  equivalent  to  the 
payment  S£  a  former  one.  ComwaU  v.  Gould,  4 
Pick.  444. 

7.  A  bill  of  exchange  or  promissory  note,  either 
of  a  debtor  or  any  other  person,  is  not  payment 
of  a  precedent  debt,  unless  it  be  so  expressly 
^reed.  Tobey  v.  Barber,  5  Johns.  68.  M*  Ginn  v. 
Holmesy  2  Watts,  121.  Johnson  v.  Weed,  9  Johns. 
310.  Herring  V,  Sanger,  3  Johns.  Cas.  71.  Mur- 
ray V.  Gouvemeur,  2  Johns.  Cas.  438.  Higgins 
V.  Packard,  2  Hall,  547.  Chastain  v.  Johnson, 
2  Bailey,  574.  Coxe  v.  Hankinson,  Coze,  85. 
KenneU  v.  Mungey,  Peek,  273.  BiU  v.  Porter, 
9  Conn.  23. 

8.  A  promissory  note  is  payment  of  an  account, 
when  it  i«  given  and  received  for  and  in  dis* 
charge  of  such  account.  Bheehy  v.  MandevUle, 
6  Craneh,  253. 

9.  A  negotiable  promissory  note,  given  for  a 
subsisting  debt,  will  not  be  regarded  as  payment 
of  the  d^t,  where  it  is  otherwise  understood  or 
ag;reed  by  the  parties  at  the  time.  Qilmore  v. 
Bmssey,  3  Fairf.  418. 

10.  Where  a  holder  of  a  valid  note  gives  it  up 
to  the  maker  for  a  new  note,  which  is  avoided 
on  the  ground  of  usury,  the  new  note  does  not 
eonstituCe  a  payment  of  the  original  one.  Rams-' 
deU  ▼.  SouU,  12  Pick.  126.  Watkins  v.  HUl,  8 
Pick.  522.  Jensen  v.  Johnson,  11  Mass.  359, 
963.  Tkmrstsn  v.  Perdval,  1  Pick.  415.  Steb- 
hisks  ▼.  Smua,  A  Fick.  97, 100. 

11.  Where  a  new  note  was  given  at  a  bank  as 
a  renewal  of  a  former  note,  including  ,one  new 
obUgor,  and  dropping  two  of  the  former  obligors, 
and  the  bank,  afler  notice  that  the  signature  of 
one  of  the  sureties  to  the  second  note  was  a  for- 
geryr,  brou^t  a  suit  thereon,  obtained  judgment 
a^paioa*  one  of  the  oUigora,  execution  issura,  and 
a  pact  of  tht  maney  was  aada  unt  ef  ana  of  the 
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parties  to  the  second  note,  it  was  held,  that  all 
these  fiicts  amounted  to  a  payment  and  discharge 
of  the  first  note.     Bank  of  Commonwealth  v.  Ray, 

7  J.  J.  Marsh.  272. 

12.  A  promissory  note  given  to  a  creditor  b 
not  payment  of  the  previous  debt,  where  it  is  not 
intended  as  such  by  the  parties.   Watkins  v.  HiU, 

8  Pick.  522.  Thaeher  v.  Dinsmore,  5  Mass.  2119. 
Greenwood  v.  Curtis,  6  Mass.  358.  Johnson  v. 
Johnson,  11  Mass.  359.  Maneely  v.  M*Gee,  6 
Mass.  143.  Goodenow  v.  Tyler,  7  Mass.  36.  £m- 
erson  v.  Providence  Hat  Manufacturing  Co.  12 
Mass.  237.     Vaneleefy.  Therasson,  3  Pick.  12. 

13.  Where  a  debtor  gives  his  negotiable  note 
to  his  creditor  for  debt  due  on  simple  contract, 
the  presumption  is,  that  the  note  is  received  in 
payment,  though  this  presumption  may  be  con- 
trolled  by  evidence  that  this  was  not  the  intent 
of  the  parties.  Reed  v.  Upton,  10  Pick.  522. 
Jones  V.  Kennedy,  11  Pick.  125.  Watkins  v.  Hill, 
8  Pick.  522.  Baker  v.  Briggs,  8  Pick.  122.  Wood 
V.  BodweU,  12  Pick.  268.  Maneely  v.  M'Gee,  6 
Mass.  143. 

14.  Where  a  promissory  note  is  given  for  a 
book  debt,  on  non-payment  of  the  note  the  plaintiff 
may  recover  the  amount  of  the  book  debt,  on  the 
original  consideration,  with  interest  fVom  the  time 
of  settlement.    Putnam  v.  Lewis,  8  Johns.  389. 

15.  If  a  promissory  note  be  given  for  goods 
previously  purchased  and  charged  to  the  maker, 
the  seller  cannot  recover  for  goods  sold  and  de. 
livered,  without  producing  the  note,  or  account- 
ing for  its  loss.     Hays  v.  ATClurg,  4  WatU,  452 

16.  The  mere  giving  of  a  promissory  note,  or 
its  indorsement  to  a  third  person,  does  not  extin 
gnish  the  original  cause  of  action,  provided  the 
payee  can  show  it  to  be  lost,  or  can  produce  it 
on  the  trial,  to  be  cancelled.  Burdick  v.  Green, 
15  Johns.  247. 

17.  Giving  a  promissory  note  is  not  payment 
of  the  money  for  which  such  note  is  given  as 
security,  so  as  to  justify  a  recovery  of  it  by  the 
maker  against  the  payee.  Van  Ostrand  v.  Reed, 
1  Wend.  424. 

18.  An  order,  not  negotiable,  for  the  payment 
of  money,  and  which  has  not  been  paid  or  ac- 
cepted by  the  drawee,  is  not  a  payment  or  extin- 
guishment of  a  precedent  debt.  Hoar  v.  Clute, 
15  Johns.  224. 

19.  An  order  for  money,  if  accepted  as  pay- 
ment, is  snfBcient  to  discharge  a  debt,  if  no  fraud 
intervenes,  or  no  failure  happen  to  vitiate  the 
transaction.     Harrison  v.  Hicks,  1  Port.  423. 

20.  Giving  a  promissory  note  is  not  payment 
in  money,  within  the  act  incorporating  the  Sas- 
qUehanna  Road  Company,  dated  22d  February, 
1812.  Leighty  v.  Susquehanna  and  Waterford 
Turnpike,  14  S.  d:  R.  434. 

21.  A  being  indebted  to  B  in  a  certain  sum, 

C,  at  the  request  of  A,  gave  his  promissory  note 
to  B  for  that  sum,  as  collateral  security,  and  to 
be  in  fhll  for  the  debt,  when  paid.     Afterwards, 

D,  being  indebted  to  C,  gave,  at  C's  request, 
his  promissory  note  to  B  for  the  amount  due  on 
C'a  note,  and  B  thereupon  delivered  up  C's  note 
to  D.  D's  note  has  not  been  paid,  nor  has  B 
taken  any  measures  to  collect  it,  though  sev- 
eral years  have  elapsed,  and  D  has  been,  at  all 
times,  able  to  pay  it.  Held,  (1,)  that  the  effect 
of  giving  up  C's  note  was  not  a  payment  of 
the  original  debt,  nor  an  appropriation  of  the 
security ;  (2,)  that  the  taking  of  D's  note,  in 
the  manner  stated,  did  not  operate  as  a  pay- 
ment, conditional  or  absolute,  but  as  a  mere 
substitute  for  the  note  of  C,  which  was  but 
oollateial  weounty ;    (3,)   and  that  B  had  hot 
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eonverted  what  was  receiyed  as  aecnrity  into 
payment,  by  forbearing  to  collect  D'a  note. 
Subhins  v.  Kellogg^  5  Conn.  265. 

22.  If  a  new  security  be  ffiren  for  a  former 
liability,  which  is  not  available  in  law  to  the  re- 
ceiver, on  account  of  a  want  of  aothority  in  the 
agent  giving  it,  it  does  not  constitute  a  discharge 
or  payment  of  such  liability.  Emerson  v.  ProV' 
idtnct  Hat  Manufaeturine  Co,  12  Mass.  237,  244. 

23.  A  note  given  b^  &e  debtor  or  his  agent, 
for  goods  sold  and  delivered,  is  no  payment,  un- 
less the  vendor,  at  the  time,  expressly  agrees  to 
receive  it  as  payment.  Porter  v.  TaleoU^  1  Cow. 
359.    Ayres  v.  Vanlieu,  2  South.  765. 

24.  A  creditor  taking  a  note,  which  he  in- 
dorses and  gets  discounted  at  bank,  but  is  after- 
wards obliffed  to  pay,  has  not  received  payment 
thereby  of  an  antecedent  debt.  Kean  v.  Du- 
fresne,  3  S.  &  R.  233. 

25.  Where  the  payee  of  a  promissory  note, 
payable  in  cash  notes,  delivered  the  same  to  the 
maker,  on  the  receipt  from  him  of  other  notes  by 
indorsement,  it  was  held,  that  this  transaction  did 
not  operate  to  discharge  such  note,  there  being 
no  express  agreement  to  that  effect.  Crocket  v. 
Trotter^  1  Stew.  A  Port.  446. 

26.  The  memorandum  of  an  agreement,  made 
by  one  of  two  executors  with  the  executors  of  the 
will  of  another  man,  that  the  personal  debt  of 
him  who  made  the  memorandum  should  be  ap- 
plied to  the  payment  of  a  certain  note  held  by 
nim,  as  executor,  against  the  last-mentioned  es- 
tate, amounts  to  a  payment,  and  is  not  merely  an 
executory  agreement,  but  one  immediately  exe- 
cuted.    Gardiner  v.  CaUender,  12  Pick.  374. 

27.  Where  A  gave  his  notes  to  B  for  money 
lent,  and  afterwards  executed  a  deed  of  land  to 
B  for  the  debt,  who  gave  the  deed  to  A  to  get  it 
recorded,  on  A's  promise  to  have  it  duly  record- 
ed, and  also  gaVe  up  the  notes  to  A,  and  A  kept 
the  deed  wiUiout  having  it  recorded,  and  sold 
the  land  to  another  person,  whoie  deed  was  re- 
corded ;  it  was  held,  that,  A  having  got  pones- 
sion  of  the  notes  by  fHud,  there  was  no  payment 
or  extinguishment  of  the  original  debt,  and  that 
B  might  recover  the  money,  but  on  the  usual 
money  counts.    Arnold  v.  Crane^  8  Johns.  79. 

28.  In  replevin  for  rent  in  arrear,  the  plaintiff 
offered  evidence  that  he  did,  without  any  consid- 
eration therefor,  assign  to  the  defendant  a  note 
of  hand,  which  the  defendant  received,  and  ajPreed 
to  take  upon  himself  the  recovery  thereof,  and 
to  answer  to  the  plaintiff  for  its  amount,  which 
be  offered  as  evidence  of  payment  to  the  amount 
of  said  note,  in  part  discharge  of  the  rent  avowed 
for.  Held,  that  it  was  no  evidence  of  such  pay- 
ment.  Wolgamot  V.  Brunwr^  4  Har.  A  M'Hen.  89. 

29.  J.  covenanted  with  R.  to  pay,  within  a  spe- 
cified time,  $210  on  a  note  for  $325,  due  from  R.  to 
H.,  and  secured  by  mortgage  of  personal  proper- 
ty. H.  procured  a  decxee  for  foreclosure  and  sale, 
and  J.  purchased  the  property  for  $300,  after  the 
expiration  of  the  time  specified  in  his  covenant. 
It  was  held,  that  this  was  not  a  payment,  within 
the  meaning  of  his  covenant.  Rauey  v.  Jones,  7 
J.  J.  Marsh.  303. 

30.  Giving  a  creditor  a  bank  -cheek  is  not  an 
absolute  payment.  CromweU  v.  Lovett,  1  Hall, 
56.     Frankun  v.  Vandervool,  ib.  78. 

31.  The  giving  a  check  which  is  merely  col- 
orable does  not  constitute  a  payment.  Dennie  v. 
Hart,  2  Pick.  204.  People  v.  HotoeU,  4  Johns. 
296.     Patton  v.  Ash,  7  S.  &  R.  116. 

32.  Where  a  check  was  given  by  the  plaintiff 
to  the  defendant,  and  many  years  silerwards  the 
defendmo  executed  a  note  to  the  plaintiff,  to  be 


indorsed  by  him  for  the  accommodation  of  the 
defendant,  it  was  held,  that  the  check  should  be 
presumed  to  have  been  settled  or  accounted  for. 
M'Rae  v.  Boast,  3  Rand.  481. 

33.  Where  a  bank  has  bona  fide  assigned  all 
interest  in  a  debt  contracted  with  it,  the  aasiffnee 
is  not  bound  to  receive  the  notes  of  the  bank  in 
payment  of  the  debt.  M'Dou^al  v.  Holmes,  1 
Ham.  376.    Paneost  v.  Ruffin,  ib.  386. 

34.  Private  notes,  that  is,  of  individuals  or 
companies,  when  taken  in  payment  or  discharge 
of  an  existing  contract,  are  accepted  at  the  risk 
of  the  payer,  and  the  receivsr  is  entitled  to  some 
remedy  if  a  deficiency  is  discovered  in  the  value 
of  the  intended  payment.  Young  v.  Adams,  6 
Mass.  182, 186. 

35.  A  note  given  by  the  debtor,  with  surety,  is 
prima  facie  payment  of  the  original  debt.  Curtis 
V.  Ingham,  2  Verm.  290. 

36.  Giving  a  note  of  a  third  person,  as  collat- 
eral security,  is  not  payment  by  the  purchaser  of 
goods,  and  no  custom  can  make  it  so.  PrescoU 
V.  Hvbbell,  1  M'Cord,  94. 

37.  An  unpaid  order  on  a  third  party  will  not 
discharge  the  original  debt ;  an  insufficient  secu- 
rity is  not  a  payment.  Printems  v.  Hdfrie,  1 
N.  &  M.  187. 

38.  A  note  of  a  third  person  being  passed  as 
payment,  and  being  void,  having  been  given  on 
a  gambling  consideration,  the  value  of  the  proper- 
ty sold  may  be  recovered,  without  recourse  to  the 
maker  of  the  note.     Beard  v.  Brandon,  2  ib.  102. 

39.  Where  the  vendor  of  goods  is  induced  to 
take  the  note  of  a  third  person  as  payment,  by  a 
fraudulent  representation  of  the  solvency  of  that 
person,  the  note  is  no  satisfaction.  Pierce  v- 
Drake,  15  Johns.  475. 

40.  Where,  on  the  sale  of  goods,  the  vendor 
takes  the  note  of  a  third  person,  payable  at  a  fu- 
ture day,  in  payment,  at  his  own  risk,  and  there 
is  a  fraudulent  representation  on  the  part  of  the 
vendee  as  to  the  note,  it  is  not  payment,  and  the 
vendor  may  bring  his  action  immediately  for 
goods  sold  and  delivered.  WUlson  v.  Force,  6  ib. 
110. 

41 .  Defendant  may  not  defeat  plaintiff's  claim, 
by  crediting  it  to  the  account  of  a  third  person, 
without  evidence  that  plaintiff  consented  to  such 
credit.     Chase  v.  Smith,  5  Verm.  556. 

42.  Where  a  creditor  takes  an  order  from  his 
debtor  on  a  third  person,  for  a  sum  alleged  by  the 
debtor  to  be  due  within  a  few  days,  and  the  cred- 
itor takes  the  notes  of  such  third  person,  payable 
in  six  and  nine  months,  he  makes  the  debt  his 
own,  and,  in  case  of  the  non-payment  of  the  notes, 
cannot  look  to  the  debtor  for  the  amount  of  the 
draft.    Southwiek  v.  Sax,  9  Wend.  122. 

43.  If  the  vendor  of  goods  receives  from  the 
purchaser  the  note  of  a  third  person,  made  paya- 
ble to  himself,  and  not  indorsed  <»"  guarantied  by 
the  purchaser,  such  note  will  be  deemed  to  have 
been  accepted  by  the  vendor  in  full  payment  and 
satisfaction,  unless  the  contrary  be  expressly 
proved.  Whitbeek  v.  Van  Jfess,  11  Johns.  409 
Alitor,  if  the  note  is  forged,  or  the  vendor  was  in- 
duced to  take  it  by  the  misrepresentation  of  the 

Purchaser  as  to  the  solvency  of  the  maker,  t^. 
\reed  v.  Cook,  15  ib.  241.    Pierce  v.  Drake,  ib. 
475.    Vide  Smith  y.  Rogers,  17  ib.  340. 

44.  Where  one  received  of  his  debtor  a  note 
payable  in  a  specific  article  between  third  per- 
sons, on  the  agreement  that  the  payment  of  the 
note  should  be  a  payment  of  his  debt,  the  note,  if 
not  paid,  to  be  returned  to  the  debtor,  and  an 
article  of  inferior  value  was,  with  the  debtor's 
knowledge,  tamed  oat  to  him,  which  he  refused 
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ina  zetamed  the  note,  and  ined  for  his  debt,  held, 
that  there  had  been  no  payment  of  it.  Keyes  ▼. 
Carpenter^  3  Verm.  209. 

45.  Where  one  of  the  ownen  of  a  ship,  acting 
as  the  ship^'s  husband,  gave  his  note  fbr  supplies, 
taking  a  receipt  in  full,  it  was  held,  that  this  was 
not  a  payment,  and  that  all  the  owners  were  lia- 
ble if  the  note  was  not  paid.  Sehermerhom  t. 
Lainesj  7  Johns.  311. 

46.  Taking  a  note  from  one  partner,  for  a  part- 
nership debt  due  by  simple  contract,  is  not  a 
merger  of  the  simple  contract  debt,  unless  it  is 
averred  and  proved  that  the  note  was  received  in 
discharge  of  the  simple  contract.  Sneed  v.  Wiest- 
er,  2  A.  K.  Marsh.  S^.  Taking  a  note,  to  oper- 
ate as  a  discharge  ^<  when  paid,  '  is  not  such  a 
merger,  ib, 

47.  In  an  action  by  an  indorsee  against  the 
maker  of  a  ne^tiable  note,  indorsed  when  over- 
due, money  paid  on  account  of  the  note  by  the 
maker  to  the  payee,  who  gave  his  negotiable 
notes  therefor,  instead  of  indorsing  the  same,  was 
held  to  constitute  a  payment.  Sargent  v.  South- 
gate,  5  Pick.  312. 

48.  A  holding  promissory  notes  against  B,  and 
B  holding  a  note  of  A  for  a  less  amount,  not  ne- 
gotiable, payable  by  instalments.  A,  without  the 
assent  ofoy  indorses  the  sums  due  from  him  to  B, 
as  the  instalments  fall,  on  B's  notes,  which  were 
not  then  payable.  It  was  held,  that  A  was  still 
the  tiiutee  of  B,  to  the  amount  of  his  note  to  B. 
Gresiuwi  v.  Walker^  5  Mass.  214. 

49.  Ifpayment  is  made  to  a  creditor  by  a  note 
of  a  third  person,  the  note  is  taken  at  the  risk  of 
the  creditor,  where  there  is  no  fraud,  unless  there 
is  an  agreeuient  to  the  contrary.  Wiseman  v. 
I^MMua,  7  ib.  286.  Trotter  ▼.  Crockett^  2  Port. 
401.  See  Gloucester  Bank  v.  Sal^tn  Bank^  17 
Mass.  33. 

50.  Payment  made  to  an  intermediate  holder 
of  a  note  transferred  by  delivery,  without  notice 
<^  the  transfer,  such  holder  being  the  real  owner 
of  the  note,  is  good.  Richardson  v.  Famsworth^ 
1  Stew.  55. 

51 .  A  bill  of  exchange,  remitted  in  payment 
of  a  debt  due  to  the  person  to  whom  it  is  sent, 
where  the  amount  or  the  bill  is  lost  by  the  negli- 
gence of  the  person  to  whom  it  was  transmitted, 
IS  to  be  considered  as  pavment  of  the  debt.  Rob- 
erU  ▼.  GaUagker^  1  Wasii.  C.  C.  156. 

52.  Aliter^  if  only  remitted  to  the  creditor  as 
agent  to  collect  or  negotiate,  ib. 

53.  The  taking  of  a  new  bond  is  no  extin- 
guishment of  a  prior  bond,  and  the  obligee  may 
proceed  npon  either.  BaUeyy.  ^r^At,  3  M'Cord, 
484. 

54.  A  bond  will  not  be  considered  as  payment 
of  money  due  upon  a  mortgage,  where  there  is 
no  evidence  of  its  being  received  as  satisfaction. 
Hamilton  v.  CaUender,  1  Dall.  420. 

55.  The  giving  a  bond  fbr  the  debt  of  another 
IS  not  payment,  and  an  action  fbr  money  paid  will 
not  lie  against  the  person  for  whose  debt  the 
bond  was  given.  Cumming  v.  Hockley^  8  Johns. 
202. 

56.  A  boi^d  of  a  stranger,  placed  by  a  debtor  in 
the  hands  of  his  creditor  for  collection,  will  be 
presomed  as  paid,  unless  it  is  returned,  or  offered 
to  be  returned,  in  a  reasonable  time.  Day  v. 
Clarke^  1  A.  K.  Marsh.  521. 

57.  C.  gave  his  bond  to  B.  for  a  certain  sum  of 
money,  on  the  payment  of  which  B.  agreed  to 
convey  a  certain  quantity  of  land  to  C.  B.  deliv- 
ered the  bond  to  F.,  with  an  authority  to  receive 
the  naoney.  C,  with  G.  as  his  surety,  gave  a  joint 
and  several  note  to  F.  for  the  an^ountof  the  bond. 


which  was  given  up  to  C.  Held,  that  the  note 
was  a  payment  of  the  bond ,  and  that,  in  an  action 
against  one  of  the  makers,  he  could  not  set  up  in 
defence  an  agreement  by  F.  that,  in  case  B.  should 
refuse  to  consider  the  note  as  payment  of  the 
bond,  it  should  be  returned,  nor  want  of  consid- 
eration by  reason  of  the  failure  of  B.  to  convey 
the  land  to  C.  Parsons  v.  Gaylord,  3  Johns. 
463. 

58.  The  execution  of  a  bond  by  the  principal 
and  his  wife,  for  the  amount  of  a  judgment  against 
him  and  his  sureties,  is  not,  per  se,  a  legal  satis- 
faction of  the  judgment.  Covington  v.  Clark^  5 
J.  J.  Marsh.  59. 

59.  Where  the  condition  of  a  bond  is  to  pay  a 
sum  of  money  at  or  upon  a  certain  day.,  a  ten- 
der of  bills  of  credit,  under  the  tender  act  of 
Maryland,  made  before  the  day,  was  held  good. 
JifHard  V.  Whetcrofi,  3  Har.  &  M'Hen.  85.  Vide 
q^ynn  v.  Wheteroft^  ib.  136.     S.  C.  ib.  352. 

60.  A  plaintiff  is  entitled  to  but  one  satisfao' 
tion  of  several  judgments  obtained  against  sev- 
eral peraons  for  the  same  debt.  Dams  v.  Bark- 
toy,  1  Bayley,  141. 

61.  A  payment  to  one  partner  is  payment  to 
the  whole.     Scott  v.  Trent^  1  Wash.  77. 

62.  Payment  of  a  whole  debt,  to  one  of  sevenu 
joint  obligees  or  creditors,  is  payment  to  all 
Morrow  v.  Starke^  4  J.  J.  Marsh.  367. 

63.  Payment  of  a  judgment  by  a  trustee,  out 
of  a  trust  fund,  is  as  complete  as  if  the  debtor 
himself  paid  it.    Keiler  v.  Leib^  1  Pennsyl.  220. 

64.  The  payment  of  a  debt  by  one  not  a  party 
to  the  contract  is  an  extinguishment  of  the  de- 
mand, whether  made  with  the  assent  of  the 
debtor  or  not.     Harrison  v.  Hicks,  1  Port.  423 

65.  If  a  son  receives  payment  of  a  note  not 
due,  in  the  absence,  and  contrary  to  the  order,  of 
his  father,  and  surrenders  the  note,  the  father 
may  maintain  trover  for  the  note.  Kingman  v. 
Pierce,  17  Mass.  247. 

66.  A  surety  in  an  appeal  bond,  couditioned  to 
**  pay,"  &c.,  ooes  not  oischargo  his  obligation  by 
replevying  the  original  debt,  without  actually 
paying  it.    Morrow  v.  Mason,  7  J.  J.  Marsh.  370 

67.  If  one  of  two  judgment  debtors  pay  to  the 
creditor  the  amount  of  the  judgment,  taking  his 
receipt  and  discharge  therefor,  and  the  payment 
be  not  indorsed  on  the  execution,  the  execution 
cannot  afterwards  be  served  upon  the  other 
debtor  for  the  benefit  of  him  who  had  made  the 
payment.     Hammatt  v.   Wyman,  9  Mass.  138. 

68.  A  presumption,  that  a  legacy  was  intended 
as  a  payment  of  a  bond  given  by  the  testator  for 
certain  services,  must  rest  on  Uie  fact  that  the 
legacy  was  given  in  consideration  of  the  same 
services.     Strong  v.  WiUiams,  12  ib.  391. 

69.  Where  a  pecuniary  legacy  from  a  debtor 
does  not  equal  the  debt,  it  does  not  constitute  a 
payment,  ib, 

70.  The  appointment  of  a  debtor  as  executor 
and  bis  acceptance  of  the  trust,  do  not  constitute 
a  discharge  or  payment  of  the  debt.     Winship  v 
JBojs,  12ib.  199,205« 

71.  A  sale  for  *'  cash,"  by  a  commission  mer- 
chant, means,  in  Vermont,  for  money  to  be  paid 
on  delivery  of  the  property.  BUss  v.  Jimold^  8 
Verm.  255. 

72.  The  foreclosure  of  a  mortgage  is  in  no 
strict  legal  sense  a  payment ;  yet  the  value  of  the 
land  shall  enure  by  way  of  payment.  Briggs 
V.  Richnuntd,  10  Pick.  396. 

73.  Where  no  specific  time  is  fixed  in  a  con 
tract  for  the  payment  of  money,  it  is  payable  on 
demand.     Bank  of  Columbia  v.  Htgner,  1  Pet. 
455. 
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74.  The  maker  of  a  note  sent  billi  to  the 
payee,  with  orders  to  the  bearer  to  see  the 
amount  indorsed,  or  to  take  a  receipt.  The 
payee  gave  a  receipt  promising  to  indorse  the 
amount  or  return  the  bills  when  called  for.  The 
next  day,  and  before  the  maker  had  notice  of  this 
receipt,  the  bank  whose  bills  had  been  taken 
failed.  Held,  that  this  was  a  payment  pro  tanto. 
Stww  v.  Perry ^  9  Pick.  530. 

75.  H.  being  indebted  to  P.,  it  was  amed  be- 
tween them  that,  in  consideration  of  P.^  forbear- 
ance, P.  should  send  some  flour  of  H.'s  to  his  own 
commission  merchant,  for  sale,  the  net  proceeds 
of  which  were  to  be  applied  to  H.'s  credit.  P. 
accordingly  consifirncd  the  flour  to  his  commis- 
sion merchant,  with  directions  to  sell  and  remit 
the  proceeds  to  him.  The  merchant  afterwards 
wrote  to  P.,  informing  him  that  the  flour  had  been 
sold,  and  that  the  proceeds  should  be  remitted  to 
him,  as  requested.  Before  the  time  appointed 
for  the  remittance  to  be  made,  the  merchant 
failed,  and  the  money  was  lost,  in  spite  of  the 
efforts  of  P.  to  secure  it.     Held,  that  this  was  no 

{>ayment  of  H.'s  debt,  but  that  he  must  bear  the 
OSS.     Harpers  v.  Patten^  1  Leigh.  306. 

76.  A  writing  not  under  seal,  signed  by  the 
heirs  of  the  guarantor  of  a  promissory  note,  after 
his  decease,  the  plaintiff  being  one  o^them,  pur- 
porting to  release  a  portion  of  the  estate  to  one 
of  the  heirs,  reserving  enough  to  pay  the  note 
aforesaid,  was  held  not  to  be  proof  of  a  payment 
of  the  note  or  satisfaction  of  the  liability  afore- 
said of  the  guarantor.  True  v.  Harding^  3  Fairf. 
193. 

77.  An  administrator  assumed  the  payment  of 
a  debt  of  his  intestate,  and  gave  his  note  for  the 
amount,  having  received  money  of  the  estate  to 
the  amount  of  the  debt,  in  order  to  pay  it.  He 
continued  solvent  for  three  years  after,  during 
which  period  the  plaintiffs  extended  their  credit 
to  him  by  receiving  a  note  ;  at  the  end  of  which 
time  he  fiiiled,  having  never  paid  the  debt. 
Held,  that,  under  the  circumstances  of  the  case, 
it  might  be  intended  that  the  note  was  accepted 
in  satisfaction  of  the  debt,  and  that  the  plaintiffs 
could  not  throw  their  loss  upon  the  estate  of  the 
intestate.    James  v.  Hockley,  16  Johns.  273. 

78.  If  the  insured  is  indebted  to  his  broker,  and 
hands  him  a  policy  to  be  adjusted,  and  the  broker 
adjusts  the  policy,  debits  the  insurer,  and  credits 
the  assured,  it  is  a  payment,  unless  the  assured 
dissents  at  the  time.  Betkune  v.  Jfeilsen^  3 
Caines,  139. 

79.  A  part  payment  of  what  a  person  is  bound 
in  law  to  pav  forms  no  consideration  for  postpon- 
ing the  residue ;  neither  can  the  verbal  promise 
of  the  paintiff  to  postpone  the  payment  of  the 
balance  be  enforced.  Price  y.  Cannon^  3  Mis. 
453. 

80.  Part  payment  having  been  made  to  one  of 
two  purchasers,  upon  a  joint  contract  which  they 
afterwards  rescind,  renders  them  both  liable  in 
an  action  for  money  had  and  received.  Jfeil  v. 
Cheeves,  1  Bailey,  537. 

81.  In  an  action  of  trover,  for  com  placed  in 
the  warehouse  of  the  defendant  on  storage,  and 
which  they  refused  to  deliver,  claiming  to  retain 
it  for  the  payment  of  a  debt  due  to  Uiem  from 
the  plaintiff,  it  was  held,  that  as  there  was  no 
evidence  that  the  com  was  delivered  to  the  de- 
fendants to  be  applied  by  them  to  the  discharge 
of  the  debt  due  by  the  plaintiff  to  them,  or  was 
placed  in  their  hands  as  factors,  with  authority 
to  sell  the  same,  the  plaintiff  was  entitled  to  re- 
cover.    Hapkifu  V.  Slump,  2  Har.  A  J.  300. 

83.  The  o^cia]  receipt  of  a  sheriff  to  a  de- 


ftndant  in  aa  execution  is  evidence  of  pa  raent^ 
although  he  fail  to  make  return  of  it,  and  after- 
wards, before  the  money  is  paid  over  to  the 
plaintiff,  a  writ  of  error  is  sued  out.  But  if, 
after  such  writ  is  sued  out,  money  be  deposited 
with  the  sheriff  to  be  paid  over  if  judgment  be 
affirmed,  it  is  not  a  payment,  and  remains  at  the 
risk  of  the  payor.    Sanders  r.  Rives,  3  Stew.  109. 

83.  Where  a  party,  holding  a  contingent  note, 
receives,  in  lieu  thereof,  a  note  for  a  smaller  sum, 
payable  absolutely,  it  is  a  good  accord  and  satis- 
faction.    WinsUno  v.  Hardin,  3  Dana,  543. 

84.  Where  judgment  has  been  rendered 
against  a  defendant  who  has  subsequently  con- 
veyed real  estate  to  the  plaintiff,  he  is  entitled, 
under  a  plea  of  payment,  to  a  scire  facias  issued 
to  revive  the  original  judgment,  to  a  credit  for 
the  value  of  the  property  at  the  date  of  the  con- 
veyance.    V.  States  V.  Thompson,  Gilpin,  614. 

85.  Where  property  is  placed  by  the  debtor  in 
his  creditor  s  hands,  it  is  not  to  be  considered  as 
payment  in  full  unless  that  appears  to  be  the 
intention  of  the  parties.  Perit  v.  Pittfidd,  5 
Rawle,  166. 

86.  If  a  note  is  ffiven  for  a  certain  sum,  to  be 
paid  in  specific  articles,  the  payor  has  a  right  to 
elect  between  money  and  the  articles  up  to  the 
day  of  payment ;  after  that  time,  the  payee's  right 
to  demand  money  is  absolute.  Church  v.  Fetorow, 
2  Pennsvl.  301. 

87.  Where  a  judgment  creditor  has  elected  to 
take  his  payment  from  the  personal  estate  of  the 
debtor,  by  levying  on  it,  he  cannot  resort  to  the 
real  estate,  to  the  exclusion  of  a  mortgagee  whose 
mortgage  was  recorded  before  the  Ji.  fa.  of  the 
judgment  creditor    issued,  though   not    before 

i'udginent  was  given.     Dean  v.  Patten,  13  S.  dk 
L.  341. 

88.  A  testator  bequeathed  all  his  negroes 
to  be  divided  equally  among  his  grandchildren, 
share  and  share  alike,  among  such  as  should  be 
living  at  the  time  of  such  division,  and  not 
otherwise ;  and  that  the  division  should  take 
place  so  soon  as  the  debts  were  paid.  A  sale  was 
made  by  the  executor,  to  enable  each  legatee  to 
purchase  in  the  amount  of  his  share,  and  the 
nusband  of  one  of  the  legatees  purchased  two 
negroes,  and  gave  the  executor  a  bond  and  mort- 
gage for  the  same,  indorsed,  *'  Given  as  security 
in  case  of  any  demands  or  suits  coming  asainsC 
the  estate,  or  till  a  final  settlement  take  place.*' 
Afler  this,  a  bill  was  filed,  and  a  partial  decree 
made  for  partition,  but  yet  no  division  was 
made ;  and  then  the  wife  of  the  purchaser  died. 
It  was  held,  that,  by  the  sale,  the  debts  were  pre- 
sumed to  be  paid,  and  that  the  legacy  by  this 
sale  was  placed,  by  assent  of  the  executor,  in 
possession  of  the  husband,  and  that  he  could  not 
revoke  it,  or  recall  the  property,  on  the  ffronnd 
that  no  division  had  been  made.  Stephens  v. 
Stephens,  1  M'Cord,  87. 

89.  Where  stores  were  sold  to  a  ship's  hus- 
band, and  charged  to  all  the  owners,  and  subse- 
quently  the  term  of  credit  was  extended,  and 
the  note  of  the  ship's  husband  was  taken,  and  a 
receipt  given  for  the  note,  as  in  full  for  the 
stores,  it  was  held,  that  this  did  not  exonerate 
the  other  owners  from  their  original  liabili- 
ty, and  that  assumpsit  might  be  maintained 
against  them,  jointly  with  the  ship's  husband,  for 
the  price  of  the  stores.  Muldon  v.  Whidoek,  1 
Cow.  290. 

90.  Payment  of  part  of  the  purchase  money, 
under  a  parol  contract,  together  with  settling, 
clearing,  and  building,  give  a  title.     Smdik  v 
Patton,  1  S.  dk  R.  80. 
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91.  Where  collateral  seenriiy  ia  reeeiyed  for 
a  debt,  with  power  to  convert  the  security  into 
money,  and  the  proceeds  of  the  security  equal 
or  exceed  the  amount  of  the  debt,  the  debt  \b 
de  facto  paid.     Hunt  ▼.  Jfevera^  16  Pick.  500. 

92.  A  payment  to  an  attorney,  after  notice  of 
aubstitution,  is  void.     Weist  ▼.  Lee,  3  Teates,  47. 

93.  Where  it  was  agreed  between  a  debtor  and 
his  creditor  that  the  former  should  give  an  abso- 
lute deed  of  oonyeyance  of  his  farm,  as  collateral 
security  for  the  debt,  and  that  a  bond  should  be 
executed  by  the  latter,  conditioned  to  reconvey 
on  payment  of  the  money ;  and  the  deed  was 
executed,  delivered,  and  recorded ;  but  the  execu- 
tion of  the  bond  was  deferred  to  another  day, 
before  which  the  creditor  died,  and  so  the  bond 
was  never  made  ;  it  was  holden,  that  this  was  no 
bar  to  a  recovery  of  the  debt  by  the  administra- 
tor of  the  creditor.  Woodman  v.  fFoodman,  3 
Greenl.  350. 

94.  The  property  of  A  being  confiscated  under 
the  acts  and  by  the  courts  of  a  foreign  state,  and 
a  commissioner  appointed  to  collect  the  debts  due 
to  his  estate,  payment  to  that  commissioner  of  a 
note  given  by  B  to  A,  in  Connecticut,  before  the 
confiscation,  shall  discharge  B  from  any  further 
liability  thereon.     Baldwin  v.  Kellogg,  1  Day,  4. 

95.  Money  extorted  by  a  creditor  from  his 
debtor,  by  an  unlawful  execution,  shall  be  con- 
sidered a  payment  of  the  debt.  Lord  v.  Water' 
kouscy  1  Root,  430. 

96.  Chattels,  upon  which  C  had  a  lien,  were 
sold  by  A  to  B,  and  B,  in  order  to  obtain  the 
chattels,  was  compelled  to  pay  C's  claim.  It  was 
held,  that  the  sum  thus  paid  might  be  considered 
as  a  payment  pro  tanto  to  A.  Partridge  v.  D. 
College,  5  N.  Hamp.  286. 

97.  W.,  who  was  absent,  wrote  to  N.,  request- 
ing him  to  borrow  of  M.  &.  sum  of  money  to  pay 
a  debt  of  W.,  and  promising  to  repay  him  the 
money  on  his  return.  This  letter  was  shown  to 
M.,  and  the  money  obtained,  for  which  N.  gave 
his  note.  W.,  on  his  return,  went  to  M.  with 
the  money,  and  offered  to  pay  N.'s  note,  but  M. 
permitted  W.  to  retain  the  money,  and  agreed  to  I 
wait  for  the  money  due  on  the  note.  It  was 
held,  that  N.  must  oe  considered  as  standing  on 
the  ^ound  of  a  surety,  and  that  if,  in  the  opinion 
of  the  jury,  there  vras  a  contract  to  give  W.  day 
of  payment  with  the  assent  of  N.,  the  offer  to 
pay  the  note  was,  under  the  circumstances,  to 
be  considered  as  payment,  and  the  agreement 
to  wait  as  a  new  loan  to  W.  M^Q;aestvn  v. 
Jfoyety  6  N.  Hamp.  19. 

ife.  Where  a  party  agreed  to  accept  a  sf»eeific 
article  of  property  m  payment  of  a  judgment, 
and  it  was  delivered  and  accepted,  such  accept- 
ance was  held  to  be  an  appropriation  in  satisfac- 
tion, in  judgment  of  law.  JSrovm  v.  Feeter,  7 
Wend.  301. 

90.  The  delivery  of  an  execution  to  a  plain- 
tifiT,  and  no  return  thereto,  or  failure  to  procure 
satisfaction  shown,  is  not  prima  fade  evidence  of 
the  payment  of  the  judgment.  Runyanr,  Weir, 
3  Habit.  286. 

100.  The  giving  and  receiving  of  one  obliga- 
tion, in  lieu  of  another,  the  parties  to  which,  or 
some  of  them,  are  different,  may  be  pleaded  as 
accord  and  satisfaction.  Whether  it  were  such, 
or  only  a  guaranty,  is  a  question  for  the  jury. 
BuUen  v.  M'Gillicuddy,  2  Dana,  91. 

101.  A  gave  to  C  an  order  on  B  for  $90,76, 
which  was  to  be  in  payment  of  u  debt  of  $100 
due  from  A,  provided  B  accepted  the  order :  if  it 
was  not  accepted,  it  was  to  be  returned  to  A's 
brother-in-law,  who  lived  near     B  refused  to 


accept  the  order,  and,  some  two  or  three  months 
afler,  the  note  was  offered  to  B's  brother-in-law, 
who  declined  to  receive  it.  '  Held,  that  the  crder 
was  not  payment,  not  being  accepted,  and  that 
A  was  not  entitled  to  notice  of  its  non-accept- 
ance or  non-payment,  the  terms  of  the  agree- 
ment being  a  waiver  of  the  right  of  notice. 
Geiser  v.  Kerskner,  4  Gill  &  Johns.  305. 

102.  Held,  also,  that  the  order,  being  for  a  less 
sum  than  the  debt,  would  be  no  payment  without 
a  release,  ib. 

II.   Receipts  as  Evidence  of  Payment, 

103.  A  receipt  in  fall  on  a  settled  account  is 
not  conclusive  on  the  parties,  but  is  merely 
prima  facie  evidence  of  what  it  purports  to  be, 
and  may  be  opened  if  it  be  unfairly  obtained. 
Lawrence  v.  Schuylkill  Jfav.  Co.  4  Wash.  C.  C. 
562.  Ensign  v.  Webster,  1  Johns.  Cas.  145. 
McDowell  V.  Lemaitre,  2  M*Cord,  320.  Maze  v. 
Miller,  1  Wash.  C.  C.  328.  Thompson  v.  Faus^ 
sat.  Pet.  C.  C.  182. 

104.  If,  however,  the  rights  of  a  party  are  in 
doubt,  and  opportunity  is  given  him  to  satisfy 
himself  in  regard  to  them,  a  receipt  given  by 
him,  for  less  wan  he  is  in  strictness  entitled  to, 
will  not  be  set  aside,  ib. 

105.  A  receipt  in  full,  intended  so  to  be,  and 
where  the  creditor  had  the  means  of  ascertaining 
the  amount  of  his  claim,  will  be  held  to  operate 
as  such,  though  the  claim  be  larger  in  amount 
than  the  receipt.  Holbrook  v.  Blodget,  5  Verm. 
520. 

106.  A  receipt  for  a  note  as  cash  is  not  conclu- 
sive evidence  that  the  note  was  taken  as  an  ab- 
solute payment;  and  it  is  merely  a  suspension 
of  the  right  of  action  during  the  time  allowed 
for  payment  of  the  note.  Putnam  v.  Lewis,  8 
Johns.  389.     Tobey  v.  Barber,  5  ib.  68. 

107.  A  receipt  for  the  purchase  money,  in  a 
deed  for  the  conveyance  of  land,  is  only  prima 
facie  evidence  of  ite  payment.  Higdon  v.  Thomas^ 

1  Har.  A  GUI,  139. 

108.  Receipts  on  a  note  are  presumptive  evi- 
dence of  payments ;  it  is  for  the  jury  to  decide  ir 
they  were  indorsed  in  order  to  taJce  the  debt  out 
of  the  statute  of  limitations.     Gibson  v.  Peebles 

2  M'Cord,  418. 

109.  Where  A  gave  a  note  of  C  (knowing  of 
his  insolvency)  to  B,  in  payment  of  a  debt,  the 
transaction  is  fraudulent,  and,  though  B  gives  a 
receipt  in  full,  the  debt  is  not  discharged.  Sny- 
der  V   Findley,  Coxe,  48. 

110.  Where  a  receipt,  signed  by  an  agent  of 
two  creditors,  for  a  sum  paid  on  account  of  the 
debte  to  each,  is  offered  to  show  payment  of  tlie 
debt  to  either,  it  is  for  the  debtor  to  show  to  what 
extent  the  sum  paid  was  applicable  to  that  debt, 
or  that  it  was  sufficient  to  discharge  both.  Nott, 
J.,  dissenting.     Marshall  v.  Ifagd,  1  Bailey,  266. 

111.  And  if  such  payment  be  made  without 
any  directions  by  the  debtor,  the  agent  may 
make  the  application  as  he  may  think  proper, 
ib.  308. 

112.  A  receipt  given  to  one  in  his  own  name 
is  evidence  of  payment  on  his  own  aooount,  not 
on  a  joint  account ;  the  amount  being  just  enough 
to  cover  a  separate  balance,  and  nothing  being 
said  about  its  application.  Robert  v.  Gamie,  3 
Caines,  14. 

113.  In  an  action  by  a  creditor,  who  has  proved 
his  debt  and  received  a  dividend  under  an  uncon- 
stitutional state  bankrupt  law,  such  dividend  wiP 
be  considered  as  a  payment,  pro  tanlo,  of  hi^ 
debt.     Kimberly  v.  Ely,  6  Pick.  440. 
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1 14.  A  conditional  receipt  is  not  admissible  to 
support  a  plea  of  a  positive  settlement  or  payment. 
Yeuren  r.  SffiudU^y  3  Verm.  251. 

115.  The  receipts  of  a  person,  not  a  party  to 
the  suit,  are  not  evidence  to  prove  payment  of 
money  to  him.     Davis  v.  Shrevey  3  Litt.  260. 

116.  The  receipts  of  persons  without  the  com- 
monwealth are  admissible,  on  proof  of  their  hand- 
writing, as  evidence  of  charges  in  a  guardianship 
account  of  payments  to  such  persons.  Shearman 
T.  Mins,  4  Pick.  283. 

117.  A  receipt  given  by  a  third  person  is  not 
evidence  of  the  payment  of  money  ;  it  must  be 
sworn  to  in  the  usual  way.  English  v.  Hannah^ 
4  Watts,  424. 

118.  An  affidavit  made  by  a  debtor,  and  a  pay- 
ment into  the  treasury,  under  the  tender  law  of 
Maryland,  were  admitted  in  evidence  to  prove 
the  person  was  indebted,  and  made  payment  into 
the  treasury.  Dorsey  v.  Garraway^  2  Har.  &,  J. 
402. 

119.  Under  a  plea  of  payment,  in  debt  on  a 
bond,  the  defendant  may  first  show  a  general 
payment  of  money  to  the  plaintiff,  and  after- 
wards its  application  to  the  specific  object. 
Summers  v.  Loder^  7  Halst.  104. 

120.  Evidence,  that  the  defendant  borrowed 
money  to  pay  a  note,  has  no  tendency  to  show 
payment  of  it.     Reed  v.  Pierson,  2  Penn.  681. 

121.  A  receipt,  not  under  seal,  to  one  of  sev- 
eral joint  debtors,  for  his  proportion  of  the  debt, 
discharges  the  rest.  MiUiken  v.  Broum^  1  Rawle, 
391. 

122.  A  receipt,  signed  by  a  subscribing  wit- 
ness, may  be  provea  by  that  witness.  Ueckert 
V.  Haine,  6  Binn.  16. 

123.  A  debtor,  procuring  a  third  person  to  be 
substituted  in  his  place,  and  procuring  also  the 
creditor's  receipt,  is  absolved  from  the  debt ;  and 
the  third  person*s  failing  to  pay  does  not  revive 
the  demand  against  the  original  debtor.  Tim- 
berUtke  v.  Baylor,  2  A.  K.  Marsh.  618. 

124..  Receipts  by  third  persons  are  not  evi- 
dence to  prove  payment ;  the  persons  should  be 
introduced.     Cutbush  v.  Gilbert,  4  S.  &  R.  551. 

125.  The  acknowledgment  of  payment  of  the 
purchase  money  in  a  deed  is  prima  facie  evi- 
aence  of  such  payment,  but  not  conclusive. 
Watson  V.  Blaine,  12  ib.  131. 

126.  The  receipt  of  a  part  of  an  order  from 
the  acceptor,  with  the  knowledge  or  consent  of 
the  drawer,  is  not  a  discharge   to  him  for  the 

gayment  of  the  balance.    Kennedy  v.  MoUe^  3 
rCord,  13. 

127.  A  receipt,  which  has  been  disallowed  by 
a  jury  as  evidence  of  payment  on  a  note,  may  be 

S'ven  in  evidence  in  an  action  of  assumpsit  for 
e  money.    Mervin  v.  Potter,  1  Root,  201 . 


III.   Appropriation  of  Payments. 

128.  To  make  an  application  of  a  payment, 
the  person  paying  must  give  directions  before  or 
at  the  time  of  payment.  Reynolds  v.  M  *Farlane, 
1  Overt.  488. 

129.  Where  a  debtor  makes  payments,  without 
specifying  the  application,  the  creditor  is  not  to 
apply  them  to  debts  not  then  payable,  if  he  has 
other  debts  then  due.  Bacon  v.  Brown,  1  Bibb, 
334. 

130.  Where  a  public  officer  has  given  difiTerent 
bonds  with  different  sureties,  his  payments  must 
be  so  appropriated  as  to  give  each  bond  credits 
for  the  moneys  respectively  due,  collected,  and 
paid  under  it.  Postmaster- General  v.  Noroett, 
Gilt)in,  106. 


131.  Sundry  psyments  having  been  made  oa 
account  generally  of  sundry  bonds,  to  the  amount 
of  the  first  two  bonds,  they  are  to  be  applied  to 
the  extinguishment  of  the  first  two  bonds.  JETv- 
ger  V.  Boequet,  1  Bay,  497. 

132.  Where  a  debtor,  indebted  on  several  ac- 
counts, makes  a  payment,  he  ma/  apply  it  to 
either  account ;  if  he  does  not,  the  creditor  may 
do  so ;  if  neither  does,  the  law  will  appropriate 
it  according  to  the  justice  of  the  case,  provided 
there  are  no  other  parties  interested.  Postmaster- 
General  v.  Jforoell,  Gilpin,  106.  Barker  v.  Con- 
rad, 12  S.  &,  R.  301.  D.  States  v.  Kirkpatrick,  9 
Wheat.  720.  Cremer  v.  Higginson,  1  Mason, 
323.  Gtoinn  v.  fVhitaker,  1  Har.  &  J.  754. 
Brings  V.  WiUiams,  2  Verm.  283. 

133.  If  the  debtor  owes  on  mortgage  and  on 
simple  contract,  or  on  bond  and  simple  contract, 
and  makes  a  payment  without  particular  appli- 
cation of  it,  the  law  will  apply  it,  as  will  be  most 
beneficial  to  the  creditor.  Cftoinn  v.  Whitaker,  1 
Har.  d&  J.  754. 

134.  Where  a  debtor  is  indebted  on  bond  and 
on  judgment,  and  sells  his  land,  and  Ihe  pur- 
chaser of  the  land  makes  payment  to  the  creditor 
without  applying  it,  the  law  will  apply  it  to  the 
judgment  debt  in  exoneration  of  the  land.  ib. 

135.  A  payment  by  a  debtor  must  be  first 
applied  to  extinguish  the  interest  of  his  debt,  and 
then  to  the  principal,  ih.  Frazier  v.  HyUntd^ 
ib.  98. 

136.  Where  a  payment  is  made  bj  a  debtor  to 
a  person  to  whom  he  owes  two  claims  on  open 
account,  without  specially  applying  the  payment 
to  either  account,  it  will  be  applied  to  the  claim 
prior  in  date.    AUstan  v.  Contee,  4  ib.  351 . 

137.  If  money  is  paid  on  account,  and  no  ap 
plication  of  it  is  made  at  the  time  by  either  party, 
the  law  will  apply  it  to  those  items  m  the  account 
which  first  accrued.     U.  States  v.  Kirkpatrick,  9 
Wheat.  720.     Fairchild  v.  HoUy,  10  Conn.  175. 

138.  Thus  an  account  against  a  partnership, 
upon  which  sundry  payments  had  been  made 
fit>m  time  to  time,  was  entire  and  unbalanced ; 
before  any  payments  had  been  mad^,  one  of  the 
partners,  wno  was  a  secret  partner,  had  with- 
drawn from  the  concern,  and  the  payments  were 
made  by  one  of  the  partners  who  remained.  It 
was  held,  that  the  money  with  which  payment 
was  made  could  not  be  presumed  to  have  accrued 
out  of  the  funds  of  the  new  firm,  and  to  be  ap- 
plied therefore  to  the  benefit  of  the  fund  from 
which  it  had  been  taken ;  that  it  could  not  be 
applied  to  the  portion  of  the  account  accruing 
ailer  the  withdrawal,  on  the  principle  that  it 
should  be  applied  to  the  debt  for  which  there 
was  the  least  security,  because  it  did  not  appear 
but  that  the  company  was  as  solvent  after  the 
withdrawal  as  before;  but  that  the  money,  so 
paid,  should  be  applied  to  the  oldest  items  of  the 
account.     FairehUd  v.  H*^  hf,  10  Conn.  175. 

139.  Where  there  are  items  of  debt  and  credit, 
in  a  running  account  between  the  postmaster 
general  and  the  deputy-postmasters,  in  the  ab- 
sence of  any  specific  appropriation  by  either 
party,  the  credits  are  to  be  applied  to  the  dis- 
charge of  the  debits  antecedently  due,  in  the 
order  of  the  account.  Postmaster- General  v. 
Furber,  4  Mason,  338. 

140.  The  rule,  that  a  debtor  may  appropriato 
payments  as  he  pleases,  applies  only  to  volunta*y 
payments,  and  not  to  those  made  by  procesb  of 
law.     Blackstone  Bank  v.  Hill,  10  Pick.  129. 

141.  If,  at  the  time  of  payment,  any  direction 
is  given  as  to  the  appropriation  thereof,  the 
receiver,  by  accepting  the  money,  is  bound  hy 
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that  appropriation,  and  cannot  apply  it  to  any 
other  porpose.  Hall  ▼.  Martian,  17  Mass.  575. 
GUekrist  y.  Ward,  4  ib.  692.  Bimaffe  v.  Wood- 
berry,  12  Pick.  463.  Hussey  y.  Man,  and  Meek. 
Bank,  10  Pick.  415.  Taylor  y.  Sandiford,  7 
Wheat.  13.  Black  y.  Sekoolttr,  2  M'Cord,  292. 
Jirarftny.i>raAer,5  WatU,544.  Mitekell  y.  Dall, 
2  Har.  &  Gill,  159.  S.  C.  4  GUI  &  Johns.  361. 
McDonald  y.  Pickett,  2  Bailey,  617.  jReed  y. 
Baardman,  20  Pick.  441. 

142.  A  direction  may  be  implied  from  ciroum- 
etances ;  but  if  no  application,  either  express  or 
implied,  is  made  by  the  debtor,  then  the  creditor 
may  apply  it.  MUeheU  y.  DaU,  2  Har.  6l  Gill, 
1.59. 

143.  A  letter  of  the  debtor,  or  his  acknowl- 
edged general  agent,  to  his  creditor,  directing  to 
which  of  two  debts  a  payment  which  he  was 
about  to  make  him  should  be  applied,  is  tlie  best 
eyidence  to  show  on  which  account  such  pay- 
ment was  made.   ih. 

144.  If  the  debtor  pays  money  without  appro- 
priating it,  the  payee  may  apply  it  as  he  pleases. 
Bracer  y.  Knapp,  1  Pick.  332.  Blacksione  Bank 
y.  Hiil,  10  ib.  129.  Brady  y.  Hill,  1  Mis.  315. 
jSlexandria  y.  Patten,  4  Cranch,  316.  Smiik  y. 
Screven,  1  M'Cord,  306.  Blinn  y.  Chester,  5 
Day,  166. 

145.  Where  an  agent  is  employed  to  receiye 
money  for  his  principal,  he  cannot  appropriate  it 
to  the  payment  of  a  debt  due  to  him  from  the 
principal,  without  the  consent  of  the  latter. 
Morse  y.  Woods,  5  N.  Hamp.  297. 

146.  If  an  agent,  haying  a  demand  himself 
against  a  debtor,  and  also  acting  for  a  principal, 
who  has  a  demand  against  the  same  debtor, 
receiyes  money  from  the  debtor  not  appropriated 
by  him  to  either  demand,  he  must  ratably  apply 
the  payment  to  both  demands.  Barrett  y.  Lewis, 
2  Pick.  123.     Cole  y.  TrtiU,  9  ib.  325. 

147.  If  seyeral  notes  are  joined  ii^  one  suit, 
and  the  execution  reooyered  in  such  suit  is  sat- 
isfied only  in  part,  a  surety  for  some  of  the  notes 
may  insist  upon  a  proportional  application  of  the 
money  for  which  he  is  liable.  Blaekstone  Bank 
y.  Hill^  10  ib.  129. 

148.  Where  there  is  a  credit  of  payment  gen- 
erally to  seyeral  items  in  an  account,  and  one 
item  can  be  recoyered  and  another  cannot,  the 
payment  shall  be  appropriated  to  such  item  of 
the  account  as  can  be  recoyered.  Hilton  y.  Bur- 
ley,  2  N.  Hamp.  193. 

149.  A  debtor  cannot  appropriate  a  payment 
in  sach  manner  as  to  affect  the  relatiye  liability 
or  rights  of  his  sureties,  without  their  consent. 
PostwMsier- General  y.  Jforvell,  Gilpin,  106. 

150.  A  factor,  with  the  proceeds  of  the  goods 
of  bis  principal  in  his  hands,  cannot  apply  such 
proceeds  to  the  payment  of  the  bills  of  his  prin- 
cipal alone,  drawn  against  the  proceeds,  in  prefer- 
ence to  bills  drawn  oy  his  principal  and  a  surety, 
which  surety  was  obtained  on  the  credit  of  the 
goods  in  the  Actor's  hands.  Brander  y.  PkiUips, 
16  Pet.  121. 

151.  After  a  creditor  has  receiyed  money,  and 
rendered  an  account  of  the  application  of  it  in 
payment  of  yarious  debts,  he  cannot  make  his 
election  to  appropriate  it  in  a  different  manner,  so 
as  to  yary  the  rights  of  third  parties.  Bank  of  JV. 
.SnurUa  y.  Meredith,  2  Wash.  C.  C.  47. 

152.  A  creditor  who  receiyes  a  bill  of  ex- 
ehange  from  his  debtor,  with  directions  to  pay  a 
part  of  its  yalue  to  another  creditor,  has  no 
right  to  appropriate  all  the  money  collected  from 
the  bill  to  tile  payment  of  his  own  debt.  Hall  y. 
MmrsUm^  r  Mass  575. 


153.  If  a  debt  is  due  on  mortgage  and  on  open 
account,  and  partial  payments  are  made  by  the 
debtor  without  any  application,  the  law  will 
apply  the  payments  to  the  mortgage  debt.  Dor' 
sey  y.  Garrau>ay,  2  Har.  &  J.  402 

154.  Such  principle  will  not,  howeyer,  be  ap- 
plied in  fayor  of  a  purchaser  of  part  of  the  prop- 
erty mortgaged,  who  has  not  paid  for  it,  and  who 
has  made  a  arSl  thereof  to  his  son,  to  defraud  his 
creditors.  tJ. 

155.  Where  a  bank  held  security  for  the  pay- 
ment of  notes  made  by  the  cashier  to  the  bank, 
the  balance  on  the  books  in  fayor  of  the  cashier 
may  be  appropriated  towards  the  payment  of 
such  notes,  instead  of  applying  it  to  reduce  the 
dama^res  for  breach  of  his  bond.  Dedham  Bank 
y.  Chtekering,  4  Pick.  314. 

156.  Where  a  collector  of  tolls  on  the  Erie 
Canal  made  a  payment,  in  July,  corresponding 
in  amount  precisely  with  an  account  of  tolls 
which  he  had  returned  as  collected  by  him  in  the 
preceding  month  of  May,  (there  being  no  other 
charge  against  him  at  the  time,  in  the  comptrol- 
ler's office,  except  a  trifling  balance  for  preyious 
months,)  and  in  August  made  another  payment, 
also  precisely  corresponding  in  amount  with  tlie 
account  of  tolls  rendered  or  collected  in  the 
month  of- June,  it  was  held,  that  a  jury  would  be 
warranted  in  finding,  that  the  collector  intended 
the  payment  in  July  to  apply  to  the  tolls  re- 
turned as  collected  in  the  month  of  May.  Sey- 
mour  y.  Van  Slyek,  8  Wend.  403. 

157.  Where,  according  to  the  ordinary  course 
of  business,  the  monthly  returns  of  moneys  col- 
lected as  tolls  were  not  made  until  from  fiye  to 
seyen  weeks  afler  the  expiration  of  the  month  in 
which  the  tolls  accrued,  it  was  held,  that  a  pay- 
ment made  on  the  21st  of  April  could  not  haye 
been  intended  or  understood,  either  by  the  col- 
lector or  comptroller,  as  a  paymentof  the  tolls  of 
that  month,  and  that  the  sureties  of  the  collector, 
in  a  suit  against  them,  were  entitled  to  haye  such 
payment  applied  to  the  tolls  of  preyious  months. 
ib. 

158.  A,  domiciliated  in  Virginia,  owed  a  debt 
on  a  bond  there,  and  a  debt  on  simple  contract  in 
Maryland,  where  he  had  personal  estate.  He 
died  intestate,  in  Pennsylyania.  The  laws  of 
Maryland  make  all  debts  of  equal  dignity  in 
administration.  By  those  of  Virginia,  debts  on 
bond  are  preferred.  The  assets  were  insufficient 
to  discharge  both.  Held,  that  his  estate  should 
be  distributed  according  to  the  laws  of  Virginia. 
Smith  y.  Union  Bank  of  Georgetown,  5  Pet.  518. 

159.  Where  a  tayem-keeper  was  indebted  to 
his  customer,  the  items  of  liquor  furnished  him 
were  considered  by  the  court  as  payment  pro 
tanto,  and  not  a  trust  or  credit  within  the  tayern 
act  of  New  Jersey.  Clark  y.  Merskon,  1  Penn 
70. 

160.  Where  A,  owing  B  and  C  jointly,  and  C 
indiyidually,  made  shipments  to  C  to  pay  the  in- 
diyidual  debt,  the  proceeds  of  which  exceeded 
that  debt,  held,  that  C  might  retain  the  surplus 
against  A,  to  be  applied  to  the  joint  debt,  but  not 
exdusiyely  to  C's  portion  of  it.  Cole  y.  Trull,  9 
Pick.  325. 

161.  To  an  action  on  a  bond,  a  plea  of  pay 
ment  is  supported  by  an  account  of  goods  pur 
chased  by  the  obligee  of  the  firm  of  which  the 
obligor  was  a  partner,  under  an  agreement  that 
the  goods  should  be  applied  in  payment  of  the 
bona.     Lee  y.  Hughes,  3  A.  K.  Marsh.  39. 

162.  After  the  dissolution  of  a  partnership,  if 
one  of  the  partners  continues  to  deal  with  a 
former  creditor  of  the  firm,  and  makes  payments 
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to  him,  the  ceditor  may  apply  sneh  payments  to 
the  indiTidual  debt  Sneed  t.  Wiuttr^  %  A.  K. 
Marsh.  277. 

163.  Whether  a  person  who  owed  another  both 
in  his  priYate  capacity,  and  aa  an  administrator, 
applied  a  payment  which  he- made  to  one  debt  or 
the  other,  was  held  a  question  of  fact  for  the 
determination  of  the  jury.  Foukt  y.  Bmdis,  4 
Har.  Sc  J.  566. 

164.  A  negotiated  a  loan  for  the  king  of  Spain, 
for  the  repayment  of  which  the  reTenues  of 
Spain  were  pledged.  Duties  which  were  pay- 
able to  the  king  of  Spain  came  legally  into  the 
hands  of  A,  and  were  by  him  applied  to  the  liqui- 
dation of  the  loan.  Held,  that  these  duties  were 
a  part  of  the  reyenucs  of  the  crown  of  Spain, 
pledged  for  the  repayment  of  the  loan,  and  that 
such  an  appropriation  by  A  was  proper.  King 
of  Spain  y.  Oliver^  Pet.  C.  C.  376. 

165.  The  party  first  bringin|r  a  suit  upon  the 
official  bond  of  an  auctioneer  is  entitled  to  pri- 
ority of  payment,  though  he  may  not  obtain 
judgment  first.  Subsequent  suitors  are  paid  fro 
rata,    M'Kean  y.  Skannotij  1  Binn.  370. 

166.  Ad  ranees  made  on  account  generally  for 
work  done  on  seyeral  distinct  contracts,  some  of 
which  haye  not  been  completed,  must  be  a^ 
plied  in  the  first  place  to  the  eztinguuhment  of 
the  amounts  due  on  the  contracts  which  haye 
been  completed,  and  not  of  those  which  haye  not 
been  completed.  McDowell  y.  Blackttane  Cmnml 
Co,  5  Mason,  11. 

IV.   Presumption  of  Payment  from  Lap»e  of 

Time, 

167.  Length  of  time,  when  connected  with 
other  circumstances,  is  presumptiye  eyidence 
that  a  note  is  paid.  Perkine  y.  Kent^  1  Root, 
312. 

168.  In  cases  of  presumption  of  payment  aris- 
ing from  lapse  of  time,  where  a  subsequent  disa- 
bility of  the  plaintiff  to  sue  has  arisen,  the  period 
of  such  disability  must  be  deducted  from  the  SO 
years;  as,  where  he  becomes  an  alien  enemy 
afler  the  cause  of  action  has  accrued,  the  whole 
time  of  the  continuance  of  the  war  must  be  ex- 
cluded from  the  calculation.  Bailey  y.  Jackson, 
16  Johns.  210. 

169.  Where  there  is  a  lapse  of  80  years  be- 
tween the  date  of  a  note  and  the  institution  of  a 
suit  upon  it,  the  court  should  instruct  a  jury,  that 
payment  must  be  presumed  unless  there  is  eyi- 
dence of  some  acknowledgment  of  the  debt 
within  the  time,  or  unless  payment  of  interest,  or 
a  part  payment  of  the  principal,  is  proyed.  WeUs 
y.  Washingion,  6  Munf.  532. 

170.  Strictness  of  proof,  or  its  applicability  to 
the  issue,  is  not  required,  where  presumption  of 
payment  of  a  bond  is  relied  on  from  lapse  of 
time.    Blackkum  y.  Coeke^  Peck,  60. 

171.  The  fbrbearance  of  a  judgment  debt  far 
80  years,  unexplained,  raises  a  presumption  of 
payment;  but  such  presumption  is  repelled  by 
the  insolyency  of  the  debtor,  or  his  permanent 
absence  without  the  state.  Boardman  y.  De 
Forest,  5  Conn.  1. 

172.  But  the  insolyency  of  one  of  two  joint 
debtors,  the  other  being  solyent,  or  the  absence 
of  one  of  two  joint  creditors,  the  other  being 
present  and  accessible  to  the  creditors,  does  not 
repel  the  presumption,  ib. 

173.  Nor  does  the  payment  of  a  diyidend  to  a 
creditor  by  assignees  of  an  insolyent,  in  the  ordi- 
nary execution  of  their  trust,  repel  snch  pre* 
sumption,  ib. 


174.  In  Conneetiont,  the  same  presvmptioii 
of  payment,  from  lapse  of  time,  is  applicable  to 
promissory  notes  not  negotiable,  as  to  bonds,  and 
the  absence  of  the  debtor  from  the  state,  during 
the  greater  part  of  the  period  relied  on  to  create 
the  presumption,  will  rebut  it,  whether  his  ab- 
sence is  in  an  adjoining,  or  a  remote  state.  Dog^ 
geU  y.  TaUman^  8  ib.  168. 

175.  Payment  of  a  bond,  on  which  interest  has 
been  regularly  paid,  will  not  be  presumed  from 
lapse  or  time.    Atxoit  y.  Bymem,  1  Bailey,  148. 

176.  Eyidence  of  the  commencement  of  a 
former  suit,  afterwards  abandoned,  will  not  rebut 
the  presumption  of  payment  of  a  bond  on  which 
no  interest  had  been  paid  for  23  years.  Palmar 
y.  Ihdiois,  1  Rep.  Con.  Ct.  178. 

177.  It  is  a  general  rule  that,  if  no  interest  has 
been  paid  on  a  bond  for  20  years,  it  shall  be  pre- 
sumed to  be  satisfied ;  but  if  the  country  during 
that  time  has  been  at  war,  and  in  a  state  of  con- 
fusion, it  is  for  a  jury  to  consider  the  strength  of 
the  presumption.  Bremton  y.  Comsumioea^,  1 
Bay,  482. 

178.  After  20  years,  a  bond  will  be  presumed  to 
haye  been  paid.  HaskM  y.  iCssn,  2  N.  dt  M.  160. 
Cottle  y.  Payne^  3  Day,  289.  Ltmy  y.  Hamptony 
1  M*Cord,  145. 

179.  The  lapse  of  20  years,  exclusiye  of  the 
period  of  the  plaintiff's  disability,  induces  a  pre- 
sumption of  payment.  Dunlop  y.  Ball,  2  Cranch, 
IBO. 

180.  Slight  circumstances  may  be  left  to  the 
jury,  on  the  issue  of  payment  of  a  bond,  when 
16  years  haye  elapsed.  Blackbun^  y.  Sqwib^  Peck, 
60. 

181.  The  lapse  of  14  years,  with  other  cir- 
cumstances, will  support  a  yerdict  founded  on 
a  presumption  of  the  payment  of  a  bond.  Blake 
y.  QmmA,  3  M'Oord,  340. 

182.  Evidence  of  a  judgment,  confessed  by  one 
of  two  obligors  of  a  bond  within  fiye  years  after 
it  became  due,  but  on  which  no  proceedings  were 
had  for  14  years,  is  not  sufficient  to  rebut  pre- 
sumption  of  payment  arising  from  lapse  of  time. 
Fraxer  y.  Perdriaux,  1  Bailey,  172. 

183.  Where  ejectment  is  brought  on  a  mort- 
gage, giyen  as  collateral  security  for  the  payment 
of  a  note,  it  seems  that  the  note  may  be  pre- 
sumed to  haye  been  paid  after  the  lapse  of  six 
years  without  any  recognition  of  the  debt; 
especially  if  there  be  adoitional  circumstances 
confirming  the  presumption,  though  not  per  se 
establishing  the  fact  of  payment.  Jackson  y. 
Sackett,  7  Wend.   94. 

184.  Circumstances  merely  rendering  the  col- 
lection of  a  debt  improbable,  as  the  poverty  of 
the  debtor,  are  not  admissible  to  rebut  presump- 
tion of  payment.     Rogers  y.  Judd,  5  Verm.  9SiS. 

185.  Lapse  of  24  years  is  sufficient  presump- 
tion of  payment  of  a  bond.  ik. 

186.  Part  payment  by  an  heir  at  law,  on  a 
bond,  will  not  contradict  the  presumption  of  pay- 
ment from  lapse  of  time,  in  a  yuit  against  the 
executor.     Blake  y.  Quash,  3  M'Cord,  340. 

187.  Payment  of  a  highway  tax  for  one  year 
will  be  presumed  from  its  not  being  included  in 
the  tax  bill  of  the  succeeding  year,  though  the 
presumption  may  be  repelled  by  evidence.  AttU- 
borough  v.  MiddUborough,  10  Pick.  378. 

188.  The  burden  of  proof  of  such  payment  is 
on  the  party  alleging  it.  t^. 

y.  Payment  of  Public  Ofieers,  and  Priority  qf 
Payment  to  the  Government. . 

189.  The  preference  giyen  to  the  Umteil  Stales 
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in  the  payment  of  deMs  does  not  affect  any  lien, 
general  or  specific,  that  existed  at  the  time  the 
eyent  occurred.  BretU  v.  Bajik  qf  Washington, 
10  Pet.  595. 

190.  It  seems  that  corporations  are  persons, 
under  the  5th  section  of  the  act  of  1797,  giving 
priority  to  the  United  States.  Beaston  y.  Fanu' 
ers'  Bai^,  12  ih.  102. 

191.  The  priority  of  the  United  States  does 
not  attach  where,  by  an  act  of  a  state  legislature, 
a  bankrupt  corporation  is  authorized  to  elect 
trustees  for  the  purpose  of  collecting  the  funds 

'  and  discharging  &e  debts  of  the  corporation,   ib. 

192.  The  priority  of  the  United  Stotes  does 
not  extend  to  taking  the  property  of  a  partner, 
from  partnership  effects,  in  order  to  pay  a  sepa- 
rate debt  due  the  United  States,  when  the 
partnership  effects  are  not  sufficient  to  pay  part- 
nership debts.     U.  States  y.  Hack,  8  ib.  271. 

193.  Under  the  Maryland  act  of  March,  1778, 
c.  9,  §  6,  as  soon  as  a  suit  is  commenced  by  the 
state,  a  lien  is  created  on  the  lands  of  the  debtor, 
and  the  state  acquires  a  preference  oyer  the 
other  creditors,  who  had  not,  prior  to  the  com- 
mencement of  the  suit  by  the  state,  secured  a 
lien  by  judgment,  mortgage,  or  otherwise.  Da- 
vidson y.  Gayland,  1  Har.  A  J.  546. 

194.  If  such  lands  are  sold  by  the  sheriff  under 
n,  fieri  facias,  issued  on  a  prior  judgment  and 
lien  of  the  state,  the  surplus  of  the  money,  if  any, 
in  the  hands  of  the  sheriff,  after  satisfying  such 
judgment,  is  to  be  considered  as  land,  and  subject 
to  an  attachment  issued  by  the  state  on  a  second 
judgment,  in  preference  to  a  prior  attachment 
issued,  by  a  priyate  creditor,  on  a  judgment  ren- 
dered at  the  same  term.  ib. 

196.  The  United  States  may  withhold  pay  due 
to  an  officer,  and  apply  it  to  debts  due  f^om  him 
to  the  United  States,  as  an  officer  or  an  indiyid- 
tul.     Gratiot  y.  U,  States,  15  Pet.  336. 

196.  The  officers  of  the  engineer  corps  cannot, 
under  the  act  of  the  16th  March,  1802,  be  em- 
ployed on  any  duty  but  military  or  ciyil  engineer- 
ing, without  extra  pay,  and  such  extra  pay  may 
be  settled  by  usage  of  the  department,  t^. 

197.  Under  the  anny  regulations  of  1821  and 
1825,  {  67,  the  engineer  superintending  and 
disbursing  money  for  fortifications  is  entitled  to 
$2  per  diem,  not  to  exceed  2^  per  cent,  disbursed 
on  each  distinct  fortification,  ib. 

196.  A  brigadier-ffenerai  of  the  army  and  chief 
engineer  is  not  entitled  to  extra  pay  for  super- 
intending the  ciyil  works  of  internal  improye- 
ment.  ib. 

199.  The  regulations  of  the  war  department, 
of  March  14,  1835,  adopted  in  pursuance  of 
the  act  of  congress  of  3d  March,  1835,  relating 
to  extra  compensati<m,  take  away  all  claim  for 
extra  compensation  allowed  by  the  regulations 
of  1821.     U.  States  y.  EUason,  16  ib.  391. 

200.  Under  the  act  of  the  30th  June,  1834,  t. 
162,  an  Indian  agent  is  not  entitled  to  2A  per 
cent,  for  disbursing  moneys  in  the  remoyal  and 
subsisting  of  the  Cherokee  Indians :  he  can  only 
be  allowed  his  trayelling  expen«esw  M'mif  t. 
U.  States,  15  ib.  423. 

201.  The  act  of  3d  of  March,  1835,  e.  d03)  ap- 
plies to  military  officers,  and  during  that  year.  vb. 

202.  Payments  made,ttnder  the  act  of  congress 
of  1831,  to  the  childrei^Tof  William  Smmetvon, 
for  meritorious  seryices  rendered  by  tiietf  fsXhtt 
in  suppressing  the  slaye  trade,  ate  not  liable  lo 
his  creditors  for  the  debts  of  their  father.  £iii- 
merson  y.  HaU^  13  ib.  409. 

203.  Under  the  act  of  the  3d  of  Mafeh,  1797, 
no  hen  is  ertated.    Tbm  prloiity  ioet  nM  Uttei 
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while  the  debtor  is  holder  of  the  property,  though 
insolyenl.  No  evidence  can  be  receiyed  of  the 
debtor's  insolvency,  unless  he  has  been  divested 
by  one  of  the  modes  mentioned  in  §  5.  When 
the  debtor  becomes  divested  by  such  mode,  the 
person  vested  thereby  becomes  a  trustee  for  the 
United  States,  and  is  bound  to  pay  the  debt  of 
the  United  States  first.  Beaston  v.  Farmers* 
Bank,  12  ib.  102. 

204.  In  case  of  a  voluntary  payment  of  duties 
without  protest  at  the  custom-house,  under  a 
mistake  of  the  law,  the  payor  cannot  recover  it 
by  suit  against  the  collector.  Elliott  v.  Swart' 
wout,  10  ib.  137. 

205.  Miter,  if  the  money  is  paid  upder  pro- 
test, ib. 

206.  A  delinquent  officer,  under  the  act  of  3d 
of  March,  1797,  must  have  presented  his  claim 
to  the  department  before  it  can  be  allowed  as  a 
set-off  against  the  United  States.  U.  States  y. 
Hawkins,  10  ib.  125. 

907.  An  action  lies  against  a  collector  of  cus- 
toms for  the  return  of  excessive  duties  paid  on 
imported  goods,  and  under  protest.  Bond  v. 
Hoyt,  13  lb.  263. 

,    908.  The  delay  fh)m  March  29, 1837,  until  27th 
June,  1838,  was  held  too  long  in  bringing  a  sort, 
against  a  collectoT  of  customs,  for  dntieft  on  tm 
ported  goods  paid  under  protest,  ib. 

209.  A  debtor  of  the  United  SUtes  is  not  en- 
titled to  credit  for  money  received  by  an  arent  of 
an  officer  of  the  United  States,  whose  office  be- 
comes extinct  before  the  money  is  received  by 
the  agent.     17.  States  t.  Patterson,  7  Cranch,  575. 

210.  A  suspension  Of  a  claim  fi>r  a  credit  by 
the  accounting*  officers  of  the  treasury  is  not  a 
disallowance,  although  no  particular  form  of  al- 
lowance or  disallowance  is  required.  U.  States't* 
Duval,  Gilpin,  356.      

VL    Payment  in  bad  Money,  ^. 

211.  A  forged  note,  given  in  payment,  is  no 
satis&ction  or  extinguishment  of  the  antecedent 
demand.     Eagle  Bank  v.  Smith,  5  Conn.  71. 

212.  In  general,  payment  in  forged  paper,  or 
in  base  coin,  is  not  good ;  but  this  does  not  apply 
to  a  payment  made  hoTta  fide  to  a  bank  in  its 
own  notes.  U.  States  Bank  v.  Bank  of  Georgia, 
10  Wheat.  333. 

213.  H.  was  indebted  to  a  bank,  and  R.  agreed 
to  let  him  have  the  money  to  pay  the  bank ;  and 
K.,  being  indebted  to  R.,  sent  a  note  by  P.  to  the 
bank,  to  ascertain  if  it  could  be  discounted.  P. 
brought  back  the  note  with  encouragement  that 
it  would  be  discounted.  The  note  was  there- 
upon delivered  to  H.,  who  sent  it  to  the  bank  by 
P.,  where  it  wns  discounted,  and  the  discount 
applied  to  the  payment  of  H.'s  debt  to  the  bank. 
It  was  held,  that  the  note  must  be  considered  as 
discounted  on  account  of  £.  or  R.,  and,  although 
the  note  was  a  forgery,  H.*s  debt  must  be  con- 
sidered as  paid  and  satisfied.  Grt^fion  Bank  y. 
HwU,  4  N.  Hamp.  488. 

214.  If  a  party  receivei,  in  payment  for  goodfe 
eold,  counterfeit  bank  notes,  or  other  biUs  or 
notes  which  prove  to  be  of  no  value,  it  is  not  a 
payment,  and  he  may  resort  to  the  original  con- 
tract. Markle  v.  Hatfield,  2  Johns.  455.  And  * 
although  the  debtor  paid  them  bona  fide,  suppos- 
ing them  to  be  valid,  ih. 

215.  The  maker  of  a  note,  with  consent  of  the 
payees,  directed  A  to  pay  over  to  B  the  amount 
due  on  the  note,  which  he  accordingly  did,  B 
having  orders  fVom  the  maker  to  lay  out  the  money 
in  merchandise,  it  being  agreed,  between  tlus 
payees  and  maker^  that  such  purchase  ahould  bi 
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on  account  of  the  payees.  In  an  action  npon 
Buch  note  against  the  maker,  the  coart  refused 
to  direct  the  jury  that  the  note  was  paid,  the 
money  so  paid  to  B  being  in  assignats,  which 
were  of  a  depreciated  ralue.  Hoffman  y.  Bais- 
neuf^  4  Har.  A  M'Hen.  352.  Held,  that  the 
payees  were  not  bound  by  a  shipment  made  to 
them  by  B,  nor  obliged  to  be  interested  therein, 
unless  the  funds  were  deposited  by  the  maker 
with  B  for  the  use  of  the  payees,  and  so  declared 
to  be  by  the  maker  to  B,  or  unless  the  maker  in- 
formed the  payees,  within  a  reasonable  time,  that 
he  had  shipped  said  goods  for  their  use.  ib. 

S16.  Payment  in  the  bills  of  an  insolyent  bank 
is  not  a  satisfaction  of  a  debt,  although,  at  the 
time  and  place  of  payment,  the  bills  are  in  full 
credit,  and  the  parties  to  the  transaction  are 
wholly  ignorant  of  such  insolyency,  if  the  bank 
was  in  fact  insolyent  preyious  to  such  payment. 
Ontario  Bank  y.  Ughtbody^  13  Wend.  101. 

217.  A  payment  made  in  unlawful  money,  pur- 
suant to  the  agreement  of  parties,  does  not  sub- 
ject the  p&rty  paying  it  to  the  penalties  of  the 
law  by  which  such  com  is  prohibited.  Hoagland 
y.  Post,  Coze,  32. 

218.  The  mere  giyin^  of  a  draft  which  turns 
out  to  be  unproductiye  is  not,  in  the  absence  of 
any  agreement  to  consider  it  as  payment,  an  ex- 
tinguishment of  the  debt ;  nor  does  it  make  any 
di&rence  that  such  payee  has  indorsed  oyer  the 
draft,  if  the  maker  will  not  thereby  be  com- 
pelled to  pay  it  to  the  indorsee.  Davidson  y. 
Bridgeport^  &  Conn.  472. 

219.  Where,  therefore,  A,  being  indebted  to  B, 

5 aye  him  a  draft  for  the  amount,  which  B  in- 
orsed  to  C,  at  the  same  time  assigning  to  C  all 
his  right  to  the  debt  due  from  A  ;  and  C,  upon 
non-acceptance  of  the  draft,  brought  an  action, 
in  the  name  of  B,  against  A,  on  the  original  de- 
mand, and  brought  the  draft  into  court,  unpaid ; 
it  was  held,  that,  notwithstanding  the  indorse- 
ment, C  could  recoyer.  ib. 

220.  If  one  sells  goods  to  another,  agreeing  to 
receiye  in  payment  certain  promissory  notes,  he 
has  no  remedy  if  these  are  afterwards  found  to 
be  forged,  though,  if  he  had  sold  for  cash,  and 
had  receiyed  the  notes  to  accommodate  the  buyer, 
he  would  haye  a  remedy.  Ellis  y.  Wildj  6  Suss. 
321.     Salem  Bank  y.  GUmeester  Banky  17  ib.  1. 

221.  If  a  bank  pass  to  the  credit  of  one  of  its 
customers,  in  his  cash  book,  a  forged  check,  they 
cannot  rescind  or  annul  the  credit,  but  it  amounts 
to  an  actual  cash  payment.  Levy  y.  Bank^  4 
Dall.  234. 

222.  Money  stolen  by  one  clerk  in  a  bank  from 
the  drawer  of  a  fellow-clerk,  and  deliyered  to  the 
cashier,  and  accepted  by  him  in  discharge  of  the 
balance  due  from  such  clerk  to  the  bank,  does 
not  constitute  a  payment.  State  Bank  y.  Welles. 
3  Pick.  394. 

223.  "Payment  of  a  debt  in  bank  notes,  made 
bonafide^  and  in  ignorance  of  the  failure  of  the 
bank,  is  yalid,  though  the  notes  are  yaloeless  at 
the  time.    Lowrey  y.  Murrell,  2  Port.  280. 

224.  Payment,  m  continental  money,  of  a  bond, 
to  the  administrator  of  a  guardian,  is  good 
l^inst  the  minor.    Hopkins  y.  WiUon^  2  Teates, 

225.  Payments  made  in  public  securities,  npon 
a  note  giyen  for  public  securities,  apply  accord- 
ing to  tneir  yalue  when  ibade.  Thateker  y .  Pren- 
tice, 2  Root,  20. 

226.  In  an  action  of  debt,  on  bonds  gtyen  be- 
fore the  act  for  reducing  payments  to  the  depre- 
ciated standard,  held,  that  payments  were  not  to 
be  made  according  to  the  depreciated  standard, 


though  they  became  due  after  the  act.    St.  Cats 
y.  Galbraitk,  Addis.  50. 

227.  In  a  note  ^iyen  for  the  payment  of  a  sura 
of  money,  in  specific  articles,  at  *^  factory  prices,*' 
the  terms  ^^ factory  prices*'  are  to  be  construed 
the  prices  at  which  such  goods  are  sold  at  facto- 
ries, unless  there  be  proof  of  a  different  technical 
sense  uniyersally  established  by  the  custom  of 
trade.     Whipple  y.  Levett,  2  Mason,  89. 

228.  A  promissory  note  was  made  payable  in 
lawful  money.  A  part  was  paid  in  continental 
currency,  and  indorsed  on  the  note,  and  the  bal- 
ance was  afterwards  tendered  in  specie.  It  was 
held,  that  the  payment  of  the  continental  bills 
was  to  be  applied  nominally,  and  not  to  be  re- 
duced to  their  specie  yalue.  Deming  y.  Marshy 
Kirby,  424. 

229.  An  obligation  for  money,  payable  in  col- 
lateral articles,  may  be  discharged  by  paying  the 
money.     Sessions  y.  ^insworth,  1  Root,  181. 

VII.  Payment  of  Money  into  Court,  and  where 
Payment  shtndd  be  made. 

230.  Payment  of  money  into  court  admits  the 
cause  of  action  stated  in  the  declaration  to  the 
amount  paid  in ;  and,  beyond  that  amount,  the 
party  may  make  his  defence.  Spalding  y.  Van- 
dereook,  2  Wend.  431.  Johnston  y.  Columbian 
Ins.  Co.  7  Johns.  315.  Where  money  is  paid  into 
court,  the  sum  paid  in  is  considered  as  stricken 
out  of  the  declaration ;  and,  unless  the  plaintiff 
proyes  a  larger  sum,  the  defendant  must  haye  a 
yerdict.  And  where,  in  such  case,  a  yerdict  ie 
taken  for  the  plaintiff,  subject  to  the  question  of 
practice,  to  be  settled  by  the  supreme  court,  that 
question  must  be  determined,  on  a  case  made, 
not  as  a  non-enumerated  motion.  Bank  of  Co 
lumbia  y.  Sutherland,  3  Cow.  336. 

231.  Upon  payment  of  money  into  court,  the 
clerk  takes  it  as  the  priyate  agent  of  the  party 
paying,  except  in  two  cases,  upon  tender  plead- 
ed, and  where  the  party  has  obtained  leaye  of  the 
court  so  to  do.    Mazyck  y.  JfEwen,  2  Bailey,  28. 

232.  A  payment  made  to  the  plaintiff  after  ac- 
tion brought  is  held,  in  Virginia,  equiyalent  to 
bringing  the  money  into  court,  in  referenc-e  to 
the  costs  of  the  plaintiff.  Hudson  y.  Johnson,  1 
Wash.  10. 

233.  A,  under  a  rule  of  court,  pays  money  into 
the  hands  of  B,  the  clerk  of  the  court,  and  after- 
wards, by  permission  of  the  court  to  take  it  out, 
demands  a  repayment :  he  is  entitled  to  the  iden- 
tical money  deposited.  Mott  y.  Pettit,  1  Coxe, 
298. 

234.  Money  paid  into  court  is  payment  pro 
tanto.  The  plaintiff  can  take  it  out,  but  the  de- 
fendant cannot.  Where  a  defendant  dies  after 
the  payment,  the  reyiyal  of  the  action  against  his 
executor,  or  eyen  the  commencement  of  a  new 
suit,  will  not  change  the  effect  of  the  payment. 
Murray  y.  Bethune,  1  Wend.  191. 

235.  If  the  defendant  pays  money  into  court, 
either  upon  the  whole  or  any  single  count  in  the 
declaration,  he  must  pay  costs  up  to  the  time 
when  the  money  is  paid  in,  eyen  although  the 
plaintiff  should  proceed,  and  recoyer  no  more 
than  the  amount  paid  in.  State  Bank  y.  Hoi' 
eomh,  2  Halst.  193.  If,  in  an  action  on  a  policy  of 
insurance,  the  defendadt  pays  the  amount  of  the 
premium  into  court,  which  the  plaintiff's  attorney 
takes  out,  after  informing  the  defendant  of  the 
intention  to  go  for  a  total  Toss,  he  will  not  be  con- 
cluded from  proceeding  for  a  total  loss.  Sleght 
y.  BJUndander,  1  Johns.  192.  In  an  action,  on  a 
policy  of  insormnce,  the  defendant  may,  after  plea 
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pleaded,  bring  what  anm  he  pleases  into  coart, 
with  coats  to  the  time,  but  not  specifically  as  the 

5»remium  on  the  policy.     Dunlap  y.  Commercial 
ns.  Co.  ib.  149. 

236.  Costs  paid  into  court  are  irrerocable. 
CUment  v.  Bixler^  3  Watts,  248.  Where  moi^y 
is  paid  into  court  after  issue  joined,  and  the  plain- 
tiff proceeds  in  the  suit,  but  recovers  no  more 
than  the  amount  paid  in,  the  defendant  is  entitled 
to  the  costs  of  the  defence  subsequent  to  the  pay* 
ment  of  the  money,  but  not  to  the  costs  previous- 
ly  accrued.    Aikins  v.  Coiton,  3  Wend.  326. 

237.  It  is  the  duty  of  a  debtor  of  money  to 
seek  his  creditor,  and  to  make  payment  of  his 
debt,  wheresoever  he  may  be  found  in  the  state. 
LUteU  y.  JVieAofj,  Hardin,  66. 

238.  Payment  of  specific  articles,  if  no  place  is 
fixed,  must  be  made  at  the  place  of  the  debtor. 
Grant  y.  Groshon^  ib.  85. 

239.  On  a  contract  for  the  delivery  of  specific 
articles,  where  no  place  is  expressed,  the  usual 
residence  of  the  obligor  is  the  place  for  perform- 
ance.    WUmoutk  y.  Patton^  2  Bibb,  280. 

'  240.  Where  a  promissory  note  was  given,  pay- 
able in  produce,  to  be  delivered  by  a  certain  day 
at  the  maker's  house,  in  an  action  on  the  note, 
the  defendant  pleaded  payment,  and  proved  that 
he  had  hay  in  his  bam  ready  to  be  delivered 
on  the  day  to  the  plaintiff,  but  did  not  show  the 
quantity  or  value.  Held,  there  was  no  proof  of 
payment  or  tender.  J^ewton  v.  Galbraith,  5  Johns. 
119. 

VIII.   Pleadings  and  Evidenee. 

5241.  In  assumpsit,  evidence  of  payment  may 
be  given  under  the  general  issue,  though  made 
after  suit  brought,  in  order  to  reduce  uie  dam- 
ages.   JtrMUUan  v.  Wallace,  3  Stew.  185. 

242.  In  an  action  upon  a  promissory  note,  pay- 
ment of  the  amount  of  the  note,  made  after  the 
commencement  of  the  suit,  cannot  be  given  in 
evidence  upon  the  general  issue,  as  an  answer  to 
the  action.  PermigenasMet  Bank  v.  Brackett,  4 
N.  Hamp.  557. 

243.  The  policy  of  insurance,  without  other 
proof  of  the  payment  of  the  premium,  is  not 
evidence.  Millick  v.  Peterson,  2  Wash.  C. 
C.31. 

244.  In  an  action  of  debt  on  judgment,  under 
plea  of  payment,  the  defendant  may  show  that  a 
chattel,  or  deed  of  land,  was  given  and  received 

^  in  satisfaction  of  the  judgment ;  but  he  must  also 
prove  that  the  thing  received  was  of  the  full  value 
of  the  debt,  or  that  it  was  a^eed  to  be  received 
as  such.     Howe  v.  Mackay,  5  Pick.  44. 

245.  In  an  action  by  a  town- treasurer  on  a  col- 
lector's bond  given  to  his  predecessor  in  office, 
such  predecessor  is  not  admissible,  as  a  witness 
for  the  plaintiff,  to  disprove  the  payment  of  money 
for  which  the  collector  held  his  receipt.  Pingree 
r.  fVarren,  6  Greenl.  457. 

246.  Where  money  has  been  paid  by  the  de- 
fendant, under  a  judgment  which  is  subsequently 
reversed,  and  it  appears  by  the  record  that  such 
payment  was  made,  the  court  will  order  restitu- 
tion. Scott  V.  Conover,  5  Halst.  61.  But  if  it 
does  not  appear  of  record  that  the  payment  has 
been  made,  the  remedy  is  to  sue  out  a  scire  facias 
quare  restitutionem  non.  ib. 

247.  An  indorsement,  on  a  bond  or  note,  made 
by  the  obligee  or  promisee  without  the  privity  of 
the  debtor,  cannot  be  admitted,  as  evidence  of 
payment,  in  favor  of  the  party  making  such  in- 
dorsement, unless  it  be  shown  that  it  was  made 
at  a  time  when  its  operation  would  be  against  the 


interest  of  the  party  Jiaking  it.  Roseboone  v.  Bil 
lington,  17  Johns.  182. 

1^8.  Where  the  payment  of  money  is  a  condi* 
tion  precedent  to  the  performance  ot  a  covenant 
to  convey  land,  a  waiver  of  the  condition  cannot 
be  given  in  evidence  in  support  of  a  declaration 
for  the  breach  of  the  covenant  averring  perform- 
ance.    Baldwin  v.  Mjmn,  2  Wend.  399. 

249.  Debt  may  be  brought  on  a  judgment,  not- 
withstanding plaintiff  has  receipted  to  defendant 
for  an  order  which,  when  paid,  is  to  be  in  full  of 
the  judgment.  Nor  does  it  alter  the  case  that 
the  order  had  not  been  presented  when  the  action 
was  brought,  there  being  no  funds  in  the  hands 
of  the  drawee  ;  and  the  separating  from  such  or- 
der a  writing  from  a  third  person  having  funds 
in  the  drawee's  hands,  advising  the  acceptance  of 
the  order,  but  not  binding  himself  or  his  funds, 
does  not  destroy  the  order,  nor  make  it  a  satis- 
faction of  the  judgment.  Goodrich  v.  Barney,  2 
Verm.  422. 

250.  A  payment  which,  added  to  former  pay- 
ments, discharges  the  plaintiff's  demand,  is  prop- 
erly pleaded  in  bar,  and  not  by  way  of  set-on. 
Day  V.  Clarke,  1  A.  K.  Marsh.  521. 

H&l.  One,  having  accepted  lands  in  payment  of 
a  bond,  cannot  claim  upon  the  bond  on  the  ground 
that  the  consideration  of  the  deed  of  tbe  lands 
was  usurious.     Miller  v.  Kerr,  1  Bailey,  4. 

252.  A  feiffned  issue  will  not  be  awarded,  to 
try  the  fact  of  the  payment  of  a  judgment,  whore 
the  sum  in  controversy  is  less  than  |^50.  Brower 
V.  Feeter,  1  Wend.  18. 

253.  Under  a  plea  of  solvit  ad  diem  by  intestate, 
evidence  of  payment  after  the  day,  by  administra- 
tor, is  inadmissible.  Denham  v.  CroweU,  Coxe, 
467. 

254.  A  plea  of  payment  cannot  be  supported 
by  showing  that  something  collateral,  by  agree- 
ment of  the  parties,  has  been  received  in  satisfac- 
tion.    Lockwood  V.  Sturdewint,'^  Conn.  373. 

255.  Under  a  plea  of  payment  to  a  declaration 
upon  a  bond,  signed  by  "  J.  Clark,  S.  Stegar," 
it  was  held,  that  "  Stegar  "  had  a  riffht  to  prove, 
that  the  obligee  had  acknowledged  payment  of 
part  of  the  money  by  <^  J.  Clark."  Stegar  v.  Eg' 
gleston,  5  Call,  449. 

256.  A  payment,  which  miglit  have  been  plead- 
ed to  the  original  scire  facias  to  revive  a  judg- 
ment, cannot  be'  given  in  evidence  on  a  second 
scire  facias,     Wilson  v.  Hurst,  Pet.  C.  C.  441. 

257.  Bonds,  assigned  to  be  applied  to  the  dis- 
cbarge of  a  debt  for  which  a  suit  is  brought,  can- 
not be  ffiven  in  evidence  on  the  plea  of  payment, 
although  they  are  not  returned  to  the  assignor ;  it 
being  proved  that  the  consideration  of  the  bonds 
had  failed,  and  that  they  had  been  acknowledged 
by  the  assignor  to  be  of  no  value,  ib, 

258.  To  an  action  on  a  bond,  conditioned  to 
pay  money  on  a  certain  day,  payment  on  a  sub- 
sequent day  is  not  a  good  plea,  without  averring 
it  to  be  the  whole  sum  then  due.  U,  States  v. 
Gumey,  4  Crancb,  333. 

259.  Upon  the  plea  of  payment,  to  an  action  of 
debt  upon  a  bond  conditioned  to  pay  $500,  evi- 
dence may  be  received  of  the  payment  of  a  smaller 
sum,  with  an  acknowledgment  by  the  plaintiff 
that  it  was  in  full  of  all  demands ;  and,  unless 
such  evidence  is  contradicted,  the  jury  may  in- 
fer from  it  payment  of  the  whole.  Henderson  v. 
Moore,  5  ib.  11. 

260.  Upon  the  plea  of  pa>  ment,  to  debt  on  a 
bond,  it  is  competent  for  the  defendant  to  give 
in  evidence  that  wheat  wasdelivered  to  the  plain- 
tiff on  account  of  the  bond,  and  that  sundry  debts 
were  assigned  to  the  plaintiff,  a  part  of  which 
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had  been  lost  by  the  plaintiff's  negligence  :  sach 
evidence  is  not,  however,  concluBive.  Biddieum 
y.  Kirk,  3  Cranch,  293. 

261.  On  the  question  of  payment  of  a  judg- 
nent,  the  execution,  with  actual  proof  of  the 
aaoney  paid  on  it,  is  ffood  evidence.  Ramsay  v. 
Johnsofiy  3  Pennsyl.  293. 

262.  Payment  by  one  joint  and  several  obligor, 
on  account  oi^  or  in  part  of,  the  same  bond,  may 
be  pleaded  by  the  other,  in  a  suit  against  him. 
Mitcktll  V.  Gibbuy  2  Bay,  475. 

263.  Under  the  practice  and  laws  of  Pennsyl- 
vania, any  evidence  may  be  given,  under  the  plea 
of  payment,  which  proves  that  tx  equo  et  bono 
the  debt  claimed  ought  not  to  be  proved.  Lata- 
pes  V.  PecholUr,  2  Wash.  C.  C.  180. 

264.  Payments  made  to  the  officers  of  the  land- 
office  may  be  proved  by  their  receipts,  and  pay- 
ment of  the  deputy-surveyor's  fees,  by  the  receipt 
of  the  deputy-surveyor,  if  given  at  the  time,  and 
while  they  hold  their  office.  Cluggage  v.  Swan, 
4  Binn.  150. 


PEDLERS. 

1.  Upon  an  indictment  under  a  sftatate  against 
peddling -certain  enumerated  articles,  it  was  held, 
that  plain  gold  rings  and  ear-knobs  were  com- 
prehended in  the  signification  of  the  term  **  jew- 
elry."    Comnumtpealth  v.  Stephens,  14  Pick.  370. 

2.  The  carrying  of  goods  about  and  offering 
them  for  sale  is,  by  the  Connecticut  statute  for 
the  suppression  of  pedlers,  &c.,  (tit.  74,  p.  354,) 
considered  as  trading,  dealing,  and  trafficking 
with  them.     Merriam  v.  Langdon,  10  Conn.  461. 

3.  In  a  qui  tarn  information,  under  the  Con- 
necticut statute  for  the  suppression  of  pedlers, 
&c.,  the  inventory  of  the  goods  seized  and  ap- 
praised is  not  rendered  a  nullity  by  the  refusal, 
on  the  part  of  the  complainant,  to  exhibit  it  to 
the  defendant's  attorney  for  copv  and  inspection. 
ib.  460. 

4.  An  information,  under  the  Connecticut  stat- 
ute for  the  suppression  of  pedlers,  dtc.,  alleged 
that  tlie  defendant  offered  his  goods  for  sale  to 
the  public  generallv,  and  to  certain  individuals 
named.  It  was  held,  that  the  complainant  might, 
under  such  averment,  prove  distinct  oflfers  to  sell 
to  each  of  those  persons  severally,  ib, 

5.  On  the  trial  of  such  information,  to  show 
the  character  of  the  defendant's  business,  evi- 
dence is  admissible  that,  on  former  occasions, 
within  a  short  time  before  the  defendant  left 
home  with  said  goods,  he  had  repeatedly  carried 
about  and  sold,  as  a  pedler,  dbc,  certain  specified 
articles  of  foreign  goods,  ib. 

6.  So,  also,  is  evidence  that,  just  previous  to 
the  seizure  of  thfi  goods,  the  defendant  had  sold, 
from  the  load  of  goods  seized,  certain  specified 
articles  of  foreign  goods,  of  a  different  descrip- 
tion from  any  specified  in  the  information,  ib. 


PERJURY. 

I.  Generatty. 
II.  Of  the  Indietmsnt  and  the  Emdemee, 


I.  Generally, 

1.  Peijury  consists  in  swearing  falsely  and 
corruptly,  contrary  to  the  belief^  the  witness, 
not  in  swearing  rashly  and  inconsiderately,  ac- 
oording  to  his  belief.     U.  States  v.  Shelbmre,  1 


Bald.  370.      ComtnomoealA  v.  ComUhy  6  Miam, 
249.     StaU  V.  Cochrany  1  BaUey,  50. 

2.  On  a  trial  for  perjury,  evidence  is  admissi'. 
ble  to  show  that  the  motives  which  actuated  the 
prisoner,  at  the  time  of  committing  the  ailegeo 
offi?nce,  were  corrupt,  as,  for  instance,  to  show 
that,  when  he  swore  to  a  complaint  against  the 
prosecutor,  ostensibly  to  pfocure  sureties  of  tbe 
peace,  his  object  was,  in  &ct,  to  coerce  that  per- 
son to  settle  a  civil  suit,  ^ale  v.  Hasoale,  6  N. 
Hamp.  352. 

3.  Swearing  falsely  to  a  matter  incidental,  but 
utterly  immaterial  to  the  issae,  does  not  consti- 
tute the  crime  of  perjury.  State  v.  HatUmMy^  2 
N.  <&  M.  118.     Hinch  v.  State,  2  Mis.  158. 

4.  Perjury  cannot  be  committed  in  a  case  of 
which  the  court  had  not  jurisdiction.  Stitte  v. 
Alexander,  4  Hawks.  182.  Slate  v.  Hayward,  1 
N.  <&  M.  546.  State  v.  M'Croekey,  3  M'Cord, 
308.  Siealsv.  ^att,  2  Hay w.  56.  Stale  y.WhiU^ 
8  Pick.  453. 

5.  On  an  oath  administered  by  a  judge,  out  of 
the  jurisdiction  of  the  state  in  which  he  is  jndge^. 
an  indictment  will  not  lie.  Jackson  v.  tfioa- 
phrey,  1  Johns.  498. 

6.  Perjury  may  be  assigned  on.  an  oath  admin* 
istered  bv  a  justice  of  the  peace,  on  the  investi- 
gation of^a  matter  submitted  to  arbitiaHon  by  a 
rule  of  court,  with  consent  of  parties.  StmU  ▼.. 
Stephenson,  4  M'Cord,  165. 

7.  Perjury  cannot  be  assigned  upon  an  eztra 
judicial  oath.     Pegram  v.  Styron,  1  Bailey,  595. 

8.  Perjury  may  be  assigned  in  an  oath  errone- 
ously taken,  especially  while  the  proceedings  in 
which  it  is  taken  remain  unreversed.  Van  Steen* 
bergh  V.  Kortz,  10  Johns.  167.  As,  if  a  justice 
issue  an  attachment  on  the  oath  of  the  creditor^ 
the  proceeding  is  erroneous  ',  but  the  party,  nev- 
ertheless, may  be  indicted  for  perjury,  ik. 

9.  It  seems  that,  in  testing  the  materiality  of 
testimony  charged  to  be  false,  reference  must  be 
had  to  the  issue  as  it  existed  when  the  oath  was 
administered  to  the  witness.  BuUock  v.  Koon^  4 
Wend.  531. 

10.  In  an  indictment  for  perjury,  it  is  not 
necessary  to  set  forth  the  interrogatories  in 
answer  to  which  the  perjuiy  is  charged  to  have 
been  committed.     State  v.  Bishop,  1  Chip.  124. 

11.  In  an  indictment  for  perjury,  it  is  not 
necessary  that  it  should  appear  whether  the  wit^ 
ness  was  compelled  to  attend  court  bv  a  sub- 
poena, or  whether  he  attended  voluntarily.  CSsas- 
monweaith  v.  Knight,  12  Mass.  274. 

12.  Nor  is  it  necessary  that  it  should  appeer- 
whether  the  false  testimony  of  the  witness  was 
given  in  answer  to  a  specific  question  put  to  him^ 
or  in  the  course  of  his  own  relation  of  the  facts  ; 
for,  in  either  case,  he  is  Equally  required  by  law 
to  depose  the  truth.  ib» 

13.  It  is  sufficient  if  it  be  averred,  in  the  indict- 
ment, that  an  issue  was  dulv  joined  in  conrt,  and 
came  on  to  be  tried  in  due  rorm  of  law,  and  that 
the  court  had  competent  authority  to  administer 
the  oath  in  question,  without  an  express  av^r* 
ment  that  the  court  had  jurisdiction  of  the  causa 
of  action,  ib. 

14.  It  is  necessary,  however,  in  an  indictment. 
for  peijury,  that  it  be  averred  that  the  fads,  re-, 
specting  which  the  witness  testified,  were  mate 
rial  on  the  trial,  unless  they  clearly  appear  to  b» 
material  from  the  other  facts  set  forth  in  the  ia 
dictment.  ib, 

15.  Where,  by  an  act  of  the  legislature,  false 
swearing  in  taking  certain  oaths  is  declared  per- 
jury, and,  by  a  subsequent  act,  the  original  one 
is  amended,  and  the  form  of  tiie  oaths  altere<t» 
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false  Bwearingf  imder  tlie  amendment  is  perjury, 
although  it  is  not  so  expressly  declared  in  the 
amended  act.     Campbell  y.  PwpU^  8  Wend.  636. 

16.  Taking  a  false  oath  under  the  insolrent 
debtors'  act  is  perjury,  at  common  law.  Cam~ 
monweaUk  v.  CoZverC,  1  Virg.  Cas.  181. 

17.  The  false  taking  of  the  poor  debtor*s  oath, 
before  a  magistrate  authorised  to  administer  it,  is 
perjuiT.    Arden  y.  SttUty  11  Conn.  408. 

18.  For  a  perjury  under  the  bankrupt  laws  an 
indictment  will  not  be  sapported  at  common  law. 
Anofnymunu,^  1  Wash.  C.  C.  84.  Nor  under  the 
general  criminal  law  of  the  United  States,  ih. 

19.  The  repeal  of  the  United  Stotes'  bankrupt 
law  was  a  bar  to  a  prosecutioB  for  perjury,  com* 
mitted  under  the  law  while  it  wa*  in  existence. 
U.  SuUes  y.  Passmore,  4  Dall.  372. 

20.  A  bankrupt,  under  the  Fennsylyaaia  act, 
may  be  committed  for  perjury  before  the  expira- 
tion of  the  42  days,  under  the  14th  section  of 
the  act.     ResjntbUca  y.  Wright,  1  Teates,  205. 

21.  Perjury  cannot  be  assigned,  on  the  affida< 
yit  of  an  applicant  for  naturalization,  as  to  his 
residence  in  a  state  previous  to  the  application. 
Slate  y.  Hdle,  2  Hill,  S.  C.  290. 

22.  Perjury  may  be  committed  in  an  affidavit 
made  for  the  purpose  of  obtaining  a  certiorari  to 
remove  into  the  supreme  court  a  judgment  ren- 
dered by  a  justice  of  the  peace,  under  the  New 
York  act  of  1824,  on  a  trial  had  before  him ;  for 
although,  by  that  act,  the  writ  of  eertiarari  is 
abolished,  there  are  cases  in  which  certiorari  is 
the  proper  remedy.  Pratt  r.  Price^  11  Wend. 
127. 

23.  Perjury,  committed  on  a  hearing  on  a  crim- 
inal complaint  before  the  district  judge,  is  not 
within  the  act  of  30th  April,  1790,  c.  9,  §  18. 
U.  Slates  V.  Clark,  1  Gallis.  4.97. 

24.  One  making  a  false  affidavit  before  a  jus- 
tice of  the  peace  of  a  state,  in  order  to  establish 
a  claim  against  the  United  States,  is  indictable 
under  the  act  of  congress  passed  March  1,  1823, 
to  prevent  false  swearing  touching  public  money, 
though  such  affidavit  was  not  expressly  author- 
ized l>y  an  act  of  congress,  but  allowed  by  the 
secretary  of  the  treasury  to  be  made  before  a 
justice  of  the^ace,  under  the  act  of  July,  1832, 
liquidating  Virginia  claims.  U,  States  v.  Bailey, 
9  Pet.  238. 

25.  An  indictment  need  not  paxtioularly  spe- 
cify the  perjury  which  a  defendant  is  charged 
with  having  attempted  to  suborn  a  witness  to 
eonamit.    State  v.  Holding,  1  M'Cord,  31. 

26.  In  Connecticut,  an  action  will  not  lie  for 
suborning  a  witness  to  swear  falsely  in  a  former 
cause,  whereby  a  judgment  was  obtained  against 
the  present  plaintiff,  contrary  to  the  truth  and 
jostice  of  the  case.  Bosttsiek  v.  Lewis^  2  Day, 
447. 

27.  In  Connecticut,  an  action  for  perjury  is 
not  sustainable  before  a  justice  of  the  peace,  but 
only  for  damages  consequent  upon  conviction. 
Pag^  v.  Camp,  Kirby,  7. 

&.  Where  an  oath,  required  to  be  administered 
by  a  collector  of  the  customs,  is  falsely  taken 
before  a  legal  deputy  of  the  collector,  acting  un- 
der the  provisions  of,  and  in  the  cases  required 
by,  the  act  of  2d  March,  1799,  it  may  be  sufficient 
ground  for  an  indictment  for  perjury.  U.  States 
Y.  Bartanj  Gilpin,  439. 

II.    Of  the  Indictment  and  the  Evidence. 

29.  In  an  indictment  for  perjury  on  a  trisl  at 
tdsi  prius,  the  postea^  must  be  produced  by  the 
plaintiff.    ResjmbUca.ii.  Goss^  2  Yeates^  479. 


30.  AU  the  several  particulars^  in  which  the 
prisoner  swore  falsely,  may  be  embraced  in  one 
count.     Stale  v.  Bishops  1  Chip.  120. 

31.  Where,  in  an  indictment  for  perjury,  there 
are  several  distinct  assignments,  proof  of  any  one 
of  them  is  sufficient  to  support  the  indictment. 
State  v.  HascaU,  6  N.  Hamp.  352. 

32.  In  a  prosecution  for  perjury,  the  indict- 
ment set  forth  that  ^  a  warrant  for  debt  due  on 
account  for  rent  *'  was  sued  out  by  the  defend- 
ant. The  warrant  given  in  evidence  was  not  for 
rent,  but  for  other  uiings.  Held,  that  this  was  a 
material  variance.  Commontoealth  v.  Hickman, 
2  Virg.  Cas.  323. 

33.  Where  an  indictment  for  perjury  did  not 
state  the  day  upon  which  the  trial  took  place, 
and  on  which  the  defendant  was  sworn  in  the 
case  in  which  the  perjury  was  alleged  to  have 
been  committed,  the  court  arrested  the  judgment. 
(7.  States  v.  Bowman,  2  Wash.  C.  C.  328. 

34.  In  an  indictment  for  perjury  in  taking  a 
false  oath  before  a  regimental  court  of  inquiry,  in 
Virginia,  the  indictment  ought  to  set  forth  of 
what  number  of  officers  said  court  consisted,  and 
what  was  their  respective  rank,  so  that  the  court 
may  see  whether  the  court  of  inquiry  was  legally 
constituted  or  not.  Connsr  v.  CommonweaUh^  2: 
Virg.  Cas.  30. 

35.  In  such  case,  the  indictment  should  dis- 
tinctly aver  what  was  the  subject  of  inquiry 
before  said  court,  so  that  the  court  of  l&w  may 
determine  whether  the  testimony  of  the  party 
accused  was  upon  a  material  point,  ib. 

36.  An  indictment  for  perjury,  which  charged 
the  oath  to  have  been  taken  on  the  gospels,  will 
not  be  sustained  on  proof  that  the  oath  was  taken 
with  an  uplifted  hand.  State  v.  Porter,  2  Hill, 
S.  C.  611. 

37.  In  an  indictment  for  perjury,  against  a 
person  voting  at  an  election,  an  averment  that  he 
was  awom  *^  by  and  before  the  board  "  of  inspect- 
ors, is  a  sufficient  averment  that  the  oath  was 
administered  by  the  board.  It  seems,  that  it 
would  be  enough  to  allege  that  he  took  the  oath 
before  the  board.  Campbell  v.  People,  8  Wend. 
636. 

38.  The  indictment  need  not  set  forth  the 
whole  oath  \  it  is  enough  to  set  out  the  part  of  it 
in  which  the  perjury  is  alle^d  to  have  been 
committed ;  as,  where  the  prisoner  is  accused 
of  having  falsely  sworn  to  his  citizenship,  only 
that  part  of  the  oath  which  relates  to  his  being 

,  a  citizen  need  be  set  forth,   ih. 

39.  It  must  appear,  on  the  foce  of  the  indict- 
ment, that  the  matter  alleged  to  be  false  was 
material ;  but  such  materiality  need  not  be  ex- 
pressly averred,  when  it  evidently  appeara  oa 
the  record.  iJb. 

40.  In  an  indictment  for  peijury  committed 
in  the  taking  of  an  oath  by  an  insolvent,  on  pre- 
sentinff  his  petition  for  a  discharge,  in  New 
York,  it  is  not  necessary  to  set  forth  more  than 
the  substance  of  the  oath.  People  v.  Warner, 
5  Wend.  271. 

41.  In  pleading  peijury  in  taking  th0  poor 
debtor's  oath,  the  particular  false  statements 
should  be  set  forth.  Willingtum  v.  Steamy,  1 
Pick.  497. 

42.  An  indictment  for  perjury  in  taking  the 
poor  prisoner's  oath,  under  the  Massachusetts 
statute  of  1787,  c.  29,  need  not  aver  that  the 
QaUi  was  administered  within  the  prison  limitsv 
Commonwealth  v.  JUden,  14  Mass.  3iB8. 

43.  The  same  statute  requires  a  technical  con- 
viction of  perjury,  in  order  to  avoid  the  effect  «of 
such  oath.     WiUington  v.  Steams,  1  Pick.  497 
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44.  In  an  indictment  for  perjury,  in  a  justice 
of  the  peace  court,  the  charging  it  to  haye  been 
committed  ^^cn  the  trial  of  the  cause  or  issae," 
18  not  bad  for  ambiguity.  State  v.  Bishop^  1 
Chip.  120. 

45.  An  indictment  against  H.  for  perjury,  com- 
mitted on  the  trial  of  P.  for  larceny,  should 
charge  or  show  that  the  larceny  for  which  P. 
was  tried  was  either  made  felony  by  statute,  or 
was  such  as  at  common  law  amounted  to  felo- 
ny.   Hinch  V.  State,  2  Mis.  158. 

46.  In  cases  of  perjury,  two  witnesses  are  re- 
quired, as  well  to  prove  the  facts  sworn  to,  as 
the  falseness  of  the  oath.  State  v.  Howard^  4 
M'Cord,  159. 

47.  One  witness  can  prore  the  taking  of  the 
oath  \  but  one  witness,  without  supporting  cir- 
cumstances, cannot  prove  the  falsity  of  the  oath. 
^0  V.  Hayward,  1  N.  &  M.  546. 

48.  A  party  to  a  suit  is  not  disqualified  as  a 
witness  to  prove  perjury  therein,  if  a  conviction 
would  not  entitle  him  to  a  new  trial,  or  to  damages 
as  a  party  injured.     State  v.  Bishop,  1  Chip.  120. 

49.  On  an  indictment  for  perjury  in  swearing 
falsely  to  a  deposition,  the  -  deponent  having 
afterwards  testified  on  the  stand  that  the  facts 
stated  therein  were  not  true,  the  prisoner  is  not 
estopped  from  showing,  in  bis  defence,  the  trutli 
of  the  facts  stated  in  the  deposition.  State  v. 
J.  B,  1  Tyler,  269. 

50.  The  record  of  the  court,  at  which  perjury 
is  charged  to  have  been  committed,  is  not  ex- 
cluded in  consequence  of  the  day  of  holding 
being  misrecited  in  the  indictment ;  especially  if 
under  a  videlicet.     State  v.  Clark,  2  ib.  282. 

51.  To  convict  of  perjury,  under  the  act  of 
1st  of  March,  1823,  in  making  false  entries  at 
the  custom-house  in  regard  to  the  cost  of  im- 
ported goods,  documentary  evidence  and  the 
correspondence  of  the  accused  are  sufficient, 
without  living  witnesses ;  and  such  evidence  is 
the  best.     U.  States  v.  IVood,  14  Pet.  430. 

52.  Where,  in  a  prosecution  for  perjury,  a 
written  paper  is  referred  to,  the  place  and  time 
of  subscribing  it  by  the  accused  being  involved 
in  the  alleged  perjury,  as  set  forth  in  the  indict- 
ment, such  paper  is  proper  evidence  at  the  trial. 
Osbum  V.  State^  7  Ham.  (Part  1st,)  212. 


PETITION. 

The  general  statute  of  1821,  c.  166,  direct- 
ing the  manner  of  publishing  notice  of  private 
petitions  pending  before  the  legislature,  is  mere- 
fv  directory,  and  does  not  prevent  the  legislature 
from  acting,  in  its  discretion,  upon  a  different 
notice,  or  upon  none.  Day  v.  Stetson,  8  Greenl. 
365. 


PEWS. 

1.  A  pariah  soM  pews  under  the  following 
conditions:  ^<The  sum  bid  for  choice,  and  one 
third  of  the  appraised  value,  shall  be  paid  in 
cash,  one  third  part  in  one  year,  and  the  residue 
in  two  years,  with  interest ;  the  first  payment  to 
be  forfeited,  if  the  other  payments  are  not  made 
agreeably  to  the  above  conditions."  Held,  that  a 
purchaser  who  made  the  first  payment  and  took 
possession,  and  con^naed  in  possession  three 
years,  without  further  payment,  acquired  no  title 
to*  the  pew.  First  Parish  in  Quincy  v.  Spear, 
15  Pick.  144 


2.  An  order  from  the  chancellor  is  not  neces- 
sary, under  the  statute,  (2  R.  L.  216,)  to  warrant 
a  sale,  by  a  religious  corporation,  of  pews  in 
their  church.  That  statute  respects  absolute  sales 
only ;  and  the  sale  of  a  pew  is  only  a  sale  of  a 
limited  usufructuary  right,  not  an  absolute  sale. 
Freligh  v.  Piatt,  5  Cow.  494. 

3.  The  pews  of  a  church  were,  by  vote  of  the 
congregation,  sold  at  auction,  free  of  rent,  for 
the  purpose  of  nusing  money  to  complete  the 
building.  A  purchased  a  pew,  of  which  he  re- 
mained in  possession  for  several  years,  without 
any  lease  or  other  agreement  as  to  the  pew  or 
rent.  In  assumpsit,  by  the  trustees,  against 
him,  to  recover  his  proportion  of  the  assessments 
laid  by  the  corporation  on  the  pews,  in  order  to 
defray  the  salary  of  the  minister,  it  was  held,  that 
A  was  not  liable  to  any  implied  assumpsit ;  and, 
the  trustees  having  no  power  to  levy  assessments 
in  personam,  A  was  not  liable  personally,  unless 
some  contract  or  promise  to  pay  was  shown. 
Trustees  of  the  First  Presbyterian  Congregatiom 
in  Hebron  v.  ^^ackenhu8h,  10  Johns.  217. 

See  Parish. 


PHILADELPHIA, 
(City  ahd  Couhtt.) 

1.  The  jurisdiction  of  the  city  of  Philadel- 
phia extends  to  the  shore  of  New  Jersey,  sub- 
ject to  the  compact  between  Pennsylvania  and 
New  Jersey.  J{eal  v.  Commonwealth,  17  S.  & 
R.  67. 

2.  The  ordinance  of  16th  December,  1819, 
repealing  the  ordinance  of  16th  May,  1816,  and 
thereby  reducing  the  salary  of  the  mayor,  while 
in  oi!ice,  is  not  repugnant  to  the  constitution. 
Commonwealth  v.  Bacon,  6  ib.  22. 

3.  Under  the  act  of  March  24,  1812,  incoi 
porating  the  township  of  Moyamensing,  in  the 
county  of  Philadelphia,  the  commissioners  elect 
cannot  decide  on  the  validity  of  their  own  elec- 
tion. Cofnmonwealth  v.  M  Closkey,  2  Rawle, 
369.     Gibson,  C.  J.,  and  Huston,  J.,  dissenting. 

4.  Such  commissioners  cannot  be  sworn  in 
until  their  election  has  been  returned  and  ap- 
proved, ib. 

5.  The  commissioners  cannot  set  aside  an 
election  as  to  thos^  persons  who  had  a  clear 
m^ority  after  deducting  illegal  votes,   ib. 

D.  At  a  ward 'election  for  choosing  assessors 
and  inspectors  of  the  general  election,  a  dis- 
turbance arising,  the  constable  of  the  ward,  and 
certain  persons  alleging  themselves  to  have 
been  duly  chosen  judges,  adjourned  the  election 
from  the  place  designated  in  the  constable's  no- 
tice to  a  neighboring  house,  where  the  relators 
had  the  highest  number  of  votes,  and  were  re- 
turned duly  elected.  The  electors  who  remained 
where  the  election  was  begun  elected  judges 
and  assessors,  and  held  an  election  without  call- 
ing on  the  overseers  of  the  poor,  or  other  persons 
mentioned  in  the  statute.  Held,  that  both  elec- 
tions were  illegal,  and  that  the  county  commis- 
sioners might  appoint  assessors.  CommonweaUk 
V.  Commissioners  of  Philadelphia  County,  5 
Rawle,  75. 

7.  It  seems,  that  the  county  commissioners 
may  inquire  into  the  validity  of  the  election  of 
assessors,  ib. 

8.  A  patent  granted  to  the  mayor,  aldermen, 
and  citizens,  in  trust  for  the  interment  of  stran- 
gers, is  valid,  under  the  act  of  April  8,  1786. 
Mayor  v.  Clifford,  4  Teates,  379. 
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9.  An  ordixuLDce  of  the  city  of  Philadelphia, 
inflicting  a  penalty  on  persons  **  placing  goods 
on  their  porches,  or  cellar  doors,  projecting  more 
than  six  inches  towards  the  street,"  is  had,  under 
the  act  of  1769.     Carlisle  ▼.  Baker,  1  ih.  471. 

10.  What  is  now  called  *' Franklin  Square  " 
was  dedicated  to  the  public  use  by  William 
Penn,  at  the  foundation  of  the  city  ;  so  that  no 
one  could  afterwards  grant  the  exclusive  use  of 
any  part  of  the  same  to  any  person  or  corpora- 
tion. A  grant,  therefore,  of  a  part  of  the  square, 
in  1741,  to  a  society,  for  a  burying  ground,  was 
Toid.  'Commonwealth  v.  JSlburger,  I  Whart.  469. 

11.  The  ordinance  of  March  29, 1799,  imposing 
a -tax  to  provide  the  city  with  water,  is  valid. 
Stiles  V.  Jonesy  3  Teates,  491. 

12.  The  act  of  1817  supersedes  the  city  ordi- 
nance of  January  27,  1808,  regulating  the  cord- 
ing of  wood,  as  to  private  wharves  and  landings. 
CommontoeaUk  v.  GiUam,  8  S.  &  R.  50. 

13.  Under  that  act,  a  public  corder  cannot  en- 
ter upon  a  private  wharf  or  landing,  unless  wood 
is  there  which  is  subject  to  seizure ;  and  where 
such  wood  is  not  there,  the  owner  of  the  wharf 
may  resist  the  entry  of  the  officer,  ib. 

14.  In  a  proceeding  by  the  board  of  health, 
under  the  act  of  1830,  to  enforce  a  lien  against  a 
vacant  lot  for  the  expenses  of  removing  a  nui- 
sance, the  owner  being  non-resident  or  unknown, 
the  advertisement  of  the  sheriff  *s  sale  ought  to 
set  forth  that  the  proceedings  were  under  the 
act     Board  of  Health  v.  Jones,  1  JN.  &i  M.  28. 

15.  A  sale  was  set  aside,  on  the  application  of 
^e  owner,  where  the  premises  had  been  adver- 
tised as  the  properly  of  J.  S.,  whose  name  had 
been  used  as  defendant,  without  any  ownership 
in  the  property,  and  without  any  mention  in  the 
advertisement  of  the  nature  of  the  special  pro- 
ceedings ;  the  owner  offering  to  pay  the  judg- 
ment, with  interest  and  costs,  and  interest  on  the 
purchase  money.  i6. 

16.  The  elevating  and  enlarging  of  a  wooden 
building,  so  as  materially  to  alter  its  character,  is 
within  the  prohibition  or  the  ordinance  of  the  6th 
of  June,  1796,  *^  for  preventing  the  erection  of 
wooden  buildings,*'  &c.  Douglass  v.  Common- 
wealth, 2  Rawle,  262. 

17.  An  indictment  will  lie  against  a  tenant  for 
years,  who  makes  such  an  erection,  ih. 

18.  It  is  not  necessary  to  aver,  in  the  indict- 
ment, that  the  building  was  erected  on  a  lot  of 
land.  ib. 

19.  An  indictment  with  two  counts,  one  alle- 
ging the  erection  of  a  wooden  shop,  the  other  the 
erection  of  a  warehouse,  does  not  set  out  distinct 
offences,  punishable  in  different  modes,  ib. 

20.  The  act  of  the  4th  of  Mav,  1832,  did  not 
divest  a  justice  of  the  Northern  Liberties  of  juris- 
diction of  an  action,  instituted,  under  the  act  of 
1819,  to  recover  a  penalty  imposed  by  an  ordi- 
nance.    Ellmore  v.  Hoffman,  2  Ash,  159. 

21.  The  act  of  1829,  directing  that  "Spring 
Garden  Street,  west  of  Tenth  Street,  be  contin- 
ued of  the  same  width  from  Tenth  to  Sixth 
Street,*'  does  not  lay  out  a  new  street,  but  is 
merely  an  amendment  of  the  plan  of  the  district 
of  Spring  Garden,  previously  adopted  and  con- 
firmed, and  leaves  the  act  of  incorporation  in 
forc^as  regards  the  rights  and  remedies  of  par- 
ties.  Case  of  Spring  Oar^gen  Street,  4  Rawle,  192. 

22.  Where  a  contract  was  made  by  A,  the 
owner  of  a  lot  m  the  district  of  Spring  Garden, 
with  B,  for  work  and  materials  for  curbing  the 
front  of  the  lot,  and  B  took  the  promissory  note 
of  A  for  the  amount,  and  afterwards  filed  a  claim 
against  him,  and  brought  an  action  on  the  note  io 


his  own  name,  it  was  held,  that  the  commission- 
ers of  Spring  Garden  had  no  lien  for  the  amount 
under  the  act  of  1818,  although  they  gave  a  gen- 
eral order  to  B  to  execute  all  such  work  in  the 
district,  under  an  agreement  that  he  should  get 
his  pay  from  the  abutters  when  he  could,  and  that 
the  corporation  should  only  be  eventually  liable. 
M'Causland  v.  Scuffer,  4  Whart.  175. 

23.  The  public  wharf,  called  <*  The  Hayscales 
Landing,"  and  the  public  wharf  on  the  south  of 
and  adjoining  Callowhill  Street,  were,  by  the  act 
of  the  16th  March,  1819,  vested  solely  in  the 
board  of  commissioners  of  the  incorporated  dis- 
trict of  the  Northern  Liberties,  in  trust  for  the 
public  generally.  Spring  Garden  v.  JYorthem 
Liberties,  1  ib.  f&. 

24.  The  18th  section  of  the  act  incorporating 
the  Kensington  district  of  the  Northern  Liber- 
ties extends  to  all  property  within  the  dist  ct, 
whether  held  by  corporations  or  individuals. 
Case  of  the  Plan  of  Kensington,  2  Rawle,  445. 

25.  Where  the  act  incorporating  the  district  of 
Southwark  permitted  the  corporation  to  impose 
tolls  on  articles  brought  to  public  landings  in  the 
district,  an  ordinance,  directing  in  what  manner 
wood  should  be  corded,  Sec,  on  wharves  gener- 
ally, is  invalid  as  respects  private  wharves.  Com- 
missioners V.  JVtft/Z,  3  Yeates,  54. 

26.  Callowhill  Street,  in  the  county  of  Phila- 
delphia, having  been  laid  down  in  the  plan  re- 
turned under  the  act  of  17th  April,  1795,  cannot 
be  increased  in  width  under  the  act  of  22d  March, 
1813.  Commissioners  v.  Spring  Garden,  6  S.  &■ 
R.  522. 

27.  Under  the  act  oT9th  March,  1771,  the  reg- 
ulation of  a  lot  in  the  Northern  Liberties,  by  the 
regulators,  from  which  no  appeal  has  been  made, 
is  conclusive  as  to  the  foundations  and  party 
walls  of  buildings  erected  conformably  thereto, 
but  not  as  to  the  lines  of  that  part  of  a  lot  in 
which  there  are  no  buildings.  Godshall  v.  Ma- 
riam,  1  Binn.  352. 

28.  On  an  appeal  from  the  regulators  in  South- 
wark, under  the  act  of  1782,  it  is  sufficient  if  the 
appellant  gives  security  for  costs  at  any  time  be- 
fore the  issuing  of  the  venire.  Perot  v.  Packer, 
2  Ash,  155. 

29.  The  verdict,  with  judgment,  on  the  trial  of 
such  an  appeal,  is  conclusive  ;  and  although  the 
appeal  may  be  laid  in  the  form  of  an  ejectment, 
yet  the  rule,  as  to  two  ejectments,  does  not  ap- 
ply, ib. 

30.  By  a  general  deed,  made  in  1704,  by  first 
purchasers  of  5000  acres,  with  appurtenances, 
city  lots  incident  thereto,  though  previously  sur- 
veyed, will  pass,  together  with  liberty  lands,  un- 
less a  contrary  intention  be  shown.  HUl  y.  Wort^ 
4  Teates,  142. 


PHTSICIANS. 

1.  A  physician  and  surgeon,  in  the  perform 
ance  of  his  professional  duties,  is  liable  for  inju- 
ries resulting  from  the  want  of  ordinary  diligence, 
care,  and  skill.     Landon  v.  Humphrey,  9  Conn 
209. 

2.  Whether  a  physician's  account  be  suf- 
ficiently specific,  rests  with  the  court.  Schmidt 
V.  Qtttn,  1  Rep.  Con.  Ct.  418. 

3.  A  physician  not  licensed  cannot  recover 
for  medical  attendance,  though  he  admininters 
medicines  for  which  he  has  obtained  a  patent. 
Smith  v.  Tracey,  2  Hall,  465. 

4.  A  parchment,  purporting  to  be  a  diploma  to 
practise  medicine.,  is  not  evidence  per  se  that  the 
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college  issuinjT  it  is  a  regularly  constitated  med- 
ical iufititutioj).  HUi  Y.  Boddw^  8  Stew.  &  Fort. 
56. 

5.  In  an  action  for  malpractice,  the  plaintiff 
cannot  give  evidence  that  the  physician  abaa^ 
doned  the  patient,  and  refased  to  prescribe,  o&lees 
it  is  so  laid  in  the  declaration.  Benau  y.  £/oio^ 
ardy  3  Watte,  355. 

6.  Physicians  and  surgeons  can  reooyer  the 
eerrices  of  their  students  in  attendance  upon 
their  patients.    People  y.  Monroe^  A  Wend.  200. 

7.  Partners  in  the  practice  of  physic  are  with- 
in the  law  merchant,  which  excludes  the  jug 
ucerescendi  between  traders.  AXUn  y .  Blanehardy 
e  Cow.  631. 

8.  A  law,  providing  that  no  person  practbing 
physic  or  surgery  shall  be  entitled  to  the  benefit 
of  law  for  the  recovery  of  his  fees,  unless  he 
shall  have  been  licensed  by  the  Massachusetts 
Medical  Society,  or  graduated  a  doctor  of  medi- 
cine in  Harvard  University,  is  not  unconstitu- 
tional, as  being  a  violation  of  the  6th  article 
of  the  declaraticm  of  rights,  in  Massachusetts. 
HeioiU  y.  Charier,  16  Pick.  353. 

9.  A  person  practising  bonesettinf,  and  re- 
ducing sprains,  swellings,  and  contractions  of  the 
«inews,  by  friction  and  fomentation,  but  no  other 
branch  of  the  healing  art,  is  a  person  practising 
aurgery,  within  the  meaning  of  the  statute  depriv- 
ing persons  practising  physio  or  surgery  of  the 
benefit  of  the  law  for  the  recovery  of  their  fees, 
unless  licensed  or  graduated  according  to  the 
statute,  ib. 

10.  The  provisions  of  the  Massachusetts  stat- 
utes of  1817,  c.  131,  and  1818,  c.  113,  regulating 
the  practice  of  physic  and  surgery,  apply  to 
practitioners  hving  without  the  state,  as  well  as 
to  those  within  it ;  and,  consequently,  no  phy- 
sician or  snrffeon,  althoUffh  he  may  live  without 
the  state,  wul  be  entitled  to  recover  fees  for  his 
professional  services  rendered  within  it,  unless 
he  have  been  previously  licensed  in  the  manner 
prescribed  by  thoee  statutes.  Spaulding  v.  M- 
fard^  1  Pick.  33. 

11.  In  an  action  by  a  physician  for  his  profes- 
sional services,  the  defendant  cannot  avail  him- 
self of  the  Maryland  act  of  1821 ,  c.  217,  unless 
the  notice  required  by  that  act  has  been  given. 
Berry  v.  Scott,  2  Har.  &  Gill,  92. 

12.  Such  act,  which  prohibits  persons  unau- 
thorized to  practise  medicine  from  recovering 
their  fees,  provided  the  defendant  gives  10  days 
notice  that  he  intends  to  dispute  the  claim,  em- 
braces ^1  cases  where  the  attempt  to  recover 
was  subsequent  to  its  passaee.  ib* 

13.  One  who  is  engaged  m  compounding  and 
selling  medicines,  under  the  Thompsonian  sys- 
tem, is  an  apothecary  within  the  meaning  of  the 
act  of  South  Carolina  of  1817,  and  cannot  re- 
cover for  the  sale  of  his  medicines.  Westmore- 
land V.  Bragg,  2  HiU,  S.  C.  414. 

14.  The  Medical  Society  of  Charleston,  S.  C, 
have  tlK  title  and  right  of  poesemion  to  the 
buildings  erected  Ibr  the  uae  orUie  MedicU  Col- 
lege in  Charleston.     Sute  v.  Senft,  ib.  367 

15.  In  Indiana,  a  physician  may  maintain  an 
action  for  his  fees.  Jwdah  v.  M^Kamee^  3  Blackf. 
269. 

16.  After  the  repeal  of  the  Ohio  statute  of 
1824,  which  made  contracts  for  services  as  a 
physician  by  a  person  not  licensed  void,  an  ac- 
tion will  not  lie  to  recover  for  services  performed 
by  such  person  while  the  contract  was  in  force. 
Nichols  v.  Poulson,  6  Ham.  305. 

17.  The  statute  of  Ohio,  imposing  a  tax  upon 
attorneys  and  physicians,  is  oonstitntioBal.   flttUs 


V.  Rihbard,  3  ib.  63.     State  v.  From4fil,  ib.     8iate 
y.  Oaar^,  5ib.  21. 

18.  An  unlicensed  physician  cannot  recover 
for  his  services  as  a  physician,  under  cover  of 
charges  for  medicines  furnished  by  him.  AUeott 
v.  BarhBT,  1  Wend.  526. 

19.  The  true  constractionof  the  12th  and  20th 
sections  of  the  New  Tork  act,  (2  R.  L.  219,)  •>  for 
regulating  the  practice  of  (^lysic  and  surgery,*' 
is,  that  no  person  commeneing  to  practise  with- 
out license,  after  the  date  of  the  act,  shall  be  ca- 
pable of  suing  for  services  rendered,  or  medicines 
furnished,  as  a  physician  or  surgeon;  and  that 
every  person  so  practising  without  lioentfe  is 
subject  to  a  penalty  of  $25,  unless  he  proves  that 
he  practised  gratuitously,  or  that  he  administered 
only  roots,  bark,  or  herbs,  the  growth  or  produce 
of  the  United  States.  Tunmerson  v.  MoTrvsem^ 
14  Johns.  369. 

20.  In  an  action  against  a  person  ibr  practising 
ph^^sic,  contrary  to  the  statute  of  New  Tork,  it 
n  incumbent  on  the  defendant,  by  his  plea,  to 
bring  himself  within  some  of  the  provisoes  of  the 
act ;  and  the  plaintiff  need  not  negative  the  pro> 
visoes,  in  his  declaration.  Shddon  v.  Clark^  1 
ib.  513. 

21 .  The  trial  and  aequittal  of  a  pfay^sieian  by  « 
court,  on  charges  preferred  by  a  medical  society, 
is  no  bar  to  an  inquiry  under  the  statute,  for  die» 
priving  him  of  his  license,  founded  on  the  same 
charge.    In  Re  Smith,  10  Wend.  449. 

22.  The  assignee  of  a  patent  medicine  cannot 
administer  it  for  a  fee,  unless  he  is  licensed  to 
practise.     Thompson  v.  Siaats,  15  ib.  396.  * 

23.  A  physician  who  furnishes  medicine  to, 
and  attends  up<m,  a  pauper,  cannot  recover  for 
his  services  ftt>m  the  overseers  of  the  poor,  on- 
less  they  were  done  at  their  request,  or  they  have 
subsequently  promised  to  pay.  Everts  v.  Jidams^ 
12  ib.  352. 

24.  Before  the  statute  on  the  subject,  proof  of 
his  having  practised  for  several  ycfars  with  suc- 
cess and  reputation  will  establish  the  fact  of  tin 
plaintiff's  being  a  physician.  Broton  v.  Jtfitm,  It 
Rep.  Con.  Ct.  235. 

25.  Physicians,  in  Pennsylvania,  are  entitled 
to  be  paid  for  attendance,  previous  to  the  last 
illness  of  a  deceased  insolvent,  out  of  his  assets. 
Rovse  V.  Morris,  17  S.  A  R.  328. 

26.  The  sUtute  establishing  the  MiCine  Med- 
ical Society  is  a  virtual  repeal  of  the  statutes  of 
1817,  c.  131,  and  1818,  c.  113,  so  far  as  ther  re- 
late to  this  sUte.     Tbwle  v.  Marrett,  3  Greenl.  22. 

27.  In  South  Carolina,  a  physician  must  give 
s,  specific  bill  of  the  medicine  and  attendance  for 
which  he  brings  an  action :  his  charges  may  be 
too  general  to  sustain  his  action.  Hughes  y. 
Hampton,  Const.  Rep.  745. 


PILOT  ACTS. 

Where,  by  a  statute  of  Massachusetts,  Ameri 
can  vessels  engaced  in  the  plaster  trade  be 
tween  Boston  and  the  province  of  Novm  Scotia 
are  exempted  ftrom  the  penalty  imposed  for  not 
taking  a  pilot,  and,  by  trea^^,  British  veaaels, 
coming  from  British  colonial  possessions,  and 
their  cargoes,  are  subject  to  no  other  duty  of 
tonnage  or  impost,  or  charge  of  any  description 
whatever,  than  would  be  levied  on  vessels  of  the 
United  States  arriving  flt>m  the  British  poasea- 
sions ;  British  vessels,  engaged  in  the  same  plaa* 
ter  trade,  are  also  exempted  from  the  penalty. 
Hwst  y.  Om^,  14  Pick.  186. 
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PIRACY. 

1.  Pirates  may  be  lawfully  captored  on  the 
ocean,  by  the  public  or  private  shiM  of  every 
nation.     The  ManaHna  Flora,  11  Wheat.  1. 

2.  A  robbery,  aa  defined  by  the  common  law, 
committed  on  the  high  aeas,  is  piracy  b^  the 
act  of  congress  of  17U0,  e.  36,  §  b,  even  if  not 
punishable  with  death  by  the  laws  of  the  United 
Stat^  if  committed  on  land.  And  the  circuit 
courts  have  jurisdiction  thereof.  U,  States  v. 
Palmer^  3  ib.  610. 

3.  By  becoming  a  pirate,  a  vessel  loses  her 
natioucd  character.  (7.  States  v.  Pirates,  5  ib. 
184. 

4.  The  general  rule  of  law,  that  robbery  on 
the  high  seas  is  piracy,  has  no  exception  or  qual- 
ification in  favor  of  commissioned  privateers  in 
any  act  of  congress,  in  the  common  law,  or  in  the 
law  of  nations.  U.  States  v.  Jones,  3  Wash.  C. 
C.  209. 

5.  An  American  citizen,  fitting  out  a  vessel  in 
an  American  port,  really  to  cruise  against  a 
power  at  peace  with  the  United  States,  is  not 
protected,  by  a  commission  from  a  power  belli- 
gerent as  to  the  power  against  which  he  under- 
takes to  cruise,  from  offences  committed  by  him 
against  the  United  States.  U.  States  v.  Ptraies, 
5  Wheat.  184. 

6.  The  act  of  con^rress,  of  June  26,  1812,  does 
not  repeal  the  provisions  of  the  law  relating  to 
piracy.     U.  States  v.  Jones,  3  Wash.  C.  C.  209. 

7.  The  8th  section  of  the  act  of  1790,  c.  36, 
was  not  repealed  by  the  5th  section  of  that  of 
1819,  c.  76.     U.  States  v.  Pirates,  5  Wheat.  184. 

6.  The  act  of  April  30, 1790,  c.  36,  §  8,  makes 
punishable,  in  the  courts  of  the  United  States,  a 
crew  acting  in  defiance  of  all  law,  and  acknowl- 
edging obedience  to  no  government  whatever. 
U.  States  V.  Klintock,  5  ib.  144. 

9.  Any  intercourse  with  pirates,  which  is  cal- 
culated to  promote  their  views,  is  within  the  pro- 
visions of  the  12th  section  of  the  crimes  act  of 
April  30,  1790.  U.  States  v.  Howard,  3  Wash. 
C.  C.  340. 

10.  A  confederacy  by  citizens  on  land,  or  on 
board  of  an  American  vessel,  with  sea-robbers  or 
pirates  by  the  laws  of  nations,  or  the  yielding  up 
of  a  vessel  by  a  citizen  to  such  pirates,  is  within 
the  provisions  of  the  8th  section  of  the  crimes 
actof  April  30,  1790.  ib. 

11.  The  crimes  of  piracy  mentioned  in  the  8th 
section  of  the  act  for  the  punishment  of  certain 
crimes,  passed  April  30,  1790,  are  such  as  are 
committed  by  citizens  of  the  United  States,  or  on 
board  of  vessels  of  the  United  States;  and  there- 
fore the  10th  and  11th  sections,  as  to  accessories, 
refer  to  the  acts  of  piracy  mentioned  in  the  8th 
section,  ib. 

12.  An  endeavor  by  a  mariner  to  corrupt  the 
master  of  a  vessel,  and  to  induce  him  to  go  over 
to  pirates,  is  within  the  provisions  of  the  crimes 
act  of  April  30, 1790.  ib, 

13.  The  crime  of  robberv,  committed  by  a  per- 
son who  is  not  a  citizen  of  the  United  States,  on 
the  high  seas,  on  board  of  a  ship  belonging  ez- 
clnsively  to  subjects  of  a  foreign  state,  is  not 
piracy  under  the  act  of  congress  of  1790,  c.  36, 
and  is  not  punishable  in  the  courts  of  the  United 
SUtes.     U.  States  v.  Palmer,  3  Wheat.  610. 

14.  In  the  8th  section  of  the  act  of  congress, 
niaking  murder  and  robbery  on  the  high  seas 
acts  of  piracy,  the  words  ^'  which  if  committed 
in  the  body  of  a  county,"  do  not  relate  to 
•^nnurder*'    and   ^robbery,"  but  to  the  words 
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immediately  preceding  them,  **  or  any  othei 
offence.*'  U.  States  v.  Jones,  3  Wash.  C.  G. 
209. 

15.  To  constitute  the  offence  of  piracy  within 
the  act  of  April  30,  1790,  c.  9,  personal  violence 
is  not  necessary.  But  the  intent,  animo  Jurandi, 
must  appear.     U.  States  v.  Tullij,  1  Gallis.  247. 

16.  Robbery  or  forcible  depredations  upon  the 
sea,  animo  furandi,  is  piracy  by  the  law  of  na- 
tions, and  therefore  under  the  act  of  congress 
of  March  3,  1819,  c.  76.  U.  States  v.  Smith,  5 
Wheat.  153.     (/.  States  v.  Pirates,  ib.  184. 

17.  A  seizure  made  ammo  furandi  is  piracy, 
although  made  under  a  commission  purporting  to 
be  from  a  republic  whose  existence  is  unknown, 
or  from  a  province  of  an  acknowledged  nation. 
U.  States  V.  Klintoek,  ib.  144. 

18.  To  convict  persons  accused  of  piracy,  it 
must  not  only  be  proved  that  they  participated 
in  the  taking  of  property  not  liable  to  capture, 
but  that  they  did  it  feloniously.  U.  States  v. 
Jo%es,  3  Wash.  C.  C.  231. 

19.  An  attack  on  a  vessel  of  the  United  States 
by  an  armed  vessel,  upon  a  mistaken  supposition 
that  she  was  a  piratical  cruiser,  but  without  fe- 
lonious intent,  is  not  a  piratical  aggression  within 
the  laws  of  the  United  States,  nor  does  it  sub- 
ject the  vessel,  if  captured,  to  confiscation,  under 
the  law  of  nations.  The  Marianna  Flora,  11 
Wheat.  1. 

20.  In  order  to  afifect  all  the  officers  and  crew 
of  a  piratical  vessel  with  guilt,  the  original 
vovage  must  have  been  undertaken  with  pirati- 
cal design,  and  they  must  have  known  and  acted 
upon  such  design;  otherwise,  those  are  alone 
guilty  who  actively  cooperated  in  the  conspir- 
acy.    U.  States  V.  Oibert,  2  Sumner,  19. 

21.  It  is  not  sufficient  that  they  knew  that  the 
voyage  was  to  be  an  illegal  one,  as  in  the  slave 
trade,  ib. 

2Si.  The  indictment  charged  the  piracy  to  have 
been  committed  **  on  the  high  seas,  within  the 
admiralty  and  maritime  jurisdiction  of  the  United 
States,  and  out  of  the  jurisdiction  of  any  partic- 
ular state."  Held,  that  this  was  a  sufficient  state- 
ment of  the  venue,  ib. 

23.  It  is  unnecessary,  on  an  indictment  for 
piracy,  to  produce  a  vessel's  register,  or  docu- 
mentary evidence,  to  prove  her  national  char- 
acter.    U.  States  V.  Pirates,  5  Wheat.  184. 

24.  Our  courts  will  respect  the  belligerent 
rights  of  both  parties,  and,  so  long  as  they  act 
under  and  within  the  scope  of  their  respective 
commissions,  will  not  treat  as  pirates  the  cruisers 
of  either  of  two  nations,  who,  it  is  well  known, 
are  at  war  with  each  other,  although  one  of  them 
be  not  recognized  by  our  government  as  an  in- 
dependent nation.  TAe  Josef  a  Segunda,  ib.  338. 
U.  States  V.  Palmer,  3  ib.  610. 

25.  But  this  decision  does  not  apply  to  the 
case  of  a  crew  whose  conduct  is  such  as  to  set 
at  naught  the  idea  of  their  acting  under  alle- 

?'ance  to  any  acknowledged  power.     U.  States  t» 
iraies,  5  ib.  184. 


PLEADING. 

I.  Parties  to  Actions. 

II.  The  Deeiaratian.  (a.)  Oenerally.  (b.)  Cer- 
tainty and  Statement  of  the  Cause  of  Action. 
ic.)  Averment,  (d.)  Variance  between  the 
declaration  and  the  Proof,  (e.)  Variance 
between  the  Writ  and  the  Declaration.  (  f.) 
Profert  amd  Oyer.    ( g.)    Venue. 
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PLEADING. 


m.  Pleat  m  Bar.  (a.)  GeiuraUy,  (b.) 
SuhaeqtietU  Pleadings  must  answer 
the  previous  Pleadings  of  the  oppo- 
site  Party,  (c.)  J%e  General  Issue. 
(d.)  Notice  with  the  General  Issue. 
(e.)  Double  Pleas,  (f.)  DuplieUy 
tn  Pleading. 
IV.  Pleas  in  Bar  and  in  Jibatememt. 
y.   Special  Pleas. 

VI.    Othw   Matters,     (a.)    C&ndusUm   tf 
Pleadings,     (b.)   hnmalterial  latues 
and    Departure,     (e.)    Surplusage, 
(d.)    Withdrawing  aiul  discontinu' 
tng  Pleadings,  (e.)  Frivolous, falsa, 
and  dilatory  Pleadings,  {  f.)  Amend- 
ment of  Declarations  ana  Pleadings. 
VII.    Demurrer  to  Pleadings, 
Vlll.   Demurrer  to  Emdence. 
IX.   Def ecu  cured  by  Pleading. 
X.   Defects  cured  by  a  Verdict* 
XI.   Replication. 
XII.   Repleader, 

XIII.  R^oinder  and  Surrejoinder, 

XIV.  Particular  Pleas,  (a.)  Jfo  Award, and 

Jfon  est  factum,    (b.)  Ji  former  Jic- 
tion  or  Recovery  for  the  same  Cause. 
(c.)   Payment,    (d.)  Jful  tid  Rec- 
ord,    (e.)   Want  or  Failure  ef  Con- 
sideration,  (f.)    The  Statute  of  Lim- 
itations. 
XV.  Puis  darrein  Continuanee. 
XVI.  Pleadings  in  Actions  upon  Statutes. 
XVII.   Of  *' the  State  of  Demand  "in  the  Jfew 

Jersey  Practice. 
XVIII.   Pleadings  in  Debt. 
XIX.  Pleadings  in  Actions  on  Contracts. 
XX.  Pleadings  in  Actions  by  and  against 
Executors  and  Administrators. 
XXI.   Pleadings  tn  Actions  on  Bonds. 
XXII.   Pleadings  in  Real  Actions  and  in  Dower. 

XXIII.  Pleadings  m  Actions  for  Slander  and 

Libel. 

XXIV.  Pleadings  in  Replevin. 

XXV.   Pleadings  in  Trespass.    ( a.)  Declara- 
tion,   (h,)   Plea,     (c.)   RqMeation 
and  Rejoinder, 
XXVI.  Pleadings  in  Covenant, 
XXVII.  Pleadings  in  Actions  for  false  Impris- 
onment and  mdHdous  Prosecution. 
XXVIII.  Pleadings  in  Assumpsit. 
XXIX.  Miscellaneous  Matters  t»  Pleadings. 

1.   Parties  to  Actions. 

1.  Tlia  lame  person  cannot  be  both  plaintiff 
and  defendant,  either  solely  or  with  othen. 
Eastman  v.  Wright,  6  Pick.  316. 

9.  The  declaration  mait  correspond  with  the 
process  in  the  names  of  the  parties ;  but  where 
the  defendant  is  sued  by  a  wrong  name,  and  ap- 
pears in  his  right  one,  hie  may  be  deidared  against 
by  the  latter.     WUlard  v.  Missani,  1  Cow.  37. 

3.  Where  a  pronuse  is  made  to  a  person  or 
corporation  by  a  wrong  name,  an  action  may  be 
brought  in  the  tme  name,  setting  forth  that  the 
parties  are  the  same.  Medway  Cotton  Man.  v. 
Adams,  10  Mass.  360. 

4.  Parties  are  bovnd  to  set  out  their  names. 
«( Lamme  and  Brothers  "  is  no  proper  description 
of  the  plaintifis.     Revis  y.  Lamme,  3  Mia.  807. 

5.  A  person  having  a  letter  of  attoney  mnst 
sne  in  the  name  of  the  principal.  Kinsey  r.  Hol- 
linshead^  1  Penn.  380.  Ward  v.  WUkie,  2  Fenn, 
411. 

6.  Where  several  defendawts  are  sued  upon 
process  not  baUable,  the  plainliff  bmj  decuure 


separately  against  them.    BeU  r.  Carrdl,  1  Cow 
193. 

7.  But  it  is  otherwise  if  the  process  be  bailfr 
ble.  ib. 

8.  A  plaintiff  may  enter  up  a  wd.  pros,  as  to 
one  of  several  defendants,  in  actions  ex  ddicto. 
Pearson  v.  Stroman,  1  N.  &  M.  354. 

9.  On  the  death  of  two  joint  oblieees,  the  right 
of  action  vests  in  the  sbrvivor ;  and,  on  his  deaSh, 
in  his  personal  representatives  alone ;  and  a  join- 
der of  the  representatives  of  both  obligees  i>  a 
misjoinder.     Bebee  v.  Miller,  Minor,  364. 

10.  Persons  jointly  taking  fish,  contrary  to  a 
statute,  are  liaMe  separately  and  jointly  in  an  ac- 
tion am  tam.  Bumham  v.  Webster,  5  Mass.  266. 
See  liiU  v.  Davis,  4  Mass.  137.  Parsons,  C.  J., 
IB  Boutelle  v.  Mourse,  4  Mass.  431. 

11.  An  action  cannot  be  maintained  in  the 
firm  or  style  of  a  trading  company.  JIf  *Oeatfy 
V.  Waneman,  2  Penn.  870.  Bums  v.  Hall,  ib. 
984. 

12.  Where  a  writ  is  sued  out  in  the  name  of 
two  partners,  and  the  declaration  is  filed  by  one, 
as  survivor,  this  is  a  sufficient  showing  of  the 
death  of  the  other.  Baldunn  v.  Stebbins,  Minor, 
180. 

13.  In  an  action  against  partners,  on  onlj  a 
part  of  whom  process  has  been  served,  a  plea  Bkd 
for  defendants  generally,  without  naming  them, 
will  not  be  considered  as  the  plea  of  all.  Boyce 
V.  Watson,  3  J.  J.  Marsh.  496. 

14.  The  survivor  of  several  persons  having  a 
joint  interest  may  sue  in  an  action  on  simple 
contract,  without  describing  himself  as  survivor. 
In  such  case,  however,  the  cause  of  action  mnit 
be  correctly  set  forth,  that  the  defendant  may 
know  what  he  is  called  to  answer.  VandenkeiL' 
vil  V.  Storrs,  3  Conn.  203. 

15.  Copartners  may  join  in  an  action  Ibr  fiaud- 
ulently  reoomroending  a  person  as  worthy  of 
credit,  whereby  the  firm  was  induced  to  give 
him  credit.    Patten  v.  Gumey,  17  Mass.  182. 

16.  A  declaration  against  copartners  for  IraDd- 
ulently  recommending  a  person  as  worthy  of 
credit,  whereby  the  plaintiff  trusted  hira  fi>i 
goods,  which  were  attached  by  the  defendants 
must  allege  a  joint  interest  in  the  attachment  ib 

17.  Partners  must  all  join  in  an  action  for  thr 
price  of  goods  sold  in  the  name  of  one  only 
Halliday  v.  Doggett,  6  Pick.  359. 

18.  except  a  dormant  partner,  where  the  pur* 
chaser  dealt  only  with  the  ostensible  partner! 
Lord  V.  Btddwin,  ib.  348. 

19.  Copartners  may  be  sued  jointly  for  a  jomt 
firaudulent  recommendation  of  a  third  person  u 
worthy  of  credit,  whereby  they  received  a  joint 
benefit.     Patten  v.  Gumey,  17  Mass.  182. 

80.  Where  a  suit  is  brought  against  several 
joint  debtors,  a  recovery  must  be  nad  against  all 
or  none,  unless  one  or  more  of  the  defendants 
interpose  a  personal  defence,  such  as  inftncy  or 
bankruptcy.    Kimmel  v.  Skultz,  Breese,  128. 

81.  All  the  joint  owners  of  personal  property 
are  rightly  joined  in  actions  of  trespass  for  ijnuiy 
to  that  property.    Glover  v.  Austin,  6  Pick.  571. 

22.  Where  a  severance  is  made  of  a  joint 
dauB,  by  a  party  liable  to  it,  by  lus  paying  to 
one  or  mote  hia  or  their  proportion  of  the  inte^ 
est,  the  others  may  brkig  their  separate  actions 
against  him.    Beach  v.  Hotchkiss,  2  Conn.  697. 

23.  A  writ  of  attachment  issued  from  the  con- 
stitntional  eourt  of  South  Carolina,  in  the  name 
of  one  Brennan.  An  order  of  the  court  was  made 
thai  the  »  plafBtifis  in  attachment  **  have  leave 
to  file  their  declaration.  A  declaration  filed  hi 
lbs  vaiaM  of  BMnnaii  tnd  M'Oreary  was  let 
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aside  for  inregularlty,  aKhoQgh  it  wm  shown 
that  one  of  the  firm  of  Brennan  and  M^Creary 
was  the  Brennan  who  saed  out  the  original  writ. 
Brcfouin  y.  M^Lamore^  Harper,  74. 

24.  Upon  an  affidaTit,  by  the  principal  to  a 
joint  and  Beveral  note,  that  he  was  not  apprised 
of  an  action  against  his  surety,  or  he  shonhl 
have  had  an  appearance  entered  on  his  behalf, 
and  that  he  had  a  considerable  eonnter^demand, 
which  would  be  lost  (the  plaintiff  being  insolvent) 
if  jadgment  shonld  go  against  the  snrety,  leave 
was  given  to  enter  an  appearance  at  the  second 
term.     Dams  v.  MiUer,  ib.  396. 

25.  Where  a  statote  provided  that,  if  in  any 
action  fbanded  on  debt  or  contract,  pending 
against  two  or  more  defendants,  it  should  appear, 
at  any  time  before  final  judgment  therein,  that 
any  of  the  defendants  was  not  a  party  to  such 
contract,  he  should  be  discharged  tnerefrom,  and 
the  plaintiff  might  proceed  against  the  other  de- 
fendant or  defendants,  as  if  the  action  had  oriffi- 
nally  been  brought  against  such  other  dC' 
fendant  or  defendants  only,  it  was  held,  that  a 
plaintiff  might  discontinue  as  against  one  who 
had  been  defiiulted,  and  proceed  against  the 
other.     Turner  v.  BusaU,  14  Pick.  19£ 

26.  The  rule  that,  if  two  or  more  defendants 
join  in  a  plea,  which  is  sufficient  as  to  one,  but 
not  for  the  others,  the  plea  is  bad  for  all,  has 
reference  only  to  pleas  of  justification,  in  which 
the  facts  charged  are  necessarily  ecmfessed,  and 
not  to  the  general  issue.  Hayden  v.  JVett,  9 
Conn.  367. 

27.  Where,  therefore,  two  defendants  to  an 
action  against  them  for  obstructing  a  water- 
coarse  pleaded,  jointly,  not  guilty,  it  was  held, 
that  the  jury  might  find  one  of  the  defendants 
guilty  and  the  oUier  not  guilty,  it. 

28.  In  a  suit  against  several  defendants,  some 
of  whom  are  returned  not  found,  pleas,  purports 
ing  to  be  filed  by  the  defendants  generally,  will 
not  affect  thoae  on  whom  process  has  not  been 
served.     Crump  v.  BenneU,  2  Litt.  209. 

29.  Where  a  writ  has  been  issued  against  two, 
and  is  served  on  one  only,  the  plaintiff  maj  dis- 
continue as  to  the  party  upon  whom  the  writ  was 
not  served,  and  proceed  against  the  other.  In 
such  case,  it  is  sufficient  for  the  plaintiff  to  state, 
in  his  declaration,  that  he  does  discontinue. 
M^RueY.  Faster^  2  Stew.  A  Port.  143. 

30.  To  an  action  against  two,  on  a  joint  con- 
tract, if  both  appear  and  plead  jointly  in  one  plea, 
one  of  the  defendants  cannot  plead  separately,  in 
another  plea,  a  matter  not  personal,  and  which 
is  equally  available  to  both.  CaldwM  v.  Mau^  1 
Stew.  425. 

31.  One  of  several  defendants,  who  have  ap- 
peared and  pleaded  separately,  cannot  sustain  a 
motion  for  judgment,  as  in  eaae  of  nonsuit.  Jaek^ 
son  V.  Wakeman,  1  Cow.  177. 

32.  In  a  suit  against  two  defendants,  it  ap- 
peared, by  the  record,  that  the  process  was  served 
upon  one  only  ;  that  a  plea  was  filed,  appearing 
on  its  face  to  be  the  joint  plea  of  both ;  to  which 
the  plaintiff  demurred,  describing  it  as  "  the  said 
plea  of  the  said  defendant ;  *'  that  the  defendants, 
Dy  their  counsel,  filed  the  following  joinder,  to 
wit,  *<  and  the  said  defendant,  for  that  he  hath 
sufficient  matter  in  law  to  bar  the  plaintiffs  from 
having  their  said  action  against  him,  &c.,  preys 
judgment,*'  &c.  Held,  t^t  the  word  **  defend, 
ant,**  in  the  demurrer,  did  not  restrict  it  to  the 
plea  ot  one  defendant  only,  and  that  the  joinder 
was  by  both  defendants.  Higginbotham  v.  Brown^ 
4  Munf.  516. 

33.  An  action  brought  in  the  name  of  **  A  B, 


cashier  of  a  certain  bank,'*  is  an  action  brought 
by  A  B  individually,  and  the  phrase  "  cashier," 
dec.,  is  mere  surplusage.  Porter  v.  Ntkervis^  4 
Rand.  359. 

34.  In  an  action  against  two  upon  a  joint  oon« 
tract,  verdict  was  rendered  in  favor  of  one,  upon 
a  plea  of  personal  disability  to  the  contract,  and 
against  the  other.  It  was  held,  that  judgment 
might  be  rendered  for  the  plaintiff  against  the 
latter.    Brown  v.  Wumer^  2  J.  J.  Marsh.  37. 

35.  Where  land  is  devised  subject  to  an  an* 
unity,  and  part  thereof  is  sold,  subject  to  thai 
annuity,  for  pavment  of  the  testator's  debts,  and 
the  remainder  is  levied  upon  by  creditors  of  the 
devisee,  the  value  of  the  annuity  being  taken 
into  eonsidention  by  the  appraisers,  the  purcha* 
sera  and  creditora  are  rightly  joined  as  defendants 
in  an  action  for  the  annuity,  ib. 

36.  In  actions  on  contracts,  the  defendants 
cannot  sever  in  their .  pleas.  Meagher  v.  Backm 
elder,  6  Mass.  444.     Ward  v.  Johnson,  13  ib.  148. 

37.  But,  if  one  of  several  co-defendants  is  de< 
faulted,  or  without  the  jurisdiction,  the  othera 
may  plead  without  him.  Aedy,  Peires,  17  ib.  6^. 

sS.  Where  there  is  a  joint  interest  in  a  con- 
tract, and  one  of  the  parties  dies  before  suit 
broujfht,  the  action  must  lie  in  the  name  of  the 
survivor,  and  the  declaration  must  set  out  the 
contract  as  it  existed,  and  show  the  interest  of 
the  plaintiff  to  be  that  of  the  survivor.  CaHU 
son  V.  UUU,  2  Port.  89. 

39.  In  an  action  against  two  of  four  joint  and 
several  promisors,  if  it  ia  stated  in  the  writ  that 
four  promised,  it  is  material  also  to  allege  that 
the  other  two  are  dead,  or  otherwise  incapable  of 
being  sued ;  or  it  will  be  bad,  and  may  be  re* 
versed  on  error.  Hanoood  v.  Roberts,  5  Greenl. 
441. 

40.  On  a  joint  and  several  bond,  the  plaintiff 
may  sue  one  or  all  the  obligore,  but,  in  strictness 
of  law,  he  cannot  sue  an  intermediate  member. 
He  must  sue  all  or  one.  But  if  such  an  error  is 
not  taken  advantage  of  by  a  plea  in  abatement, 
it  is  waived  by  pleading  to  the  merits.  Minor  v. 
Mechanics  Bank  cfMexandria,  1  Pet.  73. 

41.  An  action  on  a  bond  must  be  brought  in 
the  name  of  the  obligee,  although  the  condition 
of  it  is  Ibr  the  benefit  or  support  of  a  third  per- 
son. Sounders  v.  PiilfV^  12  Pick.  554.  Watson  v. 
Cambridge,  15  Mass.  fK6.  Montague  v.  Smith,  13 
ib.  396, 404.    See  Bird  v.  Washburn,  10  Pick.  223. 

42.  Where  two  joint  obligors  are  sued,  and  one 
pleads  non  est  factum,  the  plain  tiff  cannot  dismiss 
the  action  as  to  him,  and  take  judgment  by  de- 
fault against  the  other.  Hickman  v.  Anderson, 
2  Dana,  223. 

43.  If  a  plaintiff  sues  out  a  writ  of  summons 
against  two  or  more  defendants,  he  cannot  regu- 
larly declare  against  one,  and  proceed  to  judg- 
ment against  him  oply.  Bank  of  /few  BrunS' 
wick  V.  Arrowsmiih,  4  Halst.  2^)4. 

44.  A  patent  was  given  to  W.  Patterson,  who 
was  described,  in  the  balloting  book,  by  that 
name,  and  as  a  revolutionary  soldier.  'The  plain- 
tiff proved  a  deed  executed  by  W.  Petterson, 
describing  the  grantor,  in  the  bod^  of  the  deed, 
as  ^*  W.  Patterson,  late  a  soldier  in  the  revolu- 
tionary war."  Held  no  material  variance,  and 
sufficient,  unless  the  defendant  could  show  that 
the  soldier  to  whom  the  patent  was  made  was  a 
different  man  from  the  gfrantor  in  the  deed. 
Jackson  V.  Cody,  9  Cow.  140. 

45.  Where  a  pereon,  liable  to  a  personal  action 
by  two  or  more  jointly,  settles  and  adjusts  the 
oontroveny  in  respect  to  either  of  them  sepa> 
rately,  or  consents  to  a  severance^  he  theraby 
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neren  the  cause  of  action.    Baket  v.  Jewdlj  6 
Masa.  460.    AuwHu  y.  Walsh,  2  ib.  401. 

46.  Bnt  an  a^^reement  by  plaintiffs  to  sever 
will  not  constitute  a  severance,  without  the  de- 
fendant's  consent.     Peters  v.  Davis,  7  ib.  257. 

47.  Towns  cannot  join,  as  tenants  in  common, 
in  a  writ  of  entry.  Rehoboth  v.  Hunt,  I  Pick. 
224. 

48.  Where  two  of  three  towns,  jointly  au- 
thorized by  statute  to  let  the  right  to  take  fish, 
&c.,  release  to  the  third,  held,  that  the  third 
town  might  maintain  an  action  alone  for  the 
price  of  a  subsequent  letting.  Watertoton  v. 
White,  13  Mass.  477. 

49.  The  holder  of  a  lottery  ticket  may  sue 
alone  for  a  prize,  although  he  had  previously 
agreed  to  pay  to  another  person  half  of  what  he 
should  draw.     Homer  v.  Whitman,  15  ib.  132. 

50.  Devisees  liable,  under  the  Massachusetts 
statute  of  1763,  c.  24,  to  contribute  to  a  devisee 
whose  land  has  been  taken  on  execution  by  a 
creditor  of  the  testator,  may  be  sued  separately. 
Brigden  v.  Cheever,  10  ib.  450. 

51.  An  action  will  not  lie  against  a  sheriff  and 
his  deputy,  jointly,  for  a  tort  by  the  deputy  alone. 
Campbell  v.  Phelps,  1  Pick.  62. 

52.  On  an  indenture  of  apprenticeship  made  by 
selectmen  as  overseers  of  the  poor,  but  designate 
ing  themselves  as  selectmen,  an  action  may  be 
brought  by  subsequent  overseers  of  the  poor. 
Powers  V.  Ware,  2  ib.  451. 

53.  In  an  action  upon  a  contract  of  mateship, 
entered  into  by  the  masters  of  two  whaling  ships, 
the  officers  and  crew  cannot  be  joined  as  co-plain- 
tiffs  with  the  owners.  Grozier  v.  Atwood,  4  ib. 
234.     Baxter  v.  Rodman,  3  ib.  435. 

54.  Where  some  of  several  heirs  destroy  the 
title-deeds  of  the  ancestor,  the  other  heirs  may 
join  in  an  action  against  them.  Daniels  v.  Dan- 
iels, 7  Mass.  135. 

55.  Tenants  in  common,  holding  under  one  and 
the  same  deed,  are  not  obliged  to  join  in  an  action 
against  their  grantor,  for  a  breach  of  the  cove- 
nant of  warranty  in  such  deed.  Stoett  ▼.  Patrick, 
2  Fairf  179. 

56.  Tenants  in  common  cannot  join  in  an  ac- 
tion against  the  vendor  for  a  fraudulent  assertion 
of  the  value  of  the  property.  Baker  v.  Jewell,  6 
Mass.  460. 

57.  Where  a  promise  is  made  to  A  to  pay 
money  to  B,  an  action  may  be  maintained  by  B 
for  the  money  in  his  own  name.  Felton  v.  Dick- 
inson, 10  ib.  287.  Cabot  v.  Haskins,  3  Pick. 
63. 

58.  A  signs,  and  B  indorses  in  blank,  a  prom- 
issory note,  payable  to  plaintiff  or  order,  on  de- 
mand. In  assumpsit,  the  plaintiff  rightly  declares 
against  B,  as  maker  and  guarantor.  Sumner  v. 
Oay,  4  ib.  311. 

59.  One  not  a  party  to  the  action,  and  whose 
interest  does  not  appear  in  the  pleadings,  may  not 
show  that  the  suit  was  brought  for  his  benent,  in 
order  to  prevent  a  discontinuance  by  the  plaintiff. 
M'Elwee  v.  House,  1  Bailey,  108. 

60.  Where  money  is  deposited  with  a  stake- 
bolder,  on  the  event  of  a  wager,  by  a  person  who 
acts  as  agent  for  several  others,  the  stakeholder 
being  ignorant  of  the  principals  on  whose  ac- 
count the  money  is  deposited,  actions  to  recover 
back  the  money  may  be  brought  in  the  name  of 
the  principals,  each  of  whom  may  sue  separately 
for  his  portion,  and  not  of  the  agent.  Yates  v. 
Foot,  12  Johns.  1. 

61.  The  owner  of  a  brick-yard,  who  has  au* 
thorized  a  third  person  to  enter  and  make  bricks 
at  his  will,  n^ay  still  maintain  an  action  for  an 


injury  to  the  possession.     Shaw  v.  Cummiskey,  7 
Pick.  76. 

62.  An  action  for  injury  to  personal  property  is 
rightly  brought  in  the  name  of  the  owner  at  the 
time  of  the  injury,  although  he  sold  it  before  ac- 
tion brought,  or  although  it  was  in  the  possessioii 
of  his  factor,  who  had  a  lien  thereon.  Holly  r. 
Huggeford,  8  ib.  73. 

63.  Two  or  more  of  several  heirs  may,  by  the 
statute  of  1785,  c.  62,  §  3,  join  in  an  action  of 
waste.     Saekett  v.  Sackett,  ib.  309. 

64.  If  the  several  covenantees  in  a  covenant, 
in  which  the  interest  is  several,  join  in  an  acfion 
to  enforce  the  riffht  of  one,  the  misjoinder  is  fatal, 
and  the  declaration*  bad  on  demurrer.  Blakey  v. 
Blakey,  2  Dana,  460. 

65.  Assessors,  signing  a  warrant  to  collect  a 
wrongful  tax,  are  liable  separately  as  well  as 
jointly.     Withington  v.  Eveleth,  7  rick.  106. 

66.  In  an  action  to  recover  several  penalties 
for  distinct  offences,  it  is  necessary  to  set  out 
each  offence  distinctly.  It  is  not  sufficient  to 
charge  the  defendant,  in  general  terras,  with  the 
commission  of  10  or  any  other  number  of  offences 
Hill  V.  Herbert,  2  Penn.  924. 

67.  An  action,  on  a  promise  to  the  mayor  and 
aldermen  of  a  city  to  pay  for  a  license  of  a  thea- 
tre, is  rightly  brought  in  the  name  of  the  city 
Boston  V.  Schaffer,  9  Pick.  415. 

68.  If  the  plaintiff,  in  a  suit  for  freedom,  ir. 
Virginia,  declare  for  the  benefit  of  herself  ana 
her  children,  the  mother  is  the  only  plaintiff. 
Parish  v.  Gay,  6  Conn.  18. 

69.  And  if,  in  such  case,  the  defendant  pleads 
"  not  guilty,"  he  cannot  afterwards  object,  that 
the  condition  of  the  plaintiff  was  not  put  in  is* 
sue.  lb, 

70.  It  seems  that  husband  and  wife  cannot  join 
in  a  qui  tarn  action,  against  persons  named  as  ex- 
ecutors, for  not  returning  the  will  to  the  probate 
office.     Hill  v.  Davis,  4  Mass.  137. 

71.  Where  an  undivided  moiety  of  lands  is 
conveyed  to  the  minor  wife  of  an  alien  friend,  and 
both  join  in  a  petition  for  partition,  in  the  usual 
form,  it  is  too  late,  afler  issue  is  joined  on  the 
merits,  to  object  that  he  is  an  alien,  or  that  she 
should  have  sued  alone  by  her  guardian  or  next 
friend.     Scanlan  v.  Wright,  13  Pick.  522. 

72.  A  specialty  cannot  be  sued  in  the  name  of 
the  assignee.     Read  v.  Young,  1  Chip.  244. 

73.  If  a  trustee  bind  himself  by  a  personal  cov- 
enant, he  is  suable  for  a  breach  thereof,  and  an 
individual  judgment  can  be  rendered  against  him. 
Duvall  V.  Craig,  2  Wheat.  45. 

74.  Where  trustees  appointed  to  sell  land,  with 
power  to  oppoint  successors,  take  an  obliga- 
tion, their  successors  cannot  maintain  an  action 
for  the  breach  of  such  obligation.  Bumpassv. 
Richardson,  1  Stew.  16. 

75.  A  plea,  by  two  defendants,  verified  by  the 
oath  of  one,  satisfies  the  statute  of  Alabama, 
which  requires  that  a  plea  denying  the  execu- 
tion of  a  writing  shall  be  supported  by  affidavit 
Brown  v.  Jones,  3  Port.  420. 


II.    The  Declaration, 
(a.)  Generally. 

76.  The  burden  of  proof  is  always  with  the 
party  who  takes  the  affirmative  in  pleading.  Phil- 
lips V.  Ford,  9  Pick.  41. 

77.  The  want  of  a  declaration  is  not  cured  by 
filing  one  afler  judgment  on  default.  Rankin  v. 
CrowiU,  Minor,  125. 

78.  The  copy  of  a  declaration,  or  other  plead- 
ing served,  cannot  be  disregarded  because  the 
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declaration  is  not  filed.    Irtoin  t.  Dnio^  7  Cow. 
153. 

79.  It  18  not  neceasarj  that  a  declaration  should 
be  entiUed  of  any  particular  term,  nor  that  it 
have  any  caption,  provided  it  be  filed  before 
judgment  rendered.  Evans  ▼.  Bridges^  4  Port. 
34d. 

80.  A  declaration  adjudged  good  will  not  be 
again  passed  upon,  by  the  same  court,  if  the  ques- 
tion be  brought  before  them  again  by  subsequent 
pleadings.  Burgess  v.  Sugg,  2  Stew,  dt  rort. 
341. . 

61.  A  new  assignment,  in  pleading,  is  in  the 
nature  of  a  new  declaration,  and  shoulabe  pleaded 
to  accordingly.  Jonss  v.  M*JfeUl,  1  Hill,  S.  C. 
84. 

82.  To  support  a  common  count,  it  is  neces- 
sary  to  prove  every  thing  which  it  would  be 
necessary  to  aver,  if  the  count  were  special. 
Landrum  y.  Brookshirt,  1  Stew.  252. 

83.  The  service  of  a  declaration  on  the  same 
day  it  is  filed  is  good,  though  served  before  filing. 
Hugkts  V.  PatUm,  12  Wend.  234. 

84.  Where  a  suit  is  commenced  by  declaration 
in  the  common  pleas  of  one  county,  it  cannot  be 
served  on  the  defendant  in  another  county. 
Green  t.  Oneida  (kfmmon  Pleas,  10  Wend.  592. 

85.  Where  a  suit  is  commenced  in  New  York, 
by  filing  a  declaration  in  the  clerk's  office,  in  a 
.case  where  the  cause  of  action  accrues  in  vaca- 
tion, and  the  declaration  is  filed  before  the  next 
term,  the  declaration  must  be  entitled  specially 
as  of  the  preceding  term.  Paul  v.  Graves,  5 
Wend.  76. 

86.  In  New  York,  where  a  party  is  let  in  to 
defend  after  a  default,  the  plaintiff  is  not  bound 
to  serve  him  with  a  declaration.  Hitchcock  v. 
Barlow,  2  ib.  628.  Where  no  declaration  or  plea 
has  been  filed,  a  rule  to  try  or  non  pros,  cannot  be 
enforced.    SuUvan  v.  Brown,  2  Wash.  C.  C.  204. 

87.  In  an  action  by  a  town  to  recover  a  fishing 
priviiegre,  sold  by  them  under  statute  authority, 
they  need  not  set  forth  such  authority  in  the 
declaration.     Taunton  v.  Caswell,  4  Pick.  275. 

88.  In  an  action  upon  a  promissory  note,  con- 
taining a  condition  tliat  it  shall  be  void  if  the  de- 
fendant shall  indemnify  the  plaintiff  against  a 
note  signed  by  him  with  the  defendant,  the  dec- 
laration should  set  forth  the  condition.  WhUaker 
V.  Smith,  4  Pick.  83. 

89.  In  assigning  an  omission  to  account  for 
money  received,  it  should  be  alleged  that  it  was 
received  before  the  account  was  rendered,  or  that 
he  has  since  been  cited  in,  and  has  not  accounted. 
Paine  v.  Fox,  16  Mass.  129. 

90.  A  declaration  on  a  bank  note  need  not  al- 
lege a  demand  at  the  bank.  Bank  of  Kentucky  v. 
Hiekey,  4  Litt.  225. 

91.  Where  the  damages  were  laid  thus, 
»  $1000,'*  held,  that  the  suit  was  bad.  GoodaU 
V.  Harrison,  2  Mis.  158. 

9S.  Where  a  note  is  declared  on  as  made  at 
Fayetteville,  viz.,  at  the  county  of  Madison,  it  is 
to  be  intended  that  Fsyetteville  is  in  the  state 
where  suit  is  brought.  Gamer  v.  Tiffany,  Minor, 
167. 

93.  An  omission  to  allege,  in  a  declaration,  that 
the  defendant  is  in  cnstooy,  is  bad  on  special  de- 
murrer.    Sossamon  v.  Gamble,  ib.  4. 

94.  Under  the  Vermont  statute  of  betterments, 
of  Nov.  5,  1800,  objections  to  the  declaration  for 
betterments  cannot  be  taken  in  opposition  to  the 
filing,  but  must  be  made  in  the  common  course 
of  pleading  to  such  declaration.  Binghk\m  v. 
Smith,  1  Tyler,  287. 

95.'  If  the  defendant,  after  issue  joined,  remove 


the  suit,  by  habeas  corpus,  into  a  superior  court, 
the  plaintiff  may  declare  anew  in  the  superior 
court.     Verdi  v.  Coleman,  4  Call,  230. 

96.  In  a  prosecution  upon  the  statute  against 
night- walking,  in  Connecticut,  the  allegations 
must  be  direct  and  positive.    X^arabee  v.  Tracy, 

1  Root,  273. 

97.  A  declaration,  the  commencement  of  which 
styles  the  plaintiff  '*  executor,"  and  which  sub- 
sequently avers  that  he  took  out  letters  of  ad« 
ministration,  is  confused,  and  tlierefore  defective. 
Rowan  v.  Lee,  3  J.  J.  Marsh.  97. 

98.  If  the  declaration  is  not  filed  in  the  time 
prescribed,  the  defendant  is  entitled  to  judgment 
of  non  pros.,  unless  good  cause  of  refusal  be 
shown ;  and  the  decision  of  the  court  on  such 
motion  is  not  revisable  in  a  higher  court.  M*Crory 
V.  Boyd,  3  Stew.  279. 

99.  In  actions  on  the  case,  under  the  Massa- 
chusetts statute  of  1786|  c.  81,  §  7,  to  recover 
double  damages  for  defects  in  highways  or 
bridges,  it  is  not  necessary  to  allege  that  the 
plaintiff  is  entitled  to  double  damages.  Worster 
V.  Canal  Bridge,  16  Pick.  541.  Clark  v.  Wor- 
thington,  12  ib.  571.  See  Suffolk  Bank  v.  Worces- 
ter Bank,  5  ib.  106. 

100.  If  a  count  be  good  without  the  averment 
of  special  damage,  it  should  be  deemed  good  on 
demurrer,  thougli  that  averment  be  insufficient 
to  authorize  a  verdict  for  special  damage.  M'Gee 
V.  Bast,  6  J.  J.  Marsh.  453. 

101.  In  case  for  knowingly  selling  to  the  plain- 
tiff unwholesome  meat,  as  and  for  good  and 
wholesome  meat,  it  is  not  necessary  to  allege 
payment  for  the  meat,  or  special  damage.  Peck' 
ham  V.  Holman,  11  Pick.  484. 

102.  Where  the  law  presumes  a  dama^  to  the 
plaintiff  from  the  facts  alleged,  no  special  dam- 
age need  be  alleged.  But,  otherwise,  it  must 
be.  ib. 

103.  Where  the  form  of  action  is  the  same,  a 
count  for  double  damages  under  a  statute  may  be 
joined  with  a  count  at  common  law.  Fairfield 
V.  Burt,  11  Pick.  244.  Worster  v.  Canal  Bridge, 
16  ib.  541. 

104.  A  declaration  should  not  set  forth  a  tran- 
script of  a  judicial  record,  but  only  the  material 
facts,  with  tiprout  patet  per  recordum;  and  this 
though  the  proceeding  were  of  a  special  nature, 
depending  upon  statute.      Chittenden  v.  Catlin, 

2  Chip.  ^. 

105.  Where  a  declaration  contains  counts  upon 
a  special  agreement,  and  a  general  count  for  use 
and  occupation,  if  the  evidence  offered  will  not 
support  the  counts  upon  the  special  agreement, 
the  plaintiff  may  recover  upon  the  general 
count,  provided  the  evidence  is  sufficient  to 
support  that.  Perrine  v.  Hankinson,  6  Halst. 
181. 

106.  The  omibslon  of  the  signature  of  the 
plaintiff's  attorney  to  the  declaration,  may  be 
supplied  by  reference  to  the  writ.  Phillips  v. 
Malone,  Mmor,  110. 

107.  Where  a  suit  for  freedom  is  brought  by 
one  person,  for  himself,  and  others,  who  are  in- 
fants, the  declaration,  though  informal,  is  sub- 
stantially good.    M  'Michen  v.  Ames,  4  Rand.  134. 

108.  Plaintiff  in  his  declaration  set  forth  a  con- 
tract, and  assigned,  as  breaches,  the  non-payment 
of  money  not  due  before  the  commencement  of 
the  action.  Such  deolaration  was  held  bad,  and 
the  judgment  assessing  damages  generally  was 
reversed  for  error.  Gordon  v.  Kennedy,  2  Binn. 
287. 

109.  In  an  action  on  the  case  for  carelessly  and 
wrongfully  overloading  a  building,  hired  by  ti\e 
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defendant  of  the  plaintiff,  eTidenee  that  the  de- 
fendant had  promised  to  be  answerable  for  all 
damage  would  not  support  the  action.  Putmam 
V.  Kimgwhtry,  16  Pick.  371. 

110.  The  declaration,  in  an  action  on  the  case, 
alleged  that  the  defendants,  being  joint  proprie- 
toid  of  a  line  of  stages  from  H.  to  A.,  undertook, 
m  consideration  of  a  certain  sum  paid,  to  trans- 
port the  plaintiff  with  his  baggage  from  H  to  A. 
m  a  specified  time,  but  fail^  to  perform  their 
undertaking.  The  defendants  pleaded  not  guiltj. 
It  was  held,  that  the  plaintiff  oould  not  recover 
against  any  of  the  de^ndants  without  proving  a 
joint  undertaking,  as  alleged  against  all.  WaJU^tt 
▼.  Carjuld^  3  Conn.  194.  Nor,  in  such  case,  is 
evidence  of  the  acts  of  one  of  the  defendants 
admissible  against  the  others,  without  previously 
establishing  the  authority  of  that  one  to  bind  the 
others,  ih. 

111.  If  a  creditor,  having  two  demands  against 
his  debtor,  instructs  his  attorney  to  bring  an  ac- 
tion upon  one  of  them,  and  the  attorney  inserts 
in  the  declaration  a  general  count  applicable  to 
either,  for  the  purpose  of  covering  any  demand 
which  his  client  may  have,  the  defendant  cannot 
object  to  the  plaintiff's  giving  in  evidence  the 
demand  which  originally  was  not  intended  to  be 
embraced  in  the  action.  Hodges  v.  UoUandj  16 
Pick.  305. 

113.  A  declaration  in  detinue  may  be  objec- 
tionable on  general  demurrer,  if  it  ao  not  aver 
the  value  of  the  property  ;  but  the  averment  of 
value,  in  trespass  or  trover,  or  in  suits  on  con- 
tracts for  the  delivery  of  property,  is  only  matter 
of  form.    Hawkins  v.  JohnsoHj  3  Blackf  46. 

113.  In  debt,  under  statute  of  1795,  c.  75,  §  3, 
for  waste,  pending  a  suit  to  which  the  defendant 
was  not  a  party,  the  declaration  must  allege  that 
he  knew  of  its  pendency  when  he  committed  the 
waste.     Reed  v.  Davis,  8  Pick.  514. 

114.  The  want  of  such  allegation  is  not  cured 
by  a  verdict,  ib. 

115.  Where  a  declaration,  under  the  act  of 
fraudulent  conveyances,  was.  Whereas  A  pos- 
sessed certain  lands,  (describing  them,)  with  cer- 
tain machines,  (descrining  them,)  upon  the  premi- 
ses ;  and  then  gave  the  gross  value  of  the  lands 
and  chattels,  held,  that  there  was  no  direct  aver- 
ment as  to  the  machines,  nor  as  to  their  value, 
apart  from  the  land ;  yet  the  defects  were  cured 
by  verdict.    Fvller  v.  Fuller,  4  Verm.  123. 

116.  In  an  action,  under  statute  of  1804,  e.  25, 
for  damages  sustained  by  neglect  to  keep  a  turn- 
pike in  repair, -the  plaintiff  must  allege  that  he 
is  a  person  from  whom  toll  is  demandable  ;  and 
the  want  of  sueh  averment,  or  allegations  to  that 
effect,  is  not  cured  by  verdict.  fyiHiasns  v. 
Hingksm  and  Quiney  Turnpike  Carp.  4  Pick. 
«j41. 

117.  In  an  action  for  deceit  in  a  sale,  the  dec- 
laration must  expressly  allege  that  the  defend- 
ant made  the  affirmation  fiusely,  fraudulently, 
3r  knowingly  ;  and  a  want  of  such  words  is  not 
supplied  by  the  conclusion,  **  and  so,  by  reason  of 
said  affirmation,  the  plaintiff  was  falsely  and 
fVandulentIv  deceived,"  Slc;  nor  will  the  defect 
be  cured  by  verdict.  Bayard  v.  Malcolm,  I 
Johns.  453. 

1 18.  A  libel,  under  the  ooUection  act  of  1796, 
c.  128,  §  67,  for  the  forfeiture  of  goods  for  their 
differing  from  the  entry,  need  not  allege  an  in- 
tention to  defraud  the  revenue,  if  it  rollow  the 
words  of  the  enacting  clause  of  the  act.  Two 
Hundred  Chests  of  Tea,  9  Wheat.  430. 

119.  A  description,  in  a  writ  of  dower,  of  the 
premises  as  **  three  fifth  parts  of*  a  certain 


island,  was  held  sufficient ;  it  appearing  in  evi 
dence  that  the  tenant  had  had  three  fiAh  parU 
thereof  set  off  to  him  in   severalty.     Jyer  t 
S^ning,  10  Mass.  80.    See  MiieksU  v.  Starhmek, 
ih.  5,20. 

120.  A  and.  B  each  hold  an  execution  against 
the  goods  of  C.  A's  is  prior  in  date,  and  he  levies; 
afterwards  B  levies  upon  the  same  g[oods.  The 
goods  are  sold',  satisfying  A*8  execution  in  part 
B  then  brings  trover.  Held,  that,  even  if  his  eze- 
cution  had  not  been  subsequent,  the  action  was 
wrongly  brought,  for  the  possession  necesaory  to 
found  either  trespass  or  trover  was  not  in  him, 
but  in  the  officer  who  made  the  levy.  Tnttle  v. 
Jackson,  1  South.  115. 

121.  In  case  for  deceit,  an  allegation  that  the 
defendant,  by  falsely  warranting  or  representing 
the  property  to  be  sound,  falsely  and  frandnleatly 
induced  the  plaintiff  to  buy,  is  a  sufficient  aver- 
ment of  the  seiswter,  Pryor  v.  JV  *Xairy,  1  Stew. 
150. 

122.  In  a  declaration  on  a  marriage  contract, 
alleging  a  promise  to  marry  on  request,  a  special 
reqnest  should  be  averred.  MarUn  v.  Patton^  1 
Litt.  233. 

123.  If  the  declaration  alleges  that  the  prom- 
ise was  to  be  performed  within  a  reasonable 
time,  it  ought  to  contain  a  traversable  averment 
of  readiness,  or  of  a  special  request  on  the  part 
of  the  woman,  ib. 

124.  The  time  and  place  of  the  special  reqnest 
being  blank  in  the  declaration,  does  not  vitiate, 
unless  the  promise  has  been  laid  to  be  performed 
at  a  particular  time  and  place  on  request,  ik. 

125.  Where  no  time  or  place  is  laid  in  the  dec 
laration,  for  the  performance  of  the  contract,  it  is 
not  necessary   that  the  evidence  ahould  prove 
that  any  time  or  place  was  agreed  on.  ib. 

126.  In  ao  examination  for  horse-stealing,  it  is 
not  necessary  to  charge  the  felonious  taking ;  a 
charge  of  stealing  is  sufficient. .  Halkem  v.  Cssi- 
monwealth,  2  Virg.  Cas.  4. 

127.  Nor  is  it  necessary  to  lay  the  horses  as  the 
property  of  any  person,  ib. 

128.  One  good  count  in  trover,  though  the 
others  are  Md,  will  sustain  a  general  verdict 
EstUl  V.  Fort,  2  Dana,  237. 

129.  It  is  not  necessary  to  insert  the  words  si 
St  amUs,  where  they  may  be  fairly  implied  from 
other  words,  in  a  complaint,  indictment,  or  in- 
formation.    Braekett  v.  State,  2  Tyler,  166. 

130.  A  libel  for  a  divorce,  by  a  wife,  alleged 
that  the  hu^nuid,  more  than  three  years  before 
the  filing  of  the  libel,  willingly  absented  himself 
from  the  wife,  and  had  ever  afterwards  neglected 
to  make  provision  for  her  support,  although  in 
his  power  so  to  do.  Held,  that  no  legal  ground 
of  divorce  was  stated,  under  the  New  Hampshire 
statute  relating  to  divorces.  Hancock  v.  Hancock, 
5  N.  Hamp.  239 

131.  To  sustain  a  libel  for  a  divorce,  under  the 
statute,  for  the  ground  of  absence  of  the  hus- 
band without  providing  for  the  support  of  the 
wife,  it  must  be  averr^,  that  he  absented  him- 
self for  the  space  of  three  years  together,  ib. 

132.  If  a  party  declare  on  an  instrument, 
which  he  alleges  in  the  declaration  to  be  loot,  and 
the  defendant  pleads  the  general  issue,  the  whole 
of  the  facts  are  put  in  issue,  and  the  plaintiff  may 
introduce  evidence  to  prove  said  instrument,  with- 
out first  proving  that  the  loss  was  by  inevitable 
accident.    Paddock  v.  Hi ff gins,  2  Root,  482. 

133!  In  setting  forth  the  proceeding  in  sjs 
inferior  court,  after  giving  it  jurisdiction,  it  is 
sufficient  to  say,  that  such  proceedings  were  had, 
that  such  an  act  was  done  by  the  court,  without 
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•etting  fartb  the  prooeediii|r8  specially.    Pede» 
T.  Foitt^  2  iohiM.  a63. 

134.  Where  eevend  defendants  are  sued  by 
process  bailable,  the  plain ti!F  cannot  declare  sep- 
aratety  against  oae ;  otherwise,  as  to  process  not 
bailable.     BtU  ▼.  Cmrrttt^  1  Cow.  193. 

135.  Whether  the  process  is  or  is  not  bailable 
depends  upon  the  nature  of  the  action,  as  ex- 
pressed in  the  oc  ttiam  clause ;  not  whether  bail 
is  required,  or  otherwise,  ib. 

136.  Counts  on  demands  due  the  plaintiff,  as 
BurriTing  member  of  different  firms,  may  be 
joined.     Stafford  t.  Qald^  9  Pick.  533. 

137.  In  an  action  on  the  case  against  five  de- 
fendants,  for overflowinf  the  plaintiff's  land,  one 
of  them  was  not  brought  into  court.  Held,  on 
special  demurrer,  that  the  declaration  was  bad, 
though  it  seems  that  it  would  have  been  good 
after  Teidict.  Mwmford  t.  FUxkugh^  18  J<mns. 
457. 

138.  In  a  suit,  by  notice  and  motion,  under  the 
statute  of  Indiana  requiring  a  sheriff  to  pay  over 
money  collected  on  an  execution,  it  is  irregular 
to  moYe  to  quash  the  notice  for  an  insufficient 
description  of  the  cause  of  action :  the  defendant 
should  demur.   Dawson  ▼.  Shaver,  1  Blackf.  204. 

139.  A  summary  proceeding  was  instituted  in 
South  Carolina,  stating  that  the  defendants  were 
indebted  to  the  petitioner,  in  the  sum  of  |^,  for 
illegally  beating  his  slaye.  A  demurrer  was  sus- 
tained, on  the  ground  that  the  process  left  it 
doubtftil  whether  the  plaintiff  was  suing  for  a 
penalty  given  by  statute  or  for  damages  in  tre»- 

Kemudy  ▼.  GarUngtonj  Harper,  424. 

140.  An  allegation,  that  a  boat  was  wrecked  in 
passing  over  a  dam,  (by  means  of  locks,)  is  sup- 
poited  by  evidence  that,  in  crossing  the  dam,  she 
became  unmanageable,  and  was  wrecked  upon  a 
Bridge  below.  Hogg'  v.  ZanesviUe  Canal  Man, 
Co.  5  Ham.  410. 

141.  In  a  suit,  by  an  assignee,  upon  ^this  in- 
denture," reciting  the  sale  of  a  lot,  and  stipu- 
lating to  make  title,  which  is  held  to  be  execu- 
tory mefely,  the  declanttion  so  treating  it  is 
good.    McDonald  v.  Ford,  1  Dana,  464. 

142.  A  count  at  common  law,  claiming  dam- 
ages for  an  injury  sustained  in  consequence  of  a 
defect  in  a  bridge,  may  be  ji  fined  with  a  count 
on  the  Bdassaehmetts  statute  of  1786,  claiming 
double  damages  for  the  same  injury.  Worcoster 
T.  PropriatOTo  of  Canal  Bridge,  16  riok.  541. 

143.  A  declaration,  commencing  *<  and  where- 
as," and  continuing  by  way  of  recital  to  the  end, 
without  any  direct  averment,  is  insufficient,  and 
the  error  is  fktal,  on  general  demurrer.  Syme  v. 
Origin,  4  H.  dt  M.  277. 

144.  Where  the  plaintiff  to  supply  the  want 
«C  a  demand,  relies  on  the  inability  of  the  de- 
fendant to  comply  with  the  demand,  or  other 
ezouse,  it  should  be  specially  alleged.  Wilde,  J., 
in  Couch  V.  IngersoU,  2  Pick.  HSH,  J{eweomk  v. 
Brmckett,  1€  Mass.  161. 

145.  In  a  declaration,  it  is  sufficient  to  allege  a 
deed  or  other  instrument,  by  way  of  recital,  though 
in  a  plea  it  is  not.  Welio  ▼.  <2ha^»  Litt.  Sel. 
Cte.  2]«. 

146.  Where  the  defendant  is  held  to  bail  on  a 
ompiao,  by  an  se  etissi  clause,  the  plaintiff  is 
bound  to  puisne  it  and  deetare  accordingly. 
Sogers  V.  Rogers,  4  Johns.  485. 

147.  The  defendant  being  held  to  bail  on  a 
eapiao  by  an  sc  sfuMi  clause,  if  the  plaintiff  in 
his  deelantion  varies  the  nature  of  his  action,  it 
is  an  irregularity  of  which  the  defendant  can 
take  advantage  on  motion,  tfr. 

148.  The  oedaration,  in  an  action  by  a  pur- 


chaser of  land  sold  for  taxes  under  act  of  con- 
gress, 1815,  c.  174,  against  a  tax-collector,  for 
not  making  a  return  to  the  clerk  of  the  sale,  so 
as  to  enable  him  to  give  a  deed  to  the  purchaser, 
should  allege  that  the  tax  was  duly  assessed. 
Uolden  v.  Eaton,  7  Pick.  15. 

149.  In  an  action,  by  a  corporation,  on  a  con- 
tract for  the  purchase  of  a  certain  number  of 
shares  in  their  stock,  an  averment  of  the  division 
of  their  stock,  and  into  what  number  of  shares, 
is  not  surplusage,  but  one  necessarv  to  be  proved. 
Fairhaven  Turnpike  Co.  v.  French,  1  Chip.  209. 

150.  In  an  action  for  stopping  the  plaintiff's 
lights,  it  is  not  necessary  to  idlege  an  ancient  or 
a  prescriptive  right  to  the  lights.  Story  v.  Odin, 
12  Mass.  157. 

151.  In  scire  facias  against^a  trustee,  it  is  not 
necessary  to  aver  that  the  defendant  was  ad- 
judged trustee.     Jhjer  v.  Steoens,  6  Mass.  389. 

152.  In  setting  forth  the  decrees  of  the  court  of 
probate,  or  an  execution  from  a  court  of  general 
jurisdiction,  it  is  sufficient  to  alle^  its  legality 
generally.     Hamilton  v.  Lyman,  9  ib.  14. 

153.  In  an  action  on  a  penal  bill,  the  declara- 
tion should  show  that  the  defendant  did  not  pay 
the  smaller  sum  on  the  day  specified.  Ftnwick 
V.  Peart,  Hardin,  6. 

154.  If  an  instrument  is  without  a  seal,  and  m 
the  form  of  a  penal  bill,  the  plaintiff  must  declare 
for  the  principal  sum,  and  not  for  the  penalty. 
Jenkins  v.  Hunt,  2  Rand.  446. 

155.  Where,  in  the  court  below,  the  defendant 
pleaded  the  general  issue  as  to  part  of  the  de- 
manded premises,  which  was  joined  and  trial  had 
thereon,  and  afterward,  in  the  supreme  court,  he 
had  leave  to  amend  by  withdrawing  that  plea, 
and  pleading  a  general  non-tenure,  on  which  is- 
sue was  also  taken,  it  was  held,  that  that  fact  was 
not  evidence  to  sustain  the  issue  for  the  plain- 
tiff, as  last  formed.  Knox  v.  SUloway,  1  Fairf. 
201. 

156.  The  misnomer  of  a  corporation,  in  a  grant 
or  obligation,  will  not  prevent  a  recovery  upon  it 
in  the  true  name,  provided  the  corporation,  de- 
signed and  intended  by  the  parties  to  the  instru- 
ment, be  shown  by  proper  and  apt  averments  and 
proof.  Upper  AUiways  Creek  v.  String,  5  Halst 
323. 

157.  In  the  constitutional  court  of  South  Car 
olina,  if  a  plaintiff  fail  to  file  his  declaration  be 
fbre  the  term  succeeding  the  term  to  which  the 
writ  is  returnable,  he  cannot  afterwards  file  it, 
without  leave  of  the  court     Wright  v.  Higgin 
botham,  1  N.  d&  M.  8. 

158.  The  videlieet  must  not  diminish  precedent 
matter.     Dicken  v.  Smith,  1  Litt.  209. 

159.  Fledges  of  prosecution  to  a  declaration 
are  mere  form,  and  may  be  inserted  at  any  time 
before  judgment.  Bakor  v.  PhiUips,  4  Johns. 
190. 

(b.)  Certainty  and  Statoment  of  the  Cause  of 

Action. 

160.  The  declarati<m,  in  every  case,  must  set 
out  a  good  and  sufficient  cause  of  action.  MackaU 
V.  Jones,  5  Gill  Ife  J<Ane.  65.     CT.  States  Bank  v 
Smi^,  11  Wheat.  172. 

161 .  Where  a  declaration  professed  to  be  found- 
ed on  a  decree  in  chancery  for  the  payment  of 
money,  and  set  out  certain  mutilated  proceedings 
in  chancery,  which  show  no  such  decree,  nor 
whether  there  ever  was  a  final  decree  in  the 
cause,  it  was  held,  that  it  could  not  be  a  founda- 
tion of  judgment  for  the  plaintiff,  ib. 

162.  Where  time  is  not  material,  the  rules  of 
pleading  do  not  require  the  day  to  be  laid  t>n  oi 
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defendant  of  the  plaintifi^  evidence  that  the  de- 
fendant had  promised  to  be  aniwerable  for  all 
damage  woold  not  support  the  action.  Putmmm 
V.  KiMgthtry,  16  Pick.  371. 

110.  The  declaration,  in  an  action  on  the  case, 
alleged  that  the  defendants,  being  joint  proprie- 
toid  of  a  line  of  stages  from  H.  to  A.,  andertook, 
in  consideration  of  a  certain  sum  paid,  to  trans- 
port the  plaintiff  with  his  baggage  from  H  to  A. 
in  a  specified  time,  but  failed  to  perform  their 
undertaking.  The  defendants  pleaded  not  gniltj. 
It  was  held,  that  the  plaintiff  conld  not  recover 
against  anj  of  the  defendants  without  proving  a 
jomt  undertaking,  as  alleged  against  all.  Waie&tt 
V.  Carjleld^  3  Conn.  194.  Nor,  in  such  case,  is 
evidence  of  the  acts  of  one  of  the  defendants 
admissible  against  the  others,  without  previously 
establishing  the  authority  of  that  one  to  bind  thie 
others.  H. 

111.  If  a  creditor,  having  two  demands  against 
his  debtor,  instructs  hie  attorney  to  bring  an  ac- 
tion upon  one  of  them,  and  the  attorney  inserts 
in  the  declaration  a  general  count  applicable  to 
either,  for  the  purpose  of  covering  any  demand 
which  his  client  ma^  have,  the  defendant  cannot 
object  to  the  plaintiff's  giving  in  evidence  the 
demand  which  originally  was  not  intended  to  be 
embraced  in  the  action.  Hodges  v.  Holland^  16 
Pick.  305. 

113.  A  declaration  in  detinue  may  be  objec- 
tionable on  general  demurrer,  if  it  ao  not  aver 
the  value  of  the  property ;  but  the  averment  of 
value,  in  trespass  or  trover,  or  in  suits  on  con- 
tracts for  the  delivery  of  proper^,  is  only  matter 
of  form.     Hawkins  v.  Jt^nsan,  3  Blackf  46. 

113.  In  debt,  under  statute  of  1796,  c.  75,  §  3, 
for  waste,  pending  a  suit  to  which  the  defendant 
was  not  a  party,  the  declaration  must  allege  that 
he  knew  of  its  pendency  when  he  committed  the 
waste.     Reed  v.  Davis,  8  Pick.  514. 

114.  The  want  of  such  allegation  is  not  cured 
by  a  verdict,  ib, 

115.  Where  a  declaration,  under  the  act  of 
fraudulent  conveyances,  was.  Whereas  A  pos- 
sessed certam  lands,  describing  them,)  with  cer- 
tain machines,  (descrining  them,)  upon  the  premi- 
ses ;  and  then  gave  the  gross  value  of  the  lands 
and  chattels,  held,  that  there  was  no  direct  aver- 
ment as  to  the  machines,  nor  as  to  their  value, 
apart  from  the  land ;  yet  the  defects  were  cured 
by  verdict.     Fuller  v.  Fuller,  4  Verm.  123. 

116.  In  an  action,  under  statute  of  1804,  e.  25, 
5>r  damages  sustained  by  neglect  to  keep  a  turn- 
pike in  re  pair,  the  plaintiff  must  allege  that  he 
is  a  person  firom  whom  toll  is  demandable  ;  and 
the  want  of  such  averment,  or  allegrations  to  that 
effect,  is  not  cured  by  verdict.  Williams  v. 
Hing-h^m  and  Q^iney  Tumpiks  Corp.  4  Pick. 
341. 

117.  In  an  action  for  deceit  in  a  sale,  the  dec- 
laration must  expressly  allege  that  the  defend- 
ant made  the  affirmation  falsely,  fraudulently, 
3r  knowingly  ;  and  a  want  of  such  words  is  not 
supplied  by  the  conclusion,  '*  and  so,  by  reason  of 
said  affirmation,  the  plaintiff  was  falsely  and 
fraudulently  deceived,"  Slc.  ;  nor  will  the  defect 
be  cured  by  verdict.  Bayard  v.  Maleolmf  1 
Johns.  453. 

1 18.  A  libel,  under  the  oolleotion  act  of  1796, 
c.  128,  §  67,  for  the  forfeiture  of  goods  for  their 
differing  from  the  entry,  need  not  allege  an  in- 
tention to  defraud  the  revenue,  if  it  follow  the 
words  of  the  enacting  clause  of  the  act.  Two 
Hundred  Chests  of  Tea,  9  Wheat.  430. 

119.  A  description,  in  a  writ  of  dower,  of  the 
premises  as  ** three  fifth  parts  of"  a  certain 


island,  was  held  sufficient ;  it  appearing  in  evi 
dence  that  the  tenant  had  had  three  fifth  p*rta 
thereof  set  off  to   him  in   severalty.     Ayer  ? 
Spring,  10  Mass.  80.    See  MitekeU  v.  Starkuek, 
ib.  5,  20. 

120.  A  and.  B  each  hold  an  execution  agtinit 
the  goods  of  C.  A*s  is  prior  in  date,  and  he  levies; 
afterwards  B  levies  upon  the  same  g[oods.  The 
goods  are  sold',  satisfying  A's  execution  in  part 
B  then  brings  trover.  Held,  that,  even  if  his  exe- 
cution had  not  been  subsequent,  the  action  wu 
wrongly  brought,  for  the  possession  necessary  to 
found  either  trespass  or  trover  was  not  in  him, 
but  in  the  officer  who  made  the  levy.  TutUe  v. 
Jackson,  1  South.  115. 

121.  In  case  for  deceit,  an  allegation  that  the 
defendant,  by  falsely  warranting  or  represeoting 
the  property  to  be  sound,  falsely  and  fraudoleatly 
induced  the  plaintiff  to  boy,  is  a  sufficient  arer- 
ment  of  the  scisnter.  Pryor  v.  JV  *Xairy,  1  Stew. 
150. 

122.  In  a  declaration  on  a  marriage  contract, 
alleging  a  promise  to  marry  on  request,  a  special 
request  should  be  averred.  Martin  v.  PsUon,  1 
Litt.  233. 

123.  If  the  declaration  alleges  that  the  prom- 
ise was  to  be  performed  within  a  reasonable 
time,  it  ought  to  contain  a  traversable  averment 
of  readiness,  or  of  a  special  request  on  the  part 
of  the  woman,  ib, 

124.  The  time  and  place  of  the  special  request 
being  blank  in  the  declaration,  does  not  ?itiate, 
unless  the  promise  has  been  laid  to  be  performed 
at  a  particular  time  and  place  on  request  ik. 

125.  Where  no  time  or  place  is  laid  in  the  dec 
laration,  for  the  performance  of  the  contract,  it  is 
not  necessary   that  the  evidence  should  prore 
that  any  time  or  place  was  agreed  on.  ib, 

126.  In  ao  examination  for  horse-stealing,  it  is 
not  necessary  to  charge  the  felonious  taking ;  a 
charge  of  stealing  is  sufficient. .  Halksm  v.  Com- 
monwealth, 2  Virg.  Cas.  4. 

127.  Nor  is  it  necessary  to  lay  the  horses  as  the 
property  of  any  person,  ib. 

128.  One  good  count  in  trover,  though  the 
others  are  fa^d,  will  sustain  a  general  verdict 
EstUl.  V.  Fort,  2  Dana,  237. 

129.  It  is  not  necessary  to  insert  the  words  ti 
st  armis,  where  they  may  be  fairly  implied  from 
other  words,  in  a  complaint,  indictment,  or  in- 
formation.    Brackett  v.  State,  2  Tyler,  166. 

130.  A  libel  for  a  divorce,  by  a  wife,  alleged 
that  the  husband,  more  than  three  years  before 
the  filing  of  the  libel,  willingly  absented  himself 
from  the  wife,  and  had  ever  afterwards  neglected 
to  make  provision  for  her  support,  although  in 
his  power  so  to  do.  Held,  that  no  legal  ground 
of  divorce  was  stated,  under  the  Mew  Hampshire 
statute  relating  to  divorces.  Hancock  v.  Hancofk, 
5  N.  Hamp.  239 

131.  To  sustain  a  libel  for  a  divorce,  under  th« 
statute,  for  the  ground  of  absence  of  the  hus- 
band without  providing  for  the  support  of  the 
wife,  it  must  be  averrra,  that  he  absented  him- 
self fbr  the  space  of  three  years  together,  ib. 

132.  If  a  party  declare  on  an  instrument, 
which  he  alleges  in  the  declaration  to  be  lost,  and 
the  defendant  pleads  the  general  issue,  the  whole 
of  the  facts  are  put  in  issue,  and  the  plaintiff  noay 
introduce  evidence  to  prove  said  instrument,  with- 
out first  proving  that  the  loss  was  by  inevitable 
accident.    Paddock  v.  Higgins,  2  Root,  482. 

1331  In  setting  forth  the  proceeding  in  f 
inferior  court,  after  giving  it  jurisdiction,  it  if 
sufficient  to  say,  that  such  proceedings  were  had, 
that  such  an  act  was  done  by  the  court,  without 
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•etting  forth  the  proceeding  specially.    Pede$ 
T.  Fottt/M,  2  iohns.  363. 

134.  Where  eeTcnl  defendants  are  sued  by 
process  bailable,  the  plaintiiF  cannot  declare  sep- 
arated Against  one ;  otherwise,  as  to  process  not 
bailable.     BtU  ▼,  Cmrrtil^  I  Cow.  193. 

135.  Whether  the  process  is  or  is  not  bailable 
depends  upon  the  nature  of  the  action,  as  ex- 
pressed in  the  4tc  «tiam  clause ;  not  whether  bail 
is  required,  or  otherwise.  t6. 

136.  Counts  on  demands  due  the  plaintiff,  as 
surviTing  member  of  different  firms,  may  be 
joined.     Stafford  t.  <7eU,  9  Pick.  &33. 

137.  In  an  action  on  the  case  against  five  de- 
fendants, for  overflowing  the  plaintiff's  land,  one 
of  them  was  not  brought  into  court.  Held,  on 
special  demurrer,  that  the  declaration  was  bad, 
though  it  seems  that  it  would  have  been  good 
after  verdict.  JHumfifrd  v.  Fiiskugh^  18  J<3ins. 
d57. 

138.  In  a  suit,  by  notice  and  motion,  under  the 
statute  of  Indiana  requiring  a  sheriff  to  pay  over 
naoney  collected  on  an  execution,  it  is  irregular 
to  move  to  quash  the  notice  for  an  insufficient 
description  of  the  cause  of  action :  the  defendant 
ahouM  demur.  Dawscn  v.  Shaver ^  1  Blackf.  204. 

139.  A  summary  proceeding  was  instituted  in 
South  Carolina,  stating  that  the  defendants  were 
indebted  to  the  petitioner,  in  the  sum  of  |^,  for 
illegally  beating  his  slave.  A  demurrer  was  sus- 
tained, on  the  ground  that  the  process  left  it 
doabtftil  whether  the  plaintiff  was  suing  for  a 
penalty  given  by  statute  or  for  damages  in  tres- 
pass.    Kennedy  v.  GarUngton,  Harper,  424. 

140.  An  allegation,  that  a  boat  was  wrecked  in 
passing  over  a  dam,  (by  means  of  locks,)  is  sup- 
ported by  evidence  that,  in  crossing  the  dam,  she 
became  unmanageable,  and  was  wrecked  upon  a 
nridge  below.  Hogg  v.  ZaneMvUU  Canal  Man, 
Co.  5  Ham.  410. 

141.  In  a  suit,  by  an  assignee,  upon  ^this  in- 
Aentore,"  reciting  the  sale  of  a  lot,  and  stipu- 
lating to  make  title,  which  is  held  to  be  execu- 
tory merely,  the  declaration  so  treating  it  is 
good.    M*D&mdd  v.  Ford,  I  Dana,  464. 

142.  A  count  at  common  law,  claiming  dam- 
ages for  an  injury  sustained  in  consequence  of  a 
defect  in  a  bridge,  may  be  j«  fined  with  a  count 
on  the  Massachusetts  statute  of  1786,  claiming 
double  damages  for  the  same  injury.  Worcester 
T.  PropriMen  of  Canal  Bridge,  16  Pick.  541. 

143.  A  declaration,  commencing  *•*  and  where- 
as," and  continuing  by  way  of  recital  to  the  end, 
without  any  direct  averment,  is  insufficient,  and 
the  error  is  fiitsi,  on  general  demurrer.  Syme  v. 
Gr^in,  4  H.  &  M.  277. 

144.  Where  the  plaintiff  to  supply  the  want 
eC  a  demand,  relies  on  the  inability  of  the  de- 
fiMadant  to  comply  with  the  demand,  or  other 
ezcuse,  it  should  be  specially  alleged.  Wilde,  J., 
in  Couch  v.  JngereoU,  2  PicE.  29S.  Jfewcomb  v. 
BrmekeU,  16  Mass.  161. 

145.  In  a  declaration,  H  is  sufficient  to  allege  a 
deed  or  other  instrument,  by  way  of  recital,  though 
m  a  plea  it  is  not.  WeUo  ▼.  ^sry,  Litt.  Sel. 
Can.  210. 

146.  Where  the  defendant  is  held  to  bail  on  a 
s«p«ss,  by  an  oe  sfunn  clause,  the  plaintiff  is 
bound  to  punnie  it  and  declare  accordingly. 
Rogers  v.  Rogers,  4  Johns.  485. 

147.  Tile  ^fendant  being  held  to  bail  on  a 
capias  by  an  sc  etiam  clause,  if  the  plaintiff  in 
his  dedaration  varies  the  nature  of  his  action,  it 
is  an  irregularity  of  which  the  defendant  can 
take  advantage  on  motion.  t&. 

148.  The  ueclarationy  in  an  action  by  a  pur- 


chaser of  land  sold  for  taxes  under  act  of  con- 
gress, 1815,  c.  174,  against  a  tax-collector,  for 
not  making  a  return  to  the  clerk  of  the  sale,  so 
as  to  enab^  him  to  give  a  deed  to  the  purchaser, 
should  allege  that  the  tax  was  duly  assessed. 
Uolden  v.  Eaton,  7  Pick.  15. 

149.  In  an  action,  by  a  corporation,  on  a  con- 
tract for  the  purchase  of  a  certain  number  of 
shares  in  their  stock,  an  averment  of  the  division 
of  their  stock,  and  into  what  number  of  shares, 
is  not  surplusage,  but  one  necessary  to  be  proved. 
Fairhaven  Turnpike  Co.  v.  French,  1  Chip.  209. 

150.  In  an  action  for  stopping  the  plaintiff's 
lights,  it  is  not  necessary  to  idlege  an  ancient  or 
a  prescriptive  right  to  the  lights.  Story  v.  Odin^ 
12  Mass.  157. 

151 .  In  scire  fadas  against>a  trustee,  it  is  not 
necessary  to  aver  that  the  defendant  was  ad- 
judged trustee.    Dyer  v.  Stevens,  6  Mass.  389. 

152.  In  setting  forth  the  decrees  of  the  court  of 
probate,  or  an  execution  from  a  court  of  general 
jurisdiction,  it  is  sufficient  to  allege  its  legality 
generally.     Hamilton  v.  Lyman,  9  ib.  14. 

153.  In  an  action  on  a  penal  bill,  the  declara- 
tion should  show  that  the  defendant  did  not  pay 
the  smaller  sum  on  the  day  specified.  Fenwiek 
V.  Peart,  Hardin,  6. 

154.  If  an  instrument  is  without  a  seal,  and  m 
the  form  of  a  penal  bill,  the  plaintiff  must  declare 
for  the  principal  sum,  and  not  for  the  penalty. 
Jenkins  v.  Hunt,  2  Rand.  446. 

155.  Where,  in  the  court  below,  the  defendant 
pleaded  the  general  issue  as  to  part  of  the  de- 
manded premises,  which  was  joined  and  trial  had 
thereon,  and  afterward,  in  the  supreme  court,  he 
had  leave  to  amend  by  withdrawing  that  plea, 
and  pleading  a  general  non-tenure,  on  which  is- 
sue was  also  taken,  it  was  held,  that  that  fact  was 
not  evidence  to  sustain  the  issue  for  the  plain- 
tiff, as  last  formed.  Knox  v.  SUloway,  1  Fairf. 
201. 

156.  The  misnomer  of  a  corporation,  in  a  grant 
or  obligation,  will  not  prevent  a  recovery  upon  it 
in  the  true  name,  provided  the  corporation,  de- 
signed and  intended  by  the  parties  to  the  instru- 
ment, be  shown  by  proper  and  apt  averments  and 
proof.  Upper  AUowsays  Creek  v.  String,  5  Halst 
323. 

157.  In  the  constitutional  court  of  South  Car 
olina,  if  a  plaintiff  fail  to  file  his  declaration  be 
ibre  the  term  succeeding  the  term  to  which  the 
writ  is  returnable,  he  cannot  afterwards  file  it, 
without  leave  of  the  court.     Wright  v.  Higgin 
botham,  1  N.  &.  M.  8. 

158.  The  videlicet  must  not  diminish  precedent 
matter.     Dicken  v.  Smith,  1  Litt.  209. 

159.  Pledges  of  prosecution  to  a  declaration 
are  mere  form,  and  may  be  inserted  at  any  time 
before  judgment.  Baker  v.  Phillips,  4  Johns. 
190. 

(b.)  CerUUnty  and  Statement  of  the  Cause  ef 

Action. 

160.  The  declaration,  in  ^'^^ry  case,  must  set 
out  a  good  and  sufficient  cause  ofaction.  MackaU 
V.  Jones,  5  Gill  A  Johns.  65.     U.  States  Bank  v 
Smith,  11  Wheat.  172. 

161 .  Where  a  declaration  professed  to  be  found- 
ed on  a  decree  in  chancery  for  the  payment  of 
money,  and  set  out  certain  mutilated  proceedings 
in  chanceiy,  which  show  no  such  decree,  nor 
whether  there  ever  was  a  final  decree  in  the 
cause,  it  was  held,  that  it  could  not  be  a  founda- 
tion of  judgment  for  the  plaintiff,  ib. 

162.  Where  time  is  not  material,  the  rules  of 
pleading  do  not  require  the  day  to  be  laid  nn  oi 
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afler   the   act  done.    JiUen  ▼.  Smithy  7  Halst. 
159. 

163.  The  caase  of  action  must  be  stated  to  have 
accrued  before  the  commencement  of  the  suit,  or, 
if  it  appear  otherwise  from  the  record,  the  defect 
is  fatal,  and  is  not  cured  bj  verdict.  Cheetham 
V.  Lewis,  3  Johns.  42. 

164.  The  defect  may  be  taken  advantaffe  of  on 
general  demarrer,  motion  in  arrest  of  judgment, 
or  writ  of  error,  ib. 

165.  If  the  true  time  when  the  cause  of  action 
arose  is  set  forth  in  a  bill  against  an  attorney, 
and  it  is  subsequent  to  the  term  of  which  it  is 
filed,  and  there  is  no  special  memorandum  of  the 
filing,  it  is  bad  on  special  demurrer.  Sabin  v. 
IVood,  10  ib.  218. 

166.  If  the  declaration  does  not  set  forth  a 
proper  case,  and  in  a  correct  form,  the  defendant 
may  avail  himself  of  these  defects  by  demurrer. 
But  if  a  sufficient  case  be  stated,  then  it  is  iii- 
cumbent  on  the  plaintiff  to  prove  it,  and,  if  he  fail 
to  do  so,  he  is  not  entitled  to  a  verdict.  Bos  v. 
Steely  Pet.  C.  C.  406. 

167.  If  a  declaration  contain  a  substantial  cause 
of  action,  duplicity,  or  irrelevant  and  superfluous 
matter,  does  not  vitiate  it.  Callison  v.  SemoTU,  2 
Port.  145.     Evans  v.  Watrous,  ib.  205. 

168.  Every  material  fact,  which  constitutes  the 
ground  of  the  plaintiff's  action,  must  be  alleged 
in  his  declaration.  Draiene  v.  Stimpson,  2  Mass. 
441,  444.     TVacy  v.  Dakin,  7  Johns.  75. 

169.  Where,  m  one  of  several  counts  for  the 
same  cause  of  action,  the  general  averment  of 
demand  and  refusal  was  not  made,  held,  that  the 
defect  was  supplied  by  those  in  which  it  was  in- 
serted.    Rider  v.  RoboinSj  13  Mass.  284. 

170.  A  declaration  in  a  justice's  court,  where 
the  plaintiff  declares  on  a  book  account  general- 
ly,  and  at  the  same  time  exhibits  a  written  ac- 
count of  items,  is  good.  Stopp  v.  Van  Cortland, 
3  Wend.  492. 

171.  In  an  action  at  law,  on  an  obligation  al- 
leged to  be  lost,  the  declaration  must  describe 
the  obligation  correctly.  Smith  v.  Brown,  3 
Blackf  22. 

172.  Writings  always  may,  and  often  should, 
be  declared  on  according  to  their  legal  effect,  and 
not  set  forth  in  their  precise  words.  Churchill  v. 
Merchants  Bank,  19  rick.  532.  Dorr  v.  Fenno, 
12  ib.  521.  Lent  v.  Padelford,  10  Mass.  230. 
Hopkins  v.  Young,  11  ib.  302,  307.  See  Johnson 
V.  Carter,  16  ib.  443. 

173.  It  is  not  necessary  to  state  a  promise  ac- 
cording to  the  words  of  it,  but  it  is  sufficient  to 
state  it  according  to  its  effect.  Andrews  v.  WU' 
liams,  11  Conn.  326. 

174.  Therefore,  where  a  declaration  averred 
that  the  defendant  promised  to  deliver  certain 
articles  to  the  plaintiff,  at  the  public  sign-post  in 
W.  Old-Society,  and  the  proof  was  of  a  promise 

n  writing  to  deliver  those  articles  at  the  public 
sign-post  in  W.  Cen^,  accompanied  by  parol 
proof  that  W.  Old-Society  and  W.  Centi-e  were 
the  same  place,  it  was  held,  that  there  was  no 
variance,  ih. 

175.  Where  there  are  two  counts  in  a  declara- 
tion on  the  same  instruments,  and  there  is  no 
plea  to  the  second  count,  but  the  plea  to  the  first 
count  contains  an  averment  that  the  instrument 
set  forth  in  that  count  is  the  same  identical  in- 
strument set  forth  in  the  second  count,  it  cannot 
be  objected,  on  general  demurrer,  that  there  is 
a  defence  to  only  one  of  the  causes  of  action  set 
forth  in  the  declaration.  Case  v.  Boughton,  11 
Wend.  106. 

176.  Where  a  party  makes  a  special  authority  | 


the  foundation  of  his  action,  he  most  allege  sucr. 
authority  with  reasonable  precision  and  certain- 
ty.    Stovd  V.  Westcott,  2  Day,  418. 

177.  The  whole  of  the  consideration  of  a  con- 
tract  must  be  stated  in  the  declaration ;  fod  if 
any  part  of  an  entire  consideration,  or  of  a  con- 
sideration consisting  of  several  things,  be  omit- 
ted, the  plaintiff  wifl  fail  on  the  ground  of  vari- 
ance.    Brooks  V.  Lotorie,  1  N.  db  M.  342. 

178.  In  declaring  on  contracts  not  under  seal, 
which  do  not  contain  within  themselves  the  ac- 
knowledgment of  a  consideration,  or  that  from 
which  a  consideration  is  implied  by  law,  it  is  in- 
cumbent on  the  plaintiff  to  set  out  and  prove  a 
consideration.  Treadway  v.  Jficks,  3  M'Cord, 
195. 

179.  The  plaintiff,  iii  a  penal  action,  most 
aver  every  fact  necessary  to  sustain  the  action, 
and  without  being  informed  of  which  the  court 
cannot  Judge  whether  he  has  cause  of  action  or 
not.     Greer  v.  Bumpass,  Mart,  it  Terg.  94 

180.  A  contract  in  the  alternative  mast  be 
stated,  in  the  declaration,  according  to  the  terms 
of  it.     Stone  v.  KnowUon,  3  Wend.  374. 

181.  In  an  action  against  a  justice  of  the  peace 
for  a  false  return  to  a  certiorari,  the  declaration, 
after  stating  the  falsity  of  the,  return,  averred 
that  "  by  pretext  whereof,  the  plaintiff  was  not 
only  prevented  from  obtaining  any  redress  or  re- 
versal of  the  judgment  and  proceedings  afore- 
said, but  was  also  compelled  to  suffer  imprison- 
ment, and  endure  great  pain  both  of  body  and 
mind,  and  to  pay  and  expend  divers  large  sums 
of  money,"  &c.  Held,  that  this  was  a  sufficient 
averment,  after  verdict,  of  the  affirmance  of  the 
judgment,  and  the  loss  or  damage  consequent 
thereon.     Pangbum  v.  Ramsay,  11  Johns.  141. 

182.  A  declaration  against  a  sheriff  for  not  ap- 
plying property,  attached  by  him  on  the  writ,  to 
satisfy  the  plaintiff's  execution,  and  for  falsely 
returning  on  the  execution  that  the  property  at- 
tached was  subject  to  a  former  attachment,  need 
not  state  the  kind  of  attachment,  nor  that  the  de- 
fendant could  have  seized,  or  was  requested  to 
seize,  the  property,  it  being  alleged  that  the  exe- 
cution was  delivered  to  him  wiuin  30  days  after 
judgment,  to  be  levied  on  the  property  attached 
Hale  V.  Dennie,  4  Pick.  501. 

183.  An  issue  should  not  be  tendered  on  a  mat- 
ter of  law.  ib. 

184.  In  an  action  for  not  levying  an  execution 
on  goods  attached,  the  officer  pleaded  a  previous 
attachment  of  the  same  goods  in  the  hands  of  a 
trustee,  and  that  he  took  them  into  his  possession, 
subject  to  that  attachment.  A  replication  trav- 
ersing that  he  took,  Slc.,  was  held  to  tender  an 
immaterial  issue,  ib. 

185.  If  the  defendant  promise  the  plaintiff  to 
pay  money,  when  collected,  that  is  a  condition 
precedent,  and  must  be  averred.  Dodge  v.  Codr 
dington,  3  Johns.  146. 

186.  In  an  action,  under  the  Alabama  statute 
of  1811,  imposing  a  penalty  on  a  person  marking 
the  hogs  of  another  in  his  own  mark,  if  a  declara- 
tion is  filed  in  the  appellate  court,  althouffb  none 
is  necessary,  it  must  follow  the  rules  of  pleading, 
and  must  allege  that  the  mark  was  the  mark  of 
the  defendant ;  and  the  omission  to  do  so  will  not 
be  cured  by  reference  to  the  warrant.  Reagk  v. 
Spann,  3  Stew.  100. 

187.  If  the  declaration  in  an  attachment  case, 
in  Alabama,  sets  forth  a  substantial  cause  of  ac- 
tion, a  demurrer  thereto  will  not  be  sustained,  on 
the  ground  that  the  cause  of  action  does  not  jus- 
tify the  process  of  attachment.  Cain  v.  Mather, 
9  Port.  224. 
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188.  Where  the  plaintiff  declared  that  the  de- 
fendant authorized  him  to  bring  certain  snita  in 
bis  name,  and  corenanted  to  transfer  to  him  any 
judgments  which  should  be  obtained  therein,  and 
alleged  a  recovery  of  certain  judgments  therein, 
and  a  release  of  them  by  the  defendant  to  the 
debtors,  and  a  subsequent  refusal  to  assign,  it 
was  held,  that  a  sufficient  breach  was  alleged. 
Hopkimg  T.  Yfnmg,  11  Mass.  303. 

189.  A  declaration  for  extortion  by  a  sheriff  in 
levying  an  execution,  setting  forth  the  taking  of 
extortionate  fees  on  a  certain  sum,  is  sufficient, 
without  alleging  how  much  was  levied  and  col- 
lected by  force  of  the  execution.  Ltvsrmors  v. 
BosweU,  4  ib.  437. 

190.  Such  declaration  should  allege  directly 
thai  the  sum  was  received  for  the  execution  and 
the  poundage.    Moor  v.  BosweUy  5  ib.  306. 

191.  In  case  for  deceit  in  the  sale  of  a  horse, 
the  contract  of  sale  is  not  the  gist  of  the  action, 
and  need  not  be  precisely  set  forth.  Cunningham 
▼.  KimbaU,  7  ib.  65. 

192.  In  an  action  charging  a  postmaster  for  the 
misfeasance  of  one  whom  he  permitted  to  have 
the  care  and  custody  of  the  mail,  in  his  office,  not 
having  been  duly  sworn^  it  is  not  necessary  to  al- 
lege, m  the  declaration,  that  the  postmaster  is 
responsible  for  such  misfeasance,  that  being  matr 
ter  of  law.    Biskap  v.  JVilliamson^  2  Fair?.  495. 

193.  Where  a  contract  declared  on  would  be 
^ood  at  common  law,  before  the  statute  of  frauds, 
it  is  not  necessary  to  aver  in  the  declaration  that 
it  was  in  writing;  where  the  duty  or  liability  is 
created  by  statute,  and  also  required  to  be  in 
writing,  it  mast  be  averred  in  the  declaration 
that  the  promise  was  in  writing.  Bravm  v.  w9<^ 
mmSf  1  Stew.  51. 

194.  Under  the  Pennsylvania  act  of  21st  of 
March,  1806,  a  statement  of  the  plaintiff's  cause 
of  action  need  not  be  as  precise  as  the  averments 
of  a  declaration.     Boyd  v.  Gordon,  6  S.  &  R.  53. 

196.  In  an  action  on  a  written  agreement  to 
pay  a  certain  snm  for  a  certain  num^r  of  staves, 
subject  to  a  deduction  at  a  certain  rate  for  any 
number  not  taken,  it  is  necessary  to  allege  in  the 
declaration  the  number  of  staves  actually  taken. 
Martin  v.  WoodaU,  1  Stew.  &  Port.  244. 

196.  Where  a  declaration  alleges  the  cause  of 
action  to  be  a  decree  of  *<  the  honorable  orphans* 
court,"  this  is  sufficiently  descriptive  of  the 
county  court  while  exercising  the  jurisdiction  of 
an  orphans'  court.  MoseUif  v.  White,  1  Port. 
410.  So  where  a  transcript  of  the  settlement  was 
certified  by  the  clerk,  *}  as  it  is  of  record  on  the 
minutes  B.  of  the  orphans*  court,  in  my  office.'* 
ib. 

197.  In  a  declaration  against  a  sheriff,  for  fiiil- 
In^  to  pay  over  commonwealth's  paper,  an  aver- 
ment that  he  failed  to  pay  ^  the  amount  '*  implies 
a  charge  of  failing  to  pay  in  that  paper,  and  is 
sufficient.  Canterbmry  v.  CommonweaWi,  1  Dana, 
415. 

198.  It  is  sufficient  to  aver  that  he  collected  it 
**  by  virtue  "  of  the  execution,  ib. 

199.  Whatever  the  |»laitttiff  is  under  the  ne- 
cessity of  newly  assigning,  in  order  to  avoid  the 
effect  of  the  plea,  whether  of  time,  place,  or  cir> 
comstanoe,  must  be  stated  with  as  much  pre- 
cision as  in  the  declaration.  Prie*  v.  Perry-,  1 
Mis.  542. 

200.  In  declaring  for  a  fraud,  in  representing  a 
machine  as  capable,  if  constructed  and  worked 
as  described  by  the  defendant,  of  performing  a 
certain  quantity  of  labor,  and  averring  that, 
though  so  constructed,  it  would  not  perfotm  the 
labor ;  held,  that  it  was  ujuMOMfaxy  t*  set  fcfth 
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the  manner  of  construction.     Corwin  v.  Davison^ 
9  Cow.  22. 

201.  In  declaring  for  a  fraud  in  the  sale  of  a 
chattel,  it  is  not  necessary  to  set  out  either  the 
contract  or  the  consideration,   ib 

202.  In  an  action  on  the  case  against  the  town 
of  C,  for  injuries  occasioned  by  a  defective  high- 
way,' it  was  held,  that  the  declaration  was  suffi- 
cient, although  it  did  not  state  that  the  town  was 
bound  by  law  to  maintain  and  repair  the  high- 
way at  the  time  of  such  injuries,  and  although 
there  was  no  direct  averment  that  the  part  of  the 
road  where  the  accident  happened  was  in  the 
town  of  C,  and  although  there  was  no  alle- 
gation  that  the  defect  and  want  of  repair  were 
against  the  form  of  the  statute.  Read  v.  Inhabit- 
ants of  Chelmsford,  16  Pick.  128. 

203.  In  an  action  on  the  case  for  a  fraud,  in 
undertaking  to  sell  lands  in  another  state,  when 
the  defendant  had  none  there,  it  is  not  neces- 
sary to  set  forth  the  exact  quantity  of  land  in- 
tended to  be  conveyed.  Marsh  v.  Steele,  Kirby, 
454. 

204.  Where  S.  sold  a  vessel  to  A.,  who  prom- 
ised, in  consideration  thereof,  to  pay  B.  a  debt 
due  from  8.  to  him,  upon   which  promise   B. 
brought  his  action  against  A.,  it  was  held  suffi 
cient  for  the  plaintiff  to  set  forth  so  much  of  tha 
promise  as  enured  to  his  own  benefit,  and  tha 
proof  of  other  and  further  particulars  of  the  eon 
tract  did  not  affiect  the  action.     Brown  v.  AU 
wood,  7  Greenl.  366. 

206.  It  was  ako  held,  that  such  promise  was 
good,  though  not  in  writing ;  for  it  was  a  promise 
to  pay  A.*s  own  debt,  though  it  enures  to  tha 
benefit  of  B.  ib, 

206.  It  was  ako  held,  that  8.  was  a  eompeten 
witness  for  the  plaintiff,  his  interest  being  equally 
balanced,  t^. 

207.  In  a  libel  for  wages,  the  allegations  of 
the  hiring,  voyage,  dkc.,  should  be  drawn  aeeu 
rately,  and  with  reasonable  certainty,  otherwise  it 
may  be  excepted  to.     Ome  v.  Townsend,  4  Ma- 
son, 541. 

208.  An  action,  containing  only  a  count  for 
money  had  and  received,  should  not  be  pkced  on 
the  docket  until  the  plaintiff  files  a  satisfactory 
account  of  the  precise  nature  of  his  demand 
Smyth  V.  Lehie,  1  Rep.  Con.  Ct.  240. 

209.  Where,  by  the  terms  of  a  contract,  an  act 
is  to  be  done  in  a  reasonable  time,  an  allegation 
that  it  was  done  in  a  reasonable  time,  to  wit,  on 
or  about  such  a  day,  is  sufiksient.  Nichols  v. 
Blakeslee,  2  Day,  218. 

210.  Where  the  gist  of  an  action  is  tort,  and  a 
contract  is  disclofiea  in  the  declaration  merely  by 
way  of  inducement,  the  declaration  is  sufficient, 
and  judgment  will  not  be  arrested  for  sueh  join* 
der.     sZyel  v.  Westcott,  ib.  418. 

211.  In  an  action  against  a  sheriff  for  a  false 
return,  the  particular  damage  resulting  to  the 
plaintiff  from  the  falsity  of  the  return  must  be 
alleged  in  the  declaration :  the  want  of  such 
allegation  is  not  aided  by  a  verdict,  but  judg- 
ment must  be  arrested.  Sawyer  v.  WhitUer,  2 
N.  Hamp.  315. 

212.  An  allegation,  that  the  plaintiff  was  owner 
and  legal  possessor  of  $2000  worth  of  personal 
property,  is  not  a  sufficient  description  of  that 
projpertv,  where  the  gist  of  the  action  is,  that  the 

{»laintift  had  lost  his  property  through  the  neg 
ect  of  the  defendant    Phelj^  v.  SUl,  1  Day, 
315. 

213.  In  an  action  against  a  society's  committee 
for  inserting  the  plaintiff's  name  in  a  certain  rate- 
bill,  where  by  law  he  is  i|xai»pled,  it  is  neoea^ 
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my  that  he  ihould  show  himself,  in  his  declara- 
tion, to  be  within  the  exemptions.  TUlottsim  ▼. 
Buhop,  1  Root,  228. 

214.  in  an  action  on  the  case,  the  declaration 
alleged  that  the  defendants  conspired  to  ship 
clandestinely,  by  the  plaintiff's  vessel,  a  quantity 
of  tobacco,  to  smnggle  into  a  foreign  country ; 
that  it  was  actually  shipped,  and  carried  from 
Boston  to  Cronstadt,  in  Russia,  and  that  the 
laws  of  Russia  required  all  the  goods  on  board 
to  be  entered  at  the  custom-house ;  that  the  de- 
fendants fraudulently  omitted  to  enter  it,  and  con- 
cealed from  the  master  that  it  was  on  board,  and 
the  fraud  being  discovered  by  the  custom-house 
officers  at  Cronstadt,  in  consequence  thereof 
a  fine  was  imposed  on  the  master,  and  the  ship 
was  detained  a  long  time,  until  the  fine  was 
paid,  and  the  plaintiffs  were,  in  consequence 
thereof,  put  to  great  expense,  &c.  Upon  a 
motion  in  arrest  of  judgment,  after  a  yerdict  for 
the  plaintiffs,  it  was  held,  that,  although  the  fraud 
on  the  Russian  revenue  laws  gave  the  plaintiff 
no  cause  of  action,  vet  it  was  properly  laid  as 
inducement  to  show  how  it  tended  to  injure,  and 
did  injure,  the  plaintiffii;  that  the  ^ound  on 
which  the  fine  was  imposed  was  sufficiently  pre- 
cisely stated ;  that  there  was  a  sufficient  state- 
ment of  the  Russian  law,  and  of  the  violation  of 
it;  that  the  *' custom-house  officers*'  must  be 
understood  to  be  competent  officers,  exercising 
their  authority  dejure  or  d€  facto;  that,  although 
not  distinctly  averred  that,  by  the  acts  of  the  de- 
fendants, the  master  became  liable  to  the  penalty, 
and  the  vessel  to  seizure,  it  must  be  presumed  to 
have  so  appeared  in  proof,  since,  otherwise,  there 
was  no  connection  between  the  fraud  of  the  de- 
fendant and  the  punishment  of  the  master ;  that 
it  must  be  presumed  that  the  consequences  of 
the  fraud  were  proved,  and  that  the  fine  was  paid, 
not  voluntarily,  but  under  legal  compulsion,  and 
rather  as  a  penalty  on  the  plaintiffs  than  on  the 
master.     Richards  v.  Fantham,  13  Pick.  451. 

215.  Where  an  action  on  the  case  is  brought, 
and  the  damages  actually  sustained  do  not  neces- 
sarily arise  from  the  act  complained  of,  and  are 
not  therefore  implied  by  law,  the  plaintiff  must 
state,  in  his  declaration,  the  particular  damage 
which  he  has  sustained,  or  he  cannot  give  evi- 
dence of  it  upon  the  trial.  Squicr  y.  uould^  14 
Wend.  159. 

216.  A  declaration  **that  the  defendant  re- 
ceived of  the  plaintiff  £29  6^.  Sd.  in  orders  on  the 
one  shilling  tax,  which  he  promised  to  return 
or  account  for,"  is  insufficient,  for  uncertainty. 
Grant  v.  Jackson^  Kirbv,  90.' 

217.  Counts  in  a  declaration,  averring  that  de- 
fendant promised  100  acres  of  land  for  ser- 
yices,  without  a  description  of  the  land,  also 
laying  the  promise  in  consideration  of  plaintiff's 
marrying  A.  B.,  are  yoid,  for  uncertainty.  SkcT' 
man  y.  KittsmilUr,  17  S.  &.  R.  45. 

218.  The  following  charge,  in  an  account  filed 
by  the  part^,  «  May  23, 1823.  To  a  note  of  hand 
1  gave  plaintiff  to  collect,  against  one  Ivy  Cor- 
son, for  the  sum  of  12  dollars,  which  this  plaintiff 
recovered  before  Nathaniel  Foster,  justice,  Sep- 
tember 3,  1823,  which  has  not  been  accounted 
for,  $12,00,"  was  held  sufficiently  plain  and  in- 
telligible.   Reed  y.  Rocass^  4  Halst.  347. 

219.  Declaration  that  a  tax  was  granted  «<  by 
the  legislature,"  is  sufficiently  certain.  State 
Treantrer  v.  Weeks ^  4  Verm.  222. 

220.  Declaration  that  the  state's  treasurer 
issued  his  extent  in  due  form  of  law,  Slc,  with- 
out averring  it  to  be  signed  by  him,  is  good, 
onless  on  special  demurrer    ib. 


221.  A  declaration,  containing  a  charge  tor  ■ 
certain  sum,  "being  the  amount  of  principal  and 
interest  due  on  printing  done  in  the  year  1817," 
without  stating  whether  at  one  or  several  times, 
and  how  much  is  claimed  for  principal,  and  how 
much  for  interest,  was  held  insufficient.  Gordon 
V.  Mifcrs,  3  Halst.  69. 

22i2.  Under  the  Kentucky  sUtute  of  1811,  in 
an  action  against  a  sheriff  who  had  levied  an 
execution  upon  a  slave,  where  a  count  in  the 
declaration  set  forth  'Hhat  the  defendant  had 
either  converted  the  slave  to  his  own  use  or  had 
negligently  suffered  her  to  escape,"  was  held  to 
be  Dad,  in  not  setting  out  positively  any  cause  of 
action.  CommonwaUth  v.  Jibell,  6  J.  J.  Marsh 
476. 

223.  The  date  of  the  deed  declared  on  is  ma 
terial,  and  should  be  set  forth.  MetealfY.  Stan 
deford,  1  Bibb,  618. 

224.  A   writing  declared  on,  but  not  spread 
upon  the  record  by  oyer,  or  otherwise,  roust  be 
taken  as  set  out  in  the  declaration.     PoUard  y 
M'Clain,  3  A.  K.  Marsh.  24. 

( c.)   Jiverment. 

225.  A  declaration  will  not  be  yitiated  by  in 
troducing  an  unnecessary  averment.  Pollard  r 
Yoder,  2  ib.  264. 

5226.  A  declaration  should  aver  facts,  and  not 
set  forth  the  evidence  by  which  the  fects  might 
be  proved.     Ralston  y.  ^ongj  1  Chip.  293. 

Sx7.  A  declaration,  which  is  faulty  on  account 
of  an  averment  obscurely  made,  is  not  such  a 
fatal  objection  as  will  reverse  a  judgment.  Giles 
y.  Perryman,  1  Har.  A  Gill,  164. 

228.  Ayerments  by  way  of  inducement,  in  the 
first  count  of  a  declaration,  will  aid  a  subsequent 
count,  which  would  otherwise  be  defective,  when 
it  clearly  refers  to  the  first  count,  which  u  good. 
Crookshank  v.  Gray,  20  Johns.  344. 

229.  Useless  averments  in  a  declaration  do  not 
affect  those  which  are  well  alleged.  Olmsted  v. 
Dohf,  2  Root,  184. 

230.  No  defect  in  a  record  can  be  supplied  by 
ayerment.   Wood  v.  Commonwealth,  4  Rand.  329. 

231.  Averments  contrary  to  the  record  are  in- 
admissible. Wight  V.  Jtfott,  Kirby,  152.  Bush  y. 
Byvanks,  2  Root,  248. 

232.  It  is  a  general  rule  that  there  can  be  no 
averment  in  pleading  against  the  validity  of  a 
record,  though  there  may  be  against  its  opera- 
tion.   Biddle  y.  WUkins,  1  Pet.  686. 

233.  Ayerments  are  unnecessary  where  the 
words  are  so  connected  with  the  subject-matter 
as  to  make  the  meaning  obyious.  M*Lellan  y. 
Morris,  Kirby,  145. 

234.  Thus  a  declaration  on  a  promissory  note 
containing  the  words  "  use  till  paid,"  need  not 
aver  the  meaning  of  the  words,  the  obvious 
meaning  being  *'  interest  till  paid."  ib. 

235.  If  the  performance  of^  a  condition  prece« 
dent  be  averred  in  the  declaration,  and  put  in 
issue  by  the  plea,  the  ayerment  "must  be  proved 
as  laid.     Smith  v.  Brown,  3  Blackf  22. 

fSSS,  An  ayerment  that  the  plaintiff,  *<  finding 
it  necessary,"  erected  a  J[ate,  was  held,  on  gen- 
eral demurrer,  to  be  a  sufficient  ayerment  that  it 
was  necessary  to  erect  it.  Spear  y.  BickneU,  5 
Mass.  125. 

237.  In  an  action  on  the  ease  against  a  clerk 
of  a  court  for  indorsing  credits  on   an  execu 
tion,  to  the  injury  of  the  plaintiff,  the  dedara 
tiott  must  ayer  that  the  indorsements  were  so 
made  without  the  order  or  consent  of  the  plain- 
tiff.   Munroe  y.  Webb,  4  Munf.  73. 

238.  When  property  is  payable  at  a  particn 
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kr  day,  the  plaintiiT  need  not  arer,  in  his  decla- 
ration,  a  demand  at  the  defendant's  residence, 
for  the  defendant  may  show  that  he  was  ready 
to  pay,  by  a  special  plea.  CrrarU  y.  Groshon, 
Hardin,  85.    Keeton  y.  Seantland^  ib.  149. 

239.  In  a  suit  for  property  payable  on  de- 
mand, an  omission  to  ayer  a  demand  at  the  de- 
fendant's residence  is  fatal,  and  is  not  cured  by 
a  plea  of  tender,  and  yerdiot  for  the  plaintiff. 
LeteUr  y.  Taylor^  ib.  79. 

240.  An  unnecessary  ayerment  of  a  breach  of 
a  contract  declared  on  need  not  be  proyed,  and 
may  be  rejected  as  surplusage.  Ferguson  y. 
Tiieker,  2  Har.  &  GiU,  183. 

241.  The  omission  of  a  material  ayerment  in 
the  declaration,  or  the  cause  of  action  defectiyely 
set  oat,  cannot  be  supplied  with  eyidence  at  the 
trial.     WaldtmUh  y.  fFaldsmUh,  2  Ham.  156. 

242.  An  ayerment  that  the  defendant  "had 
ffood  reason  to  believe  that  the  plaintiff  well 
knew,"  &4i.y  is  argumentatiTely  to  charge  the 
plaintiff  with  knowledge.  Spetuwr  y.  Sauthvfick^ 
9  Johns.  314. 

(d.)     Variance  between  the  Dedaration  and  the 

Proof, 

243.  A  yariance  in  pleading  which  would  be 
fttal  at  common  law  may  not  be  so  in  courts 
which  proceed  according  to  the  ciyil  law.  CratO' 
ford  y.  The  WiUiam  Penn,  3  Wash.  C.  C.  484. 

244.  A  yariance  which  does  not  change  the 
nature  of  the  contract  is  immaterial.  Ferguson 
y.  Hanoood^  7  Cranch,  408.  Harrison  y.  Weaver^ 
2  Port.  542. 

245.  A  yariance  between  the  ayerment  and 
proof  is  fatal.     Hough  y.  Youngs  1  Ham.  504. 

246.  Material  matter,  though  alleged  under  a 
widelieet,  is  trayersable,  and  must  be  proyed  as 
laid.     U.  States  y.  Bumham,  1  Mason,  57. 

247.  Writings  always  may,  and  often  should, 
be  declared  on  according  to  their  legal  effect, 
and  not  set  forth  in  their  precise  words.  Dorr 
y.  Fenno,  12  Pick.  521.  Lent  y.  Padelford,  10 
Mass.  230.  Hopkins  y.  Young,  11  Mass.  302, 
307.     See  Johnson  y.  Carter,  16  Mass.  443. 

248.  Where  the  plaintiff  declares  on  a  special 
agreement,  he  must  proye  that  agreement  as  he 
has  stated  it  in  his  declaration.  Shepard  y. 
Palmer,  6  Conn.  95.    Bunnel  y.  Taintor,  5  ib.  273. 

249.  Therefore,  a  declaration  or  promise  made 
to  plaintiffs,  who  were  husband  and  wife,  jointly, 
and  proof  of  a  promise  made  to  her  before  mar- 
riage, is  a  fatal  yariance.  ii. 

^0.  So  where  the  plaintiffs  declared  on  an 
agreement  by  the  defendant  "  to  pay  them  $1000 
in  a  reasonable  time,"  and  the  >proof  was  of  an 
agreement  that,  ^*  if  the  plaintiffs  should  recon- 
yey  to  the  defendant  certain  land,  the  defendant 
would  pay  them  the  purchase  money,"  which 
was  $1100,  *'  or  so  much  thereof  as  the  defend- 
ant should  have  receiyed,"  the  yariance  was  held 
to  be  fatal,  ib, 

251.  A  declaration  on  a  promise  of  the  de- 
fendant to  pay  the  amount  of  a  certain  promis- 
sory note,  taken  for  goods  sold  by  him  belonging 
to  the  plaintiff,  and  proof  of  a  promise  to  procure 
a  note,  get  it  discounted,  and  remit  the  amount, 
deducting  freight,  was  held  a  fetal  yariance. 
Shepard  y.  Palmer,  6  Conn.  95. 

252.  So  a  declaration  on  a  promise  of  the  de- 
fendant to  obtain  a  note  for  the  price  of  certain 

floods  intrusted  to  him  to  dispose  of,  and  to  de- 
iyer  it  to  Uie  plaintiff,  and  proof  of  a  promise  to 
procure  a  note,  get  it  discounted,  and  remit  the 
amount,  deducting  freight,  was  held  a  fatal  yari- 
ance. ib. 


253.  So  a  declaration  on  a  promise  of  the  de- 
fendant to  obtain  such  note,  get  it  discounted, 
and  pay  to  the  plaintiff  the  balance  of  a  certain 
sum,  afler  deducting  a  certain  sum  for  freight 
due  the  defendant,  and  proof  that  the  plaintiff 
was  not  liable  for  such  freight,  iw  being  due  from 
a  third  person,  was  held  a  fetal  yariance.  ib, 

254.  In  a  notice,  as  well  as  in  a  plea,  the 
contract  must  be  correctly  and  truly  stated,  and 
proyed  as  laid.    Lawrence  y.  Knies,  10  Johns.  140. 

255.  A  yariance  between  a  contract  set  forth 
in  the  plea,  and  that  giyen  in  eyidence,  is  as 
fatal  as  in  the  declaration ;  and  more  especially 
in  a  plea  of  usury,  ib. 

256.  In  debt  upon  a  bond,  with  a  condition, 
if  the  plaintiff  allege  that  the  bond  is  lost  by 
time  or  accident,  he  must  set  out  the  substance 
of  the  condition  in  his  declaration;  otherwise, 
proof  of  a  bond  with  a  condition  wUl  be  a  fatal 
yariance,  and,  in  such  a  case,  a  plea  that  the 
bond  is  not  lost  is  a  good  answer.  Rand  y 
Rand,  4  N.  Hamp.  267. 

257.  A  yariance  between  the  description  of  the 
note,  and  the  one  produced  in  eyidence,  is  fatal 
ConoUy  y.  Cottle,  Breese,  286. 

258.  A  substantial  yariance,  between  an  agree- 
ment set  forth  and  that  which  is  proyed,  is  fatal. 
Mulford  y.  Bou>en,  4  Halst.  315. 

259.  A  conditional  contract  must  not  be  set 
out  as  an  absolute  one,  unless  the  condition  be 
merely  a  defeasance  of  the  contract.  Stanwood 
y.  Seavell,  4  Pick.  422. 

260.  In  declaring  on  a  contract,  it  must  be 
set  out  literally,  or  described  according  to  its 
legal  effect,  and  if  in  the  latter  mode,  a  substan- 
tiid  yariance  is  fetal.  Davis  y.  Campbell,  3 
Stew.  319. 

261.  A  variance,  between  the  declaration  and 
the  eyidence,  as  to  the  sum  stated  in  the  agree- 
ment declared  on,  is  fatal.  Rogers  y.  Estes^ 
Litt.  Sel.  Cas.  2. 

262.  Where  a  feet  is  simply  alleged,  without 
youching  any  instrument,  and  the  instrument  is 
used  as  mere  eyidence,  a  variance  will  not  be 
material  if  the  substance  is  proved.  Bell  v.  Scott, 
3  Miss.  212. 

263.  If  there  be  a  yariance  in  form  between 
the  declaration  and  the  writing  declared  on,  the 
defendant  may  crave  oyer,  and  demur  specially 
therefor ;  but  he  could  not  take  advantage  of  it 
by  general  demurrer.  Palmer  v.  M'Ginnis,  Har- 
din, 505. 

264.  A  declaration  set  forth  an  injunction  for 
$100,  and  the  writing  declared  on  set  forth  an 
injunction  restraining  proceedings  on  a  judg- 
ment, except  $50,  wiui  interest  and  costs ;  it  was 
held,  that  this  was  a  material  yariance,  there  be- 
ing no  averment  that  these  two  amounts  were 
the  same.    Adams  v.  Broum,  4  Litt.  7. 

265.  A  declaration  set  forth  a  condition,  to  pay 
all  damages  which  the  plaintiff  should  »<  sus- 
tain; "  the  writing  declared  on  set  forth  a  con- 
dition to  pay  all  damages  that  might  *'  accrue." 
Held  a  material  yariance.  ib, 

266.  Where  a  declaration  was  upon  a  writin^f 
obligatory,  to  which  payment  was  pleaded,  it 
was  held,  that  a  writing  which  was  not  a  spe- 
cialty could  not  be  given  in  eyidence  under  the 
declaration.     Foster  v.  Ross,  Minor,  421. 

267.  If  the  day  laid  under  a  videlicet  be  mate- 
rial, the  time  must  be  proyed  according  to  the 
fact.     Vail  y.  Lewis,  4  Johns.  450. 

268.  Where  the  time  alleged  in  the  declaration 
is  not  of  the  essence  of  the  contract,  a  yariance 
in  that  respect  is  immaterial.    Perry  y.  Botrford^ 

I  5  Pick.  189. 
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269  If  an  obligation  for  the  payment  of  money 
be  set  oat  in  the  declaration,  withont  any  day  of 
payment  being  ipecified,  it  mnit  be  considered 
as  payable  immediately;  and  if  the  obligation 
read  on  oyer  be  payable  on  a  day  lubeequent  to 
its  date,  the  variance  is  fatal  on  general  demurrer. 
Osborne  v.  Fulton,  1  Blackf.  233. 

270.  Averment,  that "  A  and  B  indorsed  a  note, 
their  own  proper  hand-writing  being  thereto  sub- 
scribed," is  not  met  by  proof  of  their  signature 
in  the  hand-writing  o^  one  of  them,  there  being 
no  averment  of  a  partnership.  FulUrUm  r  Smf- 
fMovr,  5  Verm.  249. 

271.  Where  the  declaration  for  a  libel  prefixed 
the  article  £As  to  the  name  of  a  newspaper,  it 
was  held  an  immaterial  variance,  it  being  merely 
introductory  to  the  title,  and  not  descriptive  of  it. 
Soutkwiek  ▼.  Simtau,  10  Johns.  443. 

272.  Where  a  promissory  note  in  the  French 
language  is  declared  on  as  if  it  were  in  English, 
the  variance  is  immaterial.  Lambert  v.  Slack- 
man,  I  Blackf.  59. 

273.  The  words  **  and  company,"  or  **  sur- 
vivor/' following  a  plaintiff  *s  name,  may  be  re- 
jected as  surplusage,  if  the  declaration  make  out 
a  cause  of  action  m  the  plaintiff  himself.  Rob- 
tjisan  V.  Cemwdl,  2  Bailey,  137. 

274.  In  an  action  on  a  promissory  note  against 
the  maker,  the  declaration  alleged  that  the  note 
was  made  by  "  John  "  C,  and  the  note  offered  in 
evidence  was  signed  by  **  J.*'  C.  Held,  that  this 
was  not  a  variance.  Candy  v.  HopkinM^  5  Stew. 
&,  Port.  58. 

275.  The  words  '^  &  Co.''  have  no  significa^ 
tion  in  legal  proceedings ;  so  that  there  was  no 
variance  when,  in  a  case  where  A  B  was  plaintiff, 
a  ca.sa.  issued,  in  which  A  B  &  Co.  appeared  to 
be  plaintiffs.    M '  Cool  v.  JIf '  C/imy,  Harper,  486. 

276.  The  use  of  the  name  ^'  Josiah  '*  in  the 
petition,  and  of  **  J  osier  "  in  the  note  recited,  is 
no  variance.     Schooler  v.  Jlsherst,  1  Litt.  216. 

277.  A  declaration  upon  a  judgment  against  A. 
Somers  and  David  Goodrich  is  not  supported  by 
proof  of  a  judgment  against  A.  Somers  and  Da^ 
vid  Goodrich,  Jr.  De  Kendand  v.  Somers,  2 
Root,  437. 

278.  A  bond  signed  ''  Pilip  T.,"  will  support 
a  declaration  upon  a  bond,  as  signed  *<  Philip  T." 
T^yj^or  V.  Rogers,  Minor,  197. 

S^9.  Where  the  plaintiff  declared  by  the  name 
of  William  T.  Robinson,  and  save  in  evidence  a 
deed  to  William  Robinson,  Ihe  omission  of  the 
middle  letter  was  held  an  immaterial  variance, 
for  the  law  knows  of  but  one  Christian  name. 
Franklin  v.  Tallmadge,  5  Johns.  84. 

280.  The  law  knows  of  but  one  Christian  name, 
and  the  omission  or  insertion  of  the  middle  name, 
or  of  the  initial  letter  of  that  name,  is  immaterial ; 
and  it  is  competent  for  the  party  to  show  that  he 
is  known  as  well  without  as  with  the  middle 
name.  ib. 

281.  A  slight  variation,  in  setting  forth  a  eon- 
tract,  will  be  amended  by  the  court  where  the 
defendant  refused  to  allow  the  plaintiff  to  exam- 
ine the  contract  Dunbar  v.  Jumper,  2  Teates,  74. 

282.  Where  a  declaration  alleged  that  the  com- 
mittee on  fisheries,  in  the  Weweantit  River,  di- 
rected the  defendant  to  open  a  sluice-way  to  the 
bed  of  the  river,  and  to  keep  it  open,  in  pursu- 
ance of  the  statute  of  1797,  c.  69,'  and  only  the 
first  part  of  the  allegation  was  proved,  it  was 
held,  that,  the  two  offences  being  distinct,  the  va- 
riance was  not  material.  Briggsr.  Murdoch,  13 
Pick.  306. 

283.  Where  the  declaration  alleged  a  promise 
by  the  defendant  to  deliver  certain  articles,  spe- 


cifically named,  without  stating  their  value,  aa4 
the  proof  was,  a  writing,  by  which  the  defendant 
promised  to  deliver  the  same  articles,  ^  being  oft 
the  value  of  75  dollars,"  it  was  held,  that  there 
was  no  variance.  Andrews  v.  WiUiawM,  11  Conn. 
326. 

284.  Where  the  cause  of  action  is  described,  m 
a  summons  of  a  justice  of  the  peace,  as  a  ^  prom- 
issory note,"  ana  it  appears  in  evidence,  on  ap- 
peal, to  have  been  a  '*bond,"  the  variance  is 
cured  by  statute  of  Alabama  of  1817.  Bra4ford 
V.  HOliard,  1  Port.  13. 

285.  The  proof  must  substantially  accord  with 
the  allegation.  Simpkins  y,  Jiomtgomery,lN,A 
M.  589. 

286.  After  oyer  of  the  instrument  declared  on, 
and  a  plea  of  mm  estfactumj  the  defendant  can- 
not object  on  account  of  a  variance.  Dorr  t. 
Fenno,  12  Pick.  521. 

287.  A  variance  between  the  declaration  and 
the  bond,  given  in  oyer,  is  matter  of  demurrer, 
but  not  of  error.     Douglass  v.  Beam,  2  Btnn.  76. 

288.  Proof  that  a  dam,  indicted  for  overflow- 
ing, is  on  H  Creek,  when  it  is  laid  on  K  Creek,  is  a 
variance.     Funk  v.  Arnold,  3  Yeates,  428. 

289.  Where  a  plaintiff  declared  in  substance, 
upon  a  written  contract,  that  defendant  was  **  to 
sell  and  convey  his  farm,"  Ac,  which,  upon  be- 
ing produced,  appeared  to  be,  that  be  was  **  to 
procure  a  good  warranty  deed  "  of  the  same,  it 
was  admitted.    Morton  v.  Wells,  1  Tyler,  381. 

290.  In  an  action  of  the  case,  where  the  dec- 
laration stated  a  written  contract  in  substance, 
adding,  *'  all  which  will  more  fully  appear  by  said 
memorandum,"  d&c.,  the  writing  is  admissible, 
unless  it  vary  substantially  from  the  declaration. 
Famum  v.  Bamum,  ib.  72. 

291.  Where,  in  debt  for  an  escape,  the  declare 
tion  set  forth  an  execution,  with  the  usual  words, 
'*  and  him  safely  keep,"  and  the  execution  pro- 
duced in  evidence  omitted  the  word  '*  keep,"  it 
was  held  not  to  be  a  fetal  variance.  Jones  v.  C^oJc, 
1  Cow.  309. 

292.  In  such  action,  the  indorsement  on  the 
execution,  directing  the  sheriff  what  sum  to  levy, 
need  not  be  set  forth  in  the  declaration  ;  and,  ii 
set  forth,  is  mere  surplusage,  and  need  not  ha 
proved  as  laid.  t^. 

293.  Declaration,  on  a  warranty  of  cotton,  that 
it  was  "good  merchantable  cotton,  free  from 
dirt,"  &c. ;  proof,  that  the  defendant  stated,  on  the 
sale,  that  it  was  "  good  upland  cotton,"  or  "  prisM 
upland  Georgia  cotton :"  held  no  varianoe.  Onst- 
da  Man,  Co.  v.  Lawrence,  4  ib.  440. 

294.  Where  the  writ  was  against  «« Alexander 
Johnson,"  and  the  count  against  '^  Andrew  John- 
son," the  court  set  aside  a  default,  for  want  of  a 
plea,  for  the  variance.  Henderson  v.  Ballaniine^ 
ib.  549. 

295.  Where  the  declaration  alleged  that  the 
plaintiff  sustmned  an  injury  in  consequence  of  a 
defect  in  the  railing  of  a  bridge,  but  it  appeared 
in  evidence,  that,  while  repairs  were  being  made 
upon  the  bridge,  a  portion  of  the  railing  and  foot- 
way was  removed,  in  order  to  allow  the  travel  to 
pass  from  the  bridge  to  certain  land,  used  tempo- 
rarily, by  the  side  of  it,  and  that  this  laud  was 
enclosed  by  a  fence,  through  an  aperture  in 
which  the  plaintiff  passed  and  fell  overboard,  it 
was  held,  that  this  was  not  a  variance,  fforster 
V.  Proprietors  of  Canal  Bridge,  16  Pick.  541 

296.  Two  defendants   were   found    guilty   ot 
forcible  entry  and  detainer,  and  traversed  the  in 
quisition  ;  the  declaration,  on  the  traverse  bond, 
averred  that  the  traverse  bond  was  not  prosecuted 
with  effect;  the  record,  produced  m  eviilenee. 
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fliM>w«d  the  inqaisition  found  tme  as  to  one,  un- 
true as  to  the  other.  Held,  that  it  did  not  sup- 
poit  the  declaration,  and  that  the  yariance  was 
fctal.     Cotii  T.  Flynn,  1  Dana,  143. 

297.  In  an  action  of  debt,  on  a  judgment,  the 
plaintiff  introduced,  in  his  declaration,  the  name 
of  the  judge  before  whom  the  judgment  was  ren- 
dered ;  but  the  judgment  offered  m  evidence  did 
not  contain  the  name  of  the  judge  before  whom 
H  was  rendered.  Held  not  to  be  a  material  vari- 
ance.     HtUekUim  r.  Patrick,  3  Mis.  65. 

296.  Where  the  indorsement  upon  the  writ  de- 
scribes a  contract  under  seal,  and  the  declaration 
a  promissory  note,  as  the  cause  of  action,  and 
judgment  is  had  by  default,  judgment  will  not 
be  rcTersed  for  the  variance.  Byrne  ▼.  Hmll,  I 
Stew.  17. 

299.  A  count  for  pine  timber  sold  and  deliv- 
ered is  not  supported  by  evidence  of  spruce  timber 
sold  and  delivered.     Robbing  v.  OHs,  1  Pick.  368. 

300.  A  count,  on  a  warranty  of  certain  man- 
ufactured articles  as  "  good  and  merchantable," 
is  not  supported  by  evidence  of  a  warranty  of 
them  as  *^  equal  to  any  in  America."  Gouldingy, 
Skinner,  1  Pick.  162. 

301.  It  is  not  a  material  variance  to  set  forth  a 
warranty  of  oil  as  *<  prime  quality  winter,'*  as  a 
warranty  that  it  was  **  of  a  good  and  superior 
quality,  to  wit,  prime  quality  winter.'*  Battings 
y.  Lovering,  2  ib.  214. 

302  An  agreement  to  dispose  of,  in  Charles- 
ton, certain  goods  then  on  board  a  ship  at  Bos- 
ton, and  to  account  for  the  same,  and  to  take  all 
risks  except  those  of  the  seas,  will  not  support 
m  count  on  a  promise  to  transport  the  same  to 
Charleston,  taking  all  risks  except  those  of  the 
seas,  and  to  dispose  of  and  account  for  the  same. 
Bridge  v.  Austin,  4  Mass.  115. 

303.  A  declaration  alleged  that,  in  considera- 
tion the  plaintiff  would  deliver  the  note  of  a  cor- 
poration to  a  third  person,  and  would  suffer  it  to 
remain  with  him  until  the  defendant  should  take 
up  another  note,  the  defendant  promised,  &c., 
but  the  proof  was,  that  the  first  note  was  to  re- 
main until  the  plaintiff  should  return  from  New 
York.  Held  a  material  variance ;  it  appearing 
Aat  the  plaintiff  took  it  away  before  he  had  a 
right  so  to  do  under  the  contract  as  alleged. 
Colt  V.  Root,  17  ib.  229. 

304.  In  an  action  for  taking  extortionate  fees, 
the  declaration  alleged  that  they  were  paid  by  A  ; 
but  the  evidence  was  that  B  paid  them,  as  agent 
of  A's  fiither,  A  being  a  minor.  Held  a  variance. 
Lincoln  v.  Shaw,  ib.  410. 

305.  A  sei.  fa.  against  a  trustee  set  forth  a 
judgment  against  the  goods,  &.C.,  in  the  hands  of 
the  trustee,  when,  in  fact,  it  was  against  the 
principal,  with  an  award  of  execution  only  against 
the  goods,  Slc.  Held  a  yariance.  Dyer  v.  Ste- 
Tens,  6  ib.  369. 

306.  A  count  for  services  rendered  by  a  settled 
minister  ts  supported  by  proof  of  preaching  in 
private  houses  to  such  as  chose  to  attend,  the 
parish  having  prevented  his  preaching  in  the 
teeeting-house.  Thompson  v.  Congregational  So- 
ciety in  Rekoboth,  5  Pick.  469. 

307.  The  assignor  of  a  share  in  a  company 
declares  on  a  promise  of  the  assignee  to  pay  all 
arrearages,  and  proves  a  promise  to  pay  all  ar- 
rearages and  one  hundred   dollars.       Held  an 

mroalerial  yariance.    Alvord  v.  Smith,  ib.  232. 

308.  A  count  in  a  suit  against  the  executors 
of  the  indorser  of  a  promissory  note,  stating  the 
promise  to  have  been  made  in  the  testator's  Itie- 
iime,  when  the  note  did  not  fall  due  till  afler  his 
death,  is  fatal.     Stewart  v.  Edon,  2  Caines,  121 . 


309.  In  a  suit  by  notice  and  motion,  under  the 
statute  of  Indiana,  against  the  collector  of  county 
taxes  and  his  sureties,  the  description  of  the  bond 
in  the  notice  must  be  as  particular  as  it  should, 
in  a  declaration.     Lemon  v.  Hay,  1  Blackf.  227. 

310.  A  deed  by  husband  and  wife,  not  duly 
acknowledged  by  the  wife,  may  be  declared  on 
as  the  deed  of  the  husband,  and  admitted  in  evi- 
dence as  such.     Bimey  v.  Haim,  2  Litt.  262. 

311.  Where  the  plaintiff  declared  on  an  order 
payable  90  days  after  date,  and  averred  that  the 
defendant  accepted  the  same,  and  it  appeared  in 
evidence  that  the  defendant  ^fnsed  to  accept  in 
writing,  lest  he  should  be  compelled  to  pay  in 
money  at  the  time,  but  agreed  orally  to  pay 
when  convenient ;  H  was  held,  that  there  was  a 
fatal  yariance  between  the  allegations  and  the 
proof.     Gray  v.  Craig,  2  Bibb,  312. 

312.  If  several  acts  are  mentioned  in  a  decla 
ration,  and  it  is  alleged  that  **  by  force  of  said 
act,"  without  designaUng  the  particular  act,  the 
forfeiture,  &c.,  hath  accrued,  ftx:.,  it  seems  that 
it  is  not  fatal  on  error.     Sears  y.  U,  States,  1  Gal 
lis.  257. 

313.  The  declaration  stated  that  the  defendant 

Promised,  as  soon  as  the  plaintiffs  should  have 
elivered  certain  goods  to  Coucier,  and  adjusted 
the  freight,  he,  the  defendant,  would  pay,  &«. 
The  promise  proved  was,  **  that  as  soon  as  the 
goods  were  delivered  to  C.,  and  the  freight  was 
adjusted,  he,  the  defendant,  would  pej,  Slc.,  tf 
Coucier  did  not.  Held,  that  the  variance  was 
faUl.     Trask  v.  Duval,  4  Wash.  C.  C.  97. 

314.  The  payee  of  a  note,  payable  to  himself  or 
his  order,  declared  on  it  as  payable  to  himself. 
Held  an  immaterial  variance.  Fay  v.  Ooulding^ 
10  Pick.  122. 

315.  Where  the  counts  laid  in  the  declaration 
are  incompatible  with  the  account  exhibited  in 
the  cause,  any  proof  to  support  the  items  of 
such  account  is  inadmissible.  Fogg  v.  Fogg^ 
Ky.  Dec.  78. 

316.  The  declaration  stated  an  agreement  to 
become  interested  in  the  profits  arising  from  the 
purchase  and  sale  of  lands  which  **had  been 
previously  purchased."  The  evidenee  was  of  an 
agreement  to  become  interested  in  the  profits 
arising  from  the  purchase  and  sale  of  certain 
lands  *'to  be  purcliased  and  sold."  It  was  held, 
that  there  was  a  material  variance.  Bunnd  v. 
Taintor,  4  C^nn.  568. 

317.  In  an  action  of  assumpsit,  althou^fh  the 
breach  of  the  promise  is  a  misfeasance  injurious 
to  the  plaintiff,  if  money  paid  is  alleged  to  be  the 
consideration  of  the  promise,  such  allegation  is 
not  proved  by  evidence  showing  a  payment 
after  the  promise  is  made.  Bender  v.  Manming^ 
2  N.  Hamp.  289. 

318.  Proof  of  a  contract,  by  which  **  a  yearly 
rent  of  ^60  "  is  stipulateo  to  be  paid,  does  not 
support  a  declaration  upon  a  contract  to  pay 
$180,  at  a  time  sUted.  JMfinrd  y.  Young,  6 
Ham.  294. 

319.  A  count  on  a  note  payable  on  the  occur* 
rence  of  a  certain  event,  or  in  a  reasonable  time, 
is  not  supported  by  evidence  of  a  note  payable 
only  on  the  occurrence  of  the  event ;  though  it 
is  proved  that  the  contingency  was  rendered  im- 
possible by  the  misconduct  of  Uie  defendant.  The 
plaintiff  should  have  alleged  the  facts  tending  to 
deprive  the  defendant  of  any  excuse  for  not  pay- 
ingthe  money.     Hilt  v.  Campbell,  6  Greenl.  1()9. 

320.  A  declaration  for  carelessly  and  negli- 
gently providing,  fitting  out,  managing,  and  con- 
ducting, a  stage-coach,  is  supported  by  proof  that 
the  wheel  came  off  in  consequence  of  the  anfit- 
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nets  of  the  nut  to  ■eewe  it  on.    Ware  y.  Gay, 
11  Pick.  106. 

321.  In  an  action  for  injury  laitained  through 
the  breaking;  down  of  a  itage-coach,  a  declara- 
tion that  the  defendants  **  to  carelessly  and  neg- 
ligently provided,  fitted  out,  mana^d,  and  con- 
ducted,  their  stage-coach,  that,  while  they  were 
driving  and  conducting  the  same,  it  broke  down," 
is  sufficiently  particular,  t^. 

322.  In  an  action  for  the  non-performance  of  a 
contract  for  the  sale  of  lands,  a  variance,  in  re- 
spect to  the  locality  of  the  land,  between  the 
contract  laid  in  the  declaration  and  that  proved, 
is  fatal.     Obert  v.  WhUehead,  6  Halst.  293. 

323.  An  allegation,  that  the  sheriff  appointed 
the  defendant  one  of  his  deputies,  at  a  time  spe. 
cified,  is  supported  by  proof  that  the  sheriff,  hav- 
ing previously  appointed  him,  continued  him  in 
office  at  and  after  that  time.  Ds  Forrest  v. 
Brainerdy  2  Day,  528. 

324.  A  declaration  contained  only  counts  for 
money  had  and  received,  and  for  money  paid, 
and  proof  of  a  special  contract  to  pay  K>r  land 
sold  and  delivered  could  not  sustain  it.  Gray 
v.  Moosekead,  2  Rep.  Con.  Ct.  439. 

325.  Where  the  plaintiff  declared,  in  a  general 
action  of  account,  that  the  defendant  received  of 
him,  on  board  a  ship,  certain  described  articles 
of  his  property,  to  transport  and  sell,  a  writing 
given  to  him  by  the  defendant,  acknowledging 
the  receipt  of  said  property,  which  should  entitle 
the  plaintiff  to  one  sixth  part  of  the  profits  of  the 
cargo,  was  held  inadmissible  to  prove  the  dec- 
laration.    Hughes  V.  Barney^  2  Conn.  704. 

326.  Where  a  declaration  upon  an  agreement 
by  one  *<  as  treasurer  of  a  jockey  club,  omitted 
such  description,  it  was  held  an  immaterial  vari- 
ance.    M'WiUiams  v.  WilUs,  1  Wash.  199. 

327.  An  allegation,  in  a  summary  process, 
that  the  defendant  signed  a  writing  **  with  his 
own  proper  hand,'*  was  supported  by  proof  that 
the  writing  was  subscribed  by  the  defendant's 
agent.     Beware  v.  M*Comb,  Harper,  416. 

328.  The  plaintiff  cannot  recover  interest  on 
the  common  count  for  goods  sold,  by  proving  an 
express  verbal  contract,  on  the  part  of  the  defend- 
ant, to  pay  for  them  within  a  certain  time,  or  to 

ay  interest  after  that  time.     Riee  v.  Hancock^ 
urper,  393. 

329.  A  declaration  that  the  defendant  falsely 
affirmed  '<  that  C  and  D  were  persons  in  good 
credit,"  dec. :  it  was  proved  that  he  said  that  <<  C 
and  D  were  in  as  good  credit  as  A.  B."  Held,  that 
the  declaration  only  undertook  to  describe  the 
legal  effect  of  the  false  affirmation,  and  that  the 
evidence  sufficiently  supported  the  declaration. 
Stiver  V.  Kendriek,  2  N.  Hamp.  160. 

330.  The  defendant  cannot  move  to  set  aside 
the  procedings,  for  variance  between  the  amount 
in  the  ae  etiam  and  the  declaration.  Mumford  v. 
Stacker,  1  Cow.  601. 

331.  If  a  party  mistakes  even  a  small  sum  in 
setting  forth  a  judgment,  the  variance  is  fatal, 
upon  a  plea  of  nul  tiel  record,  Beeeker  v.  Ckes* 
ter,  2  Root,  90. 

Vide  MvL  Tibl  Record. 

332.  A  declaration  setting  out  an  absolute 
contract  is  not  supported  by  evidence  showing  a 
contract  in  the  alternative.  Williams  v.  iTm- 
nardy  Mmor,  196. 

333.  The  declaration  against  a  sheriff  for  an 
escape  alleged  a  judgment  recovered  in  the  com- 
mon pleas,  held,  Slc.  at  S.,  in  the  county  of  W., 
d!b. ;  and  in  the  record  produced  in  evidence,  the 
town  was  not  mentioned.  Held,  that  the  vari- 
ance was  immaterial.  Page  v.  Wood^  9  Johns.  82. 
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334.  Where  a  plaintiff  declares  against  one 
obligor  alone,  aa  jointly  and  severally  bound,  ud 
the  defendant  pleads  runt  est  factum,  a  joint 
bond  of  the  defendant  and  another  person  is  not 
evidence,  though  it  agrees  in  date  and  amount 
with  that  described  in  the  declaration.  Pott- 
master' General  V.  Ridgway,  Gilpin,  135. 

335.  Where,  in  an  action  for  breach  of  cove- 
nant, the  defendant  pleaded  performance,  and 
the  execution  of  the  covenant  was  not  pat  in 
issue,  the  plaintiff  may  read  in  evidence  the 
covenant  as  set  forth  in  the  declaration,  or  a 
writing,  purporting  to  be  the  original  covenant 
itself,  so  far  as  it  conforms  with  the  recital  in 
the  declaration.     Helm  v.  Jones,  3  Dana,  86. 

336.  Where  an  obligation  sued  on  was  set 
forth  as  dated  August  14, 1826,  and  payable  Jan- 
uary 1,  ISS6,  an  obligation  dated  Angost  14, 
1826,  and  payable  January  1,  1827,  should  not 
have  been  read  in  evidence.  Rudd  v.  T^bsu,  1 
J.  J.  Marsh.  299. 

337.  Where  a  recognizance  is  entered  into 
before  two  justices,  and  it  omits  to  state  that  it 
was  taken  in  the  county  to  which  the  justices 
belong,  and  the  scire  facias  which  recites  the 
recognizance  sets  forth  the  county,  the  variance 
wil I  be  fatal .  Wood  v.  Commomeealtk,  4  Rand.  329. 

338.  Where  the  note  was  described  in  the 
declaration,  in  an  action  of  trover,  as  for  f  180, 
and  the  note  proved  to  be  in  the  defendant's  pos- 
session was  for  $300,  the  variance  was  held  fatal, 
though  it  was  laid  under  a  videlicet.  Bisttly. 
Drake,  19  Johns.  66. 

339.  Where  the  declaration  on  a  prison  bond 
showed  that  the  bond  set  forth  a  judgment  of  a 
different  date  from  that  on  which  the  execution 
issued,  held,  that  the  variance  was  fatal.  Sker- 
win  V.  Bliss,  4  Verm.  96. 

340.  An  obligation  was  described  in  the  dec- 
laration as  given  for  the  payment  of  $137,  and 
the  one  read  on  oyer  was  for  that  sum,  to  be 
paid  in  bank  notes.  Held,  on  general  demoner, 
that  the  variance  was  fatal.  Osborne  v.  FuWm, 
1  Blackf.  234. 

341 .  In  an  action  for  an  escape,  the  execution 
was  stated  in  substance  in  the  declaration,  but 
not  sot  out  in  htsc  verba  ;  the  execution  produced 
in  evidence  varied  from  the  judgment,  being  one 
cent  greater  in  the  amount  of  damages  and  cost 
Held  an  immaterial  variance.  Bissell  v.  Kip,  5 
Johns.  89. 

342.  The  plaintiff  declared  on  a  judgment, 
execution  thereupon,  and  a  return  of  nsdla  bona, 
all  of  which  were  essential  to  his  case.  On  the 
plea  ofntd  tiel  record,  a  transcript  of  the  record 
was  produced,  which  contained  no  execution  nor 
return.  The  variance  was  held  fatal.  Walker 
V.  KendaU,  Hardin,  404. 

343.  The  above  transcript  having  been  certi- 
fied to  be  full,  true,  and  complete,  a  copy  of  an 
execution  and  return,  corresponding  therewith 
in  names,  sums.  Sec.,  cannot  be  connected  with 
it  so  as  to  cure  the  variance,  ib. 

344.  A  declaration,  on  a  justice's  judgment, 
averred  a  recovery  of  a  certain  debt  of  §50,  as 
also  93  cents  for  the  party's  damages,  as  well  by 
reason  of  detaining  the  debt  as  for  his  costs,  &c. 
Proof  of  $50  debt,  and  93  cenU  costs.  Held  no 
variance,  as  the  terms,  93  cents  damages  and 
costs,  imported  costs  only.  Smitk  v.  Mumford,  9 
Cow.  26. 

345.  The  declaration  set  forth  a  judgment  at 
of  October  term,  1813,  prout  patet  per  recordum 
On  plea  of  nul  tiel  record,  the  judgment  pro- 
duced was  of  October  term,  1814.  Held  a  &ta? 
variance.     Vail  v.  Smitk,  4  ib.  71 
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346.  On  a  scire  facias  for  (400,  nvl  tid  record 
was  pleaded,  and  a  judgment  for  ^900  wan  pro- 
duced. Judgment  was  given  for  the  defendant. 
Walker  ▼.  Petmell,  15  S.  &  R.  66. 

347.  Where  the  plaintiff  declared  on  a  Judg- 
ment for  a  certain  sum,  and  proved  a  difl^rent 
•am  at  the  trial,  it  was  held  not  to  be  a  vari- 
ance.   Repsher  v.  Skane^  3  Yeates,  575. 

348.  An  indictment  for  perjurv  alleged  that 
the  offence  was  committed  on  the  trial  of  an 
issue  between  A  and  B,  in  a  suit  bj  the  former 
against  the  latter.  The  record  of  a  cause  com- 
menced bj  A  against  B  and  C  was  offered  in 
eridence,  in  which  cause  C  was  returned  *'no 
inhabitant,"  and  an  issue  was  joined  and  tried 
between  A  and  B.  Held,  that  there  was  no  ma- 
terial variance  between  the  proof  and  the  allega- 
tion.    Strong  V.  StaU^  1  Blackf.  193. 

349.  An  indictment  for  forgerv,  with  intent  to 
defraud  A,  is  supported  by  proof  of  intent  to  de- 
fraud A  and  B.     Veazie's  case,  7  Greenl.  131. 

350.  In  an  action  for  flowing  back  on  the 
plaintiff's  mills,  by  a  dam  which  was  in  another 
county,  the  declaration  alleged,  under  a  videHeet, 
a  venue  in  the  same  county.  Held  an  immate- 
rial Tariance.     Thompson  v.  Crocker,  9  Pick.  59. 

351.  Where  a  record  is  not  the  foundation  of 
the  action,  a  variance  between  the  description  of 
it  in  the  narrative  and  the  one  produced  is  immsr 
terial.    JfotoUn  v.  Bloom,  Breese,  98. 

352.  A  variance  between  the  record  declared 
on  and  the  one  produced  is  fatal.  Giles  v.  Shaw^ 
ib.  87.     Taylor  v.  Kennedy,  ib.  58. 

353.  In  a  declaration  upon  a  written  inatru- 
noent,  no  venae  was  stated  in  the  body  of  the 
declaration,  but  only  in  the  margin,  and  no  place 
was  alleged  at  which  the  instrument  was  exe- 
cuted. The  instrument  produced  in  evidence 
bore  date  at  a  different  place  from  that  in  which 
the  venMe  was  laid.  Held  no  variance.  ^Ider 
T.  Grincr,  13  Johns.  449. 

354.  The  declaration  in  a  justice^s  court  should 
be  so-  far  formal  as  to  show  the  cause  of  action. 
Houghton  V.  Strong,  I  Gaines,  486. 

d&.  A  plea  of  justification  in  a  justice's  court, 
in  New  York,  under  a  warrant  from  the  school 
district  No.  1,  in  the  town  of  O.,  was  supported 
by  evidence  of  a  warrant  issued  by  the  trustees 
of  school  district  No.  1  in  O.  and  r .  Held,  that 
the  variance  was  not  material.  Ring  v.  Grouty 
7  Wend.  341. 

(e.)    Variance  between  the  Writ  and  the  Dedara^ 

tion,  f^e. 

356.  In  the  New  York  justice's  court,  a  vari- 
ance between  the  process  and  declaration  must 
be  objected  to  before  joining  issue  and  going  to 
trial.  Bhodgood  ▼.  Overseers  of  Jamaica^  12 
Johns.  285. 

357.  Variances  between  the  writ  and  the  dec- 
laration can  only  be  taken  advantage  of  by  plea 
in  abatement.  Prince  v.  Lamb,  Breese,  298. 
Rust  T.  Frothingham^  ib.  258. 

358.  A  declaration  will  not  be  set  aside,  on  the 
ground  that  it  varies  from  the  original  writ.  BaU 
T.  Bank  of  Utica,  6  Gow.  70. 

359.  In  New  Jersey,  a  defendant  may  avail 
himself  of  a  variance  between  the  writ  and  dec- 
laration, either  by  oyer  and  plea,  or  by  a  motion 
to  set  aside  the  proceedings  for  irregularity  ;  the 
latter  method  is  preferable.  Bank  tfJfete  Bruns- 
wick  Y,  Arrowsmith,  4  HaJst.  284. 

360.  A  variance,  as  to  the  plaintiff,  between  the 
warrant  or  summons  of  the  justice  of  the  peace 
and  the  statement  of  cause  of  action  in  the  ap- 
fellate  court,  apparent  of  record  by  oyer  or  other- 


wise, is  fiital  on  demurrer.    Moffet  v.  Wooldridge, 
3  Stew.  322. 

361.  To  avail  himself  of  a  variance  between 
the  writ  and  the  declaration,  a  defendant  must 
plead  it,  and  not  give  it  as  a  ground  for  arrest 
of  judgment.  Honey  v.  Tovmsend,  1  M'Gord, 
206. 

362.  A  variance  between  the  writ  and  decla- 
ration, the  one  being  in  debt  and  the  other  m 
assumpsit,  is  fatal,  even  after  verdict.  Stamps  v. 
Graves,  4  Hawks.  102. 

363.  A  variance  between  the  writ  and  decla. 
ration  may  be  taken  advantage  of  by  a  special 
demurrer.     Young -7.  Grey,  1  M'Cord,  211. 

364.  It  seems,  that  a  variance  between  tite 
summons  and  the  declaration,  as  to  the  action,  is 
not  fatal.     Baker  v.  DumhoUon,  10  Johns.  240. 

365.  A  variance  between  the  writ  and  decla 
ration  can  only  be  taken  advantage  of  by  special 
demurrer,  and  not  by  plea  in  abatement.  Sargent 
V.  Hayne,  2  Hill,  S.  G.  585. 

366.  In  scire  facias  on  a  recognizance  and 
demurrer  to  the  writ,  the  court  refused  to  notice 
any  variance  between  the  writ  and  recognizance, 
the  condition  of  the  latter  not  beinff  set  out  in 
hiBc  verba,  either  in  the  writ  or  pleadings.  State 
V.  Corson,  1  Fairf.  473. 

(f.)    Profert  and  Oyer. 

367.  It  is  not  necessary  to  aver  any  fact 
already  appearing  on  the  record,  for,  without 
oyer,  the  court  will  take  notice  of  such  facts. 
Guild  V.  Richardson,  6  Pick.  364. 

368.  The  defendant  has  a  right  to  oyer  of  any 
writing  declared  on.    Anderson  v.  Barry,  2  J.  J 
Marsh.  SGo. 

369.  The  time  to  take  advantage  of  an  insuf- 
ficient compliance  with  the  demand  for  oyer  is 
at  the  trial,  and  not  by  motion  to  produce  the 
papers  that  are  wanted.  Brooks  v.  Brooks,  1 
Halst.  404. 

370.  Graving  and  obtaining  oyer  of  a  bon«. 
makes  it  a  part  of  the  declaration;  so  that,  oc 
a  demurrer,  the  court  will  give  judgment  against 
a  plaintiff,  in  whose  bond  thus  produced  there 
is  a  defect.  Commissioners  v.  Gains,  Gonst.  Rep 
459. 

371.  It  is  not  necessary  u.  .  iake  prc^ert  of 
writings  not  under  seal.  Mason  v.  Buekmaster 
Breese,  9. 

372.  A  party  can  demand  oyer  of  a  bond  only 
once  in  the  same  suit.  Taylor  v.  Bank  of  Kem^ 
tacky,  2  J.  J.  Marsh.  564. 

373.  Where  a  deed  introduced  in  evidence  is 
demurred  to,  it  must  be  set  forth  verbatim,  Hurti 
V.  Dippo,  1  Dall.  20. 

374.  Sealed  instruments,  in  the  power  of  the 
party  pleading,  must  be  pleaded  with  a  profisrt 
Bender  v.  Sampson,  11  Mass.  42.     See  Powers  v 
Ware,  2  Pick.  451. 

375.  Profert  of  a  deed  need  not  be  made^ 
where  it  appears  that  the  deed  is  in  the  pos- 
session  of  the  adverse  party.    Barbour  v.  Ar 
eher,  3  Bibb,  8.    Francis  v.  Haslerig,  1  A.  K 
Marsh.  93. 

376.  Oyer  need  not  be  given  of  an  instrumen 
that  is  lost.  Paddock  v.  Higgins,  2  Root,  482 
Respubliea  ▼.  Coates,  1  Yeates,  2.  But  see  Met 
calfY.  Standeford,  1  Bibb,  618. 

377.  Oyer  is  not  to  be  gfiven  on  an  instrument 
alleged  in  the  declaration  to  be  lost.  Paddock  v. 
Higgins,  2  Root,  316.     Kdley  v.  Riggs,  ib.  126. 

378.  It  is  no  excuse,  upon  oyer,  to  say  that  the 
writing  is  lost,  unless  the  plea  contains  also  a  ffood 
excuse  for  not  having  it.  Branch  v.  Riley,  I  ib. 
541. 
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379.  A  plaititiiF  is  not  bound  to  make  profert 
of  a  deed,  to  the  cuatody  of  which  he  haa  no 
legal  riffht.     Binuif  ▼.  Hotm,  3  Litt.  262. 

380.  In  an  action  of  debt  npon  a  bond,  where 
the  original  is  filed  with  the  clerk  of  the  court, 
there  to  remain  and  become  a  public  record,  as 
in  the  case  of  a  trustee's  bond,  given  in  pursu- 
ance of  a  decree  of  a  court  of  equity,  the  plain- 
tiff is  not  required  to  make  a  pro&rt  of  it,  not 
oeing,  in  l(*gal  contemplation,  in  the  possession 
of  the  original.  ButUr  ▼.  SUUe^  5  Qill  A  Johns. 
511. 

381.  And  if  a  profert  is  made,  it  does  not  im- 
pose on  the  plaintiff  the  obligation  to  produce 
the  original  bond,  either  upon  oyer  craved,  or 
upon  the  trial  of  the  general  issue :  a  certified 
copy  is  sufficient,  ib, 

382.  To  deny  oyer  where  it  oughttobejrranted 
is  error,  but  not  a  canverso,  SaU  ▼.  Sieks^  2 
Dlackf  336. 

38?  Want  of  profert  of  the  deed  declared  on 
is  grouiid  for  general  demurrer.  Mttcalf  y. 
Standeford^  I  Bibb,  618.  But  see  Jindertom  y. 
Barry^  2  J.  J.  Marsh.  265.  Briggs  v.  GretnUe^ 
Minor,  123. 

384.  The  covenant  of  which  profert  is  made  is 
not  part  of  the  record,  without  oyer.  Gist  ▼. 
Steele,  1  Bibb,  571. 

385.  Writing  prollered  is  not  part  of  the 
record,  unless  oyer  is  taken.  Adama  y.  Jlf«ey, 
ib.  328. 

386.  Where  there  was  no  oyer  craved  of  a 
writing  mentioned  in  a  plea,  such  writing  does 
not  constitute  a  part  of  the  record ;  and  it  will 
be  taken  to  be  such  a  writing  as  it  is  described 
in  the  plea  to  be.  WrisUm  v.  Lacy,  7  J.  J. 
Marsh.  219. 

387.  A  party  is  not  entitled  to  oyer  where 
there  has  been  no  profert;  but  if  it  has  been 
asked  and  given,  he  may  make  use  of  it.  Story 
v.  Kivibaa,  6  Verm.  541. 

388.  Oyer  must  be  craved  and  had,  to  put  a 
record  before  the  court,  but  oyer  of  the  officer's 
return  to  the  process  is  unnecessary.  Common' 
wealth  V.  Roby^  12  Pick.  496.  GvOd  v.  i2ieA«r<i- 
son,  6  ib.  364.     SUyton  v.  Cheoter^  4  Mass.  478. 

389.  If  the  defendant,  on  oyer  granted,  does 
not  set  out  the  whole  of  the  bond,  the  plaintiff 
may  relieve  himself  by  praying  that  it  may  be 
enrolled.     U.  States  v.  Satoyer,  I  Gallis.  86. 

390.  O^er  of  a  bond  does  not  include  oyer  of 
its  condition ;  nor  a  amverso.  If  oyer  is  wanted, 
it  should  be  prayed  of  each ;  but  the  plaintiff  may 
have  the  whole  bond  enrolled,  ib, 

391 .  The  profert  of  a  deed,  which  is  made  no 
part  of  the  plea  on  record,  is  no  evidence  of  its 
contents  or  effect.  King  v.  ^ 'Learn,  1  J.  J. 
Marsh.  32. 

392.  In  an  action  on  a  judgment,  profert  of 
the  record  is  unnecessary ;  the  promt  pmtet  r^ 
eordum  is  sufficient,  even  on  special  demurrer. 
Cam  y.  GUman,  2  Blaekf.  45. 

393.  Where  oyer  is  craved  of  the  note  declared 
on,  and  it  is  spread  upon  the  record,  bat  oyer  is 
not  craved  of  the  indorsements,  the  indotsements 
make  no  part  of  the  record,  notwithstanding  the 
clerk  may  have  copied  the  same  into  another 
part  of  the  record.  Tuggle  v.  jidams^  3  A.  K. 
Marsh.  429. 

394.  A  defendant  who  craves  oyer  of  a  deed 
is  entitled  to  a  copy  of  the  attestation  and  to  the 
aames  of  the  witnesses.  Smith  v.  Mworth,  18 
Johns.  445. 

395.  If  he  is  entitled  to  oyer,  he  cannot  be  com- 
pelled to  plead  without  it.  But  if  he  elects  to 
answer,  it  is  a  waiver  of  the  objection  that  the 


names  of  the  witnesses  were  not  given  in  (he 
oyer,  and  cannot  be  a  ground  of  demurrer  to  tha 
declaration,  ib. 

396.  A  party  has  the  same  time  to  plead,  after 
oyer,  as  he  hiad  at  the  time  it  was  demanded. 
Warren  v.  Camaek^  7  Halst.  178. 

397.  If  profert  is  made  of  the  writing  declared 
on,  and  oyer  is  not  craved,  the  writing  must  be 
taken  as  set  forth  in  the  declaration.  Pollard  v. 
Yodor,  2  A.  K.  Marsh.  264. 

396.  If  the  defendant  demand  oyer  of  a  deed 
referred  to  in  the  declaration,  without  being 
entitled  to  it,  and  it  be  granted,  the  deed  be- 
comes a  part  of  the  declaration.  DewUng  v. 
BvUitt,  1  Blaekf.  241. 

399.  Where  profert  is  necessary,  the  omission 
must  be  taken  advantage  of  before  verdict. 
Fronds  v.  HazUrig,  1  A.  K.  Marsh.  93. 

400.  Profert  is  not  necessary  in  a  suit  on  an  in- 
junction bond.  Carson  v.  Pearly  4  J.  J.  Marsh. 
92. 

401.  If  the  plaintiff  make  profert  of  the  origi- 
nal, where  profert  of  a  copy  would  have  been 
sufficient,  he  will  be  compelled  to  produce  the 
original,  if  oyer  of  it  bo  insisted  on.  ib. 

402.  Where,  in  pleading,  the  copy  of  a  written 
instrument  is  proffered  and  not  exhibited,  words 
employed  will  be  understood  in  their  popular 
sense.    King  v.  M'Lean^  1  ib.  32. 

403.  In  an  action  on  a  probate  bond,  the  court 
will  not  grant  oyer  of  the  origfinal  bond,  but  order 
a  copy  to  be  furnished  the  defendants.  Thatehor 
V.  Liiman,  5  Mass.  260.  Judge  of  Probate  v. 
Momlt^  6  N.  Hamp.  256. 

404.  In  a  suit  on  a  bond,  where  the  declaration 
does  not  set  out  the  condition,  the  defendant 
cannot  plead  perfermance  without  craving  oyer 
of  the  condition.  jSndorson  v.  Barry y.  2  J.  J. 
Marsh.  265. 

405.  If  a  defendant  cuts  out  his  signature  to 
an  indenture  without  authority,  no  profert  ahould 
be  made,  but  the  fact  be  alleged  in  excuse  there- 
of.    Powers  V.  Ware^  2  Pick.  451. 

406.  If  oyer  be  not  taken  of  a  writing  declared 
on,  it  forms  no  part  of  the  record,  though  certi- 
fied in  the  transcript.  Palmer  v.  M  Ginuis^ 
Hardin,  505. 

407.  Oyer  of  a  deed  set  forth  in  the  first  count 
does  not  make  that  deed  part  of  the  record,  so  as 
to  apply  it  to  other  counts  in  the  declaration. 
Hughes  V.  Moore,  7  Cranch,  176. 

408.  Where  a  judgment  is  declared  on,  with- 
out a  profert,  no  oyer  can  be  had.  Hall  v.  fFil* 
liamSy  8  Greenl.  434. 

409.  Oyer  must  be  given  of  the  record  of  the 
superior  court,  in  Connecticut,  when  required. 
WhUams  V.  Perry,  2  Root,  462. 

410.  Where  a  profert  is  made  of  a  bond,  and 
the  declaration  goes  on  to  state  the  condition  and 
to  assign  a  breach,  it  is  not  necessary  to  make  a 
separate  profert  of  the  condition,  for  the  whole 
bond  is  already  before  the  court.  U,  States  v 
Spalding,  2  Mason,  478. 

411.  Where  the  deed  is  not  merely  the  induce" 
ment,  but  the  foundation  of  the  action,  as  in  cov- 
enant broken,  or  where  the  right  of  action  is  not 
created  by  operation  of  law,  but  by  the  act  of  the 
party,  the  declaration  must  make  profert  of  the 
eblrgation  or  other  instrument.  Austin  v.  DiUs^ 
1  Tyler,  308. 

412.  In  debt  on  a  bond  for  payment  of  moneys 
the  defendant,  without  praying  oyer  of  the  bond, 
pleaded  payment,  and  several  other  pleas,  alleging 
performance  of  a  condition,  according  to  which 
the  bond  was  to  be  discharged  by  the  delivery  of 
trofi,  upon  which  pleas  iasues  were  joined.    Th« 
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eTidence  did  not  apply  to  the  plea  of  payment,  bat 
to  the  other  pleas.  After  yerdict  for  tne  defend- 
ant, on  motion  of  the  plaintiff,  the  yerdict  was 
set  aside  and  a  new  trial  awarded,  with  leaye  to 
the  defendant  to  take  oyer  of  the  bond,  and  plead 
denovo;  all  the  pleas  being  irreleyant,  excepting 
that  of  payment,  and  the  issnes,  consequently, 
being  immaterial.     Beatty  y.  Smith,  6  Munf.  39. 

413.  Where  profert  is  made  in  the  declaration, 
the  actual  production  of  the  paper  is  indispen- 
sable.    Moore  y.  Fentpiek^  Gilknan,  214. 

414.  A  profert  is  necessary  in  pleading  a 
deed,  which  is  necessary  ex  institutione  legis,  and 
the  omission  of  a  profert  in  such  case  is  fatal,  on 
special  demurrer.  Brown  y.  Copp,  6  N.  Hamp. 
223. 

415.  Profert  of  a  specialty  is  not  necessary 
where  it  has  been  pleaded  and  remains  in  another 
court,  or  in  the  same  court  in  another  action,  and 
where  such  former  profert  has  been  ayerred. 
Moore  y.  Paul,  2  Bibb,  330. 

416.  Where  the  nature  of  the  proceedings,  or 
the  form  of  action  or  pleadings,  giyes  the  opposite 
party  notice  to  be  prepared  to  produce  a  written 
mstrument,  if  for  his  own  benefit,  no  other  notice 
to  produce  it  is  necessary.  Story  y.  PaUen,  3 
Wend.  486. 

(g.)   Tenus. 

417.  Where  no  yenue  is  laid  in  the  body  of  a 
declaration,  reference  must  be  had  to  the  margin, 
and  the  ycnue  there  is  sufficient.  Slate  y.  Post, 
9  Johns.  81.     Capp  y.  Oilman,  2  Blackf.  45. 

418.  In  a  transitory  action,  the  yenue  will  not 
be  changed  on  the  ground  of  the  number  of  wit- 
nesses, unless  there  is  a  preponderance  of  wit- 
nesses in  fayor  of  the  county  to  which  the  change 
is  sought  to  be  made.  It  is  not  enough  that  the 
number  be  equal.     Wood  y.  Bishop,  5  Cow.  414. 

419.  The  yenue  will  not  be  changed  on  a  mo- 
tion made  after  issue  joined,  if  it  appear  that  the 
plaintiff  will  lose  a  circuit  by  the  delay.  CA«- 
pin  y.  Cfref,  4  ib.  554. 

420.  It  is  no  reason  for  retaining  the  yenue,  that 
witnesses  reside  in  a  neighboring  state  near  the 
place  where  it  is  laid.  Canfidd  y.  Ldndley,  ib. 
532. 

421.  On  obtaining  a  rule  to  change  the  yenue, 
the  defendant  must  serye  a  certified  copy  on  the 

Elaintiff 's  attorney ;  till  this  is  done,  the  plaintiff 
as  a  rijpht  to  consider  the  original  yenue  as  the 
place  of  trial.     Keep  y.  Tyler,  tb.  541. 

422.  In  Massachusetts,  the  yenue  m  a  transi- 
tory action  is  matter  of  form,  and  an  amendment 
changing  the  yenue,  made  afler  general  issue  was 

flea&d,  may  be  allowed.     Gay  y.  Homer,  13 
iek.  535. 

423.  A  motion  to  remand  a  cause  which  has 
been  remoyed  by  change  of  yenue  ought  to  be 
held  in  the  same  strictness,  m  point  of  time,  as 
pleas  in  abatement.     Shearer  y.  Clay,  1  Litt.  260. 

424.  Where  the  yenue  is  changed,  on  the  mo> 
tNto  of  the  defendant,  he  is  not  entitled,  in  New 
York,  to  20  da^,  to  plead  to  the  new  declaration. 
Burrows  y.  HUlhouse,  6  Johns.  132. 

425.  A  yenue  is  not  necessary  in  a  plea,  eyen 
in  point  of  form,  except  where  the  defendant 
jQstifies  at  a  dimrent  place,  and  renders  thsA 
place  material,  the  yenue  in  the  dedaratkm 
drawing  to  itself  eyery  thingthat  is  transitory. 
Thomas  y.  Ruimsey,  6  Johns.  96. 

ni.  Pleas  tm  Bar. 

(a.)    GeneraUy, 

496.  A  pleft  In  bar  «r  the  plahttHTf  MtU 


^OL     lilt 


20 


roust  be  certain  to  a  common  intent,  and  direct 
and  positive  in  the  facts  set  forth,  stating  them 
with  all  necessary  certainty.  Van  Jfess  v.  Ham- 
ilton, 19  Johns.  349. 

427.  Matter  which  comes  more  properly  from 
the  plaintiff  need  not  be  stated  in  the  plea.  GriS' 
wold  y.  National  Ins.  Co.  3  Cow.  96. 

428.  Pleas  must  allege  material  matter.  John- 
son  V.  Kittredge,  17  Mass.  76. 

429.  The  issue  must  be  as  broad  as  the  tray- 
erse.     Griswold  v.  J^ational  Ins.  Co,  3  Cow.  96. 

430.  A  plea  need  answer  only  the  gist  of  the 
action,  and  if  the  matter  alleged  in  aggrayation 
be  relied  on  as  a  substantiye  trespass,  it  should 
be  replied  by  way  of  new  assignment.  Oelston 
y.  Hoyt,  3  Wheat.  246. 

431.  If  matter  is  not  well  pleaded,  and  is  not 
an  answer  to  the  breach  assigned  in  the  declara- 
tion, it  cannot  be  considered  an  aamission  of  the 
cause  of  action  stated  in  the  declaration.  Simons 
ton  y.  Winter,  5  Pet.  141. 

432.  Where  an  issue  is  properly  joined,  ha 
who  asserts  the  affirmatiye  must  proye  it;  and 
if  the  defi^ndant,  by  his  plea,  confesses  and 
ayoids  the  count,  he  admits  the  facts  stated  in 
it.  ib, 

433.  The  traverse  or  denial,  on  one  side,  of  a 
fact  not  alleged  on  the  other  side,  does  not  put 
such  fact  in  issue,  or  make  it  necessary  for  the 
party  holding  the  affirmative  of  the  issue  to 
prove  such  »ct.  Fry  v.  Whitinghill,  Litt.  8el. 
Cas.  181. 

434.  All  material  allegations  in  pleading,  not 
denied,  are  admitted.  Cheever  v.  Miriek,  2  N. 
Hamp.  376. 

435.  Whatever  is  traversable  in  pleading,  and 
is  not  traversed  by  the  adverse  party,  is  admitted. 
Briggs  v.  Dorr,  19  Johns.  95. 

436.  What  the  parties,  in  pleading,  have  agreed 
and  admitted,  must  stand  in  that  action,  and  as 
between  them,  for  truth«  Schenck  y.  Sekendt,  5 
Halst.  276. 

437.  A  plea  may  be  set  aside  or  struck  out  in 
a  proper  case.  Jforth  Brunswick  y.  Booraem,  5 
Halst.  257. 

438.  In  pleading,  necessary  circumstances, 
implied  by  law,  need  not  be  expressed.  Case  y. 
Humphrey,  6  Conn.  130. 

439.  Therefore,  where  the  declaration,  in  an 
action  on  the  case  for  the  false  return  of  a  writ, 
averred  that  the  writ  ^was  directed  to  the  de- 
fendant, as  an  indifferent  person,  to  serve  and 
return ;  and  that,  afler  it  had  been  returned  to 
the  eourt  to  which  it  was  returnable,  the  plain- 
tiff  in  that  suit  recovered  judgment  by  default; 
it  was  held,  that  this  was  equivalent  to  an  aver- 
ment that  the  writ  was  legally  directed  to  the 
defendant,  and  that  a  lawful  judgment  was  ren- 
dered thereon,  ib, 

440.  But  evidence  of  a  writ  not  lawfVilly  di- 
rected, and  of  a  judgment  in  fket  rendered  there- 
on, will  not  support  such  an  averment,  ib. 

441.  To  an  action  on  a  specialty,  the  want  or 
fkiture  of  consideration  may  be  pleaded  in  bar, 
under  the  statute  of  Indiana,  but  not  at  common 
law.     Leonard  v.  Bates,  I  Blackf.  173. 

449.  If  matter,  which  should  be  pleaded,  is 
admitted  by  consent  to  be  given  in  evidence,  it 
will  have  the  same  effect  as  if  it  had  been  duly 
pleaded.    Jaeksen  y.  Denumt,  9  Johns.  55. 

443.  No  matter  of  defence,  arising  af^r  action 
brought,  can  be  pleaded  in  bar  or  as  a  setoff. 
Cobb  v.  Curtis,  8  Johns.  470. 

444.  Pleas  in  bar,  at  the  same  time,  of  a  judg- 
ment in  a  prior  action,  by  way  of  estoppel  and 
the  general  issue,  are  net  inooaapstible  or  inoon 
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379.  A  plaintiff  u  not  boand  to  make  pn^ri 
of  a  deed,  to  the  custody  of  which  he  haa  no 
legal  riffht.    Bimey  ▼.  Hmm^  2  LitU  262. 

380.  In  an  action  of  debt  upon  a  bond,  where 
the  original  it  filed  with  the  clerk  of  the  court, 
there  to  remain  and  become  a  public  record,  as 
in  the  case  of  a  trustee's  bond,  given  in  pursu- 
ance of  a  decree  of  a  court  of  equity,  the  plain* 
tiff*  is  not  required  to  make  a  prolert  of  it,  not 
oeing,  in  legal  contemplation,  in  the  possession 
of  the  original.  BvtUr  y.  SUUe^  5  Gill  db  Johns. 
511. 

381.  And  if  a  profert  is  made,  it  does  not  im- 
pose on  the  plaintiff  the  obligation  to  produce 
the  original  bond,  either  upon  oyer  craved,  or 
upon  the  trial  of  the  general  issue :  a  certified 
copy  is  sufficient,  ih, 

382.  To  deny  oyer  where  it  ought  to  be  granted 
is  error,  but  not  e  converso.  SaU  v.  HiekSj  2 
Blackf.  386. 

38?  Want  of  profert  of  the  deed  declared  on 
is  gtouixd  for  general  demurrer.  MeUalf  v. 
Standeford^  1  Bibb,  618.  But  see  Jinderson  ▼. 
JBarry,  2  J.  J.  Marsh.  266.  Briggt  v.  GrMiiJee, 
Minor,  123. 

384.  The  covenant  of  which  profert  is  made  is 
not  part  of  the  record,  without  oyer.  Qist  v. 
5re«Ze,  1  Bibb,  571. 

385.  Writing  proffered  is  not  part  of  the 
record,  unless  oyer  is  taken.  Adams  ▼.  JKscy, 
ib.  328. 

386.  Where  there  was  no  oyer  craved  of  a 
writing  mentioned  in  a  plea,  such  writing  does 
not  constitute  a  part  of  the  record ',  and  it  will 
be  taken  to  be  such  a  writing  as  it  is  described 
in  the  plea  to  be.  WrisUm  v.  Lacy^  7  J.  J. 
Marsh.  219. 

387.  A  party  is  not  entitled  to  oyer  where 
there  has  been  no  profert;  but  if  it  has  been 
asked  and  given,  he  may  make  use  of  it.  Story 
V.  KimbaUf  6  Verm.  541. 

388.  Oyer  must  be  craved  and  had,  to  put  a 
record  before  the  conrt,  but  oyer  of  the  officer's 
return  to  the  process  is  unnecessary.  Common" 
wealth  V.  Roby,  12  Pick.  496.  Guild  v.  Riekard- 
son,  6  ib.  364.     Slayton  v.  CketUr,  4  Mass.  478. 

389.  If  the  defendant,  on  oyer  granted,  does 
not  set  out  the  whole  of  the  bond,  the  plaintiff 
may  relieve  himself  by  praying  that  it  may  be 
enrolled.     U.  States  v.  Saxoyer^  1  Gallis.  86. 

390.  O^er  of  a  bond  does  not  include  oyer  of 
its  condition ;  nor  e  converso.  If  oyer  is  wanted, 
it  should  be  prayed  of  each ;  but  the  plaintiff  may 
have  the  whole  bond  enrolled,  ib. 

391 .  The  profert  of  a  deed,  which  is  made  no 
|Murt  of  the  plea  on  record,  is  no  evidence  of  its 
contents  or  effect.  King  v.  M*Lean^  1  J.  J. 
Marsh.  32. 

392.  In  an  action  on  a  judgment,  profert  of 
the  record  is  unnecessary ;  the  protU  patet  to- 
eordum  is  sufficient,  even  on  special  demurrer. 
Cam  V.  GUmanj  2  Blackf.  45. 

393.  Where  oyer  is  craved  of  the  note  declared 
on,  and  it  is  spread  upon  the  record,  bat  oyer  is 
not  craved  of  the  indorsements,  the  indoraeaents 
make  no  part  of  the  record,  notwithstanding  the 
clerk  may  have  copied  the  same  into  another 

Srt  of  the  record.     Tuggle  v.  jidams^  3  A.  K. 
arsh.  429. 

394.  A  defendant  who  craves  o^er  of  a  deed 
is  entitled  to  a  copy  of  the  attestation  and  to  the 
feames  of  the  witnesses.  Smith  v.  Alworth^  18 
Johns.  445. 

395.  If  he  is  entitled  to  oyer,  he  cannot  be  com- 
pelled to  plead  without  it.  But  if  he  elects  to 
answer,  it  is  a  waiver  of  the  objection  that  the 


names  of  the  witnesses  were  not  givctt  ia  the 
oyer,  and  cannot  be  a  ground  of  demurrer  to  tbe 
declaration.  Hb. 

396.  A  party  has  the  same  time  to  plead,  after 
oyer,  as  he  had  at  the  time  it  was  demanded. 
narrtn  v.  Camack^  7  Halst.  178. 

397.  If  profert  is  made  of  the  writing  declued 
on,  and  oyer  is  not  craved,  the  writing  must  be 
taken  as  set  forth  in  the  declaration.  Pollard  ▼. 
Yader,  2  A.  K.  Marsh.  264. 

396.  If  the  defendant  demand  oyer  of  a  deed 
referred  to  in  the  declaration,  without  being 
entitled  to  it,  and  it  be  granted,  tbe  deed  be- 
comes a  part  of  tbe  declaration.  Demiag  r. 
Bullitt,  1  Blackf.  241. 

399.  Where  profert  is  necessary,  the  omission 
must  be  taken  advantage  of  beibre  verdict 
Francis  v.  HazUrig,  1  A.  K.  Marsh.  93. 

400.  Profert  is  not  necessary  in  a  suit  on  an  in- 
junction bond.  Cmrson  v.  Pearl,  4  J.  J.  Muih. 
92. 

401.  If  the  plaintiff  make  profert  of  the  origi- 
nal,  where  profert  of  a  copy  would  have  be«n 
sufficient,  he  will  be  compelled  to  produce  the 
original,  if  oyer  of  it  bo  insisted  on.  ib, 

402.  Where,  in  pleading,  the  copy  of  a  written 
instrument  is  proffered  and  not  exhibited,  words 
employed  will  be  understood  in  their  popular 
sense.    King  v.  ^'Leaii,  1  ib.  32. 

403.  In  an  action  on  a  probate  bond,  the  court 
will  not  grant  oyer  of  the  original  bond,  but  order 
a  copy  to  be  furnished  the  defendants.  JJuUehtr 
V.  Lyman,  5  Mass.  260.  Judge  of  Probate  t. 
MerriU,  6  N.  Hamp.  256. 

404.  In  a  suit  on  a  bond,  where  the  deelantioa 
does  not  set  out  the  condition,  the  defendant 
cannot  plead  performance  without  craving  oyer 
of  the  condition.  Jindorson  v.  Barry,.  2  J.  J. 
Marsh.  265. 

405.  If  a  defendant  cnts  out  his  signature  to 
an  indenture  without  authority,  no  profert  should 
be  made,  but  the  fact  be  alleged  in  excuse  there- 
of.   Powers  V.  fVare,  2  Pick.  451. 

406.  If  oyer  be  not  taken  of  a  writing  declared 
on,  it  fbtms  no  part  of  the  record,  though  certi- 
fied in  the  transcript  Palmor  v.  M  Gtmiit, 
Hsrdin,  505. 

407.  Oyer  of  a  deed  set  forth  in  the  first  count 
does  not  make  that  deed  part  of  the  record,  so  as 
to  apply  it  to  other  counts  in  the  declaration. 
Hughes  V.  Moore,  7  Cranch,  176. 

408.  Where  a  judgment  is  declared  on,  with- 
out a  profert,  no  oyer  can  be  had.  Hall  t.  /Fit- 
liams,  8  Greenl.  434. 

409.  Oyer  must  be  given  of  the  record  of  the 
superior  court,  in  Connecticut,  when  required. 
WiUiams  v.  Perry,  2  Root,  462. 

410.  Where  a  profert  is  made  of  a  bond,  and 
the  declaration  goes  on  to  state  the  condition  and 
to  assign  a  breach,  it  is  not  necessary  to  make  a 
separate  profert  of  the  condition,  for  the  whole 
bood  is  already  before  the  court.  D*  States  r 
Spalding,  2  Mason,  478. 

411.  Where  the  deed  is  not  merely  the  induce- 
ment, but  the  foundation  of  the  action,  as  in  cot- 
enant  broken,  or  where  the  right  oi  action  is  not 
created  by  operation  of  law,  but  by  the  act  of  the 
party,  the  declaration  must  make  profert  of  the 
obligation  or  other  instrument.  Austin  v«  Bille, 
1  Tyler,  308. 

412.  In  debt  on  a  bond  for  payment  of  msaeyi 
the  defendant,  without  praying  oyer  of  the  bond, 
pleaded  payment,  and  several  other  pleas,  alleginff 
performance  of  a  condition,  according  to  wbieh 
the  bond  was  to  be  discharged  by  the  delivery  of 
irofiy  upon  which  pleas  issues  were  joined.    Tht 
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ertdence  did  not  apply  to  the  plea  of  payment,  but 
to  the  other  pleaa.  After  yerdict  for  the  defend- 
ant,  on  motion  of  the  plaintiff,  the  yerdict  was 
set  aside  and  a  new  trial  awarded,  with  leaye  to 
the  defendant  to  take  ojer  of  the  bond,  and  plead 
de  novo  ;  all  the  pleas  being  irreleyant,  excepting 
that  of  payment,  and  the  issnes,  consequently, 
being  immaterial.     BeaUy  y.  Smithy  5  Munf.  39. 

413.  Where  profert  is  made  in  the  declaration, 
the  actaal  production  of  the  paper  is  indispen- 
sable.    MooTt  V.  Fenwiek^  Giltaian,  214. 

414.  A  profert  is  necessary  in  pleading  a 
deed,  which  is  necessary  ex  instituHone  Itgu^  and 
the  omission  of  a  profert  in  such  case  is  ntal,  on 
special  demurrer.  Brown  y.  Copp,  5  N.  Hamp. 
223. 

415.  Profert  of  a  specialty  is  not  necessary 
where  it  has  been  pleaded  and  remains  in  another 
court,  or  in  the  same  court  in  another  action,  and 
where  such  former  profert  has  been  ayerred. 
Moore  y.  Favl,  2  Bibb,  330. 

416.  Where  the  nature  of  the  proceedings,  or 
the  form  of  action  or  pleadings,  giyes  the  opposite 
party  notice  to  be  prepared  to  produce  a  written 
instrument,  if  for  his  own  benefit,  no  other  notice 
to  produce  it  is  necessary.  Story  y.  Patten,  3 
Wend.  486. 

(g.)   Venue. 

417.  Where  no  yenue  is  laid  in  the  body  of  a 
declaration,  reference  must  be  had  to  the  margin, 
and  the  venue  there  is  sufficient.  State  y.  Post, 
9  Johns.  81.     Co^  y.  Oilman,  2  Blackf.  45. 

418.  In  a  transitory  action,  the  venue  will  not 
be  changed  on  the  ground  of  the  number  of  wit- 
nesses, unless  there  is  a  preponderance  of  wit- 
nesses in  favor  of  the  county  to  which  the  change 
is  sought  to  be  made.  It  is  not  enough  that  the 
nanber  be  equal.     Wood  r.  Bishop,  5  Cow.  414. 

419.  The  venue  will  not  be  changed  on  a  mo- 
tion made  after  issue  joined,  if  it  appear  that  the 
plaintiff  will  lose  a  circuit  by  the  delay.  Cha- 
pht  v.  Orof,  4  ib.  554. 

430.  It  is  no  reason  for  retaining  the  venue,  that 
witnesses  reside  in  a  neighboring  state  near  the 
place  where  it  is  laid.  CanfiM  v.  Idndley,  ib. 
532. 

421.  On  obtaining  a  rule  to  change  the  venue, 
the  defendant  must  serve  a  certified  copy  on  the 
plaintiff's  attorney ;  till  this  is  done,  the  plaintiff 
has  a  right  to  consider  the  original  venue  as  the 
place  of  trial.    Keep  v.  TyUr,  ib.  541. 

423.  In  Massachusetts,  the  venue  in  a  transi- 
tory action  is  matter  of  form,  and  an  amendment 
changing  the  venue,  made  after  general  issue  was 

?lea&d,  may  be  allowed.     Gay  v.  Homer,  13 
ick.  535. 

423.  A  motion  to  remand  a  cause  which  has 
been  removed  by  change  of  venue  ought  to  be 
held  in  the  same  strictness,  in  point  of  time,  as 
ideas  in  abatement  Shearer  y.  Ciay,  1  Litt.  260. 
434.  Where  the  venue  is  changed,  on  the  mo- 
tion of  the  defendant,  he  is  not  entitled,  in  New 
York,  to  SO  da^,  to  plead  to  the  new  declaration. 
Burrows  v.  HUlhouse,  6  Johns.  132. 

485.  A  venue  is  not  necessary  in  a  plea,  even 
in  point  of  forn.  except  where  the  defendant 
justifies  at  a  different  place,  and  renders  that 
place  material,  the  vemte  in  the  declaration 
drawing  to  itself  every  thing  that  Is  transitory. 
Tkowuu  v.  Rumaog,  6  Johns.  36. 

nL  PUas  t»  Bar. 

(a.)    GemssMy. 

436.  A  pleft  in  bar  ef  the  plitetMTf  neflo 
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most  be  certain  to  a  common  intent,  and  direct 
and  positive  in  the  facts  set  forth,  stating  them 
with  all  necessary  certainty.  Van  Jfess  v.  Ham- 
ilton, 19  Johns.  349. 

427.  Matter  which  comes  more  properly  from 
the  plaintiff  need  not  be  stated  in  the  plea.  Gris- 
wold  v.  JfoHonal  Ins.  Co.  3  Cow.  96. 

428.  Pleas  must  allege  material  matter.  John^ 
son  V.  Kittredge,  17  Mass.  76. 

429.  The  issue  must  be  as  broad  as  the  trav- 
erse.    Grisicold  v.  Jfational  Ins.  Co.  3  Cow.  96. 

430.  A  plea  need  answer  only  the  gist  of  the 
action,  and  if  the  matter  alleged  in  aggravation 
be  relied  on  as  a  substentive  trespass,  it  should 
be  replied  by  way  of  new  assignment.  Oelston 
V.  Hoyt,  3  Wheat.  246. 

431.  If  matter  is  not  well  pleaded,  and  is  not 
an  answer  to  the  breach  assigned  in  the  declara- 
tion, it  cannot  be  considered  an  aamission  of  the 
cause  of  action  steted  in  the  declaration.  Simonr 
ton  V.  Winter,  5  Pet.  141. 

432.  Where  an  issue  is  properly  Joined,  he 
who  asserte  the  afiirmative  must  prove  it;  and 
if  the  defendant,  by  his  plea,  confesses  and 
avoids  the  count,  he  ad  mite  the  facte  stated  in 
it.  ib. 

433.  The  traverse  or  denial,  on  one  side,  of  a 
fact  not  alleged  on  the  other  side,  does  not  put 
such  fact  in  issue,  or  make  it  necessary  for  the 
party  holding  the  affirmative  of  the  issue  to 
prove  such  »ct.  Fry  v.  WhitinghUl,  Litt.  Sel. 
Cas.  161. 

434.  All  material  allegations  in  pleading,  not 
denied,  ate  admitted.  Cheever  v.  Miriek,  2  N. 
Hamp.  376. 

435.  Whatever  is  traversable  in  pleading,  and 
is  not  traversed  by  the  adverse  party,  is  admitted. 
Briggs  v.  Dorr,  19  Johns.  95. 

430.  What  the  parties,  in  pleading,  have  agreed 
and  admitted,  must  stend  in  that  action,  and  as 
between  them,  for  truth.  Schenck  v.  Sehenek,  5 
Halst.  276. 

437.  A  plea  may  be  set  aside  or  struck  out  in 
a  proper  case.  J^orth  Brunswick  v.  Booraem,  5 
Halst.  257. 

438.  In  pleading,  necessary  circumstances, 
implied  by  law,  need  not  be  expressed.  Case  v. 
Humphrey,  6  Conn.  130. 

439.  Therefore,  where  the  declaration,  in  an 
action  on  the  case  fcrr  the  false  return  of  a  writ, 
ayerred  that  the  writ  ^was  directed  to  the  de- 
fendant, as  an  indifferent  person,  to  serve  and 
return ;  and  that,  after  it  had  been  returned  to 
the  court  to  which  it  was  returnable,  the  plain- 
tiff in  that  suit  recovered  judgment  by  deninit; 
it  was  held,  that  this  was  equivalent  to  an  aver- 
ment that  the  writ  was  legally  directed  to  the 
defendant,  and  that  a  lawful  judgment  was  ren- 
dered thereon,  ih. 

440.  But  evidence  of  a  writ  not  lawflilly  di- 
rected, and  of  a  judgment  in  fkct  rendered  there- 
on, will  not  support  iuch  an  averment,  ib. 

441 .  To  an  action  on  a  specialty,  the  want  or 
fkilore  of  consideration  may  be  pleaded  in  bar, 
under  the  stetute  of  Indiana,  but  not  at  common 
law.     Leonard  v.  Bates,  1  Blackf.  173. 

443.  If  matter,  which  should  be  pleaded,  is 
admitted  by  consent  to  be  given  in  evidence,  it 
will  have  the  same  effect  as  if  it  had  been  duly 
pleaded.    Jaeks&n  v.  Demont,  9  Johns.  55. 

443.  No  matter  of  defence,  arising  after  action 
brought,  can  be  pleaded  in  bar  or  as  a  selroff. 
Cobb  V.  Curtis,  8  Johns.  470. 

444.  Pleas  in  bar,  at  the  same  time,  of  a  judg- 
ment in  a  prior  action,  by  way  of  estoppel  and 
the  general  issne,  are  net  incompatible  or  inoon 
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•ititeni      Skafer  t.  Ston^aker^  4  Oill  6l  Johns. 
345. 

445.  A  mere  agrreeroent  to  diimiBS  a  suit,  is 
not  pleadable  in  bar  of  the  suit.  Wiston  v.  Lacy, 
7  J.  J.  Marsh.  219. 

446.  A  brief  statement  of  defence,  under  the 
Massachusetts  statute  of  1792,  c.  41,  need  not 
haye  the  precision  and  technicality  of  a  special 
plea,  but  it  must  set  forth  the  defence  correctly. 
Bangs  V.  Snoto^  1  Mass.  181.  Briekett  ▼.  Davts^ 
21  Fick.  404. 

447.  On  a  traverse  of  a  material  allegation, 
the  other  party  is  bound  to  take  issue.  Hapgood 
V.  Houghton^  8  Pick.  451.  Dyer  v.  Stevens,  6 
Mass.  3^.     Dawes  v.  Winshipj  16  Mass.  201. 

448.  The  only  proper  issue  upon  a  traverse 
is,  whether  the  inquisitipn  is  true  or  not.  Boaeh- 
er  V.  Williamson,  1  Dana,  227. 

449.  Two  pleas  in  bar  may  be  pleaded  in 
criminal  cases,  in  Virginia,  although  they  ma^ 
appear  somewhat  repugnant,  if  they  do  not  di- 
rectly contradict  each  other.  CommawweaUh  v. 
Myersy  1  Virg.  Cas.  188. 

450.  The  statute  of  Maine  of  1831,  c.  514, 
abolishing  special  pleading,  is  to  be  understood 
as  limited  to  pleas  in  bar.  Gordon  ▼.  Pierce,  2 
Fairf.  213. 

451.  In  deciding  upon  a  plea  in  bar,  the  court 
will  take  notice  ofmatter  substantially  appearing 
in  the  pleadings,  though  not  formally  pleaded. 
Lynch  y.  fVithers,  2  Bay,  115. 

452.  The  defendants 'pleaded  to  an  action  an 
agreement,  on  the  part  of  the  plaintiff,  to  forbear 
to  sue  for  a  time.  It  was  held  insufficient,  as  it 
was  no  bar  to  the  action.  Church  y.  5nutA,  2 
Root,  138. 

453.  It  is  error  for  the  court,  during  the  term, 
to  refuse  to  set  aside  the  office  judgment,  and 
allow  a  defence  on  the  merits.  Kyle  v.  Conn, 
Ky.  Dec.  218 

454.  A  plea,  referring  to  a  fact  which  appears 
in  another  part  of  the  record,  is  substantially 
good,  without  specially  reciting  the  fact.  Day 
y.  Clarke,  1  A.  K.  Marsh.  521. 

455.  A  jury  can  only  decide  upon  the  issue 
presented  by  the  pleadings,  and  their  authority 
IS  not  varied  by  the  pleadin^^s  being  filed  "in 
short,"  instead  of  being  written  out  in  full. 
Richards  v.  Vanner,  4  Stew.  6l  Port.  64. 

456.  Where,  by  the  pleading,  the  defendant 
holds  the  affirmative,  not  relymg  on  any  nega- 
tive plea  as  a  bar  to  the  action,  if  he  offer  any 
proof  whatever  in  support  of  the  defence  pleaded, 
he  has  a  right  to  open  and  conclude  the  argu- 
ment.    Daviess  v.  Jsrhuekle,  1  Dana,  525. 

457.  A  plea  of  set-off  ought  to  allege  the  debt 
sought  to  be  set  off  to  have  been  owing  to  the 
defendant  at  the  commencement  of  the  action, 
and  still  owing  at  the  time  of  the  plea  pleaded. 
M'Conndl  v.  Morrison,  1  Litt.  206. 

458.  After  issue  joined,  and  a  continuance, 
the  defendant  has  no  right  to  file  new  pleas,  or 
withdraw  any  of  those  which  are  filed,  without 
leave  of  the  court,  who  have  a  discretion  to  frant 
or  refuse  such  leave.  BeaUs  v.  School,  1  A.  K. 
Marsh.  475. 

459.  Where  a  new  count  is  added,  the  de- 
fendant is  not  obliged  to  plead  anew ;  but  if  he 
go  to  trial  without  objection,  is  held  to  a  waiver 
of  his  right  Wright  v.  HolUngsworth,  1  Pet 
169. 

460.  It  is  no  objection  to  a  plea,  that  it  was 
osed  on  a  former  trial  between  the  parties,  the 
date  being  altered  to  correspond  with  the  de- 
fence.   Sifter  y.  Oould^  1  Penn.  105. 

461.  Wnatever  is   necessarily  implied  in  a 


plea  is  traversable,  as  much  as  if  it  were  ex- 
pressly alleged.     Haigkt  v.  Ho/Zey,  3  Wend.  258. 

462.  If  the  defendant  plead  in  bar  a  mnttrr 
which  is  no  defence  at  all,  and  it  be  found  for 
him,  still  he  cannot  have  judenient,  but  the  court 
will  give  judgment  for  the  plaintiff,  non  ubstanti 
veredicto,  provided  the  defect  in  the  plea  is  not 
in  the  form,  but  in  the  matter  of  it.  If  it  be  in 
form,  or  can  be  made  better  by  other  pleadings 
a  repleader  will  be  awarded.  The  rule  is  Uie 
same  if  the  facts  stated  in  a  demurrer  to  evidence 
maintain  such  a  pica.  Postmaster' General  ?. 
Reeder,  4  Wash.  C.  C.  678. 

463.  If  there  be  special  pleas  in  bar  of  a  part 
of  the  matter  of  the  declaration,  judgment  can- 
not be  entered  by  nil  dicit  as  to  the  residue,  if 
there  is  a  general  plea  in  bar  of  the  whole.  7^6 
V.  Madding,  Minor,  129. 

464.  Where  the  court  in  which  judgment  is 
rendered  has  not  jurisdiction  over  the  subject- 
matter  of  the  suit,  or  where  the  judgment  on 
which  suit  is  brought  is  absolutely  void,  this  may 
be  pleaded  in  bar.    BidMe  v.  Wilkins,  1  Pet  686. 

See  Abatement. 

(b.)    Syhsequent  Pleadings  must  answer  tkt  pre- 
vious Pleadings  of  the  opposite  Party. 

465.  Where  a  plea  is  only  intended  for  a  part 
of  the  declaration,  the  rule  is,  that  it  must  not 
cover  the  whole,  but  ascertain  the  part  to  which 
it  is  applied,  or  the  plaintiff  may  demur.  Cruin 
V.  Yates,  2  Har.  &.  Gill,  332. 

466.  Any  matter  of  defence,  that  goes  only  to 
part  of  the  plaintiff's  claim,  should  be  pleaded  as 
to  that  part  only.  State* s  Treasurer  v.  Holwus, 
4  Verm.  110. 

467.  A  plea  which,  at  its  commencement,  par* 
ports  to  be  an  answer  to  the  whole  declaration, 
but  answers  only  a  part  of  it,  is  bad.  Jfevins  v. 
Keeler,  6  Johns.  65.  GiUespie  v.  Thomas,  15 
Wend.  464.  HaUett  v.  Holmes,  18  Johns.  S8. 
Loder  v.  Phelps,  1 3  Wend.  46.  Van  Jfess  v.  Ham- 
ilton,  19  Johns.  349.  Taylor  y.  Bank  of  Ken- 
tucky, 2  J.  J.  Marsh.  564.  Slocum  v.  Despard, 
8  Wend.  615.  Hickok  v.  Coates,  2  Wend.  419. 
Postmaster  v.  Boeder,  4  Wash.  C.  C.  678.  Far- 
quhar  v.  Collins,  3  A.  K.  Marsh.  31. 

468.  So  also,  where  a  plea  professes  to  answer 
all  the  breaches  assigned  in  a  declaration,  and  is, 
in  fact,  but  an  answer  to  one.  Sloeum  v.  Des- 
pard, 8  Wend.  615. 

469.  Every  plea  must  contain,  in  itself,  sn 
answer  to  the  whole  declaration,  or  to  one  conni 
in  the  declaration,  whichever  it  professes  to  an- 
swer.  The  defendant  may  deny  part,  and  justify 
the  residue,  if  he  chooses,  but  the  whole  greisa- 
men  must  be  answered  in  some  way.  CMmosM 
v.  Campbell,  13  Wend.  76. 

470.  The  objection  is  not  obviated  by  a  sepa- 
rate plea  of  the  general  issue,  ib. 

471.  In  Alabama,  a  plea,  setting  out  matter 
going  to  the  gist  of  the  action,  will  not  be  struck 
out,  although  such  matter  be  not  formally  and 
specifically  stated.  Morgan  y.  Rkodos,  1  otew. 
70. 

472.  A  plea  to  the  whole  declaration,  if  insuf- 
ficient as  to  any  count,  wiU  not  be  sustained. 
Clark  y.  Sehwing,  1  Dana,  333.  But  see  U. 
States  y.  Willard,  Paine,  539. 

473.  A  plea  which  may  be  taken  as  true,  and 
yet  some  cause  of  action  remain,  is  bad.  Fowler 
V.  Commonwealth,  1  Dana,  358. 

474.  A  plea,  bad  as  to  the  first  count,  being 
entire,  and  being  pleaded  to  tiie  whole  declara- 
tion, is  altogether  bad ;  and,  even  if  the  first 
count  were  ctefeetive,  the  plaintiff  may  reoovei 
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Judgment  on  another  eonnt.  Brmoster  ▼.  Hohart, 
15  Pick.  302. 

(e.)    The  General  Issue. 

475.  Where  the  clerk  stated,  on  the  record, 
*'  which  pleas  the  plaintiffs  join,"  it  was  held, 
not  a  joining  of  issue.  Hite  v.  WUsan,  2  H.  & 
M.268. 

476.  No  matter  of  defence,  which  denies  what 
the  plaintiff  would  be  bound  to  prove  under  the 
general  issue,  should  be  pleaded  specially.  Thayer 
y.  Brewer^  15  Pick.  217,  219.  See  Blanehardr, 
Wild,  1  Mass.  342. 

477.  As,  to  a  writ  of  entry,  that  the  plaintiff 
was  neyer  seized.    Martin  y.  Woods^  6  Mass.  6. 

478.  Where  the  general  issue  is  pleaded,  and 
likewise  a  plea  which  does  not  answer  all  the 
declaration,  the  plaintiff  is  not  entitled  to  jude- 
ment  by  nil  dieit.  Frost  y.  Hammatt,  11  Pick. 
70. 

479.  An  issue  is  a  single,  certain,  and  material 
point,  arising  out  of  the  allegations  or  pleadings 
of  the  parties,  and  generally  should  be  made  up 
by  an  affirmatiye  or  negative.  SimonUm  y.  Win- 
ter^ 5  Pet.  141. 

480.  The  law  requires  every  issue  to  be  found- 
ed on  some  certain  point,  that  the  parties  may 
come  prepared  with  their  evidence,  and  not  be 
taken  by  surprise,  aod  the  jury  not  be  misled  by 
the  introduction  of  various  matters.  Minor  v. 
Mechanics  Bank  of  Jilexandria^  1  Pet.  46. 

481.  On  inquest  by  default,  «^  Sm."  afler  the 
words  '*  and  of  this  he  puts  himself  upon  the 
country,"  is  a  similiter^  and,  in  such  case,  the 
issue  is  sufficiently  joined.  EveriU  v.  Be  Oroff, 
1  Cow.  213. 

482.  The  general  issue  is  a  denial  of  all  the 
material  facts  alleged  in  the  declaration.  Dudley 
y.  Sumner,  5  Mass.  438. 

483.  But  a  special  plea  admits  every  material 
alle^tion,  except  the  one  put  in  issue.  Jiyer  v. 
Spnng,  10  Mass.  80. 

484.  Any  matter  ^ing  to  show  that  a  deed,  or 
contract,  or  other  instrument,  is  void,  may  be 
shown  nnder  the  general  issue.  Phelps  y.  Decker, 
10  Mass.  267,  274.  J3nthony  v.  WiUon,  14  Pick. 
303,  305. 

485.  Such  as  usury.  Cotton  v.  Lake,  2  Mass. 
540.     Jackson  v.  Stetson,  15  ib.  48,  54. 

486.  Duress  and  fraud  may  be  given  in  evi- 
dence under  the  general  issue.  Candy  v.  Twit^ 
dkell,  2  Root,  123. 

487.  The  tenant,  to  an  action  on  a  mortgage  by 
the  conmion  grantor,  may  avoid  it  for  usury  un- 
der the  ffeneral  issue.    Hills  v.  Eliot,  12  Mass.  26. 

488.  In  an  action  of  trespass  against  an  officer, 
for  taking  goods,  if  he  would  justify  the  taking 
of  them  as  the  goods  of  a  third  person,  under  a 
legal  precept  against  him,  this  defence  is  admis- 
sible under  the  general  issue,  no  brief  statement 
being  necessary.  Daggett  v.  Jdams,  1  Greenl. 
196. 

489.  The  Massachusetts  statute  of  1783,  c.  42, 
allowing,  in  actions  before  a  justice  of  the  peace, 
nnder  the  general  issue,  evidence  of  matters  of 
excuse  or  justification,  does  not  extend  to  actions 
of  replevin.     Holmes  v.  Wood,  6  Mass.  1. 

490.  Under  this  statute,  the  defendant  may 
av&il  himself  of  the  statute  of  limitations  nnder 
the  general  issue.  fVilUams  v.  Root,  14  ib.  273. 
See  Foster  v.  MboH,  1  ib.  234. 

491.  But  he  cannot  avail  himself,  under  the 
general  issue,  of  an^  matter  which  will  bring  the 
title  to  real  estate  m  question.  Strout  v.  Berry, 
7  ib.  385. 

492.  A  right  to  give  in  evidence,  imder  the 


general  issue,  any  matter  that  would  avail  under 
a  special  plea,  does  not  extend  to  matter  in  abate 
ment.      Thompson  v.  Payson,  cited  9  ib.  366 
See  WUliams  v.  Root,  14  ib.  273. 

493.  Under  the  general  issue,  in  actions  arising 
ex  contractu,  the  defendant  may  eive  in  evidence 
any  matter  which  goes  to  show  Siat  the  plaintiff 
never  had  any  cause  of  action,  as  that  it  was 
void  for  want  of  consideration,  or  founded  on  il- 
legal '  consideration,  and  therefore  void,  or  that 
the  supposed  consideration  )iad  entirely  failed^ 
and  such  like  cases.  But  where  the  defence  in 
any  way  admits  that  the  plaintiff's  cause  of  ac- 
tion did  exist,  and  seeks  to  avoid  it,  either  in  part 
or  in  the  whole,  by  matter  aliunde,  he  must 
either  plead  it,  or,  in  cases  of  discount,  give  no- 
tice of  it  to  the  plaintiff.  Maverick  v.  Gibbs,  3 
M'Cord,  315. 

494.  Although  a  plea  of  the  general  issue  may 
be  styled,  in  the  record  of  the  cause,  a  general 
demurrer,  yet,  if  the  plea  is  in  the  record,  the 
court  of  appeals  will  recognize  it  for  what  it  is. 
WUUams  v.  J^orris,  2  Litt  157. 

495.  Where  the  defendant  pleads  several  pleas 
to  the  same  count,  or,  since  the  act  of  Maine  of 
March  30, 1831 ,  under  the  general  issue,  places 
his  defence  on  several  distinct  grounds,  if  he  ob- 
tain a  verdict  on  any  one  issue,  or  any  one  of 
such  distinct  grounds,  he  will  be  entitled  to  judg- 
ment, though  the  other  issues  or  other  grounds 
of  defence  are  decided  in  favor  of  the  plaintiff. 
Pejepscot  Proprietors  v.  Nichols,  1  Fairf.  256. 

496.  Where  plaintiff  declares  on  a  special  con- 
tract, and  adds  other  counts  for  monev  had  and 
received,  and  work  and  labor  done,  the  special 
count  being  adjudged  bad  on  demurrer,  he  cannot, 
on  an  issue  to  the  general  counts,  give  in  evi- 
dence the  special  contract.  Culver  v.  Bamel,  1 
Tyler,  182. 

497.  Under  the  general  issue,  pleaded  in  a 
writ  of  entry,  the  tenant  may  disprove  the  seizin 
of  the  ancestor's  heir  under  whom  the  demand- 
ant claims,  by  evidence  of  a  conveyance  by  such 
heir  to  a  stranger.     King  v.  Bams,  13  Pick.  24. 

498.  A  writing  in  these  words,  '^Received  i  f 
A.  B.  £5,  in  full  satisfaction  of  all  demands,' 
is  a  discharge  within  the  meaning  of  the  Con- 
necticut statute  regulating  pleas,  and  cannot  be 
admitted,  under  the  genenl  issue,  as  evidence  of 
the  payment  of  £5  of  the  debt  for  which  the 
action  is  brought.     Brace  v.  CatUn,  1  Day,  275. 

499.  In  an  action  against  two  partners,  one  of 
them  pleaded  the  statute  of  limitations  in  bar, 
which  plea  was  adjudged  insufficient.  It  was 
held,  that  this  did  not  preclude  the  other  de- 
fendant from  afterwards  pleading  the  general 
issue.    Anderson  v.  Henshaw,  2  ib.  272. 

500.  If  two  be  sued  on  a  joint  promise,  and 
one  alone  appears,  the  general  issue  should  be, 
that  he  and  the  other  defendant  did  not  promise, 
A^c.     Butman  v.  Abbot,  2  Greenl.  361 . 

501.  But,  if  the  defendant  in  such  case  plead 
that  he  alone  did  not  promise,  upon  which  is- 
sue  is  taken,  and  it  be  found  for  the  plaintiff, 
whether  the  defendant  can  reverse  the  judgment 
for  this  error  —  quare.  ib. 

502.  A  promissory  note  was  made  payable  to 
the  t*  Nashville  Bank,*'  and,  in  an  action  thereon 
bv  the  bank,  it  was  held,  that  the  defendant,  by 
pleading  the  general  issue,  prima  facie  admitted 
the  capacity  of  the  bank  to  contract  and  ane. 
Herbort  V.  JfashvilU  Bank,  1  Stew.  &,  Port.  286. 

503.  Facts  stated  in  the  notice  of  defence, 
under  the  general  issue,  cannot  be  taken  as  evi- 
dence against  the  defendant.  Smith  v.  Shumway^ 
2  Tyler,  74. 
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604.  The  proTision,  in  the  bankrupt  law  of 
1800,  that  the  defendant  may  ^ive  his  diaeharffe 
in  evidence  onder  the  general  laaoe,  applies  only 
where  an  issue  to  the  jary  is  proper.  Jenkins  ▼. 
Stanley,  10  Mass.  226. 

505.  Nonjoinder  of  plaintiffs,  and  misjoinder  of 
defendants,  may  be  taken  adyantase  of  under  the 

rneral  issue.     Parsons,  C.  J.,  in  Baker  ▼.  Jewell^ 
Mass.  460,  462.     HaUiday  v.  DoggeU,  6  Pick. 
359.     Grozier  y.  Mwood^  4  ib.  234.     TuttU  y. 
^Cooper,  10  ib.  281.    Jhtstin  v.  WaUh,  2  Mass.  401. 

506.  In  assumpsit,  upon  a  written  contract  to 
deliver  specifc  articles  at  a  particular  time  and 
place,  the  defendant  may  show,  under  the  general 
issue,  that  he  h  \d  the  articles  ready  at  the  time 
and  place,  and  th\t  no  one  came  to  receive  them. 
RokinMon  y.  Bateh^der^  4  N.  Hamp.  40. 

507.  In  such  a  tue,lhe  defendant  may  show, 
under  the  general  issue,  that  the  plaintiff  ac- 
cepted a  part  of  the  articles  before  the  day,  and 
this  will  be  a  good  dejence  ^^o  tanto.  ib. 

508.  So  also,  he  may  show  a  subsequent  agree- 
ment, by  parol,  that  the  articles  should  be  de- 
livered at  a  place  different  from  the  one  men- 
tioned in  the  contract,  ib. 

509.  But  where,  in  such  case,  the  defendant 
left  the  articles  at  the  place  in  the  custody  of  a 
person  who  was  authoriied  to  deliver  them  to  the 
plaintiff,  provided  he  gave  up  the  contract,  it 
was  held,  that  the  articles  were  not  so  ready  as 
to  discharge  the  contract,  ii. 

510.  The  court  can  set  aside  an  interlocutory 
judgment,  and  allow  the  party  to  plead  issuably. 
Starke  v.  Woodward^  1  N.  &  M.  259. 

511.  A  discharge  under  the  act  abolishing  im- 
prisonment for  debt,  in  certain  cases,  in  New 
York,  may  be  given  in  evidence  under  a  plea  of 
the  general  issue,  and  a  variance  between  the 
discharge  and  that  pleaded  will  not  prevent  the 
party  from  offering  it  in  evidence.  Bradley  v. 
Field,  3  Wend.  272. 

512.  A  defendant  acting  in  aid  of  an  officer 
may  justify  under  the  general  issue.  Jenmngs 
▼.  Carter,  2  Wend.  446. 

513.  An  -affirmative  plea,  amounting  to  the 
general  issue,  will  not  give  a  party  the  right  to 
open  and  close.    Denny  v.  Booker,  2  Bibb,  427. 

-  514.  In  an  action  between  two  towns  for  the 
support  of  a  pauper,  a  plea,  that  he  was  of  ability 
to  maintain  himself,  will  be  bad  on  general  de- 
murrer, as  amounting  to  the  general  issue.  fVea- 
port  V.  Edgecumhe,  1  Mass.  459. 

515.  A  plea  containing  any  matter  of  defence, 
which  denies  what  the  plaintiff,  on  the  general 
issue,  would  be  bound  to  prove,  is  bad,  as 
amounting  to  the  general  issue.  Thayer  v. 
Brewer,  15  Pick.  217. 

516.  Where  a  declaration  contains  two  counts 
for  the  same  cause  of  action,  and  the  defendant 
pleads  the  general  issue,  or  other  plea  which  is 
applicable  to  both  counts,  and  there  is  also  a 
special  plea  in  bar  to  the  first  count,  if  the  plain- 
tiff, on  the  trial,  proves  but  one  cause  of  action, 
which  is  covered  by  the  first  count  and  the 
special  plea  in  bar  to  the  same,  he  cannot  aban. 
don  the  first  count,  and  go  upon  the  second, 
which  is  not  covered  by  the  speciid  plea,  so  as  to 
avoid  the  effect  of  that  plea :  if,  however,  the 
defendant  wishes  to  avail  himself  of  that  rule, 
he  must  take  the  objection  at  the  trial,  and  will 
not  be  allowed  to  rely  upon  it,  on  a  writ  of  error, 
unless  presented  by  a  bill  of  exceptions.  Driggs 
T.  RoekweU,  11  Wend.  504. 

(d.)    Jfotiee  with  the  General  Issue, 

517.  The  notice  of  special  matter,  to  be  given 


in  evidence  under  the  fpeneral  issue,  ueed  not  bs 
so  precise  and  particular  as  a  special  plea,  bat 
yet  must  contain  all  the  facts  necessary  to  be 
stated  in  a  special  plea.  Shepard  v.  MerriU,  13 
Johns.  475.  Chamkerlin  v.  Gorham,  20  ib.  144, 
746. 

518.  Notice  with  the  general  issue  roust  be 
special,  in  the  character  of  a  special  issue.  Bruzu 
V.  Blake,  5  Ham.  340. 

519.  Where  a  defendant  pleads  the  genenl 
issue,  and  gives  notice  of  special  matter,  under 
the  New  Jersey  statute,  the  notice  must  eontain 
only  such  matter  as,  if  pleaded,  would  bu  the 
action.    Jiekerman  v.  Shelp,  3  Halst.  125. 

520.  Thus,  in  trespass  ptare  dausum,  bo  much 
of  the  notice  as  alleges  a  right  of  highway  oyer 
lands  that  are  adjoining  to  the  locus  in  ipie  mast 
be  stricken  out,  as  forei^  to  the  complaint  ik. 

521.  A  notice,  justifymg  the  ^ntry,  &«.,  vpoa 
the  locus  in  quo,  by  the  command  of  the  widow, 
she  holding  possession  of  the  same  as  part  of  the 
plantation  belonging  to  her  deceased  hosband, 
under  the  New  Jersey  statute,  before  the  assign- 
ment of  her  dower,  was  held  good.  ib. 

522.  A  notice,  that  the  defendant  entered  upoa 
the  locus  tfi  quo  by  the  **  command,  authority, 
license,  or  permission,*'  of  plaintiff,  is  bad  for 
uncertainty,  t^. 

523.  A  notice,  allegfing  a  custom  in  the  inhab- 
itants of  a  town  for  all  persons  to  do  a  certaia 
act  on  a  prescription  in  the  que  estate,  is  bad,  for 
that  part  of  the  common  law  relating  to  rights 
accruing  by  custom  and  prescription  has  not 
been  practised  in  New  Jersey,  ib. 

524.  Notice  of  special  defence,  under  the  gea- 
eral  issue,  roust  state  the  same  substance  as  a 
plea ;  the  form  only  is  dispensed  with.  Bewdisk 
V.  Peckham,  1  Chip.  145.    S.  P.  ib.  172,  307. 

525.  A  notice  of  a  motion  to  strike  out  a  notice 
of  special  matu^r,  subjoined  to  a  plea  of  the  gen- 
eral issue,  is  in  the  nature  of  a  demurrer.  &mf 
V.  Men,  7  Halst  1. 

526.  In  New  Jersey,  a  party  cannot  plead 
specially  and  give  notice  of  the  same  subject- 
matter,  but  the  court  will  put  him  to  his  elec- 
tion, either  to  abide  by  his  plea  or  notice.  Brs- 
eaw  V.  MarlaU,  3  Halst  89. 

527.  If,  in  the  notice  of  special  defence  under 
the  general  issue,  provided  for  by  the  statute  of 
Vermont,  there  be  any  matters  which  would  be 
demurrable  if  pleaded  in  bar,  they  must  be  taken 
advantage  of  by  exception  to  the  evidence  of 
fered  in  support  of  them.  Rice  v.  Pollard,  1 
Tyler,  230. 

(e.)     Double  Pleas. 

528.  A  defendant  may  not  plead  double  with- 
out leave  of  the  court  Miller  v.  Fisk^  1  M'Coid, 
50. 

529.  The  filing  of  consistent  double  pleas  is  a 
motion  of  course.  Richardson  r.  WhitjiM,  2  ib. 
148. 

530.  A  motion  for  leave  to  plead  double  may 
be  granted,  if  it  will  not  be  a  surprise  to  the 
other  side.     Van  HoUon  v.  Lewis,  1  ib.  12. 

531.  A  motion  for  leave  to  plead  double  was 
refused  in  a  court  having  no  original  jurisdic- 
tion, only  an  appellate  one.  Fraser  v.  M'Leod, 
2  Bay,  407. 

532.  Double  pleading  is  allowed  in  real  as  well 
as  in  personal  actions.  Gordon  v.  Pdree,  % 
Fairf.  213. 

533.  Double  pleas  must  be  signed  by  counsel. 
SaUerlee  v.  SaUerlee,  8  Johns.  327. 

534.  On  a  motion  for  leave  to  reply  double,  it 
must  be  shown  that  the  matters  sought  to  be  r^ 
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plied  m  true.     JTAWt    t.  Brofijo*,  6  Wend. 

636.  Under  leaTe  for  dooble  pleading  to  a  writ 
of  entry  tmr  disseixin^  the  tenant  pleaded,  lat, 
mil  dissdxin;  2d,  in  bar,  that  the  demandant 
was  never  seised  modo  M  forma^  &c.  Upon 
demarrer,  the  secoiM  plea  was  adjud^d  bad,  as 
putting  in  issue  a  fact  which  must  be  proved 
under  the  first  issue.   Martin  y.  fVoods^  6  Mass.  6. 

(f.)   JhiplicUy  in  Pleading. 

536.  A  plea  must  be  a  single,  certain,  and 
material  point,  though  it  is  not  nilcessarj  that 
the  single  point  should  consist  of  a  single  fact 
8teward9on  v.  Wkite^  3  Har.  &  M*Hen.  &5. 

537.  Where  an  immaterial  fact  is  pot  in  issue, 
it  does  not  make  the  plea  double,  ih. 

538.  A  plea,  to  be  objectionable  for  duplicityi 
must  contain  more  than  one  Taltd  defence  to  the 
suit.    Porter  v.  Brackenaridgt^  2  Blackf.  386. 

539.  Since  the  abolition  of  special  demurrers, 
duplicity  does  not  vitiate  a  plea.  Bryan  ▼.  Bu- 
fard^  7  J.  J.  Marsh.  335. 

540.  Where  there  is  more  than  one  plea,  they 
are  not  regarded  as  bad  merely  on  account  of 
their  inconsistency.  Oardan  v.  Pierce,  2  Fairf. 
213. 

541.  A  plea  containing  several  dependent  and 
connected  facts,  all  constituting  but  one  defence, 
is  not  bad  for  duplicity ;  and  the  replication  may 
charge  all  or  any  of  those  facts,  without  being  bad 
for  multifariousness.  7\teker  v.  Ladd,  7  Cow. 
450.  Strang  v.  Smith,  3  Caines,  160.  Beddey 
V.  Moore,  1  M'Gord,  464.  PoUer  v.  Tiieomb,  1 
Fairf.  53.     Waddams  v.  Bumham,  1  Tyler,  233. 

542.  Where  the  defendant  pleads  two  distinct 
pleas,  neither  of  which  is  alone  a  defence,  though 
Doth  together  would  be,  and  the  plaintiff  replies 
separately,  and  goes  to  trial,  and  the  pleas  are 
found  for  the  derendant,  he  shall  have  judgment, 
for  the  two  pleas  will  be  considered  substantial- 
ly one,  though  in  form  two,  and  the  plaintiff, 
to  avail  himself  of  the  defect,  should  have  de- 
marred.     Shook  V.  FultOH,  4  Cow.  424. 

543.  The  introduction  of  matter  of  indueement 
or  surplusage,  not  constituting  a  defence  of  itself, 
will  not  constitute  duplicity.  Lord  v.  Tyler,  14 
Pick.  156.  Wilde,  J.,  in  Dunning  v.  Owen,  14 
Mass.  157. 

544.  Account  on  a  note  payable  in  instalments, 
*U^Sing  that  two  instakneots  were  doe,  and  a 
promise  to  pay  both,  is  not  double.  Tucker  v. 
Randall,  2  ib.  283. 

545.  If  two  pleas,  alike  in  substance,  are  filed, 
and  issue  is  taken  on  one,  a  failure  to  notice  the 
c»tber  is  not  cause  for  reversal.  Cain  v.  Fiynn,  1 
Dana,  143. 

646.  Action,  on  abend  for  the  payment  of  cer- 
tain sums  of  money  at  Amsterdam.  Plea,  that 
the  money  was  paid.  Replication,  that  the  sum 
paid  was  not  accepted  in  satisfaction  by  the 
agents  of  the  plaintiffs,  that  the  sum  was  not 
paid  on  the  day  appointed,  and  that  damages  and 
interest  due  for  non-payment  were  not  paid. 
Adjudged,  that  these  pleas  were  bad  for  duplicity. 
U.  States  V.  Gurne^,  1  Wash.  C.  C.  446. 

547.  The  plaintiff,  in  an  action  on  a  bond  of 
indemnification,  set  forth  an  attaohment  of  his 
property,  and  a  payment  in  discharge  of  the  suit. 
Held  not  to  constitute  duplicity.  Otis  v.  Blake, 
6  Mass.  336. 

548.  An  instmment  executed  by  a  third  per- 
son was  set  up  as  a  release  of  the  action.  A 
pleading,  denving  his  authority  to  release,  with- 
cot  this,  that  he  did  release,  is  bad  for  duplicity. 
MUk^  T.  dmold^  8  Pick.  178. 


549.  It  is  not  duplicity  in  a  declaration  to  pray 
for  judgment  for  certain  sums,  and  for  interest  on 
the  same.    Starr  v.  Henskato,  1  Root,  242. 

550.  To  an  indictment  for  larceny  in  a  dwell- 
ing-house, the  prisoner  pleaded  a  former  convic- 
tion in  the  police  oourt  for  the  same  offence; 
and  to  a  replication  that  the  larceny  charsed  in 
the  complamt  was  a  larceny  in  a  dwelling-house, 
of  which  crime  the  police  court  had  no  jurisdic- 
tion, he  rejoined,  denying  both  of  these  state- 
ments. Held,  that  the  rejoinder  was  not  double. 
Commonwealth  v.  Curtis,  11  Pick.  134. 

551.  A  plea  in  trover,  stating  that  the  goods 
were  sold  by  order  of  the  plaintiff  on  commission, 
and  that  the  defendant  was  discharged  under  the 
insolvent  act,  is  bad  for  duplicity.  Kennedy  v. 
Strong,  10  Johns.  289. 

552.  A  plea  ma^  contaih  as  many  facts  as  are 
necessary  to  constitute  one  defence,  and  will  not 
on  that  account  be  double.  Pateher  v.  Sprague^ 
2  Johns.  462. 

v.   Pleas  in  Bar  and  in  Abatement. 

553.  If  a  plea  in  abatement  and  one  in  bar  be 
filed  at  the  same  time,  the  latter  supersedes  thtf 
former;  but  a  replication  will  be  considered  as  a 
waiver  of  the  informality.  Cleveland  v.  Chan* 
dler,  3  Stew.  489. 

554.  Where  a  plea  begins  in  abatement  and 
concludes  in  bar,  it  may  he  considered  a  plea  in 
bar ;  and  if  a  demurrer  to  such  plea  concludes  in 
bar,  judgment  will  be  final.  Schoonmaker  v.  El- 
mendorf,  10  Johns.  49. 

555.  A  plea  which  commences  in  bar,  although 
it  contains  only  matter  in  abatement,  and  con- 
cludes in  abatement,  is  bad,  and  on  demurrer 
thereto,  final  judgment  will  be  rendered  for  the 
plaintiff.     BosweUs  v.  Blue,  Litt.  Sel.  Cas.  269. 

556.  A  defendant  cannot  plead  in  bcu-  the  same 
matter  which  he  has  previously  pleaded  in  abate- 
ment, and  which  has  been  overruled.  Coxe  v. 
Highee,  6  Halst.  395. 

557.  A  plea  in  bar  waives  a  plea  in  abatement^ 
and  avoids  a  demurrer  thereto.  Robertson  v.  Lea^ 
1  Stew.  141. 

558.  A  plea  commencing  with  matter  of  abate- 
ment, and  concluding  in  bar,  is  defective  and  bad 
on  demurrer.    Rogers  v.  Smiley,  2  Port.  249. 

559.  There  are  many  matters  which  may  be 
pleaded  either  in  bar  or  in  abatement.  Trtmrnier 
V.  HamUton,  3  M'Cord,  425. 

VI.   Special,  Pleas, 

560.  A  sneeial  plea,  amounting  to  the  general 
issue,  is  bad.    Kennedy  v.  Strang,  10  Johns.  289. 

561.  A  defendant  cannot  avau  himself  of  the 
same  matters,  by  way  of  special  plea  and  of  no- 
tice under  the  general  issue.  Camp  v.  JiUen,  7 
Halst  1. 

562.  The  2d  seetion  of  the  act  «*  for  the  more 
easy  pleading  in  certain  suits,"  1  New  York  R. 
L.  155,  allows  any  matter  to  be  given  in  evi- 
dence which,  if  speciallv  pleaded,  would  be  a 
defence  to  the  action;  but  not  matter  which 
would  be  no  defence,  though  speciany  pleaded. 
VoM  Steenbergh  v.  BigeUns,  3  Wend.  42. 

563.  Matter  of  defence,  not  coming  under  any 
known  plea,  may  be  set  forth  specially.  Bonajfh 
V.  Woodherry,  12  Pick.  456. 

564.  A  special  plea  in  bar,  which  contains  such 
matter  only  as  should  mitigate  the  damages,  is 
bad  on  demurrer.  Pope  v.  Davidson,  5  J.  J.  Marsh. 
400. 

565.  Certainty  to  a  common  intent  is  sulBEioient 
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in  a  speoial  plea.    Sptnctr  ▼.  SoutkwUk^  9  Johns. 
314. 

566.  Under  the  it&tute  of  Alabama,  aathoriiing 
a  defendant  to  file  as  many  leTeral  pleas  as  may 
be  essential  to  his  defence,  it  is  no  objection  to  a 
special  plea,  that  the  same  matter  of  defence 
would  be  available  under  the  general  issue.  And 
such  plea  does  not  come  wiuiin  the  rule  which 
prohibits  the  filing  of  pleas  which  amount  to  the 

feneral  issue.     Dunham  ▼.  Ridgel^  2  Stew.  d& 
brt.  402. 

567.  Where  a  special  plea  is  filed  in  short  by 
consent,  such  consent  is  only  a  waiver  of  the 
form,  and  not  of  the  ri^ht  to  have  the  matter  of 
defence  substantially  specified.  G«y/«  v.  Randle^ 
4  Port  23S. 

568.  Special  matters  of  defence,  for  want  of 
jurisdiction  over  the  subject-matter  of  controver- 
sy, or  person  of  the  defendant,  in  the  court  of  a 
sister  state,  must  be  specially  pleaded,  in  an  ac- 
tion on  a  judgment  recovered  in  such  state.  Hunt 
V.  Matifield,  2  Stew.  124. 

569.  After  issue  joined  on  special  pleas,  at  one 
term,  the  party  cannot  claim,  as  a  right,  to  plead 
the  general  issue  at  a  subsequent  term.  Roberts 
t.  TenneU^  4  Litt.  286. 

570.  Matters  of  defence,  arising  ailer  an  action 
IS  commenced,  must  be  pleaded  specially.  An- 
drtws  V.  Hooper,  13  Mass.  472. 

571.  The  court  will  not  always  grant  a  contin- 
uance for  special  pleading.  Cratgie  v.  MeUen^  4  ib. 
687. 

572.  Where  both  a  case  and  a  special  verdict 
have  been  made,  the  party  must  elect  to  proceed 
on  one  or  the  other  only.  Sleght  v.  Rkineiander, 
1  Johns.  192. 

573.  Whether  a  special  plea  shall  be  admitted 
aAer  the  jury  is  empanelled  is  in  the  discretion 
of  the  court,  which  will  not  be  examined  on  ap- 
peal.   Hamilton  v.  Wrigki^  4  Hawks.  283. 

See  Appkal,  113. 

574.  Matter  going  only  in  mitigation  of  dam- 
ages need  not  l^  specially  pleaded.  Joy  v.  HuU^ 
4  Verm.  465. 

575.  The  rule  of  law,  in  New  York,  requiring 
special  motions  to  be  made  at  the  earliest  day 
possible,  does  not  apply  to  motions  for  relief 
afiecting  the  substantisJ  rights  of  parties.  Doiy 
V.  Russel,  5  Wend.  129. 

VIl.    Other  Matters, 
^a.)    Conclusion  of  Pleadings. 

576.  A  general  traverse  ought  to  conclude  to 
the  country,  although  new  matter  of  inducement 
is  introduced ;  but  otherwise  of  a  special  traverse. 
Sampson  v.  Henry,  11  Pick.  379. 

577.  A  plea,  containing  both  matter  of  fact  and 
matter  of  record,  must  conclude  to  the  country. 
Thomas  v.  Rumsey,  6  Johns.  26. 

578.  Where  new  matter  is  introduced  in  a  plea, 
it  must  conclude  with  a  verification.  Stmiee  v. 
Heermance,  1  ib.  91. 

579.  Where  new  matter  is  pleaded,  or  where  the 
traverse  goes  to  only  a  part  of  the  facts  alleged, 
the  plea  must  conclude  with  a  verification.  Baity 
V.  SnUthy  1  Root,  243. 

580.  A  wrong  conclusion  of  a  plea  in  bar  can- 
not be  taken  advantage  of  under  a  general  de- 
murrer.    Terboss  v.  WiSUams,  5  Cow.  407. 

581.  Pleaof  performance  of  the  matters,  alleg- 
ed in  the  declaration  not  to  have  been  performed, 
should  conclude  to  the  country.  If  it  conclude 
with  a  verification,  plaintiff*  should  demur  or  plead 
over  to  the  country ;  merely  adding  a  similiter 
makes  no  issue.    Sherwin  v.  BUss,  4  Verm.  99. 


682.  Where  matters  of  fact,  as  well  as  of  reo- 
ord,  are  averred  in  a  plea,  the  conclusion  sliovld 
be  by  a  general  verification,  and  not  with  a  yen- 
fication  hj  the  record.  Shafer  v.  Stontbraker,  4 
Gill  A.  Johns.  345. 

583.  A  plea,  containing  both  matter  offset  and 
matter  of  record,  must  conclude  to  the  eountrj. 
Lytls  V.  LeSf  5  Johns.  112. 

(b.)   Immaterial  Issues  and  Departure. 

584.  The  issue  is  immaterial,  where  the  plea  on 
which  it  is  formed  does  not  gainsay  the  whole 
cause  of  action.  Shields  v.  Henderson,  1  Litt. 
239. 

585.  An  issue  made  upon  a  special  plea,  which 
amounts  to  a  general  issue,  is  not  an  immaterial 
issue.     Garrard  v.  fViUet,  4  J.  J.  Marsh.  628. 

586.  In  an  action  on  a  bond,  a  plea  "  that  no 
consideration  passed  from  the  plaintiff  to  the 
defenduit,"  is  no  bar,  and  an  issue  thereon  is  im- 
material.   Hook  V.  Hook,  3  J.  J.  Marsh.  111. 

587.  Where  the  issue  joined  is  immaterial,  the 
court  will  give  judgment,  according  to  the  right 
of  the  cause,  upon  the  whole  record.  Barber  v. 
Gordon,  2  Root,  95. 

588.  If  the  issue  is,  whether  certain  matters, 
concerning  which  arbitrators  made  no  award, 
were  submitted  or  not,  it  is  nat  an  immaterial 
issue.     Blackman  v.  Jfiehols,  ib.  243. 

589.  L.  covenanted  with  R.  to  hold  certain 
moneys  for  the  separate  use  of  a  married  woman, 
and  to  pay  over  the  same  to  her  on  her  written 
request,  attested  by  two  persons.  To  an  action 
by  R.,  for  not  complying  with  such  a  request,  the 
defendant  pleaded  that  the  request  was  induced 
by  the  husband  and  others,  by  fraud  and  colla- 
sion,  in  order  to  get  the  control  of  the  property ; 
and  the  plaintifl^  replied,  denying  the  fraud  and 
collusion.  Held  not  to  tender  an  immaterial 
issue.     Richardson  v.  Learned,  10  Pick.  2b'l. 

590.  Departure  consists  in  alleging  new  matter 
not  tending  to  fortify  the  traversed  matter,  and 
will  vitiate  a  pleading.  Paine  v.  Foz,  16  Man. 
129.  Keay  v.  Goodwin^  ib.  1,  2.  Darling  ▼. 
Chapman,  14  ib.  101,  103. 

591.  A  marshal,  to  whom  an  execution  was 

given  upon  a  judgment  obtained  by  the  United 
tates  for  a  penalty,  redelivered  to  the  debtor 
the  goods  upon  which  he  had  levied,  on  being 
served  with  a  warrant  of  remission.  An  action 
was  thereupon  brought  against  him,  in  the  name 
of  the  United  States,  for  £e  moiety  of  the  penal- 
ty allowed  to  the  ofilicers  of  the  customs,  but  the 
declaration  alleged  no  interest  in  them,  but  only 
in  the  United  States.  The  defendant  pleaded  the 
remission.  The  plaintiffs  replied,  the  interest 
of  the  officers  in  the  penalty.  Held,  on  special 
demurrer,  that  this  was  a  departure.  U.  Statu 
V.  Morris,  Paine,  209. 

592.  Indictment  charging  larceny  in  a  dwell- 
ing-house ;  plea,  alleging  a  former  conviction  by 
the  police  court  for  pilfering  the  same  articles ; 
replication,  that  the  larceny  charged  in  the  com- 
plaint was  in  a  dwelling-house,  of  which  the 
police  court  had  no  jurisdiction.  A  rejoinder, 
that  the  larceny  charged  was  not  in  a  dwelling- 
house,  is  not  a  departure.  CommonwealthY*  Cur- 
tis,  11  Pick.  134. 

( c.)    Surplusage. 

593.'  A  declaration  substantially  good  is  not 
vitiated  by  matter  of  surplusage.  Holbrook  v. 
Judd,  1  Root,  456. 

594.  Surplusage  in  pleadings  does  not  vitiate 
after  verdict.     Carroll  v.  Pea^,  1  Pet.  18. 
^  59^.  In  an  action  on  an  agreement  by  way  ^ 
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.ease,  general  ayerments  of  readineM  and  of  re- 
quest on  the  proper  day,  are  sufficient,  especially 
after  verdict ;  and  it  is  sufficient  to  charge  a  per« 
aonal  demand,  though  it  be  not  made  on  the 
land.  t^. 

596.  If  immaterial  matter,  not  mere  surplus- 
age, be  alleged,  it  must  be  proved  as  laid.  Conn 
▼.  GanOj  1  Ham.  483. 

597.  Where,  on  the  face  of  a  declaration,  one 
of  the  counts  appears  superfluoos,  the  court  will, 
upon  motion,  order  it  to  be  struck  out.  But 
wherever  there  are  several  counts,  containing  a 
material  difference  in  the  statement  or  demand, 
to  enable  the  plaintiff  to  avail  himself  of  the 
proof  of  different  and  material  facts,  the  court 
will  not  interfere.     LdltU  v.  BlwU,  13  Pick.  473. 

598.  Wherever  the  whole  allegation  may  be 
struck  out  of  the  declaration  wtOiout  affecting 
the  legal  right  of  the  party,  it  may  be  struck  oat 
as  surplusage;  otherwise,  if  it  constitute  a  part  of 
a  material  allegation.  U,  ^ates  v.  Bumkam,  1 
Mason,  57. 

599.  Immaterial  matters,  alleged  in  aggravation 
of  damages  only,  will  be  rejected  after  verdict  as 
surplusage.  Danids  y.  Daniels,  7  Mass.  135. 
RUhurds  v.  Famham,  13  Pick.  451.  But  see 
Bonus  Y.  Hurd,  11  Mass.  59. 

GOO.  In  an  action  on  a  note  payable  by  instal- 
ments, the  de<Haration  set  forth  the  note,  and  al- 
leged that  the  time  for  two  of  the  instalments 
hSl  elapsed,  and  that  the  whole  note  was  dae. 
On  general  demurrer,  these  allegations  were  re- 
jected as  surplusage.     Tkuksr  v.  Randall^  2  ib. 

GOl.  A  seUicst  repugnant  to  the  preceding 
matter  is  void,  and  may  be  rejected  as  surplus- 
age ;  but,  if  not  repufuant,  but  agreeing  with  it, 
then  it  is  in  direct  affirmation,  and  shall  be  taken 
positively.     Vail  v.  Lewis,  4  Johns.  450. 

602.  In  an  action  on  a  note  payable  to  S.  B. 
and  P.  M.,  agents  for  W.  B.,  the  plaintiffs  de- 
scribed themselves  *'  as  agents  for  W.  B.'*  It 
was  held  to  be  merely  a  description  of  the  per- 
sons, and  that  these  words,  ''as  agents,**  &c. 
might  be  rejected  as  surplusage.  Bond  v.  Belts, 
Breese,  158. 

603.  If  a  plaintiff  states,  in  his  writ,  "  that  he 
sues  by  conservator,"  and  if  his  appearance  is 
recorded  in  usual  form,  and  nothing  appears  from 
the  record  that  he  is  under  any  disability,  those 
words  may  be  rejected  as  surplusage,  and  judg- 
ment in  his  favor  will  not  be  erroneous.  Wood' 
ford  v.  Webster,  3  Day,  472. 

604.  Whatever  comes  under  a  videlicet,  if  in- 
consistent with  the  precedent  matter,  may  be  re- 
jected as  surplusage.  Blackwell  v.  The  Board, 
4rc.,  of  Lawrence  Co,  2  Blackf.  143. 

( d.)    Withdrawing  and  discontinuing  Pleadings. 

605.  It  is  in  the  discretion  of  the  common 
pleas  to  allow  a  defendant  to  strike  out  a  plea 
Off  non  est  faetmrn,  and  rely  on  his  plea  of  pay- 
ment.    Waggoner  v.  lAne,  3  Binn.  589. 

606.  A  defendant  will  not  be  allowed  to  with- 
draw a  plea  of  non  assumpsit,  and  rel^  on  his  plea 
of  payment,  where  the  plaintiff  has  mcurred  the 
expense  of  proving  the  delivery  of  goods.  Jack' 
son  V.  Winchestor,ll  Testes,  529. 

607.  A  plaintiff  may  discontinue  a  count  in  his 
declaration,  before  verdict,  and  waive  the  issues 
joined  thereon.   Hughes  v.  Moore,  7  Cranch,  176. 

608.  In  an  action  against  several,  a  discon- 
tinuance against  one,  for  want  of  service,  is, 
in  the  absence  of  any  statute  to  the  contrary,  a 
discontinuance  as  to  all ;  and  such  discontmu- 
%nc6  appeadng  in  the  declaration,  will  sustain 


a   demurrer  thereto.     Thompson  v.  Saffold,  2 
Stew.   494. 

609.  A  plaintiff  who  has  submitted  his  action 
to  referees,  under  a  rule  of  court,  cannot  discon- 
tinue.    Haskell  v.  Whitney,  12  Mass.  47. 

610.  Where  a  party,  in  consequence  of  a  loss 
of  the  writ,  has  a  misentry  entered  by  leave 
of  court  to  an  action  which  has  been  on  the 
docket  several  terms,  it  is  a  discontinuance,  with- 
in the  Massachusetts  statute  of  1784,  c.  28,  giving 
costs  in  case  of  discontinuance.  GUbreth  v. 
Brown,  15  ib.  178. 

611.  After  pleas  are  filed,  and  an  issue  made 
up,  the  court  ought  not,  at  a  subiequent  term,  to 
permit  the  withdrawal  of  them,  without  good 
cause.  Bobbins  v.  Treadway,  2  J.  J.  Marsh. 
540. 

612.  A  nolle  prosequi  to  the  whole  declaration 
has  the  effect,  not  of  a  retraxit,  but  of  a  discon- 
tinuance, and  is  no  bar  to  a  subsequent  suit  for 
the  same  cause.  Lambert  v.  Santford,  2  Blackf. 
137. 

613.  A  plea,  filed  by  a  volunteer  counsel,  with  • 
out  authority,  may  be  withdrawn  on  motion,  and 
it  is  error  to  refuse  to  permit  it  to  be  withdrawn. 
Bell  V.  Ursury,  4  Litt.  334. 

614.  Where  a  demurrer  to  pleas  was  not  dis- 
posed of,  as  appeared  of  record,  and  there  was  a 
trial  upon  the  merits,  and  motion  in  arrest  of 
judgment,  held,  that  the  motion  in  arrest  of  judg- 
ment was  an  abandonment.  Davis  v.  Dickson, 
2  Stew.  370. 

615.  The  filing  of  an  «'  additional  plea,"  by 
leave  of  court,  alter  demurrer  to  former  pleas  is 
sustained,  is  not  an  abandonment  of  such  former 
pleas.    Ready  v.  Thompson,  4  Stew.  &,  Port.  52v 

616.  The  court  may  permit  a  defendant  to 
withdraw  his  plea  before  goinsr  to  trial,  if  such 
withdrawal  does  no  injury  to  uie  plaintiff.  Bell 
V.  Hutchinson,  2  M*Cord,  409. 

(e.)    Frivolous,  False,  and  Dilatory  Pleadings. 

617.  A  plea  will  not  be  set  aside  as  frivolous 
merely  because  the  court  has  held  one,  precisely 
like  it,  ba4  on  demurrer;  nor  can  the  plaintiff 
treat  it  as  a  nullity,  and  enter  a  rule,  of  course, 
for  judgment  by  default,  or  confession  by  niZ 
dieU  ;  but  the  defendant  has  a  riffht  to  retain  it 
on  the  record,  and  have  it  passed  upon,  with  a 
view  to  bring  a  writ  of  error.  Davis  v.  Adams, 
4  Cow.  142. 

618.  A  plea  will  not  be  set  aside,  on  the  ground 
of  iU  falsity,  unless  it  appears  intended  to  entrap 
the  plaintiff,  by  drawing  him  into  a  course  of 
special  pleading  which  may  compromit  his  rights. 
TStcker  v.  Ladd,  4  Cow.  47. 

619.  But  where  the  sham  pleas  appear  to  oc- 
casion delay  and  expense,  they  will  be  set  aside, 
even  after  replication,  demurrer,  and  joinder. 
Brewster  v.  Bostwick,  6  Cow.  34. 

620.  It  is  a  general  principle  that,  if  matter  set 
up  in  bar  is  obviously  and  grossly  insufficient, 
idle,  and  frivolous,  the  court,  in  its  discretion, 
may  strike  it  out,  without  putting  the  adverse 
party  to  the  inconvenience  or  delay  of  a  de- 
murrer.    Coxe  V.  Higbee,  6  Halst.  395. 

621.  Where  a  plea  is  put  in,  which  the  plaintiff 
considers  as  frivolous,  or  a  nullity,  he  may  either 
enter  a  de&ult  for  want  of  a  plea,  or  demur,  but 
must  not  apply  to  the  court  for  judgment  by  de- 
fault.    Falls  V.  Stiekney,  3  Johns.  541. 

622.  It  has  been  the  immemorial  practice  of 
courts  to  order  frivolous  counts  and  false  pleas 
to  be  struck  from  the  record.  Anonynums,  % 
Halst.  160. 

623.  In  Maryland^  no  dilatory  plea  can  be  re- 
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eeived  after  the  rale  day,  imleM  the  fact  apon 
which  it  is  founded  occurred  Bubsequent  to  the 
rale  day.  WkiUmgton  ▼.  Fmrmen  Bank^  5  Har. 
&  J.  489. 

(j24.  A  dilatory  plea  should  be  sworn  to.  Dsy 
y.  Hmmhtargk^  1  Browne,  75. 

685.  Special  pleas,  if  false,  will  be  stricken 
•ttt,  on  motion.     OakUtf  y.  Deooe,  12  Wend.  196. 

626.  If  a  plea  show,  on  its  face,  that  it  is  a 
sham  plea,  it  should  be  rejected  on  motion. 
UemderMim  y.  Reedj  1  Blackf.  347. 

627.  A  general  affidavit  of  merits  is  sufficient 
to  resist  a  motion  to  strike  out  a  plea  as  false, 
where  there  is  no  intricacy  in  the  defence  in* 
terposed.    Bowen  y.  Bissell^  6  Wend.  511. 

628.  A  plea,  contradicting  the  record,  or  im- 
puting fraud  to  the  court,  is  inadmissible.  Mid* 
dlHawu  y.  ^mes,  7  Verm.  168. 

(f.)   AmendmmU  of  Dularationa  and  Pleadings. 

629.  On  obtaining  leaye  to  amend  a  declara- 
tion, the  plaintiff  may  file  a  new  one.  Grant 
y.  GroMkcnj  Hardin,  85. 

630.  A  defendant,  who  has  put  in  the  wrong 
plea,  may  haye  liberty  to  alter  it,  although  the 
cause  is  on  trial  to  the  jury.  Benedict  y.  ASdb- 
s<s,  1  Root,  434. 

631.  A  party  will  not  be  admitted  to  alter  his 
plea,  where  it  is  not  relevant  to  his  case.  Mett 
y.  DatoneTj  ib.  425. 

632.  The  court  will  allow  amendments  where 
there  are  errors  in  pleading  on  both  sides.  Rey^ 
nolds  y.  Torraneey  Const.  Rep.  1525. 

633.  Leave  to  amend  pleadings  may  be  given 
afler  demurrer  sustained  to  them.  Dmmt  y. 
Bttms,  I  Mis.  264. 

634.  After  an  amendment  by  adding  new 
counts,  the  court  refused  leave  to  add  a  plea 
of  the  statute  of  limitations  to  the  former  plea, 
out  said  the  defendant  might  substitute  one  for 
the  other.     Chreen  v.  Gill,  5  Mass.  379. 

635.  A  declaration  was  permitted  to  be  amend- 
ed, in  the  supreme  court  of  New  York,  by  adding 
a  count  setting  forth  a  special  agreement,  nine 
years  after  the  commencement  m  thp  suit,  and 
after  three  trials  had  at  the  circuit ;  the  agreement 
having  been  proved  at  each  trial,  without  objec- 
tion to  the  declaration,  and  the  statute  of  limi- 
tations having  run  so  as  to  bar  a  new  action. 
MUUr  v.  Walem,  6  Wend.  506. 

636.  Where  a  suit  is  commenced  by  the  filing 
and  service  of  a  declaration,  such  declaration 
may  be  amended,  as  of  course  the  same  as  if 
filed  after  process.    People  v.  Monroe^  5  ib.  105. 

637.  An  amendment  of  a  declaration  in  a 
penal  suit,  will  be  allowed,  as  in  ordinary  actions. 
Barker  v.  M' Henry ^  6  ib.  516. 

638.  In  South  Carolina,  the  plaintiff  may 
amend  as  lonfj;  as  there  is  any  thing  to  amend 
by ;  but  the  mistake  and  correction  must  appear 
en  the  record,  otherwise  a  venire  de  novo  will 
be  awivded.  Bromi  v.  tmegwOy  2  HilL  S.  C. 
447. 

639.  An  amettdmenft  by  inseiiing  a  Hew  sub- 
stantive offence  should  be  disallowed,  if  the 
statute  of  limitations,  has  run  against  it.  Ike 
Harmtmy,  1  Gallis.  123. 

640.  After  a  party  obtains  leave  to  amend  a 
plea,  judgpooent  cannot  be  obtained  against  him 
for  its  insufficiency,  but  a  rule  should  be  given 
for  him  to  plead.  Beauehamp  v.  Mmddj  Hardin, 
163. 

641.  An  amendment  of  the  declaration,  offered 
after  the  jury  is  sworo,  and  introducing  a  new 
cause  of  action,  cannot  be  allowed.  PojCmostsr* 
General  v.  Bidgioay^  Gilpin,  135. 


VIII.  Demurrer  to  Pleadingw. 

642.  Motions,  demurrem,  dec.,  should  be  de 
terroined  by  the  court  in  the  order  in  which  they 
are  made :  a  demurrer,  while  a  motion  to  dismin 
is  undisposed  of,  is  a  waiver  of  the  motion ;  and  a 
plea  of  tiie  general  issue,  the  demuner  being  as- 
disposed  of,  is  a  waiver  of  the  demurer.  CM 
y.  ingaUe^  Breese,  180. 

643.  Where  each  party  demurs  to  some  plead- 
ing of  the  other  perty,  the  one  first  demurring 
should  make  up  the  demurrer  book.  Ltilcr  v. 
Pt«rsim,8Cow.  113. 

644.  A  demurrer  by  either  party  has  the  eflfect 
of  laying  open  to  the  court,  not  onl^  the  plead- 
ing demurred  to,  but  the  entire  record,  for  their 
judgment  upon  it  as  to  the  matter  of  the  law 
PheAe  v.  J«f ,  Breese,  207.  - 

645.  A  general  demurrer  admits  the  truth  of 
all  facts  which  are  well  pleaded.  Morgan  v. 
BoUard,  1  A.  K.  Marsh.  556.  AesZ  v.  OnOce, 
7  Har.  &  J.  372.  M^CoUough  v.  Cowm^  Const 
Rep.  516.     Coxe  v.  Ovtick,  5  Halst.  328. 

646.  Though  a  demurrer  admits  facts  weC 
pleaded,  with  a  view  to  determine  their  legal 
sufficiency,  it  cannot  be  used  as  an  instrument 
of  evidence,  or  an  issue  in  fact.  Pease  v.  Pkdps, 
10  Conn.  62. 

647.  Upon  geiieral  demurrer,  if  is  the  doty  of 
the  court  to  look  to,  and  adjudicate  upon,  all  the 
pleadings  in  the  case.  Jglekart  v.  diaU,  2  Gill 
A  Johns.  235. 

648.  A  demurrer  to  a  plea  opens  the  preceding 
pleadings,  and  the  court  will  look  back  to  the 
plaintiff's  right  to  recover  on  the  matter  set  oat 
by  him.    Bender  v.  Graham,  Minor,  269. 

649.  If  a  party  demurs,  and  his  previous  plead- 
ings be  adiudged  bad,  the  regular  mode  is  to 
overrule  the  demurrer,  and  give  judgment 
against  the  party  demurring.    C^rk  v.  Murphy, 

1  Mis.  114. 

650.  The  rale  that,  on  demurrer,  judgment 
shall  be  given  against  the  party  who  commttf 
the  first  fault,  applies  only  where  the  previoni 
pleading  is  bad  in  substance,  and  not  defective 
m  form  merely.     Tuhbs  v.  CanoeU,  8  Wend.  129. 

651.  A  demurrer  brings  the  whole  pleading 
before  the  court,  and  they  are  bound  to  give 
judgment  against  the  party  who  committed  the 
first  defect  in  matter  of  substance.  SUtk  v. 
Price,  1  Bibb,  272.  Joneo  v.  Orugett,  ib.  447 
Bodine  v.  Wade,  ib.  458.  Murdoch  v.  Whiter,  1 
Har.  &  Gill,  471.  Sargeant  r.  Johnson,  1  M*Cord, 
336.  Roger  v.  Smaey,  2  Port.  349.  TiUMsUm 
V.  atipp,  1  Blackf.  77.  Snyder  v.  State  Sank, 
Bieese,  122.  Phe^  v.  Jay,  ib.  207.  KUgour  r. 
Miles,  6  Gill  A  Johns.  268.  U.  States  v.  ^rthtr, 
5  Cranoh,  257.  Stoney  v.  M  'JfeUe,  1  M'Cord,  ^. 
GrisiDold  y.  JfatioTud  Ins.  Co.  3  Cow.  96.  V. 
States  y.  Ssewyer,  1  GalKs.  86.  Headingtem  r. 
/fef,  7  Ham.  (Part  1st,)  229. 

652.  In  case  of  a  good  dennirrer,  the  court 
look  back  to  the  first  lault  in  pleading,  and  ren- 
der judgment  accordingly.    PearooJl  v.  DioigM, 

2  Mass.  84.  Frost  v.  Hammatt,  11  Pick.  70. 
I>yef  v.  «svens,  6  Mass.  380.  Keay  r.  Goodwm. 
16  ib.  1. 

653.  Jiliter,  in  case  ef  demun«r  to  t  plea  m 
abatement.     CHfford  v.  Cany,  1  Mass.  495, 500. 

.  654.  But  demurrer  to  a  plea  will  not  ope« 
pleadings  filed  prior  to  a  previews  demarrer. 
Rogers  v.  Smiley,  2  Port.  249. 

655.  Where  the  replication  is  demurred  tois 
fnswffrcient,  if  the  plea  is  also  insufficient,  the 
court  will  go  back  to  the  first  fault,  and  pf^ 
judgment  £t  the  phnatifT.      Dtfy  v.  PiMt,  4 
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Maof.  104.  Morgan  v.  Morgan^  4  Gill  &  Johns. 
395.     Darsey  v.  Pannell^  ib.  471. 

656.  Where  a  defendant  demurs  to  a  replioa- 
tton  which  is  adjudged  good,  he  cannot  attack  the 
declaration.     Dearborn  v.  KetU,  14  Wend.  183. 

657.  So,  where  the  defendant  has  pleaded  the 
genera]  issue,  he  cannot,  on  a  demurrer  to  sub- 
sequent pleadings,  object  to  the  sufficiency  of 
the  declaration,  ib. 

658.  Upon  a  general  demurrer  to  a  declaration, 
the  only  question  to  be  determined  by  the  court 
is,  whether  the  facts  contained  in  it,  the  truth  of 
which  is  confessed  by  the  demurrer,  show  such 
a  case  as  can  be  enforced  in  a  court  of  law. 
Weems  ▼.  MUlard^  2  Har.  Sl  Gill,  143. 

659.  If  a  declaration  is  bad,  the  defendant 
should  demur,  or  move  in  arrest  of  judgment. 
He  cannot,  upon  the  trial,  object  to  the  evidence 
in  support  of  it,  provided  it  is  consistent  with 
the  declaration,  merely  on  the.  ground  of  its  in^ 
sufficiency  to  maintain  the  action.  Cunningham 
T.  Hemdon^  2  Call,  530. 

660.  Where  the  defendant  pleads  and  demurs 
to  the  whole  declaration,  and  the  demurrer  is 
overruled,  judgment  ought  not  to  be  entered, 
without  first  trying  the  issues  joined  on  the 
pleas.    Waller  v.  EUiSj  2  Munf.  88. 

661.  A  general  demurrer  to  a  declaration  can- 
not  be  sustained,  if  the  declaration  contains  one 
good  count.  Moor  v.  Dewees^  Litt.  Sel.  Gas. 
§27.  Cochran  v.  Scott,  3  Wend.  229.  Cuyler  v. 
Rochester,  12  ib.  165.  Famham  v.  Hay,  3  Blackf. 
167.  BeUon  v.  Gibbon,  7  Halst.  76.  Mumford  v. 
Fitzhugh^  18  Johns.  457.  Commissioners  v.  Har- 
rington, 1  Blackf.  260.  Gidney  v.  Blake,  11 
Johns.  54.  LMsk  v.  Cook,  Breese,  53.  fVise  v. 
Busk,  4  Litt.  429.  Peltigrew  v.  Pettigrew,  1 
Stew.  580.    Roe  v.  CnUc^field,  1  H.  i&  M.  361. 

662.  In  such  case,  if  a  writ  of  inquiry  is  exe- 
cuted after  overruling  the  demurrer,  it  seems  the 
defendant  may  nevertheless  object  to  the  admis- 
sion of  evidence  applying  only  to  the  faulty 
counts,  and  tender  a  bill  of  exceptions  or  demur- 
rer to  the  evidence,  or  may  apply  to  the  court,  to 
instruct  the  jury  to  disregard  such  faulty  counts. 
But  if  no  such  course  be  taken,  and  entire  dam- 
ages are  given,  the  verdict  will  be  good,  and 
indgment  will  not  be  arrested.  Roe  v.  Crutch' 
fields  1  H.  &  M  361. 

663.  Where  there  is  a  demurrer  to  the  whole 
declaration,  and  one  of  the  counts  is  bad,  that 
count  cannot  be  referred  to  for  the  purpose  of 
aiding  the  other  counts.  JfeLson  v.  Stoan,  13 
Johns.  483. 

664.  Where  there  are  several  counts,  the  gen- 
eral issue  is  pleaded,  and  a  special  plea  to  one  of 
the  counts,  and  a  demurrer  to  the  special  plea  is 
overruled,  it  is  erroneous  to  give  judgment  for 
the  defendant  until  the  other  issues  are  tried. 
HtnUh  V.  Coleman,  1  Bibb,  488. 

6G5.  Where,  upon  demurrer,  the  matter  of  a 
^lea  is  adjudged  not  a  bar,  and  a  writ  of  inquiry 
«  awarded,  the  case  is  not  opened  by  the  jury 
returning  a  special  verdict  finding  the  same  lacts 
■et  forth  in  the  plea.  The  judgment  on  the  de- 
murrer estops  the  party  against  whom  it  is  given. 
Busk  V.  CnUekfield,  5  Ham.  109. 

GG6.  The  filing  of  pleas  which  are  required  to 
be  sworn  to  by  the  Kentucky  statute  should  be 
objected  to ;  a  demurrer  waives  the  oath.  Jngra- 
k»nt  V.  Arnold,  1  J.  J.  Marsh.  406. 

667.  Where  a  bill  of  exceptions  has  been  taken, 
and  also  a  demurrer  to  evidence,  the  court  will 
not  compel  the  party  to  elect  which  he  will 
bring  on  for  argument.    Lewis  v.  Feio,  5  Johns.  1. 

Q&.  If  the  defendant  pleiads  iBvaral  ple^, 
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upon  whtoh  isaues  in  fact  are  joined,  and  de- 
murs besides  to  a  replication  of  the  plaintiff, 
who  joins  in  the  demurrer,  the  court  should  de- 
cide upon  the  demurrer  before  swearing  the  jury 
to  try  the  issues,  in  order  that,  if  the  demurrer  is 
found  insufficient,  an  issue  in  fact  may  be  made 
up,  upon  such  replication,  for  the  jury.  Green 
V.  Dulany,  2  Munf.  518. 

669.  If  a  party  would  avail  himself  of  the  opin- 
ion of  an  appellate  court  upon  any  point  of  law 
which  may  arise  in  a  case,  he  must  demur,  or 
move  the  court  to  instruct  the  jurv,  or  present 
notes  for  a  special  verdict.  If,  however,  he 
chooses  to  risk  his  cause  with  the  jury  alone, 
he  must  submit  to  their  verdict.  Syme  v.  Btitler, 
1  Call,  105. 

670.  Where  the  court  have  ^iven  their  opinion 
that  a  plea  is  good,  and  the  plaintiff  has  excepted 
to  tliat  opinion,  they  may  refuse  to  receive  a  de- 
murrer to  the  plea.  Bruce  v.  Mathers,  2  Bibb,  294. 

671.  Judgment  on  overruling  a  demurrer  is 
final,  unless  the  party  demurring  ask  and  obtain 
leave  to  plead  over.  Greening  v.  Brown,  Minor, 
353, 

672.  Afler  an  opinion  is  given  overruling  a 
demurrer,  the  court  may,  in  their  discretion,  giv« 
leave  to  withdraw  the  demurrer  and  plead.  Bruce 
V.  Mathers,  2  Bibb,  294. 

673.  On  overruling  a  plaintiff's  demurrer, 
judgment  should  be  entered  for  the  defendant, 
unless  the  plaintiff  tenders  a  valid  replication, 
and  asks  leave  to  withdraw  the  demurrer.  Pat' 
rick  V.  Conrad,  3  A.  K.  Marsh.  612. 

674.  Where  a  demurrer  to  a  declaration  is 
overruled,  the  demurrant  should  not  be  permitted 
to  withdraw  iL  unless  upon  filing  a  valid  plea. 
Surlott  V.  Pratt,  ib.  174. 

675.  Where  judgment  is  entered  against  the 
defendants  on  demurrers  to  pleas,  the  oourt  will 
not  at  a  subsequent  term  permit  them  to  fiUi 
other  pleas.     Ralston  v.  Bullitts,  3  Bibb,  261. 

676.  Afler  a  general  demurrer  is  argued  and 
overruled,  if  the  defendant  wishes  leave  to  plead 
to  the  merits,  he  should  satisfy  the  court  that  it 
was  necessary  to  attain  justice,  and  not  for  delay 
and  vexation.  Violett  v.  Dale,  1  Bibb,  144.  Leave 
to  plead  to  the  merits  being  refused  in  the  court 
below,  the  party  excepting  to  such  decision 
should  present  the  plea  itaelf  to  the  court  of 
appeals,  that  they  may  judge  whether  it  is  a  plea 
to  the  merits,  ib. 

677.  A  demurrer,  though  not  sustainable,  must 
be  disposed  of;  it  cannot  be  treated  as  a  nullity, 
and  judgment  entered  as  by  default.  Floumoy 
V.  Hickman,  Minor,  93. 

678.  The  plaintiff  cannot  demur  and  reply  to 
the  same  plea.  Riley  v.  Harkness,  2  Blackf.  34. 
But  see  Eppes  v.  Smith,  4  Munf.  466. 

679.  A  defendant  cannot  demur  and  plead  to 
the  same  count  at  the  same  time.  Taylor  v.  Rhea, 
Minor,  414.  Gayle  v.  Smith,  ib.  83.  Hair  v. 
Weaver,  1  Blackf.  77.  Rickert  v.  Snyder,  5  Wend. 
104. 

680.  A  party  demurring  in  good  faith,  and 
with  merits,  this  being  shown  by  affidavit,  may 
withdraw  his  demurrer  and  plead,  though  the  de- 
murrer be  overruled  as  frivolous.  Miller  v.  Heathy 
7  Cow.  101.     Hancock  v.  Vaioter,  Hardin,  510. 

681.  Where  there  is  a  demurrer  in  a  cause,  the 
party  whose  pleading  is  demurred  to  may  notice 
the  cause  for  argument,  for  the  frivolousness  of 
the  demurrer,  although  the  party  demurring  had 
omitted  to  make  up  and  serve  the  demurrer 
books.     Townsend  v.  Wheeler,  4  Wend.  196. 

682.  In  New  York,  leave  to  withdraw  a  de- 
I  m^^rer  will  be  given,  notwithftanding  a  special 
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demurrer  has  been  interposed,  if  the  matter 
assigned  as  special  cause  legitimate!/  arises 
under  the  general  demurrer.  BoUofu  ▼.  Law- 
renecyl  Wend.  461. 

*  683.  Where  a  defendant  demurs  and  pleads  to 
the  same  matter,  and  issues  of  fact  are  tried,  he 
will  be  presumed  to  have  waived  his  demurrer. 
Morrison  t.  Morrison^  3  Stew.  444. 

684.  Where  the  defendant  filed  a  demurrer  to 
the  declarati9n,  and  the  record  found  that  he 
withdrew  his  plea,  and  no  plea  was  of  record,  it 
was  held,  that  this  was  an  abandonment  of  the 
demurrer.  Brahan  ▼.  ColUns^  Minor,  169.  PeO" 
cock  V.  Banks,  ib.  387. 

685.  A  demurrer  does  not  lie  to  a  writ  of  error. 
Blanchard  y.  IVild,  1  Mass.  342. 

686.  Where  the  defendant  files  a  general  de- 
murrer to  the  plainttfir*s  declaration,  and  at  the 
same  time  files  pleas  in  bar,  which  are  demurred 
to,  the  court  ought  to  decide  first  on  the  demur- 
rer to  the  declaration.  Mtddrow  r.  M'CUland,  1 
Litt.  1.  SonurviUe  v.  MerriU^  1  Port.  107.  Read 
T.  Cisnev,  4  Litt.  137. 

687.  The  sufficiency  of  a  plea  can  be  deter- 
mined only  on  demurrer.  Day  y.  Hamburgh,  1 
Browne,  75. 

688.  Departure  or  misjoinder  of  counts  may 
be  demurred  to  generally.  Keay  y.  Goodwin,  16 
Mass.  1.     Fairfidd  y.  Burt,  11  Pick.  244. 

689.  A  demurrer  does  not  reach  the  order  of 
pleading,     deavdand  v.  Chandler,  3  Stew.  489. 

690.  A  special  plea  is  not  demurrable  merely 
because  the  matter  pleaded  is  available  under  the 
general  issue.    Brown  v.  Jones,  3  Port.  420. 

691.  Duplicity  can  only  be  taken  advantage  of 
under  a  special  demurrer.  Seymour  v.  Mitchel, 
2  Root,  146.  Smith  v.  Jforthrup,  1  ib.  3b7.  Otis 
V.  Blaks,  6  Mass.  336.  Stewardson  v.  White,  3 
Har.  A.  M'Hen.  455.  Martin  v.  Ray,  1  Blackf 
291.  So  of  infbrm^ity.  SingUum  v.  Carr,  1 
fiibb,  554. 

692.  A  demurrer  for  duplicity  must  point  out 
wherein  the  duplicity  consists.  Currie  v.  Henry, 
2  Johns.  433.  Stewardson  v.  White,  3  Har.  & 
M'Hen.  455. 

693.  By  statute  in  Connecticut,  the  defendant, 
having  pleaded  to  the  issue,  cannot  demur. 
Wooster  v.  ^mons,  Kirby,  89. 

694.  Formal  defects  in  a  declaration  must  be 
specially  demurred  to.  Dole  v.  Weeks,  4  Mass. 
451.     Taeker  v.  RandaU,  2  ib.  283. 

695.  So,  too,  of  the  objection  that  a  plea 
amounts  to  the  general  issue.  Freeport  v.  Edge' 
eomb,  1  ib.  459. 

696.  A  special  demurrer  will  be  taken  as  a 
general  one,  as  to  all  causes  of  demurrer  not  as- 
signed.    Tucker  v.  Randall,  2  ib.  283. 

697.  It  is  no  ground  for  demurrer,  that  a 
special  plea  amounts  to  a  general  issue.  Whit- 
Uesey  v.  Woleott,  2  Day,  431.  York  v.  Jones,  2 
N.  Hamp.454.  Crandall  v.  OaUup,  12  Conn.  365. 

698.  A  formal  objection,  not  noticed  in  a  special 
demurrer,  will  not  be  regarded  by  the  court. 
Snyder  v.  Croy,  2  Johns.  428. 

o99.  After  pleading  a  general  demurrer,  the 
party  cannot  alter  his  plea  to  a  special  demurrer. 
Smith  V.  Korthrup,  1  Root,  387. 

700.  A  demurrer  will  be  sustained  to  a  declara^ 
tion  in  whieh  there  is  no  averment  of  damage. 
QouU  V.  Alien,  1  Wend.  182. 

701.  A  plea  that  contains  sufficient  substan- 
tial facts  will  be  sustained  in  general  demurrer, 
though  they  are  argumentatively  stated.  Patchin 
V.  Doolittle,  3  Verm.  461 .  Spencer  v.  Southwiek, 
9  Johns.  314. 

702.  On  general  demurrer,  the  defendant  can- 


not take  advantage  of  the  statute  of  frauds.   Clark 
V.  Brown,  1  Root,  77. 

703.  Omitting  a  traverse,  where  it  is  necessary, 
is  fatal  upon  special  demurrer.  Corsa  v.  Jfichols, 
1  Root,  217. 

704.  A  special  demurrer  to  a  plea,  because  it  is 
double  and  argumentative,  is  fatally  defective 
unless  it  state  particularly  .wherem  these  defects 
consist.     Ryan  v.  Watson,  2  Greenl.  382. 

705.  Under  the  Virginia  act  of  assembly,  (1 
Rev.  Code,  p.  80,  c.  66,  §  40,)  a  plea  and  demur- 
rer, at  the  same  time,  to  the  whole  declaration, 
are  admissible.     Syme  v.  Griffin,  4  H.  &  M.  277. 

706.  A  special  demurrer  cannot  be  filed  in 
Virginia,  after  issue  joined  on  any  plea.  Roane 
V.  Drummond,  6  Rand.  182. 

707.  In  Virginia,  where  the  pleadings  termi- 
nate in  a  demurrer  on  either  side,  any  error  in 
the  previous  pleadings,  on  either  side,  may  be 
taken  advantage  of.  ih. 

708.  In  criminal  cases,  defects  of  form  in 
pleading  may  be  taken  advaptage  of  by  general 
demurrer,  the  act  of  assembly  (I  Rev.  Code, 
§  101,  p.  511)  referring  only  to  civil  cases.  Com^ 
monwealth  v.  Jackson,  2  Virg.  Cas.  501. 

709.  Where  a  second  plea  is  filed,  containing 
the  same  matter  as  the  first,  the  plaintiff  ought 
not  to  be  put  to  the  hazard  of  a  demurrer,  but  the 
court  ouffht  to  strike  it  out  on  motion.  Reed  v. 
Hanna,  3  Rand.  56. 

710.  A  special  demurrer  and  pleas  are  filed  to 
the  same  declaration.  Afterwards,  the  joinder  in 
demurrer  is  withdrawn,  and  the  declaration  is 
amended  in  the  point  specified  in  the  demurrer, 
and  issues  are  joined  on  the  same  pleas.  No 
further  notice  is  taken  of  the  demurrer,  and  a 
verdict  is  rendered  on  the  issues.  Held,  that 
the  demurrer  to  the  first  declaration  must  be  con- 
sidered as  abandoned,  and  the  pleas  to  the  first 
declaration,  as  insisted  on  by  the  defendants,  as 
pleas  to  the  second.  Vaiden  v.  Bell,  ib.  448. 

711.  A  demurrer  to  a  scire  facias,  upon  a  re- 
cognizance of  special  bail,  is  regular.  Garland 
V.  EUis,  2  Leigh  555. 

712.  To  authorize  the  striking  out  of  a  plea, 
on  motion,  it  is  not  sufficient  mat  the  plea  is 
bad ;  it  must  appear  to  be  wholly  irrelevant  to 
the  action;  otherwise,  it  must  be  taken  advan- 
tage of  by  demurrer.  Carpenter  v.  Jeter,  4  Stew. 
&  Port.  326. 

713.  A  decision  overruling  a  demurrer  cannot 
be  revised,  if  aft^wards  it  is  withdrawn  and 
issue  joined  to  the  country.  Acre  v.  Ross,  3 
Stew.  288. 

714.  Where  a  demurrer  is  overruled,  and  the 
party  withdraws  it  and  pleads  over,  he  cannot 
afterwards  object  that  it  was  erroneously  over- 
ruled.    Trigg  V.  Shields,  Hardin,  168. 

715.  On  overrnline  a  demurrer,  if  the  demur- 
rant resorts  to  ulterior  pleadings  on  the  same 
point,  the  demurrer  is  waived.  Burdit  v.  Bur- 
dit,  2  A.  K.  Marsh.  143.  Beer  v.  Phillips, 
Breese,  19. 

716.  A  demurrer  to  a  plea  reaches  to  the  want 
of  an  affidavit  of  its  truth,  when  that  is  necessary. 
M'Alpin  V.  May,  1  Stew.  520. 

717.  The  government  cannot,  by  force  of  its 
prerogative,  traverse  one  averment  and  demur 
to  the  remainder.  Commonwealth  v.  Dearborn, 
15  Mass.  125. 

718.  Where  a  writ  of  scire  facias  was  demurred 
to,  it  was  held,  that  the  legal  effect  was  the  same 
as  if  the  demurrer  had  been  to  the  declaration, 
and  the  same  judgment  was  ordered  to  be  en- 
tered.    Vermont  v.  So.  Prop,  Gos.  Paine,  652. 

719.  Without  a  joinder  m  demurrer,  no  judg 
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lent  oa  the  demurrer  can  be  entered ;  and  there 
.an  be  no  such  joinder  if  any  matter  of  fact  be 
lA  controversy  between  the  parties.  FotoU  v. 
Common  Council,  11  Wheat.  320. 

720.  Where  a  plea  of  the  defendant  goes  to 
bar  the  action,  if  the  plaintiff  demurs  to  it,  and 
the  demurrer  is  overruled,  judgment  of  n»7  capiat 
•hall  be  entered,  although  there  may  be  also  one 
or  more  entries  in  fact.  0*Brien  v.  Hardy,  3 
Har.  &  J.  434. 

721.  Where  matter  of  record  is  pleaded,  the 
omission  to  insert  prout  patet  per  recordum  is  a 
fatal  defect  on  special  demurrer ;  nor  is  there  any 
difference  between  records  of  the  same  and  any 
other  court  in  this  respect.  Shafer  r.  Stone- 
braker,  4  Gill  &,  Johns.  345. 

722.  A  demurrer  in  a  case  proceeded  on  under 
the  civil  law  does  not  prevent  the  party  who  de- 
murred controverting  the  facts  confessed  in  the 
demurrer,  and  compelling  the  opposite  party  to 
prove  them.  Crawford  v.  The  William  Penn,  3 
Wash.  C.  C.  484. 

723.  A  special  demurrer  to  an  amended  decla- 
ration, on  the  ground  of  defects  in  form,  must  be 
filed  at  the*  term  of  the  common  pleas  when  the 
amendment  is  made.  Tinkham  v.  Smith,  9  Pick.  33. 

724.  After  a  judgment  by  default,  a  special  de- 
murrer ought  not  to  be  received.  Harper  v.  Bell, 
2  Bibb,  221. 

725.  Upon  setting  aside  a  judgment  bv  default, 
the  defendant  cannot  file  a  special  demurrer. 
Violet  V.  Dale,  1  ib.  144. 

726.  The  defendant,  on  a  demurrer  to  his  plea, 
obtained  a  judgment,  without  having  joined  in 
demurrer.  Held,  that  the  plaintiff*  could  not  as- 
sign the  want  of  the  joinder  for  error.  Harris  v. 
M'Faddin,  2  Blackf  71.^ 

727.  A  party  resisting  a  mandamus  in  the  su- 
preme court  of  New  York,  by  requiring  the  rela- 
tors to  plead  or  demur,  and  subsequently  joining 
in  the  demurrer,  is  liable  to  the  costs  of  the  de- 
murrer, if  the  relators  obtain  judgment.  People 
Y.  Onondaga^  3  Wend.  304. 

728.  A  frivolous  demurrer,  being  in  fraud  of 
the  rules  of  court,  will  not  be  cause  for  setting 
aside  an  inquest.     Carey  v.  Hanchet,  1  Cow.  154. 

729.  After  judgment  for  the  plaintiff,  on  de- 
murrer to  the  whole  declaration  and  assessment' 
of  damages,  the  plaintiff  cannot  enter  a  nol.  pros. 
as  to  one  of  the  counts  in  the  declaration,  and 
take  judgment  on  the  others,  but  should  obtain 
leave  of  court,  before  awarding  the  writ  of  in- 
quiry;  so  that,  if  some  of  the  qpunts  of  the  decla- 
ration are  bad,  and  entire  damages  are  assessed, 
the  assessment  will  be  considered  as  applying  to 
all  the  counts.  Backus  v.  Richardson,  5  Johns. 
476. 

730.  Whether  a  nol.  pros,  can,  under  any  cir- 
cumstances, be  entered  without  leave  of  court  — 
qwere.  ib. 

731.  Want  of  jurisdiction,  appearing  from  the 
declaration,  may  be  taken  advantage  of  on  gen- 
eral demurrer ;  but  if  the  cause  has  gone  to  the 
court  of  appeals  without  deciding  that  point,  it 
can  never  be  alleged  ailerwards.  Bimey  y. 
Haim,  2  Litt.  262. 

732.  Afler  a  case  has  gone  to  the  court  of 
appeals,  and  been  remanded,  a  new  declaration 
filed,  showing  want  of  jurisdiction,  is  demurra- 
ble, ib. 

733.  Where  an  action  sounds  in  damages, 
judgment  for  the  plaintiff  on  demurrer  is  in- 
terlocutory, and  damages  must  be  assessed  by 
a  jury.     Logan  v.  Jennings,  4  Rawle,  355. 

734.  Where  the  natural  interpretation  of  the 
terms   used    in   a  plea   shows  a  good  defence. 


exception  cannot  be   taken  on  general  demur- 
rer.    Wood  V.  Fund,  7  Ham.  (Part  Ist,^  196. 

735.  Where  a  demurrer  to  a  plea  in  oar  is  sus- 
tained, the  judgment  should  not  be  respondeat 
ouster,  but  it  should  be  final.  Bell  v.  Morehead^ 
3  A.  K.  Marsh.  158. 


VIII.    Demurrer  to  Evidence, 

736.  A  party  has  a  right  to  demur  to  the  evi- 
dence, and  thus  have  the  facts  spread  on  the 
record.     Dougherty  v.  Campbell,  1  Blackf.  39. 

7.37.  The  only  question  for  the  consideration 
of  the  court,  on  a  demurrer  to  evidence,  is, 
whether  the  evidence  supports  the  issue  or  not ; 
and  the  judgment  is,  that  it  does,  or  does  not, 
support  it.  Humphrey  v.  West,  3  Rand.  516. 
Gates  V.  J^obfes,  1  Root,  344.  U.  States  Bank  v. 
SmUh,  1 1  Wheat.  172. 

738.  Afler  the  demurrer  is  joined,  the  jury  may 
either  be  discharged,  and,  if  the  judgment  is  that 
the  evidence  does  not  support  the  issue,  a  writ 
of  inquiry  will  be  awarded,  or  the  jury  then  em- 
panelled may  assess  conditional  damages.  Hum^ 
phrey  v.  West,  3  Rand.  576. 

739.  One  party  has  a  right  to  demur  to  the 
evidence   of   the   other,   alSiough   it    be   parol 
Shields  V.  Arnold,  1  Blackf  109.    Burton  v.  Bra 
shear,  3  A.  K.  Marsh.  276. 

740.  And  though  the  demurrant  has  cross-ex- 
amined the  witnesses.  Burton  v.  Brashear,  3  A. 
K.  Marsh.  276.    M'Creary  v.  Fike,  2  Blackf  374. 

741.  There  can  be  no  demurrer  to  parol  evi- 
dence, unless  the  parties  can  agree  upon  the 
facts.     Forbes  v.  Perrie,  I  Har.  &,  J.  109. 

742.  On  a  demurrer  to  evidence,  the  court  will 
infer  every  fact  which  the  jury  could  have  done, 
had  the  cause  been  left  to  their  decision.  Pat- 
rick  V.  Hallett,  1  Johns.  241.  Green  v.  Judith,  5 
Rand.  1. 

743.  And  if  there  are  not  facts  enough,  they 
will  order  a  venire  de  novo.  Duerhagen  v.  u. 
States  Ins.  Co.  2  S.  &  R.  185. 

744.  All  reasonable  inferences  from  the  facts 
proved  are  to  be  indulged  on  a  demurrer  to  evi- 
dence.    Middleton  v.  Commonwealth,  I  Litt.  347. 

745.  On  demurrer  to  evidence,  the  court  are 
to  take  all  the  facts  sworn  against  the  demurring 
party  as  true.   Feay  v.  Decamp,  15  S.  &  R.  227. 

746.  Upon  a  demurrer  to  evidence,  the  testi- 
mony is  to  be  taken  most  strongly  against  him 
who  demurs,  and  the  court  may  draw  such  con 
elusions  as  a  jury  would  be  justified  in  drawing 
Pawling  V.  U.  States,  4  Cranch,  219. 

747.  A  demurrer  must  be  to  evidence  of  facts, 
not  to  the  facts  themselves.  Fowle  v.  Common 
Council,  11  Wheat.  320. 

748.  A  demurrer  admits  every  conclusion 
which  the  jury  might  have  drawn  from  the 
evidence.  Lotory  v.  Mouniioy,  6  Call,  55.  U. 
States  Bank  v.  Smith,  11  Wheat.  172.  Thornton 
V.  Bank  of  Washington,  3  Pet.  40.  Fowle  v.  Com- 
man  Council,  11  Wheat.  320.  Forbes  v.  Church, 
3  Johns.  Cas.  159.  Chapize  v.  Bane,  I  Bibb,  612 
Sawyer  v.  Fitts,  2  Port.  9.  Vaughan  v.  Eason  4 
Yeates,  54.    Johnson  v.  U.  States,  5  Mason,  425. 

749.  And  the  court,  on  such  a  demurrer,  will 
admit  them  in  his  fiivor.  Johnson  v.  U.  States,  5 
Mason,  425. 

750.  The  defendant  cannot  demur  to  the  plain- 
tiff's evidence  until  he  has  gone  through  the 
whole.     Proprietary  Y.  Ralston,  1  Dall.  18. 

751.  Where  the  plaintiff^s  evidence  is  Q^t 
doubtful  and  uncertain,  but  defective  only,  the 
defendant  may  demur  to  it ;  and  if  the  demurrer 
shows  that  the  plaintiff*  ought  not  to  recover,  the 
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eoart  ought  to  enter  judgment  for  the  defendant. 
Knox  ▼.  Garland,  2  Call,  341. 

752.  In  a  demurrer  to  evidence,  the  evidence 
on  both  Bides  should  not  be  stated.  Woodgate  ▼. 
Tkrelkeld,  3  Bibb,  527. 

753.  In  a  demurrer  to  evidence,  all  the  testi- 
mony on  both  sides  ought  to  be  inserted.  Hyers 
V.  Greeny  2  Call,  555.  Hyers  v.  Wood,  ib.  574. 
Childers  v.  Deane,  4  Rand.  406.  Green  v.  Ju- 
dith, 5  Rand.  1. 

754.  If  a  party  excepts  to  the  admissibility  of 
evidence,  and  afterwards  demurs  to  the  same 
evidence,  the  demurrer  supplants  the  bill  of  ex- 
ceptions.    Chapize  v.  Bane,  1  Bibb,  612. 

755.  If,  firom  the  testimony  set  out  in  a  de- 
murrer to  the  plaintiff's  evidence,  the  jurv  might 
have  inferred  that  the  action  should  be  sus- 
tained, the  plaintiff  is  entitled  to  a  judgment  in 
his  favor.     M'Crear^  v.  Fike,  2  Blackf.  374. 

756.  A  party  holdmg  the  negative  of  the  issue 
cannot,  afler  introducing  repellant  testimony, 
demur  to  the  evidence,  and  compel  his  adversary 
to  join  in  the  demurrer.  Hart  v.  CoUoway,  2 
Bibb,  460. 

757.  No  question  as  to  the  admissibility  of 
evidence  can  arise  on  a  demurrer  to  evidence. 
Lewis  V.  Few,  5  Johns.  1. 

758.  On  a  demurrer  to  evidence,  if,  by  mistake 
or  otherwise,  a  material  fact,  on  which  the  point 
in  issue  depends,  and  which  the  court  judicially 
knows  to  exist,  is  omitted  in  such  demurrer,  it 
ought  to  be  set  aside  for  uncertainty.  Taliaferro 
v.  Gaiewood,  6  Munf.  320. 

759.  Thus,  in  an  action  by  the  assignee  a^inst 
the  assignor  of  a  bond,  the  point  in  dispute  oeing 
whether  the  assignee  had  used  due  diligence  in 
suing  the  obligor,  if  the  plaintiff  produce  a  rec- 
ord of  the  proceedings  in  a  suit  by  him  against 
the  obligor,  showing  the  time  when  the  declara- 
tion was  filed,  but  not  the  date  of  the  writ,  and 
the  defendant  demur  to  the  evidence,  the  court 
not  requiring  a  copy  of  the  writ  to  be  produced, 
such  demurrer  should  be  set  aside,  and  a  venire 
de  novo  awarded,  ib. 

760.  A  demurrer  to  the  declaration  was  filed, 
and  also  a  demurrer  to  the  evidence.  The  jury 
found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  upon  the  demurrer  to  evi- 
dence. The  court  decided  that  the  demurrer  to 
the  declaration  was  insufficient,  and  rendered 
indgment  for  the  plaintiff.  Held,  that  this  must 
be  considered  as  a  judgment  on  Hie  demurrer  to 
the  evidence,  in  favor  of  the  plaintiff.  Holman 
T.  Gilliam,  6  Rand.  3f>. 

761 .  On  demurrer  to  evidence,  it  is  in  the  dis. 
eretion  of  the  court  to  compel  a  joinder.  Bran- 
don V.  HuntsviUe  Bank,  1  Stew.  320. 

762.  The  court  will  not  compel  a  party  to  join 
in  a  demurrer  to  parol  testimony ;  but  where  a 
demurrer  is  joined  to  such  evidence,  the  jury 
may  assess  the  damagres  provisionally.  Fotoler 
V.  Maeomh,  2  Root,  3^.  Hampton  v.  Windham, 
2  ib.  199. 

763.  On  demurrer  to  evidence,  the  opposite 
party  must  join  in  demurrer  or  waive  his  evi- 
dence.   Alexander  v.  FHtzpatrick,  A  Port.  405. 

764.  It  is  matter  of  discretion  with  the  court, 
wnether  it  will  compel  a  party  to  join  in  a 
demurrer  to  evidence  ;  and  it  oufht  not  to  be 
allowed,  where  the  party  demurring  refuses  to 
admit  the  facte  which  the  other  side  attempte 
to  prove,  nor  where  he  offers  contradictory  ev- 
idence, or  attempte  to  establish  inconsistent 
propositions.  Yming  v.  Black,  7  Cranch,  565. 
Maus  V.  Montgomery,  11  8.  d:.  R.  329. 

765    Where  a  demurrer  to  evidence   is  ten- 


dered, and  the  case  is  clear  against  the  party 
tendering  it,  the  court  will  not  compel  the  other 
party  tojoin.    Moseley  v.  Jones,  5  Munf.  23. 

76i6.  where  a  party  objected  to  joining  in  m 
demurrer  to  evidence,  because  the  testimony  of  a 
witness  had  not  been  correctly  taken  down,  and 
the  witness  himself  had  lefl  the  court,  so  that 
he  could  not  correct  the  supposed  error,  this  was 
held  an  insufficient  excuse,  especially  where  the 
error  complained  of  was  not  steted,  and  it  did  not 
therefore  appear  that  it  would  affect  any  of  the 
questions  to  be  decided  by  the  court.  JVbrveU  v. 
Camm,  2  Rand.  68.  See,  also,  WhittingUm  ▼. 
Christian,  ib.  353. 

767.  Where  the  evidence  set  forth  in  a  demur- 
rer to  evidence  shows  that  the  plaintiff  ought  to 
recover,  the  court  ought  not  to  compel  the  plain 
tiff  to  join  in  such  demurrer.    Brockenhrough  v 
Ward,  4  ib.  352. 

768.  Where  the  defendant,  in  the  court  below, 
has  withdrawn  his  cause  from  the  jury  by  demur- 
rer to  evidence,  or  has  submitted  to  verdict  for 
the  plaintiff,  subject  to  the  demurrer,  he  is  not 
entitled  to  judgment  in  bis  favor,  if,  by  any  fair 
construction  of  evidence,  tlie  verdict  can  be  sus- 
tained.    Chinoweth  v.  Haskell,  3  Pet.  96. 

IX.    Defects  cured  by  Pleading. 

769.  A  plea  to  the  merite  admito  the  right  m 
which  the  plaintiff  sues.  Jfewman  v.  Murphy,  1 
Hill,  S.  C.  153.  Edwards  v.  Ford,  2  Bailey,  461. 
U.  States  V.  Four  Hundred  and  Twenty-ttoo  Casks 
of  Wine,  1  Pet.  547. 

770.  And  also  the  character  in  which  he  sues. 
Carpenter  v.  Whitman,  15  Johns.  208. 

771.  In  pleading,  a  fvst  asserted  on  one  side, 
and  not  denied  on  the  other,  is  admitted.  Ray- 
mond  V.  Wheder,  9  Cow.  295. 

772.  Many  defecte  in  a  declaration  may  be 
cured  by  plea  to  the  merits,  either  before  or  after 
a  demurrer,  ^liter,  where  it  sete  forth  no  sub- 
stential  cause  of  action,  in  which  case  it  may  be 
taken  advantage  of  at  any  stage  of  the  proceed- 
ings.     Cummins  v.  Gray,  4  Stew,  db  Port.  397. 

773.  A  defective  declaration  may  be  aided  at 
common  law  by  the  plea,  and  a  defective  plea  by 
tlie  replication.  (J.  States  v.  Morris,  10  Wheat.  246. 

774.  Appearance  to  an  action,  and  defence  in 
such  action,  will  not  cure  a  material  defect  in 
the  declaration.    Bartlett  v.  M* Daniel,  3  Mis.  55. 

775.  If  the  defendant  plead  in  chief,  it  is  an 
admission  of  the  due  appearance  of  the  plaintiff. 
Schttrmerkom  v.  Jenkins,  7  Johns.  373. 

776.  In  case  the  defendant,  by  written  plea,  pute 
in  issue  the  principal  allegation  of  the  plaintiff, 
it  cures  defecte  in  the  stete  of  demand  not  taken 
notice  of.     Sayre  v.  Sayre,  2  Penn.  1046. 

777.  The  general  issue  having  been  made  up, 
afler  an  order  for  an  interlocutory  judgment,  a 
defendant  has  not  right  to  plead  in  abatement, 
or  to  have  the  benefit  of  that  plea  in  his  defence. 
King  V.  Ferguson,  2  N.  &  M.  588. 

778.  The  general  rule  is,  that,  by  appearing 
and  pleading  to  the  action,  the  defendant  waives 
all  exceptions  to  the  form  or  regularity  of  the 
writ,  so  that,  afler  pleading  to  Uie  merits,  the 
motion  of  the  defendant  to  set  aside  proceedings 
for  the  non-compliance  with  the  requisitions  of 
the  ^'attechment  act*'  of  South  Carolina  Wa* 
too  late.     Grey  v.  Young,  Harper,  38. 

779.  In  declaring  on  a  contract,  a  day  must  be 
set  out;  but,  by  pleading  to  the  merits,  the  de- 
fendant waives  his  right  to  object  to  a  declaration 
on  a  contract,  in  which  no  day  is  alleged.  Long 
▼.  Kinard,  Harper,  47. 
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T60.  A  ^lea  to  the  merits,  after  plea  in  abate^ 
ment  overruled,  is  a  waiver  of  exception  to  such 
iruling.     Wnde  r.  Kelly,  3  Stew.  443. 

TBI.  If  an  idiot  is  under  guardianship,  and  a 
suit  is  instituted  hj  the  guardian  in  the  name  of 
his  ward,  without  any  mention  of  the  guardian, 
Buch  an  omission  cannot  be  taken  adyantagre  of 
after  pleading  of  the  general  issue.  Lang  Y. 
Whidden,  2  N.  Hamp.  436. 

782.  The  general  issue  pleaded  is  a  waiver  of 
any  objection  to  the  authority  of  the  attorney  of 
the  plaintiff  to  bring  the  suit.  Lucas  v.  Bank  of 
Georgia,  2  Stew.  147. 

783.  After  plea  pleaded,  it  is  too  late  to  take 
advantage  of  a  variance  between  the  declaration 
and  the  writ.  Garland  v.  Chattle,  12  Johns.  430. 
Robinson  v.  Comwell,  2  Bailey,  137. 

784.  A  declaration  which  is  bad  in  substance, 
on  account  of  omitting  material  allegations,  is 
cured  by  a  plea  of  the  defendant  setting  out  the 
material  facts  omitted  in  the  declaration.  Slack 
T.  Lyon,  9  Pick.  62. 

785.  Pleading  to  the  merits  is  a  waiver  of  an 
omission  to  state,  in  the  declaration,  the  term  when 
the  plea  was  filed.    Judson  v.  tlslava.  Minor,  2. 

786.  The  defendant,  by  taking  issue  on  the 
pleadings,  waives  all  exception's  to  the  declara- 
tion. Anderson  v.  Read,  2  Overt.  205. 

787.  A  protestation,  in  effect,  admits  the  alle- 
gation protested  against,  in  the  suit  in  which  it  is 
made.     Briggs  v.  Dorr,  19  Johns.  95. 

788.  A  plea  to  the  declaration  ia  a  waiver  of 
objection  to  a  defect  in  the  writ.  Hamner  v. 
Eddins,  3  Stew.  192. 

789.  The  defendant,  by  pleading  to  the  action, 
waives  all  objection  on  account  of  the  want  of 
process.    Hays  v.  M'Kee,  2  Blackf.  11. 

790.  Filing  a  plea  is  a  waiver  of  a  defect  in  the 
return  of  the  summons.  Cook  v.  Hendrickson,  1 
Penn.  343. 

791.  A  pleading  setting  forth  a  title  defectively 
will  be  cured  by  pleading  over  other  matter,  or 
by  demurring  generally.  Spear  v.  Bicknell,  5 
Mass.  125.     Robbins  v.  Luce,  4  ib.  474. 

792.  A  pleading,  bad  for  the  omission  of  mate- 
rial averments,  will  be  cured  by  a  subseijuent 
pleading  of  the  other  party,  supplying  those 
averments.  Slack  v.  Lyon,  9  Pick.  68.  Dvnning 
V.  Owen,  14  Mass.  157.  See  Dort  v.  Fcnno,  12 
Pick.  521. 

793.  A  plea  of  In  nuUo  est  trratmm,  to  a  writ  of 
terror,  admits  all  the  materisl  fkcts  well  alleged. 
Blam^ard  v.  Wild,  1  Mass.  342.  Raggett  v.  Com- 
monwealtk,  3  Met.  457. 

794.  Where,  in  a  plea  of  payment,  a  blank  is 
left  for  the  name  of  the  person  to  whom  made, 
and  the  plaintiff*  takes  issue,  he  waives  the  defect. 
Richardson  v.  Famsworth,  \  Stew.  55. 

795.  After  joinder  of  an  issue  in  faet,  the  su- 
preme court  of  Vermont  will  not  allow  a  party  to 
change  his  plea.  Carpenter  v.  Coit,  I  Chip.  88. 
See  AvEiTDHEifT,  291. 

796.  After  pleading  to  the  merits,  it  is  too  late 
to  move  an  arrest  of  judgment,  for  the  omission 
to  file  a  bill  of  particulars  required  by  a  rule  of 
the  court.    Long  v.  Kinard,  Harper,  v47. 

797.  Or  to  take  advantage  of  the  plaintiff *s 
omission  to  make  oath  of  the  sum  demanded,  as 
required  by  the  act  of  South  Carolina  of  1785. 
ataney  v.  M^ffmU,  ib.  166. 

798.  Or  to  object  to  the  declaration's  not  being 
filed  within  the  time  after  the  return  of  the  writ 
required  by  law  in  South  Carolina.  Ellison  v. 
Gordon,  ib.  436. 

799.  Or  to  object  to  the  writ  on  the  dtound  of 
the  impression  of  the  seal's  bemg  invisible ;  and, 


indeed,  it  is  not  neeessavpr  to  the  genuineness  of 
a  writ,  that  the  seal  be  visible.  Smith  v.  Alston, 
1  Rep.  Con.  Ct.  104. 

800.  By  plea  of  justification,  the  defendant  is 
estopped  to  take  advantage  of  a  want  of  service 
of  process  by  a  proper  officer.  Roberts  v.  Beeson, 
4  Port  164. 

801 .  If  the  defi?ndant  a^e  to  postpone  a  formal 
objection  to  the  declaration  until  the  jury  are 
sworn,  it  is  a  waiver  of  it.  Baker  v.  DumhoUon, 
10  Johns.  240. 

802.  The  omission  of  a  material  allegation  is 
not  cured  by  pleading  over,  unless  the  plea  admit 
the  fact  which  should  have  been  alleged.  Rals- 
ton V.  Strong,  1  Chip.  294. 

803.  Appearance  and  plea  operate  a  waiver 
of  want  of  service.  Chapman  v.  Arrington,  3 
Stew.  480. 

804.  If  a  defendant  in  set.  fa.  appear  and  make 
default,  it  will  not  preclude  him  firom  taking  ad- 
vantage in  error  of  a  defect  in  the  ca.  sa.  agains* 
one  for  whom  he  was  bail.  But,  after  appearance 
to  a  sci.  fa.,  the  defendant  cannot  deny  due  ser- 
vice on  him.     Brotcn  v.  Simpson,  ib.  331. 

805.  After  the  defendant  has  appeared  to  an 
original  writ,  he  cannot  take  advantage  of  any 
irregularity  thereof;  but  where  there  were  two 
plaintiffs,  and  the  language  from  which  the  de- 
fendant's appearance  is  sought  to  be  inferred  is 
«« that  the  parties  appeared  by  their  attorney,  and 
the  defendant  failing  to  plead  or  demur,'  &c.^ 
it  was  held,  that  the  plaintiffs  only  appeared,  and 
that  the  defendant  was  in  default,  ib. 

806-  By  pleading  to  an  amended  declaration, 
the  defendant  waives  any  objection  to  the  order 
to  amend.     Caldwell  v.  May,  1  ib.  425. 

807.  A  traverser,  who  appeared  on  the  trial, 
cannot  take  any  advantage  of  the  want  of  proper 
service  of  the  warrant,  nor  can  the  inquisition  be 

Juashed  upon  his  motion.    Philips  v.  Harmon,  1 
>ana,  468. 

808.  An  omission,  in  a  declaration  on  a  prom- 
ise to  pay,  to  aver  a  consideration,  is  cured  by  the 
defendant's  craving  oyer,  and  thus  spreading 
on  the  record  the  writing  on  which  the  suit  is 
brought,  purporting  a  consideration.  Edtoards 
V.  Wlester,  2  A.  K.  Marsh.  382. 

809.  If  a  freeholder  ever  consents  to  a  suit  in 
a  difFsrent  county  from  that  where  he  resides,  he 
will  not  afterwards  be  permitted  to  plead  his 
privilege.    M* Kinney  v.  Low,  1  Port,  129. 

810.  The  want  of  an  indorsement  of  the  cause 
of  action  upon  the  writ  cannot  be  taken  advan-* 
tage  of  after  the  return  term.  TatUiersley  r.  Rich" 
ardson,  2  Stew.  132. 

811.  A  defendant  to  an  indictment  havmg 
pleaded  not  guilty,  and  put  himself  on  his  trial, 
it  was  too  late,  after  the  jury  had  been  charged, 
to  take  advantage  of  a  misnomer  by  interposing  a 
new  plea.     State  v.  Montague,  2  M'Cord,  257. 

812.  Where,  under- the  Connecticut  statute,  a 
defendant  is  arrested  on  mesne  process,  and  com- 
mitted for  want  of  bail,  the  plaintiff  does  not 
waive  his  right  to  have  the  defendant  forthcoming 
within  five  days  after  final  judgment  by  accept- 
ance of  the  defendant's  plea  on  the  trial.  Hub* 
bard  v.  Shaler,  2  Day,  195. 

*813.  Pleading  over  cures  no  defects  except 
those  which  would  be  bad  on  special  demurrer. 
It  therefore  cures  duplicity,  but  not  a  departure. 
Joy  V.  Simpson,  2  N.  Hamp.  179. 

814.  The  traverse  takes  issue  upon  the  truth 
of  the  inquest,  and  is  a  virtual  waiver  of  its  form. 
Swartzwdder  v.  U.  S.  Bank,  1  J.  J.  Marsh.  38. 

815.  A  party  who  should  have  pleaded,  and 
who  has  proceeded  to  trial  without  objection,  ai 
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upon  a  regalar  iMrae,  tfaall  not  afters  trds  be  per- 
mitted to  avail  himself  of  the  objection,  that  there 
was  no  plea  in  issue.  Baker  v.  fVuskingtan,  5 
Stew.  &  Port.  142. 

816.  The  want  of  a  plea  or  demurrer  in  a  record, 
the  import  of  which  is  therein  shown,  will  be 
supplied  by  the  supreme  court  of  Alabama  by 
intendment,  wherever  parties  appear  to  have  been 
in  court  and  a  regular  trial  had,  and  no  ezcep- 
tion  to  their  absence  beins  taken  below.  Wade 
Y.KUUmgh^Z  ih.  431. 

817.  After  the  plea  of  in  ntdlo  est  erratum^  it  is 
too  late  to  move  to  quash  the  writ.  Downing  v. 
Baldtein,  1  S.  &  U.  298. 

818.  Where  the  defects  in  a  declaration  are  of 
such  a  character  that  the  verdict  will  not  cure 
them,  the  defendant,  on  demurrer  to  a  special 
plea,  may  attack  the  declaration,  notwithstanding 
the  general  issue  was  pleaded  with  the  speciu 
plea.    Miller  v.  MaxuftU,  16  Wend.  9. 

X.   Defects  Cured  by  Verdict . 

819.  Where  the  plaintiff,  in  an  action  of  the 
case  for  not  transporting  certain  goods,  declared 
that  he  loaded  the  goods  upon  the  defendant's 
vessel,  to  be  transported  to  a  certain  port,  and 
there  delivered  to  a  third  person  for  a  stipulated 
freight,  to  be  paid  by  the  receiver,  the  declara- 
tion was  held  well  after  verdict,  though  it  con- 
tained no  averment  who  was  the  owner  of  the 
goods,  nor  that  a  reasonable  time  for  the  trans- 
portation had  elapsed  after  the  lading  of  the 
goods.     Stimpson  v.  Gilchrist,  1  Greenl.  202. 

820.  The  objection,  that  such  action  should 
have  been  brought  by  the  consignee,  and  not  by 
the  consigoor,  cannot  arise  aft^r  verdict,  ib. 

821.  After  verdict,  the  court  will  support  the 
declaration  by  every  legal  intendment,  if  there  is 
nothing  material  on  record  to  prevent  it.  War- 
ren y.  Litchfield,  7  ib.  63. 

822.  Therefore,  where  the  plaintiff  declared 
against  a  town,  that  a  certain  bridge  in  it  was  out 
of  repair,  by  reason  whereof  his  horse,  of  the  val- 
ue of  $75,  harnessed  in  a  chaise,  was  drowned, 
and  the  harness  injured  to  the  value  of  $15;  and 
the  jury  found  for  the  plaintiff,  with  damagrs  to 
the  amount  of  f72  50;  the  declaration,  afler 
verdict,  was  held  well  enough,  the  damages  be- 
ing taken  to  refer  to  the  horse,  which  the  plaintiff 
alleged  to  be  his,  and  not  to  the  harness,  to  which 
he  did  not  set  forth  any  title,  ib. 

823.  Where  a  fact  must  necessarily  have  been 
proved  at  a  trial,  to  justify  the  verdict,  and  the 
declaration  omits  to  state  it,  the  defect  is  cured 
by  the  verdict,  if  the  general  terms  of  the  declara- 
tion are  otherwise  suiEcient  to  comprehend  the 
proof     Dobson  v.  Campbell,  1  Sumner,  319. 

824.  After  an  order  for  judgment,  the  court 
will  not  look  astutely  into  the  form  of  a  count ; 
and  will  therefore  refuse  a  motion  to  set  aside 
such  an  order  on  the  ground  of  defect  in  the 
declaration,  it  being  enough  if  the  count  appears 
to  be  bottomed  upon  a  judgment  of  record. 
Vaughan  v.  Dinkens,  Harper,  2(5. 

825.  After  verdict,  on  a  motion  in  arrest  of 
judgment,  the  court  will  intend  that  every  ma- 
terial fact  alleged  in  the  declaration,  or  fairly  •in- 
ferrible from  what  is  alleged,  was  proved  on  the 
trial ;  but  if  the  plaintiff  totally  omits  to  state  a 
good  title  or  cause  of  action,  even  by  implica- 
tion, there  is  no  room  for  intendment  or  pre- 
sumption.    Jiddington  v.  Men,  11  Wend.  375. 

826.  Nothing  will  be  presumed  to  have  been 
proved,  even  alter  verdict,  but  what  is  alleged,  or 
necessarily  implied  from  what  is  alleged.     Hiar- 


ding  V.  Craigie,  8  Verm.  509.    S.  P.  Vadakm  r 
Saper,  1  Aik.  2^9. 

827.  Declarations,  containing  general  aver- 
ments of  readiness  and  request,  have  been  held 
sufficient,  especially  after  verdict,  unless  in  very 
peculiar  cases.     Carroll  v.  Peake,  1  Pet.  24. 

828.  An  informality  in  the  declaration  is  cured 
after  verdict,  or  a  report  by  referees.  Hamilton 
V.  Harvey,  A  Testes,  129.  Hockley  v.  FicZmer, 
ib.  130. 

829.  A  declaration  or  other  pleading,  setting 
forth  a  good  title  or  ground  of  action  defectively, 
will  be  cured  by  a  verdict.  Read  v.  Chelmsford^ 
16  Pick.  128.  Ward  v.  Bartholomew,  6  ib.  409. 
Moor  V.  Boswell,  5  Mass.  306.  Riddle  v.  Locks 
and  Canals,  7  Mass.  169.  Wheeler  v.  Train,  3 
Pick.  255.  Crocker  v.  Whitney,  10  Mass.  316. 
Worster  v.  Canal  Bridge,  16  rick.  541.  Avery 
V.  Tyringham,  3  Mass.  160. 

830.  As  want  of  an  averment  of  a  special  de- 
mand or  notice.  Chester  Glass  Co.  v.  Dewey,  6 
ib.  94.  Colt  V.  Root,  17  ib.  229.  Kingsley  v.  BOl^ 
9  ib.  198.     Avery  v.  Tyringham,  3  ib.  160. 

831.  Or  seizin  in  a  writ  of  entry.  Ward  v. 
Bartholomew,  6  Pick.  409. 

832.  Or  want  of  a  particularity  or  certainty. 
Richardson  v.  Eastman,  12  Mass.  505.  IngersiU 
V.  Jackson,  9  ib.  495.  Livermore  v.  BosweU,  4 
ib.  437.     Cojgin  v.  Ct^n,  2  ib.  358. 

833.  After  verdict  upon  a  plea  to  the  merits  of 
a  case,  advantage  cannot  be  taken  of  a  variance 
between  the  writ  and  declaration.  Robinson  v. 
Cox,  Minor,  84. 

834.  Where  the  defendant's  plea  is  insufficient, 
and  the  plaintiff  joins  issue  thereon,  the  defend- 
ant cannot  arrest  the  judgment  on  the  ground  of 
immateriality  of  the  issue.  Wriston  v.  Lacy,  7 
J.  J.  Marsh.  210. 

83r).  A  defect  of  pleading,  by  which  a  general, 
instead  of  a  special  breach,  is  assigned,  is  cured 
by  verdict.     Minor  v.  Mechanics  Bank  of  Alex 
andria,  1  Pet.  68. 

836.  If  the  venue  is  improperly  laid  in  a  dec- 
laration, in  a  transitory  action,  the  defect  will  be 
cured  by  verdict.     Barlow  v.  Garrow,  Minor,  1. 

837.  Where  a  declaration  was  entitled  Dauphin 
county,  and  the  slanderous  words  were  alleged 
to  be  spoken  in  Dauphin,  to  wit,  in  Cumberland 
county,  the  error  was  cured  after  verdict.  Wills 
V.  Church,  5  S.  &;  R.  190. 

838.  If  parties  appear,  and  go  to  trial  without 
a  plea  being  put  in,  it  is  such  an  irregularity  as 
will  be  cured  after  verdict,  by  the  statute  of 
amendments.     Brazzle  v.  Usher,  Breese,  14. 

839.  Where  there  is  no  plea  or  issue  entered, 
the  verdict  will  be  set  aside  after  a  full  trial  on 
the  merits.     Pratt  v.  Phillips,  4  Teates,  467. 

840.  If  two  penal  offences  are  described  in  one 
count,  and  one  penalty  only  sought,  after  ver- 
dict, the  declaration  will  be  supported.  Smith 
V.  U.  States,  1  Gallis,  261. 

841.  A  declaration  in  assumpsit,  alleging  a 
promise  before  the  date  of  the  writ,  is  good  alter 
verdict.     Bemis  v.  Faxon,  4  Mass.  263. 

842.  A  general  verdict  rendered  on  two  counts, 
one  of  wnich  lays  the  cause  of  action  after 
the  suit  commenced,  is  erroneous.  Stewart  v. 
M' Bride,  1  S.  &;  R.  202. 

843.  Where  there  are  several  counts,  some  good 
and  others  bad,  the  declaration  cannot  be  object- 
ed to,  in  Indiana,  after  a  general  verdict.  Find' 
ley  V.  Buchanan,  I  BlackL  12.  Nor  in  Alabama. 
Thirman  v.  Mathews,  1  Stew.  384. 

844.  A  general  verdict,  where  there  are  sev- 
eral counts,  one  of  which  is  bad,  is  erroneous. 
J^elson  V.  Ford^  5  Ham.  476. 
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845.  If  the  plea  be  bad,  and  an  immaterial 
issue  be  fonned  on  the  subsequent  pleadingrs, 
and  found  for  the  plaintiff,  the  judgment  will 
stand.     Lowry  y.  Drake^  1  Dana,  46. 

846.  If  the  suit  be  in  the  name  of"  the  United 
States  of  America,*'  and  the  verdict  find  for  "the 
United  States,"  without  saying  "  of  America," 
it  is  sufficient.  Sears  v.  U.  States,  1  Gallis,  257. 
Smith  ▼.  U.  States,  ib.  261. 

847.  A  verdict  will  not  aid  the  want  of  consid- 
eration in  the  declaration,  in  an  action  of  as- 
Bompsit.     HiUheoek  v.  Page,  1  Root,  293. 

848.  A  declaration  on  an  agreement  should 
aver  that  the  defendant's  promise  was  in  consid- 
eration of  plaintiff's  promise.  Such  omission  is 
not  cured  after  verdict.  Whitatl  v.  Morse,  5  S. 
&R.  358. 

849.  An  omission  of  a  recital  of  the  nature  of 
the  action,  in  a  declaration,  is  cured  bj  verdict. 
Tankersley  v.  Silbum,  Minor,  185. 

850.  The  omission  to  add  a  joinder  to  a  rep- 
lication tendering  an  issue  is  cured  by  verdict. 
Morrison  v.  Hart,  Hardin,  150. 

851.  The  omission  of  a  similiter  is  cured  by 
verdict.     Ripley  v.  Coolidge,  Minor,  11. 

852.  Where  the  ad  damnum  in  a  writ  is  left 
blank,  the  defect  is  not  cured  by  a  verdict  in 
favor  of  the  plaintiff.  Hoit  v.  Molony,  2  N. 
Hamp.  322. 

853.  An  omission  of  the  sum  paid,  and  the 
amount  of  damages  laid  in  the  aeclaration,  is 
cored  by  verdict  Robinett  v.  Morris,  Hardin, 
93. 

854.  Where  all  the  counts  in  a  declaration  are 
for  the  same  cause  of  action,  but  some  of  them 
are  defective,  and  a  general  verdict  is  rendered 
for  the  plaintiff,  the  verdict  may  be  applied  to 
one  of  the  good  counts.  Payson  v.  Wkiteomb, 
15  Pick.  212. 

855.  A  defective  statement  of  consideration 
will  sometimes  be  aided  by  verdict.  Hendriek  v. 
Sedey,  6  Conn.  176. 

856.  Where  the  plaintiff  stated,  in  the  queritur 
of  both  counts  of  his  declaration,  his  demand 
to  be  ^1000,  and  in  the  statement  of  his  cause  of 
action  showed  s  iudgment  for  $76,220,  and  as- 
signed for  breach  that  the  derendant  had  not 
paid  the  ^1000  demanded  as  in  the  queritur,  the 
breach,  whether  it  would  have  been  held  to  be 
well  assigned  on  demurrer  or  not,  was  held  to  be 
good  after  verdict.  Pinkston  v.  Stone,  3  Mis. 
119. 

857.  The  failure  to  allege  the  performance  of 
a  condition  precedent,  in  an  action  on  an  agree- 
ment, is  cured  by  a  verdict.  Bailey  v.  Clay,  4 
Rand.  346. 

858.  If  necessary  facts  are  imperfectly  stated 
in  a  declaration,  the  defect  will  be  cured  after 
verdict.     Fulgham  v.  lAghtfoot,  1  Call,  250. 

859.  Surplusage  in  pleadings  does  not  vitiate, 
in  any  case,  after  verdict.  Carroll  v.  Peake,  1 
Pet,  18. 

860.  The  formal  introduction  and  conclusion 
of  a  declaration  will  not  be  regarded  after  ver- 
diet,  but  rejected  as  surplusage,  if  this  will  con- 
duce to  the  justice  of  the  case.  Jfelson  v.  Ford, 
5  Ham.  473. 

861.  A  verdict  in  a  case,  where  it  does  not  ap- 
pear from  the  record  that  issue  was  joined  at  the 
trial,  will  not  be  sustained.  Channing  v.  Caska- 
den.  Minor,  73. 

862.  After  judgment  by  nil  dieit,  advantage 
uannot  be  taken  of  a  want  of  profert.  Dinsmore 
V.  instill.  Minor,  89. 

863.  In  an  action  of  assumpsit  by  one  town 
•gainst  another,  for  the  support  of  a  pauper,  if 


the  declaration  only  allege  that  the  defendant 
town  is  by  law  chargeable  with  the  support  of 
the  pauper,  without  alleging  that  the  pauper  liad 
no  relation  by  law  bound  to  support  her,  the  de- 
fect is  cured  by  a  verdict.  Walpole  v.  Marlow,  2 
N.  Hamp.  385. 

864.  A  judgment  was  entered  up,  and  the  de- 
fendant moved  to  set  it  aside,  oi>  the  ground  that 
the  plaintiff  agreed  to  take  it,  subject  to  the  plea 
of  plene  administravit  or  plene  administravit 
prater,  and  offered  an  affidavit  to  show  that  it 
was  improperly  entered  by  a  clerk  of  the  attor- 
ney. 'The  plaintiff  offered  an  affidavit  that  no 
such  agreement  had  been  made.  The  sixth  rule 
of  the  court  declares  that  no  plea  oT  plene  admin' 
istravit  shall  be  admitted,  unless  the  defendant 
pleading  such  plea  file  a  full  account  of  his  ad- 
ministration, dbc.,  which,  in  this  case,  was  not 
done.  The  court  refused  to  set  aside  the  verdict, 
or  to  regard  as  binding  any  agreement  not  in 
writing,  unless  the  parties  consent  thereto.  Mai- 
eomson  v.  James,  Harper,  7. 

865.  A  declaration  in  trespass  described  a 
plantation  as  **  Green  Grove,  lying,"  &c.,  but 
did  not  set  out  any  metes  and  bounds.  An  ob- 
jection to  the  generality  of  this  description  came 
too  late  after  a  verdict.  Lahiffe  v.  Hunter,  Har- 
per, 184. 

866.  In  South  Carolina,  after  the  adjournment 
of  the  court  at  which  the  verdict  was  obtained, 
it  is  too  late  for  the  defendant  to  obtain  an  order 
of  court  for  submitting  the  condition  of  a  penal 
bond  to  a  jury :  he  must  seek  his  remedy  in 
equity.     Mitchell  v.  Humphries,  Harper,  479. 

867.  Where  there  was  a  general  verdict,  or 
declarations  containing  several  counts,  some  of 
which  were  defective,  and  the  evidence  given 
was  as  applicable  to  the  good  counts  as  to  the  bad 
ones,  the  cause  was  sent  back  to  the  court  below, 
with  liberty  to  the  plaintiff  to  apply  for  an  amend- 
ment, and  to  enter  judgment  upon  the  good 
counts  only,     ^ddington  v.  ^Uen,  11  Wend.  375. 

868.  In  an  action  for  taking  extortionate  fees 
for  the  service  of  an  execution,  a  declaration  set- 
ting forth  only  the  parties  to  and  date  of  the 
execution  is  sufficiently  certain  after  verdict 
Livermore  v.  Boswell,  4  Mass.  437. 

869.  The  omission  to  allege  a  matter  in  the 
pleadings  essential  to  the  action,  unless  it  may  bo 
implied  from  the  allegation  made,  is  never  cured 
by  verdict  Grijjin  v.  Pratt,3  Conn.  513.  Phelps 
V.  SiU,  1  Day,  315.  Chichester  v.  Vass,  1  Call,  83. 

870.  After  a  plea  of  the  general  issue,  and 
verdict,  judgment  will  not  be  reversed  for  de- 
fects in  the  declaration  which  would  have  been 
fatal  on  demurrer.  Stone  v.  Furry,  Addis. 
114. 

871.  Where  there  was  a  misjoinder  of  an 
action  on  a  statute,  and  an  action  on  the  case  al 
common   law,   and   the   defendant   pleaded  the 

Seneral  issue,  and  then  suffered  judgment  by 
efault,  it  was  held,  that  the  defect  was  not 
cured  by  the  plea  and  judgment.  Whipple  v. 
Fuller,  11  Conn.  582. 

872.  Power  was  given  to  four  executors  to 
make  a  conveyance,  and  it  was  executed  by  only 
three.  In  an  action  by  them  on  the  covenants 
of  such  deed,  the  declaration  stated  that  they 
all  joined  in  the  deed,  and  the  defendant,  without 
asking  oyer,  pleaded  a  performance  of  the  cove- 
nants. It  was  held,  alter  verdict,  that  it  could 
not  be  objected  that  all  the  executors  did  not 
execute  the  deed.  Watson  v.  Alexander,  1  Wash. 
340. 

873.  After  a  verdict,  it  is  too  late  to  object 
that  a  date,  or  the  number  of  bushels  of  the  arti 
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cle  sued  for,  wu  left  blank  in  the  declaration. 
Marsh  ▼.  Blj/Uuy  1  M*Cord,  360. 

874.  The  statute  of  jeofaiUf  in  Virginia,  ex- 
tends to  writs  of  right ;  i^  therefore,  the  verdict 
and  judgment  be  substantially  right,  though  not 
in  the  words  of  the  law,  thev  will  not  be  dis- 
turbed.    TurbervilU  v.  Long,  3  H.  d^  M.  309. 

875.  In  detinue,  the  defendant  pleaded  non  deti- 
net,  and  a  special  plea  in  bar ;  to  which  pleas  there 
was  a  general  replication,  denying  the  truth  of 
them  both,  on  which  issues  were  joined.  It  was 
held,  that  a  general  verdict  for  the  plaintiff  might 
be  considered  as  finding  both  issues.  Garland 
▼•  Buggy  1  ib.  374. 

876.  A  plea  of  **not  guilty,"  to  an  action  of 
covenant,  is  cured  by  verdict  CammamoeaUh  v. 
IValker,  ib.  153. 

877.  Where  the  defendant  omitted  to  avail 
himself  of  the  death  of  the  plaintiff,  but  admits 
that  certain  persons  are  his  surviving  partners, 
and  goes  to  trial  without  asking  permission  to 
pleaa  de  novo,  it  was  held,  that  ne  thereby  pre- 
cluded himself,  after  verdict,  from  making  the 
objection.     Murdoch  v.  Hemdon,  4  ib.  200. 

878.  Where  a  plea  concludes  with  a  verifica- 
tion, and  the  plaintiff,  without  replying,  goes  to 
trial,  the  mispleading  is  cured  by  a  verdict. 
Coan  V.  Whitmort,  12  Johns.  353. 

879.  If  the  breach  in  a  declaration,  on  an  ac- 
tion of  covenant,  is  not  sufficiently  laid,  and 
therefore  would  be  bad  on  demurrer,  it  will 
nevertheless  be  cured  by  a  verdict,  if  the  neces- 
sary facts  are  stated,  though  imperfectly.  £for- 
re/  V.  M'Mtxander,  3  Rand.  94. 

880.  A  declaration  in  behalf  of  a  partnership, 
by  the  name  of  "  firm,"  without  mentioning  the 
names  of  the  partners,  is  good  after  verdict. 
Pate  V.  Bacon,  6  Munf.  219. 

881.  The  declaration  sUted  the  Bank  of  Utica 
had,  pursuant  to  the  act  passed  April  10, 1815,  es- 
tablished an  office  of  discount  and  deposit  at  Can- 
andaigua.  Held  a  sufficient  recital  in  pleading 
of  the  act,  especially  after  verdict.  Bank  of  Utica 
V.  Smedes,  3  Cow.  662. 

882.  The  defendant,  in  an  action  for  freedom, 
**  protesting  that  the  plaintiff  is  bis  slave,  says, 
that  he  is  not  guilty,"  Slc,  The  plaintiff  replied, 
**  that  by  reason  of  any  thing  by  the  defendant, 
in  protesting,  alleged,  he  ought  to  be  barred,  dec, 
because  he  is  a  tree  person."  An  issue  joined 
upon  such  replication,  though  irregular,  will  be 
sustained  afler  verdict.  M'Michen  v.  Amos,  4 
Rand.  134. 

883.  In  an  action  against  a  bridge  corporation, 
to  recover  damages  loi  an  iniurv  occasioned  by 
a  defect  in  the  bridge,  the  declaration  alleged 
that  the  defendants  were  by  law  bound  to  keep 
the  bridge  in  repair,  but  did  not  aver  that  they 
were  the  proprietors  thereof,  nor  that  they  had 
any  interest  or  control  over  it,  nor  that  the  bridge 
authorized  to  be  built  by  the  act  of  incorporation 
was  ever  built,  nor  that  the  bridge  mentioned  in 
the  declaration  was  built  by  virtue  of  such  act 
by  the  defendants,  nor  what  kind  of  bridge  it 
was,  nor  whether  it  was  public  or  private,  nor 
that  the  plaintiff  had  any  right  to  pass  over  the 
same ;  neither  did  it  set  forth  or  allude  to  the 
act^  incorporating  the  defendants,  and  creatine 
their  liability  to  repair  the  bridge.  It  was  hel(^ 
afler  verdict,  that  these  were  defects  in  the  man- 
ner of  stating  the  liability  of  the  defendants,  and 
so  cured  by  Uie  verdict.  Worster  v.  Proprietors 
of  Canal  Bridge,  16  Pick.  541. 

884.  Where  a  plea  was  not  filed,  but  was  re- 
plied to,  issue  taken,  and  a  jury  sworn  to  try  the 
issues,  an  order  of  filing  tho  plea,  made  nunc  fro 


tunc,  ailer  the  trial,  was  proper,  and  caret  the 
error.    Vantamt  v.  Jones,  3  Dana,  464. 

885.  A  verdict  in  a  case,  in  which  a  specia. 
plea  was  filed,  to  which  there  was  not  a  replica- 
tion,  is  not  valid.  Ckanning  v.  Caskadtn,  Mi- 
nor, 73. 

886.  Where  the  declaration  contained  an  aver- 
ment that  the  note  was  presented  for  payment 
on  the  day  it  became  due,  according  to  the  tenor 
and  effect  thereof,  videliest,  on  a  ^tfticular  day, 
the  averment  of  the  day  under  the  videlicet,  al- 
though repugnant  to  the  previous  ayerment,  does 
not  vitiate  it,  and  the  first  averment  b  good  after 
verdict  or  on  general  demurrer.  Block  v.  0*Hera, 
1  Mis.  145. 

887.  A  declaration  for  foreign  money,  without 
averment  of  its  value,  is  cured  bv  a  verdict  find- 
ing its  value.     Brown  v.  Barry,  3  Dall.  365. 

888.  So,  if  the  declaration,  being  for  foreip 
money,  is  in  the  debeit  as  well  as  in  the  deliwd.  ib. 

889.  Where  two  sign  a  bond,  and  a  eapiu  is 
issued,  and  but  one  taken,  and  a  declaration  ia 
filed  against  him  alone,  the  error  is  ezamiBable 
on  demurrer,  not  after  verdict.  DOXman  ▼. 
SckvJUz,  5  8.  dt  R.  35. 

890.  The  informality  of  pleadings  being  in 
short  cannot  be  taken  advantage  of  after  Te^ 
diet.     Oarrard  v.  Zachariah,  2  Stew.  410. 

891.  In  debt  for  extortion  by  an  officer,  an 
omission  to  aver  that  any  person  has  receired 
fees,  dtc,  is  not  cured  by  a  verdict  StUson  ▼■ 
Tohiy,  2  Mass.  521. 

892.  In  assumpsit  on  an  award,  no  promise 
to  pay,  or  notice  of  the  award,  was  alleged. 
Held,  that  the  first  defect  was  cured  by  the  ver- 
dict, but  not  the  second.  Kingsley  v.  BUI,  9 
Mass.  198. 

893.  In  qui  tarn  for  taking  fish  illegally,  the 
declaration  alleged  a  taking  on  a  particular  day, 
and  on  three  other  days,  not  specifying  them, 
and  demanded  four  penalties.  A  verdict  for  one 
penalty  only  was  held  to  cure  the  defect  in  the 
joinder.     Bumkam  v.  Webster,  5  Mass.  266. 

894.  A  verdict  will  not  cure  defects  in  an  in* 
dictment.  Comnumwealtk  v.  Morse,  2  Mara.  128, 
130.    Broum  v.  CommanweaUk,  8  ib.  59, 65. 

895.  In  Connecticut,  an  action  was  brought  in 
the  name  of  A  against  B,  on  a  promissorv  note 
made  by  B,  payable  to  A.  The  defendant  pleaded 
a  defeasance  given  by  A,  at  the  time  of  the  exe- 
cution of  the  note,  as  part  of  the  transaction.  The 
plaintiff  replied,  that,  soon  after  the  giving  of  the 
note,  he  assigned  it,  for  a  valuable  consideration, 
to  C,  who  gave  immediate  notice  to  B;  that  C 
had  continued  to  be  the  owner  of  the  note,  and 
that  this  suit  was  for  his  benefit ;  that  at  the  date 
of  the  note  he  was  insolvent  and  without  credit, 
and  that  he  desired  to  obtain  this  note  of  B  to 
raise  money,  and  made  known  his  object  to  B; 
that  it  was  agreed  between  A  and  B,  with  a  view 
to  enable  A  to  commit  a  fraud  on  any  person  to 
whom  he  might  pass  the  note,  that  A  abould  ex- 
ecute to  B  the  defeasance  mentioned  in  the  plea , 
that  A  might  retain  it  in  his  possession,  and  by 
means  thereof  defeat  any  action  which  shoold 
thereafter  be  brought  on  such  note  by  any  own^ 
thereof,  in  A's  name.  This  replication  was  trav- 
ersed, and.  issue  was  joined.  On  the  trial,  it 
was  admitted  that  the  note  was  assigned  by  A, 
who  was  a  bankrupt,  to  C,  for  its  full  value,  of 
which  notice  was  given  to  B,  and  that  C  was 
ignorant  of  the  defeasance.  The  court  instructed 
the  jury,  that,  if  they  should  find  that  it  was 
agreed  between  B  and  A  that  the  defeasance  waf 
not  to  be  annexed  to  the  note,  but  kept  by  B,  so 
that  the  note  might  i^pear  valid  and 
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tional,  or  with  intent  that  A  should  thereby  be 
enabled  to  raise  money  thereon  by  selling  it  to 
any  person  who  mi^ht  purchase  it,  and  that  there- 
after the  defeasance  should  be  set  up  as  a  de- 
fence, then  the  transaction  was  fraudulent,  and 
the  defeasance  ought  not  to  prevent  a  recovery 
on  the  note.  The  verdict  was  for  the  plaintiff. 
On  motion  for  a  new  trial,  embracing  the  pre- 
ceding matters,  and  stating  that  the  plaintiff,  on 
the  trial,  had  introduced  testimony  in  support  of 
both  the  alternatives  suggested  in  the  charge,  it 
was  held,  1,  that,  under  the  issue  joined  and  the 
charge  given,  the  verdict  had  directly  answered 
the  question  in  the  case  whether  the  defeasance 
was  fraudulent ;  2,  that,  as  the  defendant,  at  the 
trial,  made  no  objection  to  the  evidence  on  the 
ground  of  irrelevancy  to  the  issue,  he  could  not 
avail  himself  of  the  objection  on  the  motion  for  a 
new  trial.     Lymi  v.  Summers^  7  Conn.  399. 

896.  Where  judgment  is  given  to  the  defend- 
ant, on  demurrer  to  the  replication  *^  because 
there  was  no  sufficient  declaration,"  such  judg- 
ment will  not  be  reversed  if  the  replication  is 
bad,  although  the  declaration  be  determined  to  be 
good.    Mason  v.  Craig^  3  Stew.  Sl  Port.  389. 

897.  If  there  be  two  counts  in  a  declaration, 
the  one  commencing  in  covenant  and  ending  in 
case,  and  the  other  entirely  in  «ase,  to  which  the 
defendant  pleads,  that  he  **  had  not  broken  the 
co-venants,'*  aAer  a  general  verdict  for  the  plain- 
tiff, judgment  will  be  arrested,  and  a  repleader 
awarded.     Terrelts  v.  Page,  3  H.  &  M.  US. 

898.  A  judgment,  by  a  justice  of  the  peace, 
that  a  plea  is  insufficient,  and  that  the  plaintiff 
recover,  where  the  plaintiff  gives  no  answer  to 
the  plea,  is  erroneous.  Ives  v.  D'  f^olf,  I  Root, 
503. 

899.  A  title  defectively  stated  will  be  aided  by 
verdict,  but  a  defective  title  will  not.  Haselton 
V.  iVeare^  8  Verm.  483. 

900.  Pleading  to  the  action  is  a  waiver  of  any 
defect  in  the  notice.  Withers  t.  R^d,  4  Bibb, 
256. 

901.  A  verdict  cures  all  mispleadings,  insuffi- 
cient pleadings,  and  misjoining  of  issues,  provi- 
ded sufficient  appear  to  enable  the  court  to  give 
lodgment  according  to  the  very  right  of  the  case. 
Sssociatea  of  the  Jersm  Co.  ▼.  Halsty.  2  South. 
750. 

XI.  Replication, 

902.  The  facta  of  the  plea  should  be  trayersed 
by  the  replication,  unless  matter  in  avoidance  is 
set  up.  It  is  not  sufficient  that  the  matters  in 
replication  should  be  inconsistent  with  those  in 
the  plea ;  an  issue  most  be  taken  on  the  material 
allegations.     U.  States  v.  BuforA^  3  Pet.  31. 

903.  The  replication  must  not  depart  fVom  the 
declaration  in  any  material  matter.  Lindsay  v. 
Jamison^  4  M'Cord,  93.  Collins  v.  Waggoner, 
Breeae,  26. 

904.  If  it  is  plain,  from  the  nature  of  the  plead- 
inge^  which  plea  the  replication  is  intended  te 
answer,  it  is  sufficiently  certain.  Carey  v.  Hant' 
ekHt,  1  Cow.  154. 

905.  A  plea  which  is  bad  in  mibstanee  is  not 
aided  by  a  replicatioD.  Oriswel^r.  Jfatienal  Jne. 
Co.  3  ib.  96. 

906.  It  is  no  departure,  in  pleading,  for  the 
plaintiffy  in  his  replicatk»,  where  the  deftndant 
by  his  plea  in  bar  makes  it  necessary,  to  avoid 
the  defendant's  plea  in  bar,  and  substantiate  the 
avermento  in  his  own  declaration.  Fowler  r. 
Mucomh^  2  Boot,  388. 

907.  On  dernvrser  to  a  baiA  ieplioiilui%  wfaeM 
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the  plea  is  bad  and  the  declaration  good,  the 
plaintiff  is  entitled  to  judgment.  PwUenny  v. 
Paddock,  1  Blackf  415. 

906.  A  replication  which  puta  in  issue  several 
distinct  facts,  not  tending  to  prove  the  same 
point,  is  bad  on  demurrer.  Berry  v.  Cahanan,  2 
Halst.  77. 

909.  A  replication  must  not  confess  and  avoid 
by  material  matter,  and  also  traverse  material 
allegations.     Oystead  v.  Shed,  13  Mass.  520. 

910.  A  replication  which  neither  denies,  ad- 
mita,  nor  avoids,  the  avermenta  of  the  plea,  is  bad. 
Mason  v.  Craig,  3  Stew.  &  Port.  389.  Gibbons 
V.  Ogden,  3  Halst.  288. 

911.  Where  the  plaintiff  adds  a  similiter  to  his 
replication,  the  defendant  may  demur  without 
actually  striking  out  the  similiter,  the  demurrer 
being  a  sufficient  notice  for  that  purpose.  Bank 
of  Auburn  v.  Aikin,  18  Johns.  137. 

912.  Where  a  demurrer  to  a  valid  plea  appears 
on  the  record,  and  a  minute  that  a  replication 
had  been  filed,  but  no  replication  appears,  judg- 
ment cannot  be  given  for  the  plaintiff.  Patrick 
V.  Conrad,  Litt.  Sel.  Cas.  508. 

913.  A  plaintiff,  in  his  replication,  may  intro- 
duce new  matter  to  explain  and  fortify  his  decla- 
ration ;  and  where  such  new  matter  is  introduced, 
he  may  conclude  with  a  verification.  Ballett  v. 
Slidell,  11  Johns.  56. 

914.  A  replication  containing  no  new  matter, 
but  barely  denying  the  facts  alleged  in  the  plea, 
concluding  wiUi  an  averment,  is  bad ;  but  such 
defect  can  be  taken  advantage  of  only  by  a 
special  demurrer.  Morris  r,  Wadsworth,  11 
Wend.  100. 

915.  A  special  plea,  eoncluding  with  a  verifi- 
cation, requires  a  replication.  Whedoek  r.  Filch, 
3  Port.  387. 

916.  The  conclusion  to  the  country  in  a  repli- 
cation should  be,  "  this  he  prays  may  be  inquired 
of  by  the  country,**  and  not,  **  of  this  he  puta 
himself  on  the  country.**  HartweU  v.  Hemmen* 
way,  7  Pick.  117. 

917.  Where  a  plea  consista  solely  of  matter  of 
record,  e.g.,  ** there  is  no  such  judgment,'*  the 
replication  should  reassert  the  record,  and  pray 
that  it  may  be  inspected  by  the  court;  to  con- 
clude to  the  country  is  erroneous.  Share  v 
Becker,  8  S.  d^  R.  239. 

918.  Where  a  general  and  special  replication 
were  filed  to  a  special  plea,  it  was  held,  that, 
althoagh  each  answered  the  plea,  yet  they  being 
substantially  the  same,  it  was  not  error  after 
verdict.     Marr  v.  Foster,  1  Stew.  57. 

919.  Double  replications  or  rejoinders  cannot 
be  interposed  but  by  leave  of  the  court  obtained 
on  special  application.  Ames  v.  West,  4  Wend. 
211. 

920.  If  two  replications  be  filed  to  one  plea, 
the  defendant  may  demur  specially  for  the  dupli- 
city ;  but  a  rejoinder  to  the  replications  cures  the 
olijection.    Ring  v.  Anthony,  2  Blackf.  131. 

921.  Where  a  replication  contains  two  distinct 
matters  in  avoidance  of  the  plea,  either  of  which 
is  a  good  and  perfect  answer,  the  defendant  is 
not  bound  to  demur  for  duplicity,  or  to  answer 
both  matters,  but  may  take  issue  upon  either  of 
the  matters  set  up  in  avoidance.  Oould  v.  Ray, 
13  Wend.  633. 

922.  If,  however,  such  issue  be  found  for  th^ 
defendant,  and  the  other  matter  set  forth  in  the 
replication,  which  remains  unanswered,  and  con- 
sequently admitted,  is  decisive  of  the  merita  of 
the  case,  the  plaintiff  will  be  entitled  to  judg- 
ment non  obsta$Ue  veredicto,  ib. 

923.  A  replication  to  a  plea  by  a  wrong  nam* 
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will  be  s.  waiver  of  any  exception  for  that  error. 
Hvtchinsan  t.  Broek,  11  Mass.  119. 

924.  In  debt  on  a  review  bond  by  A  and  B, 
conditioned  for  the  payment  by  A  and  C  of  tlie 
amount,  &c.,  the  defendants  pleaded  that  they  had 
performed,  Slc,  Held,  not  to  be  cured  by  a  repli- 
cation setting  forth  the  doings  on  the  review,  and 
alleging  that  A  and  B  had  never  paid,  6lc.  Free- 
land  V.  Ruggles,  7  ib.  511. 

925.  There  cannot  be  a  joinder  of  issue,  with- 
out a  replication,  where  the  plea  concludes  with 
a  verification.    Lockridge  v.  Carlisle,  6  Rand.  20. 

926.  Where  parties  proceed  to  trial  without  a 
replication  to  a  special  plea  in  bar,  the  matter  of 
which  is  available  under  the  general  issue,  they 
will  be  considered  as  having  mutually  waived  the 
informality.     Bond  v.  HiUs^  3  Stew.  283. 

027.  A  replication  to  a  plea,  afler  demurrer 
thereto  overruled,  is  a  waiver  of  the  demurrer. 
Craig  V.  Blow,  ib.  448. 

928.  Where  a  defendant  pleads  the  general 
issue,  and  also  a  special  plea,  to  which  the  plain- 
tiff replies,  and  a  demurrer  is  interposed  to  the 
replication,  the  defendant  cannot  over-ride  the 
general  issue  and  object  to  the  replication. 
Wkeeler  y.  Curtis,  11  Wend.  654. 

929.  Two  replications  to  a  plea,  or  two  joinders 
to  a  replication,  are  not  admissible.  Hazard  v. 
Smith,  1  J.  J.  Marsh.  66. 

930.  A  replication,  which  conclndea  with  a 
verification  **  by  the  record,'*  is  bad  on  demurrer, 
where  it  appears,  by  the  replication  that  the 
matters  of  record  there  alleged  are  mixed  up 
with  matters  in  pais,  and  are  only  used  as  induce- 
ment to  the  facts  relied  on  to  avoid  the  plea. 
Commonwealth  v.  Jackson,  2  Virg.  Cas.  501. 

931.  A  replication  setting  forth  no  new  matter, 
but  repeating  the  words  of  the  declaration,  should 
conclude  to  the  country.  Bindon  v.  Robinson,  1 
Johns.  516. 

932.  Where  the  defendant  cannot  take  any 
new  or  other  issue  in  his  rejoinder  than  the 
matter  he  bad  before  pleaded,  without  a  de- 
parture, or  where  the  issue  on  the  rejoinder 
would  be  the  same  in  substance  as  on  the  plea, 
the  replication  may  conclude  to  the  country. 
Patcher  v.  Sprague,  2  ib.  462. 

933.  A  general  replication,  to  a  special  plea, 
is  sufficient  after  verdict.  Ellett  v.  Vaughan,  6 
Call,  77. 

934.  A  general  replication  to  a  plea  of  pay- 
ment does  not  of  itself  constitute  an  issue,  un- 
less it  be  so  treated  by  the  parties.  JCadmbousch 
r.M*Rae,  Gilmer,  228. 

935.  A  general  replication  and  a  demurrer  to 
the  same  plea,  is  allowable.  Eppes  v.  Smith, 
4  Munf.  466.  But  see  Riley  v.  Harkness,  2 
Blackf  34. 

936.  Where  the  declaration  avers  a  delivery, 
which  is  traversed  by  the  plea,  and  the  replicar 
tion  avers  that  the  plaintiff  tendered,  and  the  de- 
fendant refused,  this  is  a  departure,  of  which 
advantage  may  be  taken  on  general  demurrer. 
PoUard  v.  Tayl^tr,  2  Bibb,  234. 

937.  A  former  suit  cannot  be  given  in  evidence 
under  a  general  replication  to  a  plea  of  the 
statute  of  limitations :  it  must  be  replied  spe- 
cially.   Bogle  V.  Conway,  3  Call,  1. 

938.  An  averment  in  a  replication  against  the 
express  words  of  a  dischar^,  as,  that  they  do 
not  mean  what  they  say,  is  bad  on  demurrer. 
FuUer  v.  Burrel,  2  Root,  296. 

939.  If  to  a  plea  in  bar,  which  avoids  a  note, 
the  plaintiff  replies,  and  traverses  an  immaterial 
point,  the  replication  is  bad  on  demurrer.  Parish 
T.  StanUm^  ib.  154. 


940.  Where  the  declaration  is  in  the  name  of 
two  plaintiffs,  and  the  replication  purported  to 
be  in  behalf  of  one  only,  it  is  a  departure,  and, 
on  demurrer,  judgment  ought  to  be  for  the  de- 
fendant, unless  an  amendment  is  allowed.  Grs- 
ham  V.  Graham,  4  Munf.  205. 

941.  Where  a  declaration  contains  several 
counts  for  the  same  cause  of  action,  and  the  de- 
fendaut  puts  in  a  plea  to  the  whole  declaration, 
the  plaintiff  may  file  several  replications  in  refer- 
ence to  the  several  parts  of  the  declaration.  Lit' 
tie  V.  Blunt,  13  Pick.  473. 

942.  Where  the  replication  contains  a  full  and 
sufficient  answer  to  the  plea,  the  defendant  shall 
not  resort  to  new  matter  which  is  foreign.  Rust 
V.  WUson,  Kirby,  364. 

943.  A  replication  to  a  general  plea  of  per- 
formance, which  omits  to  assign  any  particula 
breach,  is  bad   on  special   demurrer.    Ckeskir 
Bank  v.  Robinson,  2  N.  Hamp.  126. 

944.  Where  the  replications  are  properly  ten* 
dered  by  the  plaintifl?,  but  the  defendant  refuser 
to  join  issue,  or  to  rejoin,  or  to  demur,  the  coar. 
may  reject  defendant's  pleas,  and  proceed  to  judg- 
ment.    WyaU  V.  Woodtief,  1  Leigh,  473. 

945.  After  a  plea  of  general  performance  of  the 
condition  of  a  bond,  a  replication,  alle^ng  merely 
matter  of  excuse  for  the  non-performance,  is  bac 
for  departure.     Lamed  v.  Bruce,  6  Mass.  57. 

946.  To  debt  upon  a  bond  with  condition,  ths 
defendant  pleaded  omnia  performavit.  The  plain 
tiff,  in  his  replication,  assigned  several  distinct 
breaches  of  liie  condition.  To  this  replication 
the  defendant  demurred  specially  for  duplicity 
It  was  held,  that  the  replication  was  bad.  Moone^ 
V.  Demerit,  1  N.  Hamp.  187. 

947.  The  defendant  having  pleaded  perform 
ance  of  the  covenant  declared  upon,  the  plaint) ft 
may,  in  his  replication,  assign  as  many  breaches 
as  he  may  think  proper.    Reynolds  v.  Torrance, 
Const.  Rep.  125. 

948.  In  a  debt  on  a  judgment  upon  promises, 
the  defendant  pleaded  a  discharge  under  the  in- 
solvent act.  The  plaintiff  replied,  that  the  jadg* 
ment  declared  on  was  rendered  upon  a  judg- 
ment obtained  in  Massachusetts,  which  last 
judgment  was  rendered  upon  certain  notes,  made 
prior  to  the  passage  of  the  insolvent  act  Or. 
demurrer,  the  court  held,  that  th^  replication 
was  not  a  departure  from  the  declaration,  anft 
that  the  plaintiff  is  not  estopped  to  show  the 
facts  set  out,  in  avoidance  of  the  operation  of  the 
discharge.     Wyman  v.  Mitchell,  1  Cow.  316., 

949.  In  an  action  on  the  case  for  deceit,  the  de 
fendant  pleaded  the  statute  of  limitations.  Ths 
replication  was,  that  the  fraud  came  to  the  know)> 
edge  of  the  plaintiff  within  the  time  prescribet^ 
by  the  statute.  Held,  that  such  replication  was 
not  good,  and  that  an  issue  joined  upon  it  shoo-d 
be  set  aside  as  immaterial.  CaUis  v.  Waidy,  2 
Munf.  511. 

950.  The  record  of  a  case  in  the  court  of  ap- 
peals stated  that  the  defendant  tendered  "  a  plea 
in  writing,"  setting  forth  five  pleas,  to  which 
said  plea  the  plaintiff  replied  generally,  and 
issue  was  joined  between  the  parties.  Held,  that 
this  should  be  considered  a  general  replication  to 
all  the  pleas,  and  that  a  repleader  ought  not  to 
be  awarded.     OaUego  v.  Moore,  4  ib.  60. 

961.  A  replication  de  injuria  is  not  proper  in 
an  action  on  a  contract.  Coffin  v.  Basseti,  2 
Pick.  357. 

952.  A  general  replication  de  injuria,  &c.,  is 
bad  where  a  defendant  justifies,  or  insists  on  a 
right  as  a  justification,  and  is  good  only  when  he 
pleads  matter  of  ezcase  *  in  such  a  case,  the  de 
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fbndmnt  u  bound  to  travene  the  right.  Cobum 
▼.  Hapkhu^  4  Wend.  577.  Lytle  ▼.  Lee,  5  Johns. 
112.     OrUwold  y.  Sedgwick^  1  Wend.  126.  . 

953.  Under  a  replication  de  injuria  to  a  justi- 
fication of  a  beating,  as  master  of  a  ship,  the 
plaintiff  maj  show  that  the  punishment  was  ez- 
cessiTe.     Hannen  v.  Edes,  15  Mass.  347. 

954.  But,  under  a  replication  de  injuria  to  a 
justification  as  an  officer  acting  under  a  writ,  the 
plaintiff  cannot  show  that,  by  breaking  an  outer 
door,  the  defendant  became  a  trespasser  ah  initio. 
Oystead  v.  Shed,  12  Mass.  506.  See  Sampson  v. 
Hemry^  11  Pick.  379 

965.  In  trespass  bj  a  mariner  against  a  mate, 
for  tying  him  up  to  the  rigging  by  order  of  the 
master,  for  the  purpose  of  punishment,  the  de- 
fendant pleaded  that  he  was  bound  to  obey  the 
master's  orders,  and  that  he  used  no  unnecessary 
Tiolence  in  tying  him  up.  A  replication  de  in- 
juria was  held  proper,  as  presenting  a  mixed 
question  of  law  and  fact.  Frost  v.  Hammatt, 
ib.  70. 

966.  A  replication  to  a  plea  of  n'^nj  per  descent 
in  a  scire  facias  against  heirs,  quare  executionem 
noMj  that  the  heir  had  lands,  ^c,  is  good  with- 
out particularizing  the  lands  descended.  Sharp 
T,  Sharped  Wend.  278. 

957.  Where  a  replication  contained  matter  in 
ayoidance,  and  no  rejoinder  was  filed,  but  the 
record  merely  stated  that  the  defendant  **  joined 
issoe,"  it  was  held,  that  no  judgment  could  be 
rendered.    Milner  y.  Davis^  Litt.  Sel.  Cas.  436. 

958.  The  filing  of  a  replication,  admitting  the 
tmih  of  a  plea  in  abatement,  and  relying  on 
matter  in  avoidance,  is  a  waiver  of  the  necessity 
of  ▼erifying  the  plea  by  oath.  Gordon  v.  Phelps^ 
6  J.  J.  Marsh.  218. 

969.  The  plea  of  justification  and  the  replica- 
tion must  always  be  filed  in  writing.  HandJLey 
T.  Travis,  Kj.  Dec.  160. 

960.  The  Kentucky  statutes  of  1801  and  1812 
require  that  a  replication  to  a  plea,  traversing  the 
execution  and  assignment  of  a  note,  pleaded  as  a 
■et-off,  should  be  sworn  to.  Black  y.  Crouch,  3 
Litt.  226. 

961.  A  defendant  pleaded  his  bankruptcy  and 
certificate  of  discharge  in  a  defective  manner. 
Held,  that  a  replication,  impeaching  the  cer- 
tificate of  discharge  for  fraud  and  a  verdict, 
cured  the  defect.    Jenkins  v.  Stanley,  10  Mass. 


962.  To  a  plea  in  abatement,  that  a  non-resi- 
^  tnt  plaintiff  has  not  given  security  for  costs,  a 
leplication  tendering  a  bond  for  costs,  or  averring 
that  the  security  had  been  given  since  tl)e  impe- 
tration  of  the  writ,  is  bad  on  demurrer.  Jones  v. 
Laeey,  3  J.  J.  Marsh.  543. 

963.  It  is  competent  for  the  court  to  permit 
the  plaintiff,  at  any  time  before  the  jury  retire,  to 
withdraw  his  replication,  and  demur  to  the  plea. 
Brtnon  v.  Massey,  3  Stew.  226. 

964.  A  general  replication  to  a  special  plea 
need  not  be  signed  by  counsel.  Pumpldy  y. 
Crosby,  8  Johns.  322. 

965.  In  covenant  on  an  agreement  to  put  up 
the  firame  of  a  house,  and  enclose  the  same,  on 
or  before  the  1st  of  October,  the  defendant 
pleaded  that  he  did  put  up  the  frame,  d»:.,  on 
or  before  the  1st  of  October,  to  wit,  the  1st  of 
June,  and  was  ready  and  willing,  and  tendered 
and  oflfered  the  plaintiff  to  enclose  the  same.  Sec., 
bat  that  the  plaintiff  did  not  furnish  the  necessa- 
ry materials,  according  to  his  agreement,  &,c. 
The  plaintiff  replied,  that  he  did  mmish  the  ma- 
terials, d&c.,  and  did  and  performed  all  thingrg  on 
hia  part,  &c.,  (as  before  stated  in  his  declaration,) 


yet  the  defendant,  at  the  time  and  place  men* 
tioned  in  his  plea,  did  not  put  up  and  raise  the 
frame,  &c.,  nor  did  he,  Ac,  tender  and  offer  tc 
enclose,  &c.  Held,  on  special  demurrer,  that 
the  replication  was  bad  for  traversing  the  time 
and  place  mentioned  in  the  plea,  which  were  im- 
material,  and  introducing  averments  of  perform- 
ance before  made  in  the  declaration,  thereby 
loading  the  replication  with  multifarious  and  un- 
necessary matter,  and  putting  in  issue  several 
and  distinct  matters  of  fact.  Rogers  v.  Burk,  10 
Johns.  400. 

966.  It  is  no  departure,  in  pleading,  for  a  de- 
fendant, after  pleading  liberum  tenementum,  to 
rejoin  to  a  replication  setting  forth  a  demise,  that 
in  the  demise  was  contained  a  reservation  to  do 
the  acts  complained  of  as  trespasses.  Dutton  v. 
Holden,  4  Wend.  643. 

967-  Where  the  plea  averred  a  survey  at  Ca- 
diz, and  the  replication  traversed  that  the  survey 
was  made  at  Cadiz  or  elsewhere,  it  was  held  bad 
on  special  demurrer.  GriswoLd  v.  JCational  Ins 
Co.  3  Cow.  96. 

968.  To  the  plea  of  a  former  recovery,  the 
plaintiff  replied,  protestando,  that,  in  a  former  ac- 
tion brought  by  him  against  the  defendant,  he 
had  joined  two  trespasses  in  the  same  count,  and 
that  the  court,  on  motion  of  the  defendant,  com 
pelled  him  to  elect  for  which  he  should  proceed, 
and  the  jur^  fbund  damages  accordingly.  The 
replication  is  bad,  being  argumentative  inftead 
of  traversing  and  denying  tiie  former  recovery, 
and  as  taking,  by  way  of  protestando,  what  should 
have  formed  the  substance  of  the  replication. 
Snider  v.  Croy,  2  Johns.  227. 

969.  To  an  action  of  debt,  the  defendant 
pleaded  a  release,  which  he  averred  to  have 
been  lost  and  destroyed  b^  accident.  The  plain- 
tiff replied  by  denying  this  averment  in  the  plea, 
and  protesting  that  he  had  not  released.  Held, 
that  the  replication  was  good  without  being 
sworn  to,  the  statute  which  requires  an  afiidavit, 
where  the  execution  of  a  writing  is  denied,  not 
being  applicable  to  the  case.  Clark  v.  Faulkner, 
1  Blackf.  218. 

970.  A  declaration  avers  a  tender  of  perform- 
ance ;  the  plea  denies  it,  and  avers  outstanding 
judgments.  The  replication  excuses  the  per- 
formance. Held,  on  demurrer,  to  be  a  fatal  va- 
riance between  the  declaration  and  replication. 
Burke  v.  Huber,  2  Watts,  306. 

971.  In  a  suit  by  the  indorsee  of  a  note,  the 
defendants  pleaded  a  set-off,  averring  that  tlie 
note  was  the  property  of  the  payee,  that  the 
plaintiff  was  a  merely  nominal  party,  and  that 
the  note  was  transferred  to  him  for  the  purpose 
of  depriving  the  defendants  of  their  set-off. 
The  plaintiff  replied,  simply,  that  the  note  was 
his  property,  and  not  the  property  of  the  payee, 
without  traversing  the  corrupt  transfer  of  the 
note.  Held,  that  the  plaintiff  must  be  considered 
as  admitting,  by  the  pleadings,  the  corrupt  trans- 
fer of  the  note,  and  the  existence  of  the  set-off. 
Savage  v.  Davis,  7  Wend.  223.  Held,  also,  that, 
admitting  the  plea  to  have  been  made  pre- 
vious to  the  revised  statutes'  (New  York)  going 
into  effect,  the  plaintiff,  having  taken  issue  upon 
it,  was  precluded  from  objecting  that  the  plea 
of  set-on  was  not  allowable,  ib, 

972.  A  replication  to  a  plea,  that  the  promise 
declared  on  was  made  by  the  defendant  and  a 
third  person,  and  that  a  release  was  executed  to 
such  third  person,  denying  both  the  joint  prom- 
ise and  the  release,  is  bad  for  duplicity.  Tuhhs 
y.  Caswell,  8  Wend.  129. 

973.  To  a  writ  of  scire  facias  against  special 
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bail,  the  bail  pleaded  the  death  of  his  principal 
before  any  e/«.  sa.  returned.  The  replication 
traversed  that  fact,  and  tendered  issne  to  the 
country.  Held,  that  such  conclusion  was  tech- 
nically riffht,  the  replication  being  a  direct  de- 
nial of  all  the  matters  contained  in  the  plea. 
Cappeau  ▼.  MiddUton,  1  Har.  &,  Gill,  154. 

974.  Held,  also,  that  the  omission  of  the  plain- 
tiff, in  his  replication,  to  set  out  the  ca.  sa.  and 
the  return,  was  an  informality  merely,  which 
was  bad  only  on  demurrer,  and  was  cured  by 
verdict,  ib. 

975.  Where  a  former  judgment  is  pleaded, 
and  other  pleas,  to  which  there  is  **  replication 
and  issue  by  consent,"  this  replication,  in  short, 
extends  to  all  the  pleas,  and  it  is  not  error  that 
the  issue  upon  the  first  plea  does  not  appear  to 
have  been  tried  by  the  record.  Taylor  v.  Rogers^ 
Minor,  197. 

976.  The  declaration  averred  a  physical  total 
loss  ;  plea,  a  survey  at  Cadiz,  the  port  of  desti- 
nation. A  replication,  traversing  the  survey  in 
the  plea,  and  averring  a  different  survey  at  Cadiz, 
was  held  a  departure  ;  for,  the  ship  having  arrived 
at  her  port  of  destination,  there  eould  not  be  a 
physical  total  loss.  QristoUd  v.  J^ational  Int. 
Co.  3  Cow.  96. 

977.  Appearance  bail,  becoming  special  bail, 
is  entitled  to  prove  that  the  similiter  to  a  replica- 
tion was  added  by  the  clerk,  without  his  consent, 
and  may,  in  such  case,  plead,  although  the  similp- 
ter  is  added.   Jfader^oiisch  v.  M  'Roe,  Gilmer,  228. 

978.  Where,  in  an  action  on  a  note  not  nego- 
tiable, the  defendant  pleaded  that  this  debt  had 
been  attached  in  his  hands,  in  a  foreign  attach- 
ment, at  the  suit  of  a  creditor  of  the  plaintiff,  and 
judgment  rendered  thereon,  which  was  in  full 
force;  and,  at  a  subsequent  term,  the  plaintiff 
replied  that,  the  execution  on  that  judgment  hav- 
ing been  returned  nulla  6ona,  the  creditor  had 
sued  out  a  scire  facias  against  the  trustee,  who 
had  appeared  and  was  discharged  upon  his  dis- 
closure; the  replication  was  held  good,  though 
the  judgment  in  the  scire  facias  was  since  the 
filing  of  the  plea.  Sargeant  v.  Andrews^  3 
Greenl.  199. 

979.  Where  the  defendant,  in  a  scire  facias 
against  the  indorser  of  a  writ,  pleaded  that  the 
original  judgment  debtor  was  of  sufficient  ability, 
and  had  sufficient  real  estate,  within  this  state,  to 
satisfy  the  execution,  to  which  the  plaintiff  re- 
plied by  setting  forth  the  issuing  of  execution, 
and  the  sherifTs  return  thereon  that  he  could 
find  no  property  within  his  precinct,  the  replica- 
tion was  held  bad.     Palister  v.  LiUle,  6  ib.  350. 

980.  In  a  scire  facias  upon  a  recognizance 
taken  by  a  justice  of  the  peace  in  a  criminal 
case,  it  must  appear  that  the  recognizance  has 
been  returned  to  the  court  having  jurisdiction  of 
the  matter,  ib. 

981.  Where  a  private  statute  created  a  corpo- 
ration for  the  purpose  of  opening  a  canal,  with- 
out directing  when  it  should  be  done,  under 
wliich  statute  the  defendants,  as  corporators,  jus- 
tified certain  acts  complained  of;  and  the  plain- 
tiff replied,  that  they  had  never  opened  the  canal 
in  manner  and  form  as  prescribed  by  the  statute, 
without  alleging  that  reasonable  time  for  that 
purpose  had  elapsed;  the  replication  was,  for 
this  cause,  held  bad  on  general  demurrer. 
Spring  V.  Russdlj  7  ib.  273. 

982.  If  an  award  be  good  for  the  damages 
awarded,  but  bad  as  to  the  coats,  whether  a  rep- 
lication would  not  be  vitiated  by  assiffning  non- 
payment of  costs  as  part  of  the  breach  —  gumre. 
Gordon  v.  7h$cker^  6  ib.  247. 


983.  The  replication  to  the  plea  of  no  awani 
In  an  action  upon  an  arbitration  note,  ahould  set 
forth,  not  only  the  award,  but  also  a  breach. 
Gillet  V.  Bristow,  1  Root,  355. 

984.  A  replication,  by  the  administrator  of  a 
surviving  partner,  to  a  plea  of  payment,  must 
aver  that  the  debt  had  not  been  paid  to  the  de- 
ceased  partner.  An  averment,  that  the  debt  had 
not  been  paid  to  the  surviving  partner,  wiU  not 
be  sufficient.     Lang  v.  Lewis,  1  Rand.  277. 

985.  In  a  replication  to  a  pleaof  sfeaa  sifsim- 
istravit,  the  party  need  not  specify  the  assets 
unad ministered.  Johnson  v.  Johnson,  1  Bailey, 
601. 

986.  To  make  a  former  suit  a  good  replication 
to  a  plea  of  the  statute  of  limitations,  the  records 
themselves  must  show  that  both  suits  were  for 
the  same  cause  of  action.  Fowler  v.  WiUiams, 
Const.  Rep.  491. 

987.  Where  the  defendant  pleads  a  record  of 
the  same  count,  the  replication  of  nul  tiel  record 
concludes  with  a  verification,  and  a  day  is 
given  to  the  parties  to  have  judgment.  If  the 
plea  be  of  a  record  of  another  court,  the  replica- 
tion may  either  conclude  by  giving  the  defendant 
a  day  to  bring  in  the  record,  or  with  an  aver- 
ment and  a  prayer  of  debt  and  damages,  in  which 
latter  case  there  must  be  a  rejoinder  reasserting 
the  existence  of  the  record.  BobyshaU  v.  Oppen- 
heiwcTy  4  Wash.  C.  C.  388. 

988.  In  a  petition  for  partition,  two  respond- 
ents pleaded  their  sole  seizin,  in  equal  moieties. 
A  replication,  denying  their  seizin  in  equal  moie- 
ties, was  held  bad  for  immateriality.  Loring  v 
Gay,  9  Pick.  66. 


XII.   Repleader. 

989.  Leave  to  replead  may  be  granted,  after 
argument,  upon  demurrer.  Potter  v.  Titcomb,  7 
Grv^enl.  302. 

990.  Where  the  pleadings  are  so  defective  that 
no  valid  judgment  can  be  rendered  on  them,  a 
repleader  will  be  ordered.  Gerrish  v,  TVsm, 
3  Pick.  124.     Eaton  v.  Stone,  7  Mass.  312. 

991.  But  where  the  only  material  fact  hu 
been  passed  upon  by  the  jury,  the  court  will  not 
award  a  repleader.  Jenkins  v.  Stanley,  10  Mass. 
262.   See  Eaton  v.  Stone,  7  ib.  312,  314. 

992.  A  repleader  should  never  be  awarded  be* 
cause  of  irregular  pleading,  aller  a  general  find- 
ing, if  there  be  one  correct  issue  to  which  the 
finding  may  apply.  Payne  v.  Bamet,  2  A.  K. 
Marsh.  -312. 

993.  If  all  of  the  pleadings,  including  the  dec- 
laration, be  faulty,  the  court  will  dismiss  the  suit, 
and  will  not  order  a  repleader,  though  in  a  case 
where  otherwise  it  would  have  been  proper. 
Smith  V.  Walker,  1  Wash.  135.  « 

994.  If  a  defendant,  who  is  sued  as  heir  and 
devisee,  under  the  Virginia  statute,  pleads  that 
he  hath  no  ''assets  by  descent,"  on  which  the 
plaintiff  takes  issue,  and  a  verdict  be  found  for 
the  defendant,  a  repleader  will  be  awarded  by 
the  appellate  court,  though  not  prayed  for  in  the 
court  below.     Baird  v.  Mattoz,  1  C^],-257. 

995.  The  court  will  not  award  a  repleader  aftei 
judgment.  If  the  judgment  work  a  hardship, 
application  may  be  made  to  chancery  fi>r  an  in 
junction.    Page  v.  Walker,  1  Tyler,  146^ 

996.  In  debt  on  an  administration  bond,  the 
court,  afler  a  bad  demurrer  to  the  plea,  refused 
leave  to  replead,  the  principal  being  dead,  and 
the  bond  of  30  years*  standing.  Dattes  v.  Goech 
8  Mass.  488. 
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Xin.   Rejoinder  and  Surrejoinder. 

997.  Where  the  defendants,  in  their  rejoinder, 
traverse  a  material  part  of  the  plaintiff's  decla^ 
ration,  the  plaintiff  is  bound  to  take  issue  upon 
it ;  but  he  does  not,  by  so  doing,  admit  the  truth 
of  the  defendants*  inducement.  Fowler  y,  Clark. 
3  Day,  231. 

996,  In  debt  on  a  bond,  with  condition  for 
the  pajment  of  money  on  a  particular  dav,  the 
defendant  alleged,  in  his  plea,  that  he  paid  the 
money  at  the  day ;  but  in  his  rejoinder  he  alleged 
that  be  paid  the  money  afler  the  day,  and  that  it 
was  accepted  in  full  satisfaction.  Held  to  be  a 
departure  and  matter  of  substance.  Tarleton  y. 
Wells,  a  N.  Uamp.  306. 

999.  Where  the  defendant  gave  a  bond  ^'to 
convey  lands  to  the  plaintiff  by  such  deed  as 
counsel  should  advise,**  in  a  suit  on  the  bond, 
the  defendant  pleaded  performance.  The  plain- 
tiff  replied,  that  the  defendant  did  not  convey. 
The  defendant  rejoins,  that  the  plaintiff  *8  coun- 
sel did  not  advise  any  conveyance.  Held,  tfaftt 
■nch  rejoinder  is  a  departure  in  pleading. 
M'Sherry  v.  Jiskew,  1  Teates,  79. 

1000.  To  a  plea  of  non  assumpsit  iirfra  sex 
mmnos^  the  plaintiff  replied  that,  within  six  years 
nfler  the  cause  of  action  accrued,  to  wit,  July 
6,  18^,  he  sued  out  process,  &c.,  and  that  the 
defendant  promised  within  six  years  next  before. 
that  day.  Rejoinder,  that  the  plaintiff  did  not, 
within  six  years  next  after  the  cause  of  action 
accrued,  sue  out  the  process,  dx.,  and  that  the 
defendant  did  not  promise  within  six  years  next 
before  the  issuing  of  the  process.  Held,  on  de- 
moirer,  that  the  rejoinder  was  bad  in  substance, 
in  not  denying  the  material  fact,  that  the  process 
was  sued  out  at  the  time  stated.  SattsrUe  v. 
Sterling,  8  Cow.  233. 

1001.  The  breach  of  a  bond  for  the  performance 
of  the  duties  of  an  agent  assigned  was,  that  he 
had  in  his  hands,  in  1822,  moneys,  &c.  A 
rejoinder  that  he  had  not,  it  seems,  would  not 
pxeeent  the  question  whether  the  agency  had  ter^ 
minated  previous  to  1822.  Boston  Hat  Mamtfac' 
tory  V.  Messinger,  2  Pick.  223. 

1002.  A  rejoinder  of  a  reservation  in  a  lease 
to  examine  demised  premises,  and  to  make  such 
repairs  and  alterations  as  should  be  deemed 
necessary,  is  no  answer  to  a  charge  for  prostrat- 
ing  a  fence,  leaving  the  premises  exposed  to  the 
mtrasion  of  cattle,  and  converting  the  fence  to 
the  use  of  the  defendant.  Dutlon  v.  Holden^  4 
Wend.  643. 

1003.  In  an  action  to  foreclose  a  mortgage, 
ooDditioned  to  pay  a  certain  sum  in  work  on 
demand,  afler  20  days'  notice,  the  tenants  plead- 
ed  that  no  demand  had  been  made,  and  the  de- 
mandants replied  a  demand  on  a  certain  day.  A 
rejoinder,  alleging  that  on  that  day  the  tenants 
were  ready,  and  offered,  dec,  but  that  the  de- 
mandant waived  his  request,  &c.,  was  held  bad 
lor  departure.  Darlimg  v.  Chapman,  14  Mass. 
101. 

1004.  AiVr  a  plea  of  performance,  a  rejoinder 
of  matters  in  excuse  of  non-performance  is  a 
departure,  nor  is  such  mode  of  pleading  author- 
lied  by  the  Connecticut  statute  of  May,  1622,  c. 
12,  f  2.     Warren  v.  Powers^  5  Conn.  373. 

1005.  Therefore,  where  the  defendant,  in  an 
action  on  his  administration  bond,  pleaded  per- 
formance generally,  the  plaintiff  replied,  setting 
forth  several  breaches,  to  which  the  defendant 
lejoined  in  justification  or  excuse  of  those 
bmchee ;  it  w^p  hfild^  that  such  rejoinder  was  a 
departure,  and,  as  such,  incurably  defective,  ib. 


1006.  A  surrejoinder  is  not  bad  for  concluding 
to  the  country,  where  it  contains  a  direct  denial 
of  the  only  material  allegation  in  the  rejoinder. 
Potter  V.  TUcomb,  1  Fairf  53. 

1007.  To  a  plea  of  general  performance  of  the 
condition  of  an  administrator's  bond,  the  plaintiff 
replies  that  the  administrator  did  not  account  for 
certain  property  inventoried  at  $9000,  and  the 
defendants  rejoin  that  he  did  account  therefor, 
charging  himself  with  $878,  the  proceeds  there- 
of. A  surrejoinder,  alleging  that  it  was  through 
his  default  that  it  did  not  bring  more,  was  held 
bad  for  departure.  Dawes  v.  Wtnship,  16  Mass. 
291. 

1008.  In  an  action  on  a  promise  to  pay  the  costs 
of  a  certain  prosecution,  when  they  should  be 
taxed,  the  defendant  pleaded  that  the  costs  were 
not  taxed  before  the  bringing  of  the  suit.  The 
plaintiff  replies,  that  the  costs  were  taxed  at  luch 
a  time,  and  that  the  defendant  had  notice.  The 
defendjBint  traverses  the  taxes  at  the  time,  and 
the  plaintiff  again  affirms  and  accepts  the  trav- 
erse. It  was  held,  that  this  surrejoinder  was 
sufficient,  and  that  it  was  not  necessary  that  he 
should  set  forth  a  record  of  the  taxing.  Williams 
V.  Wkitmore,  Kirby,  249. 

1009.  A  surrejoinder,  which  shows  that  the 
plaintiff  has  no  title,  will  cure  a  departure  in 
the  preceding  pleading.  Keay  v.  Goodwin,  16 
Mass.  1. 

1010.  It  is  hot  allowed  to  a  plaintiff  to  sur- 
rejoin  double  to  the  rejoinder  of  the  defendant. 
Oakley  v.  Romeyn,  6  Wend.  521. 


XIV.    ParHeular  Pleas, 
(a.)    JVb  JStoardy  and  Non  est  factum, 

1011.  The  plea  of  an  award  need  not  aver  that 
the  award  has  been  performed.  M^Mpvn  v.  May, 
1  Stew.  520. 

1012.  If  the  defendant  plead  no  award,  and 
the  plaintiff  reply,  a  rejoinder,  that  the  award 
was  not  final,  is  a  departure.  Barlow  v.  Todd, 
3  Johns.  367. 

1013.  To  a  declaration  in  debt,  on  a  bond  con- 
ditioned both  to  appear  before  arbitrators,  and  to 
abide  by  their  award,  plea  of  no  award  is  insuf- 
ficient.   JVbrtA  V.  Johnson,  1  Chip.  131. 

1014.  In  an  action  on  an  award,  a  plea,  that  the 
arbitrators  grossly  erred  in  improperly  allowing, 
disallowing,  and  twice  allowing,  certain  claims, 
without  specifying  such  claims,  was  held  bad  fbr 
duplicity  and  want  of  certainty.  Bean  v.  Far^ 
nam,  6  Pick.  269. 

1015.  It  is  a  sufficient  assignment  of  a  breach, 
that  a  partner,  agreeing  to  a  reference  of  all  mat- 
ters in  controversy  between  the  partnership  and 
another,  refuses  to  pay  money  as  directed  by  the 
award.    Karthaus  v.  Ferrer,  1  Pet.  222. 

1016.  A  plea  of  non  est  factum  is  a  plea  to  the 
merits,  and  ought  to  be  received  after  an  issue 
made  up  on  the  plea  of  payment,  where  the  de- 
lay is  sufficiently  accounted  for.  Franklin  v. 
Cox,  4  Rand.  448. 

1017.  The  plea  of  non  est  factum  to  a  deed 
puts  in  issue  the  deed  only.  All  other  material 
averments  in  the  declaration  are  admitted.  Dale 
V.  Roosevelt,  9  Cow.  307. 

1016.  Coverture  mav  be  given  in  evidence, 
under  a  general  plea  of  non  est  factum.  Freer  v. 
Walker,  1  Bailey,  184. 

1019.  Jfon  est  factum  merely  puts  the  deed  in 
issue,  and  the  plaintiff  need  not  prove  othei 
averments  in  his  declaration.  Gardner  v.  Gardr 
ner,  10  Johns.  47. 
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(b.)    A  former  Acdon  or  Recovery  for  the  same 

Cause. 

1020.  A  plea  of  former  reeoyery  necenarily 
eontains  matter  of  iact  and  of  record,  and  may 
sonclode  to  the  country.  Thomas  t.  Ramsey^  6 
Johns.  26. 

1021.  A  plea  of  another  action  pending,  for 
the  same  caase,  is  not  an  issuable  plea^  though 
pleaded  in  the  form  of  a  plea  in  bur.  Davis  ▼. 
Grainger,  3  ib.  259. 

1022.  If  the  defendant  relies  on  a  former  trial 
and  judgment,  he  muat  plead  it,  or  give  notice 
at  the  time  of  joining  issue.  It  is  too  late,  after 
pleading  the  general  issue,  to  set  up  that  defence. 
Dexter  ▼.  Haxen,  10  ib.  246. 

J  023.  The  same  cause  of  action  is  where  the 
same  evidence  will  support  both  actions.  John^ 
son  v.  Smith,  8  ib.  383.     RUe  t.  King,  7  ib.  20. 

1024.  The  plea  of  a  former  acquittal  must  show 
that  the  acquittal  waa  on  the  same  point  pre- 
sen  ted  by  the  issue  in  the  second  suit.  Burgess 
Y.  Sugg,  2  Stew,  db  Port.  341. 

lOS^.  A  judgment,  or  decree  in  chancery,  in 
order  to  constitute  a  bar  to  a  subsequent  suit, 
must  appear  to  have  been  rendered  upon  the 
same  point,  and  between  the  same  parties.  It  is 
not  sufficient  that  the  point  was  incidentally  in- 
volved in  the  former  decision,  or  that  its  deter- 
mination may  be  inferred  therefrom  argumenta- 
tively.  PhUUps  v.  Thompson,  7(  Stew,  db  Port. 
369. 

1026.  A  plea  of  autre  action  pendent  is  not 
supported  by  the  record  of  another  suit,  on  a 
note  corresponding  in  every  particular  with  the 
note  sued  on,  except  in  the  date  of  the  assign- 
ment.    Thomas  v.  ThoTnas,  3  J.  J.  Marsh.  589. 

1027.  Where  the  defendant  pleaded  a  former 
trial,  before  the  same  justice,  for  the  same  cause, 
and  the  justice  stated,  from  his  knowledge,  that 
the  plaintiff  was  nonsuited  at  such  former  trial, 
and  that  it  was  no  bar,  if  the  defendant  do  not 
deny  the  statement,  but  go  to  trial,  he  will  be 
concluded  by  the  fact.  Blanchard  v.  Richly,  7 
Johns.  198. 

1028.  A  plea  of  a  former  recovery  by  the  plain- 
tiff, in  a  joint  action  against  the  defendant  and 
another  for  the  same  injury,  is  insufficient  with- 
out an  averment  of  satisfaction.  Park  v.  Hop- 
kins,  2  Bailey,  411. 

10^.  A  plea  of  a  former  recovery  is  not  avoid- 
ed by  bringing  a  different  style  of  action  for  the 
same  cause.     Smith  v.  Finlty,  2  Penn.  1005. 

1030.  In  an  action  of  assumpsit,  or  on  the  case, 
the  defendant  is  not  bound  to  plead  a  former  re- 
covery, and  may  give  it  in  evidence.  Lonsdale 
▼.  Brown,  4  Wash.  C.  C.  86. 

1031.  A  former  suit  depending  in  equity  is  a 
bad  plea  to  an  action  at  law,  if  the  complainant 
m  the  bill  in  equity  be  a  different  person  from  the 
plaintiff  in  the  action,  although  the  defendant  be 
the  same  person  in  both  cases,  and  it  be  admitted 
that  the  action  at  law  be  for  the  benefit  of  the 
complainant  in  the  bill.  Davis  v.  Hunt,  2  Bailey, 
412. 

1032.  A  plea  of  former  recovery,  to  an  action 
on  the  case  founded  on  tort,  cannot  be  objected 
to  merely  because  the  first  action  was  covenant, 
the  causes  of  action  appearing  to  be  the  same. 
Cutler  V.  Cox,Sl  Blackf  178. 

1033.  If  a  plea  of  former  recovery  aver  the 
causes  of  action  to  be  the  same,  and  the  record 
do  not  show  them  to  be  different,  the  averment, 
on  a  demurrer  to  the  plea,  must  be  taken  as 
true.  tb. 

1034.  The  pendency  of  a  suit  in  one  state,  by 


the  same  plaintiff  against  the  same  defendant, 
for  the  same  cause  of  action,  is  no  stay  or  bar  to 
an  action  brought  in  another  state.  Boiniev. 
Joy,  9  Johns.  221. 

1035.  The  exceptio  rei  judicatm  applies  only  to 
final  or  definitive  sentences  abroad,  upon  the 
merits  of  the  case.  ib.  So  of  a  cause  pending  m 
an  inferior  court  of  the  same  state,  ib. 

10^.  Where,  in  an  action  by  the  payee  of  a 
promissory  note  against  the  maker,  the  defendant 
pleaded  a  former  action,  and  it  appeared  that  the 
former  action  was  by  an  indorsee  of  the  note, 
whose  title  being  objected  to  by  the  maker,  it 
was  defeated,  it  was  held,  that  the  plea  was  not 
a  bar,  the  maker  not  heme  allowed  to  set  up  an 
indorsement  as  good,  which,  in  the  former  sail,  h( 
had  set  up  as  bad.   M  ^Donald  v.  Rainor,  8  ib.  442. 

1037.  A  plea  of  a  fonner  action  and  trial  be- 
tween the  same  parties,  in  which  the  present 
plaintiff  set  off  his  demand,  is  not  good,  if  the 
debt  on  which  the  demand  was  founded  was  not 
then  actually  due,  and  the  set-off  for  that  reason 
Injected.     Bull  v.  Hopkins,  7  ib.  22. 

1036.  A  plea,  that,  in  a  former  suit  for  the  same 
cause,  the  plaintiff  obtained  judgment  against  the 
defendant,  which  judgment  was  afterwards  re- 
versed and  remanded,  and  was  not  dismissed  un- 
til afler  instituting  this  suit,  is  insufficient.  6or- 
don  V.  Phelps,  7  J.  J.  Marsh.  619. 

1039.  The  plea  of  a  former  judgment  rendered 
by  a  justice  of  the  peace  is  bad,  unless  it  show 
that  the  trial  before  the  justice  was  had  on  the 
merits  of  the  case.     Pace  v.  Dossey,  1  Stew.  20. 

1040.  A  former  recovery  cannot  be  given  in 
evidence  under  the  general  issue,  in  actions  of 
tort,  but  must  be  pleaded  specially.  Coles y.  Car- 
ter, 6  Cow.  691. 

1041.  A  former  recovery,  for  the  conversion  of 
the  whole,  is  a  good  plea  m  bar  to  another  action 
for  the  conversion  of  a  part  of  the  same  proper- 
ty.    Bates  V.  QuaUlebom;^^  N.  &.  M.  205. 

1042.  Where  two  actions  are  brought  for  the 
same  cause,  satisfaction  of  the  judgment  in  one 
suit  (if  not  the  recovery  alone)  may  be  pleaded 
puis  darrein  continuance,  to  the  other  suit.  Bowse 
V.  Joy,  9  Johns.  221. 

1043.  A  prior  action,  commenced  for  the  same 
cause,  being  a  bar  to  an  action  before  a  justice  of 
the  peace,  it  makes  no  difference  whether  snch 
action  was  commenced  by  summons  or  warrant 
Wentworth  v.  Bamum,  10  ib.  238. 

1044.  A  plea  of  a  prior  suit,  pending  for  the 
same  cause  of  action,  is  good  in  abatement ;  and 
if  the  plea  is  true  when  filed,  a  dismission  of  the 
prior  suit  afterwards  will  not  avail.  Nor  does  the 
fact,  that  the  defendant  had  put  in  a  plea  in  abate- 
ment to  the  prior  suit,  make  any  difference. 
P^ogg  V.  Long,  3  Dana,  157. 

(c.)   Payment, 

1045.  The  plea  of  payment  must  conclude  to 
the  country.     Henderson  v.  SouthaU,  4  Call,  371. 

1046  A  plea  of  payment  properly  concludes 
with  a  verification,  and,  if  it  is  not  replied  to, 
there  can  be  no  issue.  Kennedy  ▼.  Pickering, 
Minor,  137. 

1047.  The  words, «« and  the  plaintiff  doth  the 
like,'*  cannot  be  taken  as  a  traverse  of  a  plea  of 
payment.    Jones  v.  Francis,  Breese,  125. 

1048.  Under  the  plea  of  payment  on  sdre 
facias  to  a  bond,  defendant  may  give  in  evidence 
any  matter  that  bars  the  action,  arising  since  the 
judgment.     HartzeU  v.  Reiss,  1  Binn.  289. 

1049.  Under  the  plea  of  full  payment,  accord 
and  satisfaction  cannot  be  giren  in  evidence 
Kisham  y.  J^ickoU^  1  Root,  75. 
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1050.  In  usnmptit,  on  an  anliquidated  demand, 
a  plea  of  payment  does  not  admit  the  full  amount 
sued  for.     Ho/ey  ▼.  CaUer^  Minor,  63. 

1051.  Under  a  plea  of  payment,  proof  of  the 
discontinuance  of  the  suit  cannot  be  given  in  ev- 
idence, and  the  defendant  should  have  availed 
himself  of  the  alleged  discontinuance,  before  ap- 
pearing and  taking  defence.  LtUapee  v.  Peeholier. 
2  Wash.  C.  C.  180. 

1062.  Where,  in  an  action  commenced  in  a  jus- 
tice's court,  removed  into  the  common  pleas  by 
appeal,  the  defendant  pleaded  a  former  suit  for  the 
same  cause  of  action,  a  judgment  rendered,  col- 
lected, and  paid ;  to  which  the  plaintiff  replied 
that  that  judgment  had  been  reversed  on  eertio- 
rati;  the  defendant  rejoined  that  the  money  paid 
had  not  been  recovered  back  on  the  reversal  of 
the  judgment ;  the  plaintiff  demurred,  and  the 
defendant  joined :  the  case  being  carried  to  the 
supreme  court  by  writ  of  error,  it  was  held,  that 
the  plea  was  substantially  a  plea  of  payment ; 
that  the  payment  under  the  judgment  was  a  sat- 
idaction,  whether  the  judgment  was  reversed  or 
not,  provided  that  the  defendaot  elected  not  to 
c«ll  on  the  plaintiff,  after  the  reversal,  to  restore 
the  money,  and  directed  it  to  be  retained  as  a 
payment  of  the  plaintiff's  demand  ;  and  that  the 
defendant  could  not  afterwards  rightfully  call  on 
the  plaintiff  to  restore  the  identicu  money  which 
he  had  thus  applied.  Stuart  y.  Close,  1  Wend. 
438. 

1053.  A  plea  of  set-off  to  a  part,  and  a  payment 
of  the  residue,  of  the  plaintiff's  demand,  is  good. 
Taylor  v.  Weister,  1  Litt.  355. 

1054.  Where  the  defendant  pleaded  part  pay- 
ment, concluding  to  the  country,  and  the  plaintiff 
replied  generally,  the  issue  submitted  to  the  jury 
is  as  to  whether  such  part  payment  has  been 
made ;  and  a  verdict  for  the  residue,  over  and 
above  such  payment,  is  bad.  Hawking  v.  Rapier, 
Minor,  113. 

1065.  Plea  of  payment  to  an  action  of  debt, 
founded  on  judgment  rendered  in  the  state  of 
Kentucky,  properly  puts  in  issue  the  law  of  Ken- 
tucky, and  the  plamtiff  will  be  required  to  reply 
to  it.     Hutchison  v.  Patrick,  3  Mis.  65. 

1056.  A  defendant  may  plead  payment  spe- 
cially in  indebitatus  assumpsit,  and,  if  he  adduces 
evidence  to  support  the  plea,  he  may  open  and 
close.     HlteatUy  v.  Pkdvs,  3  Dana,  302. 

1057.  A  plea,  simply  alleging  the  acceptance  of 
&  smaller  sum  of  money  in  satisibction  of  a  larger 
•um,  is  bad.  Blanckard  v.  Mmes,  3  N.  Hamp. 
518.^ 

1058.  A  plea  of  payment  is  a  good  plea  in  an 
action  of  assumpsit,  and  without  it  evidence  of 
counter-demands  cannot  be  received.  Jones  v. 
f  rands,  Breese,  125. 

1059.  It  is  too  late  to  plead  payment,  after  a 
judgment,  and  an  affirmance  by  the  court  of 
appeals.    Anderson  v.   Barry,  2  J.   J.   Marsh. 


1060.  Under  the  Kentucky  statute,  a  plea  of 
payment  "before  the  commencement  of  suit,** 
embracing  the  whole  cause  of  action,  is  good. 
Yaw^  V.  Park,  6  ib.  540. 

lOfi.  Nothing  but  a  payment  or  release,  sub- 
sequent to  the  judgment,  can  be  pleaded  to  a  scire 
facias,  Oibbes  v.  Wainwright,  1  Bay,  483.  State 
V.  Gordon,  ib.  491. 

(d.)   JVW  tid  Record, 

1062.  On  a  plea  of  nul  tiel  record,  the  court 
ordered  the  original  record  to  be  produced  for  in- 
spection.    JSllai  V.  Hiscock,  1  Root,  88. 

1063.  An  issue,  on  a  plea  of  ntd  tiel  record,  is 


properly  triable  by  the  court.     Carson  v.  Pearly 
4  J.  J.  Marsh.  92. 

1064.  The  plea  of  *<  no  such  record,"  is  to  be 
tried  by  the  court,  and  ought  not  therefore  to 
conclude  to  the  country.  Eppes  v.  Smith,  4 
Manf.  466. 

1065.  On  an  issue  of  nul  tid  record,  day  should 
be  given  to  the  party  to  produce  the  record,  and 
it  is  erroneous  to  try  the  issue  by  a  jury.  Brady 
V.  Commonwealth,  1  Bibb,  517. 

1066.  An  omission  to  conclude  the  replication 
to  a  plea  of  nuZ  tid  record  with  an  et  hoc  paratus, 
&c.,  is  a  ground  for  special  demurrer.  HawUy 
V.  Hanchet,  1  Cow.  152. 

1067.  A  replication  ofmd  tid  record,  to  a  plea 
of  judgment  recovered  for  the  same  cause  of 
action,  in  the  circuit  court  of  the  United  States, 
&c.,  must  conclude  to  the  country,  and  not  with 
a  verification.     Baldwin  v.  Hale,  17  Johns.  272. 

1068.  A  plea  of  nul  tid  record,  to  an  action  of 
debt  on  the  judgment  of  a  justice  of  the  peace 
in  another  state,  is  a  mere  nullity.  Collins  v. 
ModiseU,  1  Blackf.  60. 

1069.  To  a  plea  of  nul  tid  record  the  plaintiff 
replied  **  there  was  such  record,"  dice.,  and  con- 
cluded with  a  verification.  Held,  that  the  con- 
clusion was  not  erroneous.  Cole  v.  Driskdl,  1 
Blackf.  16. 

1070.  JViiZ  tid  record  and  nil  debet  cannot  be 
joined  in  one  plea.  Le  Conte  v.  Pendleton,  1 
Johns.  Cas.  104. 

1071.  JVW  tid  record  cannot  be  pleaded  with 
any  other  defence,  s.  g.  payments.  Cames  v. 
Duncan,  Coleman,  35.  Le  Conte  v.  Pendleton, 
ib.72. 

1072.  In  an  action  of  debt,  upon  a  judgment  of 
a  court  of  record  of  another  of  the  United  States, 
nul  tid  record  is  a  proper  plea;  and  the  plea 
should  conclude  with  a  verification,  and  not  to 
the  country.     Hall  v.  Williams,  6  Pick.  232. 

1073.  In  such  an  action,  the  defendant  may, 
under  a  plea  of  niZ  debet,  show  that  the  court  ren- 
dering the  judgment  had  no  jurisdiction  over  his 
person,  ib. 

1074.  Notice  of  special  matter  of  defence  can- 
not be  given  with  the  plea  of  nul  tid  record. 
Barheydt  v.  Haverly,  1  Wend.  70.     Raymond  v 
Smith,  13  Johns.  329. 

1075.  JVkZ  tid  record  is  the  only  plea  that  can 
affect  the  record  of  a  judgment  Irom  another  state, 
and  its  effect  is  to  be  determined  by  the  court. 
Carter  v.  Wilsmiy  1  Dev.  db  Bat.  362. 

1076.  A  variance  between  the  record  declared 
on  and  the  one  produced  as  evidence  can  be 
taken  advantage  of  by  the  plea  ofmd  tid  record. 
Giles  V.  Shaw,  Breese,  169. 

1077.  In  an  action  of  debt  on  recognizance  of 
bail,  a  variance  of  six  cents,  in  the  amount  of  the 
judgment  against  the  principal,  between  the  dec« 
laration  and  the  record  produced,  is  fatal  on  a 
plea  of  nul  tid  record,  Bibbins  t.  Jfoxon,  4 
Wend.  207. 

1078.  Jful  tid  record  is  a  good  plea  to  an  action 
of  debt  on  an  appeal  bond,  although  the  declara^ 
tion  merely  avers  the  affirmance  of  the  original 
judgment  or  decree,  without  concluding  prout 
patet  per  reeordum.  Bohannon  v.  Boraawdl,  7 
J.  J.  Marsh.  32. 

1079.  Where  a  judgment  was  rightfuU  v  entered 
against  two  defendants,  only  one  of  whom  was 
brought  into  court ;  in  an  action  on  such  judg- 
ment, the  defendant's  plea  of  nul  tid  record  will 
not  prevent  the  plaintiff  from  recovering  judg- 
ment against  both.     Dando  v.  Doll,  2  Johns.  87. 

1080.  In  an  action  on  a  Judgment  recovered  in 
a  sister  state,  the  plea  of  wot  tid  record  is  the 
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general  issue,  but  is  not  the  only  plea  which  may 
e  pleaded.     Hunt  y.  Maifidd,  2  Stew.  124. 

1081.  Plea  of  rod  tiel  record  should  not  con- 
clude to  the  country.  Broncher  r.  WUliamsan,  1 
Dana,  227. 

1082.  In  debt  upon  a  justice's  judgment,  the 
plea  of  nul  Uel  record  may  be  joined  with  a  plea 
of  payment;  a  justice's  judgment  ranking  as  a 
specialty,  and  beinff  triable  by  the  jury.  fFUh' 
erwax  y.  AverUly  6  Uow.  589. 

1083.  An  action  against  one  was  brought  on  a 
judgment  against  two,  without  the  suggestion  of 
the  death  of  one  of  the  parties ;  but  the  defendant 
could  not  take  advantage  thereof  under  the  plea 
of  nul  tid  record.  Gage  v.  Sartor^  2  Rep.  Con. 
Ct.  247. 

1084.  For  sei.  fa.  to  rcTiye  a  judgment,  an  in- 
junction was  pleaded.  A  replicatioif  of  md  Hd 
record  was  sustained  on  the  ground  of  a  want  of 
sufficient  certainty  in  the  bill  and  decree.  Ross  y. 
GUmore^  3  Ham.  63. 

1083.  In  New  Hampshire,  to  an  action  of  debt 
on  a  judgment,  the  defendant  pleaded,  first,  nul 
tiel  record;  secondly,  payment;  third,  a  release. 
It  was  held,  that  they  were  all  admissible  under 
their  practice  as  to  double  pleading.  JYe2«on  v. 
Sloan^  2  N.  Hamp.  464.  i 

(e.)    Want  or  Failure  of  Consideration. 

1086.  A  plea  of  failure  of  consideration  must 
ayer  a  complete  failure,  otherwise  the  plea  is  in- 
sufficient. fViUett  y.  Forman^  3  J.  J  Marsh. 
292. 

1087.  A  plea,  admitting  consideration,  but  de- 
nying its  validity  in  law,  is  not  supported  by 
^roof  of  no  consideration,  or  of  failure  of  consid- 
jration.     Coyle  y.  Fowler,  ib.  472. 

1088.  In  all  special  pleas  to  the  consideration 
of  a  note,  the  manner  of  avoiding  the  obligation 
ought  to  be  shown.    Taylor  v.  Svrtnkle,  Breese,  1. 

1089.  A  plea,  alleging  a  failure  of  considera- 
tion, is  insufficient,  without  setting  out  wherein 
the  failure  consists.  Cornelius  v.  Vanorsdaily  ib. 
5.  Poole  y.  Vanlandingham,  ib.  22.  Bradshavt 
y.  Jfewman,  ib.  94.     Sims  y.  Klein^  ib.  234. 

1090.  Since  the  revised  statutes,  in  New  York, 
a  failure  of  consideration  may  be  pleaded  in  bar 
to  a  recovery  on  a  sealed  instrument.  C<ue  y. 
Boughton^  11  Wend.  106. 

(f )    The  Statute  of  Limitations. 

1091.  The  statute  of  limitations  being  pleaded, 
to  support  the  replication  of  an  original  writ 
sued  out  before  the  limitation  expired,  the  plain- 
tiff must  show  a  continuance  of  that  action  up 
to  the  time  of  the  trial.  M*DoweU  v.  Ooodwyn, 
2  Rep.  Con.  Ct.  441. 

1092.  Where  the  statute  of  limitations  is 
pleaded  to  a  contract,  the  jury  ourht  to  find 
that  the  defendant  assumed  withm  the  five 
years  next  before  the  suit  was  commenced,  and 
not  that  the  defendant  promised  in  manner  and 
form,  d&e. ;  otherwise,  the  whole  issue  will  not 
be  found,  and  a  new  trial  will  be  awarded  Cal" 
9ert  y.  Bowdoin,  4  Call,  217. 

1093.  To  a  plea  of  the  statute  of  limitations, 
the  plaintiff  replied  **  beyond  seas,"  to  wit,  in 
another  state.  The  rejoinder  was  of  the  act  of 
limitations  of  such  other  state.  Held,  that  this 
was  a  departure,  and  fatal  on  demurrer.  Har- 
per  v.  Hampton,  1  Har.  &,  J.  453. 

1094  A  plea  of  limitation,  which  shows  that 
the  plaintiff's  action  is  misconceived,  and  that 
the  only  appropriate  action  would  be  barred,  is 
insufficient.     Clark  v.  Schtoing,  1  Dana,  333. 

1096.  A  plea  of  the  statute  of  limitations  will 


not  be  allowed  on  motion,  in  place  of  a  plea  of 
payment.     Coit  v.  Skinner,  7  (Jow.  401. 

1096.  The  statute  of  limitations  cannot  be 
given  in  evidence  under  the  general  issue  in 
an  action  of  trover,  but  must  be  specially  pleaded. 
Jones  v.  Dugan,  1  M'Cord,  428. 

1097.  In  rennsylvania,  the  statute  of  limita* 
tions  should  be  pleaded  specially.  Wiihemp  y. 
HiU,  9  S.  &;  R.  11. 

1098.  The  Virginia  act,  imposing  a  limitation 
of  one  year  upon  actions  on  store  accounto, 
must  be  pleaded ;  the  court  will  not  disallow 
and  reject  such  items  from  the  plaintiff's  account 
upon  motion  merely.  Taylor  v.  Richards,  3 
Munf.  8. 

1099.  One  in  possession  of  land  may  plead  the 
statute  of  limitations,  whether  or  not  he  knew 
the  deed  he  held  of  the  land  to  be  definitive. 
Strange  v.  Durham,  2  Bay,  429. 

11(K^.  A  replication  of  tne  statute  of  limitations 
to  a  plea  of  set-off  does  not  admit  the  amount 
stated  in  the  plea.  Oray  v.  Lawridge,  2  Bibb, 
284. 

1101.  Where  a  plaintiff  replies,  to  a  plea  of  the 
statute  of  limitations,  that  process  was  sued  out, 
and  a  promise  made,  within  six  years  before  tht 
suinff  out  of  process,  a  rejoinder  by  the  defendant, 
denymg  the  suing  out  and  the  promise  alleged 
in  the  replication,  is  bad  for  duplicity.  Tattle  v. 
Smith,  10  Wend.  386. 

1102.  A  replication  to  a  plea  of  the  statute  of 
limitations,  assertinff,  in  substance,  that  the 
causes  of  action  did  accrue  within  six  years, 
is  bad  for  not  joining  the  issue  tendered  in 
the  plea.    Eames  v.  &ivage,  14  Mass.  425. 

1103.  To  several  counts  on  distinct  promises, 
the  plaintiff  pleaded  one  plea  of  the  statute  of 
limitations.  A  replication,  that  one  of  the  prom- 
ises is  within  an  exception  in  the  statute,  is  good. 
Perkins  v.  Burbank,  2  Mask.  81. 

1104.  A  replication  to  the  plea  of  the  statuts 
of  limitations,  which  stated  that  the  debt  arose 
on  an  account  between  merchant  and  merchant, 
and  that  the  plaintiff  was  beyond  sea,  is  bad  for 
duplicity.     Craig  v.  Brown,  Pet.  C.  C.  443. 

1105.  Where  a  plea  of  the  statute  of  limitai*- 
tions,  in  assumpsit,  did  not  mention  when  the 
cause  of  action  accrued,  but  only  that  the  plain- 
tiff came  of  age  at  a  certain  time,  and  did  not 
bring  his  action  within  three  years  thereafter,  it 
was  held  bad,  on  general  demurrer.  Pertana  y. 
Perkins,  1  Har.  Sl  M'Hen.  400. 

1106.  A  motion  by  a  defendant  for  leave  to 
add  a  notice  of  set-off  may  be  granted  afiet 
issue  joined ;  but  a  plea  of  the  statute  of  limi- 
tations can  never  be  added  after  issue  joined 
HaUagan  v.  Golden,  1  Wend.  302. 

1107.  A  similiter  is  no  response  to  a  plea  of 
the  statute  of  limitations.  Morris  y.  BarkUy,  1 
Litt.  66v 

1108.  It  is  not  necessary  to  plead  the  limita 
tion  to  a  penal  statute.     CommonweaJUk  y.  Wask^ 
ington,  1  Dana,  446. 

XV.   Puis  darrein  Continuance. 

1109.  Puis  darrein  continuance  must  in  gen- 
eral be  pleaded  before  a  continuance  has  inter 
yened ,  but  the  court  may,  for  special  reasons,  al 
low  it  after  such  continuance.   Hosteter  y.  Kentf* 
man,  11  S.  &  R.  146. 

1110.  A  plea  puis  darrein  continuance  requires 
extreme  certainty  :  the  day  of  continuance  should 
be  specified.     Vicary  y.  Moore,  2  Watts,  451. 

1111.  A  plea  puis  darrein  continuance  should 
conclude  **  that  the  plaintiff  ought  not  further  to 
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maintain  his  action."    M*Gowan  v.  Hov^  4  J.  J. 
Marsh.  223. 

1112.  Where  matter  of  defence  has  arisen  after 
the  commencement  of  a  suit,  it  cannot  be  pleaded 
m  bar  of  the  action  generally,  but,  if  it  arises  be- 
fore plea  or  continuance,  must  be  pleaded  as  to 
the  fiirther  maintenance  of  the  suit.  Yeaton  ▼. 
Lynn,  5  Pet.  224. 

1113.  A  court  may  allow,  for  special  reasons,  a 
plea  to  be  put  in  nunc  pro  tunc  ;  and  a  plea  puis 
d^TTWH  continuance^  though  a  continuance  has 
interrened.  Lyon  v.  Mar  clay,  1  Watts,  271. 
JfeOles  ▼.  Swezea,  2  Mis.  100. 

1114.  A  plea,  puis  darrein  continuance,  may  be 
admitted,  after  the  cause  has  been  remanded  from 
the  court  of  appeals.  M'Qowan  v.  Hoy,  4  J.  J. 
Marsh.  223. 

1115.  An  omission,  in  a  plea /mt5  <iarretn  con- 
Hmuaneey  to  arer  that  the  matter  pleaded  occurred 
since  the  last  continuance,  or  to  verify  it  by  affi- 
davit, is  not  sufficient  to  sustain  a  demurrer,  ib. 

11J6.  A  general  release,  given  after  the  com- 
mencement of  an  action,  need  not  be  pleaded 
vuis  darrein  continuance,  unless  a  plea  has  been 
before  filed  in  the  action :  such  a  release  may  also 
be  pleaded  in  bar  generally,  and  need  not  be  in 
bar  gf  the  further  maintenance  of  the  action. 
KimbaU  r.  Wilson,  3  N.  Hamp.  96. 

1117.  An  affidavit  to  the  truth  of  the  fact  it 
eontains,  must  accompany  a  plea  puis  darrein 
ctmtinuanee.  Morrovo  v.  Morrow,  Const.  Rep. 
455. 

1118.  The  death  of  a  party,  suggested  on  the 
record  at  one  term,  cannot  be  pleaded  in  abate- 
ment at  a  subsequent  term,  by  plea  puis  darrein 
eontinuanee;  the  record  is  an  estoppel.  Gaines 
▼.  Conn,  2  Dana,  231. 

1119.  No  matter  of  defence  arising  after  action 
brought  can  be  properly  pleaded  generally,  but 
should  be  pleaded  in  bar  piUs  darrein  continu- 
ance.    Elms  V.  Beers,  3  M'Cord,  1. 

1120.  A  plea,  puis  darrein  continuance,  that, 
**  since  the  first  trial,  the  defendant  had  obtained 
a  decree  in  chancery,  to  which  the  plaintiff  was 
a  party,  for  the  sale  of  the  slave  in  controversy, 
and  that  the  slave  was  sold  and  purchased  by  the 
defendant,*'  is  no  bar  to  the  action.  M'Gowan 
T.  Hoy,  4  J.  J.  Marsh.  223. 

1121.  A  plea  of  puis  darrein  continuance,  that 
the  plaintiff  had  become  an  insolvent  debtor, 
ia  had  on  demnrrer.  Turner  y.  Roberts,  1  Mis. 
416. 

1122.  After  several  continuances  of  a  cause 
commenced  by  z,feme  sole,  but  previously  to  any 
other  plea,  the  defendant  pleaded  in  abatement 
that  the  plaintiff,  pending  the  writ,  viz.,  on, 
Ac,  had  married,  and  that  her  husband  was 
still  living.  The  plea  was  verified  by  affidavit, 
and  the  day  on  which  the  coverture  wan  averred 
to  have  taken  place  was  subsequent  to  the  last 
continuance.  Held,  that  the  plea  could  not 
be  rejected  on  motion,  for  not  expressly  alle- 
ging the  coverture  to  have  taken  place  puis  dar- 
rein conHnuance,     Templeton  v.  Clary,  1  Blackf. 


1133.  A  plea,  puis-  darrein  eontinuanee,  in  bar 
of  an  action,  is  a  Waiver  of  all  fbrmer  pleas. 
Jiliter,  where  the  matter  of  the  plea  affects  the 
remedy  only,  and  not  the  right  of  action.  Cul- 
ver T.  Barney,  14  Wend.  161. 

1124.  Matter  arising  af^r  issue  joined,  and 
which  may  be  pleaded  by  #ay  of  plea  puis 
darrein  conHnuance,  must  be  so  pleaded  without 
delay.    Jackson  v.  Rich,  7  Johns.  194. 

1125.  And  cannot  be  given  in  evidence  nnless 
^eaded.  t>. 
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1126.  An  objection  to  a  plea  vms  darrein  con^ 
tinuaTice,  that  it  was  not  pleadea  in  proper  time, 
cannot  be  taken  advantage  of  on  demurrer ;  it 
should  be  on  motion  to  set  aside  the  plea.  Lud- 
low y.M'Crea,  1  Wend.  228. 

1127.  A  plea  puis  darrein  continuance  of  a  dis- 
charge under  the  act  abolishing  imprisonment 
for  debt,  in  New  York,  in  certain  cases,  is  not 
a  waiver  of  a  plea  in  bar  before  put  in ;  and  the 
plaintiff  cannot  confess  the  plea,  and  take  judg- 
ment, but  must  proceed  and  try  the  former  is- 
sues.    Rayner  v.  Dyett,  2  Wend.  300. 

1128.  In  New  York,  matter  of  defence  arising 
afler  issue  joined,  intermediate  the  term  and  the 
circuit,  must  be  pleaded  at  the  circuit.  A  plea^t; 
darrein  continuance,  under  such  circumstances, 
cannot  be  served  in  vacation.  Field  v.  Goodman^ 
3  ib.  310. 

1129.  Whether  a  p\eB.puis  darrein  eontinuanee 
shall  be  received   afler  a  continuance   has  in 
tervened,  is  in  the  discretion  of  the  court.    Mor- 
gan V.  Dyer,  10  Johns.  161. 

1130.  In  New  York,  the  court  will  permit  a 
defendant,  on  payment  of  costs,  to  plead  a  dis- 
charge under  the  insolvent  law,  puis  darrein 
continuance,  afler  one  term  has  intervened,  ib, 

1131.  In  New  York,  where  a  pleajptiis  darrein 
continuance  is  filed  in  term  time,  a  copy  of  it 
must  be  served ;  but  where  the  matter  of  the 
plea  arises  in  vacation,  so  that  it  can  only  be 
offered  at  the  circuit,  in  order  to  prevent  a  trial, 
a  copy  need  not  be  served.  Jackson  v.  Clow,  13 
ib.  157. 

1132.  A  plea  in  bar  as  of  a  discharge  under  an 
insolvent  act,  pleaded  puis  darrein  continuance^ 
needjiot  be  verified  by  affidavit,  unless  tendered 
at  the  circuit  or  sittings ;  nor  then,  if  probable 
cause  of  its  truth  be  shown  to  the  judge,  who 
may  receive  it  without  oath  or  not,  in  his  discre- 
tion.    Bancker  v.  ^sh,  9  ib.  250. 

1133.  Where  such  plea  is  pleaded  in  bank, 
without  an  affidavit,  it  cannot  be  treated  as  a 
nullity,  but  the  plaintiff  must  reply,  or  apply  to 
the  court  to  have  it  set  aside,  ib. 

1134.  If  a  plea  puis  darrein  continuance  is  not 
pleaded  in  due  time,  the  plaintiff  cannot  treat  it 
as  a  nullity,  but  must  reply,  or  apply  to  the  court 
to  set  it  aside.  Morgan  v.  Dyer,  ib.  255.  S.  C. 
10  ib.  161. 

1135.  A  declaration  on  promissory  notes  al- 
leged that  the  defendant  did  not  pay  the  sums  ot 
money  in  the  notes  mentioned,  &c.,  and  the  de- 
fendant pleaded  ^i«  darrein  continuance,  that  he 
**  paid  the  plaintiff  the  several  sums  of  money 
mentioned  in  the  plaintiff's  declaration."  On 
demurrer,  the  plea  was  held  good,  being  as  broad 
as  the  declaration,  plainly  meaning  that  the  de- 
fendant had  paid  the  amount  of  the  notes,  and 
that,  if  they  were  notes  bearing  interest,  he  paid 
the  interest  also.     Chew  v.  Woolley,  7  ib.  399. 

1136.  If  the  defendant  pay  the  plaintiff's  de- 
mand  during  an  imparlance,  he  may  aflerward 
plead  a  regiuar  plea  of  payment,  and  need  not 
plead  it  puis  darrein  continuance.  Tillotson  v. 
Preston,  3  Johns.  229.  And  he  need  not  plead 
payment  of  interest  and  cost.  ib. 

1137.  A  plea  puis  darrein  continuance  cannot 
be  interposed  afler  a  verdict,  or  a  relicta  and  cog- 
novit.    Palmer  v.  HutchiTis,  1  Cow.  42. 

1138.  A  plea  puis  darrein  eontinuanee  need 
not,  m  general,  be  verified  by  affidavit ;  and  on 
such  plea  the  defendant  mav,  as  in  other  cases, 
enter  a  rule  of  course  to  reply,  or  that  the  plain- 
tiff be  non-prossed.    Jackson  v.  Peer,  4  ib.  418. 

1139.  In  ejectment,  as  in  other  actions,  matters 
of  defence,  arising  afler  issue  joined,  should  be 
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pleaded  puis  attrrein  continuance.    Jackson  ▼. 
Jli  Michael,  3  Cow.  75. 

1140.  But,  where  the  defendant  in  ejectment 
had  purchased  the  lands  at  a  sheriff's  sale  before 
the  action  was  brought,  but  did  not  take  a  deed 
until  afler  issue  joined,  it  was  held,  that  the 
deed  related  back  to,  and,  in  judgment  of  law, 
was  executed  at,  the  time  of  sale,  and  need  not 
be  pleaded  puis  darrein  continuance^  but  might 
be  given  in  evidence  under  the  general  issue.  i6. 

1141.  After  judgment,  a  plea^is  darrein  con- 
tinvance  cannot  be  withdrawn,  and  the  party 
allowed  to  plead  over  any  previously  existing 
matter.     Tanner  v.  Roberts^  1  Mis.  416. 

XVI.    Pleadings  in  Actions  upon  Statutes. 

1142.  If  a  penal  statute  gives  no  general  form 
of  declaring  to  a  common  informer,  the  plaintiff 
must  state  the  special  matter  upon  which  the 
cause  of  action  arises.  Cole  v.  Smithy  4  Johns. 
193. 

1143.  A  declaration  upon  a  penal  statute  must 
conclude  ^^  contra  formam  statuti;**  and  one  al- 
leging that  an  action  hath  accrued  **  by  force  of 
the  statute,'*  is  insufficient.  Jfichols  y.  Squire^  5 
Pick.  168. 

1144.  Where  an  offence  existed  previously  at 
common  law,  and  the  statute  gives  a  new  reme- 
dy, the  acts  need  not  be  alleged  as  done  **  against 
the  form  of  the  statute,"  &,c.  But  the  penaltv 
should  be  claimed  as  *^  by  force  of  the  statute, 
Ac.    Fuller  v.  Fuller,  4  Verm.  123. 

1145.  In  a  qui  tarn  action,  the  declaration  must 
conclude  with  contra  formam  statuti,  or  some- 
thing  equivalent.  It  is  not  enough  to  say  an 
action  hath  accrued  **  by  force  of  laws  and  acts 
aforesaid.**     Haskell  v.  Moody,  9  Pick.  162. 

1146.  Where  a  statute  gives  a  qui  tarn  action 
for  a  penalty  to  any  inhabitant  of  a  town,  two 
cannot  join  in  the  suit  as  informers.  Vinton  v. 
WeUh,  ib.  87. 

1147.  A  count,  under  a  statute  which  provided 
no  special  remedy  referring  to  the  statute,  is  a 
count  at  common  law.  Heridia  v.  AyreSy  12 
ib.  334. 

1148.  If  a  declaration  on  a  penal  statute  do 
not  conclude  against  the  form  of  the  statute,  it  is 
a  fatal  omission  on  error.  Sears  v.  U.  States,  1 
Gallis.  257.     Smith  v.  U.  States,  ib.  261. 

1149.  All  the  circumstances  necessary  to  bring 
the  plaintiff*s  case  within  the  statute  must  be 
allejred.  Parker,  C.  J.,  in  Drowne  v.  Stimpson, 
8  Mass.  441,  444.  Parker,  C  J.,  in  Williams  v. 
Bingham  litmpike,  4  Pick.  341.  Soper  v.  Har- 
vard College,  1  Pick.  177.  Bath  v.  Freeport,  5 
Mass.  325. 

1150.  It  is  not  necessarv  to  specify,  in  a  dec- 
laration, the  uses  to  whicn  a  forfeiture  enures ; 
and  if  it  allege  that  it  be  **  to  the  uses  expressed 
in  said  statute,"  where  several  statutes  have  be- 
fore been  mentioned,  and  no  one  of  them  is  the 
statute  which  expresses  such  uses,  it  is  not  fatal 
on  error.     Sears  v.  U.  States,  1  Gallis.  257. 

1151.  In  debt  for  the  penalty  of  the  double 
value,  under  the  embargo  act  of  the  9th  January, 
1808,  c.  8,  §  3,  it  need  not  be  averred,  in  the 
declaration,  that  the  vessel  and  cargo  had  not 
been,  and  could  not  be,  seized  for  the  offence. 
Smith  V.  U.  States,  ib.  261. 

1152.  If  a  declaration  for  a  statute  penalty  con- 
clude against  the  form  of  the  statutes,  when  it  is 
founded  on  a  single  statute,  it  is  good  on  error. 
Kenrick  v.  U.  States,  1  Gallis.  268. 

1 153.  Where  an  action  is  brought  upon  a  pub- 
lic statute,  it^s  not  necessary  to  aver,  m  the  dec- 


laration, that  the  cause  of  action  accrued  ai\erthe 
passing  of  the  statute.  Thus,  in  an  action  upon 
the  New  Jersey  act  of  February  25, 1820,  enti- 
tled "  A  further  supplement  to  the  act  entitled 
an  act  to  preserve  and  support  Uie  jurisdiction  ol 
the  state,"  it  is  sufficient  if  the  enjoining  is  laid 
to  be  after  the  act  went  into  operation,  without 
specially  averring  that  it  was  so.  OibbonsY.  Og 
den,  1  Halst.  285. 

1154.  In  such  action,  it  is  sufficient  to  aver, 
that  the  **  restraining  and  enjoining  *'  "  was  on 
the  waters  of  the  bay  of  New  York,**  which  said 
waters  lie  between  the  ancient  shores  of  New 
Jersey  and  New  York,  without  setting  forth  any 
act  done  in  either  of  the  said  states,  in  particular. 
If  it  is  material  for  the  defendant  to  bring  up  that 
matter,  he  ought  to  do  so  by  pleading,  to. 

1155.  If  the  declaration  avers  that  the  restrain- 
ing and  enjoining  was  on  the  waters  of  the  bay 
of  New  York,  and  that  the  said  waters  lie  be- 
tween the  an'^ient  shores  of  New  York  and  New 
Jersey,  and  the  fact  should  be,  that  the  waters  of 
the  bay  of  New  York  are  no  part  of  the  waters 
lying  between  the  ancient  shores  of  these  states, 
yet  mis  is  a  matter  of  fact  to  be  tried  by  the  jury, 
and  cannot  be  determined  by  the  court  upon  de- 
murrer, ib. 

1156.  In  such  action,  for  restraining  the  plain- 
tiff **  by  virtue  or  under  color  of  any  laws  of  New 
York,"  it  is  not  necessary  to  set  out  those  laws 
specifically,  because  they  are  mere  matters  of 
inducement,  ib. 

1157.  An  act  of  assembly  authorized  the  gov- 
ernor to  appoint  arbitrators  to  settle  a  controver- 
sy between  two  persons,  and  on  non-compliance 
with  their  award.  Judgment  to  be  entered  in  court 
on  the  award.  Held,  that  such  act  was  a  private 
act,  and  should  be  specially  set  forth.  Whetcroft 
V.  Dorsey,  3  Har.  &,  M'Hen.  357. 

1158.  in  actions,  in  Massachusetts,  under  thft 
poor  laws,  bv  one  town  against  another,  for  re- 
muneration ror  the  relief  of  a  pauper,  the  declara- 
tion must  allege  that  the  pauper  had  a  settlement 
in  the  defendant  town,  and  notice  within  three 
months,  unless  an  express  promise  is  averred. 
Salem  v.  Andover,  3  Mass.  436.  Bath  v.  Fret' 
port,  5  ib.  325.  Wrentham  v.  Jittleborough,  ib. 
430. 

1159.  In  actions  for  a  penalty,  the  declaration 
must  conclude  against  the  form,  &c.    Peabody  ▼. 
Hayt,  10  ib.  36.    Mchols  v.  Squire,  5  Pick.  168 
Haskell  V.  Moody,  9  ib.  162. 

1160.  In  an  action  under  the  Massachusetts 
statute  of  1819,  c.  37,  imposing  a  penalty  on 
keepers  of  livery  stables  giving  credit  to  under- 
graduates in  any  college  m  the  commonwealth, 
uie  declaration  must  aver  that  rules  have  been 
established  and  an  officer  appointed,  dbc.  Soper 
V.  Harvard  College,  1  Pick.  177. 

1161.  In  declaring  on  a  penal  statute,  it  is 
enough  if  the  declaration  shows  an  offence  against 
the  statute ;  it  is  not  always  necessary  to  conclude 
contra  formam  statuti.  People  v.  Bartow,  6  Cow. 
290. 

1162.  A  declaration,  under  the  statute  against 
unlicensed  bankers,  setting  forth  generally  **  that 
the  defendant  kept  an  omce  of  deposit  for  the 
purpose  of  carrying  on  banking  business  and 
operations,"  is  sufficient,  as  it  foUows  the  words 
of  the  statute,  ib. 

1163.  The  act  establishing  the  Bank  of  the 
Commonwealth  is  a  public  act,  of  which  the  court 
takes  judicial  notice;  therefore,  a  demurrer  to  a 
plea,  that  the  act  is  unconstitutional,  admits  no 
facts  inconsistent  with  the  charter.  Bank  of  the 
CommanweaUh  v.  Spilman,  3  Dana,  150. 
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1 164.  Where  the  plaintiff  chooses  to  set  out 
his  title  derived  from  an  ordinance  of  an  incor- 
porated city  or  town,  he  must  set  out  a  good  title, 
and  must  therefore  set  out  the  ordinance  at  large 
in  his  declaration.  CmdtuuUi  Water  Company  v. 
Cincinnati,  4  Ham.  443. 

1165.  In  declaring  upon  penal  statutes,  where 
there  is  an  exception  to  the  enacting  clause,  the 
plaintiff  must  show  that  the  defendant  is  not 
within  the  exeeption.  MUls  y.  Kennedy y  1 
Bailey,  17. 

I  lb6.  An  indictment  under  the  act  of  22d  April, 
1794,  a^inst  maiming,  should  contain  the  words 
"lying  in  wait '*  and  "voluntary."  RespuUiea 
T.  ReUur^  3  Yeates,  282. 

1167.  An  indictment  under  the  act  of  4th  of 
April,  1798,  for  fraudulent  concealment,  Ac, 
must  pursue  the  words  of  the  statute.  The  time 
of  such  concealment  must  be  alleged.  Respubliea 
▼.  Tryer^  ib.  461. 

1 168.  The  interrogatories,  which  are  the  grounds 
of  charging  the  de&ndant  with  perjury,  may  be 
entitled  "Respubliea  versus  the  Defendant." 
RespuhUea  ▼.  J^eweU,  ib.  407. 

1169.  In  the  answers  to  such  interrogatories, 
the  perjury  may  be  assigned  before  an  attach- 
ment was  issued^  ib. 

1170.  It  is  sufficient,  in  an  indictment  for  per- 
jury, that  the  defendant  was  sworn  in  due  form 
of  law.  ib, 

1171.  Whether,  in  an  action  upon  a  statute, 
the  omission  of  the  words  contra  formam  staluti 
can  be  supplied  by  any  other  words  of  equivalent 
import — quare.     Barter  v.  Martin^b  Greenl.  76. 

1172.  In  an  action  against  a  constable  for  the 
penalty  given  by  statute  of  Maine  of  1821,  c.  92, 
§  9,  for  serving  a  justice's  execution  and  taking 
fees  before  he  had  given  bond,  it  is  necessary  that 
the  amount  of  the  debt  should  be  set  forth,  that 
it  may  appear  that  the  precept  was  within  his 
authority  to  serve,  ih, 

1173.  In  a  declaration  upon  statute  of  Maine, 
of  1821,  c.  51,  §  11,  to  recover  the  penalty  there 
enacted  against  an  executor  for  neglecting  to  file 
and  obtain  probate  of  a  will,  it  is  necessary  to  al- 
lege, in  the  words  of  the  statute,  that  the  neglect 
was  *^  without  just  excuse  made  and  accepted  by 
the  judge  of  probate  for  such  delay."  And  the 
want  of  this  allegation  is  not  cured  by  verdict. 
Smith  T.  Moore,  6  ib.  274. 

1174.  But  it  is  not  necessary  to  aver  that  such 
omission  was  intentional,  ib. 

1175.  An  indictment,  which  concludes  "  against 
the  British  statute  made  of  force  in  this  state," 
is  vicious,  if  no  such  statute  has  been  made  of 
force,  even  though,  if  it  was  not  so  concluded, 
bat  *^  against  the  act  in  such  case  made  and  pro- 
Tided,  it  would  have  been  good.  State  v.  Holly, 
2  Bay,  262. 

1176.  Though  the  chartef  of  incorporation  of 
a  turnpike  company  is  a  private  act,  which  the 
courts  will  not,  ez  officio,  take  notice  of,  yet  it 
is  enough,  if  the  substance  of  it  is  stated  in  a 
declaration.     TSimpike  Co.  v.  Sears,  7  Conn.  86. 

1177.  In  an  action  on  the  case  upon  a  statute, 
it  IB  not  necessary  to  allege  that  the  act  of  the 
defendant  was  contra  formam  statuti  ;  but  in  all 
penal  actions  it  is  necessary.  Reed  v.  Jforil^field, 
13  Pick.  94. 

1178.  In  an  indictment  on  statute  1786,  c.  68, 
§  1,  it  is  sufficient  to  set  forth,  in  the  general 
words  of  the  statute,  that  the  defendant  *^  pre- 
sumed to  be,  and  was,  a  common  seller  of  wine, 
Sccm^by  retail,  &c.,  not  being  first  duly  licensed," 
&c.,  without  specifying  particular  instances. 
Cantimonwealth  v.  Pray,  ib.  359. 


1179.  A  declaration  upon  a  penal  statute  must 
describe,  with  the  strictest  certainty,  sufficient' 
facts  to  constitute  an  offence;  and  where  the 
declaration  is  for  a  penalty,  incurred  by  neglect 
either  to  keep  or  repair  a  pound,  it  must  allege 
the  time  when  such  neglect  first  commenced,  as 
each  year's  neglect  is,  by  the  statute,  a  distinct 
offence,  and  no  part  of  one  year  can  be  joined,  in 
the  declaration,  with  a  part  either  of  a  prior  or  a 
subsequent  year.  Fairbanks  v.  Antrim,  2  N 
Hamp.  105. 

1180.  Where  distinct  and  different  penalties, 
alleged  to  have  been  incurred  for  distinct  and 
different  acts,  were  demanded  in  the  same  count, 
in  an  action  of  debt  upon  a  statute,  the  count 
was,  on  special  demurrer,  held  to  be  bad.  Little 
V.  Perkins,  3  ib.  469. 

1181.  A  plea,  justifying  a  seizure  under  the 
act  of  congress  of  1794,  e.  50,  need  not  state 
the  particular  prince  or  state,  by  name,  against 
whom  the  ship  was  to  cruise.  Gelston  v.  Hoyt, 
3  Wheat.  246. 

1182.  Where  foreign  laws,  and  the  proceedings 
under  them,  are  to  constitute  a  part  of  a  defence 
set  up  in  a  special  plea,  botii  must  be  set  out, 
with  certainty  to  a  common  intent,  at  least. 
Hempstead  v.  Reed,  6  Conn.  480. 

1183.  Therefore,  where  the  defendant,  in  an 
action  on  a  promissory  note,  pleaded  a  ceKificate 
of  discharge,  under  an  insolvent  law  of  the  state 
of  New  York,  counted  upon  as  "  an  act  for  giving 
relief  in  cases  of  insolvency,"  and  from  the  cer- 
tificate of  discharge,  recited  in  the  plea,  it  ap- 
peared that  the  proceedings  were  had,  and  the 
discharge  allowed,  by  virtue  of  an  act  of  that 
state,  entitled  **  an  act  giving  relief  in  cases  of 
insolvency,  and  the  acts  amending  the  same," 
but  the  plea  did  not  state  what  acts  of  amend- 
ment  existed,  and,  if  any,  what  provisions  they 
contained,  nor  were  they  counted  upon,  or  re- 
ferred to,  except  as  in  the  certificate,  it  was  held, 
that  such  pica  was  fatally  defective.  t6. 

1184.  To  entiUe.  the  defendant  to  plead,  under 
the  act  of  21st  March,  1806,  he  must  have  a  free- 
hold worth  the  judgment,  and  without  incum 
brance.     Girard  v.  Heyl,  6  Binn.  253. 

1185.  Under  the  act  of  Pennsylvania  of  March 
21,  1806,  it  is  error  for  a  judge  to  refuse  defend- 
ant permission  to  plead  specially  a  matter  of  law 
necessary  for  his  defence.  Young  v.  Common' 
weaUh,  6  Binn.  88. 

1 186.  The  public  statutes  of  another  state  must 
be  pleaded,  in  Vermont,  in  the  same  manner  as 
a  private  statute.    Herring  v.  Selding,  2  Aik.  12 

1187.  Private  acts  of  assemblv  are  to  be  no- 
ticed by  the  court,  without  pleading  them.  Hal- 
bert  V.  Skyles,  1  A.  K.  Marsh.  368. 

1188.  Where  a  statute,  giving  a  penal  action, 
contains,  either  in  the  same  section  or  a  subse- 
quent one,  a  proviso  or  exception  which  forms 
no  part  of  the  plaintiff's  title,  but  is  mere  mat- 
ter of  excuse  or  justification  to  the  defendant, 
the  plaintiff  need  not  negative  it ;  but  the  de- 
fendant, to  take  advantage  of  it,  must  plead  it 
TeU  V.  Ydlis,  4  Johns.  304. 

1189.  If  a  defendant  wishes  to  defend  under  a 
statute,  he  must  do  so  by  his  pleading.  Denton 
V.  Moore,  2  Overt.  168. 

XVII.    Of  ^^ihe  StaU  of  Demand"  m  the  Jfeu 

Jersey  Practice. 

1190.  In  cases  before  a  justice  of  the  peace, 
the  state  of  demand  need  not  be  drawn  up  with 
technical  formality ;  it  is  sufficient  if  it  is  in- 
telligible.   M* Cannon  v.  Anderson,  S  Penn.  56a 
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Bergm  ▼.  Riggeiu^  2  Penn.  654.    Lewis  t.  JUkert- 
9on^  1  ib.  101. 

1191.  The  plaintiff  must  file  his  state  of  de- 
mand on  the  return  day,  and  before  adjournment 
of  the  case  can  be  had  ;  and,  if  not  so  filed,  he 
must  .be  nonsuited.  HuiU  v.  South,  2  South.  495. 
dark  V.  Read,  ib.  487. 

1192.  A  state  of  demand  must  be  filed,  and  re- 
main of  record.  Sloan  v.  Holland,  1  Penn.  141. 
GobU  ▼.  Snover,  2  ib.  407. 

1193.  And,  if  it  does  not  appear  on  certiorari, 
judgment  cannot  be  affirmed.  Addis  ▼.  Evans, 
lb.  142.     SaUerly  t.  Broum,  ib.  162. 

1194.  The  state  of  demand  need  not  be  dated, 
and  the  justice  need  not  file  the  same.  Long^ 
street  v.  Taylor,  1  ib.  267. 

1195.  The  evidence  of  a  demand  cannot  be  de- 
livered to  the  justice  as  the  state  of  demand. 
Dean  v.  Whitmore,  2  ib.  739. 

1196.  In  an  action  on  a  promissory  note,  the 
note  itself  is  not  a  sufficient  state  of  demand. 
Coperthtoaite  ▼.  Homed,  ib.  613.  Longstreet  ▼. 
Cummins,  1  ib.  209. 

1197.  A  credit  ^jriven  by  the  plaintiff,  to  reduce 
his  demand  withm  the  jurisdiction  of  a  justice 
of  the  peace,  ought  to  appear  on  the  state  of  de- 
mand itself.     CaldweU  v.  French,  2  ib.  613. 

1198.  In  the  averments  of  time  and  property 
in  the  plaintiff's  statement  of  his  claim,  only  so 
much  particularity  is  required  as  is  necessary  to 
apprize  the  defendant  of  tlie  nature  of  the  case, 
and  preclude  another  action  for  the  same  thing. 
Lippencott  v.  Smith,  1  South.  95. 

1199.  The  statement  of  the  demand  must  con- 
tain the  dates  of  items.  Sims  v.  Smith,  ib.  92. 
La  Rue  v.  Boughaner,  ib.  104. 

1200.  The  copy  of  account  must  contain  the 
particular  items.  Clark  v.  Hillyer,  1  Penn.  102. 
Hagerman  v.  Titus,  ib.  164.  Magee  v.  Buckbee, 
2  ib.  550. 

1201.  In  an  action  on  a  promissory  note,  the 
failure  to  state  the  date  of  the  note  is  cured  by  a 
verdict.  Van  Deveer  v.  Ogbum,  1  ib.  66.  ^y- 
der  V.  Satterly,  ib.  87. 

1202.  In  an  action  for  services  rendered,  the 
state  of  demand  must  state  the  time  when  ren- 
dered.    VanguUder  v.  SttUl,  5  Halst.  233. 

1203.  Where  no  consideration  was  set  out  in 
the  state  of  demand,  the  court  refused  to  reverse 
for  that  cause.     Bigeloto  v.  Pines,  2  Penn.  523. 

1204.  In  actions  on  the  case  for  tort,  the  state 
of  demand  need  not  lay  a  venue.  Moore  v.  Whit- 
acar,  ib.  460. 

1205.  Where  the  defendant  made  no  objection 
to  the  uncertainty  of  the  state  of  demand,  and 
went  to  trial  on  it,  the  court  refused  to  reverse 
the  judgment  for  that  cause.  Leary  v.  Van 
Dyk,  1  ib.  370. 

1206.  Surplusage  does  not  vitiate  a  state  of 
demand  otherwise  sufficient,  but  it  will  be  re- 
jected.    Burt  V.  Hicks,  2  ib.  461. 

1207.  Where  the  general  issue  is  pleaded  with 
notice  of  special  matter,  under  the  New  Jersey 
statute,  (part  348th,)  such  special  matter  need  not 
be  entered  of  record.  Skank  v.  Stevenson,  ib. 
434. 

1208.  Where  judgment  is  confessed,  the  court 
will  not  reverse  it  because  a  state  of  demand  has 
not  been  filed.     Cottry  v.  Ruckman,  ib.  427. 

1209.  The  item  m  the  "state  of  demand,**  "  to 
fifty  dollars  on  A's  account,"  was  held  suffi- 
ciently certain.     Sykes  v.  Stokes,  1  South.  214. 

1210.  In  an  action  against  a  constable  for  neg- 
lect, the  statement  of  the  demand  must  specify 
the  particular  neglect  of  which  he  has  been 
guilty.    Boyd  v.  Rose^  ib.  230. 


1211.  Where  the  state  of  demand  chiiBed 
simply  a  certain  sum  as  a  "  balance  due  on  settle- 
ment,'* it  was  held  sufficient.  Tichenor  v.  Cdfax, 
ib.  153. 

1212.  A  **  state  of  demand,"  stating  the  action 
to  be  for  money  paid,  d^c,  in  general,  referring 
to  a  bill  of  particulars  annexed,  is  sufficient. 
Leonard  v.  Ware,  ib.  150. 

1213.  In  an  action  for  damages  for  preventing 
the  execution  of  process,  the  state  of  demand 
must  show  the  kind  of  process,  and  the  nature  ot 
the  injury  caused  by  the  prevention.  Kliss  t. 
Ramsay,  ib.  141. 

1214.  If  a  plaintiff  alters  his  ><  state  of  de- 
mand," after  filing  it  in  the  office  of  a  justice, 
without  express  permission  of  the  court,  a  nonsuit 
must  be  entered,  or  it  will  vitiate  the  judgment 
Blackwdl  v.  Leslie,  ib.  112. 

1215.  A  "  state  of  demand,"  complaining  thai 
the  defendant  caused  the  goods  of  the  plaintiff  to 
be  seized  in  Bucks  county,  in  the  commonwealth 
of  Pennsylvania,  by  virtue  of  an  execution  fraud- 
ulently obtained  there  for  $180,  when  the  sum 
justly  due  did  not  exceed  $60,  and  that  he  caused 
the  said  goods  to  be  removed  and  detained  nine 
months,  was  held  wholly  insufficient  Beawnoat 
V.  Dunn,  ib.  106. 

1216.  In  an  action  on  the  case,  the  state  of  de- 
mand was  for  trespass  on  land  \  the  variance  was 
error.  Eldreth  v.  Haffmire,  1  Penn.  136.  Htdl 
V.  PhiUips,  ib.  367. 

XVIII.   Pleadings  in  Debt. 

1217.  The  plaintiff  must  show,  not  only  that 
the  debt  is  due,  but  that  the  defendant  is  liable  to 
pay  it.     Dickinson  v.  Brick,  2  ib.  694. 

1218.  An  averment,  in  debt,  that  the  defendant 
was  "justly  indebted,"  ex  vi  terminL  iBVoWes 
notice,  whenever  notice  is  necessary  to  prove  the 
indebtedness.  Kellogg  v.  Union  Company,  12 
Conn.  7. 

1219.  In  an  action  of  debt  on  a  judgment,  the 
defendant  cannot  plead  any  matter  which  he 
mi^ht  or  ought  to  have  pleaded  to  the  former 
action.     Walker  v.  Kendall,  Hardin,  404. 

1220.  In  debt  on  a  note  payable  at  a  future  day, 
with  interest  from  date  if  not  punctually  paid, 
when  such  interest  was  demanded  in  the  declan^ 
tion,  yet,  not  being  demanded  as  a  part  of  the 
debt  iiaelf,  the  declaration  is  sufficient  Boidi* 
V.  Ely,  3  Stew.  182. 

1221.  In  debt  against  a  sheriff,  under  the 
statute  allowing  a  person  50  per  cent  against 
him  for  money  collected  and  not  paid  over,  the 
allegation  of  non-payment  is  a  sufficient  assign- 
ment of  the  breach.  Kelly  v.  Payne,  1  M'Cocd, 
136. 

1222.  To  a  declaration,  in  debt,  against  a  sher- 
iff,  for  an  escape,  a  plea  of  an  involuntary  escape, 
and  the  return  of  the  prisoner  into  custody,  be- 
fore any  action  brought,  and  also  that  the  prisoner 
was  discharged  by  the  court  of  oommon  pleas 
pursuant  to  the  act  for  the  relief  of  insolvent 
debtors,  with  respect  to  imprisonment  of  their 
persons,  is  not  double,  for  both  facts  are  necessa- 
rily blended,  and  the  discharge,  by  the  court  of 
common  pleas,  is  equivalent  to  an  allegation  that 
the  prisoner  was  in  custody  at  the  time  of  the 
plea  pleaded,  which  may  be  stated,  in  connection 
with  the  escape  and  return  before  action  brougAt 
Currie  v.  Henry,  2  Johns.  433. 

1223.  Where,  to  an  action  of  debt  on  a  judg- 
ment, the  defendant  pleaded  nil  debet,  and  the 
plaintiff  went  to  trial  thereon,  it  was  held,  that, 
by  going  to  trial,  he  admitted  'iie  validity  of  ths 


PLEAOINa 


181 


plea  as  a  feneral  iwue,  and  oould  not  let  aeid« 
tne  verdict  because  the  judge  admitted  special 
matter  to  be  given  is  evidence,  under  a  notiee 
annexed  to  the  plea.    Meyer  v.  ^* Lean,  I  Johns. 

11224.  Where  several  defendants  to  an  action 
of  debt  have  joiaed  in  pleas  in  bar,  one  of  them 
eannot  afterwards  sever,  and  put  in  a  plea  going 
to  his  personal  discharge,  as  a  discharge  under 
the  insolvent  act.    Andrus  v.  fVAring,  90  ib.  153. 

1225.  In  an  action  of  debt  against  W.  and  R., 
as  a  company,  on  a  note  given  by  W.  dt  Co.,  a 
plea  by  R.  that  he  was  not,  at  the  date  of  ^e 
note,  or  at  any  time  previous,  the  partner  of  W., 
was  held  to  be  n  bar  to  the  action  against  him. 
Rochester  v.  TrMUr,  4  Bibb,  444. 

12^.  To  debt  on  judgment,  it  was  pleaded  in 
bar,  that  an  execution  issued  thereon,  whioh  was 
extended  on  land  of  the  debtor,  and  was  duly  re- 
turned :  on  demurrer,  it  was  held  bad,  for  not 
^eging  a  registry  of  the  levy.  Sullivan  v. 
MKeMt,  1  N.  Uamp.  371. 

1227.  In  debt,  on  a  judgment  where  the  decla- 
ration alleges  that  the  judgment  is  unsatisfied,  al- 
though an  execution  hath  issued  thereon,  it  need 
not  idlege  that  the  execution  is  unsatisfied.  Dim- 
nimg  V.  Owen,  14  Mass.  157. 

132B.  Counts  in  debt,  on  a  specialty  and  a  sim- 
ple contract,  may  be  joined.  Smith  v.  First  Con- 
grtgational  Meeting- House  in  Ltnoell^Q  Pick.  178. 

1^29.  Debt  on  bond;  plea,  that  plaintiff  ac- 
eepied  a  certain  deed  described,  in  accord  and 
satisfaction ;  on  traverse  by  plaintiff,  held,  he 
oould  not  show  fraud  in  the  deed,  but  should 
have  made  a  special  replication.  Campbell  v. 
Hyde,  1  Chip.  65. 

^1230.  To  an  action  of  debt  on  a  specialty, 
ueither  the  statute  of  limitations,  nor  nihil  debet, 
•s  a  good  plea.  Scott  v.  Colmesnil^  7  J.  J.  Marsh. 
416. 

1231.  A  declaration  commencing  in  debt,  set- 
ting forth  a  bond  with  a  special  condition,  and 
concluding  with  an  assignment  of  breaches  as  in 
eovenaat,is  good.  Gale  v.  O'^ryan,  12  Johns. 
216.     S.  C.  13  ib.  189. 

1232.  In  an  action  of  debt  on  a  bond,  to  which 
a  plea  of  payment  has  been  made,  it  is  unneces- 
sary to  produce  the  bond.  Baily  v.  WalUn,  1 
Overt.  198. 

1233.  In  debt  brought  upon  a  recognisance 
given  pursuant  to  statute  of  Massachusetts  of 
17d2y  o.  21,  the  defendant  pleaded  in  bar  that  he 
bad  been  taken  in  execution,  and  committed,  and 
afterwards  voluntarily  discharged  from  prison  by 
the  plaintiff;  who  replied,  that  he  had  discov- 
ered effects  of  the  debtor  in  the  hands  of  a 
trustee,  and  sued  out  the  present  foi«ign  attach- 
ment, and  thereupon  had  liberated  the  debtor  from 
prison  pursuant  to  the  statute.  The  defendant 
rejoined,  denying  the  discovery  of  such  effects  ; 
and  the  rejoinder  was  held  bad,  as  leading  to  the 
trial  of  the  fact  by  another  mode  of  proof  than 
the  statute  had  provided,  viz.,  the  oath  of  the 
trustee.     CuUs  v.  King,  1  Greenl.  158. 

1234.  In  debt  on  bond,  conditioned  for  some- 
thing else  than  the  performance  of  covenants,  if 
the  conditionjbe  to  do  sever*al  distinct  things,  the 
plea  should  answer  specially  to  every  particular 
mentioned  in  the  condition.  Bailey  v.  Rogers, 
ib.  186. 

1235.  Yet,  if  the  condition  is  general  in  its 
terms,  but  extends  to  and  comprehends  in  its 
meaning  a  multiplicity  of  particulars,  all  being 
lA  the  affirmative,  the  general  plea  of  perform- 
ance is  allowed,  to  avoid  prolixity,  ib, 

1236.  If  the  condition  of  a  bond  be  in  the  al- 


ternative, the  general  plea  of  pnrforroanee   is 
bad.  ii. 

1237.  But  the  use  of  disjunctive  words  does 
not  necessarily  make  the  clause  an  alternative 
one,  within  the  meaning  of  the  preceding  rule  : 
as  if  it  be,  **  to  pay  to  &em  or  one  of  them,"  of 
the  like,  ib, 

1238.  In  debt  on  a  guardian's  bond  to  the 
judge  of  probate,  the  general  plea  of  perform- 
ance is  a_ffOod  plea,  ib, 

1239.  The  English  sUtute,  8  and  9  W.  &  M., 
c.  11,  was  never  adopted  in  Maine ;  but  the 
pleadings  in  oar  courts,  in  debt  on  bond,  con- 
tinue to  be  governed  by  the  rules  of  the  oommon 
law.  ih, 

1240.  In  debt  on  a  bond,  conditioned  to  submit 
to  arbitration  a  dispute  respecting  a  division  line 
between  the  lands  of  the  parties,  it  is  not  a  good 
plea,  in  bar,  that  the  arbitrator  established  the 
line  wholly  on  the  defendant's  »wn  land.  White 
V.  Dickinson,  4  ib.  280. 

1241.  To  an  action  of  debt  on  a  bond,  taken 
pursuant  to  statute  of  Maine  of  1824,  c.  ^2,  re- 
specting poor  debtors,  a  plea  of  performance  in 
the  words  of  the  condition  will  be  sufficient; 
though  the  condition,  as  prescribed  in  the  stat* 
ute,  does  not  include  all  which,  by  the  same 
statute,  is  neoessarv  to  be  done  for  the  debtor's 
enlargement.     Fisher  v.  Ellis,  6  ib.  455. 

1242.  In  debt  against  one  of  several  obligors 
in  a  contract,  it  is  not  necessary  to  aver  that  the 
debt  has  not  been  paid  by  his  ooobligors.  Clay 
V.  Drake^  Minor,  164. 

1243.  In  an  action  of  debt  against  oae  obligor, 
a  declaration,  setting  forth  a  joint  and  several 
bond,  cannot  be  amended  by  adding  a  new  count, 
setting  forth  a  joint  bond  of  the  defea^nt  and 
another  person.  Postmaster' General  v.  Ridgway^ 
Gilpin,  135. 

1244.  In  debt  on  a  recognisance  entered  into 
before  a  justice  of  the  peace,  conditioned  for  the 
prosecution  of  an  appeal,  the  declaration  should 
contain  an  averment  that  the  recognisance  had 
been  returned  to,  and  entered  of  record  in,  the 
court  of  common  pleas ;  and,  the  omission  thereof 
being  matter  of  substance,  the  defendant  may 
avail  himself  thereof  by  general  demurrer.  Dodge 
V.  KeOoek,  1  Fairf.  266. 

1245.  In  Massachusetts,  an  action  of  debt  will 
not  lie  on  a  bail  bond ;  the  proper  remedy  is  a 
writ  of  scire  facias.  Crame  v.  Keating,  13  Pick. 
339. 

1246.  In  debt  on  a  bond  to  A,  as  sheriff,  con- 
ditioned that  B  should  keep  a  fair  copy  of  all 
warrants,  and  should  return  a  fair  copy  thereof 
quarterly  to  A,  B  pleads  performanoe  generally, 
and  A,  in  his  replication,  sets  forth  as  bvsach  that 
B,  for  more  than  seven  years,  had  not  furnished 
a  true  copy  quarterly,  but,  on  the  contrary,  fraud- 
ulently and  deceitfully  furnished  him  with  false 
and  fictitious  copies.  Held,  that  the  replication 
was  bad  for  duplicity  in  assigning  more  than  one 
breach ;  every  failure  to  furnish  a  copy  at  the 
end  of  each  quarter  being  a  distinct  breach,  and, 
even  if  the  several  breaches  did  constitute  but 
one,  the  replication  was  bad  as  being  argumentar 
tive.    Austin  v.  Parker^  ib.  222. 

1247.  In  debt  upon  a  probate  bond,  given  by 
an  administrator,  the  defendants,  having  craved 
oyer  of  the  bond  and  condition,  pleaded  per- 
formance of  the  condition.  The  plaintiff  re- 
plied, that  the  administrator  did  not  render  an 
account,  on  oath,  within  a  year.  The  defendants 
rejoined  that,  afler  the  year,  the  administrator 
rendered  an  account,  which  the  judge  of  probate 
accepted  and  allowedi  and  prayed  judgment  if 
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the  plaintiff  was  not  thereby  estopped  to  alle^ 
that  no  account  was  rendered  with  n  the  year. 
On  demurrer,  it  was  held,  that  the  rejoinder  was 
insufficient.  JudgB  of  Probate  y.  TiUotson^  6  N. 
Hamp.  38. 

1248.  In  debt,  upon  a  bond  ^^en  by  the 
cashier  of  a  bank,  to  account  for  all  moneys  by 
him  received,  the  defendant  pleaded  a  generiX 
performance.  The  plaintiff  replied,  that  the  cash- 
ier,  at  divers  times,  received  moneys,  amount- 
ing to  a  certain  sum,  for  which  he  had  not  ac- 
counted. The  defendant  rejoined,  that  the  cash- 
ier accounted  for  all  moneys  by  him  received, 
and  concluded  to  the  country.  It  was  held,  that, 
as  the  pleadings  stood,  the  defendant  was  bound 
to  show,  in  order  to  entitle  himself  to  a  verdict, 
that  the  cashier  accounted  for  the  sum  mentioned 
in  the  replication.  Exeter  Bank  v.  Rogers^  6  ib. 
142. 

1249.  In  sn  action  of  debt,  on  a  recognixance 
entered  into  under  the  bastardy  law  of  New 
Hampshire,  with  condition  that  the  respondent 
should  appear  at  a  future  term  of  court,  and  not 
depart  without  leave  of  the  court,  but  abide  the 
order  of  the  court  in  the  premises ;  it  was  held, 
that  the  declaration  must  aver  that  the  re- 
spondent, being  called  to  appear,  according  to 
the  terms  of  ue  recognizance,  made  default. 
State  V.  Chesley,  4  ib.  366. 

1250.  In  debt  on  a  bond,  conditioned  to  save 
a  town  harmless  from  the  support  of  an  illegiti- 
mate child,  a  plea,  that  adequate  provision  liad 
been  made  for  the  support  of  the  child,  of 
which  the    town    had   notice,  is  no  answer   to 

he  action,  without  an  averment  that  the  child 
was  in  the  custody  of  the  town,  and  that  the 
town  refused  to  let  the  defendant  support  it. 
Lyman  v.  Lidl^  4  ib.  495. 

1251 .  In  debt  on  a  bond  by  A  and  B,  con- 
ditioned for  a  payment  by  A  and  C,  a  plea  that 
A  and  B  had  performed,  Ac.,  was  held  bad.  Free- 
land  V.  RuggleSy  7  Mass.  511. 

1252.  Debt  on  a  bond  for  $400,  payable  on  the 
1st  of  November,  1819.  Plea  as  to  $42.50,  pay- 
ment; and,  as  to  interest  before  the  24th  of  March, 
1823,  the  plaintiff's  covenant  that  the  sum  due 
on  the  bond,  which  had  been  given  for  a  tract  of 
land,  should  not  be  payable,  nor  bear  interest, 
until  he  should  execute  the  title,  which  he  had 
not  done  until  that  time.  Replication,  as  to  the 
plea  in  bar  of  the  interest  before  the  execution 
of  the  title,  that  the  plaintiff  had  tendered  the 
deed  some  years  previously,  but  it  was  at  a  time 
when,  by  his  own  showing,  his  title  was  not 
complete.  Held,  on  genertd  demurrer,  that  the 
replication  was  insufficient,  and  that  the  plea  was 
a  good  bar  to  that  part  of  the  action  which  it 

Srofessed  to  answer.     Funkhouaer  v.  Purdy,  1 
llackf  294. 

1253.  To  an  action  of  debt  upon  bond,  in  New 
Jersey,  it  was  pleaded,  that  the  bond  was  not  made 
within  16  years.  Held,  that  the  plea  was  bad 
under  the  statute  of  limitations,  (Rev.  Laws, 
411,  §  6;)  it  should  be,  that  the  cause  of  action 
did  not  accrue  within  16  years.  Riehmans  v. 
Richmans^  3  Halst.  55. 

1254.  In  debt  on  a  bond,  a  plea  alleged  the  re- 
scission of  the  bond.  A  replication,  admitting 
this  fact,  but  alleging  a  parol  agreement  to  the 
same  effect  as  the  bond,  is  bad  for  departure  and 
repugnancy.     Sibley  v.  Broum^  4  Pick.  137. 

1255.  A  plea,  in  bar  of  an  action  of  debt,  that 
the  plaintiff  had  dismissed  an  action  brought  for 
the  same  cause  in  a  court  below,  is  bad.  Mtdlock 
V.  Perry,  2  Stew.  &  Port.  319. 

1256.  In  an  action  of  debt,  where  the  issue 


was  joined  upon  the  defendant's  plea  m  bar  of  m 
sale  to,  and  a  claim  for  the  hire  and  use  of  va- 
rious articles  against,  the  plaintiff,  evidence  of  a 
deliverv  of  such  articles  by  the  defendant  to  the 
plaintiff,  in  consideration  of  the  plaintiff's  under^ 
taking  to  pay  all  the  defendant's  debts,  is  not  ad- 
missible ;  the  agreement  should  be  pleaded  as  an 
accord  and  satisfaction .  M ' Creary  y.M* Creary^ 
5  Gill  A,  Johns.  147. 

1257.  Debt  on  a  sealed  note  for  the  payment 
of  money ;  special  plea,  that  the  consideration 
was,  that  a  third  person  should  make  the  obligor 
a  good  title  to  a  tract  of  land  on  or  before  the 
day  on  which  the  note  was  payable,  and  that 
such  third  person,  having  no  tiUe,  neither  did 
nor  could,  on,  or  before,  or  after  the  day,  make 
tlie  title.  Held,  on  general  demurrer,  that  the 
plea  was  a  good  bar  to  the  action.  Muchmore  v. 
Batesy  1  Blackf  248. 

1258.  In  debt  for  a  penalty  on  a  statute,  the 
declaration  must  conclude,  **  against  the  form  of 
the  statute,**  or  it  will  be  bad  on  error.  Cross  v. 
U.  States,  1  Gallis.  96.     Sears  v.  U.  States,  ib.  257. 

1259.  A  nonsuit  will  not  be  granted  in  an 
action  of  debt  on  a  sealed  note,  because  the 
plaintiff  declared  as  *<  indorsee,*'  instead  of  as 
"  assignee. '*  The  defendant  should  have  de- 
murred specially.  May  v.  Hancock,  1  Bailey, 
299. 

1260.  In  declaring  on  an  obligation  that  has 
been  assiflfned,  it  must  appear,  by  the  declaration, 
that  the  debt  has  not  been  paid  to  the  assignor. 
Keeton  v.  Scantland,  Hardin,  149. 

1261.  In  an  action,  by  the  assignee  of  a  debt, 
which  by  law  is  subject  to  all  equities  existing 
against  it,  at  the  time  of  the  assignment,  in  favor 
of  the  debtor,  a  plea  of  a  claim  against  the  as- 
signor, in  set-off,  which  does  not  show  that  the 
claim  existed  at  the  time  of  the  assignment,  is 
bad.     Brisban  v.  Caines,  10  Johns.  45. 

Vide  S.  C.  13  ib.  9. 

1262.  A  verbal  agreement,  made  by  a  plaintiff, 
not  to  use  a  judgment  according  to  its  legal 
operation,  cannot  be  pleaded  at  law,  in  bar  to  an 
action  of  debt  on  that  judgment.  Walker  v.  Ken- 
dall, Hardin,  404. 

See  Pleas  iv  Actions  ok  Bonds. 

1263.  JfU  debet  is  bad,  on  demurrer,  to  an  ac- 
tion of  debt  for  a  devastavit.  Griff tk  v.  Common- 
wealth,  1  Dana,  270. 

1264.  Nil  debet  is  a  good  plea  to  an  action  of 
debt  on  a  judgment  rendered  in  a  court  of  record 
of  another  state,  if  it  do  not  appear,  from  the 
copy  of  the  record,  that  the  defendant  had  per- 
sonal notice  of  the  suit,  or  appeared  to  the  action. 
Tkurbur  v.  Blackboume,  1  N.  Hamp.  242. 

1265.  Nil  debet  is  a  good  plea  to  an  action  of 
debt  upon  an  award.  Bean  v.  Famam,  6  Pick. 
269. 

1266.  JfU  debet  is  no  plea  to  an  action  of  debt 
on  an  amercement.    Canfield  v.  Mien,  Coxe,  203. 

1267.  The  plea  of  nil  debet  is  a  good  plea  to  all 
actions  of  debt  upon  all  simple  contracts.  Poole 
V.  Vanlandingham,  Breese,  22. 

1268.  Under  the  stotute  of  Indiana,  nH.  debet 
or  non  assumpsit  may  be  pleaded,  either  with  or 
without  oath  ;  if  the  plea  be  sworn  to,  the  exe- 
cution of  the  instrument  declared   on  must  be 

g roved,  otherwise  not.     Bates  v.  Hunt,  1  Blackf. 
7.     Seribner  v.  Bullitt,  ib.  112. 

1269.  Nil  debet,  like  non  assumpsit,  puts  the 
whole  case  in  issue,  and  requires  the  assignee  of 
a  promissory  note,  in  an  action  against  the  maker, 
to  prove  his  title  to  the  note,  and  every  other  ma- 
terial allegation  in  his  declaration.  Bates  v 
Hunt^  ib.  67. 
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1270.  JfU  debet  is  not  a  good  plea  to  an  action 
of  debt  on  a  specialty,  or  on  a  note  not  under 
seal,  negotiable  at  a  bank  in  Kentucky.  Brad- 
ford V.  Ross,  3  Bibb,  238. 

1271.  A  plea  of  nil  d^et,  to  debt  on  a  bond,  is 
irregular  ;  but  if  the  plaintiff  choose  to  go  to  trial 
on  such  an  issue,  he  is  bound  by  the  result.  Bel" 
Mor  V.  /rrme,  4  M'Cord,  380. 

1272.  A  plea  of  lul  debet  is  improper,  to  an 
action  of  debt  upon  a  specialty  or  deed,  where  it 
is  the  foundation  of  the  action.  Sneed  y.  Wister^ 
8  Wheat.  690. 

1273.  Under  the  plea  of  lul  debet^  to  an  action 
of  debt  on  a  penal  statute,  the  statute  of  limita- 
tions may  be  giyen  in  eyidence.  Watson  y. 
Anderson^  Hardin,  458. 

XIX.     Pleadings  in  Actions  on  Contracts, 

1274.  The  material  parts  of  a  contract  must 
be  averred  fully  and  truly ;  but  it  is  not  necessary 
to  set  forth  the  parts  not  bearing  on  the  plain* 
tiff's  case,  or  the  precise  words.  Wilde,  J.,  in 
Steams  y.  Barrett^  1  Pick.  443.  Couch  y.  Inger* 
soil,  2  ib.  292. 

1275.  Where  a  special  contract  has  been  per- 
formed, so  that  an  obligation  to  pay  money  is 
all  that  remains,  a  declaration  on  the  common 
counts  is  sufficient.  Felton  y.  Dickinson,  10 
Mass.  287.  See  Payson  y.  tVhiteomb,  15  Pick. 
212. 

1276.  The  ayerment,  in  a  declaration,  of  a 
breach  of  contract,  should  negative  every  mode  of 
performance  which  the  previous  averments  would 
authorize.     Dorsey  v.  Lawrence,  Hardin,  508. 

1277.  The  insertion  of  a  frivolous,  together 
with  the  true  consideration  for  a  contract,  will 
not  vitiate  a  declaration.  Lowry  v.  Brooks,  2 
M'Cord,  421. 

1278.  In  a  declaration  upon  an  agreement 
by  way  of  lease,  by  which  the  lessor  stipulated 
to  let  a  farm  on  the  Jst  of  January,  1820,  and  to 
remove  the  former  tenant,  and  that  the  lessor 
should  have  tenancy  of  the  farm  from  that  day 
free  from  hinderance,  the  assignment  of  breaches 
was,  that,  although  specially  requested  on  the 
1st  of  January,  the  defendant  refused  or  neg- 
lected to  turn  out  the  former  tenant,  who  was  or 
had  been  in  possession,  and  deliver  possession 
to  him,  the  plaintiff.  Held,  that  the  assignment 
was  sufficient.     Carroll  v.  Peake,  1  Pet.  23. 

1279.  By  the  terms  of  a  contract,  A  was  to 
execute  a  deed  to  B,  and  B  was  thereupon  to 
give  his  note  to  A.  In  an  action  by  A  on  the 
contract,  for  the  non-performance  of  B,  it  is  suf- 
ficient to  state,  in  his  declaration,  that  he  made 
out  and  tendered  such  a  deed  as  the  contract  con- 
templated, in  every  way  legally  authenticated, 
without  reciting  the  deed  m  full.  Jfichols  v. 
Blakeslee,  2  Day,  218. 

1280.  A  count  upon  a  contract  to  pay  money 
when  the  promisor  recovers  certain  demands 
against  a  third  person,  alleging  that  the  promis- 
or, intending  to  wrong  the  plaintiff,  had  never 
attempted  to  recover  such  demands,  cannot  be 
joined  with  a  count  in  assumpsit.  White  v. 
Sndl,  5  Pick.  425. 

1281.  Where  concurrent  acts  are  to  be  per- 
formed by  the  parties  to  a  contract,  at  the 
same  time,  the  party  suing  for  damans  for  the 
non- performance  by  the  other  party  is  required 
only  to  aver  that  he  was  ready  and  willing  (with- 
out alleging  an  offer)  to  permrm  the  agreement 
on  his  part,  and  that  the  defendant  was  requested 
to  perform  it  on  his  part,  but  neglected  or  refused 
«o  to  do.     Tinney  v.  Ashley,  15  ib.  546. 


1282.  In  Alabama,  in  an  action  against  several 
on  a  joint  contract,  the  plaintiff  may  confess  the 
matter  pleaded  separately  in  bar  by  one,  enter 
not.  pros,  as  to  him,  and  proceed  to  judgment 
against  the  others.  Hallet  v.  Allaire.  Minor, 
360. 

1283.  Where  a  verbal  contract  is  entered  into 
in  lieu  of  an  agreement  in  writing,  on  the  same 
subject,  it  is  not  necessary,  in  declaring  on  the 
last  contract,  to  recite  the  first.  WHkins  v.  Dvs^ 
can,  2  Litt.  168. 

1284.  In  a  declaration  on  a  contract  for  land,  it 
is  unnecessary  to  aver  that  it  was  in  writing. 
The  defendant  must  plead  the  statute  of  frauds, 
if  he  would  rely  upon  it.  Baker  v.  Jameson,  2 
J.  J.  Marsh.  547. 

1285.  In  a  declaration  for  a  demand,  which, 
according  to  tlie  contract,  was  to  accrue  on  the 
performance  of  a  condition  precedent,  it  is  neces- 
sary to  aver  the  performance  of  such  condition. 
Jewell  v.  Thompson,  2  Litt.  52. 

1286.  Where  issue  is  taken  upon  an  averment 
of  the  performance  of  a  condition  precedent,  evi 
dence  of  matter  of  excuse  for  non-performance 
does  not  support  the  issue.     Thompson  v.  Jetoell, 
1  A.  K.  Marsh.  195. 

1287.  Matter  going  to  show  that  a  contract  is 
voidable,  must  be  specially  pleaded.  Worcester  y. 
Ettton,  13  Mass.  371.  But  a  conveyance  of  real 
estate  may  be  avoided  for  duress  under  the  gen- 
eral issue,  ib. 

1288.  A  plea,  denying  the  consideration  of  the 
contract  declared  on,  ouffht  to  conclude  to  the 
country ;  but  if  it  concludes  with  a  verification, 
it  cannot  be  taken  advantage  of  on  general  de- 
murrer.    Boone  v.  Shackleford,  4  Bibb,  67. 

1289.  A  declaration  on  a  contract  containing 
dependent  undertakings  must  aver  performance, 
and  such  averment  must  be  supported  by  proof. 
It  must  also  aver  a  readiness  on  the  day  specified 
for  performance,  unless  such  readiness  has  been 
waived  by  the  other  party.  Bank  of  Columbia  v. 
Hagner,  1  Pet.  455. 

1290.  In  actions  on  contracts,  the  considera- 
tion thereof  must  be  averred.  Harris  v.  Rayner, 
8  Pick.  541. 

1291.  Where  the  day  of  making  a  contract  is 
immaterial,  it  is  not  a  ground  of  demurrer  that 
the  contract  is  illegal,  by  reason  of  its  having 
been  made  on  the  day  laid  in  the  declaration. 
Amory  v.  McGregor,  12  Johns.  287. 

1292.  Where  the  declaration  was  for  a  contract 
to  carry  salt  for  $1.87i^,  a  written  memorandi^m 
of  an  agreement  to  carry  it  for  15  #.  was  held 
admissible,  and  might  be  explained.  Salter  y. 
Kirkbride,  1  South.  223. 

1293.  If  the  declaration,  on  a  writing  assign- 
able by  law,  show  a  breach  of  contract  berore 
the  assignment,  it  is  unnecessair  to  aver  a  non- 
performance to  the  assignor.  Hubble  y.  MuUan' 
phy,  Hardin,  294. 

1294.  In  declaring  on  a  contract,  in  which 
there  is  nothing  which  renders  the  date  of  it  ma- 
terial, it  is  not  important  what  date  is  laid. 
Drovm  v.  Smith,  3  N.  Hamp.  299. 

1295.  Where,  in  a  suit  on  a  contract,  the  de 
fendant  pleads  that  it  was  procured  by  fraud,  but 
does  not  set  forth  the  facts  in  which  the  fraud 
consists,  and  the  plaintiff  traverses  the  plea,  the 
plaintiff  thereby  waives  the  defect  in  the  plea, 
and  the  defendant  may  prove  any  fraud  which 
was  perpetrated.  Barlow  v.  Wiley,  3  A.  K .  Marsh. 
457. 

1296.  To  a  declaration  on  a  contract  to  convey 
land  by  deed,  if  $125  was  paid  at  a  certain  time 
a  plea  that  no  demand  was  made  for  the  deed. 
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and  that  the  defendant  was  always  ready  and 
willing  to  execute  it,  and  that  the  defendant 
offered  to  make  tlie  deed  according  to  his  cove- 
nant,  and  the  plaintiff  objected,  and  aaid,  when 
he  wished  the  deed  he  would  apply  for  it,  is  good. 
Baker  ▼.  Whiteside^  Breese,  1^. 

1297.  In  the  case  of  a  special  contract,  the 
plaintiff  cannot  recover  on  a  general  count,  but 
must  declare  specially,  where  the  contract  is 
open  and  in  fiill  force.  Cranmei^T.  Graham^  1 
Blackf  406. 

1296.  He  who  pleads  a  contract  must  exhibit 
on  the  record  such  a  contract  as  his  adversary  is 
bound  in  law  to  perform.  CarbtU  v.  Lueas^  4 
M'Cord,  323. 

1299.  Where  a  defendant  pleads  performance 
of  duties,  he  cannot  demur  to  evidence  to  show 
bis  responsibility  under  them.  MiddUton  v. 
Commontoealthy  1  Litt.  347. 

1300.  Where  the  defendant's  liability  depends 
upon  a  condition  precedent,  and  the  plaintiff 
alleges  performance  of  such  condition,  it  is  a  de- 
parture for  him  to  reply  an  excuse  to  a  plea  of 
non>performance.  Murray  v.  Bright^  S  A.  K. 
Marsh.  146. 

1301.  A  mistake  in  the  execution  of  a  written 
contract  cannot  be  pleaded  or  proved  at  law, 
unless  the  mistake  be  such  as  will  be  availing 
under  a  plea  of  nan  est  factum.  Fribble  v.  OU^ 
ham,  5  J.  J.  Marsh.  137. 

1302.  Plaintiff,  on  a  contract  for  payment  in 
specific  articles,  need  not  aver  that  he  was  ready 
at  the  particular  time  and  place  to  receive  them. 
Carpenter  v.  CoU,  1  Chip.  88. 

XX.   Pleadings  in  Actions  by  and  against  Etr 
ecvtors  and  Administrators. 

1303.  If  an  executor  sue,  he  must  make  profert 
of  his  letters  testamentary ;  if  he  does  not,  the 
defendant  may  demur ;  if  he  make  profert,  the 
defendant  may  crave  oyer,  and  take  exception ; 
but  if  he  plead  the  general  issue,  he  admits  the 
plaintiff  to  be  properly  in  court.  Trapier  v. 
MiUheU,  2  N.  &  M.  64. 

1304.  An  administrator  may  sue  in  his  own 
name,  or  as  administrator,  for  money  paid  by 
himself  on  a  demand  where  the  deceased  was 
surety  for  the  defendant.  Movrry  v.  Adams,  14 
Mass.  327.  Williams  v.  Moore,  9  Pick.  432.  See 
Latorenee  v.  Carter,  16  Pick.  12. 

1306.  In  an  action  by  an  administrator,  the 
general  issue  admits  the  plaintiff's  right  to 
sue  in  that  capacity.  Jones  v.  Decker,  1  Penn. 
231. 

1306.  Where  a  suit  is  brought  by  a  peraonr  as 
administrator,  before  he  obtains  letters  of  admin> 
istration,  and  administration  is  afterwards  grant- 
ed to  him,  the  defendant  may  crave  oyer  of  the 
letters,  and  demur.  PhUbrtck  v.  Hatem,  3  N. 
Hamp.  120. 

«3«/7.  A  oount  on  a  cause  of  action^  arising 
af  31  the  death  of  the  testator,  cannot  be  joined 
with  a- count'  on  a  cause  of  action  arising  in  his 
lifetime.    Mytr  v.  Coie^  19  Johns.  349: 

1308.  A  count  on  a  promise  by  the  testator 
may  b«  joined  with  a  count  for  the  f)ineral  ex- 
penses, though  alleged  to  have  been  incurred  at 
the  reqvest  of  the  executor.  Hapgood  v.  Hough- 
ton, 10  Pick.  154. 

1309.  The  plea  of ««  fully  administered  "  ought 
not  to  conclude  to  the  country.  A  defect  in  tliis 
respect,  however,  is  cured  by  a  verdict.  Eppes 
v.  SmUh,  4  Munf.  466. 

1310.  Under  a  plea  of  plene  administraint,  the 
existence  of  debts  of  a  superior  dignity  cannot 


be  given  in  evidence;  they  must  be  specially 
pleaded.     Kerley  v.  West,  3  Litt.  362. 

1311.  The  failure  of  an  administrator  to  plead 
^^  plene  administravit,"  in  an  action  against  him, 
is  an  admission  of  assets  in  his  hands  sufficient 
to  pay  the  debt.  J%omas  v.  Dyott,  1  M'Cord, 
76. 

1312.  Taking  a  judgment  against  an  adminis- 
trator, subject  to  the  plea  of  plene  administravit 
pretttT,  estops  the  plaintiff  from  afler wards  ques- 
tioning the  non-return  of  certain  articles  in  the 
inventory.     Summers  v.  Tidmore,  1  M'Cord,  270. 

1313.  A  general  plea  of  plette  administravit 
may  be  good  where  all  the  property  of  the  in- 
testate has  been  exhausted  m  a  regular  course 
of  administration.  But  if  exhausted  in  paying 
debta,  without  notice  of  a  debt  having  a  legal 
priority,  that  fact  should  be  specially  pleaded. 
U.  States  V.  Hoar,  2  Mason,  311. 

1314.  On  a  plea  of  plene  admifiisiramt,  the 
burden  of  proof  is  on  the  plaintiff.  May  v. 
Wrights,  1  Overt.  385. 

1315.  Plene  administravit  is  a  good  plea  (by 
Ky.  8t.  of  1811)  to  an  action  of  debt  for  a  devas 
tavit.     Griffith  v.  Commonwealth,  1  Dana,  270. 

1316.  In  an  action  for  a  devastavit  against  an 
administrator,  a  plea  of  plene  administravit  is 
good,  if  supported  by  evidence  of  legal  adminis- 
tration.     Clarkson   v.  CommonweaUh,   2   J.   J 
Marsh.  19. 

1317.  Pl^ne  administravit,  singly  pleaded,  need 
not  be  signed  by  counsel ;  but  if  joined  with  the 
general  issue,  the  plea'  is  double,  and  must  be 
signed  by  counsel.  Satterlee  v.  Satterlee,  8  Johns. 
327. 

1318.  In  assumpsit  against  an  executor  for 
money  paid  by  a  co-surety  of  the  testator,  after 
his  death,  the  declaration  should  set  forth  the 
facts  specially.  Batchelder  v.  Fiske,  17  Mass. 
464. 

1319.  In  debt  on  an  administration  bond,  the 
defendant  pleaded  conditions  performed ;  the 
plaintiff  replied  a  judgment  recovered  against 
the  executor,  who  had  assets,  and  his  refusal  to 
pay.  The  defendant  rejoined  assets,  with  an 
encore  prist.  Held  a  departure.  Lord  ProprU 
etary  v.  Cockshut,  1  Har.  A  M'Hen.  40. 

1320.  In  declaring,  in  an  action  on  an  admin- 
istration or  other  official  bond  ^ven  to  the  judge 
of  the  county  court,  the  condition  must  be  set 
out,  and  breaches  assigned.  Fuqua  v.  Stone,  1 
Stew.  435. 

1321.  In  a  suit  brought  by  an  administrator  on 
a  bond  given  to  his  intestate,  on  a  plea  of  non  est 
factum,  the  administrator  cannot  be  required  to 
produce  his  letters  testamentary.  Kerley  v.  West^ 
3  Litt.  362. 

1322.  In  tL  scire  facias  against  W.  as  an  admin- 
istratrix, to  revive  a  judgment  against  the  intes- 
tate, a  plea  denying  that  she  was  administratrix 
is  good.     White  v.  iroum,  1  Dana,  104. 

1323.  In  an  action  against  an  administrator, 
the  plaintiff  cannot  join  a  count  on  a  promise  of 
the  intestate  with  a  count  on  a  promise  of  the 
administrator,  upon  a  consideration  arising  after 
the  intestate's  death ;  these  two  counts  requiring 
different  judgments ;  the  first,  de  bonis  intestato* 
ris ;  the  last,  de  bonis  proprOs.  Demott  v.  Field, 
7  Cow.  58. 

1324.  In  a  writ  of  scire  facias,  brought  on  a 
judgment  rendered  against  an  administrator,  in  a 
suit  on  his  probate  bond,  it  is  not  necessary  for 
the  person  for  whose  benefit  such  scire  facias  is 
sued  out  to  aver,  in  his  writ  or  declaration,  that  he 
is  *'  an  heir,  creditor,  or  legatee,"  of  the  intestate, 
or  the  **  representative  of  such  heir,  creditor,  or 
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JegtiiBe ;  *'  bat  if  it  Bnbstantially  appear  that  he  is 
**  interested  *'  ia  the  bond^  or  judgment  rendered 
thereon,  it  will  be  sufficient.  Potter  v.  Titeomb^ 
3  Fairf.  55. 

1311^.  It  seems  that,  in  assumpsit  against  an 
administrator  de  honit  non^  conn  Is  upon  prom- 
ises of  the  executor  or  former  administrator  of  the 
deceased  debtor,  as  such,  maj  be  joined  with 
counts  on  promises  bj  the  deceased  debtor  him- 
self, to  save  the  statute  of  limitations.  Bishop  y. 
Harrison^  2  Leigh.  532. 

1326.  But,  in  such  case,  the  counts  upon  prom- 
ises of  the  executor  or  former  administrator  must 
distinctly  aver  the  promises  to  have  been  made 
as  executor  or  administrator ;  otherwise,  the/  are 
bad  upon  general  demurrer,  ib. 

1327.  Where  a  bond  is  filed  in  a  suit  against  the 
executor  of  the  obligor,  a  copy  may  be  declared 
upon  against  the  heirs  in  another  court.  IVaUter 
Y.  Ellis,  2  Munf.  88. 

1328.  If  the  plaintiff  or  executor  declare 
against  an  executor,  suggesting  a  devastavit  in 
the  detitut  only,  he  cannot  have  a  judgment  de 
bonis  propriis,  but  de  bonis  testator^  only.  To 
entitle  him  to  the  former,  he  must  declare  in  the 
debet  and  detinet,  Spotswood  r.  Price,  3  H.  4^  M. 
123. 

1329.  In  an  action  of  debt  upon  a  judgment 
against  an  administrator,  suggesting  a  devastavit, 
the  plaintiff  offered  in  evidence  the  record  of  the 
judgment  and  execution,  and  the  defendant  de- 
murred to  the  evidence.  Held,  that  the  plaintiff 
was  entitled  to  final  judgment  upon  the  demur- 
rer, without  a  writ  of  inquiry.  JftUtiUl  y. 
M'Dowall,  6  Call,  53. 

1330.  In  writ  of  scire  facias  against"  A  B,  ad- 
ministrator of  C  D,'*  to  show  cause  wh^r  execu- 
tion should  not  issue  de  bonis  proprOs,  it  is  not 
necessary  expressly  to  allege  that  defendant  was 
administrator  of  C  D,  the  writ  reciting  thie  record 
of  the  original  action,  nor  that  there  were  assets 
in  his  hands, for  plene  admimistravit  may  be  shown 
in  defence  to  the  scire  fadds.  Dimond  y.  Baker, 
1  Tyler,  10. 

1331.  In  debt  upon  an  administration  bond,  the 
defendant  pleaded  that  the  suit  was  brought  for 
the  benefit  of  two  creditors,  to  recoyer  certain 
claims  they  had  upon  the  estate,  and  that  the  said 
ereditors  did  not  exhibit  said  claims  to  the  admin- 
istrator within  two  years  after  administration  of 
the  estate  was  committed  to  him.  Held,  that  the 
plea  was  bad.    Harris  y.  Davis,  1  N.  Hamp.  243. 

1332.  In  troyer  by  an  administrator,  the  con- 
yersion  in  the  first  count  was  alleged  to  be  in  the 
Ufetime  of  Uie  intestate,  and  in  the  secoad  count 
to  haye  been  after  his  decease.  It  was  held,  not 
to  be  a  micrjoinder.     French  y.  Merrill,  6  ib.  465. 

1333.  In  stating  a  breach  of  an  administration 
bond,  in  not  rendering  an  account  of  the  adminis- 
tration, it  is  necessary  to  ayer,  that  goods  came 
into  the  hands  of  the  administrator,  for  which  he 
was  bound  to  account.  Judge  of  Probate  y.  71U- 
lotsan,  5  ib.  413. 

1334.  The  plea  of  payment  of  a  judgment,  ren- 
dered for  the  penalty  of  an  administrator's  bond» 
should  show  that  the  money  was  paid  by  yirtue 
of  sooae  judgment  or  decree,  or  was  oiherwiae 
necesaarily  paid,  or  it  Is  bad.  P^Uer  y.  WfH^  5 
Gfeenl.  330. 

1395.  In  debt  on  aa  administrator'f  bend,  th« 
defendant  pleaded  in  bar  that  he  had  paid  to  the 
heirs  and  creditors  of  the  intestate  divers  snnui 
which  had  been  allowed  by  the  judge  of  prohate^ 
amounting  to  more  than  the  penalty  of  the  bond. 
The  plaintiff  replied,  that  the  defendant  was  in- 
debted to  thfl»  intestate  in  caiIua  pioiiiiiMry 
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notes,  of  which  he  had  neyer  rendered  any 
account ;  but  without  any  averment  that  he  had 
been  cited  for  that  purpose.  And  on  demurrer  it 
was  held,  that  the  replication  was  bad,  for  the 
omission  of  such  averment ;  that  the  plea  would 
have  been  bad  if  demurred  to;  that  the  defect  of 
the  plea  was  cured  by  the  fault  of  the  replication ; 
and  that  a  citation  to  account  being  an  essential 
prerequisite  to  the  right  to  maintain  the  action, 
and  it  judicially  appearing  that  the  defendant  had 
never  been  cited,  though  several  issues  of  fact  had 
been  found  against  him,  he  was  entitled  to  judow 
ment  non  obstante  veredieto.  Potter  y.  Titeonw, 
7  ib.  302. 

1336.  In  scire  facias  against  an  executor,  to 
charge  him  personally,  and  alleging  that  he  had 
received  $3000,  for  which  he  hM  not  accounted, 
plene  ttdministravit  was  pleaded  by  the  defendant, 
that  he  had  no  assets  in  his  hands  when  the  scire 

facias  issued,  and  that  he  had  not  receiyed  $3000 
as  alleged.  Held,  on  special  demurrer,  that 
the  plea  was  bad  for  duplicity,  and  in  not  alle- 
ging that  the  defendant  had  not  receiyed  any  less 
sum  than  $3000.   Rumborger  v.  Stiver,  6  Ham.  99. 

1337.  Where  an  administrator,  in  his  declara- 
tion, alleged  that  the  defendant  owed  his  intes- 
tate in  his  lifetime,  and,  in  consideration  thereof 
promised  to  pay  the  plaintiff  as  administrator; 
the  defendant  pleaded  that  he  did  not  pvomise, 
and  that  he  paid  the  intestate  in  his  lifetime ;  tha 
plaintiff  replied,  that  the  defendant  did  not  pay 
the  debt  in  the  declaration  mentioned ;  and  issue 
was  joined ;  afler  verdict  for  the  plaintiff,  the 
issue  was  held  to  be  good.  Primgle  y.  Samuel,  1 
Bibb,  167. 

1338.  An  executor  pleads  in  bar  a  deyise  in 
satisfaction  of  plaintiff's  claim,  and  a  refusal  by 
him  to  elect  whether  to  take  or  refuse  it.  Thie 
plaintiff  replies  a  sefbsal  to  accept,  and  traverses 
the  refusal  to  elect.  The  replication  is  good ;  but 
a  rejoinder,  that  the  devise  has  not  been  waived, 
is  bad  for  departare.  JBapgood  v.  Houghton,  8 
Pick.  451. 

1339.  Repugnancy  between  a  protestation  and 
an  averment,  m  a  replication,  is  not  a  ground  of 
demurrer,  ib, 

1340.  On  a  trayerse  of  a  material  allegation, 
the  other  part^  is  bound  to  take  issue,  ib, 

1341.  Surviving  promisees  cannot  join  the  ex- 
ecutor or  administrator  of  a  oo-promiaee  in  an 
action.     Smith  y.  FrankUn,  1  Mass.  480. 

1242.  A  declaration  on  a  demand  not  due,  in  an 
action  against  the  administrator  of  an  insolvent 
estate,  should  set  forth  the  demand  truly,  and 
state  that  it  was  laid  before  the  commissioners, 
and  was  reieeted,  Ao.,  whereby  an  action  hath 
accrued.    £aton  y.  Whitaker,  6  Pick.  465. 

1343.  It  is  sufficient  for  an  administraU»r, 
pleading  the  statute  of  limitations,  to  allege  that 
he  posted  «p  notifications  of  his  appointment  in 
two  public  places  in  the  town,  &e.,  without 
specifying  the  places.  Sewall  y.  Valeutine,  ib. 
276. 

1344.  It  is  sufficient  to  aUege,  in  sneh  plea, 
that  the  defendant  gaye  a  bond  to  the  Judffe  of 
probate  for  the  fanhfnl  administration  of  the 
estate  of  the  deceased,  aeeoidtng  to  law,  without 
setting  out  the  bond,  ik, 

1345.  A  declaration  in  debt  for  n  deamstmviif 
ayerring  that  the  estate  of  the  intestate  came  to 
the  hands,  possession,  **er  knowledge"  of  the 
administrator,  sufficient,  dtc.,  is  bad  on  demurrer. 
GriffUh  v.  Commentoealth,  1  Dana,  270. 

1346.  To  a  plea  of  performance,  in  an  action  on 
an  administratien  bond,  the  plaintiff  replied,  that 
the  administrator  did  not  exhihit  tn  VKWt/ilvp* 


186 


PLEADING. 


On  deiDQiTer,  held  good.    Proprietary  ▼.  Oihbs,  1 
Har.  &  MHen.  58. 

1347.  Nothing  can  be  pleaded  on  a  scire  facias 
irhich  might  have  been  pleaded  to  the  original 
action ;  therefore,  a  judgment  being  against  a 
testator,  in  his  lifetime,  his  executors  can  plead 
nothing  on  a  scire  facias  but  a  release,  or  some- 
thing arisen  since  the  entering  op  of  the  judg- 
ment.    Lunch  ▼.  Inglis^  1  Bay,  449. 

1348.  Where  the  plaintiflf  joined  counts  on  a 
bill  of  exchange,  as  indorsee,  with  counts  on  bills 
of  exchange  "  as  beneficiary  heir  and  adminis- 
trator of  the  estate  of  J.  C.  F.,  deceased,"  by  the 
law  of  France,  and  thereby  proprietor  of  the  bills, 
it  was  held,  that  the  latter  counts  were  in  his 
representative  character,  and  there  was  a  mis- 
joinder.    Picquet  v.  Swan,  3  Mason,  460. 

1349.  In  an  action  on  a  judgment  recovered  in 
favor  of  an  administrator,  the  plaintiff  is  not 
bound  to  make  a  profert  of  the  letters  of  admin- 
istration.   Biddlev.  WUkins,  I  Pet.  686. 

1350.  In  pleading  to  scire  facias,  on  a  judg- 
ment against  a  person  as  administrator,  the  inva- 
lidity of  his  appointment,  by  reason  of  the  inter- 
est of  the  county  judge  in  the  estate,  and  the 
sabaequent  taking  out  of  letters  of  administra- 
tion in  another  county,  and  the  insolvency  of  the 
estate  thereunder,  it  must  be  distinctly  set  forth 
that  the  first  appointment  was  in  that  county, 
and  that  his  interest  remained  at  the  time  of  the 
second  appointment.  Cafin  v.  Cottle*  9  Pick. 
S87. 

1351.  Where  a  defendant,  in  an  action  brought 
by  an  administrator,  has  pleaded  the  general 
issue,  the  plaintiff  is  not  bound  to  produce  his 
letters  of  administration  at  the  trial,  though  he 
may  have  made  profert  of  them  in  his  declara- 
tion.    Brockington  v.  Vereen,  1  Bailey,  447. 

1352.  Where  a  person  is  described  as  adminis- 
trator, where  his  demand  is  in  his  own  right,  the 
variance  is  immaterial.  Clark  v.  L/owe,  15  Mass. 
476.     See  Talmage  v.  Chapd,  16  ib.  71. 

XXI.    Pleadings  in  Actions  on  Bonds. 

1353.  In  an  action  on  a  bond,  matter  of  de- 
feasance contained  therein  need  not  be  set  out, 
but  this  must  be  taken  advantage  of  by  plea. 
Booth  V.  Corriegys,  Minor,  201. 

1354.  In  an  action  on  a  bond  against  the  ob- 
ligor, stated  in  the  bond  to  be  ^'  of  we  county  of 
8.,"  it  was  held  no  variance,  that  the  declaration 
omitted  such  description.  Evans  v.  Smith,  1 
Wash.  72. 

1355.  Counts  upon  joint  and  several  bonds, 
given  to  the  same  obligee  by  several  obligors, 
may  be  joined  in  a  writ  against  one  obligor, 
whose  name  is  on  all  the  bonds.  Wood  v.  Hay- 
ward,  13  Pick.  269. 

1356.  A  plea,  that  a  bond  was  obtained  by 
fraud,  generally,  is  a  good  plea.  Mason  v.  Evans, 
Coxe,  182. 

1357.  In  a  scire  facias  brought  to  have  further 
execution  of  a  judgment  rendered  upon  a  pro- 
bate bond,  for  the  amount  of  a  dividend  decreed 
since  the  judgment,  a  plea,  by  the  sureties  in  the 
bond,  that  the  decree  was  obtained  by  fraud  and 
collusion,  without  naming  the  parties  to  the 
fraud,  was  held  bad.  Potter  v.  Irebh,  2  Greenl. 
257. 

1358  In  an  action  on  a  bond  for  the  purchase 
money  of  land,  the  omission  of  an  averment  that 
the  vendor  was  possessed  of  a  clear,  indisputable 
title,  is  cured  by  an  averment  that  the  vendor 
*'  conveyed  a  clear  indisputable  title.*'  Fronds 
w  Owfinig,  1  A.  &»  Mumh.  93. 


1359.  In  an  action  on  a  recognizance  •*  to  proi* 
ecute  an  appeal,  or  answer  and  pay  intervening 
costs,'*  it  roust  be  averred,  directly,  that  defend* 
ant  has  not  answered  and  paid.    Page  v.  John» 


son,  1  Chip.  338. 


1360.  In  an  action  on  a  bond  to  execute  and 
deliver  a  deed  of  land,  a  plea  of  general  per- 
formance, not  stating  specially  the  manner  of 
performance,  was  held  to  be  bad.  Tinney  v. 
Ashley,  15  Pick.  546. 

1361.  In  an  action  upon  a  bond,  conditioned  to 
convey  land,  at  the  selection  of  the  plaintiff,  and 
reciting  that  it  was  expected  that  he  should  com 
plete  his  selection  within  two  years,  an  averment 
that  the  selection  was  made  within  reasonable 
time  is  sufficient,  and  it  is  not  necessary  that  it 
should  be  made  within  two  y^&fs-  Hf- 

1362.  If  an  obligee  tear  off  the  seal,  or  cancel 
a  bond,  in  consequence  of  fraud  and  imposition 
practised  by  the  obligor,  he  may  declare  on  such 
mutilated  bond  as  the  deed  of  the  party,  and  set 
forth  the  special  facts  in  the  profert.  U.  States 
V.  SnaXding,  2  Mason,  476. 

1j63.  The  condition  of  a  bond,  among  other 
things,  was,  that  the  party  should  produce  the 
certificates,  and  other  proof  required  by  law,  of 
the  landing  of  the  merchandise  at  some  foreign 
port,  Slc.,  within  two  vears,  &c.  Held,  that  a 
breach  negativing,  in  the  terms  of  the  condition, 
the  production  of  such  certificates  and  other 
proofs,  was  good,  ih,  478. 

1364.  In  an  action  upon  a  bond,  given  to  sev- 
eral, conditioned  that  certain  property  shall  be 
produced,  to  abide  the  decree  in  a  chancery  suit, 
a  plea,  that  one  of  the  obligees  dismissed  the  suit 
so  far  as  he  was  concerned,  and  obtained  no  de- 
cree, is  bad.     Blakey  v.  Blakey,  2  Dana,  460. 

13i65.  In  an  action  upon  a  bond,  conditioned 
to  extinguish  all  lawful  claims  to  certain  land 
conveved  by  the  defendant  to  the  plaintiff,  the 
defendant  pleaded  performance,  and  the  plain- 
tiff replied,  setting  out,  by  way  of  breach,  an 
outstanding  right  to  the  estate  in  a  third  per- 
son, which  existed  at  the  execution  of  the  deed 
to  the  plaintiff.  To  this  replication  the  defend- 
ant demurred.  Held,  that  the  demurrer  was 
not  an  admission  of  a  defect  in  the  obligee's 
title,  for  which  he  was  entitled  to  a  remedy 
upon  the  bond,  but  was  merely  equivalent  to 
a  declaration  that,  although  there  was  such  an 
outstanding  right,  yet  that  the  defendant  was 
not  called  upon  to  go  into  a  trial  of  that  ques- 
tion.    Boynton  v.  Dalrymple,  16  Pick.  147. 

1366.  In  an  action  on  a  bond,  conditioned  for 
the  forthcoming  of  a  slave  on  the  day  of  sale 
on  execution,  a  plea,  that  the  slave  died  before 
the  commencement  of  the  suit,  is  bad.  Burgess 
V.  Suj^g,  2  Stew,  db  Port.  341. 

1367.  In  Alabama,  a  defendant  cannot  plead 
non  est  factum,  except  it  be  accompanied  with 
an  affidavit  of  its  truth.  This  provision  does 
not  apply  to  a  replication.  Parks  v.  Greening, 
Minor,  178.     TindaU  v.  Bright,  ib.  103. 

1368.  Proceedings,  by  motion,  under  the  etsu 
utes  of  Alabama,   against  a  tax-collector,  for 
delinquencies  in  such  office,  may  be  had  in  the 
name  of  the  state,  although  his   bond  is  exe 
cuted  to  the  governor,     frkeat  v.  State,  ib.  199. 

1369.  In  an  action  against  the  indorser  of  a 
bond,  the  allegation  ^*uat  the  instrument  was 
duly  presented  to  the  maker  thereof"  is  sup- 
ported by  proof  that,  on  diligent  search,  he 
could  not  be  found ;  and  it  ^  not  necessary  to 
aver  these  facts  specially.  Taylor  v.  Branchy 
1  Stew.  A  Port.  249. 

1370.  In  wsignizig  &  breach  of  m  bond,  it  it 
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aot  necessary  to  set  forth  any  damaffe.    Palmer 
T.  Stebbins,  3  Pick.  188. 

1371.  The  amount  of  damages  is  not  put  in 
qaestion  by  the  plea  of  rum  est  factum  to  a  bond. 
Graham  y.  AUen^  2  N.  d&  M.  492. 

1372.  A  plea  to  an  action  on  a  bond,  admitting 
a  bleach  of  part  of  the  condition,  is  bad.     Fitt- 

ferald  ▼.  Hart^  4  Ma«s.  429.     Sevey  v.  Blacklin. 
ib.  541. 

1373.  The  declaration  on  a  recognizance,  with 
condition,  should  set  forth  the  condition.  Har- 
rington ▼.  Brown,  7  Pick.  232.  Bridge  y.  Ford. 
4  Mass.  641. 

1374.  An  action  on  a  recognizance  should  state 
the  caase  of  its  caption,  and,  when  taken  by  a 
iastice,  the  jurisdiction  of  the  justice.  Common' 
momwealtk  y.  Gordon,  15  Pick.  193.  Common- 
wealth y.  Daggett,  16  Mass.  447.  Bridge  y.  Ford, 
4  Mass.  641.  Parker,  C.  J.,  in  Harrington  y. 
Brown^  7  Pick.  232. 

1375.  In  an  action  upon  a  specialty,  the  de- 
fendant may  plead  non  est  factum,  and,  specially, 
that  the  name  of  one  of  the  obligors  in  the  spe- 
cialty has  been  stricken  out  without  his  consent. 
Tindal  y.  Bright,  Minor,  103. 

1376.  A  plea  of  n<m  est  factum,  to  an  action  on 
an  injunction  bond,  attested  by  the  clerk,  casts 
the  onus  probandi  on  the  plaintiff,  as  in  other 
cases.     Robards  y.  fVolfe,  1  Dana,  155. 

1377.  In  an  action  on  a  bond,  a  plea,  "  that  the 
horpe,  which  was  the  consideration  of  the  bond, 
was  not  the  property  of  the  plaintiff,"  is  insuffi- 
cient.    Hook  y.  Hook,  3  J.  J.  Marsh.  111. 

1378.  An  allegation  that  a  teller  has  receiyed 
money  to  be  accounted  for,  &c.,  for  which  he 
has  not  accounted,  is  a  sufficient  assignment  of 
a  breach  of  a  bond  for  the  faithful  performance  of 
his  duties  as  teller.  American  Bank  y.  Adams, 
12  Pick.  303. 

1379.  In  an  action  on  a  bastardy  bond,  to  re- 
COTer  the  expenses  of  a  town  for  the  birth  and 
maintenance  of  a  child,  the  state  of  demand  must 
set  out  the  items  of  expense,  and  when  the 
money  was  expended.  b!oU  y.  Maxwell,  2  South. 
493. 

1380.  A  general  plea,  to  an  action  on  a  bond, 
that  the  bond  has'  been  obtained  by  fraud  and 
coyin,  without  setting  out  the  particulars  of  the 
fraud,  »^ood.    Pence  y.  Smock,  2  Blackf.  316. 

1381.  To  an  action  on  a  bond,  conditioned  for 
the  faithful  distribution  of  the  proceeds  of  certe.in 
property  among  the  obligors  and  other  creditors 
of  the  obligee,  a  plea,  that  '^the  other  creditors, 
if  any,  haye  not  exhibited  and  proyed  their 
claims,"  is  bad  for  uncertainty.  It  should  ayer 
the  readiness  of  the  assignees  to  receiye  such 
claims,  and  that  meetings  nad  been  called  there- 
for,  and  the  creditors  notified.  Morrill  y.  Rich^ 
ardson,  9  Pick.  84. 

1382.  A  plea,  impeaching  a  part  only  of  the 
consideration  of  a  bond,  is  not  yalid.  Edward  v. 
Taylor,  2  A.  K.  Marsh.  148. 

1383.  Adyantoge  should  be  taken  of  the  want 
of  an  affidavit  to  a  plea  impeaching  the  considera- 
tion of  a  bond,  by  objecting  to  the  filing  of  it,  and 
not  by  demurrer.     Patrick  y.  Conrad,  ib.  43. 

]3d4.  In  a  suit  on  a  bond,  the  defendant  tray- 
erses  the  consideration  generally;  the  plaintiff 
replies  a  special  consideration;  the  burden  of 
proof  is  thus  cast  upon  the  plaintiff,  to  make  out 
such  special  consideration ;  the  bond  is  not  eyi- 
dence^     BuJUit  y.  Rastau,  1  ib.  331. 

1385.  In  an  action  by  the  postmaster- general 
against  a  deputy-postmaster  and  his  sureties,  on 
the  bond  executed  by  them,  the  suretieapleaded 
that  the  plaintiff  did  not,  as  he  was  bound  by  law 


to  do,  call  upon  the  deputy  to  settle  hisaccounte, 
or  cause  suite  to  be  commenced  against  him  for 
not  so  settling  them,  and  paying  the  balance  due 
by  him,  nor  did  be  notify  the  sureties  of  the  de- 
faulte  of  the  deputy,  but  fraudulently,  and  in  yio- 
lation  of  his  duty  to  the  United  Stetes,  and  to  the 
sureties,  neglected  to  bring  such  suite  and  to 
give  such  notice.  The  plaintiff  demurred  gener- 
ally. The  demurrer  to  the  plea  admitting  Uie 
fraud  stoted  in  it,  the  plaintiff  cannot  recover. 
Postmaster- General  v.  Ustick,4  Wash.  C.  C.  347. 

1386.  Plaintiff  declared  on  a  bond  conditioned 
for  delivery  of  one  A  into  court,  &c.  Plea,  that 
this  was  a  recognizance,  and  not  valid,  as  given 
to  a  private  person.  Replication,  that  plaintiff, 
as  bail  of  A,  had  arrested  him,  and  that  the 
obligees,  in  consideration  of  his  waiving  said  ar- 
rest, gave  this  bond,  which,  though  in  rorm  of  a 
recognizance,  was,  in  fact,  for  mdemnity.  On* 
demurrer,  this  was  held  a  departure.  Houghton 
y.  Jewett,  2  Tyler,  183. 

1387.  Upon  a  plea  of  non  est  factum,  the  de* 
fendant  can  give  evidence  only  of  matters  proy 
ing  the  destruction  of  the  bond.  Adams  v.  WyUe, 
1  N.  &  M.  78. 

1388.  JVbn  est  factum  is  not  a  good  plea  to  an 
action  on  a  voidable  bond.  Bouinger  y.  Thurs* 
ton,  2  Rep.  Con.  Ct.  447. 

1389.  A  plea  in  bar,  to  an  action  for  damages 
for  breach  of  a  bond,  is  good,  if  it  aver  that  those 
damages  had  been  actually  investigated  and  set* 
tied  by  referees,  under  a  submission  to  them  of 
'*  all  demands,"  and  judgment  rendered  on  their 
report.  Cheshire  Bank  v.  Robinson,  2  N.  Hamp. 
126. 

1390.  The  plea  of  ii<m  est  factum  puto  nothing 
in  issue  but  the  execution  of  the  deed.  Coureier 
v.  Graham,  1  Ham.  330. 

1391 .  A  plea,  seeking  to  avoid  a  bond  for  be- 
ing illegally  taken,  colore  oficii,  should  specially 
sUte  all  the  facte  which  show  that  illegality.  (7 
States  v.  Sawyer,  1  Gallis.  86. 

1392.  The  declaration,  on  a  recognizance  with 
condition,  should  set  forth  the  condition.  Har^ 
rington  v.  Brown,  7  Pick.  232. 

1393.  A  plea,  showing  that  the  consideraUon 
of  the  bond  on  which  the  suit  is  brought  was  the 
making  of  a  good  and  sufficient  deed  m  fee  sim- 
ple for  real  estete,  on  a  day  prior  to  that  fixed  for 
the  payment,  and  averring  that  the  plaintiff,  hay- 
ing no  title  to  the  premises,  neither  did  nor  could 
perform  his  part  of  the  contract,  is  a  good  bar  to 
the  action.    Leonard  v.  Bates,  1  Blackf.  172. 

1394.  It  is  a  good  plea  in  bar,  that  one  is  not  a 
commissioner  in  equity,  in  a  suit  on  a  bond  by 
one  as  such.  Trimmter  v.  Hamilton,  3  M'Cora, 
425. 

1395.  In  an  action  on  appeal  recognisance,  it  is 
not  necessary  to  allege  notice  to  the  appellant  or 
the  surety  ^he  being  the  appellant's  attorney  of 
record)  of  tne  recovery  of  judgment,  or  to  aver  a 
special  demand.  Hobart  v.  HUliard,  11  Pick.  143. 

See  Pleas  iv  Debt. 


XXII.   Pleadings  in  Real  Actions  and  in  Dower. 

1396.  *«Not  guilty  "  is  the  only  plea  in  eject 
ment ;  and,  when  it  is  put  in,  the  cause  is  ready 
for  trial.     GaOagher  M*Nutt,  3  S.  &  R.  409. 

1397.  In  a  real  action,  a  plea,  by  the  tenant,  ol 
non-tenure,  with  a  conclusion,  «« and  this  she 
is  ready  to  verify,  Ac.,  wherefore,  &c.,"  was 
held  bad,  on  demurrer.  Pike  y.  Bagley,  4  N. 
Hamp.  76.  ^ 

1398.  A  plea  of  seizin  in  fee,  and  right  to  con* 
vey,  in  an  action  in  whioh  a  breach  was  assigned, 
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ffiffatlr  eonelvdn  to  tlM  etmntry.    Wait  t.  JKnr- 
wtU,  4  Pick.  67. 

1399.  A  plea  to  an  aetioa  of  eoTenant,  on  the 
eovenants  in  a  deed  of  real  estate,  need  not  an- 
swer a  breach  which  it  ill  assi^ed.  ik, 

1400.  In  a  writ  of  entry,  a  plea  that,  in  a  former 
writ  of  entry,  the  tenant  recovered  judgment  for 
coats,  without  statinf  that  such  judgment  was 
upon  the  merits,  is  insufficient.  WmU  v.  HatD- 
mrd,  8  ib.  3&3. 

1401.  In  an  action  for  use  and  occupation,  the 
plaintiff  having  failed  to  prove  a  demise  from 
nimself  to  the  defendant,  the  latter  was  permitted 
to  prove  that  he  held  and  occupied,  not  under 
the  plaintiff,  but  under  a  third  person.  BuM  v. 
Cook,  4  Conn.  238. 

1403.  Where  a  declaration  in  ejectment  con- 
tains  two  counts,  one  good  and  the  other  defect- 
ive, the  plaintiff  may  recover  on  the  good  count. 
Bevams  v.  Taylor,  7  Har.  dt  J.  1. 

1403.  After  a  defendant  in  ejectment  has  plead- 
ed, and  the  demandant,  a  citiaen  of  Great  Brit- 
ain, has  demurred,  it  is  too  late  for  the  defendant 
to  object,  that  the  declaration  of  the  demandant 
does  not  aver  that  the  defendant  is  a  citizen  of 
the  state  of  New  York.  Brudatrut  v.  Thomas, 
12  Pet.  59. 

1404.  In  a  declaration,  for  erecting  a  building 
on  a  triangular  piece  of  land,  ^^wnich  ought 
forever  to  remain  open,"  the  plaintiff  proved  such 
an  easement  in  a  piece  of  land  in  the  shape  of  a 
parallelogram,  which  appeared  to  have  been  sub- 
stituted by  the  parties  for  a  right  to  pass  over  the 
triangular  piece  for  the  purpose  of  making  repairs. 
Held,  a  variance,  there  being  no  allegation  that 
the  right  to  pass  over  had  been  obstructed.  HUl 
T.  Haskins,  8  Pick.  83. 

1405.  There  is  a  substantial  difference  between 
the  pleas  **  non  UnuU  "  and  **  nothing  in  arrear,'* 
so  that  a  finding  upon  the  latter  does  not  render 
the  issue  on  the  otiier  immaterial ;  and  a  verdict 
for  the  plaintiff  on  the  latter  will  not  authorise 
the  court  to  draw  a  conclusion  in  favor  of  the 
plaintiff  on  the  other  issue.  Middleton  v.  Qtfir- 
ley,  7  Habt.  352. 

1406.  In  a  writ  of  right,  a  plea,  averring  seizin 
of  the  land  to  be  in  the  tenant,  for  the  purpose  of 
enjoying  an  easement  of  a  right  of  way,  was  held 
bad.    MilUr  y,  MUUr,  4  ?ick.  243. 

1407.  On  issue  joined,  on  a  plea  of  ne  vnquoM 
oeioin,  the  demandant  need  not  prove  the  mar- 
riage nor  the  death  of  the  husband :  Ihese  facts 
are  admitted  by  the  plea.  Shtppard  v.  IVardell^ 
Coxe,  452. 

1406.  In  a  writ  of  right,  the  defendant  pleaded, 
in  abatement,  not  tenant  of  the  freehold.  A  re- 
plication, that  the  tenant  claimed  the  land  as  his 
own,  is  defective.  CkUnes  v.  Conn,  2  J.  J.  Marsh. 
104. 

1409.  A  writ  of  entry  sur  disoeixin  may  be 
maintained  in  Pennsylvania ;  but  the  party  brings 
ing  it  is  held  to  a  very  strict  observance  of  forms. 
Witherow  v.  Kdlor,  II  S.  &  R.  271. 

1410.  In  ejectment,  notwithstanding  the  lessors 
of  the  plaintiff  were  stated  as  heirs  in  the  declara- 
tion, they  may  prove  themselves  devisees,  or  oth- 
erwise purchasers,  on  the  trial.  Bimou  v.  Hdim, 
2  Litt.  262. 

1411.  Warranty  of  the  grantor  of  a  plaintiff  in 
ejectment  does  not  authorize  him  to  insert  a 
count  upon  the  demise  of  his  grantor,  and  the 
latter  may  have  such  count  stricken  out  on  mo- 
tion.    Ross  V.  Garrison,  1  Dana,  35. 

1412.  The  finding,  on  a  warrant  of  forcible  en- 
try, oeing  traversed,  the  failure  of  the  justice  to 
letum  the  papers  to  the  clerk's  office,  according 


to  statute,  b  not  a  cause  for  disnissal.    Waymmm 
V.  Tayfor,  ib.  527. 

1413.  In  ejectment,  by  a  mortgagee  against  the 
mortgagor,  the  demise  must  be  laid  as  of  a  day 
subsequent  to  a  default  in  pavment,  and  a  disso- 
lution of  the  tenancy,  by  notice  to  quit  or  other- 
wise ;  for,  until  such  default  and  dissolation,  the 
mortgagee  has  no  ri^t  of  entry.  DieJtemson  v. 
Jackson,  6  Cow.  147. 

1414.  The  mise,  in  a  writ  of  right,  puts  in  issue 
the  whole  title,  including  the  statate  of  limits^ 
tions ;  and  where  a  plea,  after  the  mtse,  denied 
the  seizin  of  the  ancestor  within  25  years,  it  was 
held  bad,  on  special  demurrer,  as  amounting  to 
the  miss ;  and  because  the  two  pleas  are-incon- 
patible,  requiring  different  modes  of  trial.  Ton 
Eyck  V.  fVaUrkury,  7  ib.  51.  Such  plea,  bad  in 
part,  is  bad  in  the  whole,  ib. 

1415.  A  count  on  a  writ  of  right,  referring  ts 
boundaries  **  as  by  a  survey  made  in  the  cause,*' 
sufficiently  describes  the  boundaries  of  the  land 
in  dispute.  TarhsrvilU  v.  Long,  3  H.  dc  M. 
309. 

1416.  In  a  writ  of  right,  in  Virginia,  all  the 
pleadings  must  be  in  writing,  and  at  full  length ; 
and  therefore,  where  the  defendant  pat  in,  as  a 
plea,  the  words  ^  usual  plea,*'  it  was  held,  that 
no  issue  was  joined,  and,  after  verdict  for  the  de- 
fendant, a  repleader  was  awarded.  Taylor  v. 
ITa^ton,  2  ib.  161. 

1417.  A  plea  that  ^*  the  defendant  has  been  fiva 
years  in  quiet  and  peaceable  possession  of  the 
premises,**  without  stating  it  to  have  been  an 
actual  and  adverse  possession,  is  bad.  MiUkeU 
V.  Poyas,  1  N.  &  M.  85. 

1418.  If  the  tenant  in  a  writ  of  entry,  after 
action  brought,  purchase  of  a  third  person  an 
outatandiuff  title  derived  from  the  demandant 
himself,  this  cannot  be  pleaded  in  bar  of  the  ac- 
tion. Mitsr,  if  the  title  was  purchased  direct] v 
from  the  demandant.  Parlin  v.  Haymss,  5  GreenL 
178. 

1419.  In  a  writ  of  entiTt  to  &  pb&  that  the 
tenant  was  not  tenant  of  the  freehold,  with  a 
disclaimer,  the  demandant  replied  that,  at  the 
time  when,  Ac.  the  tenant  was  in  possession  of 
the  demanded  premises,  claiming  to  hold  the 
same  as  his  own,  concluding  to  the  country; 
and  the  replication,  on  specbl  demurrer,  was  held 
good.    jPnrltn  v.  Maeomher,  5  Greenl.  413. 

1420.  If  a  grantee  of  land  be  unable  to  obtain 
possession  thereof,  in  consequence  of  a  posses- 
sion by  one  claiming  under  an  elder  title,  this, 
in  an  action  against  the  grantor  for  covenant 
broken,  is  equivalent  to  an  eviction.  Jhnall  v. 
Craig,  2  Wheat.  45. 

1421.  A  plea  of  title,  before  a  justice  of  the 
peace,  cannot  be  altered  in  the  court  above ;  but 
such  plea,  though  insufficiently  set  forth,  b  suffi- 
cient to  take  the  cause  from  the  justice.  Biggs 
V.  Woodruff,  2  Root,  35. 

1422.  A  plea  of  nul  disseizin  admits  that  the 
tenant  is  in  poasession  of  the  premises  :  if  not 
in  possession,  he  should  disclaim,  or  plead  wsn- 
tenurs  ;  or  if  in  possession,  claiming  less  than  a 
freehold,  he  should  plead  non-tanare  special.  It 
seems,  that  the  description  of  **  a  store,  dtc.,"  in 
a  real  action,  is  a  sufficient  description  of  the 
premises.    JHlls  v.  Pierce,  2  N.  Hamp.  9. 

1423.  An  omission  to  mention  the  county 
where  the  land  lies  in  a  court,  on  a  writ  of  right, 
may  in  some  cases  be  cured  by  the  defendant's 
plea.     TurbervUie  v.  Ijmg,  3  H.  &.  M.  309. 

1424.  The  pleadings,  verdict,  and  judgment,  oa 
the  general  issue,  in  an  action  of  trespass  ptara 
simuum,  between  the  same  partbs,  with  parol 
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proof  that  the  material  matten  in  the  contro- 
renj  were  the  same  u  in  the  present  suit,  are 
eTidenoe  in  ejectment  bron^ht  for  the  same  land. 
BoHnsan  r.  ^ctten,  8  A.  K.  Marsh.  304. 

1425.  If  the  record  of  proceeding,  on  a  writ 
of  rifht,  state  that  the  defendant  **  replied  "  gen- 
erally, the  court  will  intend,  after  verdict,  that 
a  general  replication  was  filed  in  writing.  TWr- 
her9iiU  T.  Lang,  3  H.  d&  M.  309. 

1426.  To  an  inquisition  for  forcible  entry  and 
detainer,  the  defendant,  protesting  the  insuffi- 
eiency  of  the  charge,  and  that  the  prosecutor  had 
not  been  at  any  time,  within  three  years  before 
the  inquisition,  found  in  possession  of  the  prem- 
ises,  pleaded,  1,  as  to  the  force  and  arms,  **  not 
guilty ;  **  2,  that  those  under  whom  he  held  had 
been  in  possession  for  eight  years  next  before, 
dec. ;  wi&out  this,  that  defendant,  at  the  time 
charged,  did  enter,  disseise,  expel,  dec.  Held, 
that  this  plea  was  bad  on  demurrer.  State  ▼. 
CoveHkovetiy  1  Halst.  396. 

1427.  if  one,  indicted  for  a  forcible  entry,  trav- 
erse the  force,  no  restitution  will  be  allowed 
until  the  traverse  be  tried  ;  which  must  be  done 
at  the  term  at  which  the  indictment  is  found. 
StMtB  V.  Day/sy,  2  N.  dt  M.  121. 

1428.  In  an  indictment  for  forcible  entry  and 
detainer,  the  offence  was  laid  against  the  owner 
of  the  soil ;  held,  that  p^oof  that  a  lessee  was 
evicted  will  not  support  the  indictment.  Res- 
mMica  v.  Sioane,  2  Yeates,  229. 

1429.  The  remedy  for  obstructing  a  street  or 
highway  is  by  indictment ;  against  which,  non- 
veer  is  a  good  plea.  CamnUsHoners  v.  Taylor, 
S  Bay,  282. 

1430.  A  plea  of  title  is  not  valid,  unless  re- 
duced to  writing,  in  proceedings  before  a  justice 
of  the  peace.    Sage  v.  Barnes,  9  Johns.  365. 

1431.  The  demandant  in  a  real  action  may,  by 
leave  of  court,  discontinue  as  to  one  or  more  of 
•everal  parcels  demanded,  after  verdict.  Somes 
▼.  Sfcmnsr,  16  Mass.  348. 

1432.  A  plea  to  a  petition  for  partition  must 
traverse  the  seizin  of  the  petitioner.  Ftagg  v. 
Thurston,  11  Pick.  431. 

1433.  if,  on  plea  of  title,  an  action  is  carried 
fiom  a  justice  of  the  peace  to  the  supreme  court, 
ivhere  the  plaintiff  in  his  declaration  enlarges  his 
denand  beyond  what  he  demanded  in  the  action 
before  the  justice,  the  defendant  will  not  be 
eonfin^  to  his  plea.  Smedicker  v.  White,  6 
Halst.  87. 

J 434.  A  plea  of  alienation,  and  the  averment 
tomt  tomj^  pris,  in  dower,  may  be  pleaded  after  a 
general  imparlance.    JiUan  v.  Smith,  1  Cow.  180. 

1435.  A  plea,  in  a  suit  for  dower,  that  the  hus- 
band did  not  die  seized  of  the  land,  is  bad.  Tay^ 
i&r  ▼.  Bredriek,  1  Dana,  ^45. 

1436.  Upon  a  declaration  in  dower,  a  plea  of 
iMtf  teinps  fris,  and  a  plea  of  nontenure,  may  be 
interpoeed  alter  a  general  imparlance.  JiUan  v. 
Swush,  1  Cow.  180. 

1437.  The  pleas  of  tout  temps  pris  and  110  un- 
fSLom  aeooupU  may  be  pleaded  together,  ib. 

1438.  In  an  action  of  dower,  the  defendant 
pleaded  defectively  an  agreement  made  before 
maxriage ;  the  plaintiff  replied,  denying  the  fiiets 

conelading  to  the  country ;  the  defendant  de- 


nmrred  to  the  replication,  on  which  judgment 


given  for  the  plaintiff.  It  was  held  not  to 
be  ernmeons.  BamoU  v.  Bamett,  16  S.  db  R.  61. 
1439.  To  a  plea,  in  an  action  of  dower,  that 
the  widow  claimed  the  premises  in  fee,  and  that 
lier  eetate  therein  had  been  duly  set  off  to  ike 
tmam  by  «ztetity  for  her  own  deM,  a  tcplicatien 


that  she  had  no  right,  interest,  or  estate  in  the 
premises,  other  than  a  right  to  have  her  dower 
therein,  ought  to  conclude  to  the  country.  But  if 
it  be  concluded  with  a  verification,  it  is  good  on 
general  demurrer.    JWuon  v.  ^llen,  5  Greenl.  479. 

1440.  In  an  action  of  dower,  a  plea  that  de- 
mandant and  her  husband  had  conveyed  the  es- 
tate, is  bad  on  demurrer,  unless  it  states  that  the 
wife,  being  privately  examined,  acknowledged 
the  deed.     TSithiU  v.  Toumley,  Coxe,  242. 

1441 .  In  an  action  for  dower,  the  defendant 
admitted  the  claim  as  to  a  part  of  the  land,  and 
denied  the  seizin  of  the  husband  in  the  remain- 
der, and  tendered  an  issue  to  the  country.  To 
this  a  similiter  was  put  in  by  the  demandant,  and 
the  only  question  put  in  issue  was  held  to  be  the 
seizin  of  the  part  denied.  Smith  v.  Paysenger^ 
2  Rep.  Con.  Ct.  69. 

XXIII.  Pleadings  in  Actions  for  Slander 

and  Libel, 

1442.  Where  the  defendant,  in  an  action  of  li- 
bel, set  out,  in  his  plea,  two  declarations  in  two 
other  actions,  in  hie  verba,  the  court  ordered 
them  to  be  struck  out,  as  being  an  oppressive 
incumbrance  to  the  record.  Sjponeer  v.  Tabele,  9 
Johns.  130. 

1443.  If,  in  an  action  of  slander,  the  defendant 
admits  the  speaking  of  the  words,  but  justifies 
on  the  ground  that  they  were  true,  he  does  not 
thereby  admit  probable  cause,  so  as  to  preclude 
him  from  showing  the  want  of  it,  in  an  action 
for  a  vexatious  suit.  Sterling  v.  ^dams,  3  Day, 
411. 

1444.  The  declaration,  in  an  action  for  a  vexa- 
tious suit  of  slander,  alleged  that  the  words 
charged  as  slanderous  words  were  known  to  the 
party,  and  to  the  public,  to  be  true :  it  was  held, 
that  this  was  a  sufficient  aUegation  of  theii 
truth,  ib. 

1445.  In  an  action  for  slander,  an  allegation, 
that,  by  means  of  the  words  spoken,  the  |uaintifl 
had  fafien  into  disgrace,  contempt,  and  infamy, 
and  had  lest  her  credit,  reputation,  and  peace  of 
mind,  cannot  be  considered  as  laying  a  special 
damage.  Woodbury  v.  Thowtpson,  3  J^.  Hamp. 
194. 

1446.  In  a  count  subsequent  to  the  first,  in  an 
action  of  slander,  alleging  that  the  words  were 
spoken  in  a  discourse,  £0.;  the  word  ^«  other " 
was  allowed  to  be  inserted  before  '*  discourse.*' 
after  the  general  issue  was  pleaded,  as  being  a 
mere  matter  of  form.  Gay  v.  Homer,  13  Piek. 
535. 

1447.  Where,  in  a  trial  of  an  action  for  a  libel, 
the  counsel  on  both  sides  said  that  the  only  ques- 
tion of  fact  was  in.  regard  to  the  amount  of  dam- 
ages, and  a  verdiet  was  found  for  the  plaintiff, 
it  was  held,  that  the  defendant  could  not  object 
that  the  libel  had  not  been  proved  to  refer  to  the 
plaintiff,  as  a  ground  for  a  new  trial.  ChUd  v 
uomer,  ib.  503. 

1448.  To  a  declaration,  for  a  libel  charging  that 
by  hypocritical  eants,  d^s.,  the  plaintiff  and  his 
associates  effooted  the  incorporation  of  the  Man 
hattan  Bank,  in  which  the  plaintiff's  share  of 
the  profits  was  several  thousand  dollan,  and  that 
the  plaintiff,  as  member  of  the  senate,  advocatea 
the  bill  entitled  **  An  act  for  supplying  the  citv 
of  New  York  with  pure  and  wholesome  water, 
knowing  that  it  contained  a  clause  authorizing 
the  company  to  carry  on  banking  business,  and 
when  he  knew  that  the  other  membera  of  the 
kgislature    were    ignorant   of  that  fact,  dto 


190 


PLEADING. 


the  defendant  pleaded,  in  justification,  that  the 
plaintiff  was  a  senator,  &c.,  on  the  2d  of  April, 
1798 ;  that  such  law  was  passed  on  that  day ;  and 
avprred  that,  at  the  time  of  passing  said  law,  to 
wit,  on  the  1st.  of  April,  1798,  the  plaintiff,  as 
senator,  advocated  and  supported  the  bill,  know- 
ing, at  the  time,  that  it  contained  such  claose, 
&c.,  and  that  a  large  majority  of  the  other  mem- 
bers of  the  legislature  were  ignorant  of  that  fact, 
&c.,  and  that,  at  tlie  time  and  place  first  above 
mentioned,  the  plaintiff  held,  and  was  the  owner 
of,  a  large  portion  of  the  stock  created  by  the  said 
law,  to  wit,  $5000,  &c.,  all  which  acts  of  the 
plaintiff  were  hypocritical  and  deceptive,  and 
contrary  to  his  duty  as  senator,  &c.  The  plain- 
tiff replied  that  he  advocated  said  law  as  a  sen- 
ator ;  he  did  not  hold,  and  was  not  the  owner  of, 
any  stock  created  by  it,  nor  had  he  any  interest 
in  the  stock  whatever,  &c.  On  general  de- 
murrer, the  replication  was  held  bad,  as  a  depart- 
ure from  the  declaration  and  no  answer  to  the 
plea.  Spencer  v.  Soutktoick^  10  Johns.  259. 
Vide  S.  C.  11  ib.  573. 

1449.  After  a  cause,  brought  up  by  habeas  cor- 
vus^  has  been  noticed  and  carried  to  the  circuit, 
out  not  tried,  the  plea  of  justification  in  slander 
may  be  withdrawn  on  motion,  and  the  issue  left 
on  not  guilty.  Whitlock  v.  Vanpelt^  2  South. 
610. 

1450.  In  an  action  for  a  libel,  the  plaintiff 
gave  notice  of  justification  with  the  general  is- 
sue, stating  that  he  would  give  in  evidence,  at 
the  trial,  a  record  of  a  trial  before  the  sessions 
of  the  term  of  June,  1810;  the  record  produced 
was  of  June,  1809;  the  variance  was  immaterial. 
Brooks  V.  Bemissj  8  Johns.  455.  It  seems  that 
it  would  be  the  same  in  special  pleading.  ib» 

1451.  In  an  action  for  libel,  the  defendant 
pleaded  not  guilty,  and  gave  notice  of  certain 
nets  to  be  proved  on  the  trial,  and  afterwards 
moved  to  strike  out  the  notice  ;  but  the  court 
refused  to  ffrant  the  motion,  unless  he  would 
make  afiidavit  of  the  falsehood  of  the  matters 
stated  in  the  notice.  Clinion  v.  MitekeU^  3  Johns. 
144. 

1452.  Where,  in  an  action  of  slander,  the  de- 
fendant pleaded  in  justification  the  transcript  of 
proceedings  before  a  justice  of  the  peace,  dated 
the  1st  day  of  December,  1828,  and  offered  in 
evidence  a  transcript  dated  the  8th  day  of  March, 
18SSi  ;  the  court  held,  that  the  variance  was  not 
material,  as  the  date  was  not  alleged  as  being  de- 
scriptive of  the  transcript.  Martin  v.  MiUer^  3 
Mis.  135. 

1453.  In  slander,  for  charging  the  plaintiff 
with  perjury,  the  defendant  pleaded  that  the 
words  were  spoken  in  reference  to  certain  parts 
of  the  plaintiff's  testimony  on  a  trial,  which  were 
immaterial,  (setting  forth  particulars,)  and  that 
they  were  so  understood  by  the  hearers.  Repli- 
cation <U  injuria f  &c.  On  demurrer  to  the  repli- 
cation, hel(C  that  the  plea  would  have  been  bad 
as  amounting  to  the  general  issue,  on  special  de- 
murrer; but  this  could  not  be  objected  after  a 
replication.     Held,  also,  that  the  replication  was 

?'ood  on  special  demurrer.    AlUn  v.  Crofoot,  7 
^ow.  46. 

1454.  In  case  for  slander,  where  there  are 
several  counts,  upon  which  the  jury  assess  en- 
tire damages,  if  any  of  those  counts  be  bad, 
judgment  must  be  arrested.  Blanehard  v.  Fisky 
2  n!  Hamp.  398. 

1455.  As  to  the  use  and  effect  of  an  innuendo 
in  an  action  of  slander,  vide  Mason  v.  Mason^  4 
ib.  110. 


XXIV.    Pleadings  in  Replevin, 

1456.  A  default  for  not  declaring  will  be  set 
aside  in  replevin,  as  in  other  actions.  Colvaru 
V.  Clute,  6  Wend.  540. 

1457.  The  plaintiff  in  replevin  may  plead  sev- 
eral pleas  to  the  cognizance  of  the  defendant. 
Roberts  v.  Tennell^  4  Litt.  286. 

1458.  In  replevin,  the  plaintiff,  upon  the  plea 
of  nil  debet,  may  give  in  evidence  an  award 
made  since  the  distress  taken,  but  respecting 
preexisting  accounts,  in  order  to  show  that  noth- 
mg  was  due  to  tlie  avowant.  TurbemiUe  v.  Self^ 
2  Wash.  71. 

1459.  In  replevin  for  a  horse,  the  defendant 
pleaded  in  bar  that  the  horse  was  the  property 
of  one  T.,  and  not  of  the  plaintiff,  and  issue  was 
joined  on  the  plaintiff's  property.  It  was  held, 
that  evidence  ofifered  by  tne  defisndant,  upon  the 
issue  joined,  tliat  the  horse  was  the  property  of 
the  son  of  the  plaintiff,  was  admissible ;  because, 
although  the  defendant  made  no  claim  to  the 
horse  under  the  son  of  the  plaintiff,  still  the 
evidence  tended  to  disprove  the  plaintiff's  titU*. 
Brown  v.  Webster,  4  N.  Hamp.  500. 

1460.  In  replevin  against  a  sheriff  for  property 
attached  by  him,  a  plea  of  payment  to  the  plain 
tiff  in  tile  suit  subsequent  to  the  attachment, 
without  notice  to  the  sheriff,  or  any  averment  of 
discontinuance,  is  bad.  Livingston  v.  Smith,  5 
Pet.  90. 

1461 .  In  replevin,  the  defendant  pleaded  non 
cepil,  property  in  himself,  and  in  strangers  to  the 
suit;  on  all  which  questions,  issues  were  made 
up,  and  the  jury,  as  to  part jof  the  property,  found 
for  the  plaintiff,  and,  as  to  the  residue,  for  the  de- 
fendant. Held,  that  they  were  warranted  in  so 
finding.    Edelin  v.  Thompson,  2  Har.  &,  Gil.  31. 

1462.  An  avowry,  in  replevin,  that  a  slave 
**  was  subject  to  the  execution,'*  without  stating 
the  facts  by  which  he  was  so  subject,  is  bad  on 
demurrer.  IVhiUington  v.  Deering,  3  J.  J.  Marsh. 
684. 

1463.  In  replevin,  a  plea  of  tender  to  an  avow- 
ry or  recognizance  need  not  say  tout  temps  prists 
nor  make  a  profert  of  the  money  in  court.  Hun» 
ter  v.  I^  Conte,  6  Cow.  628. 

1464.  In  an  action  of  replevin,  '^  no  demise  " 
and  **  no  rent  in  arrear,"  may  both  be  pleaded, 
as  well  as,  in  an  action  of  debt  on  a  bond,  may 
t(  payment "  and  ^^non  est  factum  "  HbUon  t. 
Lewis,  I  M'Cord,  17. 

1465.  In  replevin,  if  the  avowry  alleges  that 
a  sum  of  money  was  arrear  for  rent,  and  the 
plaintiff  replies,  that  he  did  not  owe  it  at  the 
time  of  the  distress,  it  is  a  sufficient  issue.  TWr- 
berviile  v.  Seif,  4  Call,  580. 

1466.  In  replevin,  the  declaration  stated  the 
taking  of  the  defendant's  cattle  in  the  town  of  C. 
on.  a  certain  day.  The  avowry  alleged  the  cat- 
tle to  have  been  taken  at  the  time  and  place 
mentioned  in  the  plaintiff's  declaration,  damage 
feasant,  in  the  avowant's  close.  The  replication 
alleged  an  entry  of  the  cattle,  through  the  insuf- 
ficiency of  the  avowant's  fence,  on  which  issue 
was  joined.  Verdict  and  judgment  were  for  the 
avowant ;  and  it  was  assigned,  for  error,  that  the 
locus  m  quo  was  not  sufficiently  described  in  the 
avowry.  It  was  held,  that,  however  available 
such  defect  might  be  on  demurrer,  it  was  then 
too  late  to  take  advantage  of  it.  Loomis  v.  Tyler, 
4  Day,  141. 

]4o7.  J^oneepit,m  replevin,  puts  in  issue  the 
question  of  genenl  property  only,  and  not  of 
special  property ;  at  least  in  a  ratt  between  tha 
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pffinci|MJ  and  his  agent.  On  mm  eepit,  the  issue 
must  be  for  the  defendant,  if  there  was  not  a 
wrongfoil  taking  of  the  goods  from  the  possession 
of  another.    Mtaiiy  ▼.  Heady  1  Mason,  319. 

1468.  Where  a  plea,  by  a  plaintiff  in  replevin, 
alleged  that  the  defendant  kept  his  milch-cows 
in  a  pound  from  7  o'clock,  A.  M.,  to  5  o'clock, 
P.  M.,  in  warm  weather,  whereby  they  became 
frreatly  injured  by  shrinking  of  their  milk,  and 
m  other  respects,  it  was  held,  on  general  de- 
murrer, that  there  was  sufficient  averment  that 
the  cattle  needed  relief.  Adams  r,  Adams^  13 
Pick.  384. 

1469.  To  an  avowry,  in  replevin  for  cattle,  the 
plaintiff  pleaded  that  the  defendant  drove  the 
cattle  three  miles  to  a  town  pound,  and  that  he 
ought  to  have  restrained  them  in  a  nearer  and 
more  convenient  place.  Held,  that  the  plea  was 
bad  ;  Ist,  because  it  did  not  allege  that  the  de- 
fendant had  a  more  convenient  place ;  and,  2d, 
because,  if  he  had,  he  might  put  them  in  the  town 
pound,  ib 

1470.  In  replevin  for  goods  distrained,  the 
plaintiff  may  plead,  in  bar  of  the  avowry,  matter 
which  shows  the  defendant  a  trespasser  ab  initio. 
Kifi^aU  V.  Adams,  3  N.  Hamp.  182. 

1471.  A  replication  de  injuriaj  to  an  avowry,  is 
md  on  special  demurrer.  Hopkins  v.  Hopkins, 
10  Johns.  369. 

1472.  A  demurrer,  in  an  action  of  replevin,  to 
a  plea  of  discount  or  set-off,  as  to  part  of  the  rent 
avowed  to  be  in  arrear,  and  pinrment  as  to  the 
residue,  was  adjudged  good.  Wolgamot  v.  Bru- 
ner,  4  Har.  &,  M'Hen.  89. 

XXV.    Pleadings  in  Trespass, 
( a.)    Declaration. 

1473.  The  allegata  and  the  probata  must  cor- 
respond ;  but  a  trespass  of  a  permanent  nature 
may  be  declared  against  with  a  eontinuando. 
Sanders  v.  Palmer,  1   M'Cord,  165. 

1474.  The  gist  of  the  action  must,  in  all  cases, 
be  directly  and  positively  alleged  in  the  declara- 
tion. If,  therefore,  in  trespass,  the  plaintiff  de- 
clare, **  for  that  whereas,"  &c.,  and  do  not  make 
a  positive  averment,  it  is  error,  and  will  not  be 
cured  by  verdict.  Moore  v.  Downey,  3  H.  &  M. 
127. 

1475.  So  also,  in  case  for  a  tort,  if  the  declara- 
tion continue  by  way  of  recital  to  the  end.  ib. 

1476.  In  trespass  qu.  cl.  for  breaking  a  close 
and  carrying  away  goods,  the  allemtion  of  break- 
ing must  be  proved.  Ropps  v.  Barker,  4  Pick. 
239. 

1477.  A  declaration,  in  an  action  of  trespass, 
for  taking  and  conveying  away  *^  four  horses,  the 
property  of  the  plainti^"  is  sufficiently  certain 
and  descriptive  of  the  property  taken.  Beaumont 
V.  Yantz,  Breese,  8. 

1478.  A  declaration  in  trespass,  for  taking  chat- 
tels, must  aver  that  the  chattels  belonged  to  the 
plaintiff  at  the  time  of  taking.  Jfeal  v.  Clantice, 
7  Har.  &  J.  372. 

1479.  Where  a  declaration  in  trespass  avers  the 
ioeus  tn  quo  to  belong  to  the  plaintiff,  but  the 
proof  shows  it  to  belong  to  the  defendant,  it  is 
fatal.     Shafer  v.  Smith,  7  Har.  &  J.  67. 

1480.  Where  a  declaration  in  trespass  alleges 
that  the  defendant  took  176  bushels  of  corn,  and 
the  defendant, by  his  pleas,  admitted  that  "he 
took  the  com  in  the  declaration  mentioned,"  it  is 
unnecessary  to  prove  the  quantity.  Wells  v.  fVil- 
son,  3  Bibb,  264. 

1481.  The  declaration,  in  an  action  of  trespass 
«&  the  case,  alleged  that  the  defendant,  by  false 


representations,  procured  certain  cattle  belong- 
ing to  the  plaintiff  to  be  seized  by  a  custom* 
house  officer,  under  pretence  that  they  were 
about  to  be  smuggled  into  Canada,  and  then 
proceeded  to  state  that,  in  consequence  of  these 
representations,  the  cattle  *'  were  converted  and 
disposed  of  to  the  use  of  the  United  States.* 
Held,  that,  after  a  verdict  for  the  plaintiff,  it 
could  not  be  intended,  from  this  allegation,  that 
the  cattle  were  condemned  as  forfeited  to  the 
United  States.  Hastings  v.  f^ood,  13  Johns. 
482. 

1482.  A  declaration  in  trespass,  for  the  taking 
of  '*  documents  and  receipts  to  prove  the  plain- 
tiff's claim  for  $1200  due  from  the  British  gov- 
ernment, sundry  notes  of  hand  and  accounts  in 
five  books,  and  other  papers  of  the  plaintiff,"  and 
a  plea  thereto,  justifying  the  taking  of  the  "  books 
and  certain  papers  of  the  plaintifi,  viz.,  a  quanti 
ty  of  papers  in  a  fruit-basket,  part  of  the  goods 
in  the  declaration  mentioned,"  as  an  officer, 
are  both  bad  for  uncertainty.  Oystead  v.  Sked^ 
12  Mass.  506. 

1483.  Where  the  plaintiff,  in  trespass  quare 
dausum,  declared  **for  that  whereas"  Ac.  with- 
out any  positive  averment,  it  was  held  erro 
neous,  even  after  a  demurrer  and  verdict,  and 
judgment  was  reversed.  Hord  v.  Dishman,  2 
H.  Sl  M.  595. 

1484.  In  an  action  of  trespass,  the  declaration 
alleged  that  the  plaintiff  was  the  lawful  owner 
and  possessor  of  a  farm  abutting  on  the  high 
way,  and  that,  in  front  of  his  farm,  and  nearer  to 
his  land  than  any  other  person's,  was  a  pond  of 
water,  from  which  the  owners  of  the  farm  had 
immemorially  enjoyed  the  privilege  of  taking 
water  and  manure.  It  was  held,  that  this  was 
not  an  averment  that  the  plaintiff  was  in  posses- 
sion of  the  pond,  or  of  such  privilege.  Wetmore 
V.  Robinson,  2  Conn.  529. 

1485.  In  trespass  for  killing  a  mare  of  thd 
plaintiff,  the  defendant  cannot  give  in  evidence, 
under  the  general  issue,  that  the  blow  which 
caused  the  death  of  the  mare  was  given  in  self- 
defence.     Stow  V.  Scribner,  6  N.  Hamp.  24. 

(b.)   Plea. 

1486.  A  traverse  of  a  plaintiff's  title,  in  an  ac- 
tion of  trespass,  amounts  to  the  general  issue, 
and  is  not  such  a  plea  of  title  as  will  take  an 
action  from  a  justice  of  the  peace.  Abel  v.  Abel^ 
1  Root,  549. 

1487.  In  trespass,  if  the  defendant  justify  in  a 
different  place  from  that  mentioned  m  the  dec- 
laration, and  aver  that  what  he  justifies  is  the 
same  supposed  writ,  if  the  place  is  immaterial| 
such  averment  will  be  sufficient,  without  a  trav- 
erse of  the  place  laid  in  the  declaration.  Peaslea 
V.  Wadleigh,  5  N.  Hamp.  317. 

1488.  In  trespass  quare  dausum  fregit,  a  jus- 
tification of  the  entry  will  cover  the  whole  dec- 
laration.    Kingsbury  v.  Pond,  3.  N.  Hamp.  511. 

1489.  In  an  action  of  trespass  quare  dausum, 
the  plea  of  liberum  tensmentum  gives  the  plain- 
tiff an  implied  color  of  title.  Singleton  v.  Millet, 
1  N.  &  IVI.  356. 

1490.  A  plea  of  a  right  of  way,  to  an  action  of 
trespass  quare  dausum  fregit,  admits  the  pos- 
session or  the  plaintiff,  but  not  an  absolute  title 
in  him ;  and,  if  otherwise,  it  would  not  admit  that 
the  persons  under  whom  the  plaintiff  claimed 
title  many  years  before  were  the  absolute  owners 
of  the  land ;  such  tiu/t  not  being  alleged  in  the 
declaration.     Law  v.  Hempstead,  10  Conn.  23. 

1491.  To  an  action  of  trespass,  against  the 
selectmen  of  a  town,  for  causing  the  goods  of 
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tho  plaintiff  to  be  taken  and  sold  for  taxes,  a 
plea  justifying  the  taking  and  sale  of  the  goods, 
for  the  payment  of  several  distinct  taxes,  was 
held  not  to  be  double.  Adamu  t.  Maek^  3  M. 
Hamp.  493. 

1492.  A  declaration  in  trenass  charged  the 
defendant  with  taking  a  horse  from  the  plaintiff's 
possession,  but  not  his  property,  and  with  stop- 
ping his  wagon  and  team,  the  rest  of  the  horses 
being  the  plaintiff's  property.  The  plea  averred 
that  the  defendant's  horse  was  geared  with  the 
others ;  that  the  plaintiff's  wagoner  attempted  to 
carry  off  the  defendant's  hone  by  driving  his 
team  violently  \  and  that  the  defendant  stopped 
his  team  to  retake  his  horse,  using  no  more  force 
than  was  necessary  for  that  purpose.  Held,  that 
the  plea  was  good,  the  defendant  being  justified 
in  stopping  the  team  for  that  purpose.  HiU  v. 
Long,  6  Rand.  457 

1493.  In  a  declaration,  in  the  New  Tork  com- 
mon pleas,  of  trespass  quart  elauntm^  after  a 
plea  of  title  before  a  justice,  the  plaintiff  averred 
the  trespass  to  be  tlie  same  complained  of  be- 
fore the  justice ;  and  the  defendant  prefaced  a 
plea  of  the  general  issue  with  a  denial  of  the 
identity  of  the  cause  of  action,  adding,  at  the 
same  time,  a  plea  of  Uberum  taumsnium.  Held, 
that  the  denial  of  identity  was  surplusage,  and 
the  plea,  in  substance,  being  the  generu  issue, 
that  the  cause  of  action  was  not  admitted,  and 
that  the  defendant  was  not  bound,  in  the  first 
instance,  to  rely  upon  his  plea  of  title.  IWAttt 
V.  Clark,  11  Wend.  642. 

1494.  Where  the  pleadings  vary  firom  what 
they  were  be'ore  the  justice,  and  the  parties  have 
acquiescd  m  such  variance,  the  cause  will  be 
treated  at  an  original  suit  in  the  common  pleas, 
both  'n  respect  to  the  trial  and  the  costs,  ib. 
The  pVmtin  may  new  assign,  in  the  justice's 
court   but  he  cannot  do  so  in  the  court  above. 

1495.  Where  the  defendants,  in  an  action  of 
tr^spas8,  attempt  to  justify  the  taking  of  the 
plaintiff's  property,  by  their  warrant,  to  satisfy 
a  tax  voted  to  be  raised  by  a  town,  the  plea  must 
allege  that  the  money  was  voted  to  be  raised  for 
necessarv  purposes ;  and  it  f^annot  be  understood, 
3j  an  allegation  that  **  the  town  voted  to  raise 
|P20U0,  for  the  expenditure  of  that  year,"  that  it 
was  raised  for  legal  purposes.  Jidams  v.  Maek^ 
3  N.  Hamp.  493. 

1496.  Where  a  declaration  is  made  in  trespass 
for  forcible  entry,  and  also  lor  assault  and  battery, 
they  are  distinct  charges,  and  a  defence  to  one 
«s  not  a  defence  to  the  whole  action,  though  the 
personal  assault  might  be  proved,  in  aggravation 
of  damages,  if  so  utid  in  the  writ.  SampMom  v. 
Henry,  13  Pick.  36. 

1497.  In  trespass  quare  elausum  fregit,  if  the 
defendant  plead,  in  bar,  Uiat  the  locus  in  fito  is 
parcel  of  a  dose  called  A.,  and  that  A.  is  the 
soil  and  fireehold  of  the  deiendant,  the  plea  is 
merely  a  plea  of  soil  and  freehold,  and  the  plain- 
liff  may  reply,  that  the  locus  t»  quo  is  the  soil 
and  freehold  of  the  plaintiff^  and  not  of  the  de- 
fendant, and  conclude  to  the  country.  Simpoon 
V.  Cocy  3  N.  Hamp.  12. 

1498.  In  trespass  for  disturbing  the  plaintiff  in 
the  use  of  his  fisheries,  the  defendants  justified 
under  plea  of  title,  wherein  they  stated,  that  the 
locus  in  quo  was  a  portion  of  the  river  used  from 
time  immemorial  as  a  common  fish-place,  and  by 
the  defendants,  in  common  with  others,  for  more 
Uian  15  years,  and  tliat  the  acts  complained  of 
Jirere  done  in  the  exercise  of  such  common  right. 
It  was  held,  that  the  title  of  the  deiendant  was 


paramount  to  that  of  the  plaintiff,  within  tbm 
meaning  of  the  Connecticut  statute,  (tit.  165,  e* 
1,  1 18,)  and  that  the  cause  was  properlv  removed 
to  the  county  court.     Lay  v.  King,  5  6ay,  72. 

1499.  Double  pleading  of  title,  to  an  action  of 
trespaas  quatB  efausum,  before  a  justice  of  tho 
peace,  is  not  allowable,  under  the  Connecticut 
statute,  for  the  purpose  of  removing  the  cause  to 
a  higher  court.    Lamk  v.  Bests,  10  Conn.  322. 

ImK).  In  trespass  quars  dausum,  for  filling  op 
a  trench  dug  by  the  plaintiff  for  the  purpose  of 
conducting  water  from  a  pond  to  his  mill,  tho 
defendants  pleaded,  in  justification,  that  'hey  had 
a  right  to  erect  a  ^m  at  the  outlet  of  «  e  pond, 
to  raise  the  water  to  any  height  they  should  see 
fit,  and  to  draw  off  the  water  whenever  they 
should  see  fit,  for  the  use  of  their  mill.  It  was 
held,  that  evidence  on  the  part  of  the  deirndants^ 
that  they  had  a  qualified  right  to  the  reasonable 
use  of  the  water,  and  an  instruction  to  the  jury 
to  that  effect,  would  have  been  irrelevant  to  th« 
issue  joined,  and,  therefore,  the  omission  by  tho 
court  to  give  such  instruction  wss  not  a  sufficient 
ground  for  granting  the  defendsjats  a  new  trial 
CorHn  v.  Breton,  14  Pick.  306. 

1501.  In  trespass  ^luirs  clausuMy  the  defend- 
ant pleaded  a  license ;  upon  which  the  plaintiff 
took  issue.  It  was  held,  that,  under  such  issue, 
the  plaintiff  might  prove  that  the  license  was 
obtained  by  fraud,  without  specially  replying 
fraud,  a  license  so  obtained  being  not  voidablo 
only,  but  void.    Anthony  v.  WUson,  14  Pick.  303» 

1502.  The  executor  of  a  mortgagee  entered  for 
condition  broken,  and  leased  the  land.  In  aA 
action  of  trespass  brought  against  the  lessee  by 
the  mortgagor,  the  lessee  justified  under  tho 
lessor,  without  alleging,  in  his  plea,  in  what  car 
pacity  the  lessor  held  the  estate.  It  was  held, 
that  the  plea  was  sufficient.  Hows  v.  Lewis,  ib 
329. 

1503.  Pleas,  in  justification  of  a  trespass  quara 
dausum  fregil,  for  cutting  down  a  fence,  which 
allege  that  uke  act  was  done  on  two  public  high- 
ways, leading  the  one  from  the  other ;  and  iHao 
that  it  was  done  on  one  of  the  highways  only, 
are  not  inconsistent  with  each  other;  and  a  ver- 
dict finding  each  of  these  issues  for  the  defend- 
ant is  not  void  for  inconsistency  or  uncertainty. 
Brunswick  v.  M*Kean^  4  Greenl.  508. 

1504.  A  plea,  in  trespass  quare  dausum  frsgit, 
that  a  third  person  was  seized  in  fee,  and  demised 
to  the  defendant  for  years,  without  giving  ex- 
press color  to  the  plaintiff,  amounts  to  the  gen- 
eral issue,  and  is  bad  on  special  demurrer.  CoUst 
V.  Flinn,  5  Cow.  466. 

1505.  Where  one  defendant  in  trespass  plead- 
ed son  assauU  dcnusne,  and  the  others  the  gen- 
eral issue,  with  notice  of  justification,  vsoUiUr 
vmnus,  d&c.,  and  verdict  agamst  him  who  pleaded 

.  specially,  and  part  of  the  others,  on  appeal,  they 
were  ordered  to  plead  ds  novo.  Ksnmy  v.  jkeOts, 
2  Tyler,  84. 

1506.  In  trespass  quare  dausum  fregiit,  matter 
of  justification  or  excuse,  «.  g.  as  that  the  de- 
fendant went  to  the  plaintiff's  house  to  demand 
a  debt,  must  be  pleaded,  and  cannot  be  given  in 
evidence,  under  the  general  issue.  Van  Buskirk 
V.  Irving,  7  Cow.  35. 

1507.  In  trespass  against  assessors,  they  justi- 
fied, in  a  brief  statement,  as  assessors  of  A  ;  but 
the  evidence  was  of  a  parish  of  another  corporate 
name.  Held,  a  material  variance.  Bangs  v. 
Sneie,  1  Mass.  181. 

1508.  In  trespass,  de  bon  asp.  against  a  town- 
collector,  evidence  that  he  took,  ttc,  under  his 
authority  as  such,  is  not  excluded  by  tho  genonl 
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wsne,  M  being  in  jastification      WUeox  v.  Sher- 
witty  1  Chip.  %. 

1509.  In  trespass  guars  clausum  fregit^  the 
defendant  may  prove,  under  the  general  issue, 
that  he  entered  by  license  of  a  tenant  in  common 
with  the  plaintiff,  or  that  he  is  himself  such  ten- 
ant, or  that  he  has  license  from  a  stranger. 
Rawsan  v.  Morse,  4  Pick.  127. 

1510.  Where  the  defendant,  in  an  action  of 
trespass,  assault  and  battery,  and  false  impris- 
onment,  justifies  under  a  certificate  granted  by  a 
justice  of  the  peace  in  pursuance  of  the  act  of 
congress  respecting  fugitives  from  labor,  the  plea 
must  show  that  all  the  facts  existed,  at  the  time 
of  granting  the  certificate,  contemplated  by  that 
act.     Fanny  ▼.  Montgomery^  Breese,  188. 

1511.  In  trespass  qvare  clausum  fregit^  the 
defendant  pleaded  that  the  locus  in  quo  was  a 
public  highway,  and  produced  a  town  vote  ap- 
propriating  a  part  of  certain  common  lands  for 
highways.  Held,  that  the  plea  was  not  support- 
ed without  proof  that  the  locus  in  quo  was  in- 
cluded in  such  part.  Emerson  v.  WUey^  7  Pick. 
68. 

1512.  Evidence  of  usage,  however  long,  to 
pass  over  a  common,  will  not  support  a  plea  that 
it  is  a  public  highway.  %b. 

1513.  Notice  under  the  general  issue,  in  tres- 
pass, of  the  defence  of  a  former  recovery,  must 
be  supported  by  the  same  evidence  as  if  pleaded 
specially.     Clark  v.  Harrington,  4  Verm.  69. 

1514.  A  plea  of  license,  in  an  action  quare 
clausum  fregity  from  one  having  only  a  possesso- 
ry right  to  the  locus  in  quo^  without  giving  color 
to  the  plaintiff,  is  bad,  as  amounting  only  to  the 
general  issue.  Vnderwoodv.  Campbell^  13  Wend. 
78. 

1515.  In  trespass  quars  tHausum  fregit,  the 
defendant,  under  the  general  issue,  cannot  apve 
in  evidence  that  the  locus  in  quo  was  a  public 
highway  ;  but  he  must  plead  it.  Babcock  v. 
Lamb,  1  Cow.  238.  Wood  v.  Mansell,  3  Blackf. 
125. 

1516.  In  an  action  of  trespass,  it  is  incumbent 
on  the  defendant,  if  his  possession  is  a  lawful 
one,  to  plead  it  in  justification.  Evidence  of 
possession  by  a  verdict  of  a  jury,  on  a  trial  for 
forcible  entry,  is  therefore  inadmissible.  Lahiffe 
V.  Hunter,  llarper,  184. 

1517.  In  trespass,  de  bonis  asportatis,  on  a  plea 
of  not  guilty,  the  defendant  ofiered  to  prove  that 
the  goMls,  &c.,  were  the  property  of  R.  C,  who 
had  fraudulently  conveyed  them  to  the  plaintiff, 
with  intent  to  defeat  and  defraud  the  defendant, 
his  creditor;  and  that  the  property  had  been 
taken  by  virtue  of  an  attachment  issued  against 
the  property  of  R.  C,  in  favor  of  the  defendant. 
Held,  in  New  York,  that  this  evidence  amounted 
to  a  justification,  and  could  not  be  given  under  the 
seneral  issue,  without  a  special  notice  in  writing. 
Demiek  v.  Chipman,  11  Johns.  132. 

(c.)   R^lication  and  Rejoinder. 

1518.  Where  the  defendant,  in  an  action  of 
trespass,  pleads,  under  the  New  York  act,  (1  R. 
L.  155,)  that  the  trespass  was  done  by  authority 
of  a  statute  of  this  state,  without  expressing  anv 
other  matter  or  circumstance  contained  in  such 
statute,  the  plaintiff  must  reply,  de  injuria  sua 
propria,  concluding  to  the  country.  A  general 
replication,  concluding  with  an  averment,  is  bad. 
Comly  V.  Lockwood,  15  Johns.  188. 

1519.  The  plea  to  an  action  of  trespass  quare 
dausum  alleged  title,  in  the  defendant,  to  a  cer- 
tain parcel  of  land  particularly  described,  a  part 
of  which  was  a  part  only  of  the  land  deBcribed  in 
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the  plaintiff's  declaration,  and  averred  that  the 
land  thus  described  in  the  plea  was  the  same 
land  upon  which  the  trespasses  complained  of 
were  committed.  The  plaintiff  traversed  the  al- 
legation of  the  plea;  and,  on  the  trial  of  this 
issue,  without  a  new  assignment,  offered  evidence 
of  acts  of  trespass  committed  by  the  defendant  on 
other  parts  of  the  land  described  in  the  declara- 
tion. It  was  held,  that  such  evidence  was  ad 
missible,  both  to  disprove  the  allegations  in  the 
defendant's  plea,  and  to  show  the  damages  sus- 
tained by  the  plaintiff.  Lamb  v.  Beebe,  10  Conn 
322. 

1520.  Where  the  defendant,  in  an  action  of 
trespass,  denies  the  trespass,  for  that  the  close 
broken,  and  the  goods  taken,  were  the  property 
of  himself,  or  of  another,  by  whose  authority  he 
acted,  there  the  plaintiff  cannot  reply  de  injuria, 
&c.,  but  must,  in  his  replication,  traverse  the 
right  or  interest  set  up  in  the  plea.  Berry  v.  Co- 
hanan,  2  Halst.  77. 

1521.  If,  to  a  plea  of  "justification  "  only,  in 
trespass,  the  plaintiff  replies  generally,  no  issue 
is  joined  in  the  cause,  and,  therefore,  after  ver- 
dict for  the  defendant,  a  repleader  will  be  award- 
ed.    Kerr  v.  Dixon,  2  Call,  379. 

1522.  To  a  plea  in  trespass  de  bonis  asportatis 
of  property  in  a  stranger,  and  not  in  the  plain- 
tiff, and  a  justification  as  a  deputy-sheriff,  a  rep- 
lication de  injuria  sua,  traversing  the  property  in 
the  stranger,  was  held  to  present  an  immaterial 
issue.     Gerrish  v.  Train,  3  Pick.  124. 

1523.  In  trespass  for  destroying  a  mill-dam, 
the  defendants  pleaded  that  said  dam  was  unlaw- 
fully erected,  whereby  a  public  road  and  ford 
were  obstructed,  to  the  damage  and  nuisance  of 
the  citizens  of  the  commonwealth ;  and  that  the 
defendants,  in  order  to  abate  the  nuisance,  peace- 
ably cut  down  and  removed  the  dam.  The  plain- 
tiff replied,  that  said  dam  did  not  entirdy  ob- 
struct said  public  road  and  ford,  and  that  the  citi- 
zens of  the  conmionwealth  were  not  altogether 
prevented  from  passing  the  same.  Upon  issue 
joined,  verdict  was  for  the  plaintiff.  Held,  that  the 
issue  was  immaterial,  and  that  a  repleader  should 
be  awarded.    Dimmett  v.  Eskridge,  6  Munf.  308. 

1524.  In  trespass  quare  clausum,  where  the 
defendant  pleaded  not  guilty,  and  a  justification 
"  that  the  land  in  question  was  his  freehold,"  it 
was  held,  that  the  plaintiff  ought  to  reply  to  the 
justification,  as  well  as  join  issue  upon  the  plea 
of  not  guilty.    Manguin  v.  Fl&wers,  2  Munf.  205. 

1525.  To  a  plea,  in  trespass  quare  clausum,  that 
the  close  is  part  of  a  highway,  and  that  the  plain- 
tiff wrongfully  incumbered  it  with  a  gate,  the 
plaintiff  mav  reply  a  prescription  to  maintain  a 
gate  to  be  shut  by  persons  passing  through,  with 
out  traversing  the  highway,  or  the  wrongful  in 
cumbering  by  the  gate.  Spear  v.  Bicknell,  5 
Mass.  125. 

1526.  In  trespass  de  boms,  &e.,  a  replication 
of  de  injuria,  &c.,  to  a  plea,  stating  that  the 
goods  were  seized  as  forfeited  to  &e  United 
States,* and  were  condemned  in  the  district  court, 
is  bad.    Plumb  v.  M'Crea,  12  Johns.  491. 

1527.  Such  replication  is  ^ood  only  where  the 
matter  alleged  in  the  plea  is  by  way  of  excuse, 
and  not  where  it  is  insisted  on  as  giving  a 
right,  ih, 

1528.  Where,  in  trespass  quare  dausum /regit, 
the  declaration  was  general,  describing  no  par- 
ticular close,  and  the  defendant,  in  his  plea,  de- 
scribed a  large  close,  in  which  he  alleged  that 
the  act  complained  of  was  committed,  and  to 
which  he  pleaded  title  ;  and  the  plaintiff  replied, 
newly  assigning  a  small  dose,  parcel  of  the  large 
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,  as  the  plftce  where  the  tresMM  wiis  done, 
which  he  alleged  waa  his  own  soil  and  freehold, 
and  traversed  the  title  of  the  defendant  to  the 
whole  of  the  large  cloee ;  to  which  the  defendant 
rejoined,  that  he  waa  not  gnilty  of  any  treapaaa 
IB  the  small  close,  and  conolnded  to  the  country ; 
it  was  held,  on  demiirrer,  that  the  plaintiff's 
traverse  of  the  defendant's  title  to  die  whole 
dose  was  an  immaterial  traverse,  which  the  de- 
fendant might  well  pass  hj ;  and  that  the  re- 
^Binder  was  good.    Low  y.  Ro§m^  3  Greenl.  256. 

1599.  In  trespass,  for  hreaking  the  plaintiff's 
close,  and  carrying  away  his  lumber,  the  defend- 
ant pleads  soil  and  fiwehold  in  himself  and  oth- 
ers, sjod  that  his  co-tenants  had  assigned  the 
•remises  to  him  to  pile  his  lumber  in,  and  justi- 
ies  removing  the  lumber.  The  daintiff  replies, 
that  it  was  assigned  to  another  of  the  co-tenants, 
and  justifies  putting  the  lumber  on  the  close, 
under  him.  A  rejoinder,  admitting  that  such  per- 
son had  been  co-tenant,  but  alleging  a  convey- 
unoe  by  him  belbre  the  trespass,  was  held  to  be 
»  departure.    Keay  v.  Goodwin^  16  fiiass.  1. 

1530.  In  trespass  quare  eUntoum^  the  defendant 
■leaded  that  he  was  pat  into  possession  of  the 
land' by  a  writ  of  hab«re  faeiag;  the  plaintiff  re- 
plied, de  tiyttria  stio,  4bc. ;  to  which  the  defend- 
ant rejoined,  that  he  entered  by  virtue  of  the 
writ  of  habere  faauu^  and  concluded  to  the  eona- 
try.  On  demuifer  to  the  rejoinder,  judgment 
was  given  for  the  plaintiff.  LewU  y.  C^k^  1 
Har:  ^  M'Hen.  159. 

1531 .  In  an  action  of  trespass  for  an  assault 
and  battery,  the  defendant  pleaded  son  assamU 
desMMM,  and  the  plaintiff  replied,  de  injuria  sua 
propria  absque  taU  eauoa,  Ac,  upon  which  issue 
was  joined.  It  was  held  to  be  competent  to  the 
^plaintiff  to  show  that  the  assault  by  the  defend- 
HBtwae  excessive,  and  unnecessary  to  his  de- 
fiwoe.    Curtio  y.  Caroon^  3  M.  Hamp.  539. 


XXVI.    Pleadings  in  Covenant. 

1838.  In  a  deolantion  upon  a  covenant  for 
^neral  performance  of  duty,  if  no  breach  is 
assigned,  or  a  breach  which  is  bad,  the  defect 
is  fatal,  even  after  verdict.  Minor  v.  Mechanics 
Bank  of  Alexandria,  1  Pet.  68. 

1533.  A  declaration  in  covenant  is  bad,  where 
it  does  not  show  with  whom  the  defendant  ooy- 
enanted.     Tate  v.  Barcroft,  1  Mis.  163. 

1534.  In  covenant,  the  general  issue,  pleas  of 
uon  est  faetum  and  of  payment,  may  be  joined. 
Merry  y.  Gay,  3  Pick.  388.  See  Alderman  v. 
French^  1  Pick.  1,  13.  Jackson  v.  Stetson.  15 
Mass.  48,  54. 

1535.  1*110  l»each  of  a  covenant  of  seizin,  or 
right  to  eonvey ,  may  be  assigned  in  the  words  of 
the  covenant ;  bat  the  breach  of  covenants  of 
warranty,  and  against  incumbrances,  most  be  as- 
signed by  setting  forth  an  ouster  or  incumbrance. 
Arston  v.  BoMf ,  2  Mass.  433.  Biel^ord  y.  Page, 
ib.  455.     Wait  v.  MaatwMy  4  Pick.  87. 

1636.  In  an  action  for  breach  of  eoyenant  of 
legal  title  and  right  to  convey,  a  plea,  that  the 
defendant  was  ^seised,'*  is  sufficiently  respon- 
sive.   FUxhagh  y.  Croghany  &  J.  J.  Marah.  489. 

1537.  Where,  in  aa  action  of  covenant,  the 
defendant  pleads  *'  no  consideration,"  the  burden 
of  proof  is  on  the  defendant.  ToiAsr  y.  Askby, 
ib.416.  ^^  ^' 

1538.  A  declaration  on  a  orveaant  **  to  do  pks- 
tering  when  called  on  "  must  aver  &  demand  at 
m  particular  time  and  place.    MiUer  v.  Cook,  ib. 
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action  for  breach  of  covenant  of  wairanty,  the 
covenantee  had  conveyed  the  land  to  another  1^ 
deed,  is  no  bar,  unless  it  appear  from  the  plea 
that  such  deed  is  valid.  King  v.  M*Lean,  1  J.  J. 
Marsh.  33. 

1540.  In  an  action  for  breach  of  a  covenant  in 
using  certain  machines,  in  New  York,  a  stipala^ 
tion  that,  on  giving  notice  and  paying  a  certain 
sum,  the  defendant  might  so  use  them,  is  matter 
of  defence,  and  need  not  be  set  forth  in  the  dec- 
laration.    Steams  v.  Barrett,  1  Pick.  443. 

1541.  To  a  declaratioB  on  a  deed,  setting  forth 
a  specific  breach,  a  general  plea  of  performance 
is  insoAcient.  Commonteealth  v.  Gotoer,  4  Lht. 
879. 

1542.  In  an  action  of  covenant  on  an  unsealed 
writing,  a  plea,  '*  that  the  writing  declared  on 
was  not  delivered  to  the  ^atntifls,  or  any  other 
person  for  them,"  is  not  a  sufficient  denial  of  de- 
livery.   M'Coy  V.  HiU,  8  ib.  378. 

1543.  Where  there  was  an  agreement,  indorsed 
on  a  covenant  for  the  payment  of  money,  that  the 
obligee  should  remove  all  liens,  dbc.,  from  certain 
property,  before  the  obligor  should  be  forced  to 
pay,  in  a  suit  brought  against  the  obligor  it  waa 
held,  that  a  plea,  averrm^  an  existing  state  of 
facts,  from  which  a  lien  might  arise,  was  insaffi- 
cient.  Hodges  v.  Holeman,  1  Dana,  50.  The 
plea,  in  such  case,  must  show  the  nature  and  chat 
acter  of  the  lien,  ih, 

1544.  In  covenant,  that  a  form  contained  80 
acres,  the  plaintiff  averred  that  it  did  not  contain 
more  than  50 ;  and  the  defendant  pleaded  that  it 
contained  more  than  50,  that  is  to  say,  80  acres ; 
and  the  plaintiff  replied,  that  it  did  not  contain 
80  acres,  nor  more  than  50 ;  held,  that  the  aver 
roent  of  80  acres  in  the  plea  being  material, 
though  under  a  videlicet,  the  issue  was  upon  diat, 
and  not  upon  the  50  acres.  Gleason  y.  M'Viekar, 
7  Cow.  48. 

1545.  In  covenant,  and  in  debt  on  bond  con- 
ditioned for  the  performance  of  covenants,  if  all 
the  covenants  are  in  the  affirmative,  the  general 
plea  of  omnta  performavit  h  a  good  plea.  Bailey 
v.  Rogers,  1  Greenl.  186. 

1546.  And  the  mere  occurrence  of  negative 
words  does  not  make  the  covenant  negative,  if 
the  words  be  in  the  affirmance  of  a  precedent  af- 
firmative ;  or  if  the  whole  clause,  taken  together, 
is  essentially  affirmative,  ib, 

1547.  Where  the  plaintiff  covenanted  to  build 
a  certain  mill-dam  within  three  months,  (una- 
voidable accidents  excepted,)  in  a  workmanlike 
manner :  and  the  defendant  pleaded  in  bar  that 
the  plaintiff  did  not,  within  three  months,  in  ft 
workmanlike  manner,  build  the  dam ;  the  plea, 
on  demurrer,  was  held  ill,  both  for  duplicity,  and 
for  not  alleging  that  the  plaintiff  was  not  pre- 
vented by  unavoidable  accidents.  The  latter  ob- 
jection may  be  taken  on  general  demurrer.  Seoti 
V.  Whipple,  6  ib.  485. 

1548.  The  grantee  in  a  deed  of  conveyance 
brought  an  action  of  covenant  against  a  remote 
grantor,  alleging  a  breach  of  the  covenants  of 
seizin  in  fee  and  good  right  to  convey,  as  well  as 
of  the  covenant  of  warranty.  To  which  Uie  de- 
fendant pleaded,  admitting  that  he  had  no  right 
to  convey  at  the  time  of  conveyance,  and  that 
his  immediate  grantee,  nnder  whom  the  plaintiff 
claimed,  took  nothing  by  the  deed.  The  plaintiff 
replied  that  the  defendant  was  seized  in  feet  at 
the  time  of  the  conveyance,  though  not  in  fee 
and  of  right ;  and  that  such  seizin  passed  by  the 
deed  to  his  immediate  grantee  ;  which  was  trav* 
ersedf  and  issue  taken  uieieon.  It  was  held,  that, 
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prove  &  breach  of  the  oovenant  of  warranty ;  and 
that  the  plaintiff  could  not  recover  on  the  other 
covenants,  in  his  own  name  as  assignee,  aiifainst 
his  own  allegation  that  they  were  broken  as  soon 
aa  made.     Hacker  v.  Storer,  8  ib.  228. 

1549.  In  a  declaration  upon  a  covenant  of  war- 
'  antj,  or  a  bond  for  a  conveyance,  alleging  an 
eviction  by  a  superior  and  better  title,  it  is  net 
necessary  to  aver  that  such  adverse  title  existed 
before  the  date  of  the  warranty.  Woodward  v. 
JiWui^  3  Dana,  164. 

1550.  In  an  indenture  between  the  plaintiff,  as 
agent  of  M.,  of  the  one  part,  and  the  defendants 
and  one  T.,  since  deceased,  of  the  other  part,  re- 
citing that  the  plaintiff,  as  such  agent,  had,  with 
the  consent  of  T.,  sold  a  schooner  to  B.,  one  of 
the  defendants,  the  price  of  one  moiety  of  which 
had'been  paid  to  the  plaintiff,  and  that  T.  claimed 
to  own  the  other  moiety  of  the  schooner,  the  de- 
fendants and  T.  covenant  that  they  will  pay  the 
plaintiff  the  residue  of  the  price  within  one  year, 
subject  to  the  proviso,  that,  if  T.  shall,  within  one 
vear,  by  any  legal  process  or  arbitration  that  may 
be  agreed  upon  between  the  parties,  legally  es- 
tablish his  title  to  such  moiety,  then  the  said  res- 
idue shall  not  be  paid  ;  and  subject  to  the  further 
proviso,  that  if,  at  the  end  of  one  year,  any  pro- 
cess for  the  purpose  of  determining  the  title  of  T. 
should  be  depending,  then  the  payment  shall  be 
delayed  until  such  process  shall  be  determined, 
and  if,  by  the  termination  of  such  process,  it  shall 
be  found  that  T.  was  the  owner  of  a  moiety,  such 
residue  shall  never  be  paid.  In  an  action  of  cov- 
enant on  this  indenture,  the  plaintiff  avers  that 
T.  did  not,  within  one  year,  by  any  Xenl  process, 
or  otherwise,  establish  his  title,  and  that  no  pro- 
cess was  depending  and  undetermined  at  the  end 
of  the  year.  The  defendants  plead,  that  T.  and 
the  former  master  of  the  schooner  were  owners, 
aa  tenants  in  common,  each  of  an  undivided 
moiety;  that  the  master  sold  her  without  authority 
to  G.,  that  G.  sold  her  to  M.,  and  that  the  plain- 
tiff, as  M.'s  agent,  sold  her  to  B. ;  that,  before  this 
last  sale,  T.  claimed  a  moiety  as  tenant  in  common 
with  M.,  and  that  the  indenture  was  entered 
into  for  the  purpose  of  determining  their  conflict- 
ing claims ;  that  T.,in  his  lifetime,  and,  since  his 
death,  his  administrator,  offered  to  the  plaintiff, 
within  the  year,  and  were  always  ready  to  agree 
in  the  appointment  of  arbitrators,  or  the  com- 
mencement of  any  legal  process,  but  that  the 
plaintiff  refused.  It  was  held,  that,  as  T.  claimed 
to  be  tenant  in  common  with  M.,  no  adverse  suit 
could  be  brought  to  determine  their  respective 
rights ;  that  the  fair  construction  of  the  indenture 
was,  that,  whf^ther  the  controversy  should  be  de- 
termined by  arbitration  or  by  a  smt,  it  was  to  be 
done  by  the  agreement  of  the  parties  to  the  in- 
denture ;  and  that  if,  by  refusing  his  assent^  as 
well  to  a  suit  as  to  an  arbitration,  the  plaintiff 
prevented  T.  from  complying  with  the  condi- 
tions, he  could  not  recover  on  the  covenant ;  and 
consequently,  that  the  plea  was  good  in  sub- 
stance. It  was  held,  likewise,  that  the  plea,  in 
alleging  an  unauthorised  sale  of  T.'s  moiety,  so 
that  no  title  to  it  vested  in  M.,  and  also  an  offer 
to  agree  on  a  suit  or  arbitration,  was  not  bad  for 
duplicity,  because  the  former  allegation  was  not 
a  ground  of  defence  to  the  action,  but  either  sur- 
plusage or  merely  inducement  to  the  material  al- 
bgation.     Lord  v.  TyUr,  14  Pick.  156. 

1551.  In  an  action  on  acevenant  to  pay  money, 
and,  if  not  punctually  paid,  to  deposit  a  valuable 
negro  man  with  the  plaintiff  until  paid,  the  de- 
femiant  pleaded,  that  he  was  ready  to  deliver  ths 
negro,  and  also,  that  the  plaintiff  agreed  to  ?e* 


ceive  a  reasonable  hire  instead,  which  the  defend- 
ant was  ready  to  pay,  and  also  pleaded  the  gen> 
era]  issue.  The  plaintiff  joined  issue  on  the  latter, 
and  demurred  to  the  two  special  pleas,  but  aiiar* 
wards  withdrew  his  demurrer,  and  the  juiy  re- 
turned a  verdict  for  the  plaintiff.  It  was  held,  the 
plaintiff  might  sign  judgment  without  joininff 
issue  on  the  special  pleas,  they  being  only  shans 
pleas,  and  that  judgment  for  the  plaintiff  was 
correct.     Cfitt  v.  Steele,  1  Bibb,  571. 

1552.  A  notice  of  special  matter,  intended  to  be 
given  in  evidence  on  the  trial  of  a  cause  by  a  de- 
fendant in  a  suit,  may  be  subjoined  to  a  plea  ol 
non  est  factum  in  an  action  of  covenant.  Provo9t 
V.  Colder,  2  Wend.  517. 

1553.  Accord  and  satisfaction  is  a  good  plea  to 
an  action  for  a  breach  of  covenant  against  incam 
brances  on  land.    Jenkins  v.  Hopkins,  9  Pick. 
543. 

1554.  To  a  declaration  in  covenant,  containing 
suiBcient  and  insufficient  breaches,  a  general  de* 
murrer  is  not  sustainable.    Kellar  v.  Seder,  4  i 
J.  Marsh.  655. 

1555.  In  a  declaration  in  covenant,  if  one 
breach  is  well  assigned,  the  declaration  cannot 
be  adjudged  ill  on  general  demurrer.  M^Coy  v. 
HUl,  2  Litt.  372. 

1556.  In  an  action  of  covenant  broken,  the 
plaintiff  declared  in  two  counts;  1,  for  a  breach 
of  the  covenant  of  warranty,  2,  for  a  breach  of 
the  covenants  of  both  warranty  and  seizin.  On 
general  demurrer,  the  plaintiff  prevailed ;  for, 
though  the  second  count  was  a/i/o  de  se,  yet  the 
first,  considered  independent  of  the  second,  as  it 
should  be,  was  good.  Swett  v.  Pairiek,  2  Fahrf 
179. 

1557.  An  averment  that  the  defendant  had  no 
title  at  the  time  of  sale,  and  that  tlie  plaintiff  had 
been  evicted,  is  sufficient  in  demurrer  to  a  dec- 
laration in  covenant  for  general  warranty  of  land. 
Swenk  v.  Stout,  2  Yestes,  470. 

1558.  The  declaration  stated  that  the  defend 
ant  covenanted  to  procure  a  patent  of  certain 
lands  to  the  plaintiffii,  or  to  such  persons  as  they 
should  appoint,  or  to  refund  certain  sums  ot 
money  advanced,  and  alleged  a  breach.  The  de- 
fendant pleaded,  that  the  plaintiffii  afterwards  au- 
thorized him  to  receive  such  patent  in  his  own 
name,  and  agreed  that,  if  he  should  assign  the 
same  to  certain  trustees  of  the  plaintiffs,  when- 
ever he  should  be  tiierennto  requested,  after  ho 
should  have  received  the  same,  he  should  be 
holden  to  have  fulfilled  his  covenant,  so  far  as  it 
bound  him  to  procure  a  patent,  to  issue  to  the 
plaintiffs,  or  to  their  appointees ;  and  averred,  that 
he  had  never  been  requested  to  make  such  as* 
signment  to  said  trustees.'  The  plaintiffs  replied, 
that  the  defendant  had  never  received  any  patent 
in  his  own  name ;  to  which  the  defendant  de- 
murred specially,  assigning  departure.  It  was 
held,  that,  upon  these  pleadings,  the  plaintiffii 
were  entitled  to  judgment.  WoJcoU  t.  Dwight,  2 
Day,  4(15. 

1559.  A  declaration  charged  that  the  defendant 
covenanted  to  deliver  com  **in  a  reasonable 
time  ;'*  after  an  office  judgment  against  the  de- 
fendant was  set  aside,  it  appeared,  on  oyer,  that 
the  covenant  was,  to  deliver  com  ^^m  seven 
months  ;'*  the  defendant  demurred  specially,  as* 
signing  ths  variance,  among  other  causes  of  de- 
murrer. It  was  held,  that  it  was  too  late  to  fito 
a  special  demurrer;  but  that,  as  the  plaintiff  had 
voluntarily  joined  in  the  demurrer,  and  as  the 
variance  would  sustain  a  general  demurrer,  judg 
meat  should  be  given  for  the  defendant.  MUroy 
V.  HsiMfsy,  2  Bibb,  20. 
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1560.  An  agreement,  under  seal,  not  to  aoe  for 
a  limited  time,  cannot  be  pleaded  in  bar  as  a  re- 
lease ;  the  defendant  must  resort  to  his  action  on 
the  agreement.     Berry  v.  Bates,  2  Blackf  118. 

1561.  The  plea  of  a  covenantor,  sued  by  an 
assignee,  must  show  that  the  facts  pleaded  oc- 
curred before  notice  of  the  assignment.  M*D<m' 
old  V.  Ford,  1  Dana,  464. 

1562  It  is  not  a  good  bar  to  an  action,  on  a 
covenant  for  the  payment  of  the  purchase  money 
of  land,  where  the  vendor  covenanted  for  posses- 
sion, and  to  ffive  a  deed  of  release  and  quitclaim, 
that  the  vendor  had  and  still  has  no  tiUe  to  the 
premises,  no  fraud  being  alleged.  Garroto  v. 
Hallett,  2  Stew.  449. 

XXVII.   Pleadings  in  Actions  for   False    Im- 
prisonment and  Malicious  Prosecution, 

1563.  In  an  action  for  false  imprisonment,  the 
defendant  justifies  under  a  warrant  for  the  col- 
lection of  taxes ;  the  plaintiff  replies  generally, 
de  injuria  sua  propria  absque  tali  causa.  Held, 
that,  under  such  a  replication,  the  plaintiff  could 
not  give  in  evidence  a  previous  arrest  and  dis- 
charge under  the  same  warrant,  but  that  he  should 
have  replied  such  matter  specially.  Fowler  t. 
Waikins,  1  N.  Hamp.  251. 

1564.  In  an  action  for  false  imprisonment, 
where  the  defendant  justifies  under  a  warrant 
from  the  selectmen  of  a  town,  for  the  collec- 
tion of  taxes,  it  is  not  necessary  to  allege,  in  the 
plea,  how  the  service  of  the  warrant  was  com- 
pleted, ih. 

1565.  The  plaintiff,  in  an  action  for  a  malicious 
prosecution,  sued  by  the  name  of  "  De  La.  P.  R.," 
averred,  in  his  declaration,  that  the  defendant 
charged  the  plaintiff,  in  his  prosecution,  by  the 
name  of  "  De  Witt,  P.  R.,"  and  a  complaint 
b^  the  defendant,  against  *<  De  Witt,  P.  R.,"  was 
given  in  evidence.  It  was  held,  that  there  was 
no  variance,  and  that  the  plaintiff  could  show,  by 
extrinsic  evidence,  that  he  was  the  person  in- 
tended by  the  charge.  Riley  v.  Oourley,  9  Conn. 
154. 

1566.  So,  where  such  declaration  described  in 
one  count  a  complaint  against  the  plaintiff,  by 
the  name  of  De  Witt,  P.  R.,  and  averred  that 
the  defendant  procured  a  warrant  to  search  the 
trunk  of  the  plaintiff;  and,  in  another  count, 
averred  that,  upon  such  charge,  the  defendant 
procured  the  plaintiff's  trunk  to  be  searched  ; 
and  a  verdict  was  given  for  the  plaintiff,  on  both 
counts ;  it  was  held,  that  it  was  a  fair  inference 
that  the  warrant  followed  the  complaint,  but,  at 
all  events,  that  the  plaintiff  could  retain  his  ver- 
dict on  the  latter  count,  -lb. 

1567.  In  an  action  vf  trespass  for  false  impris- 
onment, the  defendant  may  prove,  under  the 
general  issue,  that  he  was  a  constable,  and  ar- 
rested and  detained  the  plaintiff  by  virtue  of  a 
legal  warrant.     Isaacs  v.  Camplin,  1  Bailey,  411. 

1568.  In  a  declaration  for  a  malicious  prosecu- 
tion, setting  forth  a  search-warrant,  detention, 
indictment,  and  acquittal,  the  search-warrant,  de- 
tention, &c.,  are  mere  matter  of  inducement, 
and  need  not  be  proved.  And  declaring  that 
the  search-warrant  commanded  to  bring  the 
«*  person,"  whereas,  it  commanded  to  bring  the 
**  person  and  goods,"  is  not  a  material  variance. 
MWs  v.  M'Coy,  4  Cow.  406. 

1569.  Declaring  that  the  plaintiff  was  carried 
before  O.,  and  detained  till  she  gave  bail, 
whereas,  she  was  in  fact  first  committed  bv 
H.,  and  afterwards  brought  before  O.  and  bailed, 
is  no  variance,  ib 


1570.  So  declaring  that  the  plaintiff  was  ao 
quitted  on  an  indictment,  and  setting  forth  a 
judgment  of  the  court  to  this  effect,  whereas, 
the  record  stopped  with  a  verdict  of  not  guilty, 
and  did  not  contain  any  judgment  of  acquittal, 
is  no  variance,  ib. 

1571.  Under  the  Pennsylyania  act  of  March 
21,  1806,  a  declaration  in  malicious  prosecution 
cannot  be  substituted  for  one  in  slander ;  nor  one 
for  the  slander  of  the  wife,  for  one  for  slander 
of  husband  and  wife.  Ebersoll  r.  Krugg,  5 
Binn.  51.  ^ 

1572.  In  an  action  for  a  vexatious  suit,  the 
plaintiff,  having  stated  that,  in  the  original  suit, 
he  recovered  his  costs,  alleged  ^*  that  he  was  most 
unjustly  imprisoned  on  said  suit  for  the  space  of  24 
hours ;  and,  in  defending  the  same,  expended  large 
sums  of  money  :  to  wit,  the  sum  of  ^200  in  em- 
ploying counsel  to  defend ;  also,  the  sum  of  $5200 
in  paying  witnesses,  and  maintaining  them  when 
attending  on  the  trial ;  also,  the  sum  of  $100,  in 
making  various  journeys  to  procure  testimony 
and  in  attending  on  the  trial ;  "  without  showing 
that  such  damages  exceeded  the  costs  recovered. 
It  was  held,  that  this  was  a  sufficient  allega- 
tion of  damages.  SterUng  v.  Adams,  3  Day, 
411. 


XXVIII.   Pleadings  in  Assumpsit, 

1573.  A  declaration  in  indebitatus  assumpsit, 
though  it  aver  neither  time,  nor  place,  nor  any 
request  to  pay,  is  good  on  general  demurrer 
Keyser  v.  Shafer,  2  Cow.  437. 

1574.  A  promise  to  pay  interest  on  a  judgment 
debt,  during  the  suspension  of  the  execution  by- 
the  creditor,  cannot  be  recovered  upon  under  f 
general  iiuLebitatus  count.  Beedle  v.  Grant,  1 
Tyler,  433. 

1575.  If,  in  an  action  by  summary  process,  the 
plaintiff  relies  upon  a  special  promise,  he  must 
set  it  forth  in  his  process.  M* Daniel  v.  Scoggins^ 
2  Rep.  Con.  Ct.  227. 

1576.  Where  a  new  promise  is  relied  on  as  an 
answer  to  the  plea  of  the  statute  of  limitations, 
the  declaration  is  founded  on  the  original  cause 
of  action ;  and  the  new  promise  is  set  forth  in 
the  replication,  or  adduced  in  evidence.  Barrett 
V.  Barren,  8  Green].  353. 

1577.  In  indebitatus  assumpsit,  where  a  prom- 
ise  to  pay  interest  is  stated  in  the  declaration,  an 
express  promise  to  pay  interest  must  be  proved. 
Tappan  v.  Austin,  1  Nlass.  31. 

1578.  In  actions  of  assumpsit,  and  on  contracts, 
and  in  case  for  negligence,  not  gross  or  wilful,  in  • 
a  bailee  for  hire,  a  promise  must  be  set  forth. 
Kingsley  v.  Bill,  9  Mass.  198.     Avery  v.  Tyring" 
kam,  3  ib.  160,  176. 

1579.  A  schedule  annexed  to  a  declaration,  in 
assumpsit  for  goods  sold  and  delivered,  is  proper. 
But  otherwise,  in  trover  and  replevin.  Rider  v. 
Bobbins,  13  Mass.  284.  Kinder  v.  Shaw,  2  ib* 
398. 

1580.  A  promise  to  deliver  certificates  of  de- 
benture will  not  support  a  count  on  a  promise  to 
pay  money.     Baylies  v.  Fettyplace,  7  Mass.  325. 

1581.  A  purchased  goods  of  B,  and,  in  pay- 
ment therefor,  transferred  to  him  the  note  of  C, 
agreeing  that,  if  C  did  not  pay  it  on  presentmt,^  t, 
he,  A,  would  pay  the  amount  himself.  Held, 
that,  afler  presentment,  refusal  of  C  to  pay,  and 
notice  to  A  with  a  proffer  of  the  note  of  C,  B 
might  maintain  indMtatus  assumpsit  for  the 
price  of  the  goods,  and  that  he  was  under  no 
necessity  of  declaring  specially.  Pool  v  Tuttie^ 
2  Fairf.  468. 
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1582.  In  an  action  of  assumpsit,  under  the 
■tatute  of  Misflouri,  non  assumpsit  is  a  ^rood  plea. 
Carrol  t.  Com,  1  Mis.  161. 

^  1583.  A  plea,  to  the  common  counts  in  assump- 
sit,  that  the  defendant  had  ^ven  his  promissory 
nesrotiable  note  to  the  plaintiff,  which  the  plain- 
tin  accepted  on  account  of  his  demand,  is  bad  in 
substance ;  such  note  not  beinff  an  absolute  pay- 
ment of  the  debt.  Hughes  y.  Wheeler,  8  Cow.  77. 

1584.  In  an  action  of  assumpsit,  the  defendant 
pleaded  a  tender  before  action ;  yiz.,  on  the  6th 
of  March :  the  plaintiff  rejoined  that  his  writ 
was  sued  out  on  the  first  Monday  after  the  fourth 
Monday  of  the  October  preceding.  The  de- 
fendant rejoined,  that  tender  was  made  before 
Buit  was  brought  It  was  held,  that  the  plain- 
tiff's replication  must  be  taken  as  true,  and 
that  the  defendant's  plea  ought  not  to  have 
been  allowed,  without  showing  that  he  ten- 
dered costs  also.  Hinehy  v.  Foster,  3  M'Cord, 
428. 

1585.  In  an  action  of  assumpsit,  brought  by  a 
physician  to  recover  for  medical  services,  the  de- 
fendant may  defend  on  the  ground  that  the 
plaintiff  had  not  authority,  at  the  time  of  ren- 
dering the  services,  to  practise  as  a  physician ; 
and  evidence  of  the  fact  may  be  given  under  the 

general  issue.    Mathews  v.  Turner,  2  Stew.  & 
ort.  239. 

1586.  In  an  action  of  assumpsit^  the  pleas 
were  non  assumpsit  and  the  statute  of  limita- 
tions. The  plaintiff  replied  generally  to  the  first 
plea,  and  specially  to  the  second,  but  no  re- 
joinder was  made  by  the  defendant.  The  record 
stated,  that  the  jury  were  empanelled  to  try 
the  **  issues "  joined.  The  court  of  appeals 
held,  howeyer,  that  no  issue  was  joined  on  the 
second  plea,  and  that,  therefore,  the  verdict  for 
the  plaintiff  must  be  set  aside,  and  a  new 
trial  directed.     Totty  y.  Donald,  4  Munf  430. 

1587.  In  assumpsit,  the  defendant  pleaded  the 
general  issue,  and  a  second  plea,  false  in  fact, 
and  of  which  there  was  doubt  as  to  its  good- 
ness in  point  of  law;  and,  on  motion  by  the 
plaintiff,  the  court  ordered  it  stricken  out. 
SteuHird  v.  Hotchkiss,  2  Cow.  634. 

1588.  Where  the  plaintiff,  in  assumpsit  for  use 
aixd  occupation,  alleged  himself  to  be  sole  owner 
of  the  premises  by  assignment  from  M.,  and  the 
defendant  pleaded  that  M.  was  the  legal  owner, 
with  whom  he  had  entered  into  a  rule  of  sub- 
mission of  the  same  subject-matter,  pursuant  to 
the  statute  on  which  judgment  had  been  ren- 
dered against  the  defendant,  the  amount  of  which, 
with  costs,  he  now  tendered  to  the  plaintiff  as  a 
subsequent  assi^ee  of  M/s  claim  for  rent ;  the 
plea  was  held  ill  for  want  of  a  traverse  of  the 
plaintiff's  title  as  set  forth  in  the  declaration. 
Smith  y.  HaU,  8  Oreenl.  348. 

1589.  In  an  action  on  a  promissory  note,  lib- 
erty was  granted  to  the  defendant  to  alter  his 
plea  from  non  assumpsit  to  "  full  payment,"  after 
issue  to  the  jury.     Ripley  y.  Fitch,  1  Root,  404. 

1590.  In  assumpsit,  after  argument  on  a  de- 
murrer, and  the  case  delivered  to  the  court  for 
judgment,  a  party  may  alter  his  plea,  and  plead 
generally.    Hough  y.  TVacy,  ib.  476. 

1591.  In  assumpsit,  on  a  promise  to  pay  money 
whenever  judgment  shall  be  recovered  by  the 
plaintiff  in  an  action  then  pending  against  a 
third  person,  the  declaration  is  sufficiently  spe- 
cific, if  it  describe  the  consideration  of  the  prom- 
ise to  have  been  a  return  to  that  third  person  of 
property  to  a  certain  amount,  which  had  been 
attached  in  that  action.  Wallace  v  Holmes,  2 
N.  Hamp.  111. 


1592.  Nor  need  such  declaration  enumerate 
each  article  returned,  or  contain  au  express  aver- 
ment that  the  claim  in  that  action  was  just  or 
that  the  writ  issued  from  a  particular  court,  if  it 
allege  that  judgment  was  afterwards  recovered 
upon  it  by  the  plaintiff  in  a  particular  court  to 
which  the  writ  was  made  returnable,  t^. 

1593.  Not  need  the  declaration  set  forth  the 
judgment  as  of  record,  or  allege  notice  of  it  to  the 
present  defendant,  or  state  the  purpose  to  which 
the  money,  now  sought  to  be  recovered,  is  intended 
to  be  appropriated,  ib. 

1594.  In  assumpsit,  the  defendant  pleaded,  in 
the  first  place,  the  general  issue,  and  then,  with 
out  alleging  leave  of  the  court,  the  statute  oi 
limitations.  The  plaintiff  demurred  to  the  second 
plea,  but  it  was  held  in  form  sufficient.  Pearson 
y.  Fames,  3  N.  Ham.  523. 

1595.  A  declaration  in  assumpsit  for  use  and 
occupation  recited  a  writing,  stipulating  the 
payment  of  a  certain  sum.  It  was  held,  that 
such  writing  was  admissible  to  prove  its  execu- 
tion and  its  terms,  though  it  did  not,  in  other 
respects,  support  the  decEiration.  WiUoughby  v. 
Raym^md,  4  Conn.  130. 

1596.  A  declaration  in  assumpsit  containing 
three  counts,  the  plaintiff  may  give  evidence  to 
either  one.     Matthieu  v.  ASzon,  1  M'Cord,  571. 

1597.  If  the  promise  to  pay  a  debt  barred  by 
an  insolvent  discharge  be  conditional,  it  must  be 
alleged  as  a  conditional,  and  not  as  an  absolute 
promise  in  the  replication,  or  the  plaintiff  cannot 
recover.     Wait  v.  Morris,  6  Wend.  394. 

1598.  A  plea  of  a  promise,  alleged  to  have  been 
made  before  the  debt  accrued  on  which  it  was 
founded,  is  not  good.  Farquhar  v.  Collins^  3  A. 
K.  Marsh.  31. 

1599.  In  declaring  on  a  promise  to  pay  money 
*'  if  and  when  I  recover  certain  demands,"  it  is  not 
necessary  to  aver  that  the  defendant  was  bound 
to  use  due  diligence.     White  v.  Sndl^  9  Pick.  16. 

1600.  In  an  action  on  such  promise,  a  count, 
alleging  that  the  defendant  did  nut  use  due  dili- 
gence in  collecting  such  demands,  may  be  joined 
with  a  count  alleging  that  there  were  no  such 
demands,  ib, 

1601 .  In  assumpsit,  where  the  declaration  sets 
forth  a  promise  within  the  statute  of  frauds,  the 
statute  may  be  pleaded  in  bar.  Myers  v.  Morse, 
15  Johns.  425. 

1602.  Assumpsit  by  the  payee  against  the 
drawer  of  a  bank  check,  payable  15  days  after 
date,  the  bank  haying  refused  payment :  the 
declaration  averred  a  presentment  of  the  check 
for  payment  after  it  had  become  due,  according 
to  the  custom  of  merchants,  but  did  not  state  the 
day  of  presentment :  held,  that  the  averment  was 
insufficient  on  general  demurrer.  Glenn  v.  JYo- 
ble,  1  Blackf  104. 

1603.  In  an  action  of  assumpsit,  commenced 
the  22d  day  of  December,  1818,  the  promise  was 
alleged  to  have  been  made  **  some  time  about  the 
10th  of  December,  1817."  Held,  that  the  dec- 
laration was  sufficient  after  verdict.  John  v. 
Clayton,  ib.  54. 

1604.  Notices  under  the  general  issue,  in  as- 
sumpsit upon  a  promissory  note,  were  held  bad, 
not  containing  such  matter  as,  if  pleaded,  would 
bar  the  action.     TiUou  v.  Britton,  4  Halst.  120. 

1605.  Plea  to  an  action  of  assumpsit  of  a  judg- 
ment in  trover  for  the  same  cause  of  action,  where- 
in  such  proceedings  were  had  that  defendant  re 
covered  his  costs,  held  bad,  as  not  showing  a  tria; 
of  the  merits.     S%o\ft  v.  Hamlin,  Brayt.  189. 

1606.  Where  a  suit  was  brought,  upon  a  part- 
nership transaction,  against  one  of  the  partners, 
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anc|  th«  declaration  stated  a  oontraot  by  the  de- 
fendant, without  giying  notice  that  it  was  in  be- 
half  of  the  partnership,  it  was  held,  that  eyi- 
dence  of  a  joint  assumpsit  might  be  giyen.  Bar- 
ry V.  Faylts,  1  Pet.  311. 

1607.  In  an  action  of  assumpsit  against  two 
defendants,  a  count  upon  a  promise  made  bj  the 
two  only  may  be  joined  with  counts  upon  prom- 
ises made  by  the  two  defendants  and  a  third  per- 
son deceased.     Whuicr  r.  Tfunn^  2  N-  Hamp.  397. 

1608.  In  assumpsit  for  labor  done,  the  want  of 
an  averment  that  the  labor  was  actually  per- 
formed will,  after  judgment,  be  presumed  to 
haye  been  supplied  by  proof.  Oioeiw  y.  Moor^ 
hause^  1  Johns.  276. 

1609.  In  an  action  of  assumpsit,  on  the  sale  of 
^oods  of  a  certain  description,  for  not  deliyer- 
mg  goods  of  such  description,  but  diilerent  in 
kind  and  quality,  either  an-  express  warranty  or 
fraud  must  be  alleged,  and  the  allegations  must 
be  proved  precisely  as  laid.  Snell  y.  Moses j  ib. 
96.     Perry  y.  Aaron^  ib.  129. 

1610.  Where  the  prior  counts,  in  a  declaration 
of  assumpsit,  set  out  a  consideration,  and  the 
last  count  refers  to  them,  and  is  founded  on  the 
consideration  specified  in  them,  it  incorporates  so 
much  thereof  in  it  as  to  render  it  valid.  Dent 
y.  SeoU^  3  Har.  &  J.  2B. 

1611.  A  general  plea  of  non  assumpsit  within 
five  years  will  refer  to  the  time  of  the  plea, 
whereas  it  ought  to  refer  to  the  time  of  the  insti- 
tution of  the  suit,  and  should  conclude  with  an 
averment.    Smith  v.  fF^Ukery  1  Wash.  135. 

1612.  In  assumpsit  upon  a  promise  of  indem- 
nity, the  plea  of  non  assumpsit  iirfra  sex  annos 
is  bad  in  substance  ,  the  question  beinff  whether 
damages  were  sustained,  not  whether  the  promise 
was  made  within  six  years;  the  proper  plea  is 
non  aeersvit  ittfra  sex  annos.  Hale  v.  Andrus^  6 
Cow.  225. 

1613.  In  assumpsit  in  Maryland,  the  defend- 
ants pleaded  the  statute  of  limitations.  The 
plaintiffii  replied  that  they  were  persons  beyond 
•ea.  The  defendants  rejoined  the  statute  of  limi- 
tations of  James  1 .  The  plaintiff  demurred,  and 
the  demurrer  was  held  good.  LangkopffY.  West. 
3  Har.  &  M'Hen.  197. 

1614.  In  an  action  upon  a  marriage  promise, 
by  which  the  defendant  agreed  to  give  to  the 
plaintiff  as  much  of  his  estate  as  he  should  give  to 
his  own  children,  the  declaration  should  aver 
the  quantity  and  quality  of  the  estate  given  to  the 
defendant's  own  children.  Smith  y.  Walker,  1 
Wash.  135. 

1615.  A  declaration,  in  assumpsit,  that  the  de- 
fendant made  and  delivered  to  the  plaintiff  a 
certain  instrument  of  writing,  and  thereby  agreed 
to  pay  htm  $78,  is  not  supported  by  a  letter  from 
the  defendant  to  A,  stating  that  he  has  agreed 
to  pay  the  plaintiff  $78,  and  requesting  A  to  pay 
it.    Magoffin  v.  Westhrook,  Minor,  58. 

1616.  A  judgment  for  the  defendant,  in  tres- 
pass de  bonis  asportatis,  is  a  bar  to  an^  action  of 
assumpsit  to  recover  the  price  of  the  saine  goods. 
Rice  v.  King,  7  Johns.  20. 

1617.  To  a  declaration  on  promises  of  indem- 
nity, the  defendant  pleaded  a  former  recovery  on 
the  same  promises ;  the  plaintiff  replied,  that  the 
recovery  was  on  different  promises ;  and  prayed 
judgment  because  the  defendant  had  not  an- 
swered the  promises  thus  newly  assigned :  the 
defendant  rejoined  non  assumpsit  to  the  promises 
BO  newly  assigned  :  on  the  trial,  no  record  of  the 
former  recovery  was  produced.  Held,  that  the 
rssue  on  this  plea  was  informal,  but  amendable 
after  verdict ;  that  the  replication  admitted  the 


former  recovery ;  and  that  the  omms  of  proving 
that  the  former  and  present  cause  of  action  weve 
not  the  same  lay  on  the  plaintiff  Hale  v.  An- 
drus,  6  Cow.  296. 

1618.  In  assumpsit,  where  there  were  three 
pleas,  and  but  one  replication,  which  did  not 
state  in  terms  which  of  the  pleas  it  was  intended 
to  answer,  the  defendant  demurred  specially  for 
this  pause.  But  the  court  ruled  that,  as  it  was 
evident,  from  the  pleadings,  which  plea  the  rep- 
lication was  intended  to  answer,  the  demurrer 
was  frivolous.     Carey  v.  Hanchet^  1  ib.  154. 

1619.  In  assumpsit  on  a  promissory  note,  the 
defendant  pleaded  that,  before  the  note  was  given, 
in  a  conversation  between  the  parties,  the  plain- 
tifis  fraudulentiy,  falsely,  and  knowingly,  repre- 
sented themselves  to  the  defendant  as  Uie  owners 
of  400  acres  of  land,  and  offered  to  sell  the  same 
to  the  defendant  for  $9000;  and  that  the  defend- 
ant, confiding  in  those  representations,  purchased 
the  land  at  that  price,  and  paid  $1000,  and  gaye 
a  bond  and  mortgage,  and  the  note  in  question, 
for  the  residue ;  averring  that  the  plaintiffs 
were  not  the  owners  of  the  land,  nor  had  any  title 
to  the  land,  nor  any  authority  to  sell  and  convey, 
Ac.  The  plainti^  replied  that  «« they  did  not, 
nor  did  either  of  them,  at  or  before  making  the 
note,  in  a  conversation  between  the  parties, 
knowingly,  falsely,  and  fraudulently,  represent 
themselves  as  the  owners  of  the  land,**  and  con- 
cluded to  the  country.  Held,  that,  the  several 
matters  in  the  plea  constituting  one  entire  de> 
fence,  the  replication,  which  denied  the  material 
allegations,  was  good  on  demurrer ;  none  of  the 
other  allegations  forming  any  defence  to  the 
action.     Bradner  v.  Demick,  20  Johns.  404. 

1620.  In  assumpsit,  the  defendant  pleaded  his 
discharge  under  the  insolvent  act.  The  plaintiff 
replied,  that,  subsequently  to  the  plaintiff's  dis* 
charge,  and  before  the  commencement  of  the  suit, 
the  defendant  **  assented  to,  ratified,  renewed,  and 
confirmed  '*  the  promises  mentioned  in  the  deo- 
laration.  Held,  that  the  new  promise  was  suf 
ficiently  laid,  and  that  the  replication  was  not  a 
departure  from  the  declaration.  Shippey  v.  fTsn* 
derson,  14  ib.  178. 

16'21 .  In  assumpsit  for  goods  sold  and  deliv- 
ered, the  defendant  pleaded  that  the  goods  were 
exported  ftom  the  United  Stetes,  during  the  war 
with  Great  Britain,  into  Lower  Canada,  and  there 
sold  and  delivered  to  the  defendant ;  the  plaintiff 
replied,  that  they  were  exported  from  the  United 
States  before  the  commencement  of  the  war. 
The  defendant  rejoined,  that  they  were  exported 
in  violation  of  the  non-intercourse  laws.  Held  a 
departure,  and  fatal  on  general  demurrer.  Stems 
V.  Patterson^  ib.  138. 

1622.  In  an  action  of  assumpsit  on  an  open 
account,  the  defendant  pleaded  the  stetute  of 
limitations.  In  his  replication,  the  plaintiff  al- 
leged frand  in  the  defendant ;  and  the  replication 
was  held  to  be  defective  on  demurrer,  as  being 
a  departure  in  pleading.  jSHlen  v.  Mayson,  Const 
Rep.  440. 

1623.  In  an  action  of  assumpsit  against  an 
executor  or  administrator,  a  plea,  **  that  the  said 
cause  of  action  did  not  accrue  to  the  plaintiff  ai 
any  time  within  six  years  before  tto  commence- 
ment,*' is  a  good  plea.  Blooi  v.  Darrmk^  9  M 
Hamp.  915. 

1624.  In  an  action  of  assumpsit  for  money  had 
and  received,  ibe  declaration  contained  three 
oounte  for  tiiree  distinct  sums  of  money,  received 
at  difierent  times.  The  plaintiffs  offered  in  evi- 
dence  the  following  writing,  signed  by  the 
defendant;  "cash  received  of  J.  db  D.  H.,  at 
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Taiions  times,  and  which  I  am  to  pay  them  on 
request  i  May  4th,  ^0;  June  10th,  $300;  Jane 
82d,  $101 :  six  hundred  and  fifty-one  dollars,  July 
SOUi,  1819."  It  was  held,  that  the  takingr  of  such 
writing  did  not  extinguish  the  original  causes  of 
•ction,  and  that  it  was  therefore  admissible  to 
support  the  promises  laid  in  the  sereral  counts. 
HinsdtUe  t.  EeUs,  3  Conn.  377. 

XXIX.    MiscManeotis  Matters  in  Pleading, 

1625.  The  presumption  is  against  one  who  re- 
fuses  or  neglects  to  put  in  his  plea.  Porter  r. 
Kenny,  1  M^Cord,  205. 

l&SS,  A  plea,  which  states  matter  which  oc- 
curred subsequent  to  the  institution  of  the  suit, 
IS  bad  on  demurrer.  Lockington  y.  Smith,  Pet. 
O.  C  466. 

1627.  A  fact  which  defeats  the  action,  if  not 
pleaded  in  bar,  cannot  be  giyen  in  eyidence. 
Yeetton  y.  Lynn,  5  Pet.  224. 

1628.  Where  a  plea  was  sent  to  the  plaintiff*s 
attorney,  but  miscarried,  and  judgment  was  en- 
tered by  default,  for  want  of  a  plea,  the  court,  on 
affidayit  of  merits,  allowed  the  defendant  to 
come  in  and  plead,  and  go  to  trial ;  but  ordered 
the  judgment  to  stand  as  security,  as  the  de- 
fendant had  lost  a  trial.  Fenton  y.  Garlick,  6 
Johns.  287. 

1629.  A  plea,  ayerring  matter  of  law  as  well  as 
matter  of  fact,  is  bad.  Harrison  y.  Wilson,  2 
A.  K.  Marsh.  547. 

1630.  The  tender  of  the  demi-mark  is  inap- 
plicable unijer  our  form  of  goyemment,  and 
yitiates  a  plea  to  which  it  is  added.  Bradstreet 
y.  Supervisors  of  Oneida  Co,  13  Wend.  546. 

1631.  In  New  York,  a  rule  to  plead,  entered 
preyiouB  to  the  return  day  of  a  capias,  although 
after  the  capias  is  returned  to  the  clerk's  office, 
is  irregular.     Smith  y.  Bus/i,  2  ib.  279. 

1632.  A  default  for  not  pleading  will  not  be 
opened  unless  excused.  Johnson  y.  Clark,  6 
ib.  517. 

1633.  Special  motions,  in  the  supreme  court  of 
New  Vork,  should  be  argued,  and  not  submitted 
on  briefs.     Anonymous,  5  ib.  138. 

1634.  In  an  action  brought  by  an  infant,  if  a 
vroehein  ami  is  appointed  before  declaration,  it 
is  sufficient.     Goff  y.  Goff,  2  Penn.  656. 

1635.  The  issues  must  be  made  up  before  the 
tiry  are  sworn,  excepting  only  that  a  similiter 
may  be  dispensed  with.     Swan  y.  Rary,  2  Blackf. 
291. 

1636.  On  motion  to  quash,  it  is  not  necessary 
to  file  the  reasons.     State  y.  Kirby,  2  South.  835. 

1637.  A  rule  to  plead  must  be  seryed  on  the 
defendant,  or  judgment  against  him  cannot  be 
vendered  en  his  default  to  plead.  Hunter  y. 
Buddy  2  South.  718. 

169B.  A  motion  for  judgment,  as  in  case  of 
aonsuit,  partakes  of  the  nature  of  a  demurrer  to 
eridenoe,  and  admits  the  yerity  of  eyery  fact 
which  the  testimony  conduces  to  proye.  Lodge 
y.  Bank  tf  Kentucky,  2  A.  K.  Marsh.  610. 

1639.  In  New  York,  where  a  summons  was 
personally  seryed  and  the  defendant  did  not  ap- 
pear on  its  return,  and  the  iustice  then  adjourned 
the  cause  for  two  days,  when  the  defendant  ap- 
peared, and  tendered  a  plea,  and  demanded  a 
ftenire,  it  was  held,  that  the  plea  was  properly 
•yermied  by  the  justice  as  too  late  after  a  demult, 
and  that  he  could  only  be  entitled  to  giye  eyi- 
dence m  mitigation  of  damages.  Snell  y.  Loueks, 
II  Johns.  69. 

1640.  The  summary  process  jurisdiction  of 
Bovth  Csrolina  does  not  dispense  with  the  ne- 


cessity of  formal  pleas.    Bailey  y .  WHson,  1  Bai- 
ley, 15. 

1641.  To  ayail  himself  of  an  omission  of  the 
indorsement  of  a  copy  of  the  writing  which  was 
the  foundation  of  a  summary  process  in  South 
Carolina,  the  defendant  must  do  it  at  the  return 
of  the  process,  and  not  when  the  plaintiff  has  ffot 
in  all  his  testimony.     Hagood  y.  Mitchell,  ib.  124. 

1642.  Where  a  party  pleads  at  the  court  of 
common  pleas  with  reseryation,  he  must  file  his 
new  plea  at  the  first  term  of  the  court.  Tyng  y. 
Prentice,  3  Mass.  299. 

1643.  Judgment  by  default  cannot  be  had  until 
the  expiration  of  the  time  allowed  for  filing  a 
plea,  although  the  term  may  not  continue  so 
long.  Bather  y.  Owen,  1  Stew.  38.  Gtoynn  y. 
Weaver,  ib.  219. 

1644.  The  party  on  whom  the  affirmatiye  of 
the  issue  lies  has  a  right  to  open  and  conclude 
the  cause.     Kimble  y.  Jidair,  2  Blackf.  320. 

1645.  One  of  seyeral  defendants,  who  pleads 
affirmatiyely,  has  the  same  rights  that  the  affirma- 
tiye of  a  single  issue  giyes  a  sole  defendant,  and 
is  entitled  to  open  and  close.  Sodovsky  y.  JIT  Gee; 
4  J.  J.  Marsh.  267. 

1646.  The  right  of  the  defonoant  to  open  and 
conclude  the  argument,  upon  an  affirmatiye  plea, 
cannot  he  deriyed  from  a  sham  plea,  or  count, 
entirely  unsupported  by  proof.  Young  y.  Hay- 
don^  3  Dana,  145. 

1647.  A  plea  of  justification  does  not  entitle 
the  defondant  to  the  opening  and  concluding 
argument,  when  he  adduces  no  proof  in  support 
of  nis  defence.     Vanxant  y.  Jones,  ib.  464. 

1648.  Where  an  issue  is  made  up  on  the  plea 
that  no  prison  rules  existed,  the  records  of  the 
county  court  establishing  such  rules  are  to  be 
decided  on  by  the  court.  Crump  y.  Bennett,  2 
Litt.  209. 

1649.  Where  a  defendant  appears,  pleads  an 
affirmative  plea  in  bar,  and  afterwards  makes 
default  at  the  trial,  judgment  by  default  may  be 
entered  against  him.  Stapp  y.  itnomason,  ib.  214. 
Schooler  y.  Jisherst,  1  ib.  216. 

1650.  A  plea,  to  a  scire  facias,  on  a  judgment, 
that  the  agreement  by  which  a  condition  was 
annexed  to  the  jud^ent  was  made  while  the 
party  was  an  infant,  is  insufficient ;  and  the  issue, 
on  the  allegation  of  infancy,  is  immaterial.  Lowry 
y.  Drake,  1  Dana,  46. 

1651.  Pleadings  lost  or  destroyed  may  be  re* 
placed  nunc  pro  tunc,  but  it  must  be  while  the 
cause  remains  in  the  same  court.  Chambers  y. 
Astor,  1  Mis.  337. 

1652.  In  pleading  the  proceedings  before  a 
surro^te*s  court,  the  facts  necessary  to  giye  it 
jurisdiction  must  be  set  foKh.  Dakin  y.  Huldsouy 
6  Cow.  221. 

1653.  So  in  pleading  proceedings  before  a  jus- 
tice of  the  peace,  or  other  court  of  inferior  juris- 
diction.    Bowman  y.  Russ,  ib.  234. 

1654.  In  appeal  from  a  justice  to  a  circuit 
court,  the  defendant  may  plead  in  writing,  and 
the  circuit  court  are  not  bound  to  reject  any  pleas 
that  present  an  appropriate  issue.  WheaUey  y. 
Phelps,  3  Dana,  302. 

1655.  The  presiding  judge  has  the  power  to 

fiye  further  time  to  a  defendant  to  plead,  when 
e  orders  his  plea  to  be  stricken  out.     JHmmier 
y.  Hamilton,  3  M'Cord,  425. 

1656.  After  the  first  term  next  succeeding  an 
office  judgment,  in  Virginia,  it  is  matter  of  mere 
discretion  in  the  court  whether  they  will  admit 
a  special  plea  to  be  filed  to  set  aside  that  judg- 
ment.   Resler  y.  Shehee,  1  Cranch,  110. 

1657.  A  «« brief  statemmit"  offered  by  the  de- 
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fendant,  after  the  pleadioffs  in  the  eaae  had  heen 
closed,  was  rejected  by  the  court,  thouffh  it  was 
subsequent  to  the  passage  of  the  law  abolishinf 
special  pleading,  in  Maine.  Potter  ▼.  TUcambf  2 
Fairf.  157. 

1658.  On  removing  a  cause  by  habeas  corpus^ 
the  plaintiff  must  declare  within  two  terms  after 
the  return  of  the  writ.  Bank  of  Orange  y.  Van 
Jlukin,  1  Cow.  58. 

1659.  The  filing  a  declaration,  and  a  bona  fide 
attempt  to  serve  it,  as  by  mailing  a  copy  to  the 
defendant's  attorney,  is  a  declaring,  within  the 
rule.  ib. 

1660.  In  pleading,  it  is  not  necessary  to  set 
forth  the  whole  of  a  will,  but  only  the  substance 
of  so  much  thereof  as  relates  to  the  point  in  ques- 
tion. Ambler  v.  /forton^  4  H.  &  M.  23.  Short 
pleas  are  admissible  only  by  consent.  Haak  v. 
Breidenbaeh^  6  Binn.  12 

1661.  A  devised  land  to  B,  his  wife,  for  life, 
remainder  to  C  and  D.  C  conveyed  his  moiety 
to  £,  whose  heirs  brought  an  action  for  partition 
against  D,  with  declaring  the  particular  estate 
devised  to  B.  D  pleaded  that  A  had  devised  the 
land  modo  et  forma,  and  it  was  held,  that  showing 
by  the  will  the  creation  of  the  particular  estate, 
and  proving  that  the  tenant  for  life  was  still  alive, 
was  a  verScation  of  the  plea,  and  available  in 
the  state  of  the  pleadings.  CockriU  v.  Calhoun, 
1  N.  d[;  M.  285. 

1662.  Where  a  cause  is  entered  in  the  superior 
court  for  trial  after  reversal,  it  is  unnecessary  for 
the  parties  to  plead  de  novo,  but  the  cause  may 
be  tried  upon  the  pleadings  in  the  court  below. 
Loomis  V.  Tuler,  4  Day,  141. 

1663.  In  New  Hampshire,  it  is  not  necessaiy 
to  plead  a  discharge  by  taking  the  poor  debtor  s 
oath  in  bar  of  an  execution  against  the  body,  in 
a  suit  upon  the  judgment.  J.  Foord's  case,  5  N. 
Hamp.  310. 

1664.  He  who  has  the  right  to  bring  a  cross 
action  has  a  right  of  discount  against  an  action 
brought.     Barnes  v.  Shelton,  Harper,  33. 

1665.  A  plea  that,  by  a  separate  writing,  exe- 
cuted simultaneously  with  the  note  sued  on,  the 
plaintiff  agreed  that,  unless  he  should  deliver  to 
the  defendant  a  certain  jackass  within  10  days, 
the  note  sued  on  was  to  be  given  up,  and  that  the 
jackass  had  not  been  delivered  within  that  time, 
or  afterwards,  contains  matter  sufficient  to  bar 
the  action.  JlfVieker  v.  Shropshire,  6  J.  J. 
Marsh.  328. 

1666.  It  is  a  good  defence,  to  an  action  by  a 
deputjr  against  the  sheriff  for  turning  him  out  of 
office,  in  violation  of  his  contract,  that  the  deputy 
has  been  guilty  of  a  certain  misfeasance,  and 
other  specified  improprieties  in  his  office,  for 
which  he  was  so  dismissed,  and  a  plea  to  that 
effect  is  a  full  answer  to  the  declaration.  Hoge 
V.  Trigg,  4  Munf  150. 

1667.  Where  leave  is  given  to  open  a  judg- 
ment entered  by  default,  and  to  plead  issuably, 
whether  the  court  will  allow  notice  of  infancy  to 
be  filed  by  the  defendant  —  qjuere.  M*Murtry  v. 
Campbell,  1  Ham.  262. 

1668.  A  plea,  to  an  action  of  deceit  in  selling  a 
horse,  that  the  plaintiff  had  filed  a  bill  in  chan- 
cery to  enjoin  the  payment  of  the  price  of  the 
horse,  upon  the  allegation  of  fraud  in  such  sale, 
and  that  the  bill  was  dismissed,  is  insufficient. 
Jarman  v.  Daniel,  1  J.  J.  Marsh.  198. 

1669.  Where  an  officer  was  sued  in  detinue  for 
a  chattel  taken  and  held  by  him,  evidence  of  his 
right  to  hold  is  not  admissible  under  a  plea  of  non 
detinet.     Cromwell  v.  Clay,  1  Dana,  578. 

1670.  In  a  petition  for  a  new  trial,  for  misplead- 


ing, on  the  ground  that  the  plaintiff  ought  to 
have  traversed  the  defendant's  plea,  instead  of 
demurring  to  it,  it  is  sufficient  to  allege  that  the 
plea  was  not  true,  and  that  the  plaintiff  could  not 
prove  it.     Corsa  v.  /tichols,  1  Root,  313. 

1671.  Where  goods  are  seized,  and  claimed  as 
forfeited  as  part  of  the  cargo,  the  claimant  may, 
if  he  chooses,  file  a  special  defence  on  the  point 
that  they  were  not  on  board  the  vessel  at  the 
time  the  forfeiture  was  incurred ;  but  it  is  also  in 
issue  on  the  general  denial  of  the  allegations  of 
the  libel .   U.  States  v.  ^n  open  Boat,  5  Mason,  232. 

1672.  Where  it  appears,  by  the  record,  that, 
before  the  defendant's  imparlance,  and  after- 
wards in  his  first  plea,  he  '*  came  and  defended 
the  wrong  and  injury,"  &c.,  such  defence  need 
not  be  repeated  in  his  other  pleas.  Dent  v.  Seott^ 
3  Har.  &  J.  28. 

1673.  A  plea  of  accord  and  satisfaction  is  not 
good  if  the  satisfaction  accrues  from  a  stranger ; 
or  if  the  satisfaction  is  not  complete.  Groshon  v. 
Grant,  Ky.  Dec.  315. 

1674.  Where  the  defendant,  in  a  suit  brought 
by  an  infant,  pleads  the  general  issue  without 
contesting  his  infancy ;  if  the  infancy  of  the 
plaintiff  is  a  link  in  the  chain  of  proof  necessazy 
to  establish  his  title,  he  must  prove  it  Orchard 
V.  Williamson,  6  J.  J.  Marsh.  558. 

1675.  A  plea  setting  forth,  in  the  language  of 
the  surveyors,  that  a  vessel  was  rotten  and  un- 
worthy of  repairs,  recommending  her  to  be  solu, 
&c.,  was  held,  on  demurrer,  to  he  sufficient,  and 
to  amount  to  a  plea  of  unseaworthiness.  Rogers 
V.  Jfiagara  Ins.  Co.  2  Hall,  86. 

1676.  Where  a  defendant,  in  an  action  on  a 
guaranty,  relies  on  the  statute  of  frauds,  and 
pleads  that  no  note  or  memorandum  of  the  con 
sideration  was  ever  signed  by  him,  the  plain 
tiff  must  show  (if  the  consideration  were  the  sale 
of  goods  to  a  third  person)  that  the  sale  and 
guaranty  were  simultaneous  acts  constituting  one 
agreement.  Wheelwright  v.  Moore,  1  Hall,  648. 
S.  C.  ib.  201.    S.  C.  2  ib.  143. 

1677.  A  plea  of  tender  cannot  be  rejoined  to 
part  of  a  replication,  and  a  demurrer  to  the  resi 
due.     Karthaus  v.  Owings,  6  Har.  &,  J.  134. 

1678.  Where  the  debt  or  duty  is  continuing,  a 
tender  should  be  pleaded  with  a  profert  in  curia 
and  it  should  conclude,  praying  judgment  whether 
the  plaintiff  ought  to  recover  any  damages  by 
reason  of  the  non-payment  of  the  sum  alleged  to 
have  been  tendered,  ih. 

1679.  If  a  plea  aver  a  discharge  from  imprison* 
ment  by  the  common  pleas,  unc&r  the  act  of  New 
York  for  the  relief  of  debtors  in  that  respect, 
on  execution  for  a  sum  within  the  jurisdiction  of 
that  court,  it  will  be  intended,  unless  denied  by 
the  replication,  that  such  court  had  jurisdiction. 
Currie  v.  Henry,  2  Johns.  433. 

1680.  A  plea  of  an  injunction  pending,  if  allow- 
able at  all,  should  allege  that  the  injunction  is 
pending,  that  it  had  been  granted  and  not  dis- 
solved, and  that  the  defendants  are  parties  there- 
to ;  and  such  plea  is  only  pleadable  in  abatement, 
except  in  popular  and  qui  tam  actions.  Ander* 
son  v.  Barry,  2  J.  J.  Marsh.  265. 

1681 .  A  wounding  cannot  be  justified  by  a  plea 
of  molliter  manus  alone.     Coz  v.  Cooke,  1  ib.  360 

1682.  A  plea  to  an  attachment,  that  the  defend 
ant  did  not  abscond,  &c.,  or  that  the  attache 
effects  were  not  the  property  of  the  defendant,  is 
not  good,  after  a  plea  to  the  action.    Meggs  v. 
Shaffer,  Hardin,  65. 

1683.  To  an  allegation  that  the  plaintiff  lost 
his  debt  in  consequence  of  the  defendant's  re- 
straining order,  a  plea  that  the  debtor  was  inaol 
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Yent  when  the  order  was  issued,  is  a  sufficient 
answer.     Keel  v.  Ogden^  3  Dana,  103. 

1684.  But  a  plea  that  the  debtor  was  insolvent 
when  procesfl  upon  an  attachment  bill  was 
served  on  him,  and  so  the  debt  was  not  lost  bj 
the  injunction,  presents  an  immaterial  issue,  ib. 

1685.  In  an  action  against  the  heir  on  the  debt 
of  his  ancestor,  to  a  plea  of  riens  per  descent,  at 
the  time  of  the  commencement  of  the  action,  the 
plaintiff  may  reply  that  the  defendant  had  lands 
before  the  time,  &c.,  and  if  this  issue  be  found 
for  the  plaintiff,  the  jury  shall  inquire  of  the 
yalae  of  the  land.  Roosevelt  v.  Fulton,  7  Cow. 
71. 

1686.  A  plea  of  a  legacy,  in  satisfaction  of  the 
plaintiff's  demand,  must  aver  that  the  bequest  or 
legacy  was  made  in  satisfaction  of  the  debt,  or 
was  intended  as  such  by  the  testator.  Merely 
pleading  the  bequest,  and  showing  it  to  be  greater 
than  the  debt,  is  bad,  as  an  argumentative  plea. 
Williams  t.  Crarv,  5  Cow.  368. 

1687.  A  plea  of*'  alien  enemy  *'  must  state  not 
only  that  the  plaintiff  is  an  alien  enemy,  but  that 
he  had  not  the  license  of  the  government  to  re- 
main in  the  country.  Bagwell  r.  Babe,  1  Rand. 
272. 

1688.  It  was  further  necessary,  during  the  war 
of  1812,  for  the  defendant  to  state,  in  his  plea, 
that  the  plaintiff  had  been  ordered  off  by  the  ex- 
ecutive of  the  United  States,  ib, 

1689.  If  one  plead  a  decree  of  insolvency  made 
by  the  probate  court,  it  should  be  with  an  aver- 
ment of  prout  patet  per  reeordum,  and  with  a 
profert  of  the  same.  Pkilpot  v.  M* Arthur,  1 
Fairf.  127. 

1690.  Such  a  defect  in  pleading,  however,  can 
only  be  taken  advantage  of  on  special  demurrer. 
ih, 

1691.  Where  paper  money  is  tendered,  the 
plea  ought  to  state  specially  the  kind  of  money 
which  was  offered,  **  and  that  the  defendant  was 
always  ready  to  pay  that  very  money."  If  it 
alleges  a  tender  of  money  generally,  the  defend- 
ant mast  bring  into  court  tnat  which  is  money  at 
the  time  of  the  plea  pleaded.  If  he  do  not,  the 
plaintiff  may  sign  judgment,  or  the  plea,  if 
offered  upon  setting  aside  an  office  judgment, 
ought  not  to  be  received.  Dovonman  v.  Doitm- 
man,  1  Wash.  26. 

1692.  In  New  York,  where  a  defective  plea  is 
put  in,  the  plaintiff  may  demur  to  it,  and  is  not 
obliged  to  take  iudgment  by  nil  dieit.  Under- 
wood V.  Campbell,  13  Wend.  78. 

1698.  In  Connecticut,  where  the  defendant 
has  pleaded,  it  has  not  been  the  practice  for  the 
plaintiff  to  sign  judgment  by  nil  ditit;  but  if  the 
plea  or  rejoinder  is  an  insufficient  answer  to  the 
plaintiff's  whole  cause  of  action,  he  may  demur; 
and  it  makes  no  difference  whether  the  plea  or 
rejoinder  professes  to  answer  the  whole,  or  only 
tf  part,  of  the  cause  of  action.  It  is  necessary, 
however,  that  the  whole  matter  of  defence  plead- 
ed should  cover  the  whole  charge.  Edwards  v. 
White,  12  Conn.  28. 

1694.  Indictment  for  assault  and  battery ;  plea 
that,  before  the  commencement  of  the  prosecu- 
tion, the  defendant  had  been  arrested,  on  the  war- 
rant of  a  justice  of  the  peace  of  the  county,  for 
the  charge!  set  forth  in  the  indictment,  and  that, 
after  a  full  examination  of  the  case,  the  justice 
had  acquitted  him  6f  the  offence.  Held,  on  de- 
murrer, that  the  plea  was  a  good  bar  to  the  pros- 
ecution.    Slate  V.  M' Corey,  2  Blackf.  5. 

1695.  In  an  acttCfn  on  t  bank  note,  a  plea  of  no 
demand  at  the  place  of  payment  must  also  allege 
readineis  to  pay,  and  a  tender  of  the  nfitoney  into 
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court.      Bank  of   Kentucky  v.  Hickey,   4    Litt. 
225. 

1696.  The  defendant  having  appeared,  and 
given  a  rule  to  declare,  it  is  error  to  take  an 
office  judgment  and  a  writ  of  inquiry,  without 
giving  the  defendant  a  rule  to  plead.  Welsh  v. 
Davis,  Ky.  Dec.  59. 

1697.  Where  the  defendant  in  a  suit,  afler  ser- 
vice of  the  writ,  and  before  entry  of  the  action, 
was  summoned  as  the  trustee  of'^the  plaintiff,  in 
a  foreign  attachment,  in  which  he  disclosed  the 
facts,  was  adjudged  trustee,  and  paid  over  to  the 
judgment  creditor,  on  execution,  all  he  owed  to 
the  plaintiff,  and,  at  a  subsequent  term,  pleaded 
these  f^cts  in  bar  of  the  original  action,  to  which 
the  plaintiff  demurred,  it  was  held,  that  the  plea 
was  a  good  bar,  and  that  the  defendant  was  en- 
titled to  his  costs  subsequent  to  the  joinder  in 
demurrer.     Killsa  v.  Lermond,  6  Greenl.  116. 

1698.  A  defendant,  who  has  not  entered  his 
appearance,  nor  filed  a  plea,  cannot  move  to 
enter  up  judgment  of  non  pros,  Rodericks  v. 
Payne,  1  M'Cord,  408. 

1699.  Upon  scire  facias  by  husband  and  wife, 
on  a  judgment  recovered  by  the  wife  whefi  sin- 
gle, suggesting  that  the  wife  had  intermarried 
with  the  husband  since  rendition  of  the  judg- 
ment, it  was  pleaded  in  bar  that,  at  the  date  of 
the  emanation  of  the  scire  facias,  the  wife  was 
not  married  to  the  husband,  as  suggested  in  the 
writ,  which  plea  concluded  to  the  country.  Held, 
on  general  demurrer,  that  the  plea  was  erro- 
neous, because  the  matter  was  pleadable  in 
abatement  only,  because  it  did  not  distinctljr 
negative  the  suggestion  in  the  writ,  nor  affirm 
any  matter  to  avoid  the  effect  of  it,  and  because 
it  should  have  concluded  with  a  verification. 
Buck  V.  Fovehee,  1  Leigh.  64. 

1700.  A  plea,  to  an  action  on  a  judgment,  that 
**  the  defendant  was  always  ready  and  willing  to 
liquidate  the  amount  due  on  the  judgment,  but 
that  the  plaintiff  had  failed  to  ascertain  and 
credit  the  amount  of  certain  sums  collected  un- 
der "  certain  agreements,"  &c.,  there  being  no 
allegatidn  that  any  moneys  had  been  collected 
by  the  plaintiff,  or  losses  incurred  by  his  negli- 
gence, is  bad  on  demurrer.  Black  v.  Everett,  5 
Stew.  &  Port.  60. 

1701.  A  plea,  averring  an  agreement  that  th^ 
defendant  should  <'  pay  m  the  clerk's  office,  to  be 
received  by  the  lessors,"  &c.,  and  then  averring 
he  did  deposit  the  sum  with  the  clerk,  according 
to  his  undertaking,  (without  saying  for  the  plain- 
tiff,) is  sufficiently  certain.  Unorii  v.  Drake,  1 
Dana,  46. 

1702.  A  defendant  cannot  plead  A  lost  release. 
Warder  v.  Evans,  2  Mis.  205. 

1703.  A  recovered  judgment  against  B  for 
neglecting  his  work,  and  leaving  part  undone ; 
B  then  sued  A  for  the  price  of  doing  the  whole 
work.  It  was  held  legal  in  A  to  set  dpi  B*s  neg- 
lect as  a  matter  of  de&nce  to  B's  claim.  Seward 
V.  Payne,  1  South.  91. 

1704.  Performance,  and  excuse  for  noh-per- 
fbrmance,  of  a  condition  precedent,  lire  matters 
of  law,  and,  therefore,  the  facts  ought  to  be  set 
fbrth  in  pleading.     Read  v.  Cisney,  4  Litt.  137. 

1705.  Pleading  by  a  guardian  is  not  nxi  admis- 
sion of  the  party's  minority.  Commonwealth  r 
Moore,  3  Pi<:k.  194. 

1706.  A  joint  plea,  bad  its  to  one  defendant,  is 
bad  as  to  all.    Moors  v.  Parker,  3  Mass.  310. 

1707.  A  plea,  in  an  action  on  a  note,  that  a 
third  person  is  the  real  owner,  with  a  verifica- 
tion,  and  then  pleading  usury,  and  tenderfnj^  an 
intth  In  proof  thereof,  is  bad,  tjt  tendering  isAei 
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not  triable  by  the  'same  tribunal.    Btnney  r.  Mer- 
chant^ 6  Mass.  190. 

170i3.  The  pica  of  aedo  nim,  by  the  old  cases, 
^ferred  to  the  time  of  plea  pleaded  \  but  now,  it 
feems  that  it  refers  to  the  commencement  of  the 
action.    Moore  v.  Moore^  Coze,  363. 

1709.  Special  non- tenure  may  be  pleaded  in 
bar  as  well  as  abatement.  Dewey  ▼.  Brown^  6 
Pick.  238. 

1710.  A  plea  of  special  non-tenure,  alle^nff 
that  A,  under  whom  the  tenant  held,  was  seiied 
af  the  demanded  premises,  without  stating  of 
what  estate  be  was  seized,  was  held  sufficient,  ib, 

1711.  Three  pleas  in  bar.  Issue  in  fact  on  the 
first  plea,  the  second  not  noticed,  replication  to 
the  third  plea,  demurrer  to  the  replication,  and 
judgment  for  the  plaintiff.  Held,  that  the  second 
plea  and  the  issue  should  be  disposed  of  before 
the  plaintiff  could  have  final  judgment.  Hannm 
w.  £»*"{>  3  Blackf.  34. 

1712.  Two  pleas  to  the  action.  Demurrer  to 
the  first  plea  sustained,  and  final  judgment  ren- 
dered thereon  for  the  plaintiff.  Held,  that  the 
judgment  was  erroneous,  the  second  plea  not 
Deing  disposed  of.  PaUerson  r.  Salmotiy  3  Blackf. 
131^ 

1713.  The  defendant,  in  replevin,  pleaded 
three  pleas  in  bar :  a  replication  to  one  of  them 
was  demurred  to,  and  the  demurrer  overruled. 
Held,  that,  whilst  the  other  pleas  were  undis- 
posed of,  the  plaintiff  could  not  have  final  judg- 
ment.    Fiiek  t.  JDmrn,  3  Blackf.  142. 

1714.  A  plea,  in  bajr  to  a  sdre  facias  against 
bail,  that  the  principal,  on  the  first  day  of  the 
term,  when  judgment  was  rendered  against  him, 
became  sick,  and  so  remained  until  ailer  the 
return  day  of  said  execution,  so  that  he  could 
not  have  been  removed  without  manifest  danger 
of  hie  life,  and,  after  the  return  day,  died,  is  an 
insufficient  plea.   Goodwin  v.  Smith,  4  N.  Hamp. 


1715.  Two  pleu  in  bar  of  the  whole  action. 
An  issue  in  law  as  to  one,  and  in  fact  as  to  the 
other.  Held,  that,  though  the  former  issue  be 
first  tried,  and  found  for  the  plaintiff,  he  cannot 
have  final  judgment  until  the  latter  be  also  found 
m  his  favor.    FisMi  v.  Cowanj  1  Blackf.  350. 

1716.  The  court  will  not  hear  a  cause  referred 
to  them  upon  an  a^rieed  statement  of  facts,  bv 
which  only  a  prelimmary  question  will  be  settled, 
leaving  the  merits  undecided.  Jiuetin  v.  fVHson, 
7  Mass.  205. 

1717.  Bills  against  attorneys  may  be  filed  in 
vacatioa;  and  we  suit  is  deemed  to  commence 
only  firom  the  time  of  filing  the  bill.  Sabin  v. 
Wood,  10  Johns.  218. 

1718.  Though  a  bill  against  an  attorney  is  en- 
titled generally  of  the  term,  the  plaintiff  is  allowed 
to  show,  at  the  trial,  the  time  when  the  cause  of 
action  arose,  ib, 

1719.  In  New  York,  a  judgo,  in  vacation,  may 
enlarge  the  time  for  making  a  case.  Black  v. 
Brown^  9  ib.  264. 

1720.  Where  one  of  the  charges  in  the  plain- 
tiff *s  demand  had  been  submitted  to  the  jurj  in 
a  former  action,  but  no  damages  had  been  given 
for  it,  and  the  jurv  in  the  second  suit  gave  a  ver- 
dict lor  the  whole  demand,  including  this  de- 
mand as  well  as  others,  the  whole  verdict  and 
judgment  will  be  set  aside,  as  the  court  cannot 
iay  what  part  of  it  was  given  for  the  improper 
charge,    irtpm  v.  Knox,  10  ib.  365. 

1721.  Where  a  rule  was  granted  to  set  aside  a 
default  on  payment  of  costs,  which  were  regular- 
W  demanded  of  the  defendant,  but  not  paid,  and 
Sao  plaivtiff  tiWwvdi  issued  mi  oji^eoiition  on 


the  judgment,  the  court  refused  to  set  aside  tho 
execution.    Pugshy  v.  Van  JJlen,  8  ib.  353. 

1722.  Where  a  favor  is  granted  to  a  party  oc 
payment  of  costs,  the  rule  is  conditional,  and  ho 
must  seek  the  other  party,  and  pay  or  tender  the 
costs,  instanter.  ib. 

1723.  Where  any  difference  arises  in  making 
up  a  feigned  issue,  ordered  by  the  court,  it  must 
be  settled  before  a  judjp,  at  his  chambers.  Rich' 
ards  V.  Brownf  7  ib.  330. 

1724.  Under  the  New  Hampshire  statute  of 
1818,  a  sdre  fadat  against  bail  must  allege 
notice  given  to  the  bail,  as  required  bv  the  stat- 
ute, or  it  is  bad  on  demurrer.  Emerson  v. 
Brown^  2  N.  Hamp.  347. 

1725.  If  usury  be  specially  pleaded,  and  tho 
court  reject  the  evidence  offered  upon  such 
special  plea,  it  may  be  admitted  upon  the  general 
issue.     Levy  v.  Gadsky^  3  Cranch,  180. 

1726.  In  an  action  ipd  tarn  for  taking  excessive 
usury,  the  declaration  stated  the  takmg  to  have 
been  in  pursuance  of  a  loan  of  ^200,  by  means 
of  a  promissory  note,  and  the  evidence  was  of  a 
loan  of  ^200  and  interest  thereon.  It  was  held, 
that  this  was  a  material  variance.  Drake  v.  Wat- 
son^ 4  Day,  37. 

1727.  In  New  Hampshire,  if  the  maker  of  a 
note,  in  assumpsit  by  an  indorsee  against  him, 
conclude  a  plea  of  usury,  with  an  otter  to  veri^ 
it  by  his  own  oath,  the  plea  is  bad,  unless  it  JL 
lege  that  the  payee  of  the  note  is  alive.  PUtmr 
mer  v.  Drake,  5  N.  Hamp.  151. 

1728.  Under  the  New  nampshire  act  of  usury, 
although  the  amount  of  forfeiture  exceeds  the 
whole  amount  lawfully  due,  the  usury  may  be 
pleaded  in  bar.     Gibson  v.  ^eani#,  3  ib.  165. 

1729.  Where  the  defendant  might  have  per* 
formed  his  undertaking  without  notice  from  the 
plaintiff,  a  special  notice  or  request  need  not  be 
averred,  in  an  action  for  his  non-perfonnance. 
Austin  V.  Richardson,  3  Call,  201. 

1730.  Where  A,  having  received  of  B,  who 
was  one  of  the  managers  of  a  lottery,  a  number 
of  lottery  tickets,  promised  B  to  return  them 
three  days  before  the  day  appointed  for  drawing 
the  lottery,  or  pay  $5  for  each  ticket,  it  was  held, 
that  B  could  mamtain  an  action  against  A,  for 
breach  of  his  contract,  without  alleging  or 
proving  notice  to  A  of  the  time  of  drawing.  DiM 
V.  FUmdsrs,  1  N.  Hamp.  246. 

1731.  Where  notice  to  the  defendant  of  any 
fact  is  necessary,  it  must  be  alleged.  Kingdsy  v. 
BO/,  9  Mass.  198.  Co/<  v.  Itirof,  17  ib.  229.  So, 
too,  in  case  of  dependent  agreements,  of  an  offer 
by  the  plaintiff  to  perform  his  agreement.  Tin* 
ney  v.  Ashlsy,  15  Pick.  546.  TUeston  v.  JVetosZJ, 
13  Mass.  406.  Kane  v.  Hood,  13  Pick.  281. 
Couch  V.  IngersoU,  2  ib.  292. 

1732.  So,  too,  in  case  of  a  contract  on  con- 
dition, of  the  performance  of  tho  condition* 
WkUakor  V.  Smith,  4  ib.  83.  Wilde,  J.,  in  SUm- 
wood  V.  &o«a/,  4  ib.  422. 

1733.  Where  notice  is  by  law  necessary,  a 
general  averment,  whereof  the  plaintiff  had  duo 
and  leffal  notice,  is  not  sufficient ;  but  the  notice 
must  be  particularly  set  forth,  that  the  court 
may  judge  of  its  sufficiency.  Rarely  v.  BayUy^ 

3  Conn.  438. 

1734.  Under  a  plea  of  no  rent  in  arrear,  tho 
defendant  may  show  that  the  house  was  rendered 
uninhabitable  by  a  storm.    Rwley  v.  Wighiman, 

4  M'Cord,  447. 

1735.  A  plea  of  tender  of  rent,  after  tho  day 
of  its  falling  due,  is  insufficient.  Dewey  v.  Hwii- 
pArsy,  5  Pick.  187. 

IT^S,  An  avowant  for  a  diitrtta  of  oattlo  of 
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a  ttniifer,  for  rent,  need  not  arer  that  thej  were 
Inmni  €i  cauekant  on  the  demiaed  premises.  It 
M  enough  to  ayer  that  they  were  there ;  and  it 
lie*  wiu  the  plaintiff  to  plead  that  they  were 
not  levmU  et  eouckani.  Wright  v,  Williams^  5 
Cow.  338. 

1737.  An  arowry  of  taking  ifoods  off  the  de- 
mised premises,  for  rent  in  arrear,  most  show 
affirmatively  that  the  tenant's  possession  con- 
tinned,  if  tM  lease  have  expired  ;  and,  if  in  New 
York  city,  that  the  statute,  requiring  the  landlord 
to  file  with  the  clerk  of  the  city  an  affidavit  that 
the  rent  distrained  for  is  due,  has  been  complied 
with,  or  it  will  be  bad  on  general  demurrer.  So, 
if  the  avowry  be  bad  in  part,  it  will  be  bad  in 
whole,  e.  g.^  if  only  part  of  the  rent  avowed  for 
is  the  subject  of  distress,  it  will  be  bad  for  the 
whole.     Bwrr  v.  Van  Buskirk^  3  Cow.  963. 

1738.  In  avowry  of  a  distress  for  rent,  the  de- 
fendant must  set  forth  his  title.  But  he  need 
not  trace  his  title  down  from  its  remotest  source. 
Thus  an  avowry  that  ^  he  is  seised  in  his  demesne 
as  of  fee,**  generally,  is  sufficient  Wright  v. 
WUliams,  5  ib.  338. 

1739.  In  avowing,  as  executor,  for  a  distress  for 
rent,  the  avowant  must  show  affirmativelv  that 
the  rent  fell  due  before  his  testator's  death,  this 
oeing  a  part  of  his  title,  ih. 

1740.  A  copy  of  an  order,  enlarging  the  time 
to  plead,  must  be  served  on  the  plaintiff's  attor- 
ney :  a  mere  notice  is  not  sufficient.  Chutham 
v.  Lewis^  2  Johns.  104. 

1741.  New  notice  of  the  rule  to  plead,  in  New 
York,  need  not  be  given  after  amendment  of 
declaration.    Aumymous^  4  Wend.  197. 

1742.  Where  a  person  accepts,  without  objec- 
tion, an  article  manufactured  for  him,  he  is  not 
entitled,  in  an  action  against  him  for  the  price 
thereof,  to  show  that  the  workmanship  was  bad. 
His  remedy  i>  by  a  cross  action.  Everett  v.  Gray^ 
1  Mass.  101.  But  see  Taft  v.  Montague,  14  ib. 
982.285. 

1743.  Where  there  are  reciprocal  covenants 
in  the  same  deed,  depending  on  the  same  rule  of 
damages,  one  covenant  may  be  pleaded  in  bar  of 
another,  to  avoid  circuity  of  action.  But  where 
the  covenants  are  distinct  and  independent,  they 
cannot  be  so  pleaded.  Oibeon  v.  Gibson,  15  ib. 
106,  1 12. 

1744.  Though  a  plea  admit  the  registry  of  an 
adverse  title-deed,  yet  it  may,  in  proper  cases, 
well  aver  the  want  of  actual  knowledge  of  the 
existence  of  the  deed ;  and  the  fact  will  be  well 
pleaded.     Steward  v.  Men,  5  Greenl.  103. 

1745.  One  received  a  yoke  of  oxen  to  keep  for 
the  owner,  and  agreed  to  feed  them  for  their 
work,  and  return  them  at  a  fixed  day,  or  pay  a 
certain  sum  of  money  for  them,  in  which  case 
the  owner  was  to  release  his  riffht.  The  bailee 
sold  them,  and  his  vendee  rescHd  them.  Upon 
the  expiration  of  the  term,  the  money  not  having 
been  paid,  the  owner  demanded  the  oxen,  and, 
upon  refusal,  brought  an  action  of  trover  for 
them.  Held,  that  trover  would  not  lie.  Vincent. 
v.  Come/i,  13  Pick.  294. 

1746.  Where  a  not.  jtroe.  has  been  entered  by 
leave  of  the  court,  it  must  be  presumed  that  there 
was  proper  occasion  for  entering  it,  until  the  con- 
trary appears ;  and  it  is  no  ground  for  arrest  of 
judgment,  that  it  does  not  appear  that  the  party 
naa  interposed  any  defence  which  could  warrant 
a  not.  pros,  as  to  him.  Gate  v.  Pecker,  6  N. 
Hamp.  417. 
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I.  Setttement  in  General. 

11.  Settlement  in  Maine, 

III.  Settlement  in  Jfew  Hamfshire. 

IV.  Settlement  in  Vermont, 

y.  Settlement  in  MassachusettM, 

VI.  Settlement  in  Connecticut, 

VII.  Settlement  in  Jfew  York, 

VIII.  Settlement  in  Jfew  Jersey. 

IX.  SMenunt  in  Pennsylvania  and  Ohio. 

X.  Powers  and  Liabilities  of  Overseers  and 

Tovms  in  Maine, 

XI.  In  J^ew  Hampshire. 

XII.  In  Vermont, 

XIII.  In  Massachusetts, 

XIV.  In  Connecticut. 
XV.  In  Jfew  York. 

XVI.    In  Jfew  Jersey 
XVII.    In  Pennsylvania,  Ohio,    Virginia,  and 

South  Carolina. 
XVllI.    Of  Apprenticing  Pauper  Children. 

I.    Settlement  in  General, 

1.  A  settlement  is  not  lost  or  gained  by  chan- 
ging the  domicil  from  one  place  to  another  in  the 
same  town.  Princeton  v.  It  est  Boylston,  15  Mass. 
257. 

2.  The  incorporation  of  a  district  into  a  town 
makes  no  alteration  in  the  settlement  of  persons 
residing  within  the  territory.  WalpoU  v.  Hop- 
kinton,  4  Pick.  357. 

3.  A  pauper,  whose  settlement  in  a  town  was 
acquired  in  a  part  which  was  afterwards  incor- 
porated into  a  new  town,  but  whose  home,  at  the 
time  of  the  division,  was  in  the  other  part,  was 
held  not  to  have  a  settlement  in  the  new  town 
Sutton  V.  Dana,  4  Pick.  117. 

4.  The  annexation  of  a  part  of  one  town  to  an 
adjoining  town  has  the  game  efiect  as  the  incor- 

{>oration  of  a  new  town,  so  far  as  regards  the 
egal  settlement  of  the  persons  resident  on  the 
territory  thus  annexed.  HalloweU  v.  Bowdoin- 
ham,  1  Greenl.  129. 

5.  But  such  annexation  does  not  transfer  the 
settlement  of  anv  persons  except  those  who  ac- 
tually  dwell  and  nave  tiieir  homes  upon  the  ter- 
ritory set  off  at  the  time  of  ite  separation,  ib. 

6.  The  incorporation  of  a  town  fixes  the  set- 
tlement of  all  persons  having  their  legal  home 
within  the  territory  incorporated,  whether  they 
be  actually  resident  thereon  at  the  time  of  the 
incorporation  or  not.  St.  George  v.  Deer  Isle,  3 
ib.  390. 

7.  If,  at  the  time  of  the  incorporation  of  a  town, 
a  person,  having  a  legal  home  there,  be  resident 
in  another  town,  at  service,  with  the  intention 
of  returning  at  some  future  day,  which  inten- 
tion was  afterwards  abandoned,  such  subsequent 
abandonment  of  the  purpose  of  returning  does 
not  affect  the  question  of  settlement,  ib. 

8.  Where  '« all  the  inhabitanU  "  living  within 
certain  limits  were  incorporated  into  a  distinct 
town,  it  was  held,  that  an  infant  oauper,  residing 
within  those  limito,  who  had  a  settlement  else- 
where in  the  right  of  her  father,  was  not  in- 
eluded.    Marlborough  v.  Hthron,  2  Conn.  20. 

9.  A  person,  who  would  have  been  setUed  in 
a  new  town  had  he  been  at  home  when  it  was 
formed,  is  settied  there,  notwithstanding  he  wa^ 
then  absent,  unless  he  has  gained  a  settlement 
elsewhere.    Mantefttld  v.  Granb^,  1  Root,  179. 

10.  Where  a  new  township  is  established  of 
part  of  aa  c^d  one,  it  ii  charged  with  the  support 
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of  paupers  residing  within  its  limits.     Centre  ▼. 
WUU,  7  Ham.  (Part  2d,)  171. 

11.  Where  a  new  county  line  divides  a  town- 
ship, and  the  residence  of  a  pauper  falls  within 
the  new  county,  the  old  township  is  liable  for  his 
support,  in  Ohio.     Pike  v.  Union^  5  Ham.  529. 

12.  Where  a  town  is  divided,  by  an  act  of  the 
legislature,  into  two  towns,  and  the  poor  are 
also  directed  to  be  divided  between  the  two, 
those  who  afterwards  become  paupers  are  to  be 
considered  as  settled  within  the  towns  within 
which  they  were  respectively  born,  and  not 
where  they  happened  to  reside  at  the  time  of 
the  division.  Washington  v.  Stai^ford,  3  Johns. 
193. 

13.  Where,  upon  the  incorporation  of  a  new 
town  from  part  of  an  old  town,  it  is  provided 
that,  by  payment  of  a  certain  sum  to  the  origi- 
nal town,  the  new  town  should  be  exempted 
from  all  expense  on  account  of  any  poor  person 
belonging  to  the  old  town  previous  to  the  incor- 
poration, except  such  persons  as  might  thereaf- 
ter be  returned  as  paupers  from  some  other  town, 
and  who  were  born  in,  or  were  formerly  inhab- 
itants of,  that  part- of  the  old  town  which  con- 
stitutes the  new  town,  this  was  held  to  refer 
only  to  those  persons,  settled  in  the  old  town,  ab- 
sent  at  the  time  of  incorporation,  and  who  were 
born  within  the  limits  of  the  new  town,  or  had 
their  last  habitation  there.  Salem  v.  Hamilton^  4 
Mass.  676. 

14.  Where  a  new  town  was  formed  from  parts 
of  several  old  ones,  with  a  provision  that  the 
new  town  should  **  maintain  and  support  all 
such  persons  as  heretofore  have  been,  now  are, 
or  hereafter  shall  be,  inhabitants  of  those  parts 
of  the  former  towns  composing  the  new  town, 
and  are,  or  may  become,  chargeable,  according 
to  the  laws  of  this  commonwealth,  and  who  have 
not  obtained  a  settlement  elsewhere  therein," 
held,  that  the  new  town  was  not  obliged  to  sup-* 
port  a  pauper  supported  by  the  old  town  on  the 
territory  forming  the  new  one,  who  had  a  settle- 
ment by  real  estate  in  the  old  one.  .  Saulhbridge 
T.  Charlton,  15  Mass.  248. 

15.  Where  an  old  town  is  divided  into  two  new 
towns,  those  who  have  settlements  in  the  old 
town  will  become  settled  in  tlie  towns  respec- 
tively where  they  may  reside  at  the  time  of  the 
incorporation.  West  Springfield  v.  Chranville^  4 
Mass.  486.     Westport  v.  Dartmouth,  10  ib.  341. 

16.  But  if  the  party  have  no  settlement  at  the 
time  of  the  incorporation,  he  does  not  acquire  one 
by  the  incorporation.  West  Springfield  v.  Gran- 
ville, 4  ib.  486. 

17.  An  occasional  absence,  however,  or  a  fail- 
ure, through  sickness,  of  performing  a  particular 
act,  does  not  interrupt  the  acquisition  of  a  settle- 
ment.    Paris  V.  Hiram,  12  ib.  262. 

18.  But,  b^  a  compulsory  removal  from  the 
precinct,  he  is  disabled  from  acquiring  a  settle- 
ment, ib. 

19.  If  the  territory  be  unincorporated  before 
the  incorporation  into  a  town,  the  incorporation, 
ipso  facto,  gives  every  inhabitant  a  settlement. 
Bath  V.  Bowdoin,  4  Mass.  452.  Bue/^field  v.  Gor- 
ham,  6  ib.  445. 

20  After  the  incorporating  of  a  town,  no  agree- 
ment between  the  towns  is  binding,  if  it  differ 
from  the  act  of  incorporation.     Norton  v.  Mans- 
field,  16  ib.  48. 

21.  And  any  agreement  between  towns  will 
hot  change  the  settlement  of  the  inhabitants. 
Brewster  v.  Harwich,  4  ib.  281. 

22.  Where  a  part  of  a  town  was  about  to  be 
incorporate4  mto  a  new  town,  and  it  was  agreed 


that  those  who  should  afterwards  become  charge 
able  as  paupers  should  be  supported  by  the  town 
from  whose  territory  thev  derived  their  settle- 
ment, it  was  held,  notwithstanding  the  statute 
dividing  the  town  recognized  such  agreement, 
that  the  original  town  was  still  liable  to  others 
for  the  support  of  one  whose  settlement  was  de- 
rived from  the  territory  composing  the  new  town, 
but  who  was  not  an  inhabitant  of  the  town  at  the 
time  of  corporation.  Westborough  v  Franklin,  15 
ib.  254. 

23.  A  new  town  was  formed  of  several  old 
towns ;  sundry  inhabitants  within  the  limits  of 
the  new  town  were,  with  their  estates  and  the 
heirs  and  assigns  of  such  estates,  to  remain  to 
the  towns  to  which  they  had  before  belonged, 
but  were  authorized,  at  their  pleasure,  afterwards, 
to  transfer  themselves  and  their  estates  to  the 
new  town.  A,  an  inhabitant  so  situated,  sold 
his  estate  to  B,  and  removed  elsewhere  ;  B  after- 
wards availed  himself  of  the  privilege,  and  be- 
came, with  the  estate  he  had  so  purchased,  a  part 
of  the  new  town.  It  was  held,  that  tlie  settle- 
ment of  A  was  not  thereby  affected.  Lancaster 
V.  Sutton,  16  ib.  112. 

24.  Upon  the  incorporation  of  the  town  of  A 
from  part  of  the  town  of  B,  it  was  enacted  that  A 
should  receive  and  support  a  certain  portion  of 
poor  persons,  then  chargeable  to  B.  S.,  one  of 
the  said  poor  persons,  (whose  settlement  in  B 
was  not  derived  from  his  residence  on  that  part 
of  its  territory  which  was  formed  into  A,)  was, 
with  his  wife  and  children,  assigned  to,  and  re- 
ceived and  supported  by  A,  by  an  agreement 
between  the  two  towns,  made  pursuant  to  the 
said  act  of  incorporation.  It  was  held,  that  the 
said  S.  did  not  thereby  acquire  a  settlement  in  A, 
and  that  his  children  born  after  the  agreement 
were  not  chargeable  to  that  town,  nest  Boyl- 
ston  V.  Boylston,  15  ib.  261. 

25.  The  place  of  a  person's  birth  will  be  taken 
to  be  his  place  of  settlement,  until  it  be  shown 
that  he  has  a  settlement  elsewhere.  Sterling  v. 
Plainfield,  4  Conn.  114.  Danhury  v.  JVew  Haven, 
5  ib.  584.  Alexandria  v.  Kin^wood,  3  Halst.  379. 
Redingtan  v.  Tewkshury,  1  pienn.  289.  Bern  ▼. 
Knox,  6  Cow.  433.  J^iskayuna  v.  Jilhany,  2  Co^. 
537. 

26.  And  his  settlement  out  of  the  state  is  no 
settlement  so  as  to  change  the  settlement  by 
birth.     Alexandria  v.  Kingwood,  3  Halst.  370. 

27.  In  Connecticut,  the  settlement  of  a  father 
is  communicated  to  his  children  by  parentage 
Sterling  v.  Plaii^field,  4  Cbnn.  114. 

28.  If   the  father  gain  a  new  settlement,  a 
child  of  full  age  voluntarily  residing  with  him 
does  not  also  acquire  the  new  settlement  Spring 
field  V.  Wilbraham,  4  Mass.  493. 

.29.  In  Connecticut,  a  child  not  emancipated, 
after  the  death  of  his  father,  from  whom  he  had 
derived  a  settlement,  takes  the  settlement  of  his 
mother  acquired  in  his  own  right ;  and  the  mere 
fact  that  he  has  left  the  family,  and  is  not  sub- 
ject to  the  actual  control  of  his  parent,  does  not 
constitute  his  emancipation.  Borrah  v.  Stoning' 
tan,  4  Conn.  373. 

30.  A  change  in  the  settlement  of  the  father, 
if  made  after  the  son  is  emancipated,  will  not 
affect  that  of  the  son.  Jiiskayuna  v.  Albany,  S 
Cow.  537. 

31.  To  gain  a  settlement  by  apprenticeship, 
the  pauper  must  have  served  two  years,  under 
an  indenture  or  deed,  or  contract  or  writing  not 
indented,  ib. 

32.  The  place  of  birth  of  an  infant  pauper  is, 
pfima  facie,  his  place  of  settlement ;  but  it  may 
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be  ramoTed  to  the  last  legal  Bettlement  of  the 
parents,  when  discovered.  Vtmtm  v.  SmUkmU^^ 
17  Johns,  89. 

33.  A  child,  whose  father  has  no  settlement, 
takes  the  settlement  of  the  mother.  Hebron  v. 
Colchester^  5  Day,  169.  Lebanon  y.  Hebron,  6 
Conn.  45. 

34.  A  legitimate  child,  deriving  its  settlement 
from  its  famer,  cannot  acquire  that  of  its  mother. 
ScUuate  v.  Hanover,  7  Pick.  140. 

35.  A  male  child  can  gain  no  settlement  in  his 
own  riffht  during  his  minority,  although  he  he 
married.     Taunton  v.  Plymouth,  15  Mass.  203. 

36.  And  even  if  he  move  from  the  town  during 
his  minority,  and  acquires  no  settlement  in  his 
own  right,  he  retains  that  of  his  father.  Attlebo- 
rough  V.  Harwich,  17  Mass.  398.  Jeferson  v.  Le- 
tart,  3  Ham.  99.     Bemy.  Knox,  6  Cow.  433. 

37.  A  child,  not  emancipated,  follows  the  set- 
tlement of  its  father,  although  not  residing  in 
the  father's  family  at  the  time  he  changes  the 
place  of  his  settlement.  Salisbury  v.  Orange,  5 
N.  Hamp.  348. 

38.  In  ascertaining  the  settlement  of  a  pauper, 
the  presumption  is,  that  children  under  the  age 
of  21  years  are  unemanci  paled,  and  that  persons 
ahove  that  age  are  emancipated,  until  the  con- 
trary appear.     Fitxwilliam  v.  Troy,  6  ib.  166. 

39.  A  pauper  who,  from  infirmity  of  mind  or 
body,  is  obliged  to  remain  with  his  parents  after  he 
is  21  years  of  age,  cannot  be  considered  as  eman- 
cipated so  long  as  he  so  remains,  and  is  considered 
as  having  the  settlement  of  his  father  during  that 
time.     Orford  v.  Rumney,  3  N.  Hamp.  331. 

40.  A  child  is  not  emancipated  by  being  given 
away  to  its  relatives.  Salisbury  v.  Orange,  5  N. 
Hamp.  348. 

41.  A  ward  has  a  right  to  reside  with  his 
guardian,  and  such  residence  gains  him  no  settle- 
ment.    Salisbury  v.  Fairfield,  1  Root,  131. 

42.  A  pauper,  having  a  settlemen  with  her 
father  in  H.,  removed,  while  a  minor,  with  him 
to  C,  where  she  resided  in  his  family  more  than 
•iz  years  after  she  became  of  full  age,  and,  during 
that  period,  supported  herself.  Held,  that  she 
thereby  acquired  a  settlement,  in  her  own  right, 
in  C.     Lebanon  v.  Hebron,  6  Conn.  45. 

43.  A  legitimate  child,  being  a  minor,  and  hav- 
ing a  settlement  derived  from  its  father  at  the 
time  of  his  death,  does  not  follow  any  new  set- 
tlement afterwards  acquired  by  the  mother. 
Fairfield  v.  Canaan,  7  Greenl.  90. 

44.  If  the  minor  child  reside  out  of  the  state, 
whether  as  an  indented  apprentice  or  "not,  his 
settlement  changes  with  that  of  his  mother. 
Cheat  Barrington  v.  Tyringham,  18  Pick.  264. 

45.  Minor  children  follow  the  settlement  which 
their  mother  acquires  by  a  second  marriage,  pro- 
vided none  has  been  gained  from  their  father. - 
Parsonsfield  v.  Kennebunkport,  4  Greenl.  47. 

46.  Minor  children,  having  the  settlement  of 
their  mother,  do  not,  by  common  law,  acquire 
any  new  one  she  may  gain  by  marriage.  Free- 
town  V.  Taunton,  16  Mass.  52. 

47.  A  wife  and  minor  child  can  have  no  settle- 
ment separate  from  the  husband  and  father.  Shir- 
ley  V.  iVatertown,  3  ib.  322. 

48.  But  children  do  not  take  the  settlement 
of  their  parents,  if,  by  any  legal  emancipation, 
they  can  acquire  one  of  their  own.  Charlestown 
V.  Boston^  13  Mass.  469. 

49.  The  marriage  which  will  give  a  wife  the 
settlement  of  her  husbond,  must  be  such  as 
our  laws  recognize,  and  the  parties  must  be  com- 
petent to  contract.  Dalton  v.  Bemardston,  9  ib. 
901.    Middleborough  v.  Rochester,  12  ib.  363. 


50.  The  wife  takes  the  settlement  of  her  hus- 
band, if  he  has  one,  and  her  own  becomes  extinct. 
If  the  husband  has  no  settlement,  that  of  the  wife 
is  suspended,  so  long  as  they  continue  to  cohabit 
together.  Hebron  v.  Colchester,  5  Day,  169. 
Danbury  v.  J^ew  Haven,  5  Conn.  584.  Alexan- 
dria V.  Kingwood,  3  Halst.  370.  Sherburne  v. 
Norwich,  16  Johns.  186. 

51.  The  settlement  of  a  widow,  acquired  after 
the  death  of  ber  husband,  is  communicated  to  her 
infant  children.    Dedham  v.  J^atick,  16  Mass.  135. 

52.  The  settlement  of  a  female  inhabitant  in 
Connecticut,  who  marries  a  foreigner  having  no 
settlement  in  the  state,  is  not  affected  by  the 
marriage.     Lebanon  v.  Hebron,  6  Conn.  45. 

53.  A  woman  belonging  to  Connecticut,  mar- 
ried to  an  inhabitant  of  another  state,  may  gain 
a  settlement  in  Connecticut  by  commorancy,  if 
her  marriage  is  void.  Johnson  v.  Huntington,  1 
Day,  212. 

54.  The  marriage  of  a  woman,  having  a  settle- 
ment  in  Connecticut,  to  a  man  havmg  none, 
does  not  extinguish  her  settlement,  or  suspend 
its  operation  so  as  to  prevent  the  transmission  of 
it  to  their  child.  J^Tewtown  v.  Stratford,  3  Conn. 
600.     Otsego  V.  Smithfield,  6  Cow.  760. 

55.  Therefore  where  a  foreigner,  who  had 
gained  no  settlement  in  this  country,  married  a 
woman  who  was  a  settled  inhabitant  of  the  town 
of  N.,  and  had  a  child,  which  was  bom  in  S.,and 
the  father  soon  afterwards  absconded,  it  was 
held,  that  the  settlement  of  the  child  was  in  the 
town  of  N.  ib. 

56.  The  mother  of  an  infant  pauper  settled  ia 
one  township  does  not  change  the  infant's  resi- 
dence by  marrying  a  second  husband  settled  in 
another  township,  and  there  residing  without  the 
infant  pauper.  Bloomfield  v.  Chagrin,  5  Ham.  315. 

57.  Where  the  parents  of  an  infant  pauper 
were  divorced,  and*  the  mother  was  appointed 
guardian,  it  Was  held,  that  the  pauper's  settle- 
ment, acquired  in  her  father's  right,  was  not 
thereby  affected.  Marlborough  v.  Hebron,  2 
Conn.  20. 

58.  Where  the  wife  is  a  free  woman,  and  the 
husband  is  a  slave,  the  latter  is  not  emancipated, 
nor  the  former  enslaved^  bv  the  marriage.     The 
children  of  such  marriage  rollow  the  condition  of 
their  free  mother,  as  to  their  civil  rights,  and  she 
has  the  custody  and  control  of  them,  during  their 
infancy,  as  if  the  father  was  dead.    The  settle 
ment  of  the  children  belongs  to   the  town  ii 
which  the  mother  had  her  last  legal  settlement 
without  regard  to  the  husband.    Marbletown  i 
Kingston,  &  Johns.  1. 

59.  R.  M.  became  chargeable  as  a  pauper  to 
the  town  of  W.,  in  Maine,  she  then  residing 
therein.  The  sons  of  the  pauper  refunded  to  the 
town  the  amount  it  had  expended  on  her  behalf, 
and  also  gave  an  obligation  "  to  support  her  as 
long  as  thev  were  able.*'  After  which  she  was 
supported  by  her  sons  m  another  town  for  a 
period  of  five  successive  years.  It  was  held,  that 
she  gained  a  legal  settlement  in  the  latter  town, 
notwithstanding  the  taking  and  holding  of  said 
obligations  by  the  town  of  W.,  and  the  support 
rendered  by  the  sons  in  pursuance  of  it.  Stan- 
dish  V.  Windham,  1  Fairf.  97. 

60.  An  idiot,  or  person  non  compos,  may  ac 
quire  a  settlement  by  any  mode  not  requiring  any 
act  of  volition  of  his  own.     Green  v.  Buckfield 
3  Greenl.  139. 

61.  The  settlement  of  a  person  non  compos, 
though  of  full  age,  will  follow  that  of  his  fatner, 
with  whom  he  resides.     Wiscasset  v.  Waldobo 
rough,  ib.  368. 
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G2.  An  idiot,  who  Htm  with  and  it  rapported 
br  the  mother,  has  the  settlement  of  the  mother. 
East  Hartford  v.  Middletovniy  1  Root,  196. 

63.  The  illegitimate  rum  compos  child  of  a  non 
compos  mother  is  considered  as  emancipated,  for 
all  the  purposes  of  the  act  concerning  the  settle- 
ment and  sapport  of  the  poor.  ib. 

64.  Incipient  insanity  does  not  incapacitate  one 
for  gaining  a  settlement.  Bttekland  r.  CkarU' 
mont,  3  Pick.  173. 

65.  A  bastard  child  has  the  settlement  of  its 
mother.  Canaan  v.  Salishurv^  I  Root,  155. 
Windsor  t.  Hartford^  2  (yonn.  ^, 

66.  A  man  and  woman,  having  settlements  in 
the  same  town,  intermarried,  and,  the  town  being 
afterwards  divided  into  two,  it  was  held,  that  Uie 
wife  took  the  settlement  of  her  husband,  and  the 
settlement  of  her  illegitimate  child  followed 
tliat  of  the  ntother.  Jforth  Bridgewater  t.  East 
Bridgewater^  13  Pick.  303. 

67.  The  settlement  of  an  illegitimate  child  is 
in  the  town  where  the  mother  had  her  settle- 
ment at  the  time  of  its  birth.  Fayette  ▼.  Leeds, 
I  Fairf.  409.  Sidney  v.  Win/krop,  5  Greenl.  123. 
Hebron  v.  Marlborough,  2  Conn.  18. 

68.  An  illegitimate  minor  child,  bom  in  one 
town  of  a  woman  who  has  since  acquired  a  set- 
tlement bj  marriage  in  another  town,  takes  the 
settlement  of  its  mother  thus  acquired.  A*eio 
Haven  r.  Jfewtotony  12  Conn.  165.  Danbury  y. 
JVew  Haven^  5  ib.  584. 

69.  An  illegitimate  child  does  not  lose  its 
original  settlement,  and  gain  a  new  one,  until 
emancipated  firom  the  control  of  the  mother,  its 
natural  guardian.     Fayette  v.  Leeds,  \  Fairf.  409. 

70.  A  bastard,  born  in  Massachusetts  of  a 
mother  having  a  settlement  in  Connecticut,  takes 
such  settlement  of  his  mother.  Woodstock  v. 
Hooker,  6  Conn.  35. 

71.  A.,  an  inhabitant  of  O.,  married  a  woman 
who  had  her  settlement  in  G.  Upon  ascertain- 
in^,  soon  after,  that  she  had  been  begotten  with 
ehtld  previous  to  his  marriage,  he  prayed  the 
legislature  for  a  divorce,  which  was  granted.  In 
an  action  by  G.  against  O.,  for  the  maintenance 
of  the  woman  subsequent  to  the  divorce,  it  was 
held,  that  the  marriage  was  originally  valid,  and 
was  not  avoided  ab  initio  by  the  act  of  divorce ; 
and  that  the  woman,  therefore,  took  the  settle- 
ment of  her  husband  in  O.,  and  communicated 
such  settlement  to  her  illegitimate  child.  QtUl' 
ford  V.  Oxford,  9  ib.  321. 

72.  Where  certain  advancements  were  made 
by  the  selectmen  of  a  town  to  a  female  pauper, 
to  aid  her  in  a  prosecution  for  the  maintenance 
of  a  bastard  child,  and  for  her  personal  relief, 
which  were  afterwards  reimbursed  to  the  town 
from  money  paid  by  the  putative  father  of  the 
child,  on  a  settlement;  it  was  held,  that  such 
advancement  had  no  effect  to  prevent  her  from 
ffaining  a  settlement  in  another  town  by  resi- 
dence.    Lebanon  v.  Hebron,  6  ib.  45. 

73.  The  settlement  of  a  non  compos  follows  his 
father*s,  though  he  be  of  age.  l^ton  v.  ^orth' 
bridge,  15  Mass.  237. 

74.  Unless  he  become  so  after  he  has  come  of 
age.     Btukland  v.  Charlemont,  3  Pick.  173. 

75.  A  foreigner  gains  no  settlement  by  com- 
morancy.    Somers  v.  Barkhamstead,  1  Root,  398. 

76.  A  person's  settlement  in  a  town  may  be 
suspended,  but  not  lost,  until  another  is  gained  in 
some  other  town.  Jforwich  v.  Windham,  1  Root, 
232. 

77.  Citizens  of  any  of  the  United  States  are 
not  to  be  considered  an  foreigners,  but  have 
their  own  settlement,  and  that  of  their  wives  and 


Ikmilies,  in  the  state  to' which   they  belong* 
Windham  v.  Jforuneh,  ib.  406. 

78.  A  certificate  of  a  town  clerk,  that  a  person 
was,  by  the  civil  authority  and  selectmen,  de- 
clared to  be  legally  qualified  to  be  admitted  • 
freeman,  accompanied  by  parol  proof  that  he  was 
so  admitted,  is  not  evidence  to  prove  that  he  wna 
at  that  time  an  inhabitant  of  such  town.  Bark' 
hamstead  v.  Parsons,  3  Conn.  1. 

79.  A  person  having  a  settlement  in  one  state 
loses  it  by  gaining  a  settlement  in  another  state, 
and  can  regain  his  former  settlement  in  no  other 
manner  than  any  other  inhabitant  of  another 
state.    Middleton  v.  Lyme,  5  ib.  95. 

80.  If  a  pauper  has  obtained  no  legal  settle- 
ment, by  residence  or  otherwise,  he  must  be 
maintained  by  the  township  where  he  becomes 
chargeable.     StUltoater  v.  Oreen,  4  Halst.  59. 

81.  The  selectmen  of  one  town  have  no  au- 
thority to  appoint  an  overseer  over  a  person  in 
another  to  wn .    Stratford  v .  Fairfield,  3  Uonn .  588. 

82.  The  admissions,  either  by  acts  or  declara- 
tions, of  the  overseers  of  the  poor  of  a  town,  can- 
not have  the  effect  to  change  the  settlement  of  a 
pauper  from  one  town. to  another.  Peru  v.  TVcr- 
ner,  1  Fairf.  185. 

83.  In  case  of  the  contested  settlement  of  a 
pauper,  his  declarations  made  while  in  one  of  the 
towns  litigant,  indicative  of  his  intentions  as  to 
the  place  of  his  residence,  were  held  to  be  admis- 
sible in  evidence  as  facts  or  parts  of  the  res  gfS' 
tet,  though  such  pauper  be  living,  and  present  in 
court  at  the  time  of  the  trial.  Baring  v.  Calais,'' 
2  ib.  463. 

84.  In  this  case,  the  court  decided  that  matters 
founded  on  irregularities  in  the  proceedings 
should  take  the  same  course  with  dilatory  pleas ; 
and  that  the  merits,  or  what  involved  the  ques- 
tion of  settlement,  might  go  to  a  jnry .  RUhmand 
V.  Milton,  Brayt.  188. 

85.  Where  an  order  is  made  for  the  removal 
of  a  pauper  from  A  to  B,  frota  which  order  the 
overseers  of  B  appeal,  but  the  overseers  of  A  take 
back  the  pauper,  and  the  appeal  is  consequently 
never  prosecuted,  the  order,  though  unreversed, 
is  not  evidence  that  the  pauper's  settlement 
was  in  B      Vernon  v.  SmithviUe,  17  Johns.  89. 

86.  A  town  exercising  jurisdiction,  for  more 
than  12  years,  over  territory  ultimately  found  to 
belong  to  another  town,  is  liable  for  the  support 
of  persons  then  inhabitants  of  such  territory,  in 
case  they  become  unable  to  support  themselves. 
JforthtDOod  V.  Durham,  2  N.  Hamp.  242. 

II.   Settlement  in  Maine. 

87.  The  statute  of  Maine  of  1821,  c.  122,  §  2, 
which  fixes  the  settlements  of  persons  not  pau- 
pers in  the  towns  where  they  resided  at  the  pas- 
sage of  the  act,  relates  as  well  to  those  who  pre- 
viously had  settlements  in  this  state  as  to  those 
who  had  none.  Cfreen  v.  Bucl^field,  3  Greenl. 
139. 

88.  The  words,  **  all  persons,"  in  the  statute  of 
1821,  c.  122,  must  be  regarded  as  applying  to 
those  persons  who  are  legally  capable  of  gaining 
a  settlement  in  their  own  right  in  any  other 
mode.    Milo  v.  Kilmarnock,  2  Fairf.  455. 

89.  A  pauper,  while  receiving  support  for  him- 
self, wife,  and  children,  in  the  town  of  H.,  aban- 
doned his  family,  and  went  and  resided  in  the  town 
of  R.  for  a  period  of  five  years  in  succession.  Held, 
that  the  support  furnished  to  his  family,  during 
that  period,  by  the  town  of  H.,  was  not,  in  con- 
templation of'^law,  furnished  to  him  so  as  to  pre- 
vent his  gaining  a  settlement  in  the  town  of  R., 
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by  Tirtne  of  the  proyuioni  of  the  statute  of  1621, 
c,  122.    Raymond  y.  Harrison^  2  Fairf.  190. 

90.  A  inioor,  emancipated  from  his  parento,  i» 
capable  of  acquiring  a  eettleraent  under  the 
pUtute  of  1821,  e.  122.  latbu  ▼.  £a«<poft,  3 
Greenl.  220. 

91.  A  minor,  illegitimate  and  nan  compos 
mentis^  waa  held  to  oe  incapable  of  gaining  a 
■ettlement  in  a  town  by  residing  therein  at  the 
time  of  its  incorporation,  under  the  provisions 
of  statute  of  1821,  c.  122,  its  mother  Hying  at 
the  time,  and  there  haying  been  no  emancipa- 
tion.   Mtlo  y.  Kilmamoek^  2  Fairf.  455. 

92.  Where  a  minor,  whose  parents  were  dead, 
became  chargeable  to  the  town  in  which  he 
had  his  legal  settlement,  and,  by  his  consent,  the 
oyerseers  bound  him  out  as  an  apprentice  to 
learn  a  trade  in  another  town,  where  he  was  re- 
siding as  such  apprentice  on  the  2l8t  of  March, 
1821 ;  it  was  held,  that  his  settlement  became 
fij[ed  in  the  latter  town  pursuant  to  the  provisions 
of  the  statute  c.  122,  §  1.  Leeds  y.  Fresport^  1 
ib.  356. 

93.  The  provision  of  statute  of  1821,  c.  122, 
§  17,  that,  if  a  pauper  notice  be  not  answered 
within  two  months,  the  defendant  town  shall 
be  barred  from  contesting  the  question  of  settle- 
ment, does  not  apply  to  cases  where  the  settle- 
ment can  be  shown  to  be  in  the  town  giving  the 
notice.     Turner  y.  Brunswieky  5  Greenl.  31. 

94.  Where  a  husband  had  been  absent  at  sea 
more  than  16  years  prior  to  March  21,  1821, 
without  haying  been  heard  from,  except  a  rumor 
that  be  was  impressed  on  bosrd  a  British  vessel 
of  war,  this  was  held  to  afford  legal  ground  for 
the  presumption  that  he  was  dead ;  so  that  the 
wife  was  capable  of  acquiring  a  new  settlement 
for  herself  by  dwelling  on  that  day  in  another 
town,  under  statute  1«31,  o.  122.  Biddeford  v. 
Saco,  7  ib  270. 

95.  Illegitimate  children,  under  age,  living 
with  their  mother  on  the  2l8t  day  of  March,  1821, 
do  not  follow  a  new  settlement  acquired  by  her 
by  residence  on  that  day  in  some  town  in  this 
state,  but  retain  the  settlement  which  she  had 
»t  their  birth,  ib. 

96.  An  alien  is  capable  of  acquiring  a  settle- 
ment in  this  state,  under  the  provisions  of 
statute  1821,  c.  122.  Knox  v.  Wtddoboronghy  3 
ib.  455. 

97.  An  alien,  resident  in  a  plantation  at  the 
time  of  its  incorporation,  gains  no  settlement 
thereby ;  that  method  of  gaining  a  settlement 
being  limited  to  citizens  of  this  or  some  other 
of  the  United  States.  Jefferson  y.  LUc^fiddj  1 
ib.  196. 

98.  A  residence  in  any  town  for  a  temporary 
purpose,  on  the  2lst  day  of  March,  1821,  does 
not  fix  the  settlement  in  that  town  under  statute 
1821,  c.  122,  §2.    Hampden  v.  FaiHield,  3  ib.  436. 

99.  Being  taxed  in  an^  town,  for  five  succes- 
sive years,  does  not  gain  a  settlement,  if  the 
party  during  that  period  has  left  the  town  with 
an  mtention  of  never  returning,  though  such 
intention  was  changed,  and  he  did  in  fact  return 
within  the  same  year.  Westhrook  v.  Botodoin- 
Aim,  7  ib.  363. 

100.  The  assessment  of  taxes,  for  five  sucees- 
siye  years,  on  a  person  afterwards  a  pauper, 
does  not  estop  the  town,  in  a  question  of  set- 
tlement, from  showing  that,  during  part  of  that 
period,  his  domicil  was  in  another  town.  ih. 

101.  A  slave,  resident  out  of  his  master's  fam- 
ily, in  a  plantation,  at  the  time  of  its  incorpora- 
tion, gained  no  settlement  by  such  incorporation. 
mUowdl  T  Gardinsr^  1  ib.  93. 


102.  Neither  could  the  wife,  nor  the  minor 
children,  of  such  slave,  gain  a  settlement  in  such 
case,  in  their  own  right,  ib. 

103.  By  the  words  "  all  persons,"  in  statute  of 
Massachusetts  of  1793,  c.  34,  in  the  ninth  mode 
of  gaining  a  settlement,  are  intended  only  those 
persons  who  are  legally  capable  of  gaining  a 
settlement,  in  their  own  right,  in  any  «uier 
mode.  ib. 

104.  Where  an  alien,  who  had  married  a  wo- 
man of  this  state,  subsequently  abandoned  the 
country,  without  any  intention  of  returning, 
leaving  his  wife  and  infant  son  here ;  but  after- 
wards sent  for  them,  and  continued  for  17  years 
to  express  affection  for  his  son,  and  a  strong  de- 
sire to  have  him  come  and  reside  with  him ;  it 
was  held,  that  the  son  was  not  emancipated  by 
such  abandonment,  and  so  was  not  capable  of 
acquiring  or  receiving  a  settlement  in  his  own 
right,  while  a  minor.  PiUston  y.  Wiseassety  4  ib. 
293. 

105.  A  marriage  unlawful  and  void,  as  whera 
the  first  husband  was  still  living,  conveys  no 
settlement  to  the  wife,  either  by  derivation  from 
the  second  husband,  or  by  dwelling  and  haying 
her  home  in  his  house  at  the  time  of  passing  the 
stetute  1821,  c.  122.  ib. 

106.  A  wife  gains  no  settlement,  during  the 
coverture,  where  the  husband  gains  none.  Jef- 
ferson  v.  lAtchJUld^  1  ib.  196. 

107.  The  wives  and  children  of  men  who  had 
been  married  de  facto  by  the  persons  described  in 
the  resolve  of  March  19, 1821,  follow  the  settle- 
ment of  the  husband.  Lewiston  v.  JV.  Yarmotdk^ 
5  ib.  66. 

108.  The  wife  of  an  insane  pauper  in  Kenne- 
bunk  left  him  in  1809,  and  returned  to  her  father's 
house  in  Newfield,  where  she  was  soon  after  de- 
livered of  a  son.  She  and  her  son  were  sup- 
ported by  her  father,  at  his  house,  for  about  eight 
years,  when  she  left  that  town  and  removed  from 
this  county,  to  which  she  never  returned.  Her 
husband  died  in  1820;  and  the  boy  continued  to 
live  with  and  be  supported  by  his  grandfather, 
till  1829.  Hereupon  it  was  held,  that  the  boy 
was  emancipated  by  his  mother ;  and  therefore 
acquired  a  settlement  by  his  domicil  in  Newfield 
at  the  passage  of  statute  1821.  e.  122.  Wells  v. 
Kennebunky  8  ib.  200. 

111.  Settlement  in  Ji'ew  Hampshire. 

109.  Under  the  law  of  New  Hampshire,  no 
settlement  can  be  gained  m  an  nnincorporated 
place.     HUlsbore*  y.  Deorvng^  4  N.  Hamp.  86. 

110.  Where  a  place  is  incorporated  as  a  town, 
all  the  inhabitants  of  such  place  at  the  time  gain 
a  settlement  in  the  town  by  the  act  of  incorporsp 
tion.     Salisbury  v.  Orange^  5  ib.  348. 

111.  Where  a  pauper  has  once  acquired  a  set- 
tlement, it  is  not  lost  by  gaining  another  settle- 
ment in  another  state.  Hanover  v.  Weare^  2  ib. 
131. 

112.  Persons  residing  in  any  town,  under  the 
provincial  act,  will  gain  a  settlement  in  said 
town  by  a  year's  residence  therein,  notwithstand- 
ing the  repeal  of  that  act  by  statute  of  1792,  by 
force  of  the  proviso  in  said  repeal.  The  proviso 
is  construed  to  continue  the  provincial  act  in 
force  in  such  cases,  both  as  regards  the  settle- 
ment and  the  warning.  Jfattingham  y.  Barring* 
ton,  6  ib.  302. 

113.  Before  the  statute  of  January,  A.  D.  1796, 
a  legitimate  child,  who  was  more  than  seven 
years  of  age,  and  whose  &ther  was  dead,  could, 
by  a  year's  residence  in  a  town,  acquire  a  settle 
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ment  in  its  own  rigrht ;  nor  is  sach  settlement 
affected  bj  the  fkct  of  his  having  a  guardian ; 
nor  was  he  within  the  proviso  or  the  statute  as 
to  *^ education,"  he  not  going  to  school  or  being 
bound  by  indenture  to  a  trade.  Haneodt  v. 
HampsUady  1  N.  Hamp.  264. 

114.  Previous  to  statute  of  Jan.  1,  1796,  an 
illegitimate  child  had  a  settlement  in  the  place 
of  its  birth.  Such  a  child,  after  the  age  of 
seven,  could  acquire  a  new  settlement  in  its  own 
right,  bj  a  year*s  residence  in  a  different  town, 
and  a  warning  out  from  such  town  was  invalid, 
unless  served  and  returned  to  the  clerk  *s  office 
within  a  year  from  the  commencement  of  the 
pauper's  residence.     Btno  v.  Jfottingkamj  ib.  260. 

115.  By  the  statute  of  Jan.  1,  1796,  requiring 
a  person  to  have  real  estate  of  the  value  of  $150, 
in  any  town,  in  order  to  gain  a  settlement  therein, 

^  such  person  must,  within  the  meaning  of  the 
statute,  have  at  least  an  estate  of  freehold,  either 
by  legal  title  or  by  disseizin,  in  such  town. 
Charlestovm  v.  Aeworthy  ib.  62. 

116.  Under  the  statute  of  Jan.  1, 1796,  a  per- 
son, who  has  only  a  riffht  in  equity  to  redeem 
land  in  the  town  where  he  dwells,  cannot  gain  a 
settlement  in  such  town  by  paying  all  the  taxes 
assessed  upon  his  poll  and  estate,  for  the  term 
of  four  years,  unless  his  right  in  equity  to  re- 
deem be  of  the  value  of  $150.  JYeio  London  v. 
Sutton,  2  ib.  401. 

117.  Under  the  fourth  mode  prescribed  by 
statute  of  Jan.  1, 1796,  for  gaining  a  settlement, 
a  settlement  may  be  acquir^  in  a  town  by  own- 
ing real  estate  therein  of  tlie  value  of  $150  du- 
ring four  years,  and  a  residence  there  during  the 
same  four  years ;  and  such  town  is  liable  for  the 
support  of  the  person  thus  owning  the  estate 
and  residing  as  aforesaid,  in  case  he  is  unable  to 
support  himself,  although  he  may  not  have  been 
Uxed  for  said  estate.  Rochester  v.  Chester.  3  ib. 
349. 

118.  Under  the  fourth  mode  prescribed  by 
statute  of  Jan.  1, 1796,  for  gaining  a  settlement, 
a  person  must  be  owner  of  real  estate  of  the 
value  of  $150,  or  personal  estate  of  the  value  of 
$250,  the  full  term  of  four  years.  Waheheld  v. 
AUon,  ib.  378. 

119.  An  individual,  who  has  a  small  farm,  and 
some  personal  property,  but  who  has  a  family, 
and  owes  more  than  he  has  owing  to  himj  is  not 
of  **  sufficient  ability  '*  to  support  his  poor  rela- 
tions, within  the  meaning  of  the  statute,  unless 
his  property,  with  his  labor,  yields  sufficient  in- 
come to  maintain  his  family,  pay  the  interest  of 
his  debts,  and  support  such  relations.  Dover  v. 
M'Murphy,  4  ib.  198. 

120.  Where  the  parents  of  a  pauper  single 
woman  live  in  one  town,  and  she,  when  of  age, 
labors  for  wages  in  another,  her  "  dwelling-place 
or  home  "  is  in  the  town  where  she  labored. 
Ouilford  V.  Gilmantown,  1  ib.  194. 

121.  By  statute  of  Jan.  1, 1796,  a  pauper  ac- 
tually supported  by  an  old  town,  and  who  resides 
in  that  part  of  the  old  town  which  is  incorporated 
in  a  new  town,  does  not,  by  the  act  of  incorpora- 
tion, gain  a  settlement  in  the  new  town.  J^ew 
Chester  v.  Bristol,  3  ib.  71. 

122.  Previouriv  to  Jan.  1,  1796,  where  an  old 
town  was  divided,  and  a  new  town  formed  from 
part  of  its  territory,  all  the  inhabitants  of  the 
old  town,  haying  a  settlement  there,  and  residing 
within  the  limits  of  the  new  town  when  incor- 
porated, gained  a  settlement  in  the  new  town, 
and  the  statute  of  that  date  was  only  an  affirm- 
ance of  the  law  as  it  was  before.  Mason  v.  ^/«z- 
andria,  ib.  303 


123.  An  infant  going  to  reside  with  &  struiger 
until  he  is  21  years  of  age,  under  a  contnctbe- 
tween  the  father  of  the  infant  and  the  stianger, 
is  not  emancipated,  and  cannot  therefore  gain  a 
settlement  in  the  town  where  he  thos  resides, 
under  the  statute  of  Feb.  15, 1791.  TamtDortk 
V.  JVeio  Market,  ib.  472. 

124.  Under  the  statute  of  Jan.  1, 1796,  a  per- 
son, to  gain  a  settlement  in  a  town,  must  be  taxed 
for  his  poll  for  the  term  of  seven  years,  residence 
alone  not  being  sufficient.  Weare  v.  Jfew  BoS' 
ton,  ib.  203. 

125.  Under  the  eighth  mode  of  gaining  a  set- 
tlement prescribed  by  the  statute  of  Jan.  1, 1796, 
the  person  residing  in  the  town  for  seven  years 
must  be  actually  taxed  each  year  for  his  poll. 
Burton  v.  Wak^d,  4  ib.  47. 

126.  The  warning  of  a  person,  in  conformity 
with  the  statute,  prevents  the  person  warned 
from  gaining  a  settlement,  and  all  others  who 
derive  their  settlement  from  him.  J^ortktDooi  v. 
Durham,  2  ib.  242. 

127.  Under  the  statute  of  Jan.  1, 1796,  where 
a  marriage  takes  place  between  a  female  pauper 
of  one  town  and  a  male  pauper  of  another  town, 
the  settlement  of  the  female  is  changed  to  the 
latter  town,  unless  such  circumstances  accom- 
pany the  marriage  as  would  make  it  void  in  re- 
spect to  settlements.  Concord  v.  Gofsunen,  lb. 
263.  Afler  the  contract  ia  made,  and  the  banns 
published,  and  the  female  has  charged  the  male 
pauper  with  being  the  father  of  an  illegitimate 
child  of  which  she  is  prefrnant,  it  is  not  an  of- 
fence for  the  selectmen  of  the  town  in  which  the 
female  is  settled  to  advise  with  regard  to  the 
solemnization  of  the  contract,  and  to  go  for  a 
minister  to  perform  the  ceremony,  ib. 

128.  Under  the  sUtute  of  Jan.  1,  1796,  a  per- 
son who  is  chosen  surveyor  of  highways  by  a 
town,  and  accepts  the  office,  but,  before  the  ex- 
piration of  the  year  for  which  he  is  chosen,  re- 
moves to  another  town,  is  held  not  to  gain  a 
settlement  thereby  in  the  town  where  he  is  chosen 
surveyor.    Acworth  v.  Lyndeborough,  ib.  295. 

129.  If  a  town  appoint  a  pauper  to  the  office 
of  hogreeve,  by  which  appointment  he  gains  a 
settlement  under  the  statute  of  Jan.  1,  1^,  the 
town  cannot,  in  an  action  against  it  for  the  sup- 
port of  such  pauper,  object  to  his  competency  to 
fill  the  office.     Bath  v.  aaterhiU^  ib.  555. 


IV.   Settlement  in  Vermont. 

130.  By  the  «« last  legal  settlement,'*  in  the 
provisions  of  the  settlement  act  for  removal  of 
paupers,  is  meant  a  settlement  within  the  state. 
Georgia  v.  Grand  Isle,  I  Verm.  464. 

131.  The  year*s  residence,  under  the  settlement 
act  of  1797,  is  sufficiently  complied  with  if,  the 
pauper's  family  remaining  in  the  town,  his  ab- 
sence is  not  such  as  to  acquire  for  him  another 
domicil.  Burlington  v.  Calais,  1  Verm.  385.  The 
<<  coming  and  residing  within  this  state,'*  in  §  1 
of  the  act,  does  not  require  a  coming  newly  from 
another  state  into  the  town.  ik. 

132.  The  residence  of  a  pauper,  to  acquire  a 
settlement,  under  the  act  of  1801,  cannot  be  con- 
tinued by  his  wife  and  family  during  his  absence 
from  the  state,  unless  they  continued  toother, 
keeping  house  as  a  family,  so  as  to  constitute  a 
domicil  for  him.  Middletoton  v.  Poultney,  2  ib. 
437. 

133.  Under  the  act  of  1801,  one  residing  in  a 
town  before  and  af^r  the  passage  of  the  act, 
without  being  warned   away,  derives  a  settle 
ment     Stamford  v.  Whitingham^  2  Aik.  188. 
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134.  A  wammgi  to  preyent  a  pauper  from  gain- 
ing a  settlement  m  a  town,  under  the  act  of  1801, 
must  follow  strictly  the  statute  form.  Wkeelaek 
V.  Lyndon^  6  Verm.  524. 

135.  Prior  to  the  statute  of  1817,  a  wife  had  a 
deriratiTe  settlement  from  her  husband,  and  chil- 
dren from  their  father.  Where  a  widow  gained  a 
settlement  in  her  own  right,  her  minor  children 
living  with  her  took  her  settlement ;  but  where 
she  gained  it  bj  marriage,  her  children  by  a 
former  husband  did  not  follow  such  settlement. 
When  the  act  of  1801  was  in  force,  it  was  not 
necessary  to  warn  out  minor  children  living  with 
a  parent,  to  prevent  their  gaining  a  settlement. 
A  female  child,  bein?  witn  her  mother  in  the 
family  of  her  father-in-law  for  more  than  a  year, 
without  being  warned,  did  not  thereby  gain  a  set- 
tlement  in  her  own  right,  ff^ells  v.  fVesthaven,  5 
ib.  322. 

136.  A  child  not  emancipated  takes  his  settle- 
ment from  that  of  his  father :  if  the  father  die, 
and  the  mother  acquire  a  new  settlement  bv  a 
year's  residence  without  warning,  the  child  takes 
the  mother's  settlement.  But  if,  before  the  moth- 
er acquire  such  new  settlement,  the  child  come  of 
age,  or  marry,  or  contract  any  relation  inconsistent 
with  that  of  parent  and  child,  then  he  cannot 
take  the  subsequently  acquired  settlement  of  the 
mother.     Bradford  v.  lAinenburgy  ib.  481. 

137.  A  pauper,  upon  warning,  removed,  and 
gained  a  settlement  in  another  town,  and  then 
returned  and  resided  a  year  without  warning  j 
held,  that  the  original  warning  operated  to  pre- 
Tent  the  second  residence  becoming  a  settlement, 
nnder  §  2  of  the  Vermont  act.  Jra  v.  Clarendon^ 
Bran.  180. 

1^.  If  one  come  into  a  town,  and  reside  in  a 
family  a  few  days,  as  a  servant  hired  for  no  defi- 
nite time,  and  is  taken  sick,  the  case  comes  within 
§  §  3,  4,  of  the  act  providing  for  the  poor,  and  no 
recovery  for  expenses  can  be  had  of  the  town 
where  such  person  has  a  legal  settlement,  with- 
out an  order  of  removal.  Mtddlebury  v.  Waltham, 
6  Verm.  200. 

139.  The  wife  of  a  minor  son  is  not  of  the  fam- 
ily of  the  father,  within  §  8  of  the  act  of  1817.  A 
debtor  in  prison,  or  on  the  liberties,  is  a  transient 
person,  within  ^  11  of  the  pauper  act,  and  the 
town  where  the  prison  is  situate  may,  if  he  be- 
come chargeable,  recover  the  expense  of  his  sup- 
port f>om  uie  town  of  his  settlement,  without  an 
order  of  removal.  Manchester  v.  Rupert^  ib. 
291. 

140.  One's  receiving  aid,  while  a  prisoner, 
from  the  town  where  the  prison  is  situated,  on  a 
previous  pledge  of  sufficient  personal  property  to 
secure  a  remuneration,  does  not  prevent  his  gain- 
ing a  settlement  by  seven  years'  residence  in  the 
town  from  which  he  is  removed  to  the  prison. 
MmUpelUr  v.  Calais^  5  ib.  571. 

V.  Setdemenl  in  MasaaekuseiU, 

141 .  A  judgment,  that  a  person  is  the  *<  proper 
poor  '*  of  a  town,  is  equivalent  to  saying  he  has 
his  settlement  in  such  town.  SkirUy  v.  Lunei^ 
k»g^  11  Mass.  379. 

142.  By  a  residence,  previous  to  April  10, 1767, 
however  long,  which  was  designedly  concealed, 
Ao  settlement  was  gained.  Jfewbury  v.  Harvard, 
6  Pick.  1. 

143.  Under  the  statute  of  7  Geo.  3,  e.  3,  a  set- 
tlement could  only  be  acquired  by  the  approba- 
tion of  the  peo|rfe.  Oranby  ▼.  AmhetBt^  7  Mass.  1. 
Salem  v.  Andtner,  3  ib.  436  Weai  Sprwi^lUld  v. 
GranmUe^  4  ib.  486. 
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144.  And  an  implied  approbation  is  not  suffi« 
cient.     Orange  v.  Sudbury,  10  Pick.  22. 

145.  A  le^  settlement  once  gained  in  any 
town  in  the  commonwealth  is  lost  only  by  gain* 
ing  one  in  some  other  town  in  the  state.  Chelsea 
V.  Maiden,  4  Mass.  131.  Dalton  v.  Bemardston^ 
9  ib.  201,  202.  Tovmsend  v.  BUlerica,  10  ib.  411, 
413.     Canton  v.  Bentley,  11  ib.  441. 

146.  Hence  it  is  not  affected  by  any  residence 
or  actual  settlement  in  another  state.  Canton  t. 
Bentley,  11  ib.  441. 

147.  And  a  settlement  gained  by  marriage  it 
not  lost  by  divorce,  unless  the  divorce  be  for  such 
cause  as  shows  the  marriage  to  be  void.  Dalton 
V.  Bemardston,  9  ib.  201. 

148.  If  a  man  having  a  settlement  in  this  com- 
monwealth be  divorced  a  vinculo,  and  be  married 
in  another  state,  his  former  wife,  and  children  by 
her,  still  living,  if  the  second  marriage  be  good 
and  valid  when  it  is  contracted,  the  children  will 

.be  legitimate,  and  have  the  settlement  of  their 
father.  West  Cambridge  v.  Lexington,  1  Pick. 
oUo. 

149.  Under  the  provincial  statute  of  7  Geo.  3, 
c.  3,  illegitimate  children  acquired  no  settlement 
by  birth,  but  had  that  of  their  mother.  JfetoUm 
V.  Braintree,  14  Mass.  382. 

150.  By  the  sUtute  of  1789,  e.  14,  they  followed 
that  of  their  mother  until  they  obtained  one  of 
their  own;  and  also  followed  every  new  one 
which  the  mother  might  gain.  Petersham  v.  Da- 
na, 12  ib.  429. 

151.  But,  by  the  statute  of  1793,  c.  34,  they  ae« 
quired  that  only  which  she  had  at  their  birth,  ih, 
Bo^ston  V.  Princeton,  13  ib.  381. 

152.  Where  a  person  was  born  April  4, 1745, 
and  became  21  years  of  age  April  4,  1766,  old 
style,  he  would  not  acquire  a  settlement  by  • 
year's  residence  until  April  15,  1767,  new  style. 
Danvers  v.  Boston,  10  Pick.  513. 

153.  The  settlement  of  the  husband  is  gained, 
even  though  the  wife  be  receiving  assistance  ai 
a  pauper  in  another  town,  without  her  husband's 
knowledge,  or  the  wife  and  family  reside  out  of 
the  state.  Berkley  v.  Taunton,  19  ib.  480.  Cam^ 
bridge  v.  Charlestotcn,  13  Mass.  501. 

1^.  But  not  if,  during  the  ten  years,  the  party 
receive  relief  as  a  pauper.  East  Sudbury  v. 
Waltham,  13  ib.  460.  East  Sudbury  v.  Sudbury^ 
12  Pick.  1. 

155.  Under  the  provincial  statutes  of  4  W.and 
M.,  c.  13,  and  12  and  13  Will.  3,  o.  4,  if  a  man 
had  come  to  dwell  in  any  town,  and  had  been 
warned  to  leave  the  place,  and  a  return  made 
within  the  year,  he  could  not  gain  a  settlement 
by  any  residence,  however  long.  Chelsea  v.  Mai- 
den,  4  Mass.  131. 

,  156.  But  if  he  lefl  the  place,  and  returned  afler 
an  absence  sufficiently  long  to  acquire  a  settlement 
elsewhere,  a  new  warning  is  necessary  to  prevent 
a  settlement,  ib. 

157.  And  such  warning  is  insufficient,  unless 
the  time  of  his  abode,  when  such  warning  is  giv 
en,  be  set  forth  in  the  return  made  to  the  court  of 
sessions.  Hamilton  v.  Ipswich,  10  ib.  506.  Sui* 
ton  V.  Oxbridge,  2  Pick.  436.  Middleborough  r. 
Plympton,  19  Pick.  489. 

]5o.  A  warninff  of  a  pauper  and  his  family, 
without  naming  the  latter,  is  sufficient  to  prevent 
the  settlement  of  his  wife  and  infant.  Shirley  r. 
Watertown,  3  Mass.  322.  Somerset  v.  DighUnu 
12  ib.  383. 

159.  A  child  born  to  one  who  was  warned  to 
depart  the  town,  under  the  provisional  act  of 
4  W.  dc>  M.,  gained  a  settlement  in  such  town 
by  ft  year's  rtiidenoe,  after  eomtng  of  age,  with- 
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out  being  warned  to  depart.    Berkley  v.  SoTnerset^ 
16  Mass.  454. 

160.  Where  one,  before  the  10th  of  April,  1767, 
bad  hired  a  house,  but,  before  the  removal  of  his 
family  into  it,  had  ^ne  abroad,  and  in  his  ab- 
sence bis  family  removed  into  it,  and  were  not 
warned  to  depart  within  12  months  from  such  re- 
moval, he  gained  a  settlement  in  the  town  in 
which  such  house  was  situated.  Hardwick  v. 
Rajfnkam^  14  ib.  363. 

161.  Minor  children,  whether  leffitimate  or  not, 
vnless  emancipated,  could  not  gam  a  settlement 
under  the  statute  of  4  W.  &  M.,  c.  13,  or  the  stat- 
ute of  1709,  c.  14,  §  1.  Somerset  v.  Digkion^  12 
ib.  383. 

162.  On  the  question  whether  a  pauper  derived 
a  settlement  in  O.  from  his  grandfather,  copies 
of  a  deed  made  by  the  grandfather  in  1774,  de- 
scribing him  as  of  O.,  and  of  his  will,  dated  1758, 
describing  him  as  now  resident  in  O.,  were  held 
admissible  to  prove  the  settlement  of  the  grand- 
father in  O.,  under  provincial  statutes  12  and  13 
Will.  3,  c.  10.     Ward  v.  Oxford,  8  Pick.  476. 

163.  Held,  also,  that  evidence  proving  that  the 
grandfather,  for  a  long  time  before  17&I,  had  a 
settlement  in  S.,  and  that,  for  years  previous  to 
1784,  the  father  was  supported  as  a  pauper  by  S., 
was  admissible  to  rebut  the  presumption  arising 
from  the  description  of  the  grandfather  in  the  deed 
and  will,  ib, 

164.  Statute  of  1821,  c.  82,  creating  the  town 
ot  w .  B.,  provides  that  persons  who  may  hereaf- 
ter become  chargeable  to  the  towns  of  B.  and  W. 
B.  snail  be  considered  as  belonging  to,  and  shall 
be  charffeable  to,  the  town  on  whose  territory 
they  had  their  settlement  at  the  time  of  passing 
Utb  act  Held,  that  a  pauper  deriving  his  settle- 
ment from  his  great-grandfather,  who  lived  on  the 
part  constituting  W.  B.,  was  also  settled  in  W. 
B.    BridjewUer  v.  West  BridgewaUr, 9  Pick.  55. 

165.  Where  a  person  i«ved  in  a  town  9  years 
and  4  months,  and  then  absconded  and  never  re- 
turned, but  his  wife  remained  there  8  months 
longer,  he  was  held  not  to  have  gained  a  settle- 
ment under  the  sUtute  of  1793,  c.  34,  §  2.  Jttkol 
V.  Watertoum,  7  ib.  42. 

166.  Possession  of  taxable  property  is  not 
equivalent  to  the  payment  of  taxes,  in  determining 
the  residence  of  a  person,  under  the  statute  of 
1793,  c.  34.    East  Sudkury  v.  Sudkwy,  12  ib.  1. 

167.  It  is  not  necessary  the  taxes  idiould  be 
paid ;  it  is  sufficient  that  they  were  assessed,  to 
give  a  party  a  settlement.  Wettkrook  v.  Gor- 
Mm,  15  Mass.  160.  TemplUomT,  Steriimg,  ib. 
853. 

168.  Where  more  than  five  per  cent  is  taxed, 
above  the  amount  committed  to  be  assessed,  the 
tax  is  not  duly  assessed  for  the  purpose  of  ac- 

Jjuiring  a  settlement  But  the  town  cannot  de-' 
eat  the  effect  of  such  payment  in  conferring  a 
settlement,  after  the  rignt  to  recover  such  tax  is 
barred  by  lapse  of  time.  CkarlmmmU  v.  ComiMiy, 
8  Pick.  408. 

169.  The  fact,  that  the  highway  tax  assessed 
one  ^ear  was  not  included  in  the  tax  bill  of  the 
ensuing  year,  raises  a  presumption  that  it  was 
potd.    Jittt^orovgk  V.  Mtddleb^umgk^  10  ib.  37a 

170.  The  resid^oe,  under  the  sUtute  of  1993, 
0.  34,  §  2,  must  be  continued  and  uninterrupted. 
mndkam  v.  Portimnd^  4  Mass.  384.  BiUeriea  ▼. 
Chtlm^rd,  10  Mass.  394.  MM  v.  Waiertowm. 
7  Pick,  42. 

171.  His  "esUte"is  any  legal  interest  for 
which  he  may  be  taxed.  Sudhmry  v.  StMO,  13 
MtM.  462. 

178.  Only  thoM  tasM  tn  to  be  paid  whioh  an 


assessed.  Wrenikam  v.  Jlttitborougkj  5  ib.  430. 
BiUeriea  v.  Cheimsford,  10  ib.  394.  Jlndaver  v 
Chelmsford,  16  ib.  236. 

173.  The  settlement  would  be  acquired  by 
possessing  an  estate  of  the  prescribed  yearly  in- 
come, and  residing  upon  it  for  two  vears,  al- 
though warned  to  depart  in  the  mean  time.  Ss- 
lem  V.  Jlndooer,  3  ib.  436.  Springfield  v.  WilkrO" 
ham,  4  ib.  493.     . 

174.  But  not,  under  the  statute  of  1789,  c.  14,  by 
a  residence  of  five  years,  and  paying  taxes  during 
the  time,  as  the  statute  did  not  continue  in  force 
BO  long.     Windham  v.  Portland,  4  ib.  384. 

175.  Under  the  sUtute  of  1793,  c.  34,  the 
yearly  income  most  be  ^10,  free  from  all  charges 
on  the  estate,  and  each  and  every  of  the  three 
years,  for  three  full  years ;  and  the  party  most 
dwell  in  the  town  the  same  three  years  he  holds 
the  estate.  Groton  v.  Boxborongh,  6  ib.  50. 
Granby  v.  Amherst,  7  ib.  1 .  Western  v.  Leicester, 
3  Pick.  198.     Boston  v.  WeUs,  14  Mass.  384. 

176.  In  gaining  a  settlement  by  taking  the 
rents  and  profits  of  an  estate  in  dower  for  three 
years,  the  time  of  taking  them,  between  the  ae- 
signment  of  dower  by  commissioners  and  the 
ratification  thereof  by  the  judge  of  probate,  is  to 
be  reckoned  as  a  part  of  the  three  years.  Moms' 
fidd  V.  Pembroke,  5  Pick.  449. 

177.  The  party  is  to  be  considered  as  taking 
the  rents  and  profits  of  land  leased  in  satisfac- 
tion of  an  execution,  ib. 

178.  It  is  not  necessary,  under  the  statute  of 
1789,  c.  14,  §  1,  that  the  owner  shall  actually 
and  continually  reside  on  the  lands,  or  that  he  be 
of  full  age,  or  cultivate  and  improve  the  lands 
with  his  own  hands.  Granby  v.  Amherst,  7 
Mass.  1. 

179.  But  if  the  lands  be  demised,  so  that  the 
lessee  have  the  occupation,  the  owner  does  not 
have  it.  ib, 

180.  The  settlement  would  be  gained  by  pos- 
sessing a  freehold  estate  in  right  of  one's  wife. 
Windham  v.  Portland,  4  ib.  384. 

181.  But  not  by  right  of  dower  of  one's  wife  in 
the  estate  of  s  former  husband,  unless  there 
have  been  an  assignment,  ib. 

182.  If  the  estate  be  under  mortgage,  the  set- 
tlement is  acquired,  provided  the  annual  income, 
afler  paying  the  interest  on  the  mortgage,  is 
worth  $10.  Groton  v.  Boxborongh,  6  Mass.  50. 
Convay  v.  Deetfield,  11  ib.  327. 

183.  An  estate  is  sufficient,  though  the  title  be 
defeasible.  Conway  v.  Deerfield,  11  Mass.  327. 

184.  An  estate  in  trust  was  sufficient.  Scituata 
V.  Banover,  16  Pick.  222.  Orleans  v.  Chatham, 
2  Pick.  29. 

185.  Slaves  could  acquire  no  settlement  in 
their  own  right,  but  followed  that  of  their  mas- 
ters, from  whom  they  could  not  be  separated. 
Windkendon  v.  HatfiM,  4  Mass.  123.  Springfield 
V.  WilbraMam,  ib.  493.  Dighton  v.  FreeUnon,  ib. 
539. 

186.  They  were  not  within  the  provincial  stat- 
utes to  prevent  a  settlement  by  warning  out,  or  the 
gaining  a  settlement  by  residence,  or  making  it 
necessary  to  notify  the  selectmen  of  the  receptioB 
of  an  inmate,  boarder,  or  tenant  Wimekendom  v 
HatftM,  4  ib.  123. 

187.  Slaves  being  the  personal  property  of  their 
masters,  upon  their  decease  they  belong  to  their 
masters*  executors  or  administrators,  and  acquire 
their  settlement    Dighton  v.  Freetown,  ib.  539. 

188.  But  if  a  slave  be  hired  as  a  servant,  and 
not  held  in  slavery,  he  derives  no  new  settlement 
fVom  his  new  master.  StodAridge  v.  West  fiesdb- 
bri^  18  ib.  400. 
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189.  TIm  oiiUdreB  of  slaTes  derived  no  lettle- 
ment  from  either  their  parents  or  their  mastere. 
Andomer  t.  CanUnt,  13  Maas.  547.  Lanesbarougk 
T.  We^UUy  16  ib.  74. 

190.  Before  the  statute  of  1793,  c.  34,  all  persona 
settled  in  the  ori^riaal  town  at  the  time  of  incor- 
porating the  new  town,  but  then  dwelling  else- 
where,  retained  their  settlement  in  the  old  town, 
though  thej  may  have  removed  from  that  part  of 
the  original  town  included  in  the  new  town. 
BrewsUr  v.  Harwich,  4  ib.  278.  Bath  v.  Bowdoin, 
ib.  452. 

191.  But  if  they  dwelt  within  the  limits  of  the 
new  town,  they  acquired  a  settlement  there.  Sa- 
lem V.  HanuUonj  ib.  676. 

192.  Under  the  stotutes  of  1823,  c.  31,  and  of 
1607,  c.  48,  upon  the  division  of  towns,  the  set- 
tlement of  the  inhabitants  shall  be  in  that  part 
where  it  is  at  the  time  of  the  division.  PrincUan 
T.  West  Boylston,  15  ib.  257.  East  Bridgewatsr 
T.  Bridrswaler,  2  Pick.  572. 

193.  By  the  statute  of  1793,  o.  34,  upon  the  di- 
vision of  towns  or  districts,  every  person  having 
a  settlement  therein,  but  being  removed  there- 
from at  the  time  of  the  division,  and  not  having 
gained  a  settlement  elsewhere,  shall  have  his  set- 
tlement in  that  town  or  district  wherein  his  for- 
mer dwelling-place  or  home  shall  happen  to  fall, 
upon  such  division.  Windham  v.  Portland,  4 
Mass.  384.  Sutton  v.  Dana,  4  Pick.  117.  Hanson 
T.  Pembroke,  16  ib.  197. 

194.  So,  too,  where  a  part  of  an  existing  town 
is  by  special  statute  annexed  to  another  existing 
town,  the  inhabitants  living  upon  the  part  de- 
tached will  acquire  a  settlement  in  the  town  to 
which  they  may  be  annexed.  Groton  v.  Shirley, 
7  Mass.  156.  FiUhbwg  v.  Westminster,  1  Pick. 
144*.  Great  Barrington  v.  Lancaster,  14  MajM. 
353. 

195.  But  an  actual  dwelling,  or  having  a  home, 
on  the  part  annexed,  is  necessary  to  effect  a 
change  of  settlement.  Southbridge  v.  Charlton, 
15  Mass.  248.  Fitchburg  v.  Westminster,  1  Pick. 
146. 

196.  The  statute  of  1793,  c.  34,  provides  that  a 
person  holding  the  office  of  clerk,  treasurer,  se- 
lectman, overseer  of  the  poor,  assessor,  constable, 
or  collector  of  taxes,  in  any  town  for  one  year, 
•hall  thereby  gain  a  settlement.  The  term  *^  one 
whole  year  **  means  a  political  or  municipal  year. 
He  must  have  been  capable  of  serving  in  the 
office  one  whole  year.  Paris  v.  Hiram,  12  Mass. 
263. 

197.  A  British  soldier,  who  came  to  this  conn- 
try  and  was  made  a  prisoner  in  1777,  and  never 
exchanged,  but,  not  being  confined,  voluntarily 
resided  in  this  commonwealth  till  1826,  was  con- 
sidered a  citizen,  and  acquired  a  settlement.  Cum' 
mingtan  v.  Spring/ield,  2  Pick.^394. 

196.  Indians  within  the  limits  of  a  town,  and 
under  guardianship  of  persons  -  appointed  by  the 
government,  do  not  gain  a  l^g^l  settlement  in  the 
town.     jSndover  v.  Canton,  13  Mass.  547. 

VI.   Settlement  in  Connecticut, 
199.  An  actual   occupation   of  real  estate  is 


iry ,  in  order  to  acquire  a  settlement  under 
the  Connecticut  statute.  Weston  v.  Reading,  5 
Conn.  255. 

200.  Therefore  where  A,  residing  in  the  town 
of  N.,  received  a  deed  in  fee  of  land,  in  the  town 
of  R.,  of  the  value  of  more  than  $100,  after  which 
B  waa  appointed  his  overseer,  who,  while  he  held 
that  trust,  took  from  A  a  deed  in  fee  of  the  same 
land ;  then  B,  claiming  title  under  such  deed,  let 


the  land  un  his  own  right  to  C,  and  C  entered 
and  occupied,  claiming  to  be  in  as  tenant  of  B ; 
and,  about  the  same  time,  A  was  removed  by  B 
into  R.,  and  placed  on,  and  restricted  to,  a  part  of 
said  land,  which  was  of  less  value  than  $100 ,  it 
was  held,  that,  although  the  deed  from  A  to  B 
was  void,  yet  the  entry  of  C,  under  B,  in  the 
manner  specified,  was  a  disseizin  of  A,  and  that 
he  had  no  possession  by  virtue  of  which  he  could 
acquire  a  settlement  in  R.  ib. 

201.  Where  a  person  purchased  land  in  a 
town  of  the  value  of  $190,  and  took  an  absolute 
deed  in  fee,  and  went  mto  possession  of  the  same, 
and  resided  upon  it  for  about  the  period  of  two 
years,  he  was  held  to  acquire  thereby  a  settle- 
ment in  such  town,  although,  at  the  time  of  the 
purchase,  he  mortgaged  the  land  back  to  the  sell- 
er to  secure  $140,  a  portion  of  the  purchase 
money.  Barkhampstead  v.  Farmington,  2  Conn. 
600. 

202.  To  supersede  a  settlement  by  birth  in  that 
state  by  a  derivative  settlement  in  another  state, 
it  must  be  shown,  as  a  matter  of  fact,  that  such 
derivative  settlement  is  recognized  by  the  laws  of 
the  latter  state.     Sterling  v.  Plainfield,  4  ib.  114. 

203.  A  certificated  pauper  will  gain  a  settle* 
ment  by  commorancy  in  the  town  he  removes  to, 
if  he  resides  in  it  more  than  one  year,  without 
lodging  his  certificate  with  the  town  clerk.  Tol' 
land  V.  Lebanon,  1  Root,  398. 

204.  Residing  in  a  town  more  than  one  year 
will  not  always  gain  a  settlement  by  commo- 
rancy.    Lisbon  v.  Franklin,  ib.  423. 

205.  By  the  statute  for  the  support  of  paupers, 
as  revised  in  1821,  the  non-payment  of  taxes 
does  not  prevent  the  gaining  of  a  settlement  bv 
six  years*  residence ;  but  the  resident,  for  such 
neglect,  is  liable  to  be  removed.  Litchfield  v. 
Farmington,  7  Conn.  100. 

206.  Selectmen  are  not  empowered,  by  virtue 
of  their  office,  to  submit  to  arbitrament  a  question 
regarding  the  settlement  of  a  pauper,  which  in- 
volves the  right  or  liability  of  the  town.  GriS' 
wold  V.  Jf.  Stonington^  5  ib.  367. 

207.  Under  the  statute  regarding  settlements, 
as  it  existed  fh>m  1768  to  1772,  an  inhabitant  of 
another  state  could  not  gain  a  settlement  in  that 
state  by  one  year*s  residence  without  being 
warned  to  depart.  Danbury  v.  Aeio  Haven,  ib. 
584. 

208.  A  minor  daughter,  an  inhabitant  of 
another  state,  residing  with,  and  in  the  family  of, 
her  mother,  is  a  part  of  that  family,  within  the 
statute  of  settlemento,  tit.  91,  }  4,  ed.  1808.  Jfor- 
wieh  V.  Say^ook,  ib.  364. 

209.  If  any  member  of  a  pauper's  family  is  in 
fact  chargeable  to  the  town  in  which  a  residence 
of  six  years  is  claimed,  it  will  prevent  the  pau* 
per*s  gaining  a  settlement  by  such  residence, 
though  the  expenses  of  the  town  have  been  reim- 
bursed from  the  state  treasury,  ih. 

210.  .Therefore,  where  a  mother,  a /em«  «6^, 
having  a  settlement  in  the  town  of  8.,  resided 
more  than  six  years  in  the  town  of  N.,  support- 
ing herself;  but,  during  this  period,  a  minor 
daughter,  an  inhabitant  of  another  state,  who 
resided  in  her  family,  needed  relief,  and  was  sup- 
plied by  the  selectmen  of  N.,  and  the  town  of  N. 
aflerwards  obtained  a  reimbursement  from  the 
state  treasury ;  it  was  held,  that  the  mother  did 
not,  by  such  residence,  gain  a  settlement  in  N. 
ih. 

211.  Where  an  alien  enlisted,  in  1775,  as  a  sol- 
dier in  the  revolutionary  army,  and  served  the 
United  States,  aa  a  soldier  in  that  army,  during 
that  war,  aa  one  of  the  quota  of  the  town  af  P.,  it 
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was  held,  that  inch  soldier,  by  yurine  of  the  act 
of  Febraajry,  1781,  acquired  a  ■ettlement  in  the 
town  of  P.,  and,  conaequently,  a  capacity  to  gain 
a  aettlement  in  any  other  town  by  commorancy. 
Griswold  y.  Jf.  Stonington,  5  Conn.  367. 

212.  A  native  of  Great  Britain,  a  soldier  in  the 
British  army,  deserted  from  that  army  during  the 
war  of  the  revolution,  and  was  domiciled  in  Uon- 
necticut  at  the  period  of  the  treaty,  and  in  1794 
purchased  lands  in  Connecticut  of  greater  value 
than  iClOO.  It  wae  held,  that  he  was  a  citizen  of 
the  United  States,  and  had  a  settlement  in  the 
town  where  the  lands  were  situated,  and  that 
his  child  consequently  had  the  same  settlement. 
Hebron  v.  Colchester ,  5  Day,  169. 

213.  The  inhabitants  of  the  town  of  B.  voted 
to  petition  the  legislature  for  a  division  into  two 
distinct  towns,  and  tha*.  the  poor  should  belong 
to,  and  be  supported  by,  that  town  in  which 
they  lived.  The  legislature  passed  an  act,  reci- 
ting, **■  that  all  acts  which  might  arise  in  conse- 
quence of  a  division  of  the  town  had  been  amica- 
bly settled  and  adjusted,"  and  incorporated  a 
portion  of  the  town  into  a  new  town  by  the  name 
of  T.  It  was  held,  that  a  pauper  who  had  lived 
in  the  part  of  the  town  of  B.  recently  incorpo- 
rated, and  was,  at  the  time  of  the  division,  an  in- 
habitant of  B.,  though  then  residing  with  his 
family  in  another  town,  became,  by  virtue  of  such 
vote  and  incorporation,  settled  in  the  new  town 
of  Y.     Vernon  v.  East  Hartford,  3  Conn.  475. 

.  214.  An  infant,  who  was  a  bastard,  went,  in 
pursuance  of  a  parol  agreement  between  his 
mother  and  a  mechanic,  and  by  his  mother's  con- 
sent, into  a  different  town  from  that  of  the  set- 
tlement of  his  mother,  to  learn  a  trade,  and  there 
lived,  in  the  situation  of  an  apprentice,  until  he 
was  21  years  of  age.  It  was  held,  that  he  was 
an  apprentice  within  the  meaning  of  the  proviso 
of  the  statute,  tit.  91,  relating  to  the  admission 
of  inhabitants,  and  did  not  gain  a  legal  settle- 
ment in  the  town  to  which  he  went.  Hunting' 
ton  V.  Oj^ord,  4  Day,  189. 

215.  A  lunatic,  needing  support,  may  be  re- 
moved to  the  town  where  she  has  a  settlement, 
although  she  has  a  reversionary  estate  in  fee,  in 
the  town  where  she  resides.  Johnson  v.  Hunt- 
ington, 1  ib.  212. 

216.  A  manumitted  slave  for  life  is  settled  in 
the  town  to  which  his  master  belongs.  Bolton 
V.  Haddam,  2  Root,  517.  Columbia  v.  Williams, 
3  Conn.  467. 

217.  The  settlement  of  a  daughter  of  a  female 
slave,  born  after  the  1st  of  Marcn,  1784,  is  in  the 
place  of  her  birth ;  and  her  settlement  is  not 
changed  by  her  residence  in  another  town,  with 
a  roaster  to  whom  she  was  assigned  until  she 
arrived  at  the  age  of  25  years,  or  by  her  mother's 
gaining  a  new  settlement  by  assignment  to  an 
mhabitant  of  another  town,  she  being  a  slave. 
Windsor  v.  Hartford,  2  ib.  355. 

VII.   Settlement  in  J^eto  York. 

218.  In  New  York,  paupers  must  be  supported, 
since  the  27th  of  November,  1834,  by  the  county 
in  which  they  happened  to  be  on  that  day, 
although  previously  their  legal  settlement  was 
in  another  county.  Palmer  v.  Vandsrbergh,  3 
Wend.  193. 

219.  To  gain  a  settlement  in  a  town  by  resid- 
ing there,  and  being  charged  with  and  paying 
taxes  in  such  town  S>r  two  years,  it  must  appear 
that  the  taxes  have  been  actually  paid  by  the 
pauper,  or  by  another  at  his  request.  MallkiU  r. 
Mamakatingf  14  Johns.  87* 


220.  And  where  the  person  had  paid  a  tax  for 
one  year,  and  the  collector  had  paid  his  tax  for 
the  next  year  without  his  request  or  authority,  it 
was  held,  that  such  payment,  bein^  voluntary  on 
the  part  of  the  collector,  did  not  give  the  person 
a  settlement,  ib. 

221 .  Where  a  father  gains  a  settlement  in  a 
town  by  the  payment  of  taxes  for  two  years,  his 
infant  child,  though  not  residing  with  him,  or 
under  his  immediate  charge  or  control,  has  a 
derivative  settlement  in  the  same  town  with  his 
father.     Adams  v.  Oaks,  20.  ib.  282. 

222.  Nor  can  the  father,  by  any  deed,  release, 
or  act  of  emancipation,  divest  the  son  of  such 
derivative  settlement.    Adams  v.  Foster,  ib.  452. 

223.  If  the  overseers  of  the  poor  of  a  town 
seize  the  property  of  a  person,  under  the  22d 
section  of  such  act,  for  the  support  of  his  family, 
it  is  an  admission  that  he  is  legally  settled  in  that 
town,  and  precludes  them  from  ordering  his  re- 
moval  afterwards  to  another  town.  Fort  Ann  v. 
Kingsbury,  14  ib.  365. 

224.  A  constable  of  a  town  entered  upon  the 
duties  of  his  office,  but,  before  the  expiration  of 
the  year,  removed  from  the  town,  and  did  not 
afterwards  act  as  a  constable,  except  occasionally 
coming  to  the  town  to  collect  his  fees,  and  settle 
his  old  accounts ;  but  no  constable  was  appointed 
in  his  place  for  the  remainder  of  the  year.  Held, 
that  this  was  not  such  an  execution  of  a  public 
annual  office  *' during  one  whole  year,''  as  to 
gain  him  a  settlement  in  the  town  of  which  he 
was  constable,  within  the  act  for  the  relief  and 
settlement  of  the  poor.  (1  N.  R.  L.  279.)  Sher 
bume  V.  J^orwich,  16  ib.  188. 

225.  An  estate  will  not  give  the  owner  a  set 
tlement  in  the  town  in  which  it  b  situated,  with- 
out his  residence  there,  ib.  186. 

226.  The  purchase  of  an  estate  will  not  gain  a 
settlement  for  any  longer  time  than  the  purchaser 
inhabits  upon  it,  unless  the  consideration  for  the 
purchase  amounts  to  $75,  bona  fide  paid.  JV.  Ber^ 
lin  V.  /{orwich,  10  ib.  229. 

227.  And  it  is  competent  for  the  overseers,  not- 
withstanding the  consideration  expressed  in  the 
deed  of  the  estate  to  the  pauper,  to  show  whether 
anyor  what  consideration  has  been  paid.  ib. 

228.  It  seems  that  a  mortgage  of  the  premises 
sold  to  the  vendor  by  the  pauper  is  not  such  a 
payment  of  the  consideration  as  will  gain  a  set- 
tlement, ib. 

229.  To  constitute  a  settlement  by  the  pur- 
chase of  an  equitable  interest  in  lands,  and  paying 
$75,  the  money  must  not  only  be  paid,  but  an  in- 
defeasible interest  must  be  actually  acquired  from 
a  grantor  having  a  good  title.  Bridgewater  v. 
Brookfield,  3  Cow.  299. 

230.  Living  on  and  working  a  farm,  of  the 
yearly  value  of  $100,  on  shares,  for  above  2  years, 
IB  a  renting  and  paying  rent,  within  the  meaning 
of  the  act  for  the  relief  and  settlement  of  the 
poor,  (1  N.  R.  L.  279,)  and  the  party  thereby  gains 
a  legal  settlement  in  the  town.  Fort  Ann  t. 
Kingsbury,  14  Johns.  365. 

231.  A  person  occupied  and  cultivated  land  on 
shares,  and  during  the  first  year  delivered  to  the 
owner,  as  his  proportion  of  the  crop,  produce  of 
more  $30  value,  but  every  other  year  tiie  propor« 
tion  was  less  than  $30.  Held,  that  this  did  not 
gain  him  a  settlement.  Plattekill  v.  JVeie  Paltz^ 
15  ib.  305. 

232.  In  order  to  acquire  a  settlement  **  by  pur- 
chase," a  contract  for  a  conveyance,  on  the  pay- 
ment of  the  consideration  money,  is  not  sufficient , 
a  title  must  be  given,  and  it  must  appear  that  a 
consideration  to  the  amount  of  $75  has  been  actu* 
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felly  paid.     SeaghiicokB  t.  Bruntwek^  14  Johns. 
199.    Augusta  t.  Paris,  16  ib.  279. 

233.  It  is  not  necessary  that  it  should  be  a  le* 
ffal  title,  as  where  the  pauper  pays  the  considera- 
tion, but  the  conveyance  is  taken  in  the  name  of  a 
third  person  :  this  equitable  estate  will  gain  him 
a  settlement.  So  if  he  is  seized,  jure  uxore,  of 
land  purchased  by  his  wife.  Whitestown  v.  Con- 
staMe,  14  ib.  469. 

234.  And  if  part  of  the  $75  was  paid  on  account 
of  the  interest  due  upon  the  purchase  money,  it 
will  be  sufficient,  ib. 

235.  But  where  the  consideration  of  the  con- 
yeyance  to  the  pauper  was  a  quitclaim  by  him  of 
lands -supposed  to  be  of  $700  value,  which  quit- 
claim afierwards  proved  to  be  of  no  value,  on  ac- 
count of  fkilure  of  title,  it  was  held,  that  he  could 
not  be  deemed  to  have  paid  the  sum  of  $75,  bona 
fide,  so  as  to  gain  a  settlement.  Pompey  v.  Lau- 
rsns,  19  ib.  238. 

23iS.  Where  lands  were  sold  as  part  of  the  pa- 
tent of  A,  situate  in  the  town  of  B,  and  the  lands 
did  not  in  fact  lie  in  that  patent,  it  was  held,  that 
no  settlement  was  gained  in  B.  Bienheitn  v.  IVind- 
kam,  11  ib.  7. 

237.  Where  the  pauper  cleared  and  improved 
part  of  the  land  for  two  seasons,  and  boarded  at 
the  time  in  B.,  but  at  all  other  times  resided  else- 
where, it  was  held,  that  he  had  no  title  by  pos- 
session in  B.  sufficient  to  gain  a  residence,  to. 

238.  Assessment  and  performance  of  labor  on 
the  highways  were  not  the  payment  of  a  tax  so  as 
to  gain  a  settlement,  even  before  the  act  of  seb.non 
32,  c.  90,  §  2,  which  declared  that  it  should  not 
be  so  considered.    America  v.  '^anford,  6  ib.  92. 

239.  Service,  without  any  fixed  time  for  its 
continuance,  and  under  a  verbal  agreement  for 
the  payment  of  wages,  does  not  gain  a  settlement. 
Wmkoop  V.  Overseers  ofJfete  York  3  ib.  15. 

240.  The  2d  section  of  the  act  relative  to  the 
poor,  fsession  24,  c.  184,)  applies  only  to  mariners 
and  otner  persons  coming  from  some  port  or  place 
out  of  the  United  States,  without  passing  through 
another  state.     Chatham  v.  Middlefield,  19  ib.  §6. 

VIII.   Settlement  in  Jfeio  Jersey. 

241.  Under  the  New  Jersey  act  of  1744,  <^  liv- 
ing one  full  year,  at  one  time,  in  one  house  or 
family,"  gave  a  settlement.  East  Windsor  v. 
Montgomery,  4  Halst.  39. 

242.  Under  the  statute  of  1758,  it  was  neces- 
sary for  any  person  coming  into  a  town  to  give 
notice  of  his  place  of  residence  to  the  overseers 
of  the  poor,  in  order  to  gaiii  a  settlement  in  such 
town.     Iforthampton  v.  Stafford,  1  Penn.  125. 

243.  Evidence  of  notice  is  not  necessary  until 
a  coming  into  the  town  is  shown.  Hopewell  v. 
Kingwood,  ib.  130. 

244.  A  person  who  had  lived  a  year  in  one 
house  and  family,  previous  to  the  passing  of  the 
act  of  New  Jersey  of  1740,  acquired,  under  that 
act,  a  legal  settlement  in  the  township  where 
such  residence  was.  Woodbridge  v.  Amhoy,  Coxe, 
213. 

245.  A  service  for  one  year,  under  a  voidable 
indenture  of  apprenticeship,  is  sufficient  to  gain 
a  settlement,  although  the  indenture  should  af- 
terwards, and  previous  to  the  completion  of  the 
term  of  service  mentioned  therein,  be  avoided  by 
the  apprentice.  Bloomfield  v.  Aequaekanunek,  3 
Halst.  257. 

246.  Where  a  pauper  purchased  and  paid  for  a 
piece  of  land,  and  dwelt  thereon  for  more  than 
one  year,  and  then  received  a  deed  for  the  same, 
and  nsided  upon  the  land  for  only  five  or  six 


months  thereafter,  it  was  held,  that  he  did  not 
thereby  gain  a  legal  settlement  in  the  township 
where  such  land  lay.  Tewksbury  v.  Readingtofu 
ib.  319. 

247.  A  title  to  land,  amounting  only  to  a  trust 
by  mere  implication,  not  arising  by  deed,  nor  es- 
tablished by  any  previous  decree,  is  not  such 
a  seizin  of  a  freehold  estate  as  the  act  re- 
quires, ib, 

248.  The  seizin  of  a  mortgagor  in  possession  is 
a  sufficient  seizin  of  lands  to  enable  him-to  gain 
a  settlement,  although  the  mortgage  was  given 
for  all  the  purchase  money  immediately  upon 
the  purchase.  Jfewark  v.  Pompton,  2  Penn 
1038. 

249.  A  healthy  person  coming  from  Europe  to 
a  sister  state,  and  from  thence  into  New  Jersey, 
does  not  gain  a  settlement  in  the  township  of  the 
latter  state,  in  which  he  shall  first  settle  and  re- 
side, under  the  act  of  1774.  He  must  come  di- 
rectly from  Europe  into  the  state.  Stillwater  v. 
Oreen,  4  Halst.  59. 

250.  If  the  owner  of  a  slave,  who  is  of  sufficient 
ability  to  maintain  him,  removes  into  another 
state,  the  slave  does  not  acquire  a  legal  settle- 
ment in  the  township  where  the  master  had  his 
last  legal  settlement.  South  Brunswick  v.  Easi 
Windsor,  3  ib.  64. 

IX.    Settlement  in  Pennsylvania  and  Ohio. 

251.  Under  the  Pennsylvania  act  of  March  9, 
1771,  a  settlement  was  not  gained  by  the  pur- 
chase of  a  fre<^hold  and  residing  thereon,  if  the 
pauper  was  uncertified,  and  refused  to  give  secu- 
rity.   Forks  V.  Boston,  2  Whart.  405. 

252.  A  pauper  gains  a  settlement  by  contract* 
ing  for  a  town  lot  by  the  year,  building^  and  liv- 
ing thereon,  though  he  receive  no  deed.  Respub* 
liea  V.  Caernarvon,  2  Yeates,  51. 

253.  Where  children  under  7  years  are  sent  to 
their  mother's  place  of  settlement  for  nurture 
only,  the  town  sending  them  pays  the  expenses 
of  their  maintenance.  Bucks  v.  Philadelphia,  1 
S.  &  R.  387. 

254.  Under  the  Pennsylvania  act  of  March  9> 
1771,  §  17,  a  settlement  was  gained  by  paying  a 
county  tax  only.  »ft.  5  ib,  417. 

255.  A  United  States  tax  is  not  a  public  tax 
that  gives  a  settlement,  under  the  Pennsylvania 
act  of  1771.     Bucks  v.  Columbia,  10  ib.  179. 

256.  Rendering  service,  under  a  verbal  agree- 
ment of  hiring,  grves  one  a  settlement.  Tioga  v. 
Lawrence,  2  Watts,  43.  Gregg  v.  Half  Moon,  ib. 
342. 

257.  One  having  no  resident  settlement  in  Penn- 
sylvania, after  an  injury  in  F.,  removed  to  M., 
and  there  supported  himself  six  days^  was  taken 
sick,  and  died.  It  was  held,  that  the  expenses  of 
his  last  sickness  and  burial  were  not  chargeable 
on  the  town  of  M.,  but  must  be  borne  by  the  man 
who  received  him  into  his  house.  He  should 
have  been  returned  to  the  town  of  F.  Owerseers 
V.  M'Coy,  2  Pennsyl.  432. 

258.  An  imported  indented  servant  obtains  a 
settlement  in  the  town  where  he  serves  60  days 
with  his  master  or  his  assignee.  Rsading  v.  Chui- 
ree,  5  Binn.  81. 

259.  An  order  for  removing  a  wife  to  her  last 
place  of  settlement  before  marriage  need  not 
state  that  the  husband  had  no  settlement,  ib. 

260.  A  person  gains  a  legal  settlement  in  a 
township  of  Ohio,  though  warned  on  first  settle- 
ment to  depart,  if  the  warning  be  not  repeated 
every  year.     Wayne  v.  Stock,  3  Ham.  171. 

261.  A  year's  residence,  without  being  wame<| 
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to  depart,  perfects  a  legal  aettlement     Wayne  t. 
Stock,  3  Ham.  171. 

X.   Powers  and  LialnlitUs  of  Overseers  and 
Tovme  in  Maine. 

262.  The  town  in  which  a.  panper  has  his  set- 
tlement is  not  liable  to  an  action,  bj  the  town 
relieving  him,  until  the  expiration  of  two  months 
after  notice  given,  pursuant  to  statute  1821,  c. 
122.     Belmont  v.  PiUston,  3  Greenl.  453. 

263.  Where  the  marriage  of  a  female  panper 
was  rendered  valid  by  the  operation  of  the  re- 
solve of  March  19,  1821,  it  was  holden,  that  her 
derivative  settlement,  thus  gained,  could  not  op^ 
erate  to  oblige  the  town,  thus  newly  charged 
with  her  support,  to  pay  for  supplies  furnished 
prior  to  the  passage  of  the  resolve.  Brunswick 
V.  LUehfield,  2  ib.  28. 

264.  Where  the  town  in  which  a  pauper  had 
his  settlement,  being  duly  notified  pursuant  to 
the  statute,  paid  the  expenses  of  his  support  and 
removed  him,  but  before  he  reached  the  place  of 
his  aettlement  he  returned  to  the  town  whence 
he  had  been  removed,  where  he  again  became 
chargeable,  it  was  holden,  that  the  town  in  which 
he  had  his  aettlement  was  not  liable  for  the  ex- 
penses accruing  after  his  return,  without  a  new 
notice.     Green  v.  Taunton,  1  ib.  228. 

265.  Supplies  cannot  be  considered  as  fur- 
nished to  a  man  as  a  pauper,  under  statute  1821, 
c.  122,  $  2,  unless  furnished  either  to  himself 
personally,  or  to  some  of  his  family,  who  reside 
under  his  immediate  care  and  protection.  Green 
V.  Buel^ld,  3  ib.  136. 

266.  Where  the  selectmen  of  a  town  drew  an 
order,  in  favor  of  a  pauper,  on  one  of  the  inhabit- 
ants, for  supplies  to  be  furnished  to  the  pauper, 
which  the  drawee  did  not  accept,  but  the  sup- 
plies were  voluntarily  advanced  by  another  per- 
son, who  took  up  the  order  ;  it  was  holden,  that 
these  supplies  were  not  *' received  Arom  some 
town,"  within  the  meaning  of  statute  1821,  o. 
122,  §  2,  the  person  who  advanced  them  not 
having  any  remedy  on  the  town  for  reimborse- 
ment.     Canaan  v.  Bloomfield,  ib.  172. 

267.  Supplies  furnished  to  a  woman  as  a  pau- 
per, without  the  knowledge  of  her  husband,  she 
living  apart  from  him,  are  not  supplies  received 
by  him  as  a  pauper,  within  the  meaning  of  stat- 
ute 1821,  c.  122,  §  2.  JHxmont  v.  Biddeford,  ib. 
205. 

268.  Where  a  son,  having  received  a  convey- 
ance of  all  his  ikther's  property,  save  a  bond  to 
the  town,  conditioned  to  support  him  and  another 
son  during  life,  this  was  held  not  to  be  "  sup- 
plies or  support  indirectly  received  from  some 
town  as  a  pauper,*'  so  as  to  prevent  the  father, 
and  with  him  the  other  son,  from  gaining  a  settle- 
ment by  residence,  under  statute  1821,  c.  122. 
Wiseasset  v.   Waldoborougk,  ib.  388. 

269.  Supplies  furnished  by  order  of  one  of  a 
board  of  overseers,  acting  under  a  parol  agree- 
ment with  the  rest  of  uie  board  relative  to  the 
general  manner  of  executing  their  office,  are 
supplies  furnished  ^  by  some  town,"  within  the 
meaning  of  statute  1821,  c.  122,  §  3.  Windsor 
V.  China,  4  ib.  298. 

270.  In  order  to  have  received  supplies  as  a 
pauper,  constructively,  so  as  to  prevent  the  oper- 
ation of  statute  1821 ,  c.  122,  they  must  have  been 
furnished  to  one  under  the  care  and  protection 
of  him  whose  settlement  is  in  question,  and  for 
whose  support  he  is  t>y  law  responsible.  Hal- 
loweli  V.  Saco,  5  ib   143. 

871.'  The  Ist  section  of  statute  1881,  c.  127, 


and  the  8th  section  of  statute  1821,  c.  104,  k 
far  as  they  provide  that  the  expenses  of  relieving 
certain  paupers,  being  foreigners,  shall  be  borne 
by  the  state,  are  virtually  repealed  by  the  subse- 
quent statute  1821,  c.  122,  §  18.    Jlpp.  3  ib.  487. 

272.  The  wife  of  an  alien,  having  her  lawful 
settlement  in  this  state,  together  with  their 
children,  being  paupers,  are  to  be  supported  by 
the  town  where  that  settlement  may  be  ;  though 
the  husband,  and  of  course  the  family,  may  re- 
quire and  receive  relief  as  paupers  m  the  first 
instance  from  another  town,  in  which  they  bap* 
pen  to  reside,  under  statute  1821,  c.  122,  §  18. 
Sanford  v.  HoUis,  2  ib.  194. 

273.  The  provisions  of  the  pauper  laws,  re- 
quiring towns  to  relieve  and  support  the  poor,  do 
not  extend  to  plantations.  Blakesburg  v.  Jt^er- 
son,  7  ib.  125. 

274.  Though  plantations  may  raise  money  for 
the  support  of  the  poor,  they  are  not  obliged  so 
to  do.  Nor  have  their  assessors  any  general  au- 
thority to  bind  the  plantation,  by  their  contract 
for  the  support  of  the  poor,  beyond  the  amount 
of  the  money  raised.  Means  v.  Blakesburg,  ib. 
132. 

275.  Overseers  of  the  poor  have  no  authority, 
as  such,  to  intermeddle  with  the  property  of  per- 
sons who  receive  relief  from  their  towns,  as  pau- 
pers.    Furbish  v.  Hall,  8  ib.  315. 

276.  Therefore  where  the  overseers  of  the 
town  of  B,  ffirtute  officii,  submitted  the  claim 
of  a  pauper  to  arbitration,  the  award  was  held 
void,  for  want  of  mutuality,  ib, 

277.  In  an  action  upon  statute  of  Biassachu- 
setta  of  1793,  c.  59,  §  15,  (statute  of  Maine  of 
1821,  c.  122,  §  22,)  for  bringing  into  and  leaving 
a  pauper  in  a  town  where  he  has  not  a  legal  set- 
tlement, the  intent  of  the  defendant  is  a  fact  to 
be  found  by  the  jury.    Sanford  v.  Emeru,  2  ib.  5. 

278.  And  it  is  the  unlawfulness  of  the  inten- 
tion which  constitutes  the  offence  against  the 
statute,  ib, 

279.  A  notice  under  statute  of  Massachusetta 
of  1793,  c.  59,  (statute  of  Maine  of  1821,  c.  122,) 
that  persons  have  become  chargeable  as  paupers, 
should  state  the  names  of  such  persons,  or  other- 
wise so  describe  them,  as  that  the  overseers  may 
certainly  know  whom  to  remove.  Bangor  v. 
Deer  Isle,  1  ib.  329. 

280.  Notice  that «'  S.  and  his  family,"  or  that 
"  S.  and  several  of  his  children  "  are  chargeable^ 
is  good  as  it  respecta  S.,  but  insufficient  as  it  re 
specta  the  family  or  children,  ib. 

281.  Notice  under  statute  1821,  c.  122,-  §  17,  is 
sufficient,  if  it  be  signed  by  the  chairman  of  the 
selectmen,  eo  nomine ;  and  it  will  be  presumed 
that  the  town  did  not  appoint  any  overseers  of 
the  poor,  unless  the  contrary  appear.  Garland 
V.  Brewer,  3  ib.  197. 

282.  The  notice  required  by  statute  1821,  c. 
122,  §  17,  may  properly  be  sent  or  delivered  to 
such  persons,  or  any  one  of  them,  as  appear,  by 
the  records  of  the  town,  notified  to  be  overseers 
of  their  poor  for  the  current  year ;  though  sub- 
sequently they  may  have  declined  to  accept  the 
office.     Gorham  v.  Calais,  4  ib.  475. 

283.  Notice  that  S.  and  his  family  are  charge- 
able as  paupers,  the  only  subject  of  expense  be- 
ing one  of  his  sons,  who  was  alluded  to  in  the 
notice,  but  not  named,  was  held  to  be  insuffieienL 
Dover  v.  Paris,  5  ib.  430. 

284.  If  the  notice,  to  a  town  chargeable  with 
the  support  of  paupers,  be  defective  in  not  be- 
ing signed  by  the  overseers  in  their  official  ca- 
pacity, or  in  not  describing  the  paupers  with 
sufficient  precision,  yet,  if  it  be  understood  aiwf 
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uiswered  withont  any  objections  on  account  of 
its  insufficiency,  such  objections  are  thereby 
waiTed.     York  v.  Penobscot^  2  ib.  1. 


XI.   In  Kew  Hampshire, 

285.  Towns  are  not  liable  to  keepers  of  prisons 
for  the  support  of  their  paupers,  who  are  in  close 
confinement  in  such  prisons.  Mac9  v.  JfcUing' 
ham  West^  1  N.  Hamp.  52. 

286.  By  the  statute  of  1819,  the  authority  is 
given  to  the  town  to  raise  such  sum  as  they  shall 
think  necessary  for  the  support  of  their  poor.  It 
cannot  be  left  therefore  to  the  discretion  of  the 
selectmen  of  the  town.  Gove  t.  Lovering,  3  ib. 
2D2. 

287.  It  is  not  necessary,  in  an  action  by  a 
town  for  supplies  furnished  a  pauper,  to  show 
that  the  supplies  had  been  paid  for  before  notice 
was  given  to  the  town  chargeable.  Lee  y.  Deer^ 
field,  3  ib.  290. 

288.  Under  the  statutes  of  Feb.  8,  1791,  and 
June  27,  1809,  where  supplies  have  been  fur- 
nished to  a  pauper,  who  actually  stood  in  need 
of  relief^  by  order  of  one  of  the  selectmen  of  a 
town,  the  assent  of  the  other  selectmen  may  be 
presumed,  ib. 

289.  Notice  to  a  town  of  the  sums  expended 
fi>r  the  support  of  a  pauper,  signed  by  two  per- 
sons as  selectmen,  will  be  considered  as  signed 
by  a  majority  of  the  selectmen,  until  the  con- 
trary  is  shown.  J^otHngham  v.  Barrington^  6  ib. 
302. 

290.  Under  the  sUtute  of  June  27, 1809,  no- 
tice of  the  sums  expended  by  a  town,  for  the  re- 
Kef  of  a  pauper  belonging  to  another  town,  must 
be  served  within  90  days  from  the  time  when 
the  first  relief,  for  which  the  town  claims  to  re- 
cover, was  afforded.  Rwmney  v.  Menstovmj  2 
ib.  470. 

291.  Where  one  town  gave  notice  to  another 
tiiat  it  had  expended  a  certain  sum  for  the  relief 
of  **-  Sally  and  Esther  B.,  and  also  daughter  of 
Sally  B.,*'  paupers,  having  their  settlements  in 
the  town  to  which  such  notice  was  given,  it  was 
held,  that  the  »' daughter  of  Sally  B."  was  not  a 
sufficient  designation  of  any  particular  person, 
and  that,  as  no  particular  «um  was  stated  as  ex- 
pended  for  the  relief  of  the  other  two  paupers, 
tiie  notice  was  wholly  bad  under  the  New  Hamp- 
shire sUtute  of  June  27,  1809.  Chichester  v. 
Pembroke^  ib.  530. 

292.  An  agreement  made  by  the  selectmen  of 
a  town,  before  an  action  is  commenced  against 
them,  by  which  they  engaged  to  waive  the  legal 
notice,  required  by  the  statute,  of  the  charges 
against  them  for  relief  of  a  pauper,  is  executory 
merely,  and  does  not,  at  the  trial  of  the  action, 
bar  tb*  town  from  objecting  to  the  want  of  notice 
in  due  form.     Hanoper  v.  IVeare,  ib.  131. 

293.  In  debt  by  a  town  upon  a  bond,  with 
condition  to  save  the  town  harmless  from  the 
support  of  an  illegitimate  child,  the  breach  of 
the  condition  was,  that  the  town  had  expended 
^20  for  support  of  the  child,  upon  which  issue 
was  joined.  It  was  held,  that  evidence  that 
the  child  had  been  supported  several  weeks  at 
the  expense  of  the  town  was  sufficient  to  main- 
tain the  issue,  although  no  money  had  been  ac- 
tually paid  by  the  town.  Lyman  v.  Hale,  4  ib. 
495. 

294.  To  bring  a  case  within  the  statute  pro- 
hibiting the  bringing  of  poor  persons,  who  have 
no  setUement  in  New  Hampshire,  from  another 
state  into  any  town  in  that  state,  it  must  appear 
that  the  intention  was,  to  leave  the  person  so 


brought  a  cliarge  upon  the  town  or  the  state. 
Dyer  v.  Hunt,  5  ib.  401. 

295.  A  warning  to  persons  to  depart  from  a 
town,  to  prevent  their  gaining  a  settlement, 
under  the  statute  of  5  Geo.  1,  is  void,  unless  the 
time  of  such  persons'  abode  in  the  town  appears 
either  in  the  warrant  itself,  or  in  the  return  of 
the  officer  who  served  it.  Loudon  v.  Deerinff,  1 
ib.  13. 

296.  The  statutes  of  May  2, 1719,  and  January 
16,  1771,  require  that  the  doings  of  selectmen 
and  others,  in  warning  out  paupers  from  a  town, 
should  be  returned  to  the  court  of  quarter-ses- 
sions  within  one  year  from  the  time  such  paupers 
came  to  reside  in  such  town.  Jforthwood  v.  XHcr- 
ham,  2  ib.  242. 

297.  Under  the  statute,  a  notice  to  a  town,  that 
a  pauper  has  become  chargeable,  may  be  directed 
to  the  selectmen  generally,  without  naming  them, 
and  may  be  served  by  giving  a  copy  to  the  se- 
lectmen personally,  or  leaving  it  at  their  usual 
place  of  abode.     Salisbury  v.  Orange,  5  ib.  348. 

298.  Under  the  statute  of  February  15,  1791, 
it  is  not  essential  to  the  validity  of  a  warrant 
directing  a  constable  to  warn  a  person  to  depart 
fVom  the  town,  in  order  to  prevent  a  settlement 
under  the  statute,  that  such  warrant  should  be 
under  the  seal  of  the  selectmen,  or  signed  by 
them.     Peterborough  v.  Temple,  2  ib.  406. 

299.  A  notice  served  upon  a  town,  that  a  pau- 
per is  chargeable,  must  be  returned  to  the  court 
of  common  pleas  within  20  days ;  otherwise,  it 
will  not  be  legal.  Conway  v.  Wakefield,  3  ib. 
277. 

300.  Under  the  statute  of  June  27,  1809,  no- 
tice to  the  sheriff,  directing  him  to  notify  the 
selectmen  and  town-clerk  of  another  town  that  a 
pauper  had  become  chargeable,  is  not  notice  to 
the  town,  to  make  them  liable.  Meredith  v.  Can- 
terbury, 3  ib.  80. 

301.  Where  a  law  was  repealed  before  a  war 
rant  was  returned,  or  the  year's  residence  com 
pleted  which  was  necessary  to  gain  a  settlement, 
the  warning  out  was  held  to  be  valid,  if  conform- 
able to  the  new  law,  though  it  was  defective 
under  the  old  law.     Exeter  v.  Stratham,  2  ib.  102. 

XII.    In  Vermont, 

302.  The  obligation  of  a  town  to  support  their 
poor  arises  from  the  statute  alone.  But  no  action 
will  lie  against  the  town  by  a  third  person,  on 
such  general  liability,  for  support  of  a  pauper, 
unless  afforded  at  their  request,  or  on  a  subse- 
quent promise  to  pay.  If  the  overseers  contract 
with  one  for  support  of  a  pauper  for  a  certain 
time,  and  he  continue  the  support  thereafler,  the 
town  is  not  liable  on  the  ground  of  the  overseers* 
not  taking  the  pauper  away.  Aldrich  v.  Londoi^ 
derry,  5  Verm.  441.  Castleton  v.  Miner,  8  ib. 
212.  Baldwin  v.  Rupori,  6  ib.  258.  Guilford  v. 
Jamaica,  2  Chip.  103.     S.  P.  1  ib.  379. 

303.  Selectmen  and  overseers  of  the  poor  can- 
not bind  the  town  for  more  than  ^,  for  the  sup- 
port of  a  pauper,  without  an  order  from  a  justice, 
according  to  §'  20  of  the  Vermont  poor  act.  Ives 
V.  WaUingford,  8  Verm.  224. 

304.  Moneys  expended  by  overseers  of  the 
poor,  for  the  support  of  a  pauper,  cannot  be  re- 
covered of  such  pauper  without  a  special  con- 
tract for  repayment.  Selectmen  of  Bennington  v. 
M*Gennes,  1  Chip.  44. 

305.  A  general  indebitatus  assumpsit  for  moneys 
paid,  &c.,  does  not  lie  by  one  town  against  an 
other,  for  the  support  of  a  pauper,  under  the  Ver- 
mont act ;  the  declaration  must  state  a  case  with 
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in  the  act.    MiddlAury  ▼.  HubbardtiOn^  1  Chip. 
205. 

See  Assumpsit,  207. 

306.  A  contract  by  the  oveneeni,  for  the  sup- 
port  of  the  poor,  binds  the  town.  WoMhington  t. 
Riiing^  Brayt.  188.  And  where  one  of  three 
overseers,  on  the  contract  of  another,  took  charge 
of  a  pauper,  the  town  was  held  liable,  ih, 

307.  One  town  cannot  recover  of  another,  un- 
der §  4  of  the  pauper  act,  for  the  support  and 
care  of  a  sick  pauper,  unless  there  has  been  ac- 
tual  removal  to  his  last  place  of  settlement,  or 
it  has  been  prevented  by  extreme  sickness  or 
death.  QiMsre  —  whether  there  must  not  have 
been  actual  removal,  or  prevention  by  death. 
The  constable  may  execute  the  warrant  of  re- 
moval, if  he  can  find  the  person  any  where  in 
the  state.     Essex  v.  Milton^  3  Werm.  17. 

308.  A  town  cannot  recover  of  another  any 
expenses  of  a  resident  pauper  accrued  before  or- 
der of  removal,  nor  for  cost  of  removal,  except 
in  case  of  sickness.  And  the  insanity  of  the 
pauper  does  not  dispense  with  the  necessity 
of  such  order.  Londonderry  v.  Windham^  2  ib. 
149. 

309.  A  town  has  a  right  to  take  the  property 
of  one  char^able,  without  his  permission,  either 
by  way  of  compensation  or  of  indemnity.  Where 
the  family  of  a  person  who  is  absent  are  in  want 
of  immediate  relief,  the  overseers  may  afford  it 
tp  a  certain  amount,  without  application.  Briggs 
y.  Whipple^  6  ib.  95. 

310.  Though  there  be  a  formal  error  in  a  pau- 
per process,  if  the  matter  intended  appear  with 
sufficient  certainty  from  the  whole,  it  will  be 
valid.     Shrewsbury  v.  Mount  Holly^  2  ib.  221 . 

311.  A  motion  to  quash  pauper  proceedings 
can  only  avail  where  sufficient  cause  appears  of 
record ;  and  what  does  not  so  appear  must  be 
pleaded  in  a  traversable  form.  Return  of  a  con- 
stable, that  he  had  served  the  warning  <*  on  the 
within-named  persons,"  was  held  insufficient, 
there  being  other  names  within,  besides  those  of 
the  paupers.     Waitrjord  v.  Brookfield,  ib.  206. 

312.  And  it  must  appear,  by  the  return,  that 
such  copy  was  left  with  each  of  the  persons 
designated.  JWtc  Haten  v.  Vergennes,  3  ib.  89. 
Reading  v.  Weather^eld^  ib.  349. 

313.  Omission  to  declare,  in  an  action  to  re- 
cover for  the  support  of  a  pauper,  that  he  was 
unable  to  defray  the  expense,  is  not  fatal  after 
verdict.     PawleU  v.  Rudand^  Brayt.  175. 

314.  A  town  in  which  a  jail  is  situated  may 
recover,  for  support  of  a  pauper  therein,  against 
the  town  where  he  had  his  last  legal  settle- 
ment, ib, 

315.  Where  a  pauper  prisoner  has  a  settle- 
ment within  the  state,  the  jfiiler,  after  notice 
and  demand  for  his  support  on  the  overseers  in 
th^  town  where  he  is  confined,  may  recover  of 
them  for  the  expense  of  such  suppf>rt.  Holmes 
V.  St.  Albans,  ib.  179. 

316.  A  person  eoraraitted  to  jail  from  another 
town,  and  relieved  by  the  town  in  which  the 
jail  is  situate,  is  within  }  11  of  the  pauper  act 
of  Vermont,  and  no  order  of  removal  is  neces- 
sanr.  His  support  may  be  recovered  as  money 
laid  out,  &c.,  without  declaring  on  the  statute. 
Danmlle  v.  Pvineyy  6  Verm.  512. 

317.  That  one  cannot  be  removed,  as  a  pauper, 
from  his  freehold,  applies  to  tenant  in  dower ; 
and  this  may  be  taken  advantage  of,  on  motion 
to  quash  the  order  of  removal.  Brookfidd  v. 
Hartland,'\h.iQ\. 

318.  The  warning  out  of  a  pauper  is  insuffi- 
sient,  if  the  return  admit  of  any  doubt  as  to  the 


strict  regularity  of  the  service.      Tevmstmi  v. 
Athens,\  ib.  284. 

319.  An  order  for  removal  of  A.  B.,  a  pauper, 
and  his  family,  is  abatable,  as  to  the  family,  for 
generality.     Ifewbury  v.  Brunsvoiek^  2  ib.  151. 

320.  Warning  to  tne  parents  of  a  pauper,  who 
has  resided  more  than  a  year  after  coming  of  age, 
and  not  been  himself  warned,  is  insufficient 
Middlebury  v.  Hubbardton,  Brayt.  183. 

321.  Warning  to  a  pauper  is  not  invalidated 
by  the  selectmen's  not  specifying  of  what  town 
they  are  the  selectmen.  Waterford  v.  Brookfuid^ 
2  Verm.  208. 

322.  Return,  on  a  warning-out  process,  which 
does  not  show  in  which  of  two  ways  it  was 
served,  one  of  the  two  being  bad,  is  insufficient. 
Where,  of  several  persons  named  in  the  precept, 
it  states  that  it  was  served  on  some  in  a  manner 
particularly  described  and  regular,  and  on  the 
others  ^  as  above  stated,"  it  is  sufficient.  Marskr- 
field  V.  Montpditr,  4  ib.  284. 

323.  Return  on  warning-out  ptoeess  most  show 
clearly  with  whom,  or  in  what  situation,  it  wss 
left  at  the  pauper's  house,  in  his  absetace.  8op« 
port  of  persons,  by  the  overseers  of  the  poor, 
as  paupers  of  their  town,  is  evidence  against 
the  town  of  their  legal  settlement  there,  but 
not  conclusive ;  and  this,  though  the  overaeers 
were  empowered  by  the  town  to  use  their  dis- 
cretion in  the  matter.  Order  of  removal  is  not 
conclusive,  unless  perfected  by  leaving  the  true 
and  attested  copy  30  days  after  the  order  is 
made  ;  and  this  notice  cannot  be  waived  by  tho 
overseers  of  the  town  entitled  to  it.  Barren. 
Morritttnony  4  Verm.  574. 

324.  Warning-out  process  against  husband  and 
wife,  if  sufficiently  served  on  the  husband,  pre- 
vents the  wife's  gaining  a  settlement.  Retnni, 
on  warning-out  process,  that  it  was  left  at  the 
last  usual  place  of  abode  ^'  with  a  person  of  dis- 
cretion," Ac,  is  bad  for  not  naming  the  person, 
or  stating  whether  of  sufficient  discretion.  The 
copy  of  an  order  of  removal,  required  by  the  act 
of  1817,  §  5,  must  correspond,  in  every  substan- 
tial particular,  with  the  original,  or  the  proceed- 
ing will  be  invalid.  The  removal  cannot  be 
made  before  the  day  fixed  by  the  justices  for  the 
pauper  to  remove  himself.  Bamei  v.  Contorif 
ib.  564. 

325.  Where,  in  the  return  on  a  warning  to  a 
pauper  to  depart,  the  words  **with  my  return 
thereon  "  were  omitted,  the  service  is  void.  Cos* 
tUton  V.  Clarendon,  Brayt.  181. 

326.  And  a  warning  must  be  recorded  before 
the  end  of  a  year  of  the  pauper's  residence. 
Mount  Holly  v.  Panton,  ib.  182. 

327.  The  time  of  service  may  be  proved  by 
parol.    Pittsford  v.  Brandon,  ib.  183. 

328.  The  return  must  state  the  particular  situ- 
ation in  which  the  warning  was  left.  ib. 

329.  And  it  cannot  be  amended  after  the  expi- 
ratwn  of  the  year.  ib. 

330.  A  justice  is  bound  to  insert  in  his  war- 
rant the  name  of  each  member  of  the  family  to 
be  removed  from  a  town.  Hartland  v.  WiliiamS' 
toum,  1  Aik.  241. 

331.  Under  the  Vermont  judiciary  act,  wheri 
notice  is  given  to  quit  the  town,  if  the  service  if 
not  personal,  it  should  be  certified  to  have  been 
on  ^<  one  then  residing  "  where  the  pauper  did. 
Reading  v.  Rockingham,  2  ib.  272. 

332.  Proceedings  for  warning  a  pauper  are  in 
valid,  if  the  officer's  return  thereon  be  not  re 
corded  by  the  town-clerk  within  a  year  from  tho 
commencement  of  the  pauper's  residence ;  and  • 
subsequent  amendment  of  the  record  is  not  allowa 
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Ue.  And  it  most  appear  that  the  officer  serred 
the  warning  on  the  person  named,  or  left  at  his 
OBual  ahode  a  copy,  with  hia  return  thereon.  JVeio 
Haven  T.  Vergennes^  3  Verm.  89. 

333.  Warning,  ander  the  statute  of  1801,  is 
not  vitiated  by  omission  of  the  words  "  of  this 
precept  with,"  in  the  direction  *•  hereof  fail 
not,**  &c.  It  is  sufficient  to  serre  a  warning 
against  man  and  wife  on  the  man.  If  service  be 
on  one  of  the  name  and  town  mentioned  in  the 
warning,  it  ib- prima  fade  sufficient,  in  default  of 
eyidence  of  another  person  of  the  same  name  in 
the  town.  Dumnurstawn  t.  Jamaica^  5  Verm.  399. 

334.  Within  the  time  for  appeal,  on  removal 
of  a  pauper  by  order,  the  overseers  are  compe- 
tent to  adjust  the  matter,  and  place  all  parties  in 
statu  quo.     ParoUt  v.  J^orih  Hero^  8  ib.  196. 

335.  A  town  must  have  notice  of  an  order  of 
removal  of  a  pauper,  to  be  concluded  by  it  as  to 
his  settlement :  and  a  demand  by  another  town 
of  the  expense  of  his  support  is  not  notice,  for 
that  may  be  recovered  without  such  order.  Fair- 
fM  V.  St,  MbanBy  firayt.  176.  St.  Albans  v.  Otor- 
gioy  ib.  177.  And  without  an  order  for  the  ex- 
penditure from  a  justice  of  the  peace,  ib. 

336.  An  attested  copy  of  an  order  of  removal, 
onder  §  3  of  the  pauper  act,  must  be  left,  with  an 
overseer  of  the  town  to  which  the  removal  is 
made,  within  30  days  after  the  order  is  made ;  and 
this  though  the  constable,  in  executing  the  war- 
rant, left  a  copy  thereof  containing  the  order. 
A  warrant  of  removal  is  valid,  though  dated  of 
the  day  of  the  order,  which  should  appoint  a  future 
day.     Georgia  v.  St.  Albans^  3  Verm.  42. 

337.  On  appeal  from  an  order  of  removal,  plea 
that  the  pauper  was  seized  and  possessed,  in  his 
own  right,  of  certain  lands,  is  not  sufficient;  it 
must  appear  that  he  had  a  freehold  estate  therein. 
MiddUtoum  v.  Pawlet,  4  ib.  202. 

338.  An  appeal  fh>m  an  order  of  removal  must 
be  taken  to  the  next  term  of  the  court  in  the 
same  county,  if  there  be  sufficient  time  afler  ser- 
vice of  the  order.  Strafford  v.  Hartland^  2  ib. 
665. 

339.  In  order  to  the  removal  from  a  town  of 
a  person  '*  likely  to  become  chargeable,"  there 
must  be  a  strong  probability  at  the  time  of  ma^ 
king  the  order :  he  cannot  be  removed  while  a 
fireeholder  in  the  town.  Londonderry  v.  Aeton^  3 
Verm.  122. 

340.  An  order  of  removal,  not  appealed  from, 
is  conclusive,  a^inst  the  town  to  which  the  re- 
moval is  made,  m  favor  of  any  other  town.  Dor- 
set  V.  MarukesteTj  ib.  370. 

341.  If  the  complaint  be  si^ed  by  one  over- 
seer of  the  poor,  it  is  sufficient.  Castleton  v. 
Clarendon^  Brayt.  186.  An  action  against  over- 
seers of  the  poor  is  virtually  against  the  town, 
and,  within  §  24  of  the  judiciary  act  of  Vermont, 
requires  service  30  days  before  return  day. 
Chulford  V.  Jamaica^  2  Chip.  104. 

Xin.    In  Massachusetts. 

342.  A  necessity  for  immediate  relief  eonsti- 
tules  a  pauper;  and  he  is  none  the  less  one 
because  he  could  obtain  something  on  an  exist- 
ing debt  by  going  a  short  distance.  Sturbridge 
▼.  Holland^  11  Pick.  459. 

343.  Where,  by  a  statute,  a  town  furnishing 
support  to  a  pauper  is  entitled  to  recover,  against 
the  town  in  which  he  has  his  settlement,  for 
expenses  incurred  within  three  months  before 
and  two  years  after  notice  given,  it  is  immaterial 
whether  the  support  has  been  continuous,  or  only 
•eeastona].    JttUborough  v.  Mon^fiMf  15.  jb.  19. 
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344.  By  the  atetute  of  1793,  c.  59,  a  town  may 
recover  expenses,  for  the  sopp<Ht  of  a  pauper 
whose  settlement  is  in  another  town,  provided 
the  action  is  commenced  within  two  years  afler 
the  cause  of  action  arose.  Townsend  v.  BUlerica^ 
10  Mass.  411.  J^eedkam  v.  Jfewton,  12  ib.  452. 
Harwich  v.  HaUoweU,  14  ib.  184.  Uxbridge  v. 
Seekonky  10  Pick.  150. 

345.  And  th&  computation  of  the  two  years  is 
to  be  reckoned  from  the  delivery  of  the  notice, 
and  not  from  its  date.  Ihhridge  v.  Seekonk,  10 
Pick.  150. 

346.  Expenses  incurred  in  the  support  of  a 
pauper,   more    than   two    years    before    actio 
brought,    cannot   be    recovered,    althou|rh    the 
■ame    plaintiffs   have,  in   a  former  action,  re 
covered    from    the   same    defendants   expenses 
incurred   for  the  support   of  the  same  pauper; 
nor  without  a  new  notice.    HaUoweU  v.  Ha/r 
wUhy  14  Mass.  186. 

347.  If,  after  an  action  is  commenced,  the 
pauper  is  still  chargeable  to  the  plaintiff  town, 
a  new  notice  is  required  to  sustain  an  action  for 
the  new  expenses,  brought  pending  the  first. 
Walpole  V.  Hoplnnton^  4  Pick.  357. 

348.  A  notice  that  A  and  her  three  childrea 
have  become  chargeable,  when  there  are  fov 
children,  fs  sufficient  as  to  A  only.  ib. 

349.  Notice  delivered  to  and  received  by  ax 
overseer,  at  a  distance  from  his  town,  is  suffi 
cient.  ib. 

350.  In  an  action  by  one  town  against  another, 
to  recover  expenses  incurred  in  the  support  of  a 
pauper,  a  notice  signed  by  A  &  B,  as  selectmen 
they  being  overseers  of  the  poor  by  virtue 
their  office   as  selectmen,  was   held   sufficient. 
Ashby  v.  Lunenhurgy  8  ib.  563. 

351.  In  case  all  suitable  provision  is  made  by 
a  town  for  a  pauper,  and  he  goes  into  another 
town,  and  there  incurs  expense,  and  the  fact 
that  the  former  town  had  provided  for  him  is 
known  to  all  parties,  the  person  to  whom  the  ex« 
penae  is  incurred  cannot  recover  from  the  for- 
mer town.    JV010  Salem  v.  WendeU^  2  ib.  341. 

352.  If  a  town  have  made  proper  provision 
for  the  support  of  paupers,  and  they  go  to  a  third 
person's  house,  and  remain  there,  this  last  can- 
not recover  the  expenses  of  their  support,  unless 
a  contract,  express  or  implied,  be  made  out. 
Warden  v.  Leyden,  10  ib.  24. 

353.  Nonaction  will  lie  between  towns  for  the 
support  of  a  pauper,  unless  notice  was  given  to 
the  defendant  town  within  three  months  afler 
the  expense  was  incurred.  Bath  v.  Freeport,  5 
Mass.  325.  ffeedham  v.  Jfewton,  12  ib.  459. 
Townsend  v.  Billericay  10  ib.  411. 

354.  A  notice  given  more  than  three  months 
afler  the  expenses  accrued,  but  less  than  that 
time  after  they  were  paid  by  the  plaintiff  town, 
was  insufficient.  East  Sudbury  v.  Sudbury ^  12 
Pick.  1. 

355.  Where  a  person,  who  had  been  supported 
by  his  town  as  a  pauper,  had  bodily  health  and 
strength,  though  of  small  mental  capacity,  and 
was  able  to  earn  more  than  enough  to  support 
himself,  and  had  found  an  employer,  it  was  held, 
that  he  was  no  longer  a  pauper;  and,  consequent- 
ly, where  the  town  made  a  contract  with  the 
plaintiffs,  that  they  should  take  care  of  all  the 
paupers  belongring  to  the  town,  and  be  entitled 
to  their  services,  it  was  held  that  they  were  not 
entitled  to  his  services.  Wilson  v.  Brooks^  14 
ib.  341. 

356.  The  keeper  of  a  house  of  correction,  afler 
the  examination  and  allowance  of  his  accounts 
by  the  cowt  of  sessions,  mi^  maintsin  aiiiuDp«t» 
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for  the  support  of  a  paaper,  against  the  town 
where  he  mav  haye  a  legal  settlement.  It  is  no 
defence  for  toe  town  that  they  had  no  notice  of 
Ibe  claim.     IVadt  ▼.  SaUm^  7  Pick.  333. 

357.  The  neglect  of  the  court  of  sessions  to 
establish  rales  to  govern  the  persons  committed^ 
f  provide  materials  for  their  employment,  and 
keep  accoants,  as  required  by  the  statute  of  1803, 
o.  88,  is  no  defence  to  such  an  action  by  the  mas- 
ter of  a  house  of  correction  against  a  town,  ib, 

358.  A  town  where  a  prison  is  situated  is  liable 
to  the  jailer  for  the  support  of  a  prisoner  confined 
for  debt,  after  proper  application  to  the  orerseers 
of  the  poor,  whether  he  have  a  settlement  else« 
where  or  not.  CargiU  t.  Wiseasset,  8  Mass. 
547.  DoggeU  y.  Deikam^  ib.  664.  Sdyward  y. 
Mfrsd,  5  ib.  844. 

359.  But  it  is  not  liable  for  the  support  of 
prisoners  charged  with  offences  against  the  com- 
monwealth.   Mdamt  y.  WUeatstt^  5  ib.  388. 

360*  Not  is  it  liable  for  the  support  of  an  alien 
married  to  a  woman  whose  settlement  is  in 
such  town,  unless  she  be  remoyed  to  the  town. 
CmmbriHge  r,  CharlmUnony  13  ib.  501. 

361.  llie  illegality  of  a  commitment  to  jail  is 
•o  defence  to  an  action  fbr  support  of  the  pris- 
oner ae  a  pauper.  Tomitem  y.  Wuiport^  13  ib. 
355. 

368.  By  the  sUtute  of  1793,  o.  59,  a  town  may 
recoyer  expenses  for  the  support  of  a  pauper 
whose  settlement  is  in  another  town,  provided 
the  action  is  commenced  within  two  years  after 
the  cause  of  action  arose.  Townaend  y.  BiUgriea, 
UO  Mass.  411.  Jr»€dham  y.  JVetoton,  13  ib.  453. 
HarwUk  y.  BtOUwdl,  14  ib.  184.  Uzbridge  y. 
SMibenJk,  10  Pick.  150. 

363.  A  notice  from  one  town  to  another,  giyen 
or  reimbursement  of  expenses,  while  an  action 
IS  pending,  although  unanswered,  does  not  ope- 
rate as  an  estoppel  to  prevent  the  town  notified 
iSrom  denying  the  settlement  of  the  paaper.  JVeis- 
Csn  y.  RandSph^  16  Mass.  486. 

364.  Nor  is  a  town  estopped  because  it  had 
preyiously  given  notice  to  a  third  town,  and 
•laimed  the  same  sum.  Brstnlrss  v.  Hingkam. 
17  ib.  438. 

365.  A  notice  fer  reimbursement  for  the  ex- 
pense of  an  illegitimate  child,  stating  that  the 
mother  and  her  lather  were  inhabitants  of  the 
defendant  town,  was  held  sufficient  to  sustain 
assumpsit  against  such  town.  Ware  v^  WUUamS' 
taum^  8  Pick.  388. 

366.  If  the  pauper  be  not  remoyed,  but  his 
expenses  are  voluntarily  paid,  and  an  action  be 
afterwards  brought  to  recover  subsequent  ex- 
penses, the  defendant  town  is  not  estopped  from 
contesting  the  settlement  of  the  party.  Leicester 
v.  Rehoboth^  4  Mass.  180.  Bridgewater  v.  Dart- 
nuHUh^  4  ib.  373.  Greene  v.  MomnunOh^  7  ib.  467. 
J>feedham  y.  JVsioton,  18  ib.  458. 

367.  But  if  he  be  not  removed,  and  an  action 
is  brought  to  recover  the  expenses  of  support 
and  burial,  the  defendant  town  cannot  contest  his 
settlement,  nor  give  in  evidence  the  pauper's 
ability  to  support  himself.  Freeport  v.  Edge- 
cumbe^  1  ib.  459.     Topeham  v.  Hmrfswell,  ib.  518. 

368.  It  is  not  necessary  that  the  pauper  should 
be  sotnally  a  resident  of  the  town  requesting 
reimbursement  and  removal,  to  entitle  them  to 
recover.    Marlborough  v.  JhUlandy  11  ib.  483. 

369.  No  action  will  Ue,  to  recover  compensa- 
tion, unless  it  be  given  by  statute  or  is  founded 
on  express  promise.  Dalton  v.  Hinsdale^  6  ib. 
501. 

370.  A  charge  by  the  orerseers,  fer  trouble  ia 
pfusmriwg  «  pl«Qo  ot  abod«  fee  a  paapsyr*  is  net  % 


legal  charge,  and  eannot  be  recovered.  Conwam 
V.  Deerfiefd,  11  ib.  387. 

371.  Nor  can  all  that  was  actually  paid  be  re* 
covered,  if  the  charges  are  exorbitant  or  nnrea* 
sonable.     SomMridge  y.  Chariton,  15  ib.  848. 

378.  An  action  for  relief  of  a  pattper  by  an 
individual  cannot  be  sustained  against  the  town 
of  such  pauper's  settlement,  if  supported  out  of 
that  town.    MiUhell  v.  ComvUU,  18  ib.  333. 

373.  The  penalty  fer  bringing  a  pauper  into  a 
town,  imposed  by  statute,  cannot  -be  reeovered 
unless  the  act  appear  to  have  been  done  with  the 
intention  of  leaving  him  a  charge  and  burden 
upon  the  town.  Greeai^idd  v.  CnsJkflum,  16  ib. 
393. 

374.  The  penalty  cannot  be  recovered  against 
one  who  carried  a  poor  person  into  a  town  with 
an  honest  purpose  of  helping  him  on  his  jour- 
ney. Deeijield  v.  Ddano,  1  rick.  465.  Nor  for 
bringing  paupers  to  their  place  of  settlement. 
Middleborough  v.  Clarh,  8  ib.  88. 

375.  A  pauper  is  not  liable  to  an  action,  by  the 
town  wherein  he  is  lawfully  settled,  for  any 
moneys  paid  on  his  account  as  a  pauper.  Deer 
Isle  V.  Eaton^  18  Mass.  388. 

376.  Where  overseers  of  the  poor,  upon  the 
decease  of  a  pauper,  take  possession  of  hisefi^ts 
pursuant  to  statute  of  1817,  c.  186,  $  6,  and  ad- 
ministration is  not  taken  out  within  30  days 
of  his  decease,  they  may  sell  so  much  of  the 
property  as  shall  be  necessary  to  refiay  the  ex- 
penses incurred  for  such  pauper,  notwithstand- 
ing the  appointment  of  an  administrator  befors 
the  sale  taxes  place.  Haynee  v.  WeU»,  6  Pick* 
463. 

377.  In  trover,  by  an  administrator  of  a  pauper 
against  the  overseers,  for  articles  fiurly  sold  by 
auction,  pursuant  to  statute,  and  purchased  by 
one  of  the  overseers  himself,  the  sale  was  heU 
to  be  valid,  ik, 

378.  If  a  pauper  be  improperly  treated,  and  the 
overseers,  upon  complaint  made,  neglect  to  pro* 
vide  other  suitable  support,  or  to  correct  the 
misconduct  complained  of,  an  individual  is  war* 
ranted  in  providing  for  his  relief  at  the  expense 
of  the  town.     Wordem  v.  Leyden^  10  ib.  84. 

379.  The  kindred  of  a  pauper  cannot  be  called 
upon  to  pay  for  his  relier,  save  by  the  overseers 
of  the  town  where  he  is  settled,  or  by  some  other 
of  his  kindred.  Salem  v.  ^ndover,  3  Mass.  436, 
448.     SawBord  Y,  Jilfred,  S  ih.  9U. 

380.  Hence,  where  relief  is  furnished  by  a 
town  to  a  pauper  whose  settlement  is  in  another 
town,  their  remedy  for  a  compensatioii  is  against 
the  town  of  his  settlement,  and  not  against  the 
pauper's  kindred.  SaUm  v.  windever,  3  ib.  436. 
Sattward  v.  J^lfied,  5  ib.  844. 

%1.  The  declaration  must  contain  an  aver- 
ment that  the  settlement  is  in  the  defendant 
town,  and  that  the  notice  was  given  within  three 
months  after  the  expense  was  incurred.  Salem 
v.  Andover,  3  ib.  436.  Bath  v.  Freeportj  5  ib. 
385,  336.  Wrentham  v.  AtUehorough^  5  ib.  430, 
434. 

383.  A  surgeon  has  no  right  of  action  against 
a  town  fer  an  operation  performed  upon  a  pauper, 
without  the  request  of  the  overseers  of  the  poor. 
MiUor  y.  SomareU,  14  ib.  396. 

383.  In  an  act  incorporating  a  town,  it  waa 
povided  that  certain  remonstrants  against  the 
mcorporation,  who  lived  within  the  limits  of  the 
new  town,  should  remain  with  their  families  iat 
the  town  firom  which  the  new  town  was  taken, 
upon  their  leaving  their  names  in  the  secretary's 
office  within  two  years :  it  was  held,  that  the 
piivikft  thai  grasted  ww  pawoml  to  tbt  la 
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nxniBtniBts,  and  did  not  remain  to  their  deeoend- 
ants.     DiUingkam  ▼.  Burgia^  16  Mass.  56. 

384.  A  notice  that  a  pavper,  whose  aettlemeiit 
ie  in  the  defendant  town,  has  become  chargeable 
to  the  plaintiff,  is  not  notice  that  bis  wife  and 
ehildren  are  also  chargeable.  Andover  ▼.  CawUtn^ 
13  ib.  547. 

385.  Where  a  town  has  been  at  expense  in 
fopporting  a  pauper,  and  notice  is  sent  to  the 
town  where  his  settlement  is  supposed  to  be, 
stating  the  fiusts,  and  requesting  the  remoTal  of 
the  pauper,  and  no  objection  made  or  reraoTal 
effected  during  two  months,  upon  giving  a  new 
notice,  the  pauper  may  be  remoTcd  to  the  lat- 
ter town,  and  his  settlement  cannot  be  contested. 
LeitesUr  t.  Rehabotk^  4  ib.  180.  Brtdgewater  t. 
Dartmouth,  ib.  273. 

386.  Even  though  he  may  have  no  settlement 
m  the  commonwealth.  WtHminHiir  y,  Btmaria* 
ton,  8  ib.  104. 

387.  The  objection  must  be  in  writing,  and  is 
sufficient  if  signed  by  one  of  the  selectmen. 
BridgrMDQitT  T.  Dartmouthy  4  ib.  S73. 

3^.  A  notice  that  a  pauper  and  his  family 
have  become  chargeable,  and  requesting  their 
removal,  without  steting  their  names  or  number, 
is  deficient.  Embden  v.  Augusts,  12  ib.  307. 
SkutMhury  v.  Oxford,  16  ib.  iSS. 

389.  If,  however,  the  number  be  steted,  it  is 
•offieient.     Orange  v.  Sudhury,  10  Pick.  22. 

390.  But  an  answer  to  an  insufficient  notice 
will  be  considered  as  a  waiver  of  the  deficiency, 
if  no  olijectioB  is  taken  on  that  account.  Emb- 
den V.  JhtguHOj  12  Mass.  307.  Paris  v.  Hiram, 
12  ib.  262.  Skutedmry  v.  Oxford,  16  ib.  102. 
Orang*  v.  Sudbury,  10  Pick.  22. 

391.  A  notice,  steting  that  the  widow  of  a  man 
who  was  an  inhabitent  of  the  defendant  town 
had  become  chargeable  in  the  plaintiff  town,  and 
requesting  her  removal,  is  sufficient.  Uxbridge 
V.  Seekonk,  10  Pick-  150. 

392.  AAer  a  notice  from  one  town  to  another 
that  a  pauper,  whose  settlement  is  in  the  latter 
town,  has  become  chargeable  to  the  fbrmer,  if 
his  expenses  be  paid,  and  he  again  stand  in  need 
of  assistance,  a  new  notice  is  necessary  before 
an  action  can  be  maintained  for  the  new  expense. 
Sidney  v.  Aufputa,  12  Mass.  316. 

393.  A  notice  to  a  town,  stating  that  an  inhab- 
itant of  the  town  had  become  chargeable,  and 
had  received  relief,  was  sufficient,  i^iney  v. 
Brosmfree,  5  ib.  86. 

394.  A  pauper  is  not  to  be  removed  unless 
actually  chargeable,  or  likely  to  become  so  from 
one  or  other  of  the  causes  mentioned  in  the  stet- 
ute.     Walpole  v.  WeH  Cambridge,  8  ib.  276. 

395.  And  the  par^  should  be  summoned  to 
appear  and  be  present  at  the  examination  before 
the  maipstrate.    SkiHey  v.  Lunenburg,  11  ib.  382. 

396.  Under  the  stetute  of  1821,  c.  94,  §  3, 
enacting  that  a  town,  in  which  a  pauper  has  a 
settlement,  shall  not  be  bound  to  pay  more  than 
^1  per  week  fi>r  his  support  in  another  town,  pro- 
vided the  former  town  remove  him  within  30 
days  after  having  legal  notice  of  such  support 
being  rendered,  the  removal  is  a  condition  prece- 
dent, and  must  be  strictly  performed.  Ware  v. 
WUbraham,  4  Pick.  44. 

397.  The  voluntery  removal  of  the  pauper  is 
no  bar  to  the  recovery  of  reasonable  expenses 
incurred  for  his  support,  though  they  exceed  ^] 
per  week.  ib. 

398.  It  is  not  sufficient,  to  exempt  a  town  from 
a  greater  expense  than  $1  per  week,  (under  the 
ftatvte  of  1821,  c.  94,)  that  the  town,  have  done 
•II  in  their  power  to  effect  a  removal.    The  aelii^ 


al  removal  is  a  condition  precedent,  and  must  be 
strictly  performed.  Seehonk  v.  JittUborougk,  7 
Pick  155.  ^ 

399.  It  is  not  necessary  that  the  notice,  under 
the  stetute  of  Massachusetto  of  1793,  e.  59,  $  3, 
should  be  in  writing,  or  that  it  should  be  given 
within  two  years  of  the  commencement  of  the 
action.     fVatson  v.  Cambridge,  15  Mass.  286. 

400.  The  notice  given  to  the  town  where  the 
settlement  is  mus^  under  the  Massachusetto 
statute  of  1793,  c.  34,  be  in  writing,  and  signed 
by  a  major  part  of  the  overseers  of  the  poor  of 
the  town  giving  notice,  or  their  order  Dallon 
T,  Hinsdale,  6  ib.  501. 

401.  But  if  siffued  by  one  of  thep  .  purpNorting 
to  be  by  order  of  the  whole  board,  it  is  sufficient. 
Westminster  v.  Bemardston,  8  ib.  104.  (Quinsy 
V.  Brainiree,  5  ib.  86. 

402.  And  a  notice  signed  by  the  selectmen  o* 
a  town,  who  are  overseers  virtute  ofieii,  is  sut 
ficient.    Askby  v.  Lunenburg,  8  Pick.  663. 

403.  So,  too,  of  a  written  notice  given  to  one 
of  the  overseers  of  the  town  where  the  pauper*e 
settlement  is,  whether  requesting  a  removal  ev 
reimbursement  of  expenses.  Dawm  v.  Hinsdale^ 
6  Mam.  601. 

404.  It  is  not  sufficient  that  a  notice  was  put 
into  the  post-office.  Groton  v.  Laneaster,  16  ib. 
110. 

405.  Where  two  letters  are  sent  from  the  over* 
seers  of  the  plaintiff  town,  the  first  one  having 
been  answered,  and  the  second  one  correcting  a 
mistake  which  occurred  in  the  first  one,  both 
letters  are  to  be  taken  together,  and  will  consti* 
tute  a  good  notice.  Shelbums  v.  Rochestsr,  X 
Pick.  4^. 

406.  In  absence  of  all  proof,  save  that  the 
warrant  was  issued,  it  is  not  to  be  presumed  that 
the  return  certified  it  was  served  within  a  year, 
Sutton  V.  Uxbridge,  2  ib.  436. 

407.  A  notice  steting  the  Christian  name  of 
the  party  to  be  ^'  Sarah,  or  Sally,"  was  sufficient, 
Shelbume  v.  Roektstsr,  1  ib.470. 

408.  Where  a  pauper  is  known  by  one  name 
in  the  town  of  her  residence,  and  by  another  in 
the  town  of  her  settlement,  a  notice  from  the 
former  to  the  latter,  steting  only  the  name  by 
which  she  was  known  in  the  former,  was  held 
insufficient.  Lanssborougk  v.  JVeio  Asi^ord,  5  ib^ 
190. 


XIV.   In  Connecticut. 

409.  An  action  lies  by  one  town  against  anoth- 
er for  providing  for  s  pauper  in  case  of  sickness. 
Wetherafidd  v.  Stanford,  1  Root,  68. 

410.  A  refusal  on  the  part  of  a  town  to  support 
a  pauper,  and  a  denial  of  their  liability  to  do  so, 
is  a  waiver  of  the  notice  and  demand,  which 
would  otherwise  be  necessary  previous  to  an 
action  against  them  by  another  town.  Stratford 
V.  Fairfield,  3  Conn.  588. 

411.  The  liability  of  a  town,  for  the  support  of 
a  person  alleged  to  be  a  pauper,  depends  upon  the 
question  whether  he  is  a  pauper  or  not;  not 
whether  he  has  propertjr  to  which  the  plaintiff 
could  have  recourse  for  his  support ;  for  if  he  has 
estate,  whether  accessible  or  not  to  the  plaintiff, 
the  town  is  not  liable  for  his  support.  Stewart 
V.  &ierman,  6  ib.  244. 

412.  In  an  action  against  a  town  for  the  sup* 
port  of  a  pauper,  the  court  instructed  the  jury 
*«that  the  question  was,  whether  the  pauper 
needed  relief  at  the  time  it  was  afforded ;  but 
tiiat,  in  determining  this  question,  it  was  compe 
tout  for  them  to  consider  the  situation  of  her  hva 
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iMnd  as  to  property,  his  responsibility,  and  the 
probability  or  possibility  of  her  necessities  being 
•applied  npon  his  credit."  The  verdict  was  for 
the  plaintiff.  It  was  held,  that  the  jnry,  under 
this  direction,  must  have  found  that  C.  had  nei- 
ther property  nor  credit ;  and  that  S.,  his  wife, 
for  this  and  other  reasons,  needed  relief.  JVew- 
town  V.  Danbury,  3  Ck>nn.  553. 

413.  In  an  action  brought  by  A  against  the 
town  of  S.  for  the  support  of  B,  alleged  to  be  a 
pauper  of  that  town,  it  appeared  that  B,  without 
his  own  knowledge,  was  the  owner  of  a  promis- 
sory note  for  (%,  which  was  a  good  note,  and 
was  in  the  hands  of  A  during  the  period  of  fur- 
nishing the  support.  It  was  held,  that,  under 
such  circumstances,  he  could  not  be  a  pauper  with 
a  claim  upon  the  town  ',  and  that  it  was  the  duty 
of  the  judge  to  instruct  the  jury  to  find  a  verdict 
for  the  town.     Stewart  v.  Shermafiy  4  ib.  553. 

414.  An  action  lies  in  ftvor  of  a  town  into 
which  paupers,  having  no  settlement  in  the  state, 
have  been  removed  by  another  town  in  which 
they  had  resided,  whether  they  were  so  removed 
in  good  faith,  or  with  a  fraudulent  intent.  Strat- 
ford  V.  Sar\ford^  9  ib.  275. 

415.  Nor  is  it  any  defence  to  such  an  action, 
n&t  the  removal  was  effected  by  virtue  of  a  war- 
ant  obtained  by  the  defendants,  as  selectmen  of 

•he  town  from  which  the  paupers  were  removed, 
from  the  civil  authority  of  that  town.  ib. 

416.  A  person  who  has  furnished  supplies  to  a 
pauper,  belonging  to  one  town  and  residing  in 
another  in  this  state,  must  give  notice  to  one  of 
the  selectmen  of  the  latter  town  of  the  condition 
of  such  pauper,  in  order  to  enable  him  to  main- 
tain an  action  for  such  supplies.  Kent  v.  Chap' 
2m,  6  ib.  72. 

417.  Therefore,  where  an  inhabitant  of  the 
town  of  C,  confined  in  jail  in  the  town  of  T., 
was  furnished  with  relief  by  the  jailer,  who  gave 
notice  of  the  pauper's  condition,  and  presented  a 
bill  of  his  expenditures  to  the  selectmen  of  C, 
but  neglected  to  give  such  notice  to  either  of  the 
selectmen  of  T.,  it  was  held,  that  he  could  not 
recover  for  such  supplies  against  the  town  of  C. 
ib. 

418.  Where  a  pauper  of  the  town  of  G.,  re- 
siding in  the  town  of  S.,  was  furnished  by  the 
former  town  with  suitable  accommodations  there- 
in, which  he  was  solicited  to  return  and  accept, 
it  was  held,  that  S.,  after  notice,  could  not  fur- 
nish him  with  support,  at  the  expense  of  G. 
Backus  V.  Dudley,  3  ib.  568. 

419.  Held,  also,  that,  if  this  was  otherwise,  still 
G.,  in  such  case,  would  have  no  right  to  remove 
the  pauper  against  his  will  from  S.  to  G.  for  sup- 
port, ib, 

420.  In  an  action  by  one  town  against  another 
for  supplies  furnished  by  the  former  to  a  pauper 
of  the  latter,  only  reasonable  notice  and  demand 
previous  to  the  commencement  of  the  action  are 
necessary,  and  these  are  matters  of  fact  for  the 
consideration  of  the  jury.  Jfewtown  v.  Danbury, 
ib.  553. 

421.  And  if  the  selectmen  of  a  town  against 
whom  a  claim  is  made  deny  that  such  town  is 
bound  to  support  such  pauper,  it  is  an  implied 
waiver  of  notice,  ib. 

422.  Where  a  transient  person,  destitute  of  the 
means  of  support,  was  committed  to  prison  for 
the  non-payment  of  a  fine  inflicted  by  a  justice 
of  the  peace  in  the  town  of  L.,  payable  into  the 
treasury  of  that  town,  it  was  held,  that  the  town 
of  B.,  in  which  the  jail  was,  was  not  liable  for 
support  furnished  by  the  keeper  to  the  prisoner. 
Tylor  V.  Brooklyn^  5  ib.  185. 


423.  It  seems,  however,  that  the  town  of  L 
would  be  liable  in  such  case.  ib. 

424.  Though  the  putting  of  a  letter  into  the 
mail  is  made,  by  the  statute  for  the  support  of 
paupers,  sufficient  evidence  that  notice  was  given 
to  a  town,  yet  the  fact  of  putting  such  letter  into 
the  mail  is  to  be  proved,  like  any  other  fact. 
Liichjield  v.  Farmington,  7  ib.  100. 

425.  Where,  therefore,  the  plaintiff  town,  in  an 
action  for  the  support  of  a  pauper,  offered  a  wit* 
ness,  who  testified  that  on  a  certain  day  he  de- 
posited a  letter  in  the  post-office,  directed  to  the 
selectmen  of  the  defendant  town,  informing  them 
of  the  situation  of  the  pauper,  it  was  held,  that 
the  defendant  town  might  introduce  their  select- 
men to  prove  that  no  such  letter  was  received  by 
them  during  that  year.  ib. 

426.  Held,  also,  that  the  books  and  accounts  of 
the  post-offices  of  both  the  towns,  from  which  it 
did  not  appear  that  any  letter  was  sent  firom  the 
office  in  the  plaintiff  town,  or  received  at  the 
office  in  the  defendant  town,  during  the  month 
alleged,  were  admissible  evidence  for  the  defend- 
ants, ib. 

427.  In  an  action  by  the  town  of  S.  against 
the  town  of  F.,  for  the  support  of  B.,  a  pauper, 
whose  original  settlement,  which  was  in  S.,  had 
been  transferred,  as  the  plaintiffs  claimed,  to  F. 
by  a  six  years'  residence  therein,  the  defence 
was,  that  certain  inhabitants  of  S.,  and  especially 
one  H.,  had  fraudulently  procured  the  residence 
of  B.  in  F.  H.,  being  introduced  as  a  witness, 
denied  the  imputed  fraud.  The  defendants  then 
offered  to  prove,  in  order  to  discredit  H.,  that  he 
had  said,  just  before  the  expiration  of  the  six 
years,  *^  I  am  pretty  old.  I  shall  get  B.  on  to  the 
town  of  F.  soon  !  "  and  that  just  afler  the  expira- 
tion of  the  six  years  he  had  said,  '*  By  George, 
drown  the  rats !  we  have  got  him  on  to  F.  now." 
It  was  held,  that  these  declarations  were  admis- 
sible.    Stratford  v.  Fairfield,  3  ib.  588. 

428.  In  an  action  by  one  town  against  another 
for  the  support  of  a  pauper,  the  plaintiffs,  in 
order  to  show  that  a  tax  had  been  laid  by  them 
against  the  pauper,  adduced  in  evidence  the  list 
and  tax-books  of  the  town,  from  which  it  appeared 
that  a  tax  was  laid  against  <'  Asahel  Moss,  2d," 
and  that  the  pauper's  real  name  was  "  Asah^ 
Morse,"  and  the  jury  found  that  these  names 
designated  the  same  person.  It  was  held,  that  the 
pauper  was  thereby  sufficiently  identified  to  ren- 
der him  liable  for  the  tax,  and  that  the  evidence 
was  admissible.  Litchfield  v.  Farmington,  7  ib. 
100. 

429.  Daughters'  husbands  are  not  liable  to 
support  their  wiv<es'  parents.  Jfichols  v.  Sher- 
man, 1  Root,  361.    S.  0.  ib.  250. 

430.  Nor  are  the  mother  of  a  pauper *s  husband, 
and  his  daughter  by  a  former  wife,  being  rela- 
tions by  affinity  only,  bound  to  support  such  pau- 
per.    fCewtown  v.  Danbury,  3  Conn.  553. 

431.  Grandchildren  are  liable  for  the  support 
of  their  grandparents ;  but  the  provisions  of  the 
statute  are  entirely  prospective,  and  no  assess- 
ments can  be  made  upon  them  for  past  expendi- 
tures.    Wethersfield  v.  Montague,  ib.  507. 

432.  Under  the  statute,  tit.  150,  c.  1,  §  11,  *  a 
slave  set  at  liberty"  is  one  placed  in  a  permanent 
condition  of  freedom,  over  whom  the  right  of  the 
master  is  extinguished.  Columbia  v.  WiUiams^ 
ib.  467. 

433.  Where  a  slave,  afler  the  death  of  her  mas- 
ter, came  to  want  through  the  neglect  of  his 
representatives,  it  was  held  the  duty  of  the 
selectmen  of  the  town  in  which  she  resided  to 
support  her.     East  Hartford  v.  Pitkin,  8  ib.  393^ 
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434.  The  deelaratioii,  in  an  action  for  the  sup- 
port of  a  female  slave,  arerred  that  she  was 
poor  and  destitute,  in  need  of  food,  clothing, 
medicine,  and  attention,  and  had  no  relations  of 
sufficient  ability  to  support  her.  It  was  held 
sufficient  to  show  that  she  was  a  pauper  within 
the  statute.  East  Hartford  y.  Pitkin^  8  Conn.  393. 

XV.   In  Jfew  York. 

435.  The  overseers  of  the  poor,  in  New  York, 
being  the  public  agents  and  trustees  of  the  town 
in  respect  to  the  poor,  have,  without  any  express 
authority  from  the  legislature,  a  capacity  to  sue 
coextensive  with  their  public  trusts  and  duties, 
and  are  corporations  sub  modo,  PiUstown  v. 
Plattsburgk^  18  Johns.  407. 

436.  Overseers  of  the  poor  are  a  quasi  corpo- 
ration, and  may  sue  and  be  sued  for  acts  done 
in  the  time  of  their  predecessors.  But  after  they 
have  ceased  to  be  overseers  they  are  not  liable 
to  be  sued  for  debts  contracted,  or  acts  commit- 
ted, by  them,  acting  in  their  official  capacity  as 
overseers,  and  within  the  scope  of  their  author- 
ity :  the  action  should  be  against  their  successors. 
Grant  v.  Faneker^  5  Cow.  309.  Todd  v.  Birdsally 
lib.  260.   . 

437.  Under  the  16th  section  of  the  act  of  ses- 
sion 24,  c.  184,  by  which  the  charges  of  a  pauper, 
unable  to  be  removed,  shall  be  levied,  afler  notice 
and  refusal,  on  the  goods  of  the  overseer  of  the 
place  of  his  last  legal  settlement,  his  previous  set- 
tlement must  have  been  ascertained,  according  to 
the  provisions  of  the  7th  section,  by  an  order  of 
two  justices,  afler  an  examination  of  the  pauper 
on  oath,  before  the  overseers  can  be  charged 
with  payment  of  his  expenses.  Voorkis  v.  Whif- 
fle^  7' Johns.  89. 

438.  A  subsequent  adjudication,  and  a  confir- 
mation on  appeal,  will  not  render  a  warrant  pre- 
viously issued  against  the  overseers  valid,  but  it 
will  be  quashed  on  a  return  to  a  certiorari,  ib. 

439.  Overseers  of  the  poor,  who  have  expended 
money  under  an  order  of  two  justices,  for  the 
maintenance  of  a  j>auper,  cannot  maintain  an 
action  on  the  case  against  a  person  who  brought 
the  pauper  into  the  town,  having  no  legal  settle- 
ment in  the  state ;  but  their  remedy  is  under  the 
sUtute,  (session  36,  c.78,  §  8,  1  N.  R.  L.  279,) 
to  recover  the  penalty  given  in  such  case.  Crouse 
V.  Mabbett,  11  ib.  167. 

440.  The  county  cannot  be  charged  with  the 
maintenance  of  a  pauper  under  the  25th  section 
of  the  act  for  the  relief  and  settlement  of  the 
yoor,  (1  R.  L.  279,)  without  a  previous  adjudica- 
tion by  two  justices,  pursuant  to  the  7th  section 
of  the  same  act,  that  the  pauper  has  no  settlement 
in  this  state.  Ex  parte  Overseers  of  Gates^  4 
Cow.  137. 

441.  An  adjudication  by  a  single  justice,  upon 
the  question  of  the  settlement  of  a  transient  pau- 
per, is  sufficient  to  warrant  the  payment  of  the 
expenses  of  his  support  as  a  county  charge.  Ex 
parte  DoWy  1  ib.  20^. 

442.  Where  a  magistrate  makes  an  order  to 
maintain  a  pauper  as  a  non-resident,  his  adjudica- 
tion will  be  conclusive  upon  the  supervisors,  un- 
til regularly  set  aside.  People  v.  Supervisors  of 
CamgOj  2  ib.  530. 

443.  An  adjudication  as  to  the  settlement  of 
paupers,  for  whose  relief  expenditures  have  been 
incurred  by  a  town,  may  be  made  subsequent  to 
anch  expenditures.  People  v.  Supervisors  of  Os- 
wego, 2  Wend.  291. 

444.  An  order  of  the  justice  of  the  peace,  an- 


thoriiin^  an  annual  allowance  for  the  relief  of  a 
pauper^  is  sufficient  authority  for  an  overseer  tc 
contract  for  the  support  of  such  pauper.  A  for- 
mal adjudication  of  the  oettlement  of  the  pauper 
in  such  case  is  not  necessary.  Palmer  v.  Van- 
denberg,  3  ib.  193. 

445.  An  order,  signed  by  two  justices,  to  an 
overseer  of  the  poor,  to  provide  for  the  mainten- 
ance of  a  pauper,  under  the  1st  section  of  the 
act  of  session  32,  c.  90,  is  valid.  Adams  v.  Sur 
pereisors of  Columbia, 8  Johns.  323.  And,  though 
such  order  does  not  recite  that  the  justice  and 
oveerseer  inquired  into  the  state  and  circum- 
stances of  the  pauper  before  giving  the  order, 
such  inquiry  will  be  intended  to  have  been  made 
and  implied  from  the  order,  ib. 

446.  The  justice  and  overseer  need  not  make 
the  inquiry  together,  for  the  order  is  to  be  their 
joint  act.  t^. 

447.  Matters  of  form,  in  orders  for  the  relief  of 
paupers,  are  to  be  overlooked,  and  the  justice  has 
a  reasonable  discretion  as  to  the  nature  and  ex- 
tent of  the  weekly  allowance ;  and  if  the  pauper 
be  sick  or  wounded,  medicines  and  the  attend- 
ance of  a  physician  are  a  reasonable  charge ;  but 
all  the  charges  of  maintaining  the  pauper  must  be 
adjusted  and  paid,  in  the  first  instance,  by  over 
seers  of  the  poor,  who  are  responsible  to  the  perw 
sons  rendering  the  assistance,  ib. 

448.  No  action  lies  against  overseers  of  the 
poor,  for  omitting  to  apply  to  a  justice,  to  obtain 
an  order  for  the  relief  of  a  pauper  settled  in  their 
town,  at  the  suit  of  one  who,  after  requiring 
them  to  obtain  such  order,  supports  the  pauper  a 
his  own  expense  and  without  a  request  from  the 
overseers.    Minklaer  v.  RockfeUer,  6  Cow.  276. 

449.  And  if  such  action  would  lie,  it  would  be 
upon  the  plaintiff  to  show  affirmatively  such  neg- 
lect :  it  is  not  enough  to  show  that  it  was  their 
duty,  but  he  must  show  that  they  have  not  per- 
formed their  duty.  ib.  • 

450.  In  trespass  against  overseers  of  the  poor, 
for  seizing  the  property  of  a  man  for  leaving  his 
wife  and  children  a  charge  upon  the  town,  the 
warrant  of  two  justices  will  not  be  a  justification, 
unless  it  appear  that  the  man  had  actually  left 
his  wife  and  children  such  charge.  Bowman  v. 
Russ,  ib.  234. 

451.  Where  the  overseers  of  the  poor  of  the 
town  of  A  cause  the  removal  of  a  pauper,  who 
has  no  settlement  within  the  state,  to  the  town 
of  B,  and  thereby  unjustly  throw  on  .the  latter 
town  the  burden  of  maintaining  such  pauper^  a 
special  action  on  the  case  can  be  maintained,  by 
the  overseers  of  the  poor  of  the  town  of  B,  against 
the  overseers  of  the  poor  of  the  town  of  A.  Pitts^ ' 
town  V.  Plattsburg,  15  Johns.  436. 

452.  An  act  for  the  division  of  a  town  directed 
the  supervisors  and  overseers  of  the  poor  of  the 
two  towns  to  divide  the  money  and  poor  of  the 
old  town,  and  expressly  declared,  that,  ^^  after  the 
division,  each  of  the  towns  shall  maintain  its  own 
poor.*'  They  met  accordingly,  and  divided  the 
money  only,  and  found  six  paupers  of  the  old  town, 
who  they  agreed  should  be  supported  by  the 
towns  jointly,  each  contributing  according  to  their 
respective  dividends  of  the  money,  and  "  that 
these  poor  persons  be  disposed  of,  according  to 
the  best  advanta^re,  by  the  poor-masters  of  the 
said  towns,  or  either  of  said  towns.**  In  as- 
sumpsit, brought  by  the  overseers  of  one  of  the 
towns  against  the  overs«;ers  of  the  other,  on  this 
agreement,  for  its  proportion  of  the  expense  of 
supporting  one  of  the  paupers,  after  the  money 
so  divided  had  been  spent,  it  was  held,  that  Um 
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oreneera,  in  iirakiii|^  the  affTeement,  had  tran- 
•cended  Uie  powers  ffiTen  them  by  the  act,  and 
that  no  action  eonld  be  maintained  npon  it. 
^ormch  T.  A*ei0  Berlin^  18  Johns.  382. 

453.  One  who  had  been  occasionally  relieved 
by  the  town,  and  whose  situation  had  not  mate- 
rtalij  changed  for    the  better,  but  who  snbse- 

aaently  required  relief,  was  held  a  pauper,  within 
le  meaning  of  the  usual  clause  in  an  act  diTid> 
ing  towns,  requiring  the  supervisors,  &c.,  to 
meet  and  apportion  the  poor  and  moneys  of  the 
respeetiTe  towns.  Sand  Lake  v.  Berlin^t  2  Cow. 
485.  And  if  the  supervisors,  &c.,  upon  making 
euch  apportionment,  omit  to  pass  upon  a  pauper 
thus  situated,  mandamus  lies  to  compel  them 
to  correct  the  appoKionment.  ih. 

454.  The  penalty  given  by  statute  for  bring- 
ing a  poor  or  indigent  person,  not  having  a  set- 
tlement, into  any  city  or  town  within  the  state, 
without  legal  authority,  is  incurred  as  well  by 
bringing  such  person  from  one  town  to  another 
town,  within  the  state,  as  by  bringing  him  from 
withoat  the  state.  Tlkonuu  v.  Koss^  8  Wend. 
672.^ 

455.  To  subject  a  person  to  the  penaltv,  it 
must  be  shown  that  he  acted  mala  fide.  ib. 

456.  Proof,  by  an  inhabitant  long  resident  in 
the  town,  that  he  had  never  known  the  pau- 
per, is  prima  facie  sufficient  evidence  that 
the  pauper  has  not  a  legal  settlement  in  the 
town,  ii, 

457.  No  action  lies  by  a  physician,  against 
overseers  of  the  poor,  for  services  in  attending 
apon  a  pauper,  though  upon  the  most  pressing 
necessity;  these  services  not  having  been  ren- 
dered at  the  request  of  the  overseers,  and  they 
not  having  promised  to  pay.  Nor  would  they  be 
protected  m  payinf  for  such  services,  without  a 
previous  order  of  a  justice  or  justices  of  the 
peace.  Flower  v.  AUen,  5  Ck>w.  654.  Qaurley 
V.  jtftfen,  ib.  644. 

466.  A  certificate  of  the  age  of  a  slave,  and  of 
his  ability  to  gain  a  liveliho^,  underneath  which 
was  written  *<  we  do  hereby  manumit  the  same,*' 
•igned  by  the  overseers  of  the  poor,  and  re- 
corded by  the  clerk  of  the  town  at  the  request  of 
the  owner,  though  not  signed  by  him,  is  conclu- 
sive against  the  town  as  to  the  future  mainten- 
ance of  the  slave  as  a  pauper.  Hopldfu  v.  FUet, 
0  Johns.  225. 

459.  A  owned  a  slave,  whom  he  agreed  to  man- 
umit after  six  and  a  half  years*  service.  He  after- 
wards sold  the  slave  to  B,  who,  before  that  time 
liad  expired,  manumitted  the  slave,  without  ob- 
taining a  certificate  of  the  slave's  ability  to  sup- 
port himself,  pursuant  to  the  statute,  (session 
40,  c.  137,  §  7,)  he  being  in  fact  unable  to  main- 
tain himself.  The  slave  afterwards  became 
chargeable  to  the  town  of  B.,  whose  overseers 
expended  money  upon  an  order  of  maintenance 
for  his  support.  Held,  that  B  was  liable  to  the 
overseers  for  such  money ;  and  that  no  notice  to 
him,  to  maintain  the  pauper,  previous  to  the  ex- 
penditure, was  necessary^  Held,  also,  that  no 
adjudication  of  two  justices,  as  to  the  pauper's 
place  of  settlement,  was  necessary.  Warren  v. 
Brooks,  7  Cow.  218. 

46P>  Two  justices  of  the  peace  msy  order  the 
removal  of  a  pauper  on  information  obtained 
ir'»m  any  source,  or  on  suspicion.  And  it  is  suf- 
ficient if  the  order  state  that  the  pauper  is  likely 
to  become  chargeable  ;  that  the  justices  cannot 
discover  the  place  of  his  leeal  settlement ;  and 
that  such  pauper  came  last  from  the  town  of  S., 
withpnt  a  more  formal  and  express  adjudica- 


tion of  the  facts.    Skawangunk  v.  MamakaiiHg,  1 
Johns.  54. 

461.  Where  an  order  for  the  removal  of  a  pan- 

CiT  did  not  recite  an  adjudication  that  he  had  a 
gal  settlement  at,  or  came  last  from,  the  town 
to  which  he  was  ordered  to  be  removed,  and 
there  was  no  proof  of  such  facts,  the  order  was 
properly  quasned  by  the  sessions.  Jfetoburg  v 
PlaUekUl,  ib.  330. 

462.  Where  the  order  for  the  removal  of  a  pau- 
per from  one  town  to  another,  on  appeal  to  the 
court  of  general  sessions,  is  reversed  and  quashed, 
the  justices  of  the  peace  of  the  town  to  which 
the  pauper  was  so  improperly  removed  may 
make  an  order  for  his  removal  back  to  the  town 
from  whence  he  was  removed ;  or,  if  it  appears 
that  the  pauper  has  no  settlement  in  that  town, 
they  may  make  a  new  original  order  for  his  remo- 
val to  the  place  of  his  last  legal  settlement.  PiU^ 
Unon  V.  Puutsburg,  18  ib.  407. 

463.  The  overseers  of  the  town  to  which  the 
pauper  is  thus  improperly  removed  cannot,  after 
the  order  of  removal  is  quashed,  maintain  an  ae 
tion  affainst  the  overseers  of  the  town  from 
which  he  was  removed,  to  recover  the  expenses 
of  his  maintenance  —  the  presumption  being,  that 
thet>rder  was  obtained  bonaAde;  and,  the  statute 
does  not  moke  it  the  duty  of  the  overseers  of  the 
poor,  who  have  caused  the  pauper  to  be  removed 
to  another  town,  to  take  him  back  at  their  own 
charge,  tft. 

464.  Where  a  pauper  has  actually  become 
chargeable  to  a  town,  there  is  no  necessity  to 
order  hinx  to  remove  to  his  last  legal  settlement, 
previously  to  issuing  a  warrant  for  his  removal. 
Vernon  v.  SmithvUie,  17  ib.  89. 

465.  Where  paupers  are  to  be  sent  out  of  the 
state  by  virtue  of  the  act  of  session  24,  c.  184, 
the  justices,  in  their  order  of  removal,  must  des- 
ignate the  route  by  which  the  psuper  is  to  be 
transported.  JiUkayuna  v.  Guilderland,  8  ib.  412 

466.  An  order,  directing  the  constable  to  con 
vev  and  transport  the  pauper  to  the  town  of  W., 
being  the  place  from  whence  he  last  came,  and 
there  deliver  him  to  a  constable  of  W.,  who  was 
required  also  to  deliver  him  to  the  next  consta- 
ble, and  so  from  constable  to  constable,  until  the 

{»auper  should  be  transported  to  the  place  of  his 
ast  legal  settlement,  if  any  he  had  in  the  state, 
hss  no  force  beyond  the  town  of  W. ;  as  to  every 
other  place,  it  is  void  for  uncertainty,  ib. 

467.  And  if  any  other  town  receive  the  pau- 
per, it  does  so  in  its  own  wrong,  and  cannot  ap- 
peal to  the  sessions.  Hb, 

468.  Where  an  order  of  removal  has  been 
made,  and  the  pauper  accordingly  removed,  and 
maintained  bv  another  town,  and  no  appeal  from 
the  order  taken,  the  justices  by  whom  it  was 
ffranted  cannot  afterwards  supersede  it.  South- 
field  V.  Bloomingrove,  2  ib.  105. 

469.  It  seems  that  an  order  of  removal  of  a 
pauper  is  well  served,  if  delivered,  by  the  pauper 
nimself,  to  the  overseers  of  the  town  to  which  he 
is  removed.  But  the  mere  fact,  that  the  over- 
seers of  the  town  found  the  order  among  the  pa- 
pers of  their  predecessors,  is  not  sufficient  proof 
of  service  upon  their  predecessors.  QuUderiaMd 
V.  Knox,  5  Cow.  363. 

470.  An  order  was  passed  by  a  magistrate  fiir 
the  removal  of  a  pauper  from  one  town  to  another, 
as  his  place  of  legal  settlement.  The  latter  town 
appealed,  and  the  overseers  of  the  former  took 
back  the  pauper,  without  trying  the  appeal. 
Held,  that  the  order  was  not  conclusive  at  to 
the  scttlpmtnt  of  the  pauper,  l^ut  the  qiaaation 
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whether  the  pauper  wu  not  chargeable  to  the 
count/  was  still  open.  Peojfle  y.  Cayuga^  8  Cow. 

471.  An  adjudication,  in  an  order  of  remoTal, 
that  the  pauper's  le^  settlement  was  in  A,  is 
tantamount  to  an  adjudication  that  hie  last  legai 
settlement  was  there,  and  the  order  is  sufficient. 
Venum  t.  SwutkoUU^  17  Johns.  89. 

472  A,  the  owner  of  an  infirm  slave,  executed 
a  bill  of  sale  of  her  to  B,  who  was  unable  to 
maintain  her,  at  the  same  time  pajinir  him  ^0 
to  take  her  off  his  hands.  B  then  sold  the  slave, 
and,  afler  several  sales,  all  of  which  were  fiiir 
and  bonaJuU,  she  came  into  the  hands  of  C,  who 
lived  out  of  the  state.  A  resided  in  the  town  of 
C.,  and,  after  the  sale  to  C,  the  slave  was  left 
in  that  town,  and  wandered  into  the  city  of  H., 
whence  she  was  removed,  by  order  of  the  justices 
of  H.,  to  C.  Held,  that  the  sale  from  A  to  B  was 
to  be  deemed  collusive  and  void,  within  the  14th 
section  of  the  act  respecting  slaves  and  servants, 
(3  N.  R.  L.  206,)  at  the  election  of  the  justices, 
who  might  consider  either  A  or  C  the  master, 
and  that,  in  either  case,  the  removal  to  C.  waa 
proper,     daveraek  v.  Hmdson,  16  ib.  283. 

473.  A  discharge  under  the  act  to  abolish  im- 
prisonment for  debt  in  certain  eases,  (passed 
AprU  7, 1819,)  extends  to  judgments  in  actions 
fi>r  wrongs.    Ex  parte  Tkayer,  4  Cow.  66. 

474.  An  account  for  the  support  of  a  pauper 
in  a  county  having  a  county  poor-house  need 
not  be  audited  by  the  town  auditors.  PeapU 
v.  SupervtMors^  1  Wend.  75. 


XVI.    In  Jfew  Jtrsmfn 

475.  Overseers  of  the  poor,  in  New  Jeney^  are 
not  a  corporate  body,  and  cannot  be  sued  as 
such.     GmtU  V.  BaiUy,  1  Penn.  6. 

476.  And  are  not  answerable  for  the  acts  of 
each  other,  ib.     Smith  v.  FoorkeesB,  ib.  272. 

477.  A  town  is  liable,  in  its  corporate  capacity, 
for  a  contract  made  by  the  overseers  of  the  poor 
for  the  maintenance  of  a  paupe*r.  Saddle  River 
V.  Colfax^  1  Halst.  115.     Board  v.  Cranky  ib.  119. 

478.  Overseers  of  the  poor  cannot  maintain  an 
action  in  their  own  name  against  the  defendant, 
to  recover  moneys  expended  by  them,  as  agents 
of  the  township,  for  the  benefit  of  the  defendant : 
it  should  be  brought  in  the  name  of  the  town- 
ship.    Taylor  v.  Green,  7  ib.  124. 

479.  No  person  is  to  be  considered  a  pauper,  to 
receive  support,  except  one  whom  a  justice  of 
the  peace  has,  by  his  order,  previonsly  declared 
to  be  such.     Sayrea  v.  Springfield^  3  ib.  166. 

480^  An  order  for  the  maintenance  of  a  pau- 
per must  be  made  on  the  application  of  the 
overseers  of  the  poor.  Van  Jfuio  v.  M^CoUestar^ 
2  Penn.  805. 

481.  An  action  may  oe  maintained  against  an 
overseer  of  the  poor  to  recover  from  him  the  ex* 
penses  of  supporting  a  pauper  who  was  legally 
entitled  to  relief,  and  whom  the  overseer,  after 
notice,  neglected  to  relieve.  8krs9e  v.  Budd^  2 
Halst.  431. 

482.  Under  what  corcumstances  such  an  action 
b  maintainable,  ib, 

483.  The  sessions  cannot  make  an  order  on  a 
man  to  maintain  his  grandchildren,  without  no- 
tice of  the  application  to  him,  and  an  oppor- 
tuniW  to  be  heard.  Kisor  v.  Frankford^  2  renn. 
410. 

484.  An  action  will  not  lie,  by  the  overseers  of 
the  poor  a^nst  the  master  of  a  slave,  for  money 
expended  m  support  of  such  slave;  if  the  money 
is  rigbtiUly  expended  by  them  in  their  offioiu 


capacity,  the  action    must  be  brought  by  the 
town.     ShohoM  v.  Kelly^  1  Penn.  76. 

485.  The  township  to  which  a  pauper  is  im- 
properly removed  is  to  be  allowed  the  expense 
of  maintaining  such  pauper  pending  the  action 
by  which  their  settlement  is  determined.  Evo- 
sham  V.  /iTewton^  Coxe,  76. 

486.  It  is  not  necessary  to  insert,  in  an  order 
of  removal,  that  it  was  adjudged  tJiat  the  person 
removed  was  likely  to  become  chargeable  to  the 
town  from  which  he  is  removed.  jEUtabethiown 
V.  Springfield,  2  Penn.  475. 

487.  Where  the  place  of  settlement  of  chil- 
dren, removed  with  their  parents,  has  been  ad- 
judged, their  ages  need  not  be  set  out  in  the 
order  of  removu.  ib. 

488.  It  is  no  objection  to  the  order  of  removal 
of  a  pauper,  that  the  justices  who  made  the  order 
resided  in,  and  had  been  rated  to,  and  paid  poor 
tax  in,  the  town  whence  the  pauper  came.  Vor* 
non  V.  Wantage^  1  Penn.  311. 

489.  That  an  order  of  removal  of  a  pauper  is 
directed  to  the  overseers  of  the  town  from  which 
the  pauper  is  removed,  instead  of  the  constable, 
is  an  error  in  form,  and  amendable  under  the 
statute,  ib, 

490.  In  case  it  does  not  appear,  on  the  order  of 
removal,  that  the  justices  have  orderpd  the  pau- 
per himself  to  remove,  and  his  reftisal,  yet  the 
court  will  not  quash  the  order,  ib. 

491.  Where  an  order  is  made  for  the  removal 
of  a  pauper  from  one  township  to  another,  in  the 
same  county,  where  no  poor-bouse  is  erected,  it 
is  not  necessary  to  transmit  and  deliver,  with  the 
order,  a  copy  of  the  evidence  on  which  the  adju- 
dication was  made.  KnowUon  v.  indepemdenesm 
4  Halst.  276. 

492.  An  order  of  removal  made  by  justices  in 
another  state,  and  unappealed  from,  is  conclusive 
evidence  against  the  township  to  which  the  pan- 
per  was  removed.  Elizabeth  v.  fVe^fUldj  2  ib. 
439. 

493.  The  order  of  the  justices  or  sessions,  for 
the  removal  of  an  apprentice  or  chargeable  pau- 
per, should  be  to  the  last  place  of  wgal  settle- 
ment. They  cannot  make  an  order  upon  the 
master  to  support  such  apprentice.  Upper  JiU 
lowaya  Creek  v.  EUinborongh^  Coxe,  389. 

XVII.    /n   Pennsylvania^  OAio,    Virginia^   and 

South  Carolina, 

494.  Orders  for  the  removal  of  a  pauper  must 
state  a  complaint  and  adjudication  that  the  pau- 
per was  likely  to  become  chargeable.  Dreiiiers 
V.  West  Hanover,  1  Yeates,  366. 

495.  To  make  a  township  liable  lor  the  support 
of  a  pauper,  there  must  be  a  prior  order  of  two 
justices  of  the  peace.  Overseers  v.  Baker,  2 
Watts,  280. 

496.  In  Pennsylvania,  an  order  of  removal  of 
paupers  from  one  town  to  another  was  quashed, 
on  the  ground  'that  the  justices  who  issued  the 
order  were  inhabitants  of  the  former  town,  and 
rateable  for  the  poor-tax  of  such  town.  Dnblm 
y.  Oermaniown,  2  Dull.  213. 

497.  In  Pennsylvania,  it  is  not  necessary  that 
an  examination  should  appear  upon  an  order  ol 
sessions  for  the  removal  of  a  pauper.  Fallow^ 
fi^d  V.  Marlborough,  1  ib.  28. 

496.  If  a  healthy  stranger,  who  meets  an  acci- 
dent, be  boarded  by  one  at  the  request  of  the 
overseers  of  the  poor,  such  overseers  are  bound 
to  pay  for  his  board.     Overseers  efRoxborough  t 
Bunn,  12  St  A  R.  293. 

499»  A  pregnant  sonraat  mnoTed  from  th» 
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house  of  her  mistresB  to  another  towD,  in  order  to 
lie  in.  The  overseers  of  such  town  may  remore 
her  to  the  place  of  her  last  leg^al  settlement, 
but  they  have  no  power  to  remove  her  to  her 
mistress.  PkUudelpkia  y.  Bristol^  6  S.  dc  R. 
562. 

5()0.  An  ordained  deacon  and  elder  in  the 
Methodist  Episcopal  church,  who  preaches,  is  not 
bound,  under  the  Pennsylvania  act  of  the  SKHh 
March,  1803,  to  serve  as  guardian  of  the  poor, 
though  he  keeps  a  store.  GuardianB^fyc.Y,  Greeney 
5  Binn.  554. 

501.  Overseers  of  the  poor  of  a  township  in 
Ohio  are  bound  to  support  a  transient  pauper,  if 
found  within  the  limits  of  vuch  township  in  a 
suffering  condition  and  requiring  support.  And 
if,  afler  notice,  they  refuse  to  do  so,  any  person 
furnishing  such  support  may  recover  the  amount 
necessarily  expended  of  the  township.  Cincin^ 
nati  V.  Ogden,  5  Ham.  23. 

502.  The  overseers  of  the  poor,  in  Virginia,  had 
not  authority,  before  the  act  of  1792,  to  appoint 
collectors  of  the  poor-rates  in  any  case,  but  the 
court  might  do  it  when  the  sheriff  failed  to  give 
security.  fFimton  v.  Overseers  of  Poor,  4  Uall, 
357.  •  And  if  the  sheriff  would  avail  himself  of 
the  fact  of  such  appointment  by  the  court,  upon 
motion  against  him,  he  must  show  it  to  have 
been  made,  the  sheriffs  being,  prima  facie^  col- 
lectors, ib. 

503.  The  act  of  South  Carolina  of  1712  (P.  L. 
105,  §  7)  does  not  prevent  the  commissioners  of 

he  poor  from  maintaining  an  action  against  a 
arent  for  the  sum  laid  out  by  them  for  the  main- 
tenance of  his  indigent  child.     Commissioners  v. 
Dooling,  1  Bailey,  73. 

504.  A  husband  is  not  liable  for  the  mainten- 
ance of  the  parents  of  his  wife,  who  are  paupers. 
Commissioners  v.  Gansett<t  2  ib.  320. 

XVIII.    Of  Apprenticing  Pauper  Children. 

505.  An  overseer  of  the  poor,  in  Vermont,  in 
apprenticing  a  pauper  child,  does  not  bind  the 
town,  by  his  covenant,  for  apprentice's  fidelity 
during  his  term.  Baldwin  v.  Rupert,  8  Verm. 
257. 

506.  An  order  of  a  justice  of  the  peace,  under 
§  20  of  the  Vermont  Poor  Act  of  1797,  is  not  an 
essential  prerequisite  to  overseers*  apprenticing  a 
pauper  child  under  $  18  of  the  act.  Nor  need 
the  child  be  permanently  chargeable  to  the  town. 
Where,  in  1826,  a  widow  and  her  children  be- 
came chargeable,  she  went  out  to  service,  and 
her  children  were  placed  by  the  overseers  in 
fiLmilies,  till  18^,  and  one  of  them,  of  tender  age, 
was  thus  received  by  the  plaintiff  at  that  time, 
with  the  assent  of  the  mother,  and  under  a  promise 
of  the  overseers  to  bind  him  to  the  plaintiff.  Held, 
that  they  might  lawfully  indent  him  to  plaintiff 
m  1832,  although  the  town  had  incurred  no  actual 
expense  in  his  support  for  six  yeus.  Such  chil- 
aren  may  be  bound  to  fiumers'as  well  as  to 
traders  and  mechanics.  Warner  v.  Swett,  7  ib. 
446. 

507.  Under  the  New  Hampshire  statute  of  Feb- 
ruary 15,  1791,  a  person  sent  into  a  town,  under 
indentures,  to  learn  the  art  of  husbandry,  is  a 
person  <*  sent  for  education."  Barrington-v,  Gil- 
manton,  3  N.  Hamp.  83. 

508.  Where  the  selectmen  of  a  town  bound  out 
a  pauper  by  indenture,  it  was  held,  that  another 
town,  in  which  the  pauper  had  his  settlement, 
was  not  bound  to  refund  the  money  paid  under 
the  indenture,  the  selectmen  not  havin*^  the  power 
to  make  a  contract  of  indenture  which  shall  be 


binding  upon  the  town  in  which  the  pauper  nas 
his  settlement.     Rumney  v.  Ellsworth^  4  ib.  138. 

509.  The  overseers  of  the  poor,  in  Vermont* 
bound  out  a  poor  child  as  apprentice  in  New 
Hampshire.  The  indentures  were  made  in  Ver- 
mont ;  but  it  was  the  understanding  of  the  parties 
that  the  contract  should  be  executed  in  New 
Hampshire.  It  was  held,  that  the  validity  of  the 
contract  was  to  be  tested  by  the  laws  of  New 
Hampshire,  and  that,  by  the  laws  of  that  state, 
overseers  of  the  poor  in  another  state  have  no 
authority,  as  such,  to  bind  out  poor  children  in 
that  state.    Dyer  v.  Hunt,  5  ib.  401. 

510.  The  act  of  South  Carolina  of  1712,  giving 
the  commissioners  of  the  poor  the  power  to  bind 
minors  as  apprentices,  gives  them  no  authority  so 
to  do,  if  the  minors*  parents  are  living,  or  unless 
the  minors  are  chargeable  to  the  district.  WeU 
bom  V.  LUOe,  1  N.  £  M.  263. 

See  Apprxhticx,  60. 

511.  Under  the  Kentucky  statute  respecting 
poor  orphans,  it  is  not  necessary  that  the  order 
of  the  county  court,  binding  out  an  apprentice, 
should  state  the  reason  or  ground  of  their  pro* 
ceeding.     Parsons  v.  Hand,  Litt.  Sel.  Cas.  220. 

512.  The  county  court  ought  not  to  bind  out  a 
poor  child,  as  apprentice,  without  having  first 
summoned  its  next  friend,  or  the  person  with 
whom  it  resides.  Curry  v.  Jenkins,  Hardin, 
493. 

513.  A  party,  whose  infant  children  are  bound 
out  by  the  county  court,  must  be  previously  sum* 
moned,  or  shown  to  be  out  of  the  jurisdiction  of 
the  court.  Robarts  v.  Desforges,  2  A.  K.  Marsh. 
39.     Caffee  v.  WaOs,  1  J.  J.  Marsh.  306. 

514.  Free  persons  of  color  should  not  be  bound 
out  by  the  county  court,  unless  the  person  in 
whose  custody  they  are  has  been  served  with 
summons  to  show  cause.  Payne  v.  Long,  2  A 
K.  Marsh.  158. 
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I.  Proeeediytgs  in  Maine. 

II.  Proceedings  in  Jfew  Hampshire. 

HI.  Proceedings  in  Vermont. 

IV.  Proceedings  in  Massaekusetts* 

V.  Proceedings  in  Connecticut. 

VI.  Proceedings  in  J^ew  York, 

VII.  Proceedings  in  JVeio  Jersey,  Virginia,  Ohio^ 
and  Kentucky. 

VI 11.  Proceedings  in  South  Carolina. 

IX.  Proceedings  in  the  Circuit  Courts. 

I.   Proceedings  in  Maine. 

1.  Though  the  sUtute  of  Maine  of  1822,  c.  209, 
prescribes  the  mode  of  notifying  a  creditor  of  the 
mtention  of  an  execution  debtor  to  take  the  poor 
debtor*s  oath,  yet  such  creditor,  by  himself  or  atp 
tomey,  may  waive  his  right  to  such  notice.  Page 
V.  Plummer,  1  Fairf.  334. 

2.  The  justices  of  the  quorum  who  have  ad- 
ministered the  poor  debtor's  oath,  within  the  time 
allowed  by  statute,  to  one  committed  on  execu- 
tion, have  power  to  make  up  the  record  of  their 
proceedings,  and  give  a  certificate,  to  be  filed  with 
the  jailer,  afler  the  lapse  of  *(  nine  months  and 
three  days  "  from  the  giving  the  bond  for  the  lib 
erty  of  the  yard,  notwithstanding  the  provisions 
of  the  sUtute  of  1823,  c.  209.  Murray  v.  Jfeally, 
2  ib.  238. 

3.  Where  the  written  return  of  notice,  to  the 
creditor,  of  the  intention  of  an  execution  debtor 
to  take  the  poor  debtor's  oath,  was  of  one  givea 
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to  the  attorney,  parol  evidence  will  be  received 
to  show  that  be  was  authoriEed  to  receive  it  by 
the  creditor.     Page  v.  PLummery  1  ib.  334. 

4.  A  debtor,  committed  by  his  bail  afler  a  re- 
turn ofitoii  tat  inventus^  and  before  scire  fadaa^ 
is  entitled  to  the  prison  limits  in  the  same  man- 
ner as  if  committed,  by  order  of  court,  upon  a 
surrender  before  judgment  in  the  original  suit. 
And  if  the  creditor  does  not  charge  him  in  execu> 
tion  within  15  days  after  such  commitment,  he 
may  lawfully  go  at  large,  the  bond  for  the  prison 
limits  havinff  done  its  office.'  Thayer  v.  Minchin, 
5  Greenl.  3&. 

5.  Under  the  statute  of  1822,  c.  209,  the  court 
of  sessions  may  lawfully  extend  the  debtors*  limits 
to  the  exterior  bounds  of  the  county.  Codman 
▼.  Lotoell,  3  ib.  52. 

6.  The  statute  of  1822,  c.  209,  prescribing  a 
mode  in  which  an  imprisoned  debtor  may  obtain 
his  liberation  from  close  confinement,  by  giving 
a  bond  to  the  creditor,  has  not  excluded  all  other 
modes ;  bat  has  left  the  parties  to  adopt  any  oth- 
er, not  contrary  to  law.  Kavanagh  v.  Saunders, 
8  ib.  422. 

7.  Therefore  where  a  debtor,  committed  on 
mesne  process,  gave  bond  to  the  creditor,  condi- 
tioned not  only  Uiat  he  Would  not  depart  without 
the  exterior  limits  of  the  jail-yard,  but,  also,  that 
be  would  "  surrender  himself  to  the  jail-keeper, 
and  go  into  close  confinement,  as  is  required  by 
law,"  it  was  held,  that  this  last  condition,  not 
being  required  by  the  statute,  did  not  vitiate  the 
bond;  and  that,  being  insensible  and  uncertain, 
it  might  be  rejected,  without  affecting  the  validity 
of  the  residue  as  a  statute  bond.  ib. 

8.  From  the  time  of  the  passage  of  the  statute 
of  1822,  c.  209,  to  that  of  the  sUtute  of  1831,  o. 
590,  a  debtor  committed  on  mesne  process  might 
be  enlarged  by  giving  either  a  bail  bond  for  his 
appearance,  or  a  bond  conditioned  not  to  depart 
without  the  exterior  limits  of  the  jail-yard. 
Hslftus  V.  Ckadbofume,  4  ib.  10. 

9.  Where  a  debtor,  committed  on  mesne  pro- 
cess, gave  bond  reciting  that  he  was  then  *'a 
prisoner  at  the  suit  of  M.  K.,*'  and  conditioned 
that  he  would  not  depart  out  of  the  exterior  lim- 
its of  .the  jail-yard,  the  description  of  the  suit  in 
the  recital  was  held  sufficient,  ib. 

10.  A  bond  given  for  thci  prison  limits,  by  a 
debtor  in  execution,  under  the  statute  of  1^2,  o. 
909,  is  a  valid  bond,  though  it  be  taken  in  less 
than  double  the  amount  of  the  debt  and  costs. 
KimhaU  v.  PrebU,  5  ib.  353. 

11.  The  delivery  of  such  bond  to  the  jailer  is 
a  good  delivery  to  the  obligee,  ib. 

12.  And  if  the  obligee  brings  a  suit  upon  the 
bond,  this  is  an  approval  of  the  sureties,  equiva- 
lent to  the  apprtAation  of  two  justices  of  the 
onoram.  ib. 

13.  The  bond  given  by  a  debtor  in  execution, 
pursuant  to  the  statute  of  1824,  o.  281,  may  be 
given  either  to  the  creditor  or  to  Uie  officer. 
Pease  v.  JTortsfu,  6  ib.  229. 

14.  And  if  such  bond  be  not  taken  in  exactly 
the  full  amount  of  the  debt,  costs,  and  feet,  yet  it 
is  still  a  good  bond  at  common  law,  if  aeeeptod 
by  the  creditor,  t^. 

15.  The  bringing  of  a  woa^  on  Bach  bond  by  the 
creditor  is  an  acceptance  of  it.  ib. 

16.  The  "  prison  charges  *'  mentioned  in  stat- 
«4e  of  1821,  c.  G»,  i  8,  4»  not  include  the  eher* 
iff's  fees  on  ezeentMu.  Bow  v.  Cbdmnn,  4 
Greenl.  79. 

17.  The  condition  of  a  debtor'*  bond  for  the 
liberty  of  the  yard«  if  nci  psevionsiy  broken,  is 
WfM  iw  mm  IB  he  ia  AawfoUy  admi^tod  to  tlw 
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poor  debtor*8  oath.     Kendrick  v.  Gregory,  9  ib. 
22. 

18.  The  certificate  of  the  oath  is  intended 
merely  as  a  notice  to  the  prison- keeper  of  what 
has  been  done,  that  he  may  set  the  debtor  at  lib- 
erty, if  in  his  custody  ;  but  he  may  do  this  upon 
any  other  satisfactory  information  of  the  fact, 
taking  upon  himself  Uie  peril  of  proving  it.  ib. 

19.  Where  the  time  for  takingthe  poor  debtor's 
oath,  under  statute  of  1824,  c.  281,  was  fixed  in 
the  bond  to  be  December  17,  but  the  notification 
to  the  creditor  was  altered  to  December  19  by 
the  officer,  without  the  debtor's  knowledge,  and 
the  debtor  attended  at  the  time  and  place  fixed 
in  the  bond,  but  the  justices  to  whom  he  ap- 
plied to  administer  the  oath  declined  attending 
on  that  day,  for  want  of  notice  to  the  creditor ; 
and  on  the  19th  the  debtor  and  the  justices  met 
at  the  place  named  in  the  bond,  but  the  debtor 
refused  to  take  the  oath ;  and,  within  10  days 
from  the  day  named  in  the  bond,  the  debtor  sur- 
rendered himself  to  the  officer  making  the  arrest, 
who  now  refused  to  receive  him ;  it  was  held, 
that,  the  debtor  having  done  all  in  his  power,  and 
committed  no  fraud,  the  condition  was  saved. 
Pease  v.  JVbrton,  6  ib.  229. 

20.  The  10  days  mentioned  in  statute  of  1824, 
c.  281 ,  §  1,  do  not  commence  till  the  justices  to 
whom  a  poor  debtor  applies,  to  be  admitted  to  the 
oath  of  insolvency,  have  disallowed  the  oath, 
provided  the  debtor  has  done  all  in  his  power  to 
take  it.  And,  in  the  computation  of  the  10  days, 
the  day  appointed  for  taking  the  oath  is  ex* 
eluded,  ib. 

21.  A  debtor,  rendent  in  the  county  of  Waldo, 
being  committed  to  the  jail  in  the  county  of 
Hancock,  while  it  was  the  prison  for  Waldo, 
under  statute  of  1827,  c.  354,  establishing  tba 
latter  county,  gave  bond  in  common  form  for 
obtaining  the  debtor's  liberties,  and  returned  ta 
his  home.  The  prison  in  Waldo  was  subse- 
quently completed,  and  accepted  by  the  court  of 
sessions,  and  the  prison  limits  restricted  to  tha 
county  lines.  After  this,  the  debtor  went  out  of 
the  limits  of  Waldo  to  the  jail  in  Hancock,  for 
the  purpose  of  taking  the  poor  debtor's  oath, 
which  was  there  administered.  And  it  was  held 
that  he  was  not  bound  to  take  notice  of  the  do- 
ings of  the  court  of  sessions  in  accepting  the 
jail,  &c.,  no  publio  notice  thereof  having  been 
given ;  and  that  the  bond  was  not  broken.  Lewit 
V.  Staples,  8  ib.  173. 

II.    Proceedings  in  Jfeto  Hampshire. 

22.  In  New  Hampshire,  where  a  prisoner  for 
debt  applies  to  magistrates  to  be  admitted  to  take 
the  poor  debtor's  oath,  it  is  not  essential  to  state, 
in  nis  application,  that  bis  circumstances  are 
such  as  to  entitle  him  to  the  oath.  Eaton  v. 
Miner,  5  N.  Hamp.  542. 

23.  A  creditor  cannot  avail  himself,  in  any 
shape,  of  an  informality  in  a  certificate,  which  the 
magistrates  give  to  the  jailer,  that  a  debtor  ha* 
taken  the  oath.     Keay  v.  Palmer,  ib.  43. 

24.  Under  the  sUtutes  of  February  15, 1791, 
and  June  16, 1807,  notice  of  an  intention  to  take 
the  poor  debtor's  oath,  given  to  the  attorney  who 
appeared  in  the  suit  and  obtained  the  execution, 
is  sufficient,  even  afler  the  creditor  ia  dead. 
Priest  V.  TarlUm,  3  ib.  93. 

25.  In  computing  the  time,  from  the  day  of 
commitment,  when  the  debtor  may  apply  to  have 
the  oath  administered  to  him,  under  the  aforesaid 
statutes,  the  day  of  commitment  if  to  be  in* 
oUidad.  ib. 
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26.  Tne  certificate  of  the  commissionera  re- 
turned to  the  prison-keeper,  in  which  it  was 
stated  that  the  attorney  of  the  creditor  had  been 
duly  notified  to  attend  the  taking  of  the  oath  by 
a  poor  debtor,  is  prima  facie,  if  not  conclusive, 
evidence  of  the  service  of  the  notice.  Osgood 
V.  Hutchins,  6  N.  Hamp.  374. 

27.  Under  the  statutes  of  February  15,  1791, 
and  June  13,  1796,  it  is  not  necessary  that  an 
application  to  the  magistrates,  by  a  poor  debtor, 
to  take  the  oath,  should  be  made  in  writing,  or 
that  the  magistrates  should  be  together  when 
thev  appointed  the  day  of  hearing.  Keay  v. 
Palmer^  5  ib.  43. 

28.  Although  the  statute  directs  that,  on  an 
application  by  a  poor  debtor  to  take  the  oath,  the 
creditor  shall  be  served  with  a  copy  of  the  appli- 
cation  and  order  thereon,  it  is  sufficient,  if  he  be 
served  with  the  original  application  and  order. 
Eaton  V.  Miner,  ib.  Si2. 

29.  An  order  of  notice,  issued  on  application 
of  a  poor  debtor  to  be  admitted  to  take  the  oath, 
was  dated  on  the  6th  of  May,  and  appointed  the 
S2d  of  May  next  as  the  day  of  hearing.  It  was 
held,  that,  from  the  nature  of  the  case,  it  must  be 
understood  that  the  22d  of  the  same  month  was 
intended,  and  that  the  oath  was  well  adminis- 
tered on  that  day.    Osgood  v.  HutckinSy  6  ib.  374. 

30.  A  prisoner  made  application  in  writing  to 
two  justices  of  the  quorum  to  be  discharged  ftom 
prison,  upon  taking  the  poor  debtor's  oath ;  and 
the  justices,  on  the  back  of  the  application,  made 
an  order,  appointing  a  time  and  place  of  hearing, 
and  directed  notice  to  be  ffiven  to  the  creditor. 
It  waa  held,  that  a  copy  of  the  application  and 
order,  delivered  to  the  creditor's  attorney,  waa 
sufficient,  under  the  statute  of  June  16,  1807, 
although  the  person  who  attested  and  delivered 
the  copy  was  not  an  officer.  Rankin  v.  J^etdeUm., 
2  ib.  306. 

31.  It  is  held  no  objection  to  the  discharge  of 
a  poor  debtor,  on  his  oath,  that  the  nature  of  the 
action  in  which  the  judgment  was  recovered  is 
wrongly  stated  in  his  application,  where  such 
mistake  is  no  injury  to  the  creditor.  Osgood  v. 
Hutekina,  6  ib.  374. 

III.    Proceedings  in  Vermont, 

32.  To  preclude  a  prisoner  from  the  poor 
debtor's  oath,  there  must  be  a  minute,  on  the 
execution,  of  the  adjudication  of  the  court  that 
the  action  was  for  a  wilful  and  malicious  act. 
And  in  an  action  for  an  escape,  by  reason  of  the 
improper  administration  of  the  oath  in  such  case, 
the  declaration  must  allege  that  there  waa  such 
a  minute,  and  pleading  over  will  not  cure  the 
omission.    Barber  v.  Chase,  3  Venn.  341. 

33.  The  citation  must  be  served  on  the  cred- 
itor, if  within  the  state,  although  there  be  no 
agent  in  the  county  where  the  poor  debtor  re- 
sides. If  the  defect  appear  on  the  face  of  the 
certificate  lodged  with  the  jailer,  he  is  liable  for 
an  escape.    Adams  v.  Mattocks,  10  Brayt.  199. 

34.  By  the  act  of  1820  for  the  benefit  of  poor 
prisoners,  no  notice  need  be  given  a  creditor, 
residing  out  of  the  county  where  the  jail  is  situ- 
ated, of  the  intention  to  take  the  oath ;.  and  the 
name  of  an  agent  or  attorney  of  the  creditor,  re- 
aiding  within  the  county,  must  be  indorsed  on 
the  execution,  to  entitle  him  to  notice.  BemncU 
V.  MorriU,  2  Verm.  322. 

35.  The  certificate  of  jail-commissioners,  that  a 
debtor  was  admitted  to  the  oath,  without  notice  to 
the  creditor,  avoids  their  proceedings,  and  is  no  jus- 
tification to  the  iherifif  in  an  action  for  an  eacape. 


The  attorney  of  record,  if  within  the  county,  and 
his  name  is  indorsed  on  the  execution,  is  a  suf- 
ficient agent  to  receive  notice,  within  the  act  of 
1820,  and  the  indorsement  of  his  surname  only 
was  held  sufficient.     Dean  v.  Lovory,  4  ib.  481. 

36.  The  certificate  of  a  poor  debtor's  having 
taken  the  oath  must  be  left  with  the  jailer,  other- 
wise his  going  at  large  is  a  breach  of  his  jail 
bond.  Leaving  the  certificate  with  the  attorney 
of  the  sheriff,  who  was  the  creditor  in  the  case, 
is  not  sufficient.     Haight  v.  Richards,  3  ib.  77. 

37.  Jail-commissioners*  certificate  of  admission 
to  the  oath  is  conclusive  evidence  of  notice  to 
the  creditor.  Hutchinson,  C.  J.,  contra.  Ray- 
mond V.  Soittherland,  ib.  504. 

38.  The.  certified  decision  of  the  jail-commis- 
sioners, on  a  plea  of  abatement  for  insufficiency  of 
notice  to  the  creditor,  that  there  was  due  notice, 
is  conclusive.     Men  v.  Hall,  8  ib.  36. 

39.  A  certificate  of  the  discharge  of  a  poor  debtor 
is  conclusive,  in  an  action  agamst  the  sheriff  or 
the  bail.  Thornton  v.  Robinson,  Brayt.  200. 
^intt^  V.  Q^inton,  ib. 

40.  Plea  of  discharge,  under  the  poor  debtor's 
oath,  must  allege  a  delivery  of  the  certificate  to 
the  jailer.  A  departure  before  such  delivery  is 
a  breach  of  the  bond.     Stamford  v.  Barry,  ib. 

41.  Where   execution   debtor    has  been   dis- 
charged, on  taking  the  oath,  under  the  Vermont 
act,  an  alias  cannot  issue  against  his  goods  after 
eight  years,  without  a  scire  facias.    Auen  v.  Car 
penter,  7  Verm.  397. 

42.  Where  the  certificate,  on  the  execution  on 
which  the  prisoner  was  confined,  was  that  the 
action  was  trespass  on  the  case,  and  for  a  wilful 
and  malicious  act,  but  the  record  showed  that  it 
was  assumpsit,  held,  that  the  prisoner  was  enti- 
tled to  the  benefit  of  the  oath,  and  to  a  mandO' 
mus  to  have  it  administered.  Fisher  v.  Jisif-Com- 
missioners,  3  ib.  330. 

43.  An  adjudication,  that  the  act  from  which 
the  cause  of  action  accrued  was  wilful  and  ma- 
licious, in  order  to  deprive  a  debtor  of  the  benefit 
of  the  act,  must  be  made  at  the  term  when  the 
judgment  was  rendered,  and  not  at  a  term  holdea 
bv  adjournment,  which,  in  Vermont,  is  held  a 
distinct  term.  Hoar  v.  Commissioners  of  Frank- 
lin Co.  2  ib.  403. 

44.  The  act  of  11th  November,  1818,  in  addi<i 
tion  to  an  act  relating  to  jails  and  jailers,  does 
not  extend  to  the  case  of  a  commissioner  of  jail 
delivery.     Bahbit  v.  Johnson,  5  ib.  599. 

IV.    Proceedings  m  Massachusetts, 

45.  A  notification  to  a  creditor,  that  the  debtor 
intends  to  take  the  poor  debtor's  oath,  cannot  be 
avoided  by  showing  that  the  justice  who  issued 
it  was  out  of  the  state  when  it  was  filled  out. 
Haskell  V.  Haven,  3  Pick.  404. 

46.  The  certificate  of  the  justices  who  are  to 
administer  such  oath,  that  the  return  of  such 
notification  is  conformable  to  law,  is  conela- 
sive.  ih. 

47.  Notice  of  an  intention  to  take  the  poor 
debtor's  oath  must  be  given  to  all  creditors  living 
in  the  commonwealth,  where  the  execution  is  in 
favor  of  several,  whether  they  be  partners  or 
not.    Putnam  v.  Longley,  11  Pick.  487. 

48.  If  it  appeared  to  the  justices  that  an  at- 
tempt was  made  to  inconvenience  them,  or  the 
creditor,  by  the  hour  or  place  appointed  in  the 
notification,  they  might  refuse  to  act.  Haskell  v. 
Haven,  3  ib.  404,  4(». 

'  49.  A  person  committed  on  a  judgment  for  a 
penalty  incurred  under  the  militia  laws  is  enti- 
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tied  to  the  benefit  of  the  act  for  the  relief  of  poor 
debtors.     Dyer  y.  HunneweU,  12  Masg.  271. 

50.  The  oath  may  be  administered  to  a  poor 
debtor  outside  of  the  prison-yard.  Common' 
Ufealth  V.  Mdtn,  14  ib.  388. 

51.  A  debtor,  imprisoned  on  execations,  who 
has  taken  the  poor  debtor's  oath,  under  statute 
of  1816,  c.  55,  and  been  discharged,  cannot  be 
arrested  on  mesne  process  in  a  suit  upon  the 
former  judgment ;  and  a  plea  that  the  only  ser- 
▼ice  was  by  such  arrest  will  abate  the  writ.  Wil- 
lington  v.  Steams,  1  Pick.  497. 

52.  The  judgment  of  the  justices,  that  the 
evidence  shows  that  the  debtor  is  "entitled  to 
his  discharcre,"  is  not  subject  to  revision  on  cer- 
tiorari.    Haipoardy  petitioner,  10  ib.  358. 

53.  A  debtor  committed  to  prison  by  his  bail, 
under  the  statute  of  1817,  c.  146,  after  a  return 
of  non  est  inventus  on  the  execution,  is  not  im- 
prisoned on  mesne  process  or  execution ;  and 
the  credhor  is  not  liable  for  his  board,  under  the 
statute  of  1821,  c.  22.  Chamberlain  v.  Mallard, 
2  Pick.  439. 

54.  No  technical  application  to  the  jailer,  on  the 
port  of  a  confined  debtor,  for  relief  as  a  pauper, 
is  necessary ;  nor  is  the  officer  obliged,  under 
the  statute  of  1821,  c.  22,  to  give  notice  to  the 
creditor  or  his  attorney  of  the  commitment,  or 
application  for  relief.  Richards  v.  Crane,  7  ib. 
216. 

55.  If  a  debtor  represent  himself  to  the  jailer 
as  a  pauper,  and  claim  support,  it  is  a  sufficient 
claim  of  relief  as  a  pauper,  under  the  statute  of 
1821,  c.  22.     Blood  v.  Austin,  3  ib.  259. 

56.  A  demand,  by  a  jailer,  of  security  for  the 
board  of  a  debtor,  is  sufficient  if  understoodf  and 
need  not  be  in  any  precise  form,  ih. 


V.   Proceedings  in  Connecticut. 

57.  The  Connecticut  statute,  in  favor  of  poor 
debtors  who  have  taken  the  oath,  is  to  have 
a  reasonable  construction.  Abel  v.  Godfrey,  1 
Root,  494: 

58.  A  citation  by  a  poor  debtor,  to  his  creditor, 
to  appear  before  A  B,  justice  of  the  peace,  or 
some  other  proper  authority,  is  legal,  if  returned 
before  another  justice  in  the  same  county.  Smith 
T.  Huntington,  2  Day,  562. 

59.  The  poor  debtor's  oath  may  be  lawfully 
administered  by  any  justice  of  the  peace  within 
the  county.     Belts  v.  Dimon,  3  Conn.  107. 

60.  A  bond  for  the  prison  limits  should  be 
taken  to  the  sheriff  for  the  time  being,  and  his 
successors  in  office.  Meredith  v.  Duval,  1  Munf. 
76. 

61.  Money,  for  the  support  of  prisoners  who 
have  taken  the  insolvent  debtor's  oath,  is  to  be 
lodged  with  the  jailer.  Parsons  v.  Whetmore,  1 
Root,  117. 

62.  A  prisoner  who  has  taken  the  poor  debt- 
or's oath  may  recover,  of  the  jailer,  the  money 
deposited  by  the  creditor  with  the  jailer,  for  such 
prisoner's  maintenance,  notwithstanding  a  ten- 
der by  the  jailer  of  food  and  other  necessaries. 
Washburn  v.  ThraU,  3  Conn.  499. 

63.  The  creditor  of  a  poor  debtor,  who  has  the 
prison  limits,  is  bound  to  give  security  for  his 
prison  fees;  and  the  sheriff  has  no  right  to  dis- 
charge such  debtor,  unless  the  debtor  is  abso- 
lutely unable  to  pay  the  fees  himself,  and  the 
creditor,  upon  being  informed  of  the  fact,  has  re- 
fused to  pay  them  or  five  bond  for  the  payment 
of  them.     Meredith  y.  David,  1  Munf.  76. 

64.  In  an  action  against  a  sheriff  for  an  escape, 
be  pleaded  the  discharge  of  the  debtor  upon  his 


oath.  The  plaintiff  replied  that,  within  two  hours 
af^r  the  oath  was  administered,  he  left  ^3  with 
the  jailer  for  the  support  of  the  pauper.  It  was 
held,  that  this  replication  was  insufficient.  Smith 
V.  Huntington,  2  Day,  561. 

65.  Afler  the  decision  of  a  court  of  review, 
on  application  of  the  creditor,  against  the  right 
of  ^n  imprisoned  debtor  to  the  benefit  of  the 
oath,  a  justice  of  the  peace,  on  a  fresh  applica- 
tion of  the  debtor,  without  proof  of  any  change 
in  his  circumstances,  may  lawfully  administer  the 
oath  to  him.     Wolcott  v.  Johnson,  5  Conn.  202. 

VI.   Proceedings  in  Kew  York, 

66.  The  <<act  for  the  relief  of  debtors  with 
respect  to  the  imprisonment  of  their  persons," 
passed  April  9, 1813,  extends  to  debtors  in  execu- 
tion on  judgments  founded  on  wrongs,  as  well  as 
on  contracts.  People  v.  Justices  ofJ{.  Y.  Marine 
Court,  3  Cow.  366. 

67.  Where  a  debtor  has  been  imprisoned  on 
execution,  and  obtained  his  discharge  under  the 
statute  of  1801,  session  24,  c.  66,  an  action  on  the 
judgment  will  not  lie  against  him  in  another 
county,  where  he  has  property,  although  he  has 
none  m  the  county  where  the  judgment  was  ren- 
dered.    Peebles  v.  Kittle,  2  Johns.  363. 

68.  A  prisoner  may  be  brought  up  from  a 
different  county  from  that  in  which  the  supreme 
court  sits,  in  order  to  be  discharged,  under  the 
act  for  the  relief  of  debtors  with  respect  to  im- 
prisonment of  their  persons.  Jdchols  v.  Gregory^ 
5  Johns.  359. 

69.  A  person  taken  by  an  attachment,  for  the 
non-payment  of  costs,  before  he  has  been  com- 
mitted for  the  contempt,  cannot  be  discharged 
under  the  statute  for  the  relief  of  debtors  with 
respect  to  imprisonment,  for  the  process  is  merely 
to  bring  him  into  court.  Jackson  v.  Smith,  5  ib. 
115. 

70.  The  omission,  by  a  prisoner,  under  the  stat- 
ute for  the  relief  of  debtors,  to  insert  his  debts,  in 
the  account  of  his  estate  set  forth  in  his  petition, 
will  not  prevent  his  discharge.  If  the  omission 
appears  to  have  arisen  from  his  misapprehension, 
and  not  from  anv  fraudulent  intent,  the  court 
will  permit  the  debts  to  be  inserted  when  the 
debtor  is  brought  up  for  discharge.  1  N.  Y.  L. 
348.     Brodie  v.  Stephens,  2  Johns.  289. 

71.  Where  the  defendant  has  been  surrendered 
by  his  bail,  and,  having  lain  in  prison  three 
months,  obtains  a  rule  to  show  cause  why  a  su^ 
persedeas  should  not  be  awarded,  if  the  plaintiff, 
afler  service  of  the  rule,  and  before  the  time 
assigned  to  show  cause,  charges  the  defendant 
in  execution,  he  may  show  that  for  cause,  and  it 
will  be  sufficient  to  prevent  a  supersedeas.  Min- 
ium V.  Phelps,  3  ib.  446.  * 

72.  Afler  the  defendant's  discharge,  under  the 
statute  of  session  24,  c.  66,  for  the  relief  of  debt- 
ors with  respect  to  imprisonment  of  their  persons, 
the  plaintiff  may  issue  afi.fa.  against  his  goods, 
&c.,  afler  a  year  and  a  day,  without  reviving  the 
judgment.     Gonnigal  v.  Smith,  6  ib.  106. 

73.  Where  a  prisoner,  in  execution,  or  final 
process  issued  from  a  justice's  court,  makes  and 
produces  to  the  sheriff  an  affidavit,  under  the 
act,  (1  N.  R.  L.  394,)  that  he  has  a  family,  is  not 
a  freeholder,  and  has  been  in  prison  for  more 
than  30  days,  the  sheriff  is  bound  to  discharjTO 
him,  without  inquiring  into  the  truth  of  the  affi- 
davit.    Lohnis  V.  Jones,  11  ib.  174. 

74.  And  if  the  prisoner  has  given  a  bond  for 
the  jail  limits,  such  discharge  is  not  a  breach 
of  the  condition,  ib. 
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75.  Where  a  defendant  claims  exemption  from 
Imprisonment,  underthe  provisions  of  the  act,  (1 
R.  L.  393,)  on  the  ground  that  he  has  a  family, 
and  is  not  a  freeholder,  he  must  offer  proof  of 
the  fact  at  the  hearing  of  the  cause :  it  is  too 
late  after  judgment.  Degear  r.  Jfellisy  14  Johns. 
382. 

76.  Under  the  act  "  for  the  relief  of  debtors 
with  respect  to  the  imprisonment  of  their  per- 
sons," (session  36,  c.  81,)  a  person,  in  jail  on  an 
execution  for  costs  only,  not  being  a  freeholder, 
was  entitled  to  bis  discharge  at  the  expiration  of 
30  days.     Cuyler  y.  Rutt,  12  ib.  372. 

77.  The  statute  of  session  24,  c.  66,  **  for  the 
relief  of  debtors  with  respect  to  imprisonment 
of  their  persons,"  provides  for  the  discharge  of 
the  person,  but  not  of  the  property  of  the  debtor, 
and  provides,  also,  that  no  action  of  debt  shall 
be  brought  upqjn  the  judgment  after  the  debtor 
has  been  discharged  on  execution.  An  amend- 
ment of  the  act  (session  31,  c.  163,  §  7)  provides 
that  debt  may  be  brought.  This  affects  the  rem- 
edy merely ;  and  debt,  therefore,  lies  against 
debtors  discharged  before  the  passage  of  the 
amendatory  act.  Spencer  y.  RichariUan,  7  ib. 
116. 

78.  A  person  who  had  been  imprisoned  for 
more  than  60  days,  on  execution  issued  on  a 
judgment  recovered  against  him'  before  a  justice 
of  the  peace,  and  recorded  with  the  clerk  of  the 
county,  under  the  New  York  act  of  April  10, 
1818,  **  extending  the  jurisdiction  of  justices  of 
the  peace,"  was  held  entitled  to  his  discharge, 
on  the  usual  affidavit  as  to  his  imprisonment, 
according  to  the  act  of  April  5,  1813,  "for  the 
recovery  of  debts  to  the  value  of  ^25."  Matter 
of  HartDood,  15  ib.  397. 

79.  A  party  against  whom  a  judgment  for  costs 
is  rendered,  on  the  reversal  of  a  justice's  judg- 
ment, is  entitled  to  the  protection  of  the  act  abol- 
ishing imprisonment  for  debt,  and  is  not  subject 
to  arrest  lif  the  action,  in  which  the  judgment  in 
his  favor  was  rendered,  was  founded  on  contract. 
Phelps  V.  Barton^  13  Wend.  68. 

80.  Where  a  sheriff*  had  voluntarily  permitted 
a  debtor  to  escape,  he  cannot  arrest  the  defend- 
ant again  on  the  same  execution,  and  take  from 
him  a  bond  for  the  jail  limits.  Such  bond  is 
void  for  duress,  not  only  as  to  the  debtor,  but 
as  to  his  surety.  Thompson  v.  Lockwood,  15 
Johns.  256. 

81.  Where,  in  the  condition  of  a  bond  for  the 
limits,  the  sheriff  added,  to  the  condition  author- 
ized by  statute,  "that  the  prisoner  should,  at 
the  request  of  the  sheriff,  again  surrender  him- 
self to  the  prison,"  &c.,  the  bond  was  held  void, 
as  taken,  colore  officii,  in  terms  not  authorized  by 
statute.     SuUivan  v.  Alexander,  19  ib.  233. 

VII.   Proceedings  in  Jfete  Jersey,  Virginia,  Ohio, 

and  Kentucky. 

82.  The  act  of  New  Jersey  of  December  11, 
1823,  abolishing  imprisonment  for  debt  in  certain 
cases,  does  not  authorize  a  sheriff  to  take  the 
bond  mentioned  in  the  1st  section  of  the  act, 
and  to  discharge  the  defendant,  after  he  has  been 
con6ned  in  jail  on  execution.  Such  bond  and 
discharge  are  admissible  only  after  an  arrest,  and 
prior  to  n  confinement  in  jail.  Eayre  v.  Earl,  3 
Halst.  359. 

83.  Although  the  bond  is  delivered  to  the 
plaintiff,  and  by  him  received,  the  default  of  the 
sheriff  in  discharging  the  defendsnt  is  not  there- 
by cured,  but  he  is  still  liable  for  a  voluntary 
escape,  ib. 


84.  On  the  trial  of  the  issue  between  an  in 
solvent  debtor  and  his  opposing  creditor,  undei 
the  provisions  of  the  7th  section  of  the  act  for 
the  relief  of  persons  imprisoned  for  debt,  (R. 
L.  218,)  the  creditor  may  prove  that  the  debtor 
has  been  off  of,  and  beyond,  the  limits  of  the 
prison ;  for,  if  so,  he  has  not  conformed  with  the 
provisions  of  the  act,  and  is  not  entitled  to  dis- 
charge.    SaUck  V.  Opdycke,  7  Halst.  347. 

85.  The  weekly  sum  required,  by  the  6th  sec- 
tion of  the  act  **for  the  relief  of  persons  impris- 
oned  for  debt,"  (R.  L.  218,)  to  be  paid  by  the  dis- 
satisfied creditor  to  the  insolvent  debtor,  must 
be  paid  on  fixed  days,  and  which  can  in  no  in- 
stance be  more  than  one  week  asunder.  Stale 
V.  StUes,  ib.  296. 

86.  The  application  for  a  discharge,  under  the 
New  Jersey  "act  for  the  relief  of  persons  im- 
prisoned for  debt,'*  (R.  L.  218,)  need  not  be  in 
writing )  and  notice  thereof  need  not  be  given  to 
the  opposing  creditor,  ib. 

87.  The  assignment  mentioned  in  the  5th  sec- 
tion of  that  act  need  not  be  filed  in  the  clerk's 
office  prior  to  the  order  for  discharge,  ib. 

88.  Where  the  proceedings  to  obtain  the  debt- 
or's discharge  under  that  statute  are  not  com- 
pleted on  the  first  sitting  of  the  judges,  they 
may  meet  again  for  that  purpose  on  the  next 
day.  ih. 

89.  Under  the  Virginia  act  of  12th  of  Febru- 
ary, 1823,  concerning  jailers,  a  written  notice  of 
the  imprisonment  of  a  debtor  is  necessary  from 
the  jailer  to  a  creditor,  his  agent  or  attorney, 
to  enable  him  to  recover  his  fees  for  support- 
ing the  debtor  under  the  creditor's  execution. 
ZimMerman  v.   Buzzard,  2  Virg.  Cas.  406. 

90.  A  knowledge,  by  the  creditor,  that  the 
debtor  is  in  jail,  under  his  execution,  will  not  dis- 
pense with  such  notice,  ib. 

91.  Sixty  days,  afler  such  notice,  must  expire, 
before  the  jailer's  right  to  move  for  his  fees  ac- 
crues ;  and  he  cannot  recover  for  fees  doe  prior 
to  his  notice,  ib. 

92.  The  prison  fees  of  a  poor  debtor  must  be 
paid  by  himself;  and  the  jailer  cannot  demand 
them  of  the  creditor,  unless  he  can  show  that  the 
debtor  is  unable  to  pay  them.  Rose  v.  Shore,  1 
Call,  540. 

93.  In  an  action  on  a  bond  for  the  limits,  the 
plaintiff  is  only  required  to  show  an  escape.  The 
burden  of  proof  is  then  upon  the  defendant,  to 
show  that  the  prisoner  was  discharged  by  due 
course  of  law.     Meredith  v.  Duval,  1  Munf  76. 

94.  A  debtor,  being  surrendered  to  the  sheriff 
by  his  special  bail,  afler  judgment  against  him 
in  a  county  court,  cannot  legally  be  detained 
in  jail,  or  within  the  prison  bounds,  on  a  bond 
given  for  that  purpose,  more  than  20  days  from 
the  time  of  such  surrender,  if  the  creditor,  his 
attorney  or  a^ent,  do  not  within  that  time  charge 
him  in  execution,  in  writing.  Qreen  y.  Oarrett, 
3  ib.  339. 

95.  In  Ohio,  a  debtor  in  custody  within  the 
prison  limits,  who  makes  oath  that  he  is  unable 
to  support  himself,  is  entitled  to  be  furnished 
with  food,  but  not  with  lodgings,  at  the  ex- 
pense of  the  creditor.  ButUes  v.  CarUon,  1 
Ham.  32. 

96.  No  action  will  lie  against  a  sheriff  for  im- 
prisoning a  debtor  in  the  same  room  with  crimi- 
nals, if  the  county  jail  contains  but  one  apart- 
ment. But,  whether  the  county  commissioners 
would  not  be  liable  —  qucere.  Campson  y.'Hamp- 
son,  ib.  119. 

97.  A  joint  bond  given  for  the  prison  limits, 
wiiere  there  are  several  separate  suits  inoluded,  it 
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void  under  the    ctatnte  tad  at  eommon  law. 
l^le  T.  I>amest  3  ib.  277. 

96.  A  bond  g'lTen  for  the  priton  limits  is  Toid, 
nnless  the  defendant  is  actuallj  in  prison,  and 
that  fact  is  recited  in  the  bond.  tb. 

99.  Neither  the  sheriff  nor  the  connty  com- 
missioners are  bound  to  supply  food  for  a  poor 
debtor  in  Jail,  in  Ohio.  He  mast  supply  himself 
in  whateyer  manner  he  may.  Wadsioortk  v.  Wet- 
mors,  6  ib.  438. 

100.  In  Kentucky,  a  certificate  of  a  debtor's 
insolTency  is  oTidence  only  against  the  plaintiff 
in  the  execution  under  which  it  was  procured, 
and  his  priries.  Smith  v.  BUaU^  3  A.  IL.  Marsh. 
622.  

VIII.     Proceedinffs  in  South  Carolina, 

101.  Ten  days*  notice  must  be  given  by  a  pris- 
oner of  his  intention  to  apply  for  his  discharge 
under  the  prison-bounds  act  of  South  Carolina. 
Thornton  v.  ForguMonj  2  Bailey,  197. 

102.  To  entitle  one  to  the  beinefit  of  the  in- 
solvent debtor's  act,  the  record  must  show  that 
he  is  not  in  custody  on  account  of  any  of  the 
cases  mentioned  in  the  statute  as  excluding  one 
from  its  benefits.     Glenr.  Lopez,  Harper,  105. 

103.  Under  the  act  of  1788,  called  the  prison- 
bounds  act,  the  commissioner  of  special  bail  has 
only  power  to  discharge,  if  no  sufficient  cause  be 
shown  for  disbelieving  the  prisoner's  oath  or 
affirmation :  if  such  cause  be  shown,  he  has  no 
power  to  decide  that  the  oath  is  false.  Robinson 
▼.  CarwUe^  ib.  35. 

104.  Neither  the  plaintiff  nor  the  sheriff  are 
bound,  at  common  law,  to  maintain  a  defendant 
confined  on  civil  process  in  a  jail.  M^ Chain  v. 
AayiM,  Const.  Rep.  212. 

105.  Where  a  debtor  is  imprisoned  and  pen- 
niless, the  plaintiff  at  whose  suit  he  is  im- 
prisoned is  bound  to  pay  the  jail  fees.  Moore 
T.  BtnbotDy  ib.  449. 

106.  A  sheriff  is  personally  liable  if  he  allows 
one  committed  on  civil  process  to  ffo  at  lar^, 
because  the  plaintiff  refused  to  pay  ror  his  mam- 
tenance,  and  the  debtor  himself  was  unable  so  to 
do.    M'Clain  v.  Hayne,  Const.  Rep.  212. 

107.  The  insolvent  debtor's  act  of  1819  gives 
a  discharffe  only  of  those  debts  on  which  suits 
are  pending,  and  of  those  creditors  who  may 
think  proper  to  receive  a  dividend.  Duncan  v. 
Brovm,  1  M'Cord,  375.  fVail  v.  Court  of  War- 
densj  1  Bay,  434.  Mayrant  v.  Myers^  2  Rep.  Con. 
Ct.  419. 

108.  The  7th  clause  of  the  insolvent  debtor's 
act,  requiring  certain  creditors  to  come  into  court 
and  prove  their  claims,  does  not  include  judg- 
ment creditors.     Fohl  v.  LynoA,  3  M'Cord,  385. 

109.  Where  a  petitioner  for  the  benefit  of  the 
prison-bounds  act  was  convicted  before  a  jury 
of  fraud,  but  a  new  trial  was  granted  by  his 
creditor's  consent,  it  was  held,  that  he  was  not 
deprived  thereby  of  the  benefit  of  the  act  under 
a  ea,  sa.  by  another  creditor.  GihMon  v^  Steele, 
S  M'Cord,  45. 

110.  A  discbarge  under  the  insolvent  debtor's 
act  of  1819  does  not  discharge  a  debt  incurred, 
since  the  discharge,  by  the  payment,  by  the  in- 
dorser,  of  a  note  made  before  the  discharge.  Dun- 
eon  V.  Brouniy  1  ib.  375. 

111.  Taking  the  benefit  of  the  insolvent  debt- 
or's act  does  not  deprive  a  person  of  all  control 
over  his  property,  unless  there  is  an  actual  as- 
•ignment.     Tunno  t.  Edwards,  Const.  Rep.  674. 

112.  A  return  of  nulla  bona  on  aji.fa,  is  no 
of  tho  insolvoncy  of  tho  dobtor,  nor 


of  his  incapacity  to  pay.    Eddmgs  t.  Glaeeoek^ 
1  N.  &  M.  295. 

113.  Although  the  prison-bounds  act  (P.  Li. 
4C5)  does  not  require  of  a  prisoner  confined  on 
mesne  process  to  render  a  schedule  within  40 
days,  yet  such  a  condition  being  inserted  in  the 
bond,  although  void  itself,  will  not  render  the 
bond  void.     Anderson  v.  Foster,  2  Bailey,  500. 

114.  One  convicted  of  rendering  a  ^se  sched- 
ule of  his  effects,  under  the  prison-bounds  act, 
is  excluded  from  all  benefit  under  that  act 
and  the  insolvent  debtor's  act.  M'Elmoyle  v. 
Florence,  2  M'Cord,  29.  And  his  bond  is  for- 
feited if  he  do  not  render  his  schedule  within 
40  days.     Stover  v.  Duren,  ib.  266. 

115.  A  petitioner  for  the  benefit  of  the  in- 
solvent debtor's  act  will  be  allowed  to  insert,  in 
his  schedule,  what  he  has  omitted  from  ignorance 
or  inadvertency.     Prescott  v.  Hubbell,  ib.  64. 

116.  A  petitioner  for  the  benefit  of  the  insol- 
vent debtor's  act  may  amend  his  schedule  afler 
it  is  filed,  except  in  case  of  fraud.  Bingley  v. 
Smart,  1  ib.  29. 

117.  Where  fraud  is  alleged  against  a  party 
swearing  out  under  the  prison-bounds  act,  the 
judge  may  submit  the  matter,  if  the  facts  are 
complicated,  to  a  jury,  or  he  may  decide  them 
himself.     Creytan  v.  Dickerson,  3  ib.  438. 

118.  A  bond  given  under  the  prison-bounds 
act  of  1788  is  forfeited  if  a  schedule  of  the 
debtor's  estate  be  not  filed  within  40  days ;  and 
a  schedule's  having  been  rendered  in  another 
case,  long  antecedent,  will  not  save  the  forfeiture. 
Smyth  V.  WigfaU,  2  ib.  135. 

119.  The  preference  of  one  creditor  to  another, 
per  se,  deprives  the  debtor  of  the  benefit  of  the 
prison-bounds  act.     Stover  v.  Duren,  ib.  266. 

120.  It  must  be  an  undue  preference  which 
will  deprive  an  applicant  of  the  benefit  of  the 
prison-bounds  act.  Creyton  v.  Dickerson,  3  ib. 
438.     Dobson  v.  Teasdale,  4  ib.  81. 

121.  The  7th  section  of  the  prison-bounds 
act,  providing  against  fraudulent  transfers  by 
debtors,  applies  as  well  to  those  applying  for  the 
insolvent  debtor's  act  as  to  applicants  under  the 

Srison-bounds  act.     Dobson  v.  Teasdale,  4  ib.  81. 
fott,  J.,  dissenting. 

122.  A  mortgagee,  like  other  creditors,  must 
prove  by  oath  his  debt  to  be  bona  fide,  when  the 
debtor  takes  the  benefit  of  the  insolvent  debtor's 
act,  or  his  lien  will  not  avail  him.  Portsus  v.  Sul' 
Uvan,  1  ib.  397. 

J  23.  A  case  by  the  assignee  of  an  insolvent 
debtor  must  be  governed  by  the  state  of  things 
at  the  time  of  the  assignment  Lotorie  v.  Wt^ 
Uamson,  3  ib.  247. 

124.  One  imprisoned  under  a  ca.  sa.,  in  an  ae* 
tion  of  trespass  for  an  assault  and  battery,  is 
entitled  to  the  benefit  of  the  insolvent  debtor's 
act.     Bampfield  v.  Ellard,  2  ib.  182. 

125.  One  imprisoned  under  sn  execution,  in  a 
case  of  slander,  is  entitled  to  the  benefit  of  the 


insolvent  debtor's  act.    ^  Brew.  Dig.  153.)    Wal- 
Ung  V.  Jennings,  1  ib.  10. 

126.  The  assignee  of  one  confined  on  mesne  or 
final  process  is  chargeable  with  the  fees ;  and,  if 
he  has  not  sufficient  assets,  the  party  suing  is 
liable  therefor.    Love  v.  Lotery,  ib.  181. 

127.  It  is  no  defence,  to  an  action  against  the 
securities  on  a  prison-bounds  bond,  that  prop- 
erty of  the  defendant  had  been  sold  under  ajS./a., 
for  the  plaintiff  may  take  out  both  e.fi.fa.  and  a 
ea,  sa.  at  the  same  time,  if  he  proceed  upon 
only  one.     Miller  v  Bagwell,  3  ib.  429. 

15i6.  The  illness  of  liis  attorney  will  excuse 
one  who   has  given  bonds  under  the  prison- 
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bounds  act  ^P.  L.  456)  from  filing  his  schedule, 
and  he  will  oe  allowed  to  file  it  afterwards,  nunc 
pro  tune.     Crovat  y.  Cobwm^  3  M'Cord,  14. 

129.  One  against  whom  damages  have  been 
found,  in  an  action  of  trespass  vi  et  armis  for 
shooting  the  plaintiff's  slare,  can  take  the  benefit 
of  the  prison-bounds  act.  Braher  v.  Knight^  3 
ib.  80. 

130.  Not  filing  his  schedule  within  the  40 
days  does  not  deprive  one  of  the  benefit  of  the 
prison-bounds  act,  for  its  4th  clause  gives  him 
the  privilege  of  rendering  it  in  at  any  time  dur- 
ing his  confinement.     Lowden  v.  Moses,  ib.  93. 

131.  Free  persons  of  color  are  entitled  to  the 
benefit  of  the  act  of  1788,  establishing  the  bounds 
of  the  prisons,  &,c.  Rodgers  v.  Norton^  Har- 
per, 5. 

132.  A  free  person  of  color,  receiving  the  bene- 
fit of  the  insolvent  debtor's  act,  must  take  the 
oath  prescribed  by  it,  although  he  is  incompetent 
to  give  evidence.     Glen  v.  Lopezj  ib.  105. 

IX.     Proceedings  in  the  Circuit  Courts. 

133.  It  is  a  good  defence  to  an  action  upon  a 
bond  for  the  prison  limits,  in  Virginia,  that  the 
prisoner  has  obtained  his  discharge  under  the 
insolvent  act,  although  it  was  obtained  by  fraud. 
Simms  v.  S3,aeum,  3  Cranch,  300. 

134.  The  obligors  on  a  bond  for  the  jail  limits 
axe  not  discharged  from  their  liability  for  an 
escape  by  the  subsequent  assent  of  the  plaintiff 
that  the  debtor  should  remain  at  liberty.  Such 
assent,  to  have  any  effect,  should  have  been^iven 
prior  to  the  escape.  Slocum  v.  Hathaway,  Paine, 
S90. 

135.  The  condition  of  a  bond  for  the  jail  limits, 
that  a  prisoner  **  shall  faithfully  and  absolutely 
remain  within  the  limits  of  the  jail,  and  not  de- 
part therefrom,"  &c.,  is  not  broken  by  the  escape 
of  the  prisoner  while  in  a  state  of  insanity. 
Hazard  v.  Hazard,  ib.  295. 

136.  The  liability  of  the  surety,  in  such  case,  is 
not  coextensive  with  that  of  the  sheriff.  The 
latter  is  supposed  to  have  the  prisoner  in  his  im- 
mediate custody,  and  it  is  no  excuse  for  him  if 
the  prisoner  is  insane,  ib. 

137.  Under  the  act  of  congress  of  January  6th, 
1800,  the  sheriff  of  a  county  is  bound  to  take  a 
bond  for  the  limits,  as  provided  by  the  state  laws, 
from  a  prisoner  confined  on  process  from  the 
courts  of  the  United  States.  U.  States  v.  JVooA, 
ib.  368. 

138.  The  term  ^*  process  "  in  the  act,  includes 
executions  as  well  as  mesne  process,  ib. 

139.  Such  bond  is  assignable,  and  may  be  as- 
signed to  the  United  States,  if  they  are  plaintiffs, 
and  the  sheriff  is  discharged  by  such  assignment 
from  liability  for  a  subsequent  escape,  ib. 

140.  Afler  a  prisoner  has  been  discharged  by 
his  bond  for  the  limits,  the  sheriff  can  confine 
him  again  only  on  his  bail's  becoming  insuffi- 
cient. He  cannot  accept  a  surrender  of  him,  at 
least,  after  an  assignment  of  the  bond.  ib. 


POST-OFFICE   AND  POSTMASTER. 

1.  The  postmaster-general  has  only  power  to 
correct  the  mistakes  in  fact  of  his  predecessor, 
and  in  cases  of  rejected  claims  on  which  material 
testimony  has  been  discovered.  U.  States  v.  Bank 
of  J^ecropolis,  15  Pet.  378. 

2.  The  postmaster-general  has  a  right  to  re- 
quire a  bond  from  a  deputy-postmaster  for  the 


faithful  performance  of  the  duties  of  his  office 
although  such  bond  is  not  expressly  required  by 
law.     Postmaster"  General  v.  Rice,  Gilpin,  554. 

3.  A  postmaster  is  liable  for  the  acts  of  one 
whom  he  permitted  to  have  the  care  and  custody 
of  the  mail,  in  his  office,  not  having  been  sworn 
according  to  law.  Bishop  v.  WilUamson,  2  Fairf. 
495. 

4.  A  deputy-postmaster  is  liable  in  an  action  to 
the  party  sustaining  a  loss  by  his  negligence  in 
office.    MaxweU  v.  M'llroy,  2  Bibb,  211. 

5.  An  action  will  not  lie,  against  the  represent- 
atives of  a  deceased  postmaster,  for  money  felo- 
niously taken  out  of  a  letter  by  one  of  his  clerks. 
FrankUn  v.  Low,  1  Johns.  396.  Whether  an 
action  would  have  lain  against  the  postmaster  in 
his  life-time  —  quitre.  ib. 

6.  Where  issue  is  taken  on  the  negligence  of 
the  postmaster  himself,  it  is  not  competent  to 
give  in  evidence  the  negligence  of  his  assistants. 
Dunlop  V.  Munroe,  7  Cranch,  242. 

7.  Where  it  is  intended  to  charge  a  postmaster 
for  the  negligence  of  his  assistants,  the  pleadings 
must  be  made  up  according  to  the  case,  and  his 
liability  then  will  only  result  from  his  own  neg- 
lect in  not  properly  superintending  the  discharge 
of  their  duties  in  his  office.  iJb. 

8.  In  order  to  make  a  postmaster  liable  for 
negligence,  it  must  appear  that  the  loss  or  injury 
sustamed  by  the  plaintiff  was  the  consequence  of 
the  negligence,  i^. 

9.  A  yuuable  letter  being  delivered  to  a  deputy- 
postmaster,  and  being  stolen,  the  postmaster  is 
not  liable,  without  proof  of  his  negligence  or 
misbehavior.     Bolan  v.  WilliamsoTt,  2  Bay,  551. 

10.  The  obligors  on  the  bond  of  a  deputy-post- 
master are  not  discharged  by  the  fSulure  of  the 
postroaeter-general  to  commence  a  suit  within 
the  time  prescribed  by  law.  Dox  v.  PostmasUr* 
General,  1  Pet.  3J8. 

11.  The  act  of  congress,  prohibiting  the  stop- 
page of  the  mail,  is  not  to  be  so  construed  as  to 
prevent  the  arrest  of  the  driver  of  a  carriage  in 
which  the  mail  is  carried  when  he  is  driving 
through  a  crowded  city  at  such  a  rate  as  te 
endanger  the  lives  of  the  inhabitants.  U,  Statet 
V.  Hart,  Pet.  C.  C.  390. 

See  RoBBKRv. 


PRESCRIPTION. 

I.    OeneraUy, 
11.    Of  Ways,  Streams,  and  Rights  appurtenant 

1.    Generally. 

1.  Three  things  are  necessary  to  establish  a 
right  by  prescription ;  viz :  use  and  occupation 
or  enjoyment,  the  identity  of  the  thing  enjoyed, 
and  that  it  should  be  adverse  to  the  right  of  some 
other  person.     Lawton  v.  Rivers,  2  M^Cord,  445 

2.  Prescription  requires  a  continued,  uninter 
nipted,  peaceable,  public,  and  unequivocal  pos- 
session by  one  who  is  master,  or  who  has  good 
reason  to  think  himself  so;  and  it  cannot  be 
allowed  against  the  crown.  Lajoye  v.  Primm,  3 
Mis.  529. 

3.  A  grant  of  land  conferring  an  'entire  title 
cannot  be  presumed  from  length  of  time  and  pos- 
session alone ;  and  it  is  a  question  of  law  what 
circumstances  furnish  such  a  presumption.  Sum- 
ner V.  Child,  2  Conn.  607. 

4.  The  use  or  possession,  on  which  a  title  by 
prescription  is  founded,  must  be  uninterrupted 
and  adverse,  or  of  a  natttie  to  indicate  that  it  m 
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-eUimed  tm  a  right,  and  not  the  effect  of  indul- 
gence, or  of  any  compact  short  of  a  grant.  Gay^ 
etty  v.  Bethunej  14  Mass.  49,  53.  Odiome  v. 
IVade,  5  Pick.  421.  Sumner  v.  TUeston,  7  ib.  198. 
Church  y.  Burghardt,  8  tb.  327.  Melvin  v.  Whi- 
ting,  10  ib.  295.     Baker  ▼.  Boston,  12  ib.  184. 

5.  Forty  years  is  a  sufficient  length  of  time  to 
establish  a  title  by  prescription.  Melmn  r.  Whi- 
(m^,  10  ib.  295.  Kent  v.  fyaUe,  10  ih.  128.  And 
■ee  CooUdge  ▼.  Learned,  8  ib.  511. 

6.  An  uninterrupted  adverse  use  and  enjoy- 
ment of  an  easement  for  a  period  of  20  years,  un- 
explained, is  sufficient  to  warrant  the  presump- 
tion of  a  grant  by  a  jury.  HiU  r.  Crosby,  2  ib. 
466.  Gayetty  v.  Bethune,  14  Mass.  49,  55.  Hoff- 
man ▼.  Savage,  15  ib.  130,  132. 

7.  To  set  up  the  right  of  prescription  between 
priyate  individuals,  on  a  possession  short  of  30 
years,  the  title  must  commence  in  a  fair  and 
fcMinal  manner.    Lajoye  v.  Primm,  3  Mis.  529. 

8.  Where  a  nantor  continued  in  possession  of 
the  premises  for  more  than  20  years  after  the 
conveyance,  his  possession  was  held  to  be  that 
of  a  tenant  of  the  grantee,  and  nothing  but  a 
clear,  unequivocal,  and  notorious  disclaimer  of 
the  title  of  his  landlord  could  render  his  pos- 
session adverse.  Jackson  v.  Burton,  1  Wend. 
341. 

9.  Adverse  possession  of  land  does  not  of  itself 
raise  a  presumption  of  a  grant  to  the  tenant ;  but 
where,  m  addition,  the  demandant  occupied  land 
adjoining,  and  took  a  deed  of  mortgage  of  the 
land  in  question,  referring  for  description  to  a 
deed  in  which  it  was  described  as  having  been 
bought  of  the  demandant,  it  was  held,  that  the 
jury  were  warranted  in  making  such  a  presump- 
tion.    Clark  v.  Faunce,  4  Pick.  245. 

10.  To  give  title,  under  the  statute  of  limita- 
tions, there  must  be  a  real  and  substantial  enclo- 
sure, an  actual  occupancy,  Apedisvossessio,  defin- 
ite, positive,  and  notorious.  Bailey  v.  Irhy,  2  N. 
A  M.  343. 

11.  An  adverse  right  of  an  easement  cannot 
grow  out  of  a  mere  permissive  enjoyment.  Med' 
ford  V.  Pratt,  4  Pick.  222.  Gloucester  v.  Beach, 
8  ib.  60,  note.    Kirk  v.  Smith,  9  Wheat.  241. 

12.  No  particular  form  is  required  in  dedicat- 
ing land  to  public  use.  The  assent  of  the  owner, 
and  use  by  the  public  for  the  purposes  proposed, 
are  sufficient.     Ciiuinnati  v.  White,  6  Pet.  431. 

13.  Neither  individuals  nor  aggregate  bodies, 
nor  the  government  itself,  can  prescribe  against 
the  rights  of  the  citizen  with  respect  to  any  priv- 
ilege secured  by  the  constitution.  Baker  v. 
FtUes,  16  Mass.  488,  520. 

14.  The  existence  of  a  very  old  deed,  alone 
necessary  to  complete  a  perfect  title  in  one  in 
possession  of  land,  will  be  presumed.  Arthur  v. 
Arthur,  2  N.  ^b  M.  96. 

15.  Long  practice  and  usage  by  the  grantees 
will  construe  and  restrain  the  general  terms  of 
an  ancient  grant.  Davidson  v.  Fowler,  1  Root, 
368. 

16.  Where  a  party  intends  to  rely  on  posses- 
sion for  title,  it  is  the  occupancy  alone  which  the 
law  will  regard,  and  therefore  proof  of  payment 
of  a  consideration,  or  other  color  of  title,  is  unne- 
cessary. Anderson  v.  Gilbert,  1  Bay,  375.  TVcr- 
fin  V.  Brannon,  3  M'Cord,  261. 

17.  One  holding  land,  under  a  deed  which  had 
not  been  put  upon  record,  was  held  to  be  entitled 
to  rely  upon  his  length  of  possession  {sufficient 
by  statute  to  rive  him  a  title)  in  an  action  against 
him  by  a  subsequent  grantee,  whose  deed  had 
been  put  upon  record.  Gordon  v.  Parsons,  1 
Bay,  37. 


18.  Though  a  man  may  be  in  possession  in  the 
right  of  another,  no  stranger  can  recover  from 
him.     Giles  v.  Pratt,  2  Hill,  S.  C.  439. 

19.  In  a  charter  of  a  township  to  proprietors,  a 
part  was  reserved  for  some  seminary  or  college  * 
the  grantees  not  going  forward  under  their  char- 
ter, the  tract  was  taken  possession  of  and  occu- 
pied by  strangers  thenceforward.  Subsequently 
a  certain  college  was  empowered  to  take  posses- 
sion of  such  reserved  part.  Held,  that  here  was 
a  tenancy  in  common,  and  that  ejectment  lay 
af  ainst  any  of  the  then  inhabitants  of  the  town- 
ship ;  that,  although  the  case  was  within  the 
exception  to  the  statute  of  limitations  of  public, 
pious,  and  charitable  uses,  yet  the  defendant, 
having  been  in  uninterrupted  possession,  adverse 
to  all  others,  for  38  years,  the  jury  ought  to  pre- 
sume either  a  grant  to  him  by  the  plaintiffs,  or  a 
surrender  of  their  claim.  University  of  Vermont 
V.  Reynolds,  3  Verm.  542. 

See  JoiNT-TEif  ANcr,  Ejectment,  Grant. 

20.  One  going  into  possession  of  land,  under  a 
conditional  agreement  to  purchase,  cannot  make 
that  possession  a  ground  of  title.  Richardson  v. 
Broughton,  2  N.  &  M.  417. 

21.  A  party  in  possession  of  land,  and  accept- 
ing a  deed  from  J.  P.,  is  not  estopped  from 
denying  title  in  J.  P.,  and  setting  up  an  inde- 
pendent title  in  himself.  Giles  v.  Pratt,  2  Hill, 
S.  C.  439. 

22.  The  possession  of  a  son  under  a  parol  gift 
from  his  father  will  confer  title,  under  the  statute 
of  limitations  of  South  Carolina ;  and,  although 
this  possession  was  by  the  consent  of  the  donor, 
and  mtffht  have  been  ended  by  him  at  any  time 
before  the  statute  ran  out,  yet  after  that  time  he 
cannot  defeat  it.     Sumner  v.  Murphy,  ib.  488. 

23.  In  trespass  to  try  titles,  where  the  defendant 
relies  on  the  possession  of  a  son,  under  whom  he 
claims,  and  gives  in  evidence  the  declarations  of 
the  father,  wnen  possession  was  given,  to  prove 
a  parol  gift,  the  afler  declarations  of  the  father 
are  not  admissible  :  but  if  the  defendant  relies  on 
these  declarations  running  through  the  whole 
period  of  the  possession,  the  declarations  of  the 
father  at  any  time  during  such  possession  are  ad- 
missible, ib. 

24.  To  claim  land  by  length  of  possession,  in 
Tennessee,  there  must  have  been  seven  years* 
peaceable  possession,  under  color  of  tiUe.  Potion 
V.  Hynes,  Cooke,  356.  M'lver  v.  Reagan,  ib. 
366. 

25.  A  survey  is  not  necessary,  in  an  action  of 
trespass  to  try  titles,  if  the  locus  in  quo  can  be 
established  by  other  evidence.  Asby  v.  Abney,  1 
Hill,  S.  C.  380. 

26.  The  want  of  title  in  the  vendor  of  land  is 
a  technical  breach  of  the  covenant  of  seizin ; 
but  if  the  vendee  affirm  the  contract  by  remain- 
ing  in  possession,  and  the  defect  in  the  title  be 
cured  even  afler  action  brought,  these  facts  may 
be  received  in  mitigation  of  damages.  Westhrook 
V.  M'Millan,  ib.  317. 

27.  Whether  a  grant  by  a  tenant  in  common 
to  his  co-tenant,  or  a  disseizin  by  him,  or  a  par- 
tition of  open,  unenclosed  woodland,  can  be  pre- 
sumed from  possession  and  acts  of  ownership  — 
gware ;  certainly  not  unless  the  evidence  of  an 
open,  undisputed,  adverse  possession  be  very 
clear.     Burghardt  v.  Turner,  12  Pick.  534. 

28.  The  right  to  erect  buildings  on  another's 
land  cannot  be  acquired  by  prescription.  Cor- 
telycfu  V.  Van  Brandt,  2  Johns.  357. 

29.  No  one  can  acquire  title  by  possession  to 
land  which  be  held  as  trustee.  Howard  v.  Aiken 
3  M'Cord,  467. 
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30.  No  office  exists,  in  South  Carolina,  by  pre- 
scription.    Jeter  v.  StiUe^  1  M'Cord,  233. 

31.  A  complete  connection  of  color  of  title  is 
not  necessary  to  make  the  statutes  of  limitations 
of  Tennessee,  of  1715  and  1707,  a  bar  to  an 
action  of  ejectment.  BarUm  ▼.  Shallj  Peck,  215. 
8.  P.   Harris  v.  Bledsoe,  ib.  234. 

32*.  Possession  as  a  tenant  is  such  a  possession 
as  giyes  a  color  of  title,  such  as  is  necessary  for 
one,  claiming  land  by  possession  under  the  statute 
of  Tennessee,  to  have  had.  M*Iver  v.  Rettgmn, 
2  Wheat.  25. 

33.  In  Alabama,  20  years*  possession  of  land, 
under  a  claim  of  title,  raises  the  presumption  of 
a  grant.     Stodder  v.  Powell,  I  Stew.  287. 

34.  Possession,  to  give  a  title  in  South  Car- 
olina, by  the  act  of  1787,  must  be  peaceable, 
quiet,  and  continued.  HayvMrd  t.  Bennst,  Const. 
Rep.  329. 

35.  Mere  adverse  possession  of  land,  in  South 
Carolina,  will  confer  a  title  under  the  statute  of 
limitations.  Sumner  v.  Murphyy  2  Hill,  S.  C. 
488.     Simmons  ▼.  Parsons,  ib.  492. 

36.  Thirty  years*  adverse  possession  of  personal 
property  is  a  good  title,  or  a  substitution  in  the 
place  of  a  paper  title  from  the  rightful  owner. 
Hutchison  ▼.  J^owUnd,  1  ib.  222.  M'Cture  t. 
HiU,  2  Rep.  Con.  Ct.  420. 

37.  Possession  of  personal  property,  in  South 
Carolina,  for  four  years,  will  raise  a  presumption 
of  tiUe.    Miller  v.  Reigne,  2  Hill,  S.  C.  592. 

38.  Ailer  20  years*'  possession  of  land,  a  grant 
will  be  presumed ;  but,  in  the  absence  of  other 
evidence,  the  date  of  the  grant  cannot  be  re- 
ferred to  an  earlier  period  than  the  commence- 
ment of  the  possession.  Sims  t.  Meaekam^  2 
Bailey,  101. 

39.  A  legal  prescription  does  not  exist  in 
Pennsylvania,  but  there, are  bars  by  presump- 
tion.    Young  V.  Collins,  2  Browne,  2192. 

40.  If  the  defendant  gives  notice,  with  the  gen- 
eral issue,  that  he  will  offer  in  evidence  a  pre- 
scriptive right  of  fishing  in  the  sea  adjoining  the 
locus  in  quo,  and  of  using  and  occupying  the 
shore  for  that  purpose,  he  cannot  give  evidence 
of  any  prescriptive  right  to  erect  huts  on  the 
shore  for  the  purpose  of  fishing ;  such  custom 
or  usage  must  be  pleaded  or  mentioned  in  the 
notice.     Cortelyou  v.  Fan  Brundt,  2  Johns.  357. 

TI.   Of  Ways,  Streams,  and  Rights  appurtenant, 

41.  A  ri^ht  to  a  privilege  appurtenant  to  land 
may  be  gained  by  an  exclusive  enjoyment  for  a 
sufficient  length  of  time,  in  analogy  to  the  statute 
of  limitations.     Sherwood  v.  Burr,  4  Day,  244. 

42.  Long  adverse  use  is  necessary  to  raise  a 
riffht  of  way  by  prescription.  Rowland  v.  Wolfe, 
1  Bailey,  56. 

43.  A  private  and  exclusive  right,  and  adverse 
use  for  20  years,  are  necessary  to  raise  a  right  of 
way  by  prescription.   -M'Kee  ▼.  Garrett,  ib.  341. 

44.  In  trespass  quare  clausum,  the  defendant 
pleaded  a  highway  from  time  immemorial :  held, 
that  such  plea  was  supported  by  proof  of  the  ex- 
istence of  the  way  for  more  than  60  years,  there 
being  no  evidence  as  to  its  commencement. 
Odiome  y.  Wade,  5  Pick.  421. 

45.  The  time  of  legal  memory,  or  prescription, 
in  this  commonwealth,  does  not  extend  farther 
back  than  60  years.  Coolidge  v.  Learned,  8  ib. 
604. 

46.  A  right,  in  all  the  inhabitants  of  the  com- 
monwealth, to  use  a  piece  of  ground  as  a  public 
landing  place,  may  be  established  *bv  proscip- 
Jon.  w. 


47.  The  public  use  andeirjoymentof  a  landinjr 
place,  by  the  inhabitants  of  other  towns  as  weU 
as  those  of  that  in  which  it  is  situated,  long 
enough  continued,  without  interruption  or  ob- 
jection, is  sufficient  to  establish  a  right  by  pre- 
scription in  all  the  inhabitants  of  the  common- 
wealth, t^. 

48.  Under  a  prescriptive  right  to  enter  upon 
land,  and  take  herbage  there,  a  party  cannot  jus- 
tify the  cutting  of  grass,  the  digging  of  potatoes, 
nor  the  gathermg  of  apples.  Simpson  ▼.  Cos,  4 
N.  Hamp.  301. 

49.  An  adverse  enjoyment  for  20  years  will 
establish  a  right  to  an  easement,  though  the  par* 
ty  against  whom  it  is  claimed  may  have  suffered 
no  actual  damage  from  such  enjoyipent.  Bolivar 
Man.  Co.  v.  Ifeponset  Man,  Co,  16  Pick.  241. 

50.  The  presumption  of  a  grant  of  an  ease- 
ment, arising  from  an  adverse  enjoyment  for  20 
years,  is  not  rebutted  by  the  production  of  an 
imperfect  or  unexecuted  agreement,  making  a 
formal  ^nt  of  the  same  easement  to  the  party 
who  claims  under  the  adverse  enjoyment.  A, 

51.  Where  a  highway  was  laid  out  the  whole 
length  of  a  beach,  and  had  been  used  as  such 
for  more  than  60  years,  leading  through  the 
plaintiff  *s  farm  to  tne  county  road,  and  opening 
thereto  by  a  gate ;  and  the  beach  had  been  a 
common  resort  for  fishermen,  dtc.,  who  had  de- 
pastured their  cattle  there  time  out  of  mind, 
and,  there  being  no  fence  between  it  and  the 
plaintiff's  farm,  had  been  so  used  by  him  as  a 
pasture ;  it  was  held,  that  no  prescriptive  ri^ht 
of  commonage  thereby  aecmed  to  the  plainti^ 
because  it  was  a  permissive  and  not  an  adverse 
enjoyment.     Thomas  t.  Marsl^d,  13  ib.  240. 

52.  Fotty  years*  use  is  a  prescription  for  a 
highway.     Ganday  ir.  Lambert,  2  Root,  173. 

53.  The  owner  of  land  bordering  on  a  stream 
has  no  riffht  to  divert  the  water  for  the  parposee 
of  irrigation,  and  thereby  diminish  the  quantity 
which  has  been  accustomed  to  flow  to  a  mill  oc 
40  years'  standing,  so  as  to  impede  its  operation. 
Cook  V.  Hull,  3  Pick.  269. 

See  Mills,  I,  p.  481. 

54.  A  preseriptiye  right  to  maintain  a  bridge 
across  a  navigable  stream  is  not  shown  by  proof 
that  it  has  been  maintained  in  the  same  place 
more  than  50  years.  Arundel  v.  M'CulUch,  10 
Mass.  70. 

55.  Where  a  man  has  erected  a  mill  and  dam 
on  a  stream,  and  has  occupied  them  without  in- 
terruption for  more  than  15  years,  although  such 
occupation  has  not  been  adverse,  he  acquires  an 
exclusive  right  in  the  same,  and  whoever  diverts 
or  obstructs  the  water  above  him,  to  his  injury,  is 
liable  to  him  in  damages.  Jngreihmm  v.  Hutihin^ 
son,  2  Conn.  584. 

56.  The  inhabitants  of  a  town,  in  their  cor- 
porate capacity,  may  prescribe  for  a  way,  or  other 
easement  or  incorporeal  hereditament.  And  a 
grant  also  may  be  presumed,  from  continued 
occupation,  as  well  in  favor  of  corporations  as  of 
individuals.     Commtonwealth  v.  Loto,  3  Pick.  408. 

57.  In  general,  from  mere  use  and  enjoymentt 
a  public  highway,  and  not  a  town  way,  will  be 
presumed.  Commonwealth  ▼.  JVewfary,  2  ib. 
51,  57. 

58.  The  adverse  diversion  of  water  fbr  men 
than  20  years,  subject  to  a  reservation  of  six 
weeks  in  each  year,  creates  a  right  thus  to  divert 
the  water,  the  reservation  operating  as  a  liroitap 
tion  only.  Bolivar  Man.  Co.  y.  J^eponset  Man. 
Co.  16  ib.  241. 

59.  The  equitable  owners  of  a  piece  of  land 
on  the  Ohio  Hiver  set  apart  a  certain  traet  fer  a 
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eommon,  for  the  use  of  the  town  of  Ctnciunati. 
The  right  of  the  public  to  use  the  common  rests 
on  the  same  principle  as  the  right  to  use  the 
streets.     City  of  Cincinnati  ▼.  ffkite,  6  Pet.  431. 

60.  Time  will,  not  legalise  encroachments- on 
the  streets  of  Pittsburg  under  the  act  of  1794  ; 
but  such  nuisances  are  abateable.  Commonwealth 
T.  M  'Donald,  16  S.  &  R.  390. 

61.  The  averment  of  a  prescriptive  right  to  a 
way  in  the  owners  of  a  farm  is  sustained  by  evi- 
dence that  such  owners,  and  any  other  persons 
having  occasion  for  the  way,  have  used  it  for  the 
requisite  time,  although  the  same  evidence  proves 
a  title  by  custom  in  ouier  persons.  Kent  v.  fVaite, 
10  Pick.  138. 

62.  Evidence  that  the  plaintiff  and  his  ances- 
tors had  for  56  years  maintained  a  partition-fence 
between  his  and  the  adjoining  land,  and  that  56 
years  ago,  the  fence  being  then  an  old  one,  plain- 
tiff's ancestor  said  that  he  and  his  ancestors 
had  always  maintained  it,  was  held  saffioient  to 
establish  a  prescriptive  obligation  on  the  plain- 
tiff  to  maintain  the  fence.  Sinney  y.  Proprietors^ 
4^c.,  of  Lands  in  HuU,  5  ib.  503. 

63.  A  prescriptive  obligation  on  the  owner  of 
land  to  maintain  a  partition-fence  is  not  destroyed 
by  his  becoming  a  tenant  in  common  of  the  ad- 
joining land.  ib. 

64.  A  prescription  or  easement  (as  to  flow 
lands)  may  be  acquired  by  a  user  of  15  years, 
in  Vermont,  in  analogy  to  the  statute  of  limita- 
tions ;  but  the  user  must  be  uninterrupted,  and 
exclusive  of  the  adverse  party's  rights.  SAttm- 
toay  V.  Simons,  1  Verm.  53. 

See  Mills. 
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1.    fVIio  may  be  Agents. 

1.  A  Wife  may  act  as  the  agent  of  her  husband, 
and  a  subsequent  ratification  of  her  acts  is  evi- 
dence of  an  original  authority.  Hopkins  v.  Mollin- 
ieuxj  4  Wend.  465.  Sint^eton  v.  Mann,  3  Mis.  465. 

2.  A  clerk  is  an  agent ;  and  whatever  he  does 
in  the  line  of  his  business  binds  his  employers. 
Portland  v.  Letns,  2  S.  &  R.  197. 

3.  Acting  as  clerk  to  a  merchant  does  not  au- 
thorize the  signing  of  notes  by  the  clerk,  in  the 
name  of  the  master.  Terry  y.  Fargo,  10  Johns. 
114. 

4.  Where  a  person,  acting  ostensibly  as*  the 
agent  of  the  defi^ndants,  was,  at  the  time  of  the 
transaction  in  question,  and  for  years  had  been,  a 
clerk  in  their  store,  and  had,  as  their  agent,  done 
business,  in  many  instances,  with  the  plaintiffs, 
it  was  held,  that  these  facts  sufficiently  estab- 
lished his  general  agency.  Eagte  Bank  y.  Smith, 
5  Conn.  71. 

5.  A  partner  may  act  as  the  agent  of  another 
Arm,  in  the  same  town,  of  which  his  copsrtner 
is  also  a  member,  and  notice  to  the  copartner 
binds  such  other  firm.  Wilkin  v.  Boyce,  3  Watts, 
39. 

^   6.  A  broker,  who  disposes  of  bai^L  ttook  ibr 
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another,   is  the  agent  of  both  the    owner    and 
the  purchaser.  Colvin  v.  Williams,  3  Har.  &,  J.  33. 

7.  The  ofiicers  of  a  bank  are  held  out  to  the 
public  as  having  authority  to  act  according  to 
the  general  usage,  practice,  and  course  of  their 
business  ;  and  their  acts  within  the  scope  of  such 
usage,  &c.,  v/ould  in  general  bind  the  bank  in 
favor  of  third  persons,  possessing  no  other  knowl 
edge.  Minor  v.  Mechanics  Bank  of  Alexandria^ 
1  Pet.  70. 

8.  If  a  bank  delivers  to  A  certain  notes,  with  a 
request  that  he  would  pass  them  away  for  the 
benefit  of  the  bank,  or,  if  he  could  not  do  that,  to 
return  them,  which  he  agrees  to  do,  A,  quoad 
hoc,  is  the  servant  of  the  bank.  Tovoson  v.  Havrg 
De  Grace  Bank,  6.  Har.  &  J.  47. 

9.  A  master  may  make  his  slave  his  agent,  in 
South  Carolina.  Chastain  y.  Bowman,  1  Hill,  S. 
C.  271. 

10.  W.,  as  agent  for  A.,  sold,  but  did  not  trans- 
fer, stock  to  C,  and  promised C.  to  "be account- 
able for  such  dividends  as  he  or  his  agent  should 
receive  before  transfer.'*  Held,  that  he  thereby 
became  C.*s  agent  to  receive  such  dividends. 
Cropper  v.  Adams,  8  Pick.  40. 

II.   Liability  of  Public  Agents. 

11.  A  public  agent,  who  contracts  in  behalf  of 
the  state,  is  not  individually  liable.  Tutt  v.  Lew* 
is,  3  Call,  233.  Syme  v.  Butler,  1  ib.  ia5.  Ad- 
ams  V.  Whittlesey^  3  Conn.  560.  Osgood  y. 
Chrosvenor,  1  Root,  89.  Walker  y.  Swartwout,  18 
Johns.  443. 

12.  Public  agents  are  excepted  from  the  cases 
where  agents  bind  and  contract  for  themselves, 
and  not  their  principals.  Dawes  v.  Jackson,  9 
Mass.  490.  Freeman  v.  Otis,  ib.  272.  Brown  y. 
Austin,  1  ib.  208.  BainbridgeT.Dowme,6\h.25X 
Stoughton  y.  Baker,  4  ib.  522. 

13.  Where  it  does  not  appear  that  an  agent,  in 
making  a  contract,  acted  expressly  or  ostensi- 
bly as  a  public  agent,  it  will  be  deemed  a  private 
contract.  Swift  v.  Hopkins,  13  Johns.  313.  02- 
ney  v.  Wiekes,  18  ib.  122. 

14.  A  government  agent,  known  to  be  such,  it 
personally  liable  on  his  contracts,  unless  he  dis- 
closes that  they  are  made  for  government.  Shef» 
field  v.  Watson,  3  Caines,  69. 

15.  An  agent  of  a  corporation,  contracting  for 
the  use  of  the  corporation,  is  not  personally  lia- 
ble, though  his  contract  is  under  seal.  M  *Donough 
V.  Templeman,  1  Har.  &.  J.  156. 

16.  A  public  agent  of  the  government  of  the 
United  States,  eontracting  for  the  use  of  the  gov- 
ernment, is  not  personally  liable,  though  the  con- 
tract is  under  his  seal.  Hodgson  v.  Dexter,  1 
Crancb,  345. 

17.  A  public  officer  is  liable,  on  his  express 
promise,  to  pay  for  services  rendered  to  govern- 
ment.    Gill  v.  Brown,  12  Johns.  385. 

18.  Where  a  quarter-master  of  the  United 
States,  having  obtained  possession  of  a  boat  which 
had  been  seized  by  a  collector,  and  used  her  in 
the  public  service,  agreed  with  the  owner,  that 
if  he  would  obtain  possession  of  the  boat  from  the 
marshal,  he  would  purchase  her,  and  pay  him  for 
the  previous  use  of  her,  and  the  owner  accord- 
ingly got  possession,  on  paying  the  marshal  $400, 
and  the  other  party  purchased  the  boat  and  paid 
for  it,  it  was  held,  that  he  was  personally  liable, 
on  his  promise,  for  the  hire  of  the  boat,  and  that 
it  was  founded  on  a  good  consideration,  ib. 

19.  Public  agents  may  bind  themselves,  if  they 
use  fit  and  apt  words  for  that  purpose ;  and  if  they 
transcend  their  authority,  they  become  ponoDally 
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liable ;  the  rule  beinf ,  thai  they  are  peraonally 
liable  if  the  goTemment  is  not.  JifCleutUks  v. 
Bryant^  1  Mis.  598. 

90.  A  known  public  agent^  actine  bona  fide  in 
that  capacity,  is  not  personally  liable,  unless  be 
binds  hiuself  by  the  terms  of  tlie  contract,  though 
the  other  party  may  be  without  remedy  against 
the  public,  and  the  personal  liability  of  such  sfent 
is  always  a  question  of  intention.  Pary  v.  Hyde^ 
10  Conn.  329. 

21.  Where,  therefore,  A  was  appointed  by  the 
county  court  a  committee  to  build  a  bridge  for  a 
town,  and  contracted,  in  his  said  capacity,  and 
under  and  by  virtue  of  said  appointment,  with  B 
to  build  the  bridge,  stipulating  that  B  should  be 
entitled  to  a  certain  sum,  as  a  fall  compensation 
lor  such  work,  to  be  collected  of  said  town,  and 
paid  in  such  way  as  the  county  court  should  di« 
rect,  without  any  expense  to  A,  it  was  held,  in 
assumpsit  by  B  against  A  for  the  building  of  the 
bridge,  that  the  defendant  was  not  liable,  t^. 

ni.  JitUkority  of  Agents ;   when  binding  t^an 

PrineijMds, 

22.  The  powers  of  the  agent  cease  on  the 
death  of  his  principal.  GaU  t.  Gtdloieay,  4  Pet. 
332. 

23.  No  person  can  ailthorixe  another  to  Tiolate 
a  law.    State  v.  Mattkis^  I  Hill,  8.  C.  37. 

24.  An  authority  to  transact  the  business  of  a^ 
principal  requires  of  the  agent  that  he  follow  the 
laws  of  the  place  where  the  business  is  to  be 
transacted.     Otein^s  ▼.  HvU,  9  Pet.  607. 

25.  The  ratification  of  the  acts  of  an  unauthor- 
ised agent  will  not  bind  the  principal,  unless  at 
the  time  of  ratification  he  was  fully  aware  of  all 
the  circumstances,  ib. 

96.  A  contract,  made  by  an  agent  for  his  prin- 
cipal, should  be  made  in  the  name  of  the  princi- 
pal.    Spencer  v.  Fields  10  Wend.  87. 

27.  A  contract,  made  t«by  C  D,  attorney  for  A 
B,"  is  the  contract  of  C.  D.  To  bind  A  B,  it 
should  be,  «•  A  B  by  C  D,  his  attorney."  ib. 

28.  Deeds  b^an  agent  must  be  executed  in  the 
name  of  the  prineipiu,  to  bind  him.  Copeland  y. 
MeretaUile  hu.  Ce.  6  Pick.  198.  Fowler  ▼.  Shear- 
er, 7  Mass.  14.    ElioeU  v.  Shaw,  16  ib.  42.     7^ 

?ets  y.  Walker,  4  ib.  596.     Couch  ▼.  IngerooU,  2 
ick.  292.    Daman  r.  Gramby,  ib.  345. 

29.  But  otherwise  in  case  of  simple  contracts. 
Aev  Eng,  Ina,  Co.  t.  De  Wolf,  8  ib.  56.  J^orth- 
ampton  Bank  y.  Popoon,  11  Mass.  288. 

30.  Delegated  powers  must  be  stricUy  pursued. 
Welsh  V.  Parish,  1  Hill  8.  C.  155. 

31.  A  delegated  authority  cannot  be  delegated. 
Shankland  v.  Corporation  of  Washington,  6  Pet. 
390.     Stoughton  v.  Baker,  4  Mass.  522. 

32.  An  agent,  with  power  to  give  notes,  can- 
not delegate  that  power.  Brewster  v.  Hobart,  15 
Pick.  302.  Emerson  ▼.  Providence  Manufacturing 
Co,  12  Mass.  237. 

33.  A  factor  employed  by  the  general  agent  of 
a  corporation  to  sell  the  goods  manuftctnred, 
and  to  purchase  stock,  has  power  to  buy  on 
credit,  but  not  to  give  the  note  of  the  corpora- 
tion. Emerson  t.  Providence  Mmrntfacturing  Co, 
12  Mass.  237. 

34.  The  general  agent  of  a  corporation  has  not 
authority  to  gire  its  note  for  a  debt  due  from  a 
preriouB  unincorporated  company,  to  which  the 
corporation  succeeded.  WkUe  v.  Weslport  Manu- 
facturing Co.  1  Pick.  215.  See  Episcopal  Char, 
Soe,  V,  Dedham,  ib.  372. 

35.  A  eorenant,  under  seal,  to  do  a  particulsr 
iw^uinsg  tkill  and  judgneni,  cMiaoi  b« 


performed  by  an  agent.     Panl  r.  Edwards,  1 
Mis.  30. 

36.  A  genera]  agent  of  a  manufacturing  com- 
pany cannot  delegate  authority  to  another  per« 
son  employed  by  the  company  to  settle  with  and 
give  a  new  note  for  the  balance  due  a  creditor  of 
Sie  company.    Brewster  t.  Hobart,  15  Pick.  302 

37.  Where  an  authority  is  confided  to  several 
persons,  for  a  private  purpose,  all  must  join  in 
the  act.  Green  v.  Miller,  6  Johns.  39.  Jiliter,  in 
matters  of  public  concern,  where  a  majority  is 
sufficient,  i. 

38.  Authority  to  sell  a  slave  may  be  given 
without  a  deed,  or  even  without  a  writing.  Kirk- 
Patrick  v.  Cisna,  3  Bibb,  244. 

39.  A  transfer  of  the  authority  of  one  court  to 
another  will  not  revoke  the  authority  given  to  a 
committee  by  the  first  court.  Brown  v.  Somer* 
set,  11  Mass.  221. 

40.  The  principal  is  liable  for  the  acts  of  a 
general  agent,  aetinff  within  the  general  scope 
of  his  authority ;  and  a  third  person  cannot  b» 
affected  by  any  private  instructions  from  the 
principal  to  his  agent  Munn  v.  Commission  Co, 
15  Johns.  44. 

41.  A  general  agent  may  bind  his  principal  by 
acts,  in  Uie  course  of  his  business,  without  au- 
thority, or  contrary  to  instructions,  but  not  bv 
acts  beyond  the  scope  of  his  employment.  Wil' 
Hams  V.  MitcheU,  17  Mass.  98.  Odiome  v.  Max- 
cy,  13  Mass.  178.  Hough  v.  Do^e,  4  Rawle,  291. 
Shelhamer  v.  Thomas,  7  S.  &.  R.  106.  Topham  v. 
Roche,  2  Hill,  8.  C.  307. 

42.  An  agent,  if  a  discretion  is  given  to  him, 
is  bound  to  act  to  the  best  of  his  judgment  for 
the  benefit  of  his  employer.  If  his  orders  be 
positive,  he  must  either  refuse  to  act,  or  he  is 
bound  to  a  strict  observance  of  them.  He  can 
not  exercise  his  own  judgment  but  as  to  the 
best  mode  of  executing  the  orders,  according  to 
their  terms.  If  the  orders  a^e  ambiguous,  the 
construction  must  be  taken  most  strongly  against 
him  who  gave  them.  Kingston  ▼.  Kincaid,  1 
Wash.  C.  C.  454. 

43.  A,  as  agent  of  B,  undertook  to  carry  cer- 
tain property  to  Antigua  from  Nova  Scotia. 
Upon  arriving  at  Antigua,  he  was  not  permitted 
to  land  the  cargo ;  and  the  master  refusing  to 
carry  the  property  farther,  and  the  vessel  being 
chartered  for  that  voyage  only,  he  purchased 
another  vessel,  with  a  view  to  carry  the  property 
to  Guadaloupe.  A  had  received  discretionary  au« 
thority  to  sell  and  dispose  of  the  property  as  he 
should  judge  best  for  the  interest  of  B.  It  wag 
held,  that,  although  A  had  no  express  authority 
to  purchase  the  vessel,  yet,  considering  the  dis- 
cretionary power  which  he  possessed,  the  nature 
of  his  agency,  and  the  circumstances  in  which 
he  was  placed,  the  purchase  was  justifiable. 
Judson  V.  Sturgis,  5  Day,  556." 

.  44.  A  master,  with  power  to  sell  a  cargo,  and 
send  home  a  return  cargo,  even  if  he  is  justified 
in  reselling  the  return  cargo,  on  being  unable  to 
send  it  home,  has  no  authority  to  sell  it  to  a 
creditor  of  the  owner  for  the  purpose  of  paying 
a  debt,  notwithstanding  a  thieat  to  detain  the 
vessel  and  cargo  for  that  bebt  by  legal  process* 
Peters  V.  BaXUstUr,  3  Pick.  495. 

45.  Where  there  are  joint  agents,  it  seems  thai 
all  must  join  in  executing  their  agency,  unless 
Uie  contrary  was  intended.  Copeland  v.  Merean- 
tUe  Jns,  Co,  6  Pick.  196.  SuOon  v.  Cole^  3  ib.  238. 
Damutn  v.  Granby,  2  ib.  345.  Kupfer  v.  JhtguMia^ 
12  Mass.  185, 189. 

46.  A  special  authority  must  be  strictly  pur* 
•itfd ;  Mid  Ml  tct  sohsUiitiftUy  vvyiog  froin  it  is 
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Toid.  BaUv  t.  Carsmflj  2  Johns.  48.  Mm  r. 
Ogdtn^  1  Wuh.  C.  C.  174.  JVtxim  t.  HyseroU^ 
5  Johns.  58. 

47.  Unless  the  principal  has  authorised  the 
opinion  that  he  has  ipven  more  extensive  pow- 
ers to  his  agent  than  were  in  fact  given.  Sehim' 
mdpennick  ▼.  Bauard^  1  Fet.  264. 

48.  A  principal  is  not  bonnd  by  the  acts  of  a 
special  agent  beyond  his  authority.  Hayden  r. 
JUddUsex  Turnpike^  10  Mass.  397,  403.  Munn  y. 
Commission  Co,  15  Johns.  44.  Huntington  y. 
Wilder,  6  Verm.  334.  RossiUr  y.  Rossiter,  8 
Wend.  494.  Parks  y.  Turnpike,  4  J.  J.  Marsh. 
456.  Bemls  y.  Alien,  18  Johns.  363.  Lanee  y. 
Barrett,  1  Hill,  S.  C.  204. 

49.  Thus  C,  a  clerk  of  L.,  employed  by  him, 
in  his  store  at  B.,  to  keep  his  books  and  accounts, 
and  sell  goofls  at  retail  in  the  absence  of  L.,  gave 
an  order  on  D.,  another  clerk  of  L.  at  A.,  to  de- 
liver goods  to  a  creditor  of  L.,  who  received  the 

S»ods  to  the  amount  of  his  debt  not  then  due. 
eld,  that  such  order  was  without  authority,  and 
could  not  avail  against  an  execution  against  L., 
kvied  on  the  goods.  Seals  v.  AUen^  18  Johns.  363. 

50.  Held,  also,  in  trespass,  by  such  creditor 
a^nst  the  officer,  for  taking  the  goods  while  in 
his  hands,  that,  although  a  stranger  might  not 
object  to  the  want  of  authority,  it  not  appearing 
that  L.  had  disaffirmed  the  act  of  C,  yet  the 
sheriff,  acting  in  favor  of  a  judgment  creditor, 
could  not  be  deemed  a  stranger,  and  might  avail 
himself  of  it.  ib, 

51.  A  request,  in  a  letter,  to  put  certain  accom- 
panying lottery  tickets  into  such  hands  as  he 
shall  think  safe,  will  not  authorize  a  sale  by  him 
on  credit.    Brown  v.  Bull,  3  Mass.  211. 

52.  It  is  irregular  for  a  mere  nominal  agent  to 
interpose  claims  for  his  principal,  where  they  are 
both  within  the  jurisdiction.  The  St,  Lawrence, 
1  GaUis.  467. 

53.  An  agent  of  the  United  States  cannot  pros- 
ecute an  action  of  assumpsit  in  his  own  name, 
where  the  interest  in  question  is  in  the  United 
BUtes.     White  t.  Bonnet,  1  Mis.  102. 

54.  On  a  written  contract  with  one  **  as  agent," 
he  may  sue  in  his  own  name.  Bufum  v.  Chad- 
miek,  8  Mass.  103.  See  Odiome  y.  Maxcy,  15  ib. 
99,  44.  Couth  v.  IngersoU,  2  Pick.  292.  Jfew- 
hold  v.  Wilson,  Minor,  12.  Rutherford  y.  Mitchell, 
Mart.  &>  Yerg.  261. 

56.  An  agent  cannot  sue  in  his  own  name 
when  the  legal  interest  is  in  his  principal.  Dev- 
ers  y.  Beekwell,  1  Mis.  333.  Qunn  v.  Candne,  10 
Johns.  387.     Braekney  v.  Shreve,  Coxe,  33. 

56.  On  a  contract  with  a  turnpike  to  take 
shares  and  to  pay  assessments  to  G.,  who  was 
their  agent,  he  cannot  maintain  an  action.  Gil- 
more  v.  Pope,  5  Mass.  491. 

57.  A,  a  merchant  abroad,  consigned  goods  to 
B  for  sale  on  joint  account,  and  B  sent  them  to 
C  for  sale.  Held,  that  C  was  bound  to  account 
to  B  for  the  proceeds,  as  his  principal,  and  could 
not  retain  them  to  satisfy  a  demand  of  his  own 
against  A,  and  that  B  might  maintain  the  action 
in  his  own  name.  Toland  v.  Murray,  18  Johns. 
24. 

58.  A  was  appointed,  under  the  Maryland  aet 
of  1783,  c.  35,  agent,  on  the  part  of  the  state,  to 
receive  a  transfer  of  stock  in  the  Bank  of  Eng- 
land belonging  to  the  state,  and  sell  the  same, 
for  which  he  was  to  be  allowed  a  commission  of 
four  per  cent,  on  the  net  sum  to  be  by  him  re- 
ceived, in  full  satisfaction  for  his  trouble.  B 
having  a  claim  against  the  state,  A  was  author- 
ised, by  act  of  17S>,  c.  50,  to  assign  to  B  a  por- 
tion of  the  stookf  not  exceeding  a  cartaia  amount. 


By  act  of  1801,  e.  103,  the  minister  of  the  United 
States  in  London  was  vested  with  authority  to 
receive  a  transfer  of  the  stock,  and  all  dividends 
due,  and  to  transfer  to  the  agent  four  per  cent, 
in  bank  stock,  on  the  amount  which  might  be 
transferred  to  him,  and  pay  to  the  agent  the  like 
per  centum  on  the  dividends  received.  The 
minister  received  a  transfer  of  the  stock,  and 
transferred  to  B  the  amount  due  him,  and  to  the 
agent  the  amount  of  four  per  cent,  commission 
on  the  entire  capital  of  the  bank  stock.  Held, 
that  the  agent  was  entitled  to  his  commission  on 
the  stock  so  transferred  to  the  minister.  State  v. 
Chase,  3  Har.  Sl  J.  182. 

59.  The  register  of  wills  of  a  county  where 
letters  testamentary  were  granted,  acting  as 
agent  of  an  executor  or  administrator,  in  the  set- 
tlement of  an  estate,  is  entitled  to  compensation 
for  his  services  as  agent,  though  for  his  services 
in  his  official  character  he  can  charge  nothing 
but  what  the  law  allows  him.  Carroll  v.  7y^, 
2  Har.  A,  GUI,  54. 

60.  Such  agent,  to  show  himself  entitled  to 
compensation  for  his  services,  may  offer  in  evi- 
dence the  receipts  Qf  the  representatives  of  the 
testator,  for  their  portion  of  the  estate  taken,  ac- 
knowledged, and  recorded,  according  to  law.  ih. 

61.  And  copies  of  such  receipts,  duly  attested 
under  the  seal  of  the  recording  officer,  are  also 
evidence  for  the  same  purpose,  ifr. 

62.  Where  A,  having  a  general  power  of  attor- 
ney to  collect  debts,  &c.,  tor  the  use  and  in  the 
name  of  B,  delivered  a  contract  to  an  attorney 
to  collect,  who  gave  him  a  receipt  for  it  general- 
ly, as  for  collection,  A  cannot  maintain  an  action, 
in  his  own  name,  against  the  attorney,  for  the 
money  collected  by  him  on  the  contract  so  put 
into  his  hands.     Gunn  v.  Caniine,  10  Johns.  diB7. 

63.  An  agent,  appointed  to  defend  a  suit,  has 
no  general  authority  to  discharge  a  debt  due  his 
principal,  so  as  to  qualify  a  witness.  Aiigel  v. 
PoumaJ.,  3  Verm.  463. 

64  An  a|rent,  with  full  powers  to  settle  ac- 
cording to  nis  best  judgment,  may  discharge 
without  payment.  Mtddidmry  College  v.  Loonns, 
1  ib.  189. 

65.  The  authority  of  an  agent  to  discharge  a 
person  from  execution,  without  satisfaction  of  the 
debt,  must  be  clearly  proved  and  strictly  pursued. 
Crary  v.  Turner,  6  Johns.  51. 

66.  The  master  of  a  ship,  authorised  by  the 
owners  to  sell  her  in  the  same  manner  they 
might  do,  sold  her,  at  the  same  time  representirig 
to  the  vendee  that  she  was  a  registered  ship, 
when,  in  fact,  she  sailed  under  only  a  coasting 
license.  Held,  that  the  master,  being  a  specif 
agent  to  make  the  sale,  and  having  exceeded  his 
authority,  the  owners  were  not  liable  for  the 
fiilse  representations.     Gibson  v.  Colt,  7  ib.  390. 

67.  The  principal  is  bound  by  the  acts  of  his 
agent  no  further  than  he  authorizes  him  to  act ; 
but  this  power  must  be  decided  as  well  by  facts 
as  express  delegation.  Collusion  with  an  agent, 
to  get  a  debt  paid,  makes  the  principal  liabk  on 
the  ground  of  immoral  dealing.  Parsons  v.  ^r- 
iRor,  3  Pet.  413. 

68.  The  general  agent  of  a  corporation  has 
power  to  bind  the  corporation  by  oontraets  within 
the  scope  of  their  employment,  but  not  further. 
Odiome  v.  Maxcy,  13  Mass.  178.  SaUm  Bank  v. 
Gloucester  Bank,  17  ib.  1,  29. 

69.  Thus  he  can  give  their  note  for  purchases 
necessary  to  carry  on  their  business.     Odiome  y 
Ma^y,  13  ib.  178,  182.     White  v.  Westport  Man. 
Co.  1  Pick.  215. 

70.  A  corporation  is  liable  for  Um  acts  and 
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omiMions  of  its  agents  in  their  appropriate  duties, 
but  not  for  tiieir  acts  out  of  the  scope  of  their 
employment.  Salem  Bank  v.  Gloucester  Bank, 
17  Mass.  1.  Foster  v.  Essex  Bank,  17  ib.  479. 
Lowell  ▼.  Boston  and  Lowell  R.  R.  23  Pick.  24. 
Tkayer  ▼.  Boston,  19  Pick.  511. 

71.  Thus  a  bank  is  not  liable  for  a  thell  by 
their  csshier,  by  breaking  a  box  specially  depos- 
ited in  its  yaults,  and  toJLing  money  therefrom. 
Foster  y.  Essex  Bank,  17  Mass.  479. 

72.  A  master,  with  power  to  dispose  of  goods, 
as  F.  and  W.  had  directed  in  regard  to  their 
goods,  may  conform  to  the  directions  which  he 
had  received  from  either  F.  or  W.  Forrester  v. 
Dodge,  12  ib.  565. 

73.  A  stranger  cannot  disaffirm  an  agreement 
made  with  an  agent,  on  the  ground  that  he  has 
exceeded  his  authority.  Jackson  v.  Fan  Daif- 
sen,  5  Johns.  43. 

74.  A  power  to  sell  does  not,  of  itself,  convey 
a  power  to  warrant  the  title.  Gibson  v.  Colt,  7 
ib.  390. 

75.  A  power  to  sell,  and,  on  such  sale,  *^  to  ex- 
ecute, seal,  and  deliver,  in  the  name  of  the  prin- 
cipal, such  conveyances  and  assurances  in  the 
laws  of  the  premises  to  the  purchaser,  in  fee,  as 
should  be  needful  or  necessary,  according  to  the 
judgment  of  the  attorney,"  does  not  authorize 
the  latter  to  execute  a  deed  with  covenants,  so 
as  to  bind  his  principal  on  the  covenants.  Jfixon 
V.  Hyserott,  5  ib.  58. 

76.  An  agent  to  sell  cannot  himself  be  the 

furchaser.      Copdand  v.  Mercantile  Ins.  Co.  6 
ick.  198. 

77.  A  deed  of  sale  in  the  name  of  A,  signed 
■*A,  attorney  to  B,"  was  held  insufficient  in 
point  of  form,  ib, 

78.  A  general  power,  authorizing  an  agent  to 
finish  all  the  principal's  unsettled  businBss,  gives 
him  authority  to  take  possession  of  lands,  to 
which  the  principal  has  claim,  in  the  name  of  his 
principal.    Chiles  v.  ^ephens,  3  A.  K.  Marsh.  340. 

79.  An  agent,  authorized  to  bargain  and  sell 
lands,  has  no  right,  under  such  power,  to  grant  a 
license  to  the  purchaser,  previous  to  a  convey- 
ance, to  enter  and  cut  timber,  although  such 
license  was  given  with  a  bona  fide  intent  to  effect 
the  sale  of  lands.  Hubbard  v.  Elmer,  7  Wend. 
146. 

80.  An  authority  as  general  agent  is  sufficient 
lo  enable  one  to  make  an  entry  into  lands  for  his 
principally  Richards  v.  Folsom,  2  Fairf.  70. 

81.  The  general  asentof  a  manufacturing  cor- 
poration is  not  auuiorized,  without  a  special 
power,  to  transfer  by  deed  the  real  estate  of  the 
company.     Stow  v.  H^yse,  7  Conn.  214. 

82.  A  vote  of  a  parish  to  **  take  measures  to 
obtain  posseseion  *'  of  land  devised,  and  '^to 
choose  agents  to  institute  or  defend  any  suit  or 
suits,  and  act  any  thing  relative  thereto,"  will 
authorize  the  agents  to  make  an  entry  on  the 
land,  on  which  to  found  a  writ  of  entry.  Sutton 
V.  Cole,  3  Pick.  232. 

83.  An  authority  from  directors  of  a  bank  to  a 
committee  to  convey  laud  will  authorize  the 
agent  to  execute  a  deed  and  affix  the  corporate 
seal  thereto.  Burrill  v.  JVoAant  Bank,  2  Met. 
163.     See  Damon  v.  Granby,  2  Pick.  345,  353. 

84.  Authority  to  bind  a  corporation,  by  giving 
a  **  company  note,*'  was  held  to  authorize  a  bill  of 
exchange  on  a  person  who  had  no  funds.  Tripp 
V.  Swanzey  Paper  Co,  13  Pick.  291.  See  Banor- 
gee  V.  Hovey,  5  Mass.  11. 

85.  Agents  of  a  town,  Mto  prosecute  an  ac- 
tion," have  power  to  employ  an  attorney.  Buck- 
land  V.  Conwayt  16  ib.  396. 


66.  If  it  appear,  from  the  bill  of  lading  and  in- 
voice of  goods,  that  they  are  shipped  on  account 
and  risk  of  the  consignee,  he  paying  freight,  it 
will  be  presumed  that  the  consignor  was  agent 
of  the  consignee  to  make  the  purchase,  until  the 
contrary  is  shown.  Potter  v.  Lansing,  1  Johns. 
215. 

87.  A  consignee  is  the  authorized  agent  of  the 
owner  to  receive  the  goods ;  and  his  indorsement 
of  the  bill  of  lading  to  a  bona  fide  purchaser,  for 
a  valuable  consideration,  passes  the  property. 
Conard  v.  Atlantic  Ins.  Co.  I  Pet.  386. 

88.  A  power  of  attorney  to  collect  debts,  to 
execute  deeds  of  lands,  to  accomplish  a  complete 
adjustment  of  all  concerns  of  the  constituent  in 
a  particular. place,  and  to  do  all  acts  which  the 
constituent  could  do  in  person,  does  not  author- 
ize the  giving  of  a  note  by  the  attorney,  in  the 
name  of  the  principal.  Reniter  v.  Reniter,  8 
Wend.  494. 

89.  Where  A,  being  indebted  to  B,  gave  to  C, 
an  attorney  of  both  of  them,  bills,  notes,  &c., 
against  other  persons,  to  be  collected  and  applied 
to  the  payment  of  B's  debts,  it  was  held,  that  he 
thereby  made  C  his  agent,  and  that  B  had  no 
control  over  him  in  the  collection  of  such  debts. 
Forbes  v.  Perrie,  ]  Har.  &  J.  109. 

90.  Where,  by  law,  a  distress-warrant  cannot 
issue  except  upon  the  oath  of  the  landlord,  the 
fact,  that  the  party  upon  whose  oath  the  warrant 
issues  styles  himself  ^*  agent  of  M."  does  not 
necessarily  exclude  the  conclusion  that  he  is  the 
actual  landlord.  Milchell  v.  Franklin,  3  J.  J. 
Marsh.  477. 

91.  Where  persons  summoned  as  trustees  dis- 
closed an  assignment  to  themselves,  for  the 
benefit  of  creditors,  the  court,  in  judging  of  its 
validity,  presumed,  in  the  absence  of  any  evi- 
dence, the  authority  of  those  who  signed  as  agents 
of  the  creditors.     Hatch  v.  Smith,  5  Mass.  4x. 

92.  A  power  of  attorney  from  a  bank  will  not 
be  invalidated  by  the  expiration  of  the  term  of 
office  of  the  directors  who  executed  it.  Jforth* 
ampton  Bank  v.  Pepoon,  1 1  ib.  288. 

93.  An  agent,  efiTecting  insurance  for  his  prin- 
cipal and  whom  it  may  concern,  having  posses- 
sion of  the  policy,  has  power  to  adjust  a  loss 
with  the  insurance  broker,  receive  payment,  and 
give  up  the  policy.     Erick  v.  Johnson,  6  ib.  193. 

94.  A  committee  to  rebuild,  or  superintend  the 
rebuilding  of,  a  church  or  bridge,  has  power  to 
bind  the  parish  or  town  by  contract  for  building, 
although  also  authorized  by  vote  to  borrow 
money  for  the  purpose  of  rebuilding.  Sinumds 
V.  Heard,  23  Pick.  120.  Damon  v.  Granby,  2 
Pick.  345.  See  Kupfer  y.  Augusta,  12  Mass. 
185. 

95.  A  vote  to  stop  a  minister's  salary,  and  that 
certain  persons  be  a  committee  ^^  to  close  the 
meeting-house,  and  engage  a  supply  for  the  pul- 
pit, and  settle  with  the  minister  the  terms  of  his 
leaving  this  society,"  gives  them  authority  to 
unite  with  him  in  calling  a  mutual  council. 
Burr  V.  Sandwich,  9  ib.  277. 

96.  A  mere  correspondent,  to  whom  a  shipper 
has  written  that  the  proceeds  of  a  cargo  shipped 
to  another  port  will  be  remitted  to  him,  has  no 
authority,  on  the  ship's  being  captured  and 
brought  into  his  port,  to  accept  a  restoration  of 
the  cargo  for  the  shipper.  Dorr  v.  JV.  England 
Ins,  Co.  4  ib.  221. 

97.  A  person  entering  into  a  covenant,  though 
he  describes  himself  as  agent  of  another,  and 
covenants  as  such  agent,  but  signs  and  seals  in 
his  own  name,  is  liable  personally.  An  agent,  to 
bind  his  principal  by  a  covenant,  most -make  it  in 
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his  principart  name.    Statu  v.  Wood^  7  Cow. 
453. 

98.  An  agent  cannot  bind  his  principal  by 
deed,  unless  he  has  authority  by  deed  so  to  do. 
Hanford  y.  M'Jfair,  9  Wend.  54.  Oordan  ▼. 
BuUUeif,  14  S  &  R.  331.  Blood  v.  Ooodrieh,  9 
Wend.  69.  Cooper  v.  RAnkin^  5  Binn.  613.  Ba%^ 
OTgee  T.  Hovey,  5  Mass.  11. 

99.  Nor  will  a  sabsequent  parol  ratification 
of  such  act  of  the  agent  render  the  act  obliga- 
toiy  on  the  principal;  though  it  seems  that  a 
written  recognition,  accompanied  by  acts  in  con> 
firmation,  will  have  such  effect,  proTided  that 
notice  is  given  to  the  other  party  to  produce  the 
authority  under  which  the  agent  acted.  Hairford 
T.  jr'JWtir,  9  Wend.  54. 

100.  An  authority  to  receive  seizin  need  not  be 
by  deed.     Pratt  v.  Putnam,  13  Mass.  361. 

101.  A  power  to  seize  a  slave  need  not  be  un- 
der seal.     Commonwealth  v.  Griffith^  2  Pick.  11. 

102.  The  rule  that  an  agent,  to  bind  his  prin- 
cipal, must  sign  the  name  of  the  principal,  ap- 
plies only  to  deeds,  and  not  to  simple  contracts. 
JV.  Eng.  Marine  Ins.  Co.  v.  De  Wolf,  8  Pick.  56. 
Andrews  v.  Estes,  2  Fairf  267. 

103.  An  authority  to  execute  simple  contracts 
may  be  by  parol.  Stackpole  v.  Arnold,  11  Mass. 
27.  Emerson  v.  Providence  Manuf.  Co.  12  ib. 
237.  AWo  Eng.  ins.  Co.  v.  De  Wolf,  8  Pick.  56. 
Skaw  V.  ffudd,  8  ib.  9. 

104.  A  navy  agent,  stationed  abroad,  who  has 
been  removed,  or  whose  office  has  been  vacated, 
cannot  charge  the  government  with  his  return 
home,  nor  with  his  travelling  expenses  in  going 
to  the  seat  of  government  to  settle  his  accounts. 
Armstrong  v.  U.  States,  Oilpin,  399. 

105.  A  permanent  navy  agent  is  one  appointed 
by  the  president,  with  the  advice  and  consent  of 
the  senate,  in  contradistinction  to  one  specially 
appointed  by  the  head  of  a  department  for  some 
particular  service,  and  on  terms  agreed  upon.  ib. 

106.  In  the  act  of  3d  March,  1809,  there  is 
no  distinction  between  foreign  and  domestic 
agents,  as  to  either  the  mode  of  appointment, 
the  tenure  and  permanency  of  their  offices,  or 
the  terms  on  which  they  may  receive  them.  ib. 

107.  A  permanent  agent,  commissioned  under 
the  act  of  3d  March,  1809,  is  entitled  to  no  more 
than  a  commission  of  one  per  cent,  on  the  moneys 
disbursed  by  him  for  the  use  of  the  United  States, 
and  also  on  the  value  of  stores  fbrnished  by  the 
United  States  and  distributed,  though  not  pur- 
chased, by  him.  t6. 

108.  Where  an  article  is  famished  by  a  navy 
agent,  and  expressly  received  and  accepted  by 
the  United  States  for  the  public  use,  he  is  enti- 
tled to  a  credit  for  its  value,  although  the  article 
is  not  one  which  an  agent  is  authorized  to  pur- 
chase on  public  account,  ib. 

109.  An  agent  of  the  ,United  States,  having 
money  in  his  hands  to  which  he  is  entitled  equi- 
tably, need  not  pay  the  sum  to  the  disbursing 
officer,  and  then  petition  congress  for  its  re- 
payment. U.  Slates  V.  M* Daniel,  7  Pet.  1.  U. 
States  V.  Ripley,  ib.  18. 

110.  A  forwarded  a  bill  of  ezchan^  to  B,  with 
faistr actions  to  negotiate  it,  and,  with  the  pro- 
ceeds, discharge  a  bond  held  by  C  against  A.  B 
indorsed  the  bill,  and  took  an  assignment  of  the 
bond.  Held,  that  the  transaction  operated  as  a 
discharge  of  the  bond,  and  that  B's  remedy  was 
upon  the  bill,  if  he  should  become  liable  as  in- 
dorser.     Cox  v.  Robinson,  2  Stew.  6l  Port.  91. 

111.  W.,  being  indebted  to  T.,  consigpned  mer- 
chandise to  O.,  with  directions  to  pay  the  pro- 
ceeds to  T. ;  but  6.  refusing  so  to  do,  T.  took 


the  note  of  G.  on  time  ibr  the  amount,  promising 
G.  to  apply  it,  when  paid,  to  the  debt.  G.  failed 
before  its  maturity,  and  T.  discharged  him. 
Held,  that  T.  had  lost  his  claim  on  W.  Tudor 
V.   Whiting,  12  Mass   212. 

112.  Wnere  a  factor  takes  one  note  for  tlie 
goods  of  several  consignors,  and  aflerwards 
assigns  the  note  in  trust  for  his  creditors,  each 
consignor  may  recover  his  proportion  of  the 
proceeds  from  the  assignee,  if  it  can  be  dis- 
tinguished. Chesterfield  Man.  Co.  v.  Dehon^  5 
PicK.  7.  Denston  v.  Perkins,  2  ib.  86.  See- 
Kelly  V.  Bowman,  12  ib.  383.  Beekioitk  v.  Sib- 
ley, 11  ib.  482. 

113.  A  creditor  sent  his  execution  for  collec- 
tion to  a  person  who  had  been,  and  who  he  sup- 
posed still  was,  a  depaty-sheriff,  but  who  had 
been  removed  from  his  office,  and  who  fraudu- 
lently inserted  a  direction  **  to  the  constables  of 
the  town  of  G.,"  of  whom  he  was  one,  and  then 
received  payment  from  the  debtor.  Held,  he 
was  not  the  a^ent  of  the  creditor  to  receive  the 
money,  and  that  the  debt  was  not  discharged 
Brier  v.  Woodbury,  1  ib.  362. 

114.  A  power  of  attornev  was  given  by  hus- 
band and  wife  to  A  and  B,  jointly  and  severally, 
to  lease  the  lands  of  the  wife,  and  placed  on 
record ;  and  the  husband  and  wife  afterwards  gave 
a  second  power  of  attorney,  for  the  same  purpose, 
to  A,  B,  and  C,  or  any  two  of  them  jointly,  but 
not  severally,  which  was  not  recorded ;  after  re- 
ceiving the  second  power,  A  made  a  lease  to  a 
tenant  bona  fide,  without  notice.  It  was  held, 
that  the  husband  and  wifb  were  bound  by  such 
lease  made  by  A.    Morgan  v.  SteJl,  5  Binn.  305. 

115.  A  joint-maker  of  a  note  may  act  as  an 
agent  of  the  payee  to  collect  it  of  the  other 
maker,  and  payment  to  him  as  such  would  be  a 
good  defence  to  the  latter ;  and  it  seems  that 
such  agent  might  be  compelled  to  testify  for  him 
to  such  payment,  as  it  exposes  him  only  to  civil 
liability.     Williams  v.  Baldwin,  7  Verm.  506. 

116.  One  agent's  knowledge  does  not  bind 
another  agent  at  a  distance,  though  both  acted  for 
the  same  firm.  Allen  v.  Rostain,  11  S.  &  R.  362. 

117.  Instructions  to  sell  a  vessel  for  «<  $14,000 
cash,  free  of  all  charges  whatsoever,  mean 
charges  of  sale,  not  expenses  on  account  of  a 
previous  voyage,  wages,  and  provisions.  Dusar 
V.  Perit,  4  Binn.  361. 

118.  The  assent  of  an  agent  is  unnecessary  to 
the  recording  of  a  deed,  sent  to  him,  from  abroad, 
to  be  recorded  in  the  county  where  he  lives. 
Daniel  v.  Bratton,  I  Dana,  209. 

119.  An  agent  is  not  entitled  to  a  commission 
on  payment  of  his  own  debts  to  his  factor,  unless 
he  remits  by  bills  of  exchange.  Pawet  v.  Pe- 
rot,  2  Yeates,  185. 

120.  An  agent  to  whom  a  negotiable  note  has 
been  indorsed  by  his  principal  for  the  benefit  of 
the  latter,  and  who  has  no  interest  in  the  note, 
cannot  sue  as  indorsee  upon  the  note.  Thatcher 
V.  Winslow,  5  Mason,  58. 

121.  An  agent,  buying  his  principars  note  at  a 
discount,  is  not  entitled  to  charge  f\ill  price  in 
settling.     Qrant  v.  Seitsinger,  2  rennsyl.  525. 

122.  After  the  recovery  of  land  in  a  suit,  and  a 
delivery  by  the  sheriff  to  the  agent  of  the  plain- 
tiff, the  departure  of  the  agent  evinces  no  inten- 
tion to  abandon  it.     Speed  v.  Ripperdan,  1  Litt 
189. 

123.  A  supercargo,  consignee  of  various  ship- 
ments by  the  same  vessel   cannot  pledge  them  in 
a  mass  to  secure  advances,  so  as  to  bind  bis  prin- 
cipals.    He   must  keep   the   interests  separate 
Jfewbold  T.  Wright^  4  Rawle,  196 
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124.  The  poMCMton  ot  a  meicantile  instrament, 
with  the  confidence  of  thofle  interested,  in  prima 
fmeie  proof  of  authoritj  to  act  in  relation  to  it. 
SHeh  y.  Jokns^n^  6  Mass.  193, 196. 

IV.   UMlity  of  ^geiU$  to  their  PrineipaU  and 
to  Aird  Persons. 

1S5.  An  agent  is  responsible  to  his  principal 
for  the  want  of  competent  skill,  as  well  as  fidelity, 
in  the  discharge  of  hia  agency.  RedfioUL  r.  I)a» 
vif,  6  Conn.  499. 

126.  But  where  A,  the  master  of  a  ship 
owned  by  B,  received  from  C,  at  New  York, 
floor  to  trtnsport  to  South  America  and  sell,  with 
mstruetions  from  C,  after  disposing  of  it,  to 
deduct  the  stipulated  freight  and  the  charges, 
and  to  hold  the  net  proceeds  subject  to  the  order 
of  B,  at  whose  risk  they  were  to  be,  and  who 
was  to  account  for  them  anth  C ;  A,  having  sold 
the  flour  accordingly,  made  out  his  account  of 
■alea,  giving  credit  for  the  sum  received,  and 
debiting  the  freight  and  charges,  including  a 
commission  of  2^  per  cent,  on  a  bill  drawn  by 
him  for  the  avails  of  the  flour ;  and,  on  the  face 
of  the  account,  it  appeared  that  the  flour  was  paid 
for  in  doubloons,  estimated  at  $17,  and  that  they 
were  applied  to  the  freight  and  charges  at  $15, 
which  was  done  in  good  faith ;  in  an  action  of 
account  brought  by  C  agunst  A,  it  was  held,  that 
C  was  not  bound  by  the  account  rendered,  and 
consequently  sustained  no  legal  injury  thereby; 
that  the  current  value  of  the  doubloons,  at  the 
place  where  they  were  received,  was,  in  relation 
to  A's  liability,  an  immaterial  inquiry;  and  that 
the  commission,  charged  by  A  on  the  bill,  did  not 
amount  to  a  guaranty,  so  as  to  subject  him  to 
account  for  the  doubloons  at  their  current  value. 
ih. 

127.  The  law  holds  a  person  to  strict  diligence 
in  the  performance  of  business  undertaken  for 
another,  if  it  be  within  his  piofession  or  occupa- 
tion, and  presumes  that  he  is  to  receive  ordinary 
compensation  therefor.  JilUer,  if  it  be  business 
not  embraced  by  his  profession.  Morrison  v.  Orr, 
3  Stew.  iL  Port  49. 

126.  An  agent  is  not  liable  on  an  agreement 
made  by  htm  in  behalf  of  his  principal.  TuttU  v. 
Jiyers,  2  Penn.  682. 

129.  An  agent  who  insures  for  his  principal, 
without  stating  his  a^ncy,  is  liable  as  principal. 
M^yer  v.  Barker^  6  Bmn.  2i28. 

130.  Where  an  agent,  as  such,  signs  a  promis- 
sory note  purporting  to  be  the  promise  of  the 
principal,  the  a^nt  is  not  liable  on  the  note. 
Skotwdl  V.  M'iBnon,  2  South.  828. 

131.  Ab  agreement  purporting  to  be  made  by 
A,  which  is  sigrned  by  A,  who  styles  himself  the 
agent  of  B,  is  the  agreement  of  A  himself,  and 
not  the  agreement  of  B.  Chouteau  v.  Paul^  3 
Mis.  260. 

132.  If  a  promise  be  made,  in  behalf  of  a  corpo- 
ration, by  an  agent,  using  no  language  applica- 
ble to  the  corporation,  and  if  the  power  of  the 
agent  to  bind  the  corporation  be  questionable,  an 
action  may  be  sustained  against  the  agent  him- 
self.    UndorhiU  v.  Gibton,  2  N.  Harop.  352. 

133.  If  such  promise,  not  under  seal,  be  made 
to  the  agent  of  another  corporation,  and  the  agent 
m  consequence  incurs  a  liability  to  the  other  cor- 
poration, an  action  may  be  sustained  in  the  name 
of  the  agent,  ib 

134.  An  agent  gave  a  promissory  note,  in  the 
body  of  which  were  the  >rords,  *«  1  promise  to 
pay,"  the  signature  being  "  A.,  agent  for  the  M. 
M.  Company."    It  aopearing  m  avidenoe  that 


A.  was  in  the  constant  habit  of  signing  notes  in 
this  manner,  which  the  company  regularly  paid^ 
it  was  held,  that  he  was  not  personally  liable. 
Uovey  V.  MagUl,  2  Conn.  660. 

135.  Where  the  treasurer  of  a  club  agreed  to 
rent,  from  the  plaintiff*,  a  piece  of  ground  for  the 
use  of  the  club,  and,  by  an  agreement  in  writing, 
bound  himself  to  pay  the  rent,  it  was  held,  that 
he  was  personally  liable.  M'WiUiams  v.  fViUis, 
1  Wash.  199. 

136.  Where  A,  B,  and  C,  in  writing,  promised, 
in  behalf  of  a  certain  school  district,  to  pay  acer* 
tain  sum  for  the  erection  of  a  school-house,  sign- 
ing as  *^  a  committee,"  and  being  duly  authorized 
by  the  district  to  make  such  contract,  it  was 
held,  that  they  did  not  thereby  render  themselves 
personally  liable.  Andrtwo  v.  £s<es,  2  Fairf. 
267. 

137.  In  a  deed  of  real  estate  by  administrators 
or  guardians,  signed  as  such,  covenants  made  by 
them  expressly  m  their  **  capacity  as  administra- 
tors or  guardians  "  bind  them  personally.  Surn^ 
ner  v.  WUliamSf  8  Mass.  162.  Whiting  v.  Dewey^ 
15  Pick.  428. 

138.  A  note  in  the  form,  «<I,"  as  guardian, 
i<  promise,"  d^c,  binds  the  guardian.  Foroter  v. 
FuUer,  6  Mass.  58.  Thaeher  v.  Dinomore^  6  ib. 
299. 

139.  The  following  agreement,  "  I  have,  this 
9th  day  of  January,  1817,  hired  of  A  the  follow- 
ing slaves,  for  the  use  of  B ;  and  agree,  on  behalf 
of  said  B,  to  give  80  dollars,  as  wages,  for  each  of 
the  said  negroes,"  dbc.,  and  signed  **  C,"  was  held 
not  to  bind  C  personally.  Key  v.  Pamham^  6 
Har.  A  J.  418. 

140.  On  a  note,  running,  ^  I  promise  to  pay," 
signed  ^  For  the  M.  Sl  F.  Company,  W.  M.,  Pres- 
ident," W.  M.  is  individually  liable.  M'Bean 
V.  Morrison^  1  A.  K.  Marsh.  545. 

141.  Where  an  agent  drew  a  promissory  note 
in  the  common  form,  and  signed  it  with  his  own 
name,  **  for  A  B,"  his  principal,  the  agent  was 
held  liable.     Fash  v.  Ross,  2  Hill,  S.  C.  294. 

142.  A  contract  by  the  manager  of  iron  works, 
in  the  course  of  the  business  and  without  a  spe- 
cific pledge  of  his  own  credit,  binds  his  principals 
only.     Campbell  v.  Btdcer,  2  Watts,  83. 

143.  If  an  a^nt  sell  without  disclosing  the 
name  of  his  principal,  he  will,  in  respect  to  the 
purchaser,  be  regarded  as  the  owner.  Conyers 
V.  Magrath,  4  M^Cord,  392. 

144.  A  party,  who  would  excuse  himself  from 
responsibility  on  the  ground  that  he  acted  as  the 
agent  of  another,  ought  to  show  that  he  commu- 
nicated to  the  other  party  his  situation  as  agent, 
and  that  he  acted  in  that  capacity,  so  as  to  give 
a  remedy  over  sxrainst  the  principal.  Mauri  v. 
Hefeman,  13  Johns.  58. 

145.  Where  an  agent  exceeds  his  authority,  he 
may  be  liable  himself,  but  his  principal  is  not. 
Doming  v.  BtcOttt,  I  Blackf.  241. 

146.  An  agent,  purchasing  at  an  auction  real 
estate  at  a  higher  price  than  the  limit  of  his  prin- 
cipal, does  so  on  liis  own  account.  Hampton  v 
Speekenagle,  9  S.  dk  R.  212. 

147.  In  private  contracts,  where  a  man  de- 
scribes himself  as  an  agent,  but  covenants  that 
he  himself,  or  that  his  principal,  will  do  a  certain 
thing,  and  executes  the  deed  in  his  own  name, 
he  alone  is  liable,  the  term  *'*'  agent "  being  a'  mere 
descriptio  persona.  But  where  as  agent,  and 
with  the  requisite  authority,  he  executes  a  bond 
for  and  in  the  name  of  his  principal,  binding  him 
alone,  the  principal  is  responsible,  the  agent  is 
not.     Deming  v.  Btdlitt,  1  Blackf.  241. 

148.  Whera  it  does  not  appear  on  tha  ftot  al 
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the  contract  that  the  signer  acts  as  agent,  he  will 
be  personally  responsible,  and  not  the  principal, 
althongh  the  other  party  knew  he  acted  as  agent. 
Hastings  v.  Lovering^  2  Pick.  214.  Stackpole  y, 
Arnold,  11  Mass.  27.  Mayhew  v.  Prince,  11  ib. 
54.     Affridson  ▼.  Ladd,  12  ib.  173. 

149.  An  agent  contracting  in  behalf  of  his 
principal,  whose  name  he  discloses  at  the  time, 
is  not  personally  liable,  whether  he  is  a  public 
or  private  agent.  Eathborn  ▼.  Budlong,  15 
Johns.  1. 

150.  If  an  agent  makes  a  contract,  npon  terms 
which  he  knows  he  has  no  authority  to  agree  to, 
he  renders  himself  personally  responsible,  though 
the  contract  is  made  in  the  line  of  his  business 
as  agent.    Meech  t.  Smith,  7  Wend.  315. 

151.  A  person  accepting  a  consignment  is 
bound  as  an  agent  by  the  orders  accompanying 
the  consignment;  and  if  he  does  not  comply 
with  them,  he  is  liable  in  damages  to  the  con* 
signer.     Walker  ▼.  Smith,  4  Dall.  389. 

152.  Whoever,  being  of  legal  discretion,  acts 
tortiously,  is  personally  responsible  to  the  injured 
party ;  and  the  fact  that  it  was  done  as  the  agent, 
OK  by  the  request,  or  command,  of  a  third  per- 
son, is  no  excuse.  Pool  t.  Adkisson,  1  Dana, 
110.     (Underwood  dissenting.) 

153.  An  agent  actine  witlK>nt  authority  makes 
himself  personally  liable,  if  not  on  the  contract, 
in  damages  for  deceit;  and  the  acting  without 
authority  makes  out  a  prima  faeU  fraud.  Clark 
▼.  FosUr,  8  Verm.  98. 

154.  Where  an  attorney  executes  a  deed  or 
conveyance,  professing  to  have  a  power  from  an- 
other, which  he  has  not,  he  is  personally  liable. 
Otherwise,  where  he  has  power,  but  only  errs  in 
ezecutinff  it.     Sindair  v.  Jackson,  8  Cow.  543. 

156.  Where  a  person  contracts  as  affent  for 
another,  without  authority,  he  is  liaMe  to  a 
fecial  action  on  the  case^  but  is  not  liable  on  the 
contract  itself  BaUou  v.  TaUhot,  16  Mass.  461. 
Long  T-  Colbum,  11  ib.  97.  But  see  Hatch  v. 
Smith,  5  ib.  42,  52. 

156.  Where  an  agent  effects  a  sale  of  his  prin- 
cipal's land,  and  enters  into  a  covenant  to  convey 
and  assure  the  land  to  the  purchaser,  the  agent  is 
responsible  to  such  purchaser,  under  such  coven- 
ant.    Harper  v.  Hampton,  1  Har.  A  J.  622. 

157.  A  consignee  sold  goods  of  his  principal, 
under  an  agreement,  made  without  his  principal's 
consent^  that  the  amount  of  the  sales  should  be 
set  off  against  a  debt  due  from  his  principal. 
Held,  that  he  was  liable  to  the  principal  for  the 
value  of  the  goods.    Guy  r.  Oakley,  13  Johns.  332. 

158.  And  if  he  had  directions  from  the  con- 
signor to  sell  only  at  a  certain  price,  which  price 
he  obtained  by  means  of  the  aforesaid  agree- 
ment, which  was  more  than  the  market  price,  he 
will  be  liable  according  fo  the  rate  at  which  they 
were  sold.  ib.       ^ 

159.  In  an  action  brought  to  render  an  agent 
personally  liable  for  goods  purchased  by  him  in 
the  name  of  his  principal,  the  onme  lies  on  the 
defendant  to  prove  his  agency :  and  it  does  not 
dispense  with  this  proof,  that  the  vendor  has 
charged  the  goods  to  the  principal,  as  that  is 
only  an  admission  that  the  defendant  represented 
himself  as  agent.    Mffler  v.  Stock,  2  Bailey,  163. 

160.  If  an  a^nt  pays  over  money  afwr  no- 
tice, he  pays  it  in  his  own  wrong.  Penhallow  v. 
ihane,  3  Dall.  54. 

161.  Under  what  circumstances  proceedings 
in  court  will  amount  to  notice.  H. 

162.  An  action  may  be  maintained  against  an 
agent,  who  has  received  money  to  which  his 
poBcipal  had  no  rights  if  the  agent  has  had  no- 


tice not  to  pay  it  over ;  and  without  notice,  if  the 
money  has  not  been  paid  over.  Hearsey  v.  Pruyn^ 
7  Johns.  179. 

163.  Where  the  principal  can  trace  his  prop- 
erty into  the  bands  of  an  agent  or  factor,  whether 
it  be  the  identical  article  which  6rst  came  to  bis 
hands,  or  other  property  porcliased  for  the  prin- 
cipal by  the  factor  with  the  proceeds,  he  may 
follow  it  either  into  the  hands  of  the  factor,  or  of 
his  legal  representatives,  or  of  his  assignees,  if 
he  should  become  insolvent,  unless  such  repre- 
sentatives or  assignees  should  pay  away  the 
same  before  notice  of  the  claim  of  the  principal. 
VeU  V.  Mitckd,  4  Wash.  O.  C.  105. 

164.  Where  money  of  the  United  States  has 
been  received  by  one  public  agent  for  another, 
whether  it  was  received  in  a  public  or  private 
capacity,  the  government  may  maintain  an  ac- 
tion against  the  receiver.  U.  States  v.  Buford.  3 
Pet.  26. 

165.  If  a  person  undertake  to  perform  busi- 
ness, not  embraced  by  his  profession  or  occupa- 
tion, for  compensation,  he  will  be  held  to  exer- 
cise only  ordinary  diligence  in  the  performance ; 
but  if  without  compensation,  he  will  not  be  lia- 
ble for  nonfeasance.  Morrioon  v.  Orr,  3  Stew* 
&  Port.  49. 

166.  An  agent  who  does  not  comply  with  his 
instructions  is  liable  for  the  loss  occasioned 
thereby,  although  the  services  were  gratuitously 
rendered.  WtSker  v.  Smith,  1  Wash.  C.  C. 
152. 

167.  The  relinquishment  of  a  commission  or 
an  agency  does  not  release  from  the  effects  of 
negligence,  ib, 

168.  Where  ^he  principal  authorizes  his  agent 
to  receive  money,  and  directs  him  to  remit  it  b^ 
draught,  and  the  agent  receives  it  and  remits  it 
in  a  different  manner,  and  it  is  lost,  the  agent  is 
responsible.     Foster  v.  Preston,  8  Cow.  196. 

169.  If  a  navy  acent  allows  a  purser  to  obtain 
possession  of  vouchera  by  which  the  purser  re- 
ceives money  from  the  treasury  department,  the 
action  of  the  navy  agent  lies  against  the  purser, 
not  the  department.  U.  States  v.  Hatdams,  10 
Pet  125. 

170.  Where  an  agent  compromises  a  demand 
of  his  principal  by  receiving  fVom  the  debtor  a 
negotiable  note,  indorsed  specially  to  the  agent, 
the  principal  cannot  maintain  trover  for  the 
note ;  but  the  agent  becomes  immediately  an- 
swerable for  the  amount  of  the  liquidated  dam- 
ages as  for  so  much  money  received  by  him  to 
the  use  of  his  principal,  whose  proper  remedy  is 
an  action  of  assumpsit.  Floyd  v.  I>ay,  3  Mass. 
403. 

1 71 .  Forwardmg  merchants  are  dischar|^  from 
their  liability,  by  showing  that  they  uwro  ordi- 
nary diligence  in  sending  on  property  bv  re- 
sponsible persons.  Brown  v.  J!>sfHiisim,  2  Wend. 
593. 

172.  If  an  agent,  to  collect  and  receive  pay- 
ment of  bills,  transmits  them  to  his  own  private 
agent  to  receive  the  money,  and  place  the  amount, 
when  received,  to  his  private  credit,  payment  to 
such  agent  is  payment  to  the  original  agent; 
and  if  there  be  a  failure,  it  is  the  loss  of  the 
latter,  and  not  of  his  principal.  Tabor  v.  Perrot, 
2  Gallis.  565.    ib.  9  Cranch,  39. 

173.  The  neglect  of  the  agent  to  give  his  pnn- 
eipal  notice  of  his  having  been  unable  to  execute 
the  order  fi>r  insurance  will  make  him  liable  in 
damages.  De  Tastctt  v.  Crovsiliat,  2  Wash.  C. 
C.  iS. 

174.  Where  an  agent  receives  money  for  his 
principal,  under  such  circumstances  that  it  might 
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be  recuTered  back  of  the  principal,  it  may  be  re- 
covered from  the  agent,  if  he  has  not  paid  it  to 
his  principal,  and  there  has  been  no  change, 
otherwise,  in  the  relative  situation  of  the  parties. 
But  if  there  has  been  any  change  in  his  relations 
to  his  principal,  he  is  ordinarily  not  liable.  La 
Fargt  r.  Knedand,  7  Cow.  456. 

175.  Merely  passing  it  to  the  credit  of  his  prin- 
cipal, on  his  books,  is  not  snch  a  payment  as  will 
protect  the  agent ;  bat  any  payment  to  a  third 
person,  by  the  order  of  the  principal,  will  protect 
liim.  ib. 

176.  If  an  agent  or  factor  sell  the  goods  of  his 
principal,  and  has  not  received  payment,  or,  hav- 
ing received  the  same,  invests  the  proceeds  in 
property  for  the  use  of  his  principal,  or  marks  and 
puts  it  away,  the  principal  has  s  right  thereto, 
and  is  entitled  to  the  profits  against  the  agent  or 
general  creditor.  Aliier^  if  tlie  agent  applies  the 
mdney  to  his  own  use,  and  charges  himself  with 
it  in  account.  HowrmuHe  v.  Girard^  2  Wash.  C. 
C.  212. 

177.  An  agent,  unreasonably  neglecting  to  in- 
form his  principal  of  tlie  receipt  of  money,  is  lia- 
ble for  interest,  although  he  acted  in  good  faith. 
Dodff€  V.  Perkins,  9  Pick.  368.  CUrk  v.  Moody, 
17  Mass.  145, 149.  , 

178.  An  agent,  entitled  to  retain  property  for 
his  indemnity,  although  he  disposes  of  it  without 
authority,  is  not  chargeable  with  interest  on  the 
avails  of  that  property,  during  the  continuance  of 
his  lien.     Thompson  v.  Stewarty  3  Conn.  171. 

179.  An  agent  is  not  liable  to  a  suit  for  money 
collected  for  his  principal,  unless  it  have  been  pre- 
viously demanded.  Armstrong  v.  Smith,  3  Blackf. 
251.    Judah  V.  Dyott,  ib.  324. 

180.  An  agent,  who  receives  money  or  proper- 
ty for  his  principal,  or  a  factor,  who  sells  goods 
or  property,  or  receives  goods  or  property  which 
remain  unsold,  is  not  liable  to  an  action  until  the 
money,  goods,  property,  or  account  of  sales,  be 
demanded.     Burton  v.  CoUin,  3  Mis.  315. 

181.  Agents  are  bound  to  render  accounts  at 
reasonable  times  to  their  principals.  Clark  v. 
Moody,  17  Mass.  145, 148. 

182.  A  person  drew  an  order  directing  his  fac- 
tor to  deposit  the  proceeds  of  certain  lumber  to 
the  credit  of  another.  The  next  day  he  demanded 
an  account  o£  the  proceeds  from  his  factor,  who 
replied  that  he  had  nothing  to  do  with  him,  and 
referred  him  to  that  other  person.  Held,  that 
this  did  not  constitute  an  unreasonable  refusal  to 
account.  Torrey  v.  Bryant,  16  Pick.  528.  See 
Dow  V.  PrescoU,  12  Mass.  419. 

183.  An  affent  may  become  an  insurer  by  rep- 
resenting to  nis  principal  that  there  is  no  risk. 
He  is  bound  to  keep  his  principal  informed  of  all 
material  occurrences.  Brown  v.  Arrott,  1  Miles, 
137. 

184.  A  merchant  refused  to  supply  B.  with 
goods,  as  the  defendant's  agent,  without  a  written 
authority.  Afterwards  B.  produced  a  forged  au- 
thority, upon  which  the  merchant  supplied  the 
^oods  on  the  defendant's  credit.  The  goods  never 
were  received  by  him ;  but  it  appeared  that,  by 
^tifying  previous  purchases,  he  had  made  him- 
lelf  liable  for  B.'s  purchases  in  his  name.  Held, 
;hat  he  was  liable  for  these  goods.  Williams  v. 
MUcheU,  17  Mass.  98. 

185.  Where  payment  to  an  agent  is  compul- 
lory,  and  not  made  expressly  for  the  use  of  the 
.principal,  notice  to  the  agent  not  to  pay  it  over 
jO  the  principal  is  not  necessary  in  order  to  main- 
'ain  an  action  against  the  agent  to  recover  the 
noney  paid.     RipUy  v.  Gelston,  9  Johns.  201. 

186.  In  case  oi  a  sale  bv  an  ajient,  the  princi- 


pal may,  while  the  goods  are  vet  in  tmnsihi,  op* 
der  the  agent  not  to  deliver  them  to  the  buyer. 
And  if  the  agent  deliver  them  notwithstanding 
such  order,  he  will  be  liable  to  the  principal  in 
case  of  the  insolvency  of  the  buyer.  Howatt  v. 
Davis,  5  Munf.  34. 

187.  Nor  is  the  principal's  right  of  action,  in 
such  case,  waived,  by  expressions  in  letters  firom 
the  principal,  afler  the  delivery  of  the  goods, 
seemmg  to  import  an  agreement  to  look  to 
the  buyer  for  pajrment,  and  not  to  the  factor ; 
nor  by  the  principal's  permitting  considerable 
time  to  el^>se  before  he  informs  his  agent,  di- 
rectly, that  he  shall  look  to  him,  and  not  to  the 
buyer,  for  satisfaction ;  where  such  expressions 
and  such  delay  are  occasioned  by  the  agent's 
failing  to  make  a  f\ill  and  fair  disclosure  of  all  the 
circumstances  necessary  to  enable  the  principal 
to  decide  upon  the  subject,  and  which  it  was  the 
fluty  of,  and  in  the  power  of,  the  factor,  to  have 
given,  ib. 

188.  An  agent,  selling  goods  of  his  principal  on 
credit,  taking  a  note,  givmg  his  principal  notice 
of  the  sale,  and  creditmg  him  with  the  amount, 
renders  himself  responsible  for  the  whole  amount 
of  the  debt  by  omitting  to  give  his  principal  noUce 
of  the  non-payment  of  the  note  at  maturity ;  and 
the  principal  need  not  prove  that  he  has  sus- 
tained any  damage  thereby.  Harvey  v.  Turner^ 
4  Rawle,  223. 

189.  Proof  that  a  bank  issued  the  notes  of  t 
former  bank  of  the  same  name,  will  not  make  it 
responsible  therefor  unless  it  issued  them  as  its 
own  notes,  nor  then,  except  as  to  the  very  notes 
issued.  Wyman  v.  HaUowell  and  Augusta  Bank^ 
14  Mass.  58. 

190.  Where  a  factor  takes  a  note  payable  to 
himself,  for  goods  belonging  to  himself  and  to  his 
principal,  he  renders  himself  personally  liable  to 
his  principal,  the  note  being  unpaid.  Symingtam 
V.  M'Unn,  1  Dev.  &,  Bat.  §91. 

191.  If  an  agent,  having  blended  his  own  and 
his  principal's  demands  in  one  account,  receive  a 

general  remittance,  he  is  bound  to  apply  it  rata- 
ly.     BarreU  v.  Lewis,  2  Pick.  123. 

192.  An  agent  to  collect  a  demand  took  a  prom- 
issory note,  indorsed  specially  to  himself,  in  pay- 
ment :  held,  that  trover  would  not  lie  against  tho 
f^rent,  for  the  principal,  on  a  refhsal  to  deliver  it. 
Floyd  V.  Day,  3  Mass.  403. 

193.  A  factor  delegated  his  authority  to  anoth- 
er, who  executed  it,  and  promised  to  pay  the 
proceeds  to  the  principal.  Held,  that  he  was  lia- 
ble, although  he  had  previously  promised  the  first 
factor  to  account  to  him.  Ckickering  v.  Hosmer, 
12  ib.  183. 

194.  A  master  of  a  ship,  with  orders  to  sell  tho 
cargo  at  a  foreign  port,  is  not  liable  for  leaving  it 
there  with  a  merchant  for  sale,  he  not  having 
been  able  to  effect  a  sale  himself.  Day  v.  Jfohle^ 
2  Pick.  615. 

195*  A  received  cotton  of  B,  made  an  advance, 
and  agreed  to  ship  it  to  New  Orleans  or  New 
York,  and  have  it  sold  for  the  best  price  it  would 
bring,  A  to  have  the  entire  control  of  it,  and  the 
proceeds  to  be  applied  to  refVind  the  advance. 
When  in  New  Orleans,  it  would  have  produced 
enough  to  pay  the  advance ;  A  did  not  sell  it 
there,  but  reshipped  it  for  New  York,  where  it 
sold  for  less.  Held,  that  A,  having  acted  fairly, 
was  not  holden  for  the  loss.  BeUs  v.  HuntstuU 
Bank,  3  Stew.  18. 

196.  An  agent  having  procured  freight  for  a 
vessel  belonging  to  his  principal,  the  vessel  was 
attached  for  a  debt  of  the  principal,  afier  she  wao 
loaded,  and  the  voyage  was  thereupon  brokenvp. 
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Held,  that  the  agent  was  not  liable  to  the  freighter 
for  damages.    Joyce  v.  SimSy  2  Dall.  233. 

197.  In  an  attempt  to  charge  an  agent  for  neg- 
lifrence  in  not  securing  and  collecting  a  debt,  the 
jury  may  inquire  whether  he  has  been  guilty  of 
negligence  to  the  prejudice  of  the  principal.  An 
omission  to  do  that  which,  if  done,  would  have 
been  fruitless  and  unavailing,  cannot  properly  be 
denominated  negligence.  Folaom  ▼.  Mussey,  I 
Fairf.  297. 

198.  An  agent  who  deposits  the  money  of  his 
principal  in  a  solvent  house,  subject  to  the  draught 
of  his  principal,  is  not  liable  ror  the  subsequent 
failure  of  the  house.  Hamnum  v.  Cottle,  6  S.  & 
R.  290. 

199.  Under  the  New  Hampshire  statute  of  June 
14, 1791,  regulating  the  sale  of  spirit,  every  per> 
son  who  sells  without  license  is  liable  to  the  pen- 
alty, whether  he  sells  for  himself  or  as  agent  for 
another.     Wason  v.  UnderhiU,  2  N.  Hamp.  505. 

200.  An  affent  was  authorized  to  sell  a  careo 
in  the  West  Indies,  for  bills  on  England,  to  be 
placed  subject  to  the  principal's  order.  The  agent 
sold  the  cargo  for  such  bills,  but  invested  them 
in  floor  on  his  own  account.  It  was  held,  that 
be  thereby  became  responsible  to  the  principal 
ibr  the  amount  of  the  bills ;  and  whether  he  af- 
terwards, by  reason  of  the  non-payment  of  any  of 
them,  became  responsible  for  them  to  the  holder, 
or,  by  reason  of  the  holder's  laches,  was  exempted 
from  liability,  it  could  be  of  no  avail  between  him 
and  the  principal.  Thompson  v.  Stetoart,  3  Conn. 
172. 

201.  An  agent  procured  a  bill  of  exchange  to 
be  drawn  on  him  as  agent,  which  he  accepted  as 
agent,  and  then  procured  the  same  to  be  dis- 
counted, and  appropriated  the  avails  to  his  own 
use ;  all  of  which  was  without  the  knowledge  of 
the  principal,  though  the  acceptance  was  within 
the  scope  of  the  agent*s  authority.  In  an  action 
on  the  bill,  by  the  indorsee  against  the  asent,  it 
was  held,  that  he  could  not  recover  on  the  bill, 
as  the  acceptance  bound  the  principal  only,  nor 
on  the  money  counts,  for  he  held  a  valid  written 
security,  on  which  his  remedy  must  be  sought. 
SkeUon  V.  Darling,  2  ib.  435. 

202.  Where  several  part-owners  of  a  cargo  of 
oil  agreed  with  their  general  agent,  who  was  in 
possession,  to  boy  their  portion  of  it,  on  the  same 
terms  on  which  he  had  sold  a  portion  to  one  P., 
and  it  was  measured  off  to  them,  but  they  refused 
to  give  their  promissory  notes  therefor,  as  P.  had 
done,  it  was  held,  that  the  contract  was  for  a  sale, 
and  not  a  partition ;  that,  after  the  reftisal,  the 
agent  had  a  right  to  sell  to  another,  and  that  the 

Eart^owners  could  not  maintain  replevin  against 
im.     Barnes  v.  BartUtt,  15  Pick.  71. 

203.  A  slave,  who  had  been  conveyed  by  a 
deed  of  trust  duly  recorded,  to  secure  the  pay- 
ment of  a  debt,  was  permitted  to  remain  in  the 
debtor's  possession.  The  debtor  sent  him,  bv  an 
agent,  out  of  the  state,  and  sold  him,  and  the 
agent  paid  over  the  money  to  the  debtor,  without 
having  any  aetual  notice  of  the  lien  on  the  slave. 
Held,  that  such  agent  was  not  liable  to  the  trus- 
tee or  the  creditor.  Travis  v.  CUuhome^bMunf. 
435. 

204.  Letters  of  instmction  from  a  merchant  to 
bis  factor,  accompanying  a  consignment  of  goods, 
not  expressly  fixing  t&  minimvm  price  of  the 
goods,  out  merely  expressing  an  expectation  that 
the  ffoods,  on  aeconnt  of  their  soperior  qvality, 
would  reaiidily  conmand  a  certain  price  nam**d, 
will  not  be  construed  as  fixing  tlie  ndnvmnM 
price ;  and  if  the  factor  sell  for  a  less  price  thtn 
the  one  naoMd,  ia  mo94  Ihith  and  witlMiit  aegli- 
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gence,  he  will  not  be  liable  in  damages.    f''ianna 
V.  Barclay,  3  Cow.  281. 

205.  And  even  if  the  factor  disregard  the  ex- 
press instructions  of  hb  principal,  the  principal 
must  dissent,  and  give  notice  of  his  dissent,  with- 
in a  reasonable  time  after  being  advised  of  the 
fact;  otherwise,  his  ratification  of  his  factor** 
acts  will  be  presumed,  ib, 

206.  An  order  was  directed,  by  a  merchant  at 
Boston  to  merchants  at  Leghorn,  for  five  cases 
of  Leghorn  hats,  without  any  directions  as  to  the 
manner  of  packing  them.  The  Leghorn  mer- 
chants shipped  the  hats  for  Boston  in  a  vessel 
which  they  knew  was  to  take  in,  at  Palermo,  a 
cargo  of  oranges  and  lemons,  and  yet  negletfted 
to  pack  the  hats  in  the  usual  manner,  by  reason 
of  which  they  were  much  injured.  Held,  that 
the  Leghorn  merchants,  having  undertaken  to 
execute  the  order,  were  bound  to  do  so  in  the 
customary  manner;  and,  not  having  done  so, 
were  liable  for  the  damages  sustained  by  the  in- 
jury to  the  hats.     Dickey  v.  Grant,  6  Cow.  310. 

207.  Where  a  bill  of  exchange  was  placed  in 
the  hands  of  an  acrent  out  of  the  state,  for  collec- 
tion, and  he  sent  it  to  a  bank  for  collection,  ac- 
cording to  the  usage  and  custom  of  merchants  of 
the  place  in  such  cases,  and  the  bill  was  de- 
manded and  protested  on  the  fourth  day  after  it 
became  due,  according  to  the  usage  of  ttie  banks 
of  that  state,  whereby  we  indorser  was  discharged, 
it  was  held,  that  the  asent  was  not  liable.  Jttdk- 
son  V.  Union  Bank,  6  Har.  A  J.  146. 

208.  C.  and  D.  claimed  money  in  the  hands  oi 
O. ;  C.  brought  a  suit  against  O.,  who,  at  the  re- 
quest of  D.,  defended  it.  A  compromise  being 
entered  into,  the  suit  was  discontinued,  and  O. 
afterwards  paid  over  the  money  in  his  haods  Co 
D. ;  C,  finding  a  defect  in  the  securities  given  to 
him  as  part  ofthe  compromise,  brought  an  aotioB 
against  O  for  a  breach  of  his  promise  that  the  se- 
curities were  good.  Held,  that  O.  was  a  mew 
stakeholder ;  that  the  agreement  most  be  consiA- 
ered  as  having  been  made  between  C.  and  D. ; 
and  that,  having  paid  over  the  money  to  his  prin- 
cipal, O.  was  no  longer  liable.  Carew  v.  OHs,  1 
Johns.  418.' 

209.  An  agent  of  an  insolvent  company  in- 
duced a  creditor  ofthe  company  to  part  with  the 
possession  of  property,  on  which  he  had  a  lien 
for  his  debt,  upon  a  promise  of  such  agent  to 
place  other  property  in  the  creditor's  possession, 
with  the  right  to  retain  the  same  until  his  debt 
was  paid.  Held,  that  it  was  properly  submitted 
to  the  jury  to  determine,  in  an  action  against  the 
agent  for  the  non-performance  of  such  promise, 
whether  the  promise  was  individual  and  personal, 
or  whether  it  was  made  as  the  agent  of  the  com- 
pany.    Cunningham  v.  SouUs,  7  Wend.  106. 

210.  An  agent  in  Boston  had  general  instme- 
taons  to  effect  insurance;  he  was  not  able  to 
effect  it  in  New  England,  but  effected  some  in 
New  York.  Held,  mat,  having  acted  in  ffood 
faith,  he  was  not  liable  for  having  so  limited  the 
premiums  in  New  York  that  he  could  not  efibot 
total  insurance.  Sanehes  v.  Davenport,  6  Mass. 
258. 

211.  An  owner  directed  his  ag«at  to  prooura 
insoranca  on  a  vessel  to  sail  as  soon  as  certain 
frigates,  *<  calculating  to  take  advantage  of  their 
protection.'*  She  sailed  without  them,  and  wa» 
captured.  Held,  that  the  agent  was  not  liable 
for  not  having  effected  insurance,  as  it  would 
have  been  of  no  avail.  Alsop  v.  Coil,  12  Mass. 
40. 

212.  An  agent  neglecting  to  insure  three 
fiMirtha  of  a  rmtmij  talved  at  $4000,  according 
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to  initractionB,  ii  liable,  if  she  is  lost,  ts  on  a 
valued  policy.    Miner  v.  Tagert,  3  Binn.  S04. 

V.  Inability  of  Principals. 

213.  The  agrency  of  a  party  must  first  be 
proved  firom  oUier  evidence  than  his  acts,  before 
It  can  be  shown  that  his  acts  are  binding  upon 
his  principal.     Scott  v.  Crane^  1  Conn.  255. 

214.  Relinqaishment  of  title  to  land,  made  to 
the  state,  by  a  person  asserting  himself  to  be 
agent,  is  not  operative  upon  the  holder  of  the 
title,  unless  the  agency  is  proved.  Morgan  v. 
Marshall,  7  J.  J.  Marsh.  3J6. 

2>6.  If  an  agent  take  notes,  in  his  own  name, 
for  a  debt  due  his  principal,  tiie  notes  belong  to 
bis  principal  in  case  of  the  agent's  bankruptcy. 
Messier  ▼.  Ornery,  1  Teates,  533. 

216.  No  action  will  lie,  in  the  name  of  a  prin- 
cipal, on  a  written  contract  made  by  his  agent  in 
his  own  name,  although  the  defendant  may  have 
known  the  agent's  character.  U.  States  v.  Par- 
mele,  Paine,  &2, 

217.  Nor  does  it  matter,  in  such  a  case,  that 
the  United  States  is  the  principal,  ib, 

218.  To  bind  the  principal,  by  the  act  of  an 
authorized  agent,  in  the  execution  of  a  deed,  it 
is  sufficient  if  the  capacity  in  which  the  agent 
acts  appear  from  the  face  of  the  instrument. 
MagW.  V.  Hinsdale,  6  Conn.  464. 

219.  Therefore,  where  M.,  the  authorized  agent 
of  the  M.  Manufacturing  Companv,  executed  a 
mortgage  to  the  M.  Bank,  beginnmg  thus:  **I, 
M.,  agent  of  the  M.  Manufacturing  Company, 
being  empowered  by  a  note  of  said  companv,  in 
pursuance  of  said  power,  and  for  the  considera- 
tion of  12,000  dollars,  received  to  my  fiill  satis- 
faction, for  and  in  behalf  of  said  company,  and 
of  the  M.  Bank,  do  give,  grant,"  &c. ;  cove- 
nanting, in  behalf  of  said  company,  that  they 
were  well  seized,  and  binding  tnem  to  warrant 
and  defend,  ^bc.,  to  which  MT,  as  **  agent  of  the 
M.  Manufacturing  Company,*'  subscribed  his 
name,  and  affixed  his  seal ;  it  was  held,  that  this 
was  the  deed  of  the  company,  iir. 

220.  If  an  agent  is  authorized  to  sell  and  con- 
vey lands,  and  enter  into  a  contract  with  the 
vendee,  the  receipts  of  the  agent  bind  the  princi- 
pal.    Peck  V.  Harriott,  6  S.  3&  R.  146. 

221.  The  principal  is  bouiid  to  repay  the  agent 
a  sum  of  money  recovered  against  him  by  a  for- 
eign judgment,  growing  out  of  proceedings  which 
the  agent  had  l^en  authorized  to  institute  in  be- 
half of  his  principal ;  though  the  agent  had  been 
obliged  to  submit  to  sucli  payment  unjustly. 
V*Jrey  v.  Lyle,  5  Binn.  441. 

222.  In  an  information  upon  the  Connecticut 
statute  of  1822,  in  relation  to  giving  credit  to  a 
student  of  Tale  College,  it  appeared,  that  the 
credit  was  given  by  a  servant  of  the  defendant, 
without  the  knowledge  or  consent  of  the  defend- 
ant, and  against  his  express  directions,  though 
he  afterward  assented  to  such  act.  It  was  held, 
that  the  defendant  was  not  answerable  criminal- 
ly.   Morse  v.  State^  6  Conn.  9. 

223.  Where  an  empty  cask,  which  had  contained 
foreign  distilled  spirits,  has  been  purchased  for, 
and  removed  to  the  store  of,  a  commission  mer- 
chant bv  his  clerk,  before  the  marks  set  thereon 
vnder  the  provisions  of  the  act  of  2d  March,  1799, 
have  been  defaced,  the  former  is  not  liable  to  the 

enalties  of  the  act  if  he  had  no  agency  in,  or 
Knowledge  of,  the  purchase  and  removal,  nor  ac- 
•uiesced  in  the  illegal  proceeding  of  his  agent. 
J.  SuUes  V.  Halberstadt,  Gilpin,  26^, 

224.  An  agent  or  broker,  having  authority  to 


sell  goods  without  any  restriction  as  to  the  mode, 
may  sell  by  sample ;  and  if  the  bulk  of  the  article 
sold  turn  out  to  be  of  inferior  quality  to  the  sam- 
ple, the  principal  will  be  liable  Jindrews  v. 
Kneeland,  6  Cow.  354. 

225.  Trover  will  lie  for  the  principal  against  a 
person  getting  possession  under  an  unauthor- 
ized act  of  an  agent.  Kingman  v.  Peirce,  17  Mass. 
247.     Peters  v.  BaUislier,  3  Pick.  495. 

226.  Trover  will  lie,  by  the  principp.1  against 
the  winners,  for  money  won  at  an  unlawful  game 
from  an  agent  who  had  no  authority  to  dispose 
of  it  in  that  way.  Jlllen  v.  Watson,  2  Hill,  S.  C. 
319.    Mason  v.  fVaiU,  17  Mass.  560. 

227.  An  agent  to  sell  ordered  the  purchaser  to 
ship  produce  in  part  payment  to  a  third  person 
for  sale.  Held,  that  the  principal,  after  notice, 
could  recover  the  proceeds  of  the  produce  from 
the  third  person,  as  against  the  creditors  of  the 
agent.     Kelley  v.  Munson,  7  Mass.  319. 

228.  Payment  to  the  partner,  in  other  matters 
of  an  agent,  will  not  bind  the  principal.  Broten 
V.  BvU,  3  Mass.  211. 

229.  Partners  may  be  liable  for  goods  pur- 
chased for  them  by  their  agent,  alUtough  the 
agent,  at  the  time  of  the  contract,  mention  the 
name  only  of  one  of  his  principals.  Tondinson 
V.  CoUeU,  3  Blackf.  436. 

230.  If  goods  be  sold  by  an  a^nt  without  dis- 
closing his  agency,  and  a  promissory  note  paya- 
ble to  himself  or  bearer  be  taken,  and  transferred 
to  his  principal  before  maturity,  a  payment  by 
the  maker  of  the  note  to  the  agent,  afler  such 
transfer,  will  not  prevent  the  principal  from 
bringing  an  action  for  the  amount.  Mitchell  v 
Bristol,  10  Wend.  492. 

231.  ^*  I  promise  to  pay,  &c.,  jtro  W.  G., 
J.  S.  C,"  was  held  to  be  the  note  of  W.  G. 
Loilgy.  Collnim,  11  Mass.  97. 

^SSi.  A  note  in  the  form,*  **  1  promise,  &c.,  for  " 
a  corporation,  signed  *^  R,"  is  the  note  of  the  cor- 
poration, and  not  of  R.  Emerson  v.  Providence 
Man.  Co.  12  Mass.  237. 

233.  A  note  in  the  form,  **  1  promise,  &c.,  J 
T.,  agent  for  D.  P.,"  is  the  note  of  D.  P.,  and 
not  of  J.  T.     Ballou  v.  Talbot,  16  Mass.  461. 

234.  A  note  in  the  form,  "  I,  G.  L.  C,  treas- 
urer **  of  a  corporation,  **  promise,  &c.,  G.  L.  C, 
treasurer,  dx.,**  is  the  note  of  the  corporation. 
Mann  v.  Chandler,  9  Mass.  335.  But  see  Tucker 
V.  Bass,  5  Mass.  164. 

235.  If  an  agent,  within  the  sphere  of  his  pow- 
er, make,  in  his  constituent's  name,  by  writing 
without  seal,  a  contract  which  would  have  been 
obligatory  upon  himself,  if  made  in  his  own 
name,  his  principal  will  be  bound  thereby.  Gar- 
rison  v.  Combs,  7  J.  J.  Marsh.  84. 

236.  On  a  breach  of  a  covenant  entered  into 
with  an  agent,  styling  himself  agent  for  another, 
an  action  mav  be  maintained  in  the  name  of  his 
principal.     Datdes  v.  Graham,  2  A.  K.  Marsh.  540. 

237.  If  an  agent  sign  and  seal  a  deed  in  his 
own  name,  it  does  not  bind  his  principal,  though 
in  the  body  of  the  deed  it  is  stated  to  be  made 
by  the  agent  in  behalf  of  his  principal ;  and  no 
confirmation  of  the  principal,  short  of  sealing,  will 
ratify  the  deed.     Bellas  v.  Hays,  5  S.  &.  R.  427. 

2d8.  Where  the  terms  of  an  obligation,  signed 
by  an  agent  for  his  principal,  agree  with  the 
name  or  style  of  his  principal,  and  not  with  that 
of  the  agent,  as,  "  We  promise  to  pay,"  "  wit- 
ness our  hands,  V.  M.  for  N.  B.  C.  &  Co.,"  it 
must  be  understood  as  the  obligation  of  the  prn* 
cipal,  not  of  the  agent.  &ok  v.  Sa^dford^ 
3  Dana,  237. 

239.  An  agreement  made  by  an  attorney  in  hi« 
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own  name,  but  as  attorney  for  another,  is  void ; 
and  no  action  can  be  maintained  upon  it.  Bo- 
gart  V.  De  Bussey,  6  Johns.  94. 

240.  Where  A  receives  money,  as  agent  of  B, 
in  which  C  has  the  beneficial  interest,  C  cannot 
maintain  an  action  for  the  money  against  A,  but 
must  sue  B,  the  principal.  Stephens  v.  Bacon^  2 
Halst.  1. 

241.  If  A,  not  having  any  interest  in  the  land, 
permits  B  to  use  his  name  as  lessor  in  ejectment, 
on  condition  that  he  should  not  be  at  any  further 
expense,  and  B  employs  an  attorney  to  bring  the 
suit  in  the  name  of  A,  without  informing  him  of 
the  condition  annexed  to  the  authority,  and  A  is 
compelled  to  pay  costs,  he  has  a  remedy,  not 
only  against  B,  but  against  the  attorney,  although 
the  latter  was  ignorant  of  the  condition.  Bradt 
V.  Walton,  8  Johns.  298. 

242.  Where  A,  for  his  own  account  and  risk, 
carries  on  trade  in  the  name  of  B,  an  action  for 
goods  sold  in  the  course  of  such  trade  is  prop- 
erly brought  in  the  name  of  B.  Jllsop  v.  Cames^ 
10  Johns.  396.  So  if  A  assign  the  debt,  or  if  his 
estate  is  assigned  under  an  insolvent  law.  ib. 

243.  Where  the  agent  has  acted  illegally,  in 
refusing  to  deliver  goods  sent  by  his  principal  to 
him  for  others,  upon  a  contract  for  their  sale  and 
delivery  made  with  the  principal,  the  remedy  is 
by  action  against  the  principal,  and  not  agamst 
the  agent.    Bradford  v.  Eastbum^  2  Wash.  C.  C. 

244.  On  an  agreement,  made  by  an  attorney, 
and  executed  as  attorney,  the  action  must  be  in 
the  name  of  the  principal,  and  not  of  the  attor- 
ney.    Bogart  V.  De  Buesy,  6  Johns.  94. 

i45.  Where  goods  were  bought  by  an  agent 
for  his  principu,  but  a  bill  of  exchange  given, 
signed  *<  A  B,  agent,"  it  was  held,  that  the  bill 
could  not  be  declared  on  as  the  bill  of  the  princi- 
pal, but  the  plaintiff  might  recover  on  the  money 
counts  against  the  principal.  Pentz  v.  Stanton, 
10  Wend.  271. 

246.  It  is  for  the  jury  to  say  whether  goods 
were  purchased  on  the  responsibility  of  the  agent 
or  principal,  ib. 

247.  Where  money  is  given  to  an  agent  to 
purchase  goods  for  his  principal,  and  he  retains 
the  money,  and  purchases  on  the  credit  of  the 
principal,  the  latter  is  not  liable,  unless  it  can  be 
shown  that  thct  agent  has  been  permitted  some- 
times to  buy  on  credit.  Jaques  v.  Todd,  3  Wend. 
83. 

248.  Taking  the  note  of  an  agent,  at  an  ex- 
tended credit,  for  goods  furnished  for  the  benefit 
of  the  principal,  does  not  discharge  the  princi- 
pal, unless  it  be  affirmatively  shown  by  the  prin- 
cipal that  he  has  dealt  differently  with  his  agent, 
from  a  knowledge  of  the  extended  credit.  Rath- 
bone  V.  Tucker,  15  Wend.  498. 

249.  Where  a  surety  to  a  note  is  subjected  to 
costs,  in  consequence  of  its  non-payment  by  the 
principal,  and  there  is  an  agreement  in  writing 
to  save  him  harmless,  he  is  entitled  to  recover 
such  costs  against  the  principal.  Bonney  v.  See- 
ley,  2  Wend.  481. 

250.  A  surety,  extinguishing  a  debt  by  the 
payment  of  only  one  half  its  amount,  is  not  en- 
titled to  recover  more  from  his  principal  than  the 
amount  actually  paid.  t^. 

251.  Assumpsit  against  the  principals  is  the 
proper  form  of  action,  although  the  agent  affixes 
a  seal  to  his  name,  it  being  the  seal  of  the  agent, 
and  not  of  his  principals.  Dubois  v.  Delaware 
and  Hudson  Canal  Co.  4  Wend.  285. 

252.  Where  a  person  is  employed  by  an  agent, 
lie  may  call  npon  the  principal  for  murment  for 


the  services  rendered ;  and  he  may  do  so,  al- 
though he  knows  that  the  agent  has  charged  the 
demand  to  the  principal,  and  received  the  amount, 
unless  he  has  agreed  to  discharge  the  principal 
and  rely  upon  Uie  responsibility  of  the  agent. 
Uncoln  V.  BaUelU,  6  Wend.  475. 

253.  A  receipt  of  a  special  agent  is  conclu- 
sive, against  the  principal,  only  to  the  amount  of 
what  he  has  received.  Dyer  v.  Girard,  2  Root, 
55. 

254.  The  maker  of  a  note,  not  due,  persuaded 
a  depositary  of  it  to  accept  payment  and  give  it 
up,  contrary  to  his  instructions  from  the  holder. 
Held,  that  the  holder  could  maintain  trover  for  it 
against  the  maker,  even  if  he  had  reason  to 
think  that  the  depositary  had  authority  to  deliver 
it.     Kingman  v.  Pierce,  17  Mass.  247. 

255.  Where  notes,  received  by  an  agent  for 
his  principal,  and  remaining  in  the  hands  of  the 
agent  as  a  deposit,  become  of  no  value,  it  is  the 
loss  of  the  principal.  Harper  v.  Hampton,  1  Har. 
&J.  622. 

256.  If  the  agent  sells  the  notes  for  less  than 
their  nominal  vidue,  and  they  rise  in  value,  the 
principal  can  recover  of  the  agent  their  increased 
value,  ib. 

257.  If,  however,  the  notes  are  of  no  value 
after  the  sale,  the  principal  may  elect  to  affirm 
the  sale,  and  recover  the  price  for  which  they 
were  sold.  ib. 

258.  In  case  he  so  elects,  it  is  incumbent  on 
him  to  prove  an  actual  sale  of  the  notes,  and  the 
price  for  which  tijey  were  sold.  ib. 

259.  A  joint  stock  company  appointed  a  treas- 
urer, who  deposited  the  funds  of  the  association 
in  a  bank,  and,  from  time  to  time,  as  such  treas- 
urer, drew  his  checks  on  the  bank,  which  were 
paid  when  presented.  Held,  that  the  members 
of  the  association  were  liable  to  the  bank  for 
moneys  overdrawn  by  sach  treasurer.  Trades* 
man's  Bank  v.  Astor,  11  Wend.  87. 

260.  An  agreement,  between  the  members  of 
such  association,  that  they  should  not  be  person- 
ally responsible  for  each  other's  contracts,  was 
held  not  to  affect  the  bank,  who  were  ignorant 
of  such  agreement,  ib. 

261.  Where  an  agent  is  authorized  to  sell  a 
flock  of  sheep,  and  sells  a  portion  of  it,  with 
knowledge  that  the  sheep  are  diseased,  and  does 
not  communicate  the  fact  to  the  purchaser,  his 
principals,  though  they  have  no  actual  notice  of 
the  fraud,  are  responsible,  in  a  civil  action,  for 
damages  to  the  purchaser.  Jeffrey  v.  Bigelow, 
13  Wend.  518. 

262.  And  the  defendants,  in  such  case,  are 
liable  to  the  damage  sustained  by  the  disease 
being  communicated  to  the  rest  of  the  plaintiff's 
flock,  t^. 

263.  L.,  by  his  agent  B.,  agreed  to  purchase  a 
farm  of  F.  for  $2000,  and  advanced  the  money 
to  B.  for  the  purpose  of  completing  the  purchase. 
B.  paid  to  F.  $1000,  and  gave  his  bond  to  F  to 
pay  off  a  mortgage  for  the  like  sum  to  P.,  retain- 
ing the  other  $1000,  without  tlie  knowledge  of 
L.  P.  knew  of  B's  retaining  this  sum,  and  had 
agreed  with  B.  that  said  mortgage  should  be  paid 
by  land,  for  the  purchase  of  which  he  had  en- 
tered into  an  agreement  with  B,  which  agree- 
ment, however,  was  never  performed  by  B. 
Held,  that  P.'s  title  under  the  mortgage  was  not 
affected  bv  this  arrangement,  there  being  nu 
fraud  on  his  part,  but  that  L.  roust  bear  the  loss 
arising  from  the  misconduct  of  bis  agent.  Jack-- 
son  V.  Leonard,  13  Johns.  160. 

264.  If  a  man  deals  with  another's  agent,  andj 
by  mistime,  gives  him  a  receipt  for  a  sum  or 
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money,  whion  tiie  igent  had  authority  to  pay, 
and,  on  the  faith  of  that  receipt,  the  principal 
aettlea  with  his  agent,  and  pays  him  a  balance, 
the  party  giving  Uie  receipt  is  precluded  from 
looking  to  the  principal,  unless  he  gave  him  no- 
tice  of  the  mistake  in  the  first  instance,  and  be- 
fore the  settlement  between  the  principal  and 
agent.     Cheever  v.  Smithy  15  Johns.  276. 

265.  Where  the  plaintiffs'  slave  was  carried 
on  board  of  the  defendant's  boat,  in  Maryland, 
and  the  captain  of  the  boat,  being  informed  of  the 
fact,  told  the  plaintiffs'  agent  to  search  for  her, 
but  made  no  search  for  her  himself,  and  the  slave 
was  in  fact  carried  off  in  the  boat,  and  lost  to  the 
plaintiffs,  the  court  refused  to  instruct  the  jury 
to  consider  whether  the  agents  of  the  defendants 
were  guilty  of  misconduct  or  negligence,  in  per- 
mitting tlie  escape  of  the  negro ;  but  held,  that  it 
was  the  duty  of  the  captajn  to  make  such  a 
search  as  would  have  prevented  the  escape  of 
the  slave,  and,  not  doing  this,  that  the  owners  of 
the  boat  were  responsible.  J^avigation  Co.  v. 
Hun^erfordy  6  Gill  &,  Johns.  291. 

266.  The  vendor  of  cotton  agreed  that,  when 
It  arrived  at  the  port  to  which  shipped,  a  part 
should  be  reweighed,  and  examined  by  his  agents, 
and,  if  found  deficient  in  quantity  or  quality, 
should  be  changed  for  other  cotton  of  the  vendor 
in  the  agents'  possession,  so  as  to  supply  the 
deficiency  ;  and  it  being  impossible  to  supply  the 
deficiency  by  cotton  of  the  quality  sold,  it  was 
supplied  by  that  of  an  inferior  quality.  In  an 
action  to  recover  the  difference  in  price  between 
the  cotton  sold  and  that  delivered,  it  was  held, 
that  the  agents,  acting  in  good  faith,  right- 
fully substituted  the  best  cotton  in  their  posses- 
sion, and  therefore  the  vendor  was  liable  in  the 
action ;  and  that  the  agents  rightfully  called  a 
cotton  broker  to  their  assistance  in  ascertaining 
the  value  of  the  cotton.  Pattison  v.  Moare^  3 
Port.  270. 

267.  A  power  of  attorney  to  sign  a  preexisting 
note,  describing  the  note  correctly,  as  to  the  par- 
ties, the  sum,  and  the  time  when  payable,  though 
it  omit  to  mention  that  the  note  bears  interest 
before  it  is  due,  is  sufficient  to  sustain  a  verdict 
upon  it  against  the  principal,  whose  name  was 
signed  by  his  agent  under  the  power;  the  ques- 
tion, whether  Uie  note  described  in  the  power 
and  the  one  signed  are  the  same,  being  a  ques- 
tion for  the  determination  of  the  jury.  Bank  of 
Capt  Fear  v.  GomeZj  6  Cow.  435. 

268.  A  gave  B  a  power  of  attorney,  author- 
izing him  *'  to  draw  checks,  indorse  notes,  and 
generally  to  do  all  and  every  act  and  deed  to-* 
wards  the  execution  of  his  business,  at  a  certain 
bank,"  which  power  was  deposited  in  the  bank, 
open  to  inspection  when  called  for  by  any  per- 
son interested  in  matters  relating  thereto.  Held, 
that  A  was  bound  to  make  good,  to  a  bona  Jide 
purchaser  for  a  valuable  consideration,  an  in- 
dorsement of  a  note  negotiable  at  said  bank, 
which  B  had  made,  in  his  name,  as  his  attorney, 
notwithstanding  the  real  object  of  ssid  power, 
vtrbaily  declared  at  the  time  of  its  execution, 
was  to  autnorise  B  to  renew  certain  accommoda- 
tion paper,  then  in  bank,  and  not  to  indorse  any 
other  paper.    Mann  v.  King,  6  Munf.  428. 

269.  Where  it  was  shown  that  it  was  the  usual 
course  of  a  principal's  business  to  have  goods 
consigned  and  shipped  to  himself,  in  New  York, 
when  they  were  not  paid  for  upon  the  delivery 
of  an  order  for  them,  it  was  held,  that  a  clerk  of 
the  principal  had  no  authority  to  authorize  such 
goods  to  be  shipped  in  any  other  way,  and  that, 
if  he  did  so,  the  property  in  the  goods  did  not 


pass  from  the  principal.     Jones  ▼.  Wamtr^  11 
Conn.  40. 

270.  Where  the  defendants,  owners  of  a  mana 
factory  and  of  a  pond  above  it,  having  purchased 
of  the  plaintiff  the  right  of  drawing  off  the  watef 
from  the  pond,  through  his  land,  had  made  a 
written  contract  with  one  B,  by  which  B  was  to 
run  the  defendants'  mill  for  one  year,  and  to 
manufactare  for  them,  at  a  specified  prioe,  cot- 
ton furnished  by  them,  and  to  keep  the  mill  in 
good  running  order  at  his  own  expense,  except 
Uie  main  gearing,  which  was  to  be  repaired  by 
the  defendants  if  necessary ;  and  no  rent  was  to 
be  charged  by  the  defendants,  and  they  were  not 
to  be  c^led  upon  for  any  expense  unless  the 
main  gearing  should  fail,  or  some  injury  should 
arise  to  the  dam ;  and  six  or  seven  acres  where 
the  factory  stood,  with  the  factory  houses,  black- 
smith's shop,  &c.,  were  to  be  used  by  B.  In  an 
action  against  the  defendants  for  an  injury  sus- 
tained by  the  plaintiff,  in  consequence  of  B  s  let- 
ting off  the  water  from  the  pond  so  rapidly  as  to 
overflow  the  plaintiff's  land,  it  was  held,  that  B 
was  the  lessee,  and  not  the  servant  or  agent  of 
the  defendants,  and,  consequently,  that  they  were 
not  liable  for  the  injury.  Puke  v.  Pramingham 
Manuf.  Co.  14  Pick.  491. 

271 .  The  proprietor  of  a  cotton  factory  gave  a 
special  authority  in  writing  to  B,  conferring  on 
him  the  agency  of  the  factory  for  a  term  of  years, 
empowering  him  to  purchase  any  aKicles  for  the 
use  of  the  factory,  and  engaging  to  become  re- 
sponsible for  all  contracts  entered  into  by  him,  in 
the  capacity  of  agent,  for  machinery  and  cotton 
for  the  use  of  the  factory.  It  was  held,  that  he 
was  liable  on  a  promissory  note  given  by  B  as  his 
agent,  and  in  his  name,  for  money  borrowed  of 
B,  within  the  term,  and  to  effect  the  object  of  bis 
agency.     Frost  v.  Wood,  2  Conn.  23. 

272.  The  owner  of  a  vessel  sent  her  from  New 
York,  consigned  to  his  correspondents  at  Antwerp, 
with  directions  that  they  should  despatch  her  to 
India  if  they  thought  proper;  furnishing  the 
master  with  a  letter  of  credit,  entitling  him  to 
draw  on  London  for  £5000.  The  master  was 
instructed,  if  he  should  not  have  fbnds  to  pur- 
chase a  cargo  in  India,  to  ^*  extend  the  drawing." 
Being  in  want  of  funds,  he  drew,  not  on  the 
house  in  London  on  whom  he  had  drawn  the 
£5000,  but  on  the  consignees  in  Antwerp,  who 
had  obtained  the  letter  of  credit,  and  to  whom 
the  vessef  and  cargo  were  to  return.  Held,  that 
the  bills  were  drawn  without  authority,  and 
should  have  been  drawn  on  the  hoase  in  Lon- 
don.    Clement  v.  Diekey,  Paine,  377. 

VI.     Ratification  and  Jldoptian. 

273.  The  acts  of  one  having  no  authority  will 
be  made  valid  by  a  ratification  of  the  person  for 
whom  he  assumed  to  act.  Wood  y.  Carpenttr,  4 
Wend.  219.  Frotkingham  v.  Haley,  3  Mass.  68. 
Uni  V.  Fadefford,  10  ib.  230,  236.  Odiome  v. 
Maxey,  13  ib.  178,  182.    S.  C.  15  ib.  39. 

274.  So,  too,  of  acts  of  an  agent  beyond  his 
authority.  Odiome  v.  Maxcy,  13  ib.  178.  Fisker 
V.  WUlard,  13  ib.  379.  Vankorne  v.  Ftiek,  6  S. 
db  R.  90.  Cox  V.  Robinson,  2  Stew.  &  Port.  91. 
Den  V.  Wrigkt,  Pet.  C.  C.  64.  Jbwle  v.  Stepkem- 
son,  1  Johns.  Cas.  110.  Courcier  v.  RiUer,  4 
Wash.  C.  C.  549. 

275.  A  principal  may  recognize  an  authority 
ex  post  facto,  and  make  the  act  his  own.  Rng^ 
gles  V.  Washington  County,  3  Mis.  496. 

276.  A  principal,  by  not  disavowing  the  act  of 
his  agent,  who  has  transcended  his  autkori^ 
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makes  the  act  his  own.     Bredin  y.  Dtibarry,  14 
8.  ^  R.  27. 

277.  An  agent,  on  the  18th  of  July,  informed 
his  principal  by  letter  of  the  amount  of  security 
he  had  received  on  the  delivery  of  certain  goods, 
but  the  principal  did  not  answer  the  letter  until 
the  29th  of  October  following.  Held,  that  the 
delay  amounted  to  an  acquiescence  in,  or  ap- 

Srobation  of,  the  plaintiff's  conduct.     Caimes  v. 
Ueeeker,  12  Johns.  900. 

278.  Where  an  agent  does  any  act  for  the  use 
of  his  principal,  and  the  principal  enjoys  the 
benefits  and  fruits  of  the  act,  he  shall  not  after- 
wards be  allowed  to  say  that  the  act  was  illegal. 
RvLggles  V.  Washington  County^  3  Mis.  496. 

279.  Where  a  principal,  aner  he  knows  that 
his  orders  have  been  violated  by  his  agent,  re- 
ceives merchandise  purchased  by  him  contrary 
to  his  orders,  and  sells  the  same  without  .disavow- 
ing the  acts  of  his  agent,  a  ratification  is  implied. 
Bot  if  the  principal  believes  his  orders  have 
been  faithfully  fulfilled,  a  ratification  will  not  be 
implied.     Bell  v.  Cunningham^  3  Pet.  81. 

280.  Where  a  principal,  on  information  of 
breach  of  orders  by  his  a^ent,  expressed  by  let- 
ter strong  disapprobation  of  his  conduct,  but  did 
not  disavow  the  transaction  entirely,  it  was  held, 
that  the  principal  might  recover  damages  for 
breach  of  orders,  ib. 

281.  A,  a  merchant  in  New  York,  consigned 
goods  to  the  master  of  a  vessel  bound  to  the  Ha- 
vana, for  sale.  The  master,  upon  his  arrival  at 
the  Havana,  delivered  the  goods  to  B,  a  commis- 
sion merchant,  for  sale.  Held,  that  the  master 
having  no  authority  to  pledge  the  goods  for  his 
own  account,  B,  by  receiving  the  goods,  with 
knowledge  that  they  belonged  to  A,  became  sub- 
stituted, as  agent  or  factor,  in  place  of  the  mas- 
ter, and  was  accountable  to  A,  and  could  not 
retain  them  for  any  advances  made  to  the  mas- 
ter, or  for  a  balance  of  account  arising  from 
transactions  between  him  and  the  master.  Buck- 
ley V.  Packard,  20  Johns.  421. 

282.  The  owners  of  a  vessel,  by  taking  the 
cargo  of  their  captain,  and  saying  they  find 
no  fault  with  him,  were  held  to  waive  his  dis- 
obedience of  orders  in  sailing  on  a  different 
voyage  from  the  one  he  was  infracted  to  follow. 
Codwise  v.  Hacker^  1  Caines,  526. 

283.  Where  an  agent  borrows  money  for  his 
principal,  without  authority,  but  the  money  goes 
to  the  use  of  the  principal,  who  afterwards  rec- 
ognizes the  loan  by  telling  the  agent  that  be 
would  pay  it,  the  principal  is  liable  to  the  lender. 
Shiras  v.  Morris,  8  Cow.  60. 

284.  A,  in  a  foreign  port,  sold  property  belong- 
ing to  B  without  authority,  and  wrote  to  B  what 
he  had  done,  and  that  C,  the  bearer  of  the  letter, 
would  settle  with  him  by  paying  the  amount  of 
sales.    C,  on  arriving,  wrote  to  A  that  he  would 

Say  when  in  the  receipt  of  expected  fiinds  from 
I.  A  replied  to  C  that,  though  the  sale  was  un- 
authorized, vet  he  was  not  dispojied  to  make  dif- 
ficulty on  the  subject,  but  expected  immediate 
payment,  and  drew  bills  on  C,  which  were  pro- 
tested for  non-acceptance.  Held,  that  there 
was  an  absolute  ratification,  and  that  A's  proper- 
ty was  divested.     Clement  v.  Janes,  12  Mass.  60. 

285.  An  agent,  to  collect  a  note,  bartered  it 
for  cattle  to  A,  who  collect^^d  it  of  the  maker, 
and  gave  his  own  note  to  his  principal,  who  knew 
all  ue  facts.  Held,  that  the  acceptance  of  the 
note  made  the  barter  valid.  Cushman  v.  Loker, 
2  Mass.  106. 

286.  Where  a  principal  oonfirms  a  contract 
inadt  by  his  agent,  with  a  Aill  knowledge  of  oir- 


cumstances  alleged  as  fhiudulent,  he  cannot 
afterwards  avoid  the  same,  on  the  ground  of 
fraud,  or  want  of  authority  in  the  agent.  M '  GO10- 
sn  V.  Garrard,  2  Stew.  479. 

287.  Receiving  notice  of  the  acts  of  an  agent^ 
without  objection,  will  be  a  ratification,  unless 
the  notice  came  too  late  to  prevent  the  effect  of 
those  acts.  Shaw  v.  Jfudd,  8  Pick.  9.  Awory  v. 
Hamilton,  17  Mass.  103.  Frothingham  v.  Haley, 
3  ib.  68.     See  Eriek  v.  Johnson,  6  ib.  193. 

288.  A  sale  made  by  an  agent  to  himself,  under 
a  general  authority  to  sell,  is  voidable  only,  and 
may  be  confirmed  by  *the  principal.  Gaines  v. 
Jlcre,  Minor,  141. 

289.  A  suit  by  the  principal,  to  recover  the 
purchase  money  of  the  agent,  is  a  confirmation 
of  the  sale.  ib. 

290.  After  30  years'  undisputed  possession 
of  real  or  personal  property,  under  a  conveyance 
executed  by  a  person  as  agent,  his  authority  will 
be  presumed.  Stoekbridge  v.  West  Stoekbridge, 
14  Mass.  257,261. 

291.  An  agent  made  an  unauthorized  sale  to  a 
creditor  of  the  principal,  and  another  agent  re- 
ceived  the  balance  after  deducting  the  debt,  and 
disbursed  it  for  the  benefit  of  the  principal. 
Held,  that  a  letter  from  an  assignee  of  the  princi- 
pal, complaining  of  the  sale,  and  demanding  re- 
payment of  the  amount  detained  for  the  debt, 
which  was  refused,  was  not  a  ratification  of  the 
sale,  so  as  to  bar  an  action  of  trover  by  the  as- 
signee against  the  creditor.  Peters  v.  Ballistierf 
3  Pick.  495. 

292.  An  action  of  assumpsit  for  the  proceeds 
of  an  unauthorized  sale,  which  was  discontinued 
before  trial,  was  held  not  to  be  a  ratification  of  the 
sale.  ib. 

293.  Bringing  an  action  under  a  vtatute  will 
be  an  acceptance  of  it  by  a  corporation.  Hamp- 
shire V.  Franklin,  16  Mass.  76. 

294.  A  presented  to  the  ofiicers  of  a  bank,  for 
payment,  bills  of  the  bank  from  a  genuine  plate, 
but  with  one  forged  signature.  They  hesitated 
for  some  time  whether  to  receive  them ;  but,  be- 
fore A  left,  returned  them  to  him,  still  being  in . 
doubt  whether '  they  were  counterfeit  or  not. 
Held,  that  there  was  no  ratification  of  the  forged 
signature,  so  as  to  make  the  bank  liable.  Siuem 
Bank  v.  Gloucester  Bank,  17  ib.  1. 

295.  A  direction  by  a  father  to  his  minor  son 
to  pay,  out  of  the  wages  he  was  earning  for  hia 
father,  for  a  chaise  hired  by  the  son,  wi&out  au- 
thority, to  bring  home  a  sick  brother,  will  be  a 
sufficient  ratification  to  enable  the  father  to  main- 
tain a  trespass  for  a  subsequent  injury  to  the 
chaise.     Boynton  v.  Turner,  13  ib  391. 

296.  A  merchant  supplied  articles  for  building 
a  meeting-bouse,  by  the  order  of  and  charged  to 
**  A,  one  of  the  oommittee  for  building  the  meet, 
ing-house,*'  of  whom  there  were  three.  A  paid  for 
them  by  his  private  note,  **  in  behalf  of  the  com* 
mittee, '  and  took  a  receipted  bill  accordingly, 
and  rendered  an  account  to  the  parish,  charging 
the  sum  paid,  and  exhibiting  said  bill  as  a  voucher, 
which  account  was  allowed.  Held,that  there  was 
no  ratification  of  the  original  purchase,  or  of  the 
note.    Kupfer  v.  Augusta,  12  tb.  166. 

297.  Bringing  a  writ  of  entry  will  make  valid 
an  entry  by  one  only  of  two  agents  to  make 
an  entry.  SuUon  v.  Cole,  3  Pick.  232  See  Fo/- 
ger  V.  Mitchell,  3  ib  396. 

296.  Recording  a  levy  under  an  execution,  or 
bringing  a  suit  upon  it,  will  make  valid  a  de- 
livery of  seizin  to  a  person  not  authorized  to 
receive  it.  Pratt  v.  Pti/nam,  13  Mass.  361.  Het* 
tingv,FclUy,S'i^,XV^ 
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299.  A  and  B  B^ipped  a  cargo  of  gooda  for  C, 
bat  consigned  them  to  D,  the  partner  of  £.  Be- 
fore the  arrival  of  the  gooda,  D  died,  C  became 
bankrupt,  and  the  defendant,  under  a  power  of 
attorney  from  £,  took  poaaeaaion  of  them,  aold 
them,  and  remitted  part  of  the  proceeds  to  £,  at 
the  same  time  informing  A  and  B  of  his  haying 
taken  poaseasion  of  the  goods,  and  when  he  re- 
mitted in  part  their  proceeds  to  £,  he  informed 
A  and  B  of  such  remittances,  who  approved  of 
the  whole  of  his  proceedings.  Held,  that  the 
defendant  did  not  become  the  agent  of  the  ship- 
pers, but  was  the  agent  of  £ ;  and  that  any  remit- 
tances made  to  £,  of  which  advice  was  not  given 
by  the  defendant  to  A  and  B  that  they  were  for 
the  proceeds  of  the  goods,  were  not  a  pay- 
ment to  A  and  B.  Holt  v.  Dorsey,  I  Wash.  C. 
C.  396. 

300.  A  and  B  did  business,  by  meana  of  an 
agent,  in  Baltimore.  The  agent,  on  the  loth  of 
April,  wrote  to  C,  in  New  York,  as  follows  :  **  At 
18  cts.,  four  months,  you  ma^  forward  10,000  lbs. 
of  gum,  and,  if  you  accept  this  offer,  let  me  know 
by  return  mail,  that  1  may  regulate  my  foreign 
orders.'*  On  the  16th,  A  retired  from  the  part- 
nership. Held,  that  the  true  construction  of  this 
offer  was  that,  unless  the  agent  received  the  no- 
tification of  ita  acceptance  by  the  return  mail,  or 
by  some  other  mode  of  conveyance  equally  as 
speedy,  it  was  not  to  be  considered  as  a  binding 
offer ;  and  that,  if  the  offer  in  this  respect  was 
not  complied  with.  A,  the  retiring  partner,  was 
not  bound  by  it,  and  that  this  was  a  fact  exclu- 
sively for  the  jury.  Bernard  v.  Torrance,  5  Gill 
Sl  Johns.  383. 

301.  But  if  such  proposal  is  accepted,  and  sub- 
stantially complied  with  by  C,  A  would  be  bound 
notwithstanding  such  withdrawal,  and  though 
he  is  not  known  to  C  as  principal,  ib. 

302.  If,  however,  the  agent  enters  into  any 
new  stipulations  and  agreements,  in  relation  to 
such  purchase,  after  such  withdrawal  of  A,  he 
will  not  be  bound  by  them.  ib. 

303.  The  facU,  that  the  agent  directed  the 
vendor  to  forward  the  gnm  to  him,  and  that  the 
vendor  consigned  it  to  his  own  correspondent, 
with  directions  to  deliver  it  to  the  agent  on  its  ar- 
rival, or  the  fact  that  the  vendor  shipped  more 
gum  than  was  ordered,  which  larger  quantity 
was  accepted  on  its  arrival  by  the  agent,  who 
gave  his  note  therefor,  as  agent,  do  not  occasion 
a  variation  from  the  design  of  the  original  con- 
tract, or  make  a  new  contract,  ib. 

VII.  PUadingr  and  Evidence. 

304.  A  witness  cannot  refuse  to  testify  because 
he  is  the  confidential  agent  of  one  of  the  parties. 
Holmet  V.  Comegys,  1  Dall.  439. 

306*  The  declarations  of  one  who  is  claimed  to 
be  an  agent  cannot  be  given  in  evidence  without 
showing  the  agency.  Irvine  v.  Buekaloe,  12  S. 
A^  R.  35. 

306.  Before  a  sealed  instrument,  executed  by 
an  agent,  can  be  submitted  to  the  jury,  the  au- 
thority of  the  agent  must  be  shown;  but,  in  case 
of  simple  contracts  executed  by  an  agent,  it  is 
within  the  discretion  of  the  court  to  let  the  party 
prove  either  the  authority  to  sign,  or  the  fact  of 
signing  first.  Emerson  v.  Providence  Man.  Co. 
12  Mass.  237. 

307.  An  agent  is  a  competent  witness,  ex  neces- 
sitate, to  prove  the  fact  of  his  agency,  and  his 
acts  as  such  agent.  Covington  v.  Bitssey,  4 
M  Cord,  412. 

308.  An  agent  is  admimibW  to  j>rove  his  own 


authority  by  parol  to  make  a  parol  lease.  Jf 'Gtrii- 
nagle  y.  Thornton,  10  S.  &.  R.  251. 

309.  A  principal  is  not  admissible  as  a  witness, 
but  an  agent  is.  Steward  v.  Richardson,  2 
Yeates,  89. 

310.  The  principal  is  a  witness  for  the  agent 
who  is  sued  for  money  had  and  received  on  ac- 
count of  his  principal ;  the  ground  of  suit  beine, 
that  there  is  nothing  due  the  principal.  SeideH 
V.  Peckwortk,  10  S.  6l  R.  442. 

311.  The  declarations  of  an  agent,  within  the 
scope  of  his  authority,  and  in  reference  to  the 
business  in  which  he  is  employed,  may  be  proved 
as  the  declarations  of  the  principal.  Avierican 
Fur  Co.  V.  U.  States,  2  Pet.  358.  City  Bank  v. 
Bateman,  7  Har.  &.  J.  104. 

312.  The  declarations  of  a  deceased  agent, 
while  not  acting  in  his  agency,  are  not  evidence. 
Tumbull  V.  O'Hara,  4  Yeates,  446. 

313.  The  declarations  of  an  agent  are  not  ad- 
missible as  evidence  against  the  principal;  the 
agent  must  be  produced  as  a  witness.  Betts  v. 
Bank  of  HuntsviUe,  3  Stew.  18. 

314.  Parol  evidence  from  a  principal  that  an 
agent  had  authority,  under  seal,  to  enter  into  a 
sealed  contract,  is  evidence  of  such  authority. 
Blood  V.  Goodrich,  12  Wend.  525. 

315  Miter,  if  the  agent  at  the  time  had  no  such 
authority  under  seal.  ib. 

316.  The  fact  that  a  partner  knows  of  the 
dealings  of  an  agent,  and  does  not  object,  but 
pays  obligations  contracted  by  him,  is  admissible, 
and  sufficient  to  prove  a  precedent  authority  in 
the  agent  to  bind  the  firm.  Odiome  v.  Maxcy, 
15  Mass.  39. 

317.  Where  the  maker  of  a  note  affixes  his 
signature,  as  an  agent  of  another,  if,  in  an  action 
against  him  personally,  he  claims  to  have  had 
authority  to  sign  as  he  did,  he  is  bound  to  ahow 
such  authority  existing  at  the  time  of  the  making 
of  the  note,  and  is  not  permitted  to  show  a  sub- 
sequent ratification  by  his  principal.  Rossiter  v. 
Rossiter,  8  Wend.  494. 

318.  The  confessions  of  an  agent  are  not  evi- 
dence against  his  principal,  except  where  they 
are  a  part  of  the  res  gesta.  Roberts  v.  Burks, 
Litt.  Sel.  Cas.  411.  Hannay  v.  SteuHirt,  6  Watts, 
487.     Reed  v.  Brooks,  3  Litt.  127. 

319.  The  declarations  of  an  agent,  relative  to 
the  settlement  of  an  account,  made  17  months 
after  the  pretended  settlement,  where  there  is  no 
proof  of  a  settlement  in  fact,  are  not  admissible 
against  his  principal.  Miter,  of  declarations 
made  at  the  time  of  the  transaction.  TkaUhimer 
v.  Brinckerhoff,  4  Wend.  394. 

320.  The  captain  is  a  competent  witness  to 
prove  the  sale  and  delivery  of  goods,  in  an  action 
against  his  owner.    M'Indoe  v.  Luni,  1  Browne, 

321.  Where  an  agent  deals  in  his  own  name, 
without  disclosing  his  principal,  he  is  not  a  wit 
ness  for  the  vendee,  the  plaintiff,  without  a  re- 
lease from  him.^    HickUng  v.  Fitch,  1  Miles,  208. 

322.  Statements  by  an  agent,  before  he  received 
authority  to  act,  or  after  it  had  been  withdrawn, 
or  not  within  the  scope  of  his  agency,  do  not 
bind  his  principal.  Clark  ▼.  Baker^  2  Whart. 
340. 

323.  In  trover  against  one  who  had  purchased 
goods  from  a  person  alleging  himself  to  be  the 
owner,  the  declarations  of  the  plaintiff's  agent, 
disclaiming  property  in  the  plaintiff  at  the  time 
the  purchue  was  made,  are  admissible  for  the 
defendant.     Richards  v.  Murphy,  1  ib.  185. 

324.  An  agent  is  &  competent  witness  that  he 
pud  over  moneys  received  by  him  of  his  prinoi 
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pal  for  that  purpose,  in  an  action  by  such  principal 
against  the  party  to  whom  the  payment  was 
made.     Eastman  v.  Hodges,  1  Chip.  101. 

325.  An  agent,  in  whose  favor  a  written  order 
to  receive  goods  is  given,  and  who  indorses  a 
receipt  on  Uie  order,  may  be  admitted  as  a  wit^ 
ness,  from  necessity,  in  an  action  relative  to  the 
goods.     Burlingham  v.  Deyer,  2  Johns.  189. 

326.  A  debtor,  defending  on  the  ground  of 
payment  to  plaintiff's  i^nt,  mav  show  such 
agency   by  admissions  of  plaintiff  that  he  had 

^iven  a  power  of  attorney,  without  notice  to 
produce  such  power.  And  -where  plaintiff 
had  left  an  authority  to  his  wife  in  the  subject- 
matter,  her  admissions  in  relation  to  the  authori- 
ty of  a  third  person  are  competent.  Curtis  v. 
Ingham,  2  Verm.  287. 

327.  Where  a  receipt  is  explainable  by  parol, 
the  agent,  by  whom  and  in  whose  name  it  was 
^iven,  is  a  competent  witness,  though  to  limit 
its  terms.     Giddings  v.  Munson,  4  Verm.  308. 

328.  A  and  B,  joint  owners  of  timber,  em- 
ploved  an  agent  to  sell  for  their  joint  benefit. 
Held,  that  the  agent  was  a  competent  witness, 
for  A,  that  B,  without  his  consent,  directed  the 
agent  to  apply  the  whole  proceeds  to  his  (B's) 
benefit,  and  that  he  so  applied  them.  Spencer  v. 
Bamum,  4  Verm.  298. 

329.  In  an  action  brought  by  principals,  a  part 
of  whom  resided  in  Great  Britain  and  a  part  in 
Maryland,  for  goods  sold  by  their  factor  in  Vir- 
ginia, it  was  held,  that  the  declaration  must  state 
Uie  name  of  the  factor,  or  the  suit  will  be  dis- 
missed.    Oswald  V.  Dickinsinij  2  Call,  16. 

330.  Nor  will  it  prevent  such  dismission  of  the 
suit,  that  there  are  money  counts  in  the  deolara- 
tion,  or  that  the  motion  to  dismiss  was  not  made 
until  ailer  issue  joined  upon  the  merits,  if  the 
ground  of  objection  did  not  sooner  appear,  ib. 

331.  The  court  will  not,  on  motion,  decide  a 
question  relating  to  the  power  of  an  agent  to 
prosecute,  in  behalf  of  plaintiffs  in  a  suit,  which 
question  involves  in  it  the  whole  merits  of  the 
cause  to  be  tried.  Howard  v.  Waldo,  1  Root, 
538. 

332.  An  agreement  under  seal,  made  by  an 
agent  who  had  authority  to  make  a  similar  con- 
tract by  parol,  but  not  under  seal,  will  not  be 
evidence  of  a  simple  contract,  unless  it  is  in 
some  way  recognized  by  the  principal.  Banor- 
gee  V.  Hovey,  5  Mass.  11.  KimbaU  v.  Tucker,  10 
lb.  192. 

333.  A  received  of  B  a  note,  and  agreed  to 
indorse  it  on  another  note,  in  favor  of  C.  It  was 
held,  in  a  suit  against  A,  that  proof  of  such 
act  and  agreement,  alone,  did  not  conduce  to 
prove  that  A,  in  such  transaction,  was  the  author- 
ized agent  of  B.   PlarU  v.  M*Ewen,  4  Conn.  544. 


PRISONS  AND  HOUSES  OF  CORREC- 
TION. 

1.  Ancient  usa^^e  is  sufficient  evidence  of  the 
apartments  in  a  building  having  been  appropriated 
for  a  prison,  if  no  records  of  the  court  of  sessions 
can  be  found.     Clap  v.  Cofran,  7  Mass.  98. 

8.  The  records  of  the  court,  showing  an  appro- 
priation of  buildings  or  apartments  for  the  use 
of  prisoners,  are  not  to  be  contradicted  by  parol 
evidence  or  by  proof  of  usage.  Burroughs  v. 
Lowder,  8  ib.  373. 

3.  Where  the  court  of  sessions  has  appropri- 
ated no  apartments,  in  the  house  occupied  by  the 
jftiler  and  his  ftmily,  for  the  use  of  prisoners,  the 


jailer  may  admit  them  to  any  part  of  the  house, 
if  it  belong  to  the  prison,  ib.  Clap  v.  Cofran^  10 
ib.  373. 

4.  The  court  of  sessions  in  Massachusetts  had 
authority  to  extend  the  jail-yard  to  land  belong 
ing  to  the  county  appurtenant  to  the  prison,  to 
the  public  streets  and  highways,  when  adjoining 
on  or  leading  to  the  prison,  but  not  to  private 
property.  Baxter  v.  Taber,  4  ib.  361.  See  Wal- 
ter V.  Bacon,  8  ib.  468. 

5.  The  MassachusetU  statute  of  1808,  c.  92, 
by  which  the  jail  limits  assigned  theretofore  by 
the  court  of  sessions  were  rendered  legal,  was 
constitutional,  though  the  limits  actually  as- 
signed included  private  property  ;  and  a  volun- 
tary entry  upon  such  private  property  does  not 
constitute  an  escape.  Walter  v.  Bacon,  8  Mass. 
468.  Patterson  v.  Philbrook,  9  ib.  151.  Locke 
V.  Dane,  9  ib.  360. 

6.  The  Massachusetts  statute  of  1787,  c.  54,  is 
peremptory  upon  the  court  of  sessions  in  each 
county  to  provide  a  house  of  correction  distinct 
from  the  common  jail.  Commonwealth  v.  Hamp' 
den,  2  Pick.  414. 

7.  A  jail  may  be  used  as  a  house  of  correction 
where  no  other  has  been  provided ;  but  not  un- 
less it  has  been  established  as  such  by  the  ses- 
sions.    Taunton  v.  Westport,  12  Mass.  355. 

8.  A  coroner  has  no  jail,  and  can  commit  only 
to  the  county  jail.     Colby  v.  Sampson,  5  ib.  310. 

9.  Monuments  are  not  necessary  to  define 
prison  limits.  It  is  sufficient  to  describe  them  by 
definite  mathematical  lines.  Lucky  v.  Brandon, 
1  Ham.  49. 

10.  Where  the  line  of  a  street  is  fixed  as  one 
of  the  limits  of  a  prison,  it  will  be  construed  to 
mean  the  practical  line  of  the  street,  as  distin- 
guished from  the  imaginary  line  specified  in  the 
survey  of  the  street.  Ely  v.  Parsons,  2  Conn. 
382. 

11.  One  committed  on  execution  is  to  be  in 
salva  et  arcta  eustodia,  unless  he  give  bond  for 
the  liberty,  dbc.  Degrand  v.  Hunnewell,  11 
Mass.  160,  162. 

12.  A  sheriff  giving  a  prisoner  the  limits  of  the 
jail,  without  taking  bonds,  is  not  liable  for  an  es- 
cape.    Holmes  v.  Lansing,  3  Johns.  Cas.  73. 

13  The  word  «'  daytime,*'  in  bonds  for  the  lib- 
ertv  of  the  yard,  means  that  portion  of  the  day- 
light in  which  a  man's  person  and  countenance 
are  distinguishable.  Trull  v.  Wilson,  9  Mass. 
154. 

14.  Bond  taken  by  sheriff  for  the  liberties  of 
the  prison  must  contain  no  other  matters  in  con- 
dition than  are  provided  for  in  the  statute  in  the 
premises.     Lyon  v.  /de,  1  Chip.  46. 

15.  A  person  confined  within  the  prison  limits 
for  debt  is  as  much  a  prisoner  as  if  confined 
within  the  walls  of  the  prison.  Buttles  v.  Carl- 
ton,  1  Ham.  32. 

16.  A  prisoner  for  debt  is  restricted  to  the  jail 
limits,  fixed  by  law  for  the  time  being,  though 
they  were  more  extensive  when  he  gave  his 
bond.     Reed  v.  FuUum,  2  Pick.  158. 

17.  Where  a  debtor  was  committed  to  jail  upon 
an  execution  actually  in  force,  and  an  incorrect 
copy  was  left  with  Uie  jailer,  but  a  correct  one 
immediately  afterwards,  the  debtor  was  not  dis- 
charged oi^  account  of  the  error.  Commonwealth 
V.  Waite,  ib.  445. 

18.  It  is  a  duty  of  the  master  of  a  workhouse 
to  furnish  a  prisoner  therein  with  food,  and  the 
earnings  of  such  prisoner  are  a  fund  in  the  hands 
of  the  master  for  his  remuneration.  He  cannot, 
therefore,  maintain  an  action  against  the  prisoner, 
founded  on  contract,  to  recover  the  price  of  his 
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board,  although  the  priioner  requested  him  so  to 
furnish  it.     nashbyrn  y,  Bdknap,  3  Conn.  502. 

19.  A  creditor^  mfty*  hj  parol,  authoriie  the 
jailer  to  discharge  his  debtor.  Bridge  v.  M  *Lane^ 
2  Mass.  520. 

20.  An  imprisoned  debtor  beinff  dangerously 
sick,  the  creditor  gave  a  writing  addressed  to  the 

Siler  in  these  words :  **  We  hereby  consent  that 
.  (the  debtor)  be  removed  from  the  jail  limits 
during  such  time  as  may  be  necessary  to  his 
recovery,  in  the  opinion  of  his  physicians ;  you 
being  answerable  for  his  return  whenever  he^ 
shall  be  deemed  in  a  suitable  situation,  as  relates 
to  his  health.*'  H.  was  removed,  and,  in  an 
action  of  his  bond  for  the  limits,  it  was  held,  that 
such  language  was  not  a  license  to  depart  the 
prison.     Seymour  v.  Harvey,  11  Conn.  275. 

21.  Where  the  warden  of  the  state  prison  of 
Massachusetts  dies  pending  a  suit  commenced  by 
him  in  that  capacity,  under  the  statute  of  1813, 
c.  47,  neither  his  successor  nor  executor  can  be 
compelled  to  come  in  to  prosecute  it,  or  be  made 
liable  for  the  costs.    Bra^ord  v.  Howe,  3  Pick.  17. 

22.  Persons  committed  to  the  house  of  correc- 
tion, under  the  Massachusetts  statute  of  171137,  c. 
54,  for  suppressing  and  punishing  rogues,  vaga- 
bonds, &c.,  are  there  maintained,  not  as  paupers, 
but  as  criminals ;  and  previously  to  the  passage 
of  the  statute  of  1826,  c.  142,  the  keeper  of  such 
house,  in  order  to  recover  of  towns  where  such 
persons  have  their  settlements,  the  expenses  in- 
curred for  their  support,  must  have  pursued  the 
course  prescribed  by  the  statute  of  1802,  c.  22, 
§  2.     Boston  V.  Westford,  12  ib.  16. 

23.  The  court  will  not  interfere  with  the  jailer 
who  has  custody  of  a  prisoner  under  process  in 
the  exercise  of  the  discretion  vested  in  nim,  as  to 
the  security  of  the  prisoner,  unless  it  appears  that 
he  has  misconducted  himself  bv  an  abuse  of  that 
discretion  for  the  purpose  of  oppression.  Ex 
parte  Tawe,  2  Wash.  C.  C.  353. 

24.  The  schedule,  required  by  the  prison- 
bounds  act  of  South  Carolina,  must  be  sworn  to 
within  40  days  from  the  date  of  the  bond.  WaUur 
V.  BrigjfB,  1  Hill,  S.  C.  118. 

25.  %nds  for  the  liberties  are,  by  the  Vermont 
statute,  allowed  only  in  actions  of  a  particular  na- 
ture )  but  it  need  not  appear  on  the  face  of  the 
bond  that  it  was  given  in  one  of  those  actions. 
Warren  v.  Russel^  1  Chip.  193.  Nor  need  the 
declaration  in  such  bond  so  allege.    8.  C. 

See  Pleading. 

26.  In  the  New  Jersey  practice  act,  requiring 
the  common  pleas  to  **mark  and  lay  out  the 
bounds  and  rules  of  the  prison,"  &c.,  the  word 
mark  means  to  point  out,  to  settle,  to  define,  to 
describe ;  and  is  not  to  be  taken  in  a  literal  sense. 
Men  V.  Smith,  7  Halst.  159. 

27.  Prior  to  the  Pennsylvania  act  of  April  4, 
1807,  a  person  convicted  of  perjury,  out  of  the 
county  of  Philadelphia,  could  not  be  sent  to  the 
Philadelphia  jail.  Barlow  v.  CommonweaUh,  3 
Binn.  1. 

28.  The  jusfiees  of  the  covBty  court  in  North 
Carolina  are  not  indictable  for  **  permitting  the  jail 
to  go  to  decay ; "  their  duty  being  defined  by  the 
act  of  1816,  c.  911,  to  be  merely  *«  to  lay  a  suffi- 
cient Ux  to  keep  it  in  repair."  SUUe  r.  Juotiees 
^  Lenoir^  4  Hawks,  194. 


PRIVILEGE. 

1,  A  judge  of  the  supreme  court  of  the  United 
States  is  not  bound  to  perform  those  duties  which 


the  law  imposes  on  the  citiien,  which  are  incon- 
sistent with  the  performance  of  his  duUes  a* 
judge.     SUUe  v.  Martindale,  1  Bailey,  163. 

2.  Neglect  to  avail  one's  self  of  privilege  from 
arrest  promptly  will  be  construed  as  a  waiver,  so 
that  he  cannot  afterwards  bring  an  action  there- 
for. If  the  arrest  be  on  a  writ  of  attachment,  he 
should  appear  and  plead  his  privilege  in  abate- 
ment :  if  it  be  on  a  summons,  he  should  plead  his 
privilege  in  bar  of  an  execution  against  Uie  body. 
fVood  V.  Iirifi#iiiafi,  5  Verm.  568. 

3.  Where  an  oflicer  discharges  a  privileged 
person  from  arrest,  there  has  been  no  legal  ser^ 
vice  of  the  writ.     WheeUr  v.  Barry,  6  ib.  579. 

4.  A  party  who  would  avail  himself  of  the 
privilege  of  a  trial  by  jurv  must  appear  and  claim 
it.    Armstrong  v.  State,  Minor,  160. 

5.  By  the  constitution  of  South  Carolina, 
members  of  the  legislature  are  privileged  from 
being  sued  during  the  session  of  the  legisla- 
ture, and  10  days  previous  and  subsequent  uere- 
to.    TilUnghast  v.  Carr,  4  M'Cord,  152. 

6.  The  privilege  of  a  member  of  the  legisla^ 
ture,  in  Connecticut,  of  exemption  from  suits 
during  the  session,  extends  to  a  writ  of  error, 
thougn  such  writ  be  not  letumable  until  after 
the  termination  of  the  session.  King  v.  Coit,  4 
Day,  129. 

7.  In  suits  between  a  white  man  and  a  free 
person  of  color,  or  of  mixed  blood  within  the 
third  degree,  where  the  amount  in  controversy  m 
under  |piO,  and  the  former  is  sworn,  the  latter 
has  also  the  right  to  use  his  own  oath,  hey  v. 
Hardy,  2  Port.  548. 

8.  tinder  tlie  Alabama  statnte  of  1807,  exempt- 
ing freeholders  from  suit  out  of  the  county  of 
their  permanent  residence,  a  person  having  his 
residence  and  freehold  in  difierent  counties  m 
entitled  to  the  privilege.  Moore  v.  Coker^  2 
Port.  347. 

9.  The  privilege  of  a  freeholder,  of  being  sued 
only  in  the  county  of  his  residence,  by  statute  at 
Alabama  of  1827,  does  not  extend  to  delinquent 
tax  collectors.    Armstrong  v.  State,  Minor,  160. 

10.  Under  the  Alabama  statute  of  1807,  pro- 
viding that  no  freeholder  sh'All  be  sued  out  of  the 
county  of  his  permanent  residence,  a  certificatn 
of  the  register  of  the  land-office  of  the  United 
States,  showing  a  purchase  of  land  and  part  pay- 
ment, and  an  extension  of  time  for  the  residue, 
is  sufficient  evidence  of  a  freehold  estate.  Coz 
V.  Jones,  1  Stew.  379. 

11.  In  computing  the  two  days,  in  which  a 
prisoner  indicted  capitally  in  Alabama  is  entitled 
to  have  a  list  of  the  jurors  before  the  trial,  the 
day  of  delivery  and  day  of  trial  are  to  be  ex- 
cluded.    StaU  V.  M'Lendon,  ib.  196. 

12.  By  statute  of  Alabama,  if  a  prisoner  be  not 
indicted  and  tried  before  the  second  term  of  the 
court  afler  his  commitment,  for  treason  or  fel- 
ony, he  must  be  discharged,  although  the  trial  be 
prevented  by  an  unavoidable  adiournment  of  the 
court ;  unless  the  delay  be  on  his  own  applica- 
tion, or  with  his  consent.     State  v.  PAt/,  ib.  31. 

13.  The  exemption  from  arrest  in  a  district  in 
which  the  defendant  was  not  an  inhabitant,  or  in 
which  he  was  not  found  at  the  time  of  serving 
the  process,  by  the  Uth  section  of  the  judiciary 
act  of  1789,  c.  20,  is  a  privilege  whieh  the  de- 
fendant may  waive  by  &  voluntary  appearanceu 
Grade  v.  Palmer,  8  Wheat.  699. 

14.  Every  privilege  which  one  claims  over 
another's  land  is  to  be  strictly  confined  wifliin 
the  limits  and  objects  of  the  grant.  Taylor  ▼. 
Hampton,  4  M'Cord,  96. 

15.  A   privilege   given   by  sttttnts   may  ba 
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pleaded,  and,  if  BOpported  by  ■afBeieot  eTidence, 
■hall  be  available,  even  against  the  sheriff*!  re* 
tarn.     Coz  v.  Jofus^  1  Stew.  379. 

16.  Privilege  may  be  pleaded  in  a  suit  before  a 
justice,  in  New  York,  though  commenced  bv 
summons.  Van  jUstytu  v.  Vtttrbinm^  2  Wend. 
686. 

17.  Th^  benefit  of  clergy  is  unknown  to  the 
laws  of  Indiana.     Fuller  v.  SUUe^  I  Blackf.  63. 

18.  A  member  of  the  legislature  is  not  priv- 
ileged against  being  served  with  any  process  in 
a  civil  suit  not  requiring  bail,  either  by  the  con- 
stitution of  Kentucky,  or  by  the  act  of  17d5. 
Catlett  V.  Morton^  4  Litt.  122. 

19.  A  prisoner  indicted  for  a  felonv,  found 
guilty,  and  judgment  arrested,  is  liable  to  a 
second  indictment.     Siuie  v.  Phil,  1  Stew.  31 . 

30.  By  the  militia  act  of  South  Carolina  of 
1794,  no  one  can  be  served  with  any  process 
(except  for  treason,  felony,  or  breach  of  the 
peace)  while  at,  or  going  to  or  from,  any  mus- 
ter.    Gregg  V.  Summergy  X  M'Cord,  461. 

21.  A  writ  may  be  lawfully  served  in  South 
Carolina,  while  the  defendant  is  attending  a 
militia  master,  if  it  can  be  done  by  leaving  a 
copy  at  his  residence.  HwnUr  v.  UumUr^  1  JBai- 
ley,  646. 


PRIZE. 

I.  JmriMdiUion  m  QjuesHamt  of  Prize, 
II.  Proceedings  and  Practice  in  QjKkestionB  of 
Prize, 

III.  Capture  in  general^  and  Capture  as  Prize 

of  War. 

IV.  Capture  for  Trading  loitk  the  Enemy. 
V.    Capture  for  Breach  of  JfeutraUty. 

Vh   Prize  Moneiy  and  Ransom, 

Vide  Admiralty. 


I.  Jurisdiction  in  Questions  of  Prtzs. 

1.  The  courts  of  admiraltjr  have  original  juris* 
<tiction  of  the  question  of  prize  or  no  prize. 
Sarportas  v.  Jennings,  1  Boy,  470.  Jenkins  v. 
Putnam,  ib.  8. 

2.  As  a  general  rale,  the  exclusive  cognizance 
of  prize  questions  belongs  to  the  capturing  pow- 
er.   L*/nvina6Zs,  1  Wheat.  238. 

3.  The  admiralty  courts  have  exclusive  juris- 
diction of  prize  questions.  Ross  v.  Ritteuhouse, 
1  Teates,  443.     Cheriot  v.  Foussat,  3  Binn.  220. 

4.  The  district  courts  of  the  United  States 
have  jurisdiction  of  questions  of  prize  and  its 
incidents,  independently  of  the  special  provis- 
ions of  the  prize  act  of  June  26,  1812,  o.  430. 
The  AmiaUe  Jfancy,  3  Wheat.  546. 

5.  The  agent  to  receive  prize  money  for  sea- 
men may  sue  in  a  common-law  court,  when  the 
question  of  **  prize  or  no  prize  '*  is  not  involved. 
Henderson  v.  Clarkson,  1  Teates,  148. 

6.  A  prize  coart  proceeds  in  rem,  and  cannot 
exercise  jurisdiction,  unless  it  have  possession  of 
the  subject.  Wheelwright  v.  Depeyster,  1  Johns. 
471. 

7.  The  trial  of  prizes  belongs  exclusively  to 
the  eourta  of  the  country  of  ue  captors.  The 
HwuMe,  2  Gallis.  29. 

8.  The  admiralty  courts  of  a  neutral  nation 
have  no  jurisdiction  over  prize  questions  arising 
between  belligerents.  Findlay  v.  The  WiUiamy  X 
Pet.  Ad.  12. 

9.  No  suit  can  be  sustained  is  a  neutral  tri- 
bunal against  a  lawfully-commissioned  emiser 
tvooght  within  its  jorisi&etiop,  iQ  iMoiMr  4aift- 
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ages  for  a  supposed  illegal  capture.     The  Invin 
cUfle,  2  Gallis.  29. 

10.  The  prize  courts  of  a  belligerent  cannot 
exercise  jurisdiction,  nor  can  such  courts  be 
erected  by  the  belligerent  in  a  neutral  country. 
Wheelwright  v.  Depeyster,  1  Johns.  471. 

11.  A  prize  court  cannot  adjudicate  on  a  prise 
lyinff  in  a  foreign  port,  or  out  of  the  jurisdiction 
of  the  captor  or  his  ally.  ib.  But  see  The  ArOf 
beUa,  2  Gallis.  368. 

12.  A  court  of  prize  will  take  cognisance,  not 
only  of  all  questions  of  prize,  but  or  every  thinff 
incident  thereto,  until  a  final  adjustment  of  aU 
claims  arising  from  the  capture.  The  St.  Law* 
rente,  2  GkUlis.  19.  Sarportas  v.  Jennings,  1  Bay^ 
470. 

13.  So  long  as  the  decree  of  a  court  of  admi« 
ralty,  foreign  or  domestic,  remains  in  force  unre* 
versed,  it  is  conclusive  to  change  the  property  upon 
which  it  operates,  and  the  interference  of  another 
court  of  coordinate  jurisdiction  is  not  authorized, 
whether  the  decree  is  erroneous  or  not :  the  sen- 
tence of  such  a  court  is  not  examinable  at  all,  in 
another  court.  Jlrmrifyd  v.  WilUams,  2  Wash. 
C.  C.  608. 

14.  The  points  decided  in  a  foreign  prize  court 
may  be  examined,  if  they  are  ambiguous.  Fassa 
V.  BaU,  2  Yeates,  178. 

15.  American  goods  were  captured  by  the 
British,  and  carried  into  a  Swedish  island,  then 
in  possession  of  the  British,  and  completely  un* 
der  their  control,  Sweden  being,  at  that  time,  at 
war  with  Great  Britain.  While  the  goods  were  al 
that  place,  they  were  proceeded  anmst,  as  prize, 
in  the  admiralty  court  in  England,  and,  pending 
the  proceedings,  peace  was  declared  between 
Sweden  and  Great  Britain :  the  goods  were  con* 
demned  without  ever  having  been  in  Great 
Britain.  Held,  that  the  condemnation  was  legal, 
and  divested  the  property  of  the  original  owi^ 
ers.    P^^  ▼•  Lenox,  15  Johns.  172. 

16.  A  French  armed  ship,  duly  commissioned, 
but  fitted  out  here,  may  bring  in  and  carry  away 
her  prizes,  without  being  subject  to  the  jurisdio- 
tion  of  the  district  court.  Stannick  v.  Ship  Friend- 
ship.  Bee,  40. 

17  The  decree  of  a  foreign  prize  tribunal  of 
general  jurisdiction,  condemning  a  vessel  for  a 
violation  of  law,  is  conclusive  that  the  seizure 
was  made  in  conformity  with  law :  to  give  such 
jurisdiction,  the  prize  need  only  be  seized  and 
possessed  by  the  captor,  in  the  captor's  country, 
or  in  a  neutral's.  Cheriot  v.  Foussat,  3  Binn. 
220. 

18.  Condemnation  of  a  prize,  in  a  foreign  court 
of  admira|,ty,  cannot  be  inquired  into  in  the  courts 
of  this  country.  Sheaf  v.  Seventy  Hogsheads,  {re., 
Sugar,  Bee,  163. 

19.  Although  the  decision  of  a  prize  court,  of 
competent  jurisdiction,  is  conclusive  as  to  the 
ownership  of  property,  and  a  court  of  common 
law  has  no  jurisdiction  of  prize,  yet,  if  the  plain* 
tiff  claim  goods  as  his  property,  which  the  de- 
fendant denies  on  the  ground  of  their  having 
been  condemned  tor  prise,  a  court  of  common 
law  may  inquire  whether  condemnation  was  pro* 
nouneed  by  a  court  of  competent  authority. 
Wheelwright  v.  Depeyster,  1  Johns.  471. 

20.  A  condemnation  of  property  as  prize,  in  a 
court  of  admiralty,  is  conclusive  as  to  the  prop  • 
erty  in  a  court  of  law ;  but  if  the  admiralty  juris* 
diction  has  never  been  exercised  upon  a  case,  the 
question  of  property  is  open  for  the  application 
of  the  principles  of  the  common  law.  Jenkins 
V.  Putnam,  1  Bay,  8. 

21.  The  courts  of  tlie  Uaitad  States  cannot 
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queBtioii  the  validity  of  the  commiBsion  of  a. 
French  privateer,  whose  prize  \b  brought  into 
oar  ports,  by  virtue  of  the  17th  article  of  our 
treaty  with  France.  Salderondo  v.  Ship  J^ostra 
Signora  dsl  CaminOj  Bee,  43. 

22.  Where,  in  a  prize  cause,  there  was  a  mate* 
rial  point  arising  from  the  comparison  of  hand- 
writing, the  supreme  court  of  the  United  States 
ordered  the  clerk  of  the  circuit  court  to  transmit 
to  the  supreme  court  the  original  two  writings ; 
and,  in  the  same  order,  required  the  claimant 
to  make  further  proof  of  certain  facts,  and  a  de- 
tailed account  of  certain  voyages.  7%<  Elsineur, 
1  Wheat.  439. 

23.  If  a  party  filing  a  bill  against  property  as 
prize  of  war,  is  not  entitled  to  it,  condemnation 
will  go  to  the  United  States.  T%e  Emulous^  1 
Oallis.  563. 

24.  All  property  captured  in  time  of  war  be- 
longs to  the  government,  unless  granted  by  them 
to  other  persons,  ib. 

25.  Where  the  commission  of  a  privateer 
authorized  it  to  seize  vessels  and  effects,  liable  to 
seizure,  on  the  high  seas  or  within  the  British 
dominions  only,  it  was  held,  that  the  goods  of 
British  subjects,  seized  by  the  officers  and  crew 
of  such  privateer  on  land  and  within  the  terri- 
torial limits  of  the  United  States,  could  not  be 
lawful  prize  of  war,  nor  subject  to  the  jurisdic- 
tion of  a  prize  court.  Sloeum  v.  WkeeUr^  1  Conn. 
429. 

26.  There  may  be  a  sale,  on  the  land  of  the 
United  States^  or  prizes  lawfully  captured  on  the 
high  seas  bv  one  of  two  foreign  belligerent  pow- 
ers.   Moodte  V.  Ship  Entity,  Uee^  89. 

27.  The  legality  of  a  capture  is  open,  for  ques- 
tion and  examination,  until  a  competent  tribunal 
has  decided  the  matter,  and  a  decree  has  passed 
for  condemnation  as  prise.  Ship  Resolution,  2 
DaU.  1. 


U.  ProceodingM  and  Practice  in  Q^eetione 

of  Prize, 

28.  Whoever  sets  up  a  title  under  a  condemna- 
tion is  bound  to  show  that  the  court  had  juri#- 
diction  of  the  cause,  and  that  the  sentence  has 
been  rightly  pronounced,  upon  the  application  of 
rarties  competent  to  ask  it.  La  Jfereyda,  8 
Wheat.  108. 

29.  Where  a  motion  was  made  in  a  prize  cause, 
in  the  supreme  court  of  the  United  States,  for 
leave  to  file  a  claim  in  that  court,  the  cause  was 
remanded  to  the  circuit  court,  with  directions  to 
allow  the  claim  to  be  filed  in  that  court,  because 
m  prize  causes  the  supreme  court  cao  exercise 
only  an  appellate  jonsdiction.  T%e  Harrison.  1 
ib.  298. 

30.  As  to  the  evidence,  which  the  law  of  na- 
tions admits,  in  the  determination  of  the  question 
of  prize  or  no  prize,  vide  Shw  ResoUoion.  3 
DalL  19. 

31.  As  to  what  is  sufficient  evidence  of  owner- 
ship of  property  on  the  part  of  a  neutral,  who 
claims  the  property  in  a  prize  court.  l%e  Jfero' 
ids,  9  Cranch,  388. 

32.  If  a  claim  be  founded  in  illegal  conduct,  it 
must  be  rejected;  and  if  such  illegality  be  a 
•anse  of  municipal  forfeiture,  and  not  jicr«  MU, 
the  property  will  be  condemned  to  the  United 
States.     The  Liverpool  Packet^  1  CMlis.  5)3. 

33.  The  assertioa  of  a  false  chum,  in  whole  or 
in  part,  by  an  a^nt  of,  or  in  connivance  with, 
the  real  owners,  is  a  substantive  cause  of  forfeit- 
ure, leading  to  condemnation  of  the  property. 
The  AmiMe  SsMUa  6  Whettt  1 


34.  In  general,  the  rules  of  the  prize  court,  as 
to  the  vestinff  of  property,  are  the  same  as  thoso 
at  common  Uw.  The  St,  J,  IntUano,  2  Gallis. 
268.     8.  C.  ]  Wheat.  208. 

35.  The  custody  of  the  papers  of  captured  ves 
sels  belongs  exclusively  to  the  prize  court;  and 
it  is  the  duty  of  the  captors  to  deliver,  on  oath, 
immediately  on  arrival  in  port,  all  the  papers  of 
captured  vessels  into  the  registry  of  the  prize 
court.     The  Viana^  2  GaUis.  93. 

36.  A  claimant,  asserting  rights  and  interests 
before  a  prize  court,  most  make  them  out  by 
competent  and  sufficient  proof.  The  San  J.  In- 
diano,  1  Mason,  38. 

37.  Claims  in  prize  causes  should  be  made  by 
parties,  if  they  are  within  the  jurisdiction,  and 
not  by  agents.  The  captors  have  a  right  to  the 
answers  of  claimants,  on  oath.  The  Litciy,  1  Gal- 
lis. 315.  The  St.  Lawrence^  ib.  467.  The  Sally^ 
ib.  401. 

38.  Where  the  agents  of  the  captors  libeUed 
the  prize  in  their  own  names  for  the  captors,  and 
the  prize  goods  were  sold  by  order  of  the  court 
of  admiralty,  it  was  held,  that  the  agents  might 
sue  in  their  own  names,  in  a  court  of  common 
law,  for  the  purchase  money,  and  that  the  mar* 
shal,  who  made  the  sales,  was  a  competent  wit- 
ness to  prove  the  same.  Depeau  v.  Hyams,  2 
M^Cord,  146. 

39.  The  existence  of  any  instructions  may  well 
be  doubted  from  so  great  a  departure  from  the 
instructions  offered  in  evidence  as  would  fix 
upon  the  agent  a  responsibility  to  the  whole  ex- 
tent of  the  property  committed  to  his  charge. 
The  JBBolvSi  3  Wheat.  392. 

40.  In  general,  no  claim  is  admitted  in  prize 
causes,  in  opposition  to  the  ship's  papers;  but 
this  rule  is  relaxed  in  favor  of  shipments  made 
in  peace.  7%s  Ann  Green^  1  Gmllis,  274.  The 
Diana,  2  ib.  93. 

41.  On  a  monition  to  proceed  to  adjudica- 
tion, the  cause  is  to  be  heard  in  the  same  man- 
ner as  upon  a  libel  by  the  captors,  the  onus  pro- 
handi  resting  on  the  claimants.  The  Roper,  2  ib. 
240. 

42.  On  a  capture  and  libel  as  prize,  the  onus 
proband*  lies  on  the  captors.  The  Ship  Resoln- 
ftom,  2  DaU.  19. 

.  43.  It  is  the  duty  of  captors  to  bring  in  the 
master  of  the  captured  ship,  and  the  ship's  pa- 
pen.  An  omtssion  to  do  this  must  be  explained 
to  the  court,  or  condemnation  will  be  given  to 
the  United  States.  The  Arabella,  2  Gallis.  368. 
The  Flying  Fish,  ib.  374.     T%e  Bothnea,  ib.  78. 

44.  The  onusprooandi  of  a  neutral  interest  is 
on  the  claimant  of  property  libelled  as  prise. 
The  Amiable  Isabella,  6  Wheat.  1. 

45.  A  claimant  of  property  libelled  aa  prize 
has  nothing  to  do  with  the  question  whether  the 
captors  were  duly  commissioned.  .The  Dos  Her" 
manas,  2  Wheat.  76.  The  Amiable  Isabella^ 
6  ib.  1. 

46.  Where  the  captors  have  been  guilty  of  ir- 
regularity, in  not  bringing  in  the  papers  or  the 
master  of  the  captured  ship,  further  proof  of  the 
nature  of  the  captured  property  will  be  ordered. 
The  London  Packet,  1  Mason,  14. 

47.  As  to  the  effect  of  false  and  simulated  pa- 
pers, found  in  a  vessel  claimed  as  a  prize,  sec 
7^  George,  1  Mason,  24. 

48.  The  evidence,  to  acquit  or  condemn,  must, 
in  the  first  instance,  come  from  the  ship's  p^* 
pers  and  penons  on  board ;  and  where  these  are 
not  satisfkctory,  if  the  claimant  has  not  violated 
guo^  ftuth,  he  shall  be  admitted  to  maintain  his 
ctaim  by  tethsr  proof.     The  AmiaUe  isabelU^ 
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6  Whe&t.  1.  2^  Dos  Hermanos^  2  ib.  76.  The 
Jim  Gtmh,  1  Gallis.  274.  The  Rapid,  ib.  S95. 
The  Liverpool  Packet,  ib.  513. 

49.  Concealment^  or  even  Bpoliatton,  of  papers, 
»  not  of  itself  a  sufficient  ground  for  condemna- 
tion in  a  prise  court :  it  is  a  circumstance  open 
to  explanation.     The  Pixarro^  3  Wheat.  227. 

50.  If  the  captured  crew  do  not  give  up  the 
ship's  papers  on  the  first  preparatory  examina- 
tion, the  conrt  will  not  admit  them  afterwards. 
Common  rules  of  evidence  apply  in  these  cases. 
The  Ann  Green,  1  Gallis.  274.  The  Liverpool 
Packet,  ib.  513. 

51.  THe  supreme  court  of  the  United  States 
will  hear  a  prize  cause,  in  the  first  instance,  upon 
the  evidence  transmitted  from  the  circuit  court, 
and  then,  upon  that  evidence,  decide  whether 
further  proof  should  be  allowed.  The  London 
Packet,  2  Wheat.  371. 

52.  If  the  shippers  in  a  hostile  ship  neglect  to 
put  on  board  documentary  evidence  of  its  neutral 
character,  they  will  not  be  allowed  the  benefit  of 
further  proof.     The  Flying  Fish,  2  Gallis.  374- 

53.  Where  the  facts  necessary  to  decide  upon 
the  validity  of  a  capture  are  not  sufficiently 
clear,  the  court  will  order  further  proof.  The 
Grotius,  8  Cranch,  456. 

54.  A  case  of  farther  proof.  The  Venus,  1 
Wheat.  112. 

-55.  After  an  appeal,  the  court  may  allow  evi- 
dence, not  received  in  season,  to  be  put  upon  the 
record  de  bene  esse,  with  a  memorandum  of  the 
fact.     The  London  Packet,  1  Mason,  14. 

56.  Further  proof  is  rarely  allowed  to  captors, 
where  the  transaction  appears  unsuspicious  on 
the  preparatory  evidence.  The  BoUinea,  2  Gal- 
lu.  78. 

57.  Further  proof  will  be  allowed  to  a  claim- 
ant, in  the  discretion  of  the  court,  when  his  con* 
duct  is  not  tainted  with  illegality.  The  Bothnea, 
2  Gallis.  78.     The  George,  ib.  249. 

58.  In  general,  the  prize  court  will  not  trust  a 
claimant  with  an  order  for  further  proof  who  has 
shown  himself  capable  of  abusing  it.  The  San 
Jose  Indiana,  1  Mason,  38.  The  Dos  Hermanos, 
2  Wheat.  76. 

59.  A  bill  of  lading,  consigning  goods  to  a  neu- 
tral, but  unaccompanied  by  any  invoice  or  letter 
of  advice,  is  sufficient  evidence  to  lay  the  foun- 
dation for  introduction  of  further  proof.  The 
Friendschaft,  3  Wheat.  14. 

60.  Where,  on  the  original  preparatory  evi- 
dence, the  fact  of  capture  is  admitted,  further  proof 
ought  not  to  be  admitted  to  create  doubts  as  to  the 
fiust  of  capture.     The  Alexander,  1  Gallis.  532. 

61.  It  is  a  relaxation  of  the  rules  of  the  prize 
court,  to  allow  time  for  further  proof,  in  a  ease 
where  there  has  been  concealment  of  material  pa- 
pers.    The  Forhtna,  3  Wheat.  236. 

62.  The  want  of  regular  evidence,  in  prize  cases, 
may  be  supplied  by  the  affidavits  of  the  captured, 
if  obUined  bona  fide.  The  Arabella,  2  Gallis. 
368 

63.  On  fbrther  proof,  the  affidavits  of  the  cap- 
tors are  admissible  evidence,  without  a  release. 
The  Sally,  1  ib.  401. 

64.  Original  evidence,  and  depositions  taken 
on  the  standing  interrogatories,  may  be  invoked 
fVom  one  prise  cause  into  another ;  but  deposi- 
tions, taken  as  fVirther  proof  in  one  cause,  cannot 
be  used  in  another.  The  Experiment,  4  Wheat. 
84. 

65.  Upon  an  order  for  further  proof,  where  the 
benefit  of  it  is  allowed  to  the  captors,  their  at- 
testations are  clearly  admissible  evidence.  The 
Amu,  3  ib.  435. 


66.  Where  an  order  for  further  proof  is  made, 
and  the  party  disobeys  its  injunctions,  or  neglects 
to  comply  with  them,  courts  of  prize  are  in  the 
habit  of  considering  such  negligence  as  con- 
tumacy, leading  to  presumptions  fatal  to  his  claim. 
La  Jfereyda,  8  ib.  108. 

67.  If  a  neutral  fraudulently  attempt  to  cover 
an  enemy's  interest  in  a  prize  court,  he  cannot 
introduce  further  proof  to  show  his  own  neutral 
interest  in  the  same  property.  The  Betsy,  2 
Gallis.  377. 

68.  No  commission  to  take  evidence  in  an  ene- 
my's country  is  allowable  in  the  practice  of  the 
prize  courts'.     The  Diana,  ib.  93. 

69.  The  captors  are  entitled  to  their  expenses 
in  all  cases  of  further  proof.  The  Ann  Green,  1 
ib.  274. 

70.  If  a  party  attempt  to  impose  upon  the  court, 
by  knowingly  or  fraudulently  claiming,  as  his 
own,  property  belonging  in  part  to  others,  he  is 
not  entitled  to  a  restitution  of  that  portion  which 
he  may  ultimately  establish  as  his  own.  The 
Dos  Hermanos,  2  Wheat.  76. 

71.  A  prize  schooner,  in  a  perishing  condition, 
was  ordered  to  be  sold,  although  one  of  the  par- 
ties had  not  appeared,  for  the  use  of  the  person 
to  whom  it  was  finally  decreed.  The  Schooner 
Squirrel,  2  Dall.  40. 

72.  Though  a  prize  may  not  be  legal]  v  attach- 
able, before  a  condemnation,  in  an  American  port, 
if  the  captor,  who  had  power  to  sell  the  prize, 
agrees  that  it  shall  be  sold,  and  the  proceeds 
abide  the  issue  of  the  suit,  the  irregularity  is  ob- 
viated.    Del  Col  V.  Arnold,  3  ib.  3^. 

73.  Where  an  injury  is  alleged  to  the  cargo, 
after  it  came  to  the  possession  of  the  captors,  it 
should  be  ascertained  under  the  direction  of  the 
prize  court,  by  a  survey  and  appraisement,  or  sale. 
The  Uvdy,  1  Gallis.  315. 

74.  On  the  original  hearing,  if  the  character 
and  origin  of  the  captured  property  be  brought  in 
question,  the  court  should  order  a  survey  and  re- 
port..   The  Liverpool  Packet,  ib.  513. 

75.  A  sale  of  prize  goods  lying  in  a  foreign 
neutral  port,  after  condemnation,  as  agreed  upon 
by  the  captors,  will  be  sanctioned  by  the  prize 
court.     The  Arabella,  2  ib.  363. 

76.  A  final  condemnation  in  an  inferior  court  of 
admiralty,  where  a  right  of  appeal  exists  and  has 
been  claimed,  is  not  a  definite  condemnation, 
within  the  meaning  of  the  4th  article  of  the  con- 
vention with  France,  signed  September  30, 1800. 
U.  States  V.  Schoimsr  Peggy,  1  Cranch,  103. 

77.  In  such  case,  the  court  will  take  notice  of 
the  treaty,  and  reverse  the  original  decree  of 
condemnation,  although  correct  at  first,  and  de- 
cree restoration  of  the  property  under  the  treaty 
made  since  the  original  condemnation,  ib. 

78.  In  a  motion  for  a  new  trial,  the  party  is 
confined  to  the  grounds  stated  in  his  notice. 
Stower  V.  Lightner,  2  Yeates,  40. 

79.  If,  upon  the  ship's  papers,  it  be  doubtful 
whether  the  property  captured  as  pfise  belong  to 
an  enemy,  it  is  not  usual  to  proceed  to  condemna- 
tion, altHough  no  claim  be  interposed.  In  such 
case,  if  no  (Saim  be  interposed  within  a  year  and 
a  day,  condemnstion  is  of  course  to  the  captors. 
The  Avery,  2  Gallis.  386. 

80.  Courts  of  prise  look  to  the  legal  interest  in 
the  ship,  and  do  not  recognise  neutral  equitable 
itttereste.     The  San  J.  Indiano,  ib.  268. 

81.  Where  the  pleadings  in  a  prise  case  were 
so  informal  and  defective  that  judgment  could 
not  be  pronounced  on  its  merits,  on  an  appeal 
fVom  the  circuit  court,  the  cause  was  remanded, 
with  directions  to  permit  the  pleadings  to  be 
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amended,  and  for  fbrther  proee«.dinfi^     7%«  Dt- 
MjiA  Pastora^  4  Wheat.  52. 

82.  If  the  national  character  of  captured  prop- 
erty appears  doubtful,  or  even  neutral,  and  no 
claim  is  interposed,  the  court  will  delay  the  final 
decree  for  a  reasonable  time  ;  which  time  has,  by 
the  general  ussge  of  nations,  been  fixed  to  a  year 
and  a  day  afler  the  institution  of  the  prize  pro- 
ceedings ;  and  if  no  claim  is  made  within  that 
time,  the  property  is  deemed  abandoned,  and  is 
condemned  to  the  captors,  for  contumacy  and 
default  of  the  supposed  owners.  The  Harritan, 
1  ib.  296. 

63.  if  a  claim  be  interposed,  by  the  United  |* 
States,  in  a  prixe  proceeding  upon  a  forfeiture 
under  the  non-importation  acts,  and  the  title  of 
the  captors  and  claimants  be  defeated,  the  prop- 
erty will  be  condemned  to  the  United  States, 
subject  to  distribution,  according  to  the  provisions 
of  the  act  of  2d  March,  1799,  c.  126,  §  91.  The 
Gefla,  1  Mason,  68. 

84.  The  rights  of  captors  in  a  prize  court  can- 
not be  defeated  by  a  lien  on  the  goods,  unless  in 
very  peculiar  cases,  where  the  lien  is  imposed  by 
a  general  law  of  the  mercantile  world,  independ- 
ent of  any  contract  between  the  parties.  The 
Frances^  6  Cranch,  418. 

85.  The  possession  of  the  captor  is  the  posses- 
sion of  his  sovereign  every  where  :  a  sale  of  per- 
ishable articles,  by  a  prize  agent,  in  a  neutral 
country,  does  not  invalidate  the  condemnation. 
Cheviot  V.  Foussat,  3  Binn.  220. 

86.  The  removal  of  prize  goods  is  an  irregular- 
ity, but  is  indulged,  under  proper  circumstances, 
in  the  discretion  of  the  court.  The  Arabella,  2 
Gallis.  368. 

87.  Prize  goods  are  never  delivered  on  bail  un- 
til afler  a  hearing ;  nor  is  a  claimant  ever  entitled 
to  a  delivery  on  bail,  even  afler  a  hearing,  unless 
he  shows  a  prima  facie  legal  title  to  the  property. 
The  Diana,  ib.  93. 

88.  In  prize  causes,  before  a  hearing,  the  prop- 
erty is  never  delivered  to  either  party  on  bail, 
unless  by  consent.  Afler  hearing,  the  practice 
depends  on  the  discretion  of  the  court,  like  that 
of  a  sale  decreed  pending  proceedings.  The  Eu- 
phrates,  1  ib.  451. 

69.  The  holder  of  a  bottomry  bond  has  no  in- 
terest that  he  can  assert  in  a  prize  court.  2%e 
Mary,  9  Cranch,  126. 

90.  If  the  claimant  appeal,  and  desert  his  ap- 
peal, the  circuit  court  may  affirm  the  decree  of 
the  district  court,  with  costs.  The  Betsey,  1  Gallis. 
416. 

91.  What  is  a  proper  measure  of  damages,  in 
eases  of  illegal  capture,  must  be  determined  by 
circumstances.  Freight  is  a  proper  item  of  dam- 
age, when  the  voyage  has  been  lost,  or  the  cargo 
unliveried.     The  Uvely,  1  Gallis.  315. 

92.  Where  a  claim  is  rejected,  the  claimant  is 
liable  to  pay  all  expenses  which  have  accrued  in 
consequence  of  his  claim,  but  not  such  as  arise 
in  the  cause  independently  of  it.  The  Sally,  1 
ib.  401. 

93.  The  claimante,  in  prize  causes,  share  in  the 
apportionment  of  costs  in  proportion  to  the  event 
of  their  claims.     The  Hiram,  2  ib.  60. 

94.  Custody  fees  will,  in  the  first  instance,  be 
paid  out  of  the  proceeds  in  court,  on  application 
of  tlie  party  entitled  to  them.  But,  in  case  of 
condemnation,  they  are  chargeable  on  the  claim- 
ant, as  a  part  of  the  taxable  coste.  Brig  Lang- 
don  Cheves,  2  Mason,  58. 

ri5.  The  principle  of  retaliation  or  reciprocity 
is  no  rule  of  decision  in  the  judicial  tribunals  of 
the  United  Stetes.     The  J^ereide,  9  Cranch,  388. 


96.  An  alien  enemy  eaniiot  sustain  a  claim  i» 
a  prize  court ;  nor  can  a  citizen  claim  the  proper* 
ty  of  an  enemy,  in  a  prize  court,  upon  an  alleged 
sale  since  the  war.     The  Emvlous,  1  Gallis.  »53. 

97.  The  prize  act  of  the  27th  of  January,  1813, 
c.  155,  does  not  apply  to  sales  made  under  inter- 
locutory decrees,  but  only  to  sales  after  final  con- 
demnation.    The  St.  Lawrence,  2  ib.  19. 

96.  The  act  of  the  2d  of  August,  1813,  c.  48, 
did  not  apply  to  the  case  of  a  vessel  captured  and 
brought  in,  though  not  condemned,  before  the 
passing  of  the  act.    Prince  v.  V,  States,  2  ib.  204. 

99.  Until  final  judgment,  no  part  of  the  for- 
feiture veste  absolutelv  in  the  collector;  but 
afler  final  judgment,  his  share  vests  absolutely, 
and  cannot  be  remitted.     The  Margaretta,  2  ib. 

did. 


III.   Capture  in  general,  and  Capture  as  Prize  of 

War, 

100.  As  to  what  constitutes  an  armed  vessel, 
vide  Murray  t.  Charming  Betsey,  2  Cranch, 
64. 

101.  A  capture  may  be  made  by  a  privateer  of 
the  United  States,  within  three  miles  of  our 
shores.     7%e  Jostph,  1  Gallis.  545. 

102.  A  right  of^  seizure  may  exist  on  the  high 
seas,  independently  of  any  right  of  search.  La 
Jeune  Eugenie,  2  Jlason,  409. 

103.  All  captures  made  by  non-commissioned 
captors  are  made  for  the  government :  the  only 
claim  the  captors  can  sustain  is  in  the  nature  of 
salvage.  The  Dos  Hermanos^  10  Wheat.  306. 
The  Joseph,  1  Gallis.  545. 

104.  Every  vessel,  whether  armed  or  not,  has 
a  right  of  self-defence  against  hostile  attacks, 
and  the  master  has  a  large  discretion  on  this  sub- 
ject. He  is  not  bound  to  attempt  an  escape  in 
the  first  instance,  and  only  to  repel  an  attack 
when  made.  He  is,  on  the  other  hand,  at  liberty 
to  lie  to,  or  atUck  the  enemy  ship,  or  chase  her, 
if  he  deems  that  the  best  means  of  self-defence, 
and  not  wait  till  a  direct  atteck  is  made  on  his 
own  vessel ;  for  self-defence  may  be  then  fruit- 
less by  his  being  crippled.  Haven  y.  Holland,  2 
Mason,  230. 

105.  If  a  vessel,  in  self-defence,  capture  a  hos- 
tile vessel,  she  has  a  consequent  right  to  take 
possession,  and  man  out  the  prize ;  for  she  has  a 
right  to  make  her  victory  effectual,  and  it  will 
be  no  deviation,  if  thereby  her  own  crew  be  not 
injuriously  weakened,  ib, 

106.  The  prize  act  of  June  96,  1812,  operated 
as  a  grant  from  the  United  States  to  the  captors 
of  all  property  rightfully  captured  by  commis- 
sioned privateers,  as  prize  of  war.  Ac  SaUy,  8 
Cranch,  382. 

107.  Under  the  8th  section  of  the  prize  act 
of  June  26,  1812,  the  president  of  the  United 
Stetes  had  full  authority  to  issue  the  instruc- 
tions of  August  28, 1612.  The  Thomas  Gibbons,  8 
Cranch,  421. 

108.  Such  instructions  were  meant  to  protect 
all  British  merchandise  on  board  an  American 
ship,  without  any  exception  on  account  of  British 
proprietary  interest,  ib. 

109.  An  enemy's  vessel,  being  captured  by  a 
private  armed  vessel  of  the  United  SUtes,  and 
subsequently  dispossessed  by  the  force  or  terror 
of  another,  was,  under  the  circumstences,  ad* 
judged  to  the  first  captor,  with  moderate  dam- 
ages.    The  Mary,  2  Wheat.  123. 

110.  Probable  cause  is  a  sufi!cient  justification 
for  a  capture.  But  such  pruie<-iion  may  be  for- 
feited by  subsequent  misconduct  or  negligence 
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Whal  oonstitiitea  probable  eanse.     7%a  Qtorg9^ 
1  Maron,  24. 

111.  What  constitateB  a  probable  cause  of  cap- 
ture may  depend  on  the  ordinaneei  of  the  conntrj 
of  the  captora,  as  well  as  on  the  law  of  nations. 
Th€  Jnvineme,  2  Gallis.  29. 

112.  If  a  commander  of  a  United  States  ship 
of  war  seizes  a  vessel  on  the  high  seas,  without 
probable  cause,  he  is  liable  to  make  restitution. 
Maley  v.  Shattuek^  3  Cranch,  457. 

113.  Captors  are  not  liable  to  damagea  where 
there  is  probable  cause  of  capture.  TAs  Liver* 
pool  Packet^  1  Gallis.  513.     Tkt  Rover^  2  ib.  240. 

1 14.  To  constitute  probable  cause  for  capture, 
it  is  not  necessary  that  there  should  be  prima 
facie  evidence  to  condemn.  It  is  sufficient  if 
there  be  circumstances  which  warrant  a  reason- 
able suspicion  of  illegal  oondnct.  The  George^  1 
Mason,  24. 

115.  An  obstinate  suppression  of  the  ship's 
papers,  &c.,  coupled  with  a  voyage  from  an  ene- 
my country,  is  sufficient  cause  of  condemnation. 
The  St.  Lawrence,  1  Gallis.  467. 

116.  Captors  are  bound  to  good  faith  and  ordi- 
nary diligence,  and  are  therefore  liable  for  ordi- 
nary negligence.     The  George,  I  Mason,  24. 

117.  A  capture  as  prize  of  war  may  lawfully  be 
made  within  the  territorial  limits  of  the  United 
States,  at  any  place  below  low-water  mark.  The 
Joseph,  8  Cranch,  451. 

118.  In  questions  of  collusiTe  capture,  the 
court  will  condemn,  even  against  positive  testi- 
mony, if  the  fact  of  collusion  is  evident  from  the 
circumstances.  The  George^  2  Wheat.  278.  S. 
P.  The  Bothnea,  2  ib.  169. 

119.  The  usual  controversy  in  prize  causes 
being  between  the  captor  and  the  captured,  the 
decision  in  a  case  of  joint  capture,  or  of  a  capture 
supposed  to  be  collusive,  cannot  be  as  prompt  as 
in  other  causes ;  and  where,  in  such  cases,  tiiere 
is  any  doubt,  other  evidence  than  the  papers, 
and  testimony  afforded  by  the  captured  vessel, 
may  be  used.     7%e  George,  1  ib.  408. 

120.  A  vessel  and  cargo  which  is  liable  to  cap- 
ture as  enemy's  property,  or  for  sailing  under 
the  pass  or  license  of  the  enemy,  or  for  trading 
with  the  enemy,  may  be  seized  after  her  arrivol 
in  a  port  of  the  United  States,  and  condemned 
as  prize  of  war.     The  Caledonian,  4  ib.  100. 

121.  The  capture  of  a  vessel  from  a  belligerent, 
by  an  American  citizen,  under  a  foreign  com- 
mission, is  unlawful,  and  the  court  will  decree  a 
restitution.     Talbot  v.  Janson,  3  Dall.  133. 

122.  A  vessel,  captured  after  the  preliminary 
articles  of  peace,  cannot  be  condemned.  Schooner 
Speedwell,  2  Dall.  40. 

123.  Damages  are  allowable  for  the  amount 
of  goods  taken  out  of  a  prize  captured  ai\er  the 
treaty  of  peace  of  1815.  The  Ulpiano,  1  Mason, 
91. 

124.  Upon  a  claim  for  damages  for  goods  taken 
out  of  a  prize  after  the  expiration  of  the  time 
within  which  captures  could  lawfully  be  made, 
costs  were  allowed  to  the  claimant  who  pre- 
vailed, ib, 

125.  A  capture  can  give  no  right  of  property, 
unless  the  property  captured  belongs  to  an  ene- 
my ;  and  he  who  founds  his  claim  upon  the 
rights  of  war  must  prove  that  peace  has  been 
broken  by  some  national  hostility.  Ship  RteoHu- 
tion,  2  Dall.  1. 

126.  A  capture  is  good,  although  only  a  prize- 
master  is  put  on  board.  7*Ae  Alexander,  8  Cranch, 
169. 

127.  A  prize  crew  is  not  necessary  to  naTigate 
A  oaptared  ship,  so  as  to  preserve  the  possession 


of  the  captors,  if  the  captured  crew  agree  to  nav* 
igate  her.  But  the  captured  crew  are  not,  by 
law,  compelled  to  navigate  her.  tft.  1  Gallis. 
532. 

128.  The  original  crew  of  a  prize  are  not 
bound  to  navigate  her  after  capture.  If  the 
captor  do  not  furnish  sufficient  hands,  he  is 
held  to  abandon  the  prize.  But  if,  on  the  prom- 
ise of  the  original  crew  to  navigate  the  prize,  the 
captor  neglects  to  place  a  sufficient  crew  on 
board,  they  are  bound  by  their  promise,  and  can* 
not  rescue  the  prize,  frileoeks  v.  Union  Ino,  Co, 
Binn.  574. 

129.  If  there  be  a  submission  on  one  side,  and 
a  possession  on  the  other,  it  constitutes  a  cap- 
ture, although  no  prize  crew  be  put  on  board 
The  Jllexander,  1  Gallis.  532. 

130.  As  to  what  constitutes  an  illegal  outfit  of 
a  privateer  by  an  American  citizen,  to  cruise 
against  a  belligerent  power  at  peace  with  the 
United  Sutes.  Talhoi  v.  Janeon,  3  Dall.  133. 
Geyer  v.  Michel,  ib.  285.  Moodie  v.  Skip  Alfred, 
ib.  307.     Moodie  v.  Ship  Pheebe  Anne,  ib.  319. 

131.  To  constitute,  in  law,  a  seizure  as  a  prize, 
some  act  should  be  done  indicative  of  an  inten- 
tion to  seize  and  to  detain  as  prize ;  and  it  is  suf- 
ficient, if  such  intention  is  fairly  to  be  inferred 
from  the  conduct  of  the  captor.  The  Orotius,  9 
Cranch,  368. 

132.  Putting  a  prize-master  on  board,  with  in- 
structions to  proceed  in  the  ship,  and,  on  his  ar. 
rival,  to  report  himself  to  the  agent  of  the  priva- 
teer, but  not  to  interfere  in  the  navigation  of  the 
vessel,  and  to  represent  himself  as  a  passenger, 
in  order  to  deceive  the  enemy,  conetitntes  a  valid 
capture  as  a  prize,  ib. 

133.  Sailing  with  an  intention  to  further  the 
views  of  an  enemy  is  sufficient  to  condemn  the 
property  as  prize,  although  the  intention  was 
frustrated  by  capture.  The  Aurora,  8  Cranch, 
203. 

134.  The  fact,  that  the  commander  of  the  cap 
turing  vessel  was,  at  the  time,  an  alien  enemy, 
does  not  afiTect  the  question  of  prize.     The  Marif 
and  Suean,  1  Wheat.  46. 

135.  The  nature  of  a  title  acquired  in  war  be- 
ing an  interest  acquired  by  possession,  the  title 
is  lost  by  loss  of  possession;  so  that  an  enemy's 
vessel,  captured  and  recaptured,  and  then  re- 
taken from  the  enemy  by  another  captor,  was 
adjudged  as  prize  to  the  last  captor.  The  Aetrea, 
1  Wheat.  125. 

136.  The  captor  has  the  right  to  transfer  a 
portion  of  the  crew  of  the  captured  vessel  on 
board  of  his  own  vessel,  and  to  detain  tiiem  for 
the  purpose  of  obtaining  their  testiniony.  State 
V.  Wederttrandt,  Charlt.  214. 

137.  If  an  American  vessel  is  captured  on  a 
circuitous  voyage  to  the  United  States,  in  a  for- 
mer part  of  which  voyage  she  has  been  guiltv 
of  conduct  subjecting  her  to  condemnation,  al- 
though, at  the  time  of  the  capture,  she  is  com- 
mitting no  illegal  act,  she  must  be  condemned. 
The  Joseph,  8  C5ranch,  451. 

138.  And  where  the  f«niitnt  of  such  a  voyage 
are  already  fixed,  its  continuity  cannot  be  broken 
by  a  voluntary  deviation  of  Uie  master,  for  the 
purpose  of  carrying  on  an  intermediate  trade,  ib. 

139.  The  effipct  of  the  capitulation  of  the  island 
of  Dominica  was  to  protect  property  of  both 
residents  and  non-resioents,  when  shipped  from 
the  island,  and  afloat  at  sea.  Ship  Resolution,  2 
Dall.  1. 

140.  The  ordinance  of  congress,  passed  on  the 
7th  of  April,  1781,  declaring  that  certain  effects 
.belonging  to  the  belligerent  powers  should  not 
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be  captured  on  board  of  neutral  veiisels,  included  | 
effecte  of  Great  Britain.  Ship  ResoitUion^  9  Dall.  1 . 

141.  The  property  of  persons  domiciled  in 
France  if  good  prize,  if  recaptured  after  being 
84  boors  in  possession  of  the  enemy,  such  be- 
ing the  rule  u  France.  The  AdMline^  9  Cranch, 
244. 

142.  The  owners  of  letters  of  marque  are  re- 
sponsible for  injuries  committed,  on  the  high  seas, 
by  the  commanders  of  vessels  sent  out  by  them, 
at  least  to  the  value  of  the  vessels.  Tabot  v. 
Three  Brigs,  1  Dall.  95. 

143.  In  case  of  positive  or  permissive  orders, 
or  in  case  of  actual  presence  and  cooperation,  the 
commander  of  a  squadron  would  be  liable  to  in> 
dividnals  fbr  the  trespasses  of  those  under  his 
command  ;  but  each  case  must  be  decided  on  its 
own  merits,  and  not  on  any  6xed  principle  on 
this  point.     The  EUanor^  2  Wheat.  345. 

144.  The  owners  of  property  illegally  cap- 
tured, and  lost  throogli  the  fault  of  the  captors, 
ean  recover  of  the  captors  for  compensation  in 
damages.     The  Anna  Maria,  ib.  327. 

145.  Supposed  loss  of  profits  is  no  proper  item 
of  damage,  in  a  case  of  illegal  capture.  The 
lively,  1  Gallis.  315. 

146.  If  captors  wantonlv  injure  the  captured 
crew,  the  prize  court  will  award  damages  for 
personal  ill  usaee.  ib. 

147.  Captors  have  a  right  to  carry  their  prizes 
to  a  proper  and  convenient  port  for  adjudica- 
tion, and  are  not  controllable  by  the  revenue 
officers,  ih. 

148.  If  a  ship  carry  the  Portuguese  flag,  but 
the  owners  reside  in  England,  she  is  good  prize. 
The  St.  J.  Indiana,  2  GiJlis.  268. 

140.  If  a  ship  and  cargo  were  originally  neu- 
tral property,  a  capture  and  occupation  by  a 
British  privateer,  for  24  hours,  did  not  change  it 
into  British  property,  so  as  to  make  it  prize,  on  a 
recapture  by  an  American  privateer.  Ship  Ret- 
olvtion,  2  Dall.  1. 

150.  Captors  are  not,  in  general,  entitled  to 
freight,  on  the  capture  of  neutral  property  on 
board  of  an  enemy's  ship,  unless  the  goods  are 
carried  to  the  port  of  destination,  within  the  in- 
tent of  the  contracting  parties.  The  JShrn  Green, 
1  Gallis.  274. 


IV.     Capture  for  Trading  toith  the  Enemy. 

151.  Provisions  destined  to  an  enemy  naval 
port  are  contraband.  Maieonnaire  v.  Keating, 
2  Gallis.  325. 

152.  During  war,  all  trade  with  the  enemy,  un- 
less by  permission  of  the  sovereign,  is  interdicted, 
and  subjects  the  property  engaged  therein  to  con- 
fiscation. The  Rapid,  1  Gafiis.  295.  The  Eliza, 
2  ib.  4. 

153.  The  stipulation  in  a  treaty,  "that  free 
ships  shall  make  free  goods,*'  does  not  imply  the 
converse  of  the  proposition,  «<  that  enemy  ships 
shall  make'  enemy  goods."  The  Jfereidc,  9 
Cranch,  388. 

154.  If  property,  forfeited  to  the  United  States 
under  the  non-importation  act  of  1st  March,  1809, 
c.  91,  be  captured  in  a  trade  from  an  enemy's 
|M)rt  to  the  United  States,  the  captors  are  entitled 
to  it;  and  the  United  States  cannot  claim  it 
on  averment  of  the  antecedent  forfeiture.  The 
Rapid,  1  Gallis.  295.  The  Alexander,  ib.  532. 
The  Joseph,  ib.  545. 

155.  It  is  not  necessary,  to  subject  property  to 
condemnation  fbr  sailing  under  an  enemy's  li- 
cense, that  the  person  granting  the  license  should 
be  duly  authorized  to  do  so,  provided  the  person 


tal.ing  it  dees  so  with  the  expectation  that  it  wif. 
pr«>tect  his  property  from  the  enemy.  The  Aunh 
ra,  6  Cranch,  203. 

166.  Under  the  2d  section  of  the  act  of  August 
2,  1813,  c.  56,  a  prize  allegation  cannot  be  sus- 
tained for  using  a  British  license,  unless  the.  ves- 
sel be  seized  in  delicto  during  the  voyage.  The 
Saunders,  2  Gallis.  210. 

157.  If  an  American  vessel  take  on  board  a 
cargo  from  an  enemy's  ship,  under  pretence  that 
it  is  ransomed,  it  is  an  illegal  traffic,  fbr  which 
she  may  be  seized  on  the  return  voyage.  The 
Lord  Wellington,  2  Gallis.  103. 

158.  The  president's  instruction  of  the  28th 
August,  1812,  did  not  protect  from  capture  ves- 
sels coming  from  the  British  ports  with  cargoes 
put  on  board  long  afler  a  knowledge  of  the  war. 
The  Alexander,  1  Gallis.  532. 

159.  If,  afler  knowledge  of  a  war,  an  Ameri- 
can vessel  go  to  an  enemy  port,  and  take  in  a 
cargo  there,  the  vessel  and  cargo  are  liable  to 
confiscation  for  trading  with  the  enemy,  ii. 

160.  Property  acquired  before  a  war  cannot 
be  withdrawn  from  the  enemy's  country,  afler 
knowledge  of  the  war,  without  permission  of  the 
government.  And  if  a  vessel  is  sent  to  withdraw 
such  property,  both  vessel  ard  cargo  are  confis- 
cated. The  Rapid,  ib.  295.  The  St.  Lawrence, 
ib.  467.     The  Mary,  ib.  620. 

161.  Where  a  shipment  was  made  by  an 
American  citizen  from  an  enemy's  country,  more 
than  11  months  after  the  declaration  of  war,  it 
was  held,  that,  whether  such  citizen  had  a  right 
to  withdraw  his  property  or  not  afler  such  decla- 
ration, it  was  then  too  late  for  the  party  to  make 
the  shipment,  so  as  to  exempt  himself  from  the 
penalty  attached  to  an  illegal  traffic  with  the  en- 
emy.    The  St.  Latorence,  9  Cranch,  120. 

162.  A  shipment,  made  during  war,  by  an 
American  citizen,  from  an  enemy's  port  to  a  port 
in  his  colonies,  is  a  trading  with  the  enemy. 
The  Diana,  2  Gallis.  93. 

163.  If  an  American  vessel,  afler  a  knowledge 
of  a  war,  proceed  from  a  neutral  to  an  enemy, 
port  on  fVeight,  it  is  a  trading  witli  the  enemy, 
which  subjects  the  vessel  to  forfeiture,  and  she 
is  liable  therefor  on  her  return  voyage  to  the 
United  States.     The  Joseph,  1  Gallis.  545. 

164.  A  voyage  by  a  vessel  from  an  enemy  port 
with  a  cargo  on  board,  without  the  license  of  our 
government,  is  of  itself  a  probable  cause  for  the 
capture  of  the  vessel  and  cargo.  The  Liverpool 
Packet,  ib.  513. 

165.  A  license  or  protection  from  the  enemy, 
found  on  an  American  vessel,  on  a  voyage  to  a 
neutral  port  in  alliance  with  the  enemy,  the 
terms  of  which  were  subservient  to  enemy  inter- 
ests, subjects  the  vessel  and  cargo  to  confiscation 
as  prize  of  war.     The  Julia,  ib.  594. 

166.  Goods  shipped  by  a  British  merchant  to 
an  American  house,  partly  in  conformity  with 
orders  and  partly  without  orders,  the  American 
merchant  having  the  option  to  accept  or  reject 
the  whole  invoice  in  a  limited  time,  remain  the 
property  of  the  shippers,  until  the  consignees 
elect  to  accept  them.  The  Frances,  9  Cranch, 
183. 

167.  A  vessel  belonging  to  citizens  of  the 
United  States,  sailing  from  England  in  August, 
1812,  in  consequence  of  the  repeal  of  the  British 
orders  in  council,  and  compelled  by  stress  of 
weather  to  put  into  Ireland,  and  there  necessa- 
rily detained  until  April,  1813,  when  it  departed 
again  for  the  United  States  with  a  British  li- 
cense, was  protected  from  capture  by  the  armed 
vessels  of  Uie  United  States,  on  the  voyage,  by 
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the  president  b  instraotions  of  the  28th  of  AuffQit, 
1812.     Tkt  Mary,  ib.  126. 

168.  Where,  from  the  circumstances,  the  cotirt 
were  satisfied  thai  the  property  captured  in  truth 
belonged  to  an  American  citisen,  fraudulently 
covered  by  the  name  of  a  neutral,  it  was  con- 
demned as  the  property  of  citizens  found  trading 
with  the  enemy.     TAs  Rugtn,  1  Wheat.  62. 

V.     Capture  for  Breach  of  Jieutrality. 

169.  The  treaty  of  1795,  between  Spain  and 
the  United  States,  does  not  subject  the  goods  of 
either  party,  bein^  neutral,  to  condemnation  as 
enemy  property,  if  found  by  the  other  in  the 
vessel  of  an  enemy.  The  Ji'ereide,  9  Cranch, 
388. 

170.  Where  a  captured  cargo  belonged  one 
half  to  a  neutral,  and  the  other  half  to  an  enemy, 
and  there  were  papers  on  board  disclosing  the 
enemy's  interest,  it  was  held,  that  the  share  of 
the  neutral  should  not  be  confiscated  in  conse- 
quence of  his  having  sworn  falsely  that  he  was 
solely  inter€^sted ;  such  affidavit  not  being  em- 
ployed for  any  fraudulent  purpose,  and  not  hav- 
mg  been  filed,  until  an  order  for  further  proof 
hi^  passed  as  to  one  moiety,  the  other  having  been 
condemned  by  consent.    The  Betsey,  2  Gallis.  377. 

171.  if  the  owners  of  a  neutral  ship  violate 
their  neutrality  by  taking  a  decided  part  with 
the  enemy,  they  render  the  ship  liable  to  seixure 
and  confiscation.     Brig  Erstem,  2  Dall.  34. 

172.  As  to  what  acts  of  a  neutral  vessel  will 
render  her  thus  liable,  ib. 

173.  It  is  not  the  duty  of  a  neutral  master  to 
attempt  the  rescue  of  his  vessel,  captured  by  a 
belligerent,  as  he  might  thereby  subject  the  ves- 
sel to  condemnation.  The  Short  Staple  v.  U. 
States,  9  Cranch,  65. 

174.  The  share  of  a  partner  domiciled  in  an 
enemy  country  is  lawftil  prize.  The  Fronds, 
1  OaUis.  618. 

175.  The  share  of  a  partner  in  a  neutral  house, 
where  his  own  domicil  is  in  a  hostile  country, 
is  subject  to  confiscation, ^rc  bdli.  The  ArUonia 
Johanna,  1  Wheat.  159.  The  St.  J.  Indiano,  2 
Chillis.  268. 

176.  If  a  trading  house,  established  in  the 
enemy's  country,  ship  goods  on  their  own  ac- 
count to  one  of  the  partners,  who  is  domiciled  in  a 
neutral  country,  they  are  liable  as  prize.  Miter, 
if  the  shipment  is  made  by  the  order  of  the  part- 
ner, and  cm  his  separate  account  and  risk.  The 
St.  J.  Indiano,  2  Gallis.  268. 

177.  If  a  partner  in  <t  trading  house  in  a  neu- 
tral country  be  domiciled  in  the  enemy's  coun- 
try, and  ship  goods  to  the  partners  on  their  joint 
Account,  they  are  not  liable  to  condemnation. 
Aliter,  if  they  are  shipped  for  his  separate  ac- 
count. t6. 


VI.     Prize  Money  and  Ransom. 

178.  The  right  of  a  privateer's  crew  to  cap- 
tures is  not  founded  on  the  articles  of  agreement, 
but  on  the  privateer's  commission,  and  the  right 
cannot  be  destroyed  by  the  captain's  putting  a 
mariner  on  shore,  without  fhult.  Brig  Olouees- 
isr,  2  Dall.  36. 

179.  If  the  captain  of  a  vessel,  without  giving 
any  reason  for  his  conduct,  forces  some  of  his 
erew  on  shore  after  a  voyage  is  begun,  they  are 
entitled  to  share  in  the  prizes  taken.  Mahoon 
V.  Brig  OUmeester,  Bee,  395.  Keane  v.  Brig 
atoueester,  ib.  399. 

180.  A  libel,  by  the  crew  of  a  privateer,  for 


their  respective  proportions  of  a  pnze,  is  the 
proper  and  regular  mode  of  redress.  Brig 
Gloucester,  2  Dall.  36. 

IHI.  Prize  agents  have  an  authority  coupled 
with  an  interest,  and  cannot  be  divested  of  thei; 
authority,  without  a  discharge  of  their  interest 
The  St.  Latorence,  2  Gallis.  19. 

182;  Prize  agents  have  a  lien  on  the  prize  pro 
ceeds  for  their  disbursements  and  commissions , 
and  this  applies  to  prize  agents  de  facto,  though 
irregularly  appointed,  ib. 

IBS.  Where  the  proceeds  of  the  sale  of  a  prize 
have  been  paid  to  prize  agents,  and  the  cause  is 
no  longer  pending,  the  proper  jurisdiction  is  the 
district  court ;  but  where  the  proceeds  remain  in 
the  circuit  court,  application  may  be  originally 
made  there  to  compel  distribution,  ib. 

184.  In  the  absence  of  ail  other  regular  prize 
agents,  the  owners  of  the  ship  and  their  agents 
are  entitled  to  the  control  of  the  captured  prop<« 
erty.  ib. 

185.  A  commander  of  a  privateer,  authorized 
to  award  certain  reserved  shares  among  the  most 
deserving,  cannot  award  a  share  to  himself,  ib. 

186.  In  cases  of  joint  capture  by  privateers, 
they  share  in  proportion  to  the  number  of  men 
composing  their  respective  crews.  The  Despatch, 
2  Gallis.  1. 

187.  If,  at  the  time  of  a  prize  taken  by  a  vessel  of 
war,  another  vessel  be  in  sight  and  in  a  possible 
condition  to  loin  in  the  battle,  she  will  be  allowed 
a  share  of  the  prize  in  proportion  to  her  men 
and  guns ;  but  not  if  it  be  manifestly  impossible  for 
her  to  take  any  part  in  the  battle.  Rice  v.  Tay» 
lor.  Bee,  386.  This  right  is  founded  on  the  pre- 
sumption  of  law  that  the  sight  of  such  vessel 
induced  the  prize  to  surrender.  Pray  v.  Brig 
Recovery,  Bee,  393. 

188.  tn  cases  of  capture  from  enemies,  persons 
in  other  vessels  acquire  no  right  merely  by 
seeing  the  capture  made.  Talbot  v.  Three  Brigs^ 
1  Dall.  95. 

189.  If  a  mariner  ship  on  board  a  privateer, 
and  afterwards,  before  the  departure  on  the  cruise, 
he  is  disabled,  and  leaves  by  common  consent, 
he  is  not  entitled  to  share  in  the  prizes  made 
during  the  cruise.  Aliter,  if  the  disability  oc- 
curred during  the  cruise.  Ex  parte  Qiddings,  2 
Gall'rs.  56. 

190.  To  deprive  a  commander  of  a  squadron 
of  his  flag-twentieth  of  a  prize  made  by  a  ship 
under  his  command,  on  account  of  having  left 
his  sUtion,  within  the  act  of  the  23d  April,  1800. 
c.  53,  §  6,  it  is  indispensable  that  some  local 
situation  should  have  been  assigned  to  him. 
Decatur  v.  Chew,  1  ib.  506. 

191.  The  commander  of  a  squadron  is  entitled 
to  the  flag-twentieth  of  all  prizes  made  by  a  ship 
under  his  command,  although  the  ship  in  which 
the  commander  is  may  be  blockaded  by  a  su 
perior  force,  ib. 

102.  Prize  goods,  brought  in  by  ships  of  war  of 
the  United  States,  are  liable  to  the  payment  of 
duties,  as  to  the  moiety  belonging  to  the  captors; 
but  no  duties  are  payable  on  the  moiety  belong* 
ing  to  the  United  States.  The  Liverpool  Hero,  2 
Gallis.  184. 

193.  If  a  single  mariner  withholds  his  consent, 
and  the  cruise  is  broken  up  by  the  rest  of  those 
concerned,  and  a  new  cruise  commenced,  this 
must  be  done  subject  to  the  legal  claim  of  the 
unconsenting  manner,  of  wages  or  prize-money 
that  may  accrue  during  the  term  of  the  first 
cruise  for  which  he  contracted.  Hainey  v.  The 
Tristram  Shandy,  Bee,  414. 

194.  Where  a  cruis*  was  broken  up  by  the 
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wrongful  desertion  of  the  crew,  after  the  priva- 
teer returned  to  her  home  port  in  conaequence  of 
diatreas,  and  the  ownera  were  therabj  obliged  to 
abandon  the  cruise,  and  a  new  one  waa  under- 
taken by  a  crew  composed  partly  of  the  old  crew, 
and  partly  of  other  persons,  it  waa  held,  that  the 
first  cruise  was  completely  determined,  and  that 
no  peraon  employed  in  the  JLtmI  croiae  and  not 
in  the  second  cruise  was  entitled  to  shares  in 
prixea  made  in  the  aecond  cruise.  BUnclMrd  ▼. 
Haven^  1  Maaon,  346. 

195.  A  parol  aaaignment  of  a  share  in  prises 
is  void.     The  Dash,  1  Maaon,  4. 

J  96.  If  the  shipping  articlea  omit  to  state  the 
ahares  to  which  aome  of  the  officera  and  crew 
are  entitled,  they  are  still  entitled  to  claim  their 
shares  under  the  prize  act  of  the  26th  June, 
1612.  ib, 

197.  Prize  money  must  be  distributed  accord- 
ing to  some  written  agreement  of  the  parties; 
otherwise,  it  is  distributable  according  to  the  4th 
aection  of  the  prize  act  of  the  26th  June,  1812, 
c.  107.  A  parol  agreement  as  to  diatribution  ia 
void.  ib. 

198.  It  is  competent  for  a  friendly  belligerent 
to  ransom  the  property  of  a  neutral  after  capture. 
Maisonnaire  t.  Keating,  2  Gallia.  325. 

199.  Duress,  arising  from  threats  of  destruction 
of  the  vessel  and  cargo,  does  not  avoid  a  contract 
of  ransom,  where  the  capture  waa  justified  by 
probable  cause,  ib. 


PROCESS. 

The  act  of  Maasachusetts  of  1797,  e.  50,  pre- 
scribing the  mode  of  serving  process,  does  not 
apply  to  a  caae  where  the  defendant  has  been 
an  inhabitant,  but,  at  the  time  of  the  auit  brought, 
has  his  actual  domicil  in  another  state  or  coun- 
try.   Piquet  V.  Swan,  5  Mason,  35. 


PROHIBITION. 

1.  The  granting  of  a  writ  of  prohibition  is  in 
a  great  degree  discretionary  :  generally,  a  prohi- 
bition may  be  awarded  as  well  before  as  after  sen- 
tence ;  but  not  in  caae  the  court  had  juriadiction 
of  the  matter,  but  was  restrained  by  aome  atatute : 
then,  if  the  party  by  pleading  admit  the  jurisdic- 
tion, a  prohibition  would  not  be  granted.  Oray 
V.  Court,  ^c.  3  M*Cord,  175. 

2.  A  prohibition  may  issue  upon  a  auggestion 
that  the  cause  originally,  or  aome  matter  arising 
therein,  belongs  to  the  jurisdiction  of  another 
court ',  but  it  will  not  lie  after  aentence,  unless 
the  want  of  jurisdiction  appear  on  the  face 
of  the  proceedings.  State  v.  Whute,  2  N.  d&  M. 
174. 

3.  A  prohibition  will  lie  to  an  inferior  court, 
to  restram  proceedings  in  case  brought  within  its 
jurisdiction  by  a  legu  fraud.  Bamsay  v.  Court 
of  fVardons^  2  Bay,  180. 

4.  A  general  demurrer  was  pleaded,  to  a  dee* 
laration  in  prohibition,  which  stated  a  trial  by 
unauthorized  individuals,  and  the  admission  of 
testimony  in  opposition  to  the  rules  of  law  :  the 
truth  of  the  facta  alleged  bein^  thereby  admitted, 
a  prohibition  issued  without  view  of  the  proceed- 
ings of  the  court  below.  State  v.  Hudnall,  2  N. 
&,  M.  419. 

5.  An  error  of  law,  manifestly  appearing  on 
the  face  of  the  proceedings  of  an  inferior  court, 


will  authorise  the  issuing  of  a  writ  of  prohibi* 
tion.     State  v.  RidgeU,  2  Bailey,  5G0. 

6.  A  prohibition  waa  issued  where  an  ordinary 
granted  a  warrant  to  seize  goods  from  one  in  poa- 
scssion  claiming  a  title  to  them,  but  which  were 
aaid  to  belong  to  the  estate  of  an  intestate.  Jlli»- 
tes  V.  MiUkeU,  2  BaUey,  226. 

7.  A,  owing  B  $80,  gave  him  four  single  bills 
for  ^20  each,  payable  at  different  timea.  Afler 
the  last  bill  became  due,  B  obtained  a  warrant, 
from  a  justice  of  the  peace,  to  recover  the  aev- 
eral  auma.  Held,  that  A  might  procure  a  writ 
of  prohibition,  to  prevent  the  justice  firom  pro- 
ceeding, he  havin^r  no  juriadiction  in  the  caae,  aa 
all  the  notes  constituted  but  one  debt  Huison  v. 
Lowry,  2  Virg.  Caa.  42. 

8.  And  if  the  judsmenta  have  been  actually 
rendered,  the  executiona  levied,  and  the  monev 
in  the  handa  of  the  officer,  the  prohibition  will 
atill  proceed,  the  officer  having  had  notice  not  to 
pay  over.  t^. 

9.  A  prohibition  will  not  lie,  against  justices 
and  freeholders  of  South  Carolina,  merely  for 
irregularity  in  their  proceedings  under  the  acta 
of  1612  and  1817,  giving  them  juriadiction  over 
cases  between  landlords  and  tenants,  if  they  act 
within  their  juriadiction.  M' Donald  v.  E^fe,  1 
N.  &.  M.  501. 

10.  A  prohibition  will  lie  to  reatrain  the  court 
of  wardena  of  the  city  of  Charleston,  S.  C,  from 
levying  an  unconstitutional  fine.  ZyUirm  v. 
Corporation,  J  Bay,  382. 

11.  A  prohibition  will  not  lie,  againat  the  rov- 
ernor  of  South  Carolina,  to  restrain  him  from 
granting  a  commission  to  a  aheriff  who  has  been 
improperly  elected.    Oreeir  v.  Taylor^  4  M'Cord 

12.  Where  an  issue  ia  made  dp  in  prohibition 
to  trv  the  facta  in  a  case  concerning  the  authori- 
ty of  the  commiaaioners  of  the  roads,  in  South 
Carolina,  it  is  for  the  purpose  of  informing  the 
court ;  and  it  therefore  ia  a  caae  for  mere  nomi- 
niJ  damagea ;  and  if  the  jury  find  more,  a  new 
trial  will  be  granted,  unless  the  dama|(ea  be  re- 
leased to  one  shilling.  Qlopor  v.  Simmons,  4 
ib.  67. 

13.  A  writ  of  prohibition  will  be  awarded,  by 
the  district  court  of  Virginia,  to  a  justice  of  the 
peace  aasumin^  to  bold  plea  of  an  account  for 
rent  of  X3,  which  rent  was  reserved  by  deed  to 
Lord  Fairfax  and  his  heirs.  Miller  v.  MarskalL  I 
Virg.  Cas.  158. 

14.  A  writ  of  prohibition  will  not  be  allowed 
in  New  York,  where  the  aubject-matter  is  within 
the  jurisdiction  of  the  subordinate  tribunal.  Peo- 
pU  V.  Seward,  7  Wend.  518. 

15.  In  New  Jersey,  a  writ  ei  prohibition  wiU 
not  be  granted  by  tne  aupreme  court  to  prohibit 
a  court  of  quarter  aessions  fVom  granting  a  new 
trial,  after  a  final  judgment  haa  been  entered 
State  V.  Price,  3  Halst.  358. 
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VII.    IflMt  wUl  disekttrge  an  Indcrser  or  At' 

m 

sigfior, 
ITIII.    Of  taking  Jfotes  guijea  to  EquiHeo  bo^ 
twoen  Parties. 
IX.    Illegal  Consideration  and  Fraud. 
X .    Of  the  Consideration  generally^  and  here^ 
in  of  Defences  to  Jletions  from  Want  or 
Failure  of  Consideration, 
XI.    Other  Drfenees, 
XII.    When  and  where  Notts  become  due. 

XIII.  Days  of  Chraee, 

XIV.  Notice  through  the  Post-OJice. 
XV.    Actions  on  lost  Notes. 

XVI.    Parties  to  Actions. 
XVII.    Who  may  be  Witnesses. 
XVIII.    Actions  on  Notes,  Pleadings,  Evidence, 
Damages,  and  Interest. 

I.    Form,  Requisites,  {re. 

I.  Although  no  partioular  form  it  necetsary  to 
make  a  note,  yet  the  writingr  miiat  show  an  un- 
dertaking or  engagement  to  pay,  and  to  a  person 
named  in  it,  or  to  bearer  or  holder  of  the  instrn- 
ment.  Smith  v.  Bridges,  Breese,  2.  Hitchcock 
▼.  Cioutior,  7  Verm.  22. 

9.  Any  written  promise  to  pay  money  uncon- 
ditionally is  a  promissory  note.  Woodfolk  ▼. 
Leslie,  2  N.  &.  M.  585.  Pepoon  ▼.  Stagg,  1  ib. 
103. 

3.  A  promissory  note,  when  indorsed,  becomes 
a  bill  of  exchange.    Irvin  y.  Maury,  ]  Mis.  194. 

4.  A  promissory  note  is  not  invalidated  by  be- 
ing antedated.  Gray  v.  Wood,  2  Mar.  &  J.  328. 
Riehter  y.  Sdin,  8  S.  d&  R.  425. 

5.  A  note  takes  its  effect  by  delivery,  and  from 
the  time  of  delivery  4  but  a  delivery,  and  at  the 
time  of  the  date,  will  be  presumed,  until  the 
contrary  appear.  Woot^ford  v.  Dorwin,  3  Verm. 
82. 

6.  A  note  cannot  be  an  escrow,  delivered  di- 
rectly to  the  promisee.  Badeock  v.  Steadman,  1 
Root,  87. 

7.  £very  negotiable  note  must  be  negotiated 
by  the  person  (or  his  representative)  to  whom 
the  note  was  made  payable,  and  not  by  a  person 
of  the  same  name.  Foster  v.  Shathtck,  2  N. 
Hamp.  446. 

8.  An  instrument,  in  these  words,  ^*  Good  to 
Robert  Cochran,  or  order,  for  thirty  dollars,  bor- 
rowed money,">  is  a  food  neffotiable  promissory 
note.     Franklin  v.  March,  6  ib.  364. 

9.  A  note,  payable  *'  in  leather  such  as  suits,'* 
M  payable  in  such  leather  as  will  suit  the  payee. 
Bailey  v.  Simonds,  ib.  159. 

10.  A  note,  to  pay  jB60,  in  cattle,  by  a  cer- 
tain day,  or  to  pay  x50  in  money,  is  a  note  for 
£50  in  money,  if  the  cattle  are  not  paid.  Hun 
V.  Higby,  2  Root,  190. 

II.  A  note,  payable  to  A,  or  bearer,  in  York 
bills  or  specie,  is  a  negotiable  note,  in  New  York, 
under  the  statute.    Keith  v.  Jones,  9  Johns.  120. 

12.  A  writing,  by  which  A  promised  to  pay  the 
president,  &c.,  of  a  turnpike  company  $125  for 
five  shares  of  the  capital  stoA  of  the  corpora- 
tion, in  such  manner  and  proportion,  and  at  such 
time  and  place,  as  the  president,  dkc.,  should 
require,  is  a  promissory  note,  in  New  York. 
Qoshen  l^mpike  v.  Hartin,  ib.  217. 

13.  A  note  for  £56,  lawfbl  money,  to  be  paid 
in  one  shilling  orders,  at  their  value  in  May,  A. 
0.  1785,  is  a  note  for  £55,  lawful  money,  paya- 
ble in  one  shilling  orders,  at  their  value  in  A.  D. 
1785.    Ho/Zv. ,1  Root,  493. 

14.  A  promissory  note,  given  at  Wyoming,  in 
1778,  for  «« lawfiilnumey/^xuMas  lawfU  money 
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of  Connecticut,  and  is  governed  bythedepre* 
ciating  scale  of  that  state.  Dorrance  v.  ^ewart^ 
1  Yeates,  349. 

15.  An  indictment  for  cheating,  at  common 
law,  in  passing  certain  promissory  notes,  of  no 
value,  pretending  that  they  were  current  bank 
notes,  is  not  sustainable,  promissory  notes  not 
being  public  tokens,  like  bank  notes,  and  it  not 
being  averred  that  these  bore  the  semblance  of 
bank  notes.     State  v.  PatiUo,  4  Hawks.  348. 

See  Cheat,  22. 

16.  An  instrument  for  the  payment  of  money, 
not  payable  to  any  particular  person  or  to  bearer, 
is  not  negotiable ;  and  it  was  held,  that  a  memo- 
randum, made  by  a  payee,  of  a  note  for  |^00, 
on  the  back  thereof,  m  these  words,  *'  Mr.  A, 
pay  on  within  $750,"  did  not  authorise  a  recov- 
ery on  the  money  counts  by  the  holder  against 
the  payee.     Douglass  v.  Wtlkeson,  6  Wend.  637. 

17.  The  writing, «'  Due  J.  F.  $141.75,  which  I 
promise  to  pay  T.  C,  sheriff  of  B.  county,  to 
satisfy  an  attachment,"  Ac,  signed  '*  J.  B.,"  is 
a  promissory  note,  upon  which  J.  F.  has  a  right 
of  action,  as  payee.  Bowie  v.  Foster,  Minor,  %4. 

18.  But  his  declaration  need  not  set  out  the 
capacity  in  which  T.  C.  is  to  receive  the  money, 
nor  the  purpose  to  which  he  is  to  apply  it.  ib. 

19.  A  note,  made  payable  at  a  bank,  but  no4 
actually  negotiated  there,  is  not,  in  Kentucky, 
mercantlie  paper,  and  treated  as  a  bill  of  ex- 
change.  Stajm  V.  Anderson,  1  A.  K.  Marsh.  535. 

20.  *^Due  A  B  $325,  payable  on  demand,**  was 
held  to  be  a  promissory  note.  Kimball  v.  Hunt- 
ington,  10  Wend.  675. 

21.  So  is  a  writiner  in  the  words,  **  Due  J.  J., 
or  bearer,  the  sum,  £c.,  money  borrowed,  &c.," 
and  signed  by  the  maker.  Johnson  v.  Johnson, 
Minori  263. 

22.  A  conditional  promise,  in  writing,  for  the 
payment  of  money,  is  a  promissory  note,  within 
the  meaning  of  the  Ohio  statute,  dispensing  witli 
proof  in  certain  cases  ;  and  in  an  action  on  such 
writing,  signed  by  four,  where  process  is  served 
on  two  only,  the  execution  by  the  other  two 
need  hot  be  proved.  Ring  v.  Foster,  6  Ham. 
279. 

23.  A  note,  by  which  is  promised  the  payment 
of  "  eight  hundred  and  sixty-eight,  for  value  re- 
ceived— $868/'  is  a  good  note.    M'Coy  v.  CHI 
mare,  7  Ham.  (Part  1st,)  268. 

24.  A  note,  intended  to  be  made  for  eight 
hundred  dollars,  is  indorsed  by  the  payee  for  the 
maker's  accommodation.  It  was  held,  the  maker 
might  insert  the  word  *'  hundred,"  when  he  dis- 
covered it  to  be  a  note  for  eight  dollars  only. 
Boyd  V.  Brotherson,  10  Wend.  ^. 

25.  In  a  note  given  for  <*  thirty-two,  twelve 
shillings,  and  Bre  pence,  lawful  money,"  the 
word  ^^  pounds  "  is  necessarily  implied,  and  need 
not  be  averred,  in  a  declaration  on  such  note. 
Booth  V.  Wallace,  2  Root,-247. 

26.  The  Ohio  statute  of  1820  makes  no  change 
in  the  rule  of  the  law  merchant,  relative  to  nego- 
tiable paper  strictly  commercial,  such  as  that  on 
its  face  negotiable  at  banks.  Davis  ▼.  Herrick^ 
6  Ham.  55. 

^  27.  A  note,  payable  to  A  or  bearer,  *<  in  good 
merchantable  whisky,  at  trade  price,"  cannot  be 
sued  by  the  *'  bearer  "  in  his  own  name.  Rhodes 
V.  LinaUy,  3  ib.  51. 

28.  A  note,  promising  to  pay  A  or  order  $500, 
in  the  notes  of  chartered  banks  of  Pennsylvania* 
is  not  a  negotiable  note  on  which  the  mdorseo 
can  sue  in  his  own  name.  M^Cormickv.  Trotterf 
10  8.  db  R.  94. 

89.  By  statute  of  Alabama,  notes  made  payai* 
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ble  in  **  caBh  notes  '*  are  negotiable.     Goading  t. 
Britain,  1  Stew.  d&  Port.  282. 

30.  A  note,  payable  to  the  bearer  in  gooda,  ia 
not  negotiable.     Clark  y.  King,  2  Maaa.  524. 

31.  A  promiasory  note  payable  in  cash,  or  spe- 
cific articles,  is  not  negotiable.  Matthews  ▼. 
Hmtgkton,  2  Fairf.  377. 

32.  A  promissory  note,  p^able  **  in  bank  notes 
current  in  the  city  of  New  York,'*  is  a  negotiable 
note  within  the  New  York  statute.  Judak  ▼. 
Harris,  19  Johns.  144. 

33.  A  writing  in  these  words,  ^^  Due  L.  R.,  or 
bearer,  one  day  from  date,  two  hundred  dollars, 
twenty-six  cents,  for  yalue  received,"  is  a  good 
promissory  note,  and  may  be  declared  on  as  such. 
Rvssell  y.  Whipple,  2  Cow.  536. 

34.  A  memorandum,  **  Good  for  ^ —  on  de- 
mand," held  not  to  support  an  action  against  the 
signer,  without  proof  of  title  in  the  plaintiff. 
Brovm  v.  GUman,  13  Mass.  158. 

35.  A  note  '*  payable  in  Pennsylyania  or  New 
York  paper  currency,  to  be  current  in  the  state 
of  Pennsylvania  or  the  state  of  New  York,"  is 
not  a  promissory  note  for  the  payment  of  money 
within  the  sUtute.  (1  R.  L.  151.)  LeiJber  v. 
Goodrich,  5  Cow.  186. 

36.  A  note  payable  in  current  bank  bills  is  not 
negotiable,  and  the  indorser  is  not  bound.  Gray 
T.  Donahoe,  4  Watts,  400. 

37.  A  note  payable  in  ^'  the  office  notes  of  a 
bank  "  is  not  negotiable.  Irvine  v.  Lowry,  14 
Pet.  293. 

38.  Treasury  notes  issued  under  the  act  of 
October  12,  1838,  are  promissory  notes  under  the 
act  of  March  3,  1825.     U.  States  v.  Hardyman, 

13  ib.  176. 

39.  The  words,  **Due  to  the  bearer  hereof 
£ — ,  which  1  promise  to  pay  to  A  or  order  on 
demand,"  do  not  constitute  a  note  payable  to 
bearer,  but  it  must  be  tranferred  by  indorse- 
ment.    Cock  y.  Fellows,  1  Johns.  143. 

40.  A  memorandum,  reciting  the  assignment 
of  a  promiasory  note,  and  engaging  to  pay  a  stip- 
ulated sum  for  it,  is  a  negotiable  security.  El' 
Uott  V.  Smitherman,  2  Dev.  &.  Bat.  338. 

41.  A  guaranty,  written  on  a  negotiable  note, 
but  not  mentionmg  any  guarantee,  is  not  nego- 
tiable. TVua  v.  Ftdler,  21  Pick.  140.  Tiiylor  v. 
Binney,  7  Mass.  479. 

42.  A  note  payable  in  "foreign  bills"  is  not 
negotiable.  Jones  v.  Fales,  4  Mass.  245.  Young 
v.  Adams,  6  Mass.  182,  188. 

43.  The  words  <* foreign  bills,"  or  "facilities," 
written  underneath  and  at  the  left  hand  of  a 
note,  were  held  to  be  part  of  it,  parol  evidence 
of  such  intent  being  ffiven,  and  to  mean  that  it 
was  payable  in  such  bills  or  facilities.  Jones  v. 
Fales,  4  Mass.  245.     Springfield  Bank  y.  Merrick, 

14  Mass.  322. 

44.  A  person  to  whom  a  note  had  been  in- 
dorsed as  collateral  security  returned  it  to  the 
indorser  after  maturity,  and  took  other  security 
in  exchange.  Held,  that  there  was  not  such  a 
payment  as  would  take  away  its  negotiability. 
Emerson  v.  Cutts,  12  Mass.  76. 

45.  A  note  payable,  "  provided  the  ship  Mary 
arrives,"  Slc,,  "  firee  from  capture  and  condem- 
nation," is  not  negotiable.     CooUdge  v.  Buggies, 


15  Mass.  387.    See  Tktcker  v.  Maxwell, 
143. 

46.  A  note  payable  to  S.,  or  order,  on  a  certain 
day,  "  or  when  he  completes  the  building  accord- 
ing to  contract,"  is  negotiable.  Stevens  v.  Blunt, 
7  Mass.  240. 

47.  An  action  by  petition  and  summons  will 
not  lie  on  a  note  given  for  the  hire  of  a  family  of 


slaves,  for  which  the  obligor  was  to  pay  $100, 
and  find  them  in  the  customary  winter  and  sum 
mer  clothing.     Wright  v.  Coleman,  4  Bibb,  252. 

48.  Nor  upon  a  note  in  these  words;  *'I>ue 
F.  K.  £139  10^.,  the  freight  to  be  deducted;' 
and  the  amount  of  the  freight  is  matter  of  de- 
fence.    Kalfus  V.  Watts,  Litt.  Sel.  Cas.  197. 

49.  The  Kentucky  act  of  1812,  placing  un- 
sealed writings  on  the  same  footing  as  sealed,  ap- 
plies to  notes  that  have  been  placed  on  the  same 
footing  with  bills  of  exchange.  Clark  v.  Sehwing^ 
1  Dana,  333. 

50.  The  negotiability  of  a  promissory  note, 
payable  to  order,  is  not  restrained  by  the  circum- 
stance of  its  having  been  given  for  the  purchase 
of  real  estate  in  Louisiana,  and  the  notary, 
before  whom  the  contract  of  sale  is  executed, 
writing  upon  it  the  words  ne  varietur,  according 
to  the  laws  and  usages  of  that  state,  and  other 
countries  governed  by  the  civil  law.  Fleckner 
V.  U.  States  Bank,  8  Wheat  338. 

51.  A  note  without  the  word  "  order "  or 
**  assigns,"  is  assignable  in  New  Jersey.  Halse^ 
V.  Dehart,  Coxe,  93. 

52.  A  note  is  valid  in  New  York,  though  not 
stamped  according  to  the  laws  of  a  foreign  coun- 
try where  it  was  made,  it  being  payable  to  a 
person  in  New  York.  Ludlow  v.  Van  Rensselaer ^ 
I  Johns.  94. 

53.  Notes  delivered  after  the  time  they  bear 
date  are  valid  only  from  the  day  of  delivery, 
and  are  considered  as  made  on  that  day.  Lan- 
sing  v.  Gaine,  2  Johns.  300. 

M.  A  promissory  note  given  to  the  wife,  while 
she  lives  separate,  is  the  property  of  the  husband, 
and  needs  not  his  assent.  Swann  v.  Gauge, 
]  Hayw.  3. 

55.  A  promissory  note  is  not,  in  Kentucky, 
treated  as  a  bill  of  exchange,  merely  firom  beinf 
made  payable  at  a  bank,  unless  it  is  discounted 
there.    Jones  v.  Wood,  3  A.  K.  Marsh.  162. 

56.  A  note,  signed  at  one  time  and  witnessed 
at  another,  without  the  knowledge  or  consent  of 
the  promisor,  is  not  so  witnessed  as  to  avoid  the 
statute  of  limitations,  nor  so  altered  as  to  render 
the  note  void.     Smith  v.  Dunham,  8  Pick.  246. 

57.  An  insurance  company  may  make  a  valid 
promissory  note.  Barker  v.  Mechanic  Ins.  Co,  3 
Wend.  94. 

58.  An  obligation  for  $300,  payable  in  cash 
notes  on  good  men,  is  not  a  contract  for  the  pay- 
ment or  delivei^  of  property  within  the  meaning 
of  the  act  of  Tennessee  of  1807,  c.  95.  Shelby 
V.  Wayne,  Mart.  &  Yerff.  93. 

59.  In  cases  to  which  the  act  does  apply,  no 
notice  to  the  payor  by  the  payee  need  be  averred 
in  the  declaration.  The  party  who  wishes  to 
take  advantage  of  its  provisions  must  rely  upon 
it  by  plea.  t^. 

w.  An  instrument  in  writing,  not  under  seal, 
whereby  M.  acknowledges  to  have  received  of  S. 
four  bushels  of  rye,  for  which  he  is  to  return  to 
said  S.four  and  a  half  bushels,  the  said  rye  to  be 
sowed  on  shares,  between  said  S.  and  M.,  on  the 
farm  of  M. ;  said  M.  not  to  convey  or  sell  to  any 
person  without  this  restriction,  **that  S.  is  to 
have  his  pay  out  of  M.'s  part,"  is  not  an  ^*  assur- 
ance "  within  the  meaning  of  the  60th  section 
of  the  New  Jersey  act,  (R.  L.  260,)  for  the  unlaw- 
fully or  maliciously  tearing  of  which  a  man  may 
be  indicted.    State  v.  Farrand,  3  Halst.  333. 

61.  A  note  in  the  form  *'  I  promise,"  dtc.,  sub- 
scribed by  two  persons,  is  a  joint  and  several 
note.     Hemmenway  v.  Stone,  7  Mass.  58.     Bar 
net  v.  Skinner,  2  Bailey,  88. 

63.  But  if  one  of  tnem  adds  to  hia  signature 
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**  ^urety,'*  his  undertaking  it  collateral.    LUHe  v. 
Wesson,  1  Mast.  156. 

63.  By  the  Alabama  statute,  every  joint  prom- 
issory note  is  deemed  a  joint  and  seyeral  note ; 
and  if  a  writ  issues  against  several  joint  makers, 
it  may  be  discontinued,  as  to  one  or  more  of 
them,  after  the  return  of  the  writ,  and  judgment 
be  obtained  against  the  others.  9mitk  ▼■  Vlapp^ 
15  Pet.  125. 

64.  A  note  by  which  J.  F.,  president  of  a  cor- 
poration, promises  to  pay  a  sum  certain,  is  not  the 
note  of  the  company,  but  of  the  maker.  Barker 
V.  Meckanie  Ins,  Co,  3  Wend.  94. 

65.  On  a  note  running,  "  I  promise  to  par," 
signed,  *<For  the  M.  &  F.  Company,  W.  M., 
President,"  W.  M.  is  individually  liable.  M'Bean 
V.  Morrison,  1  A.  K.  Marsh.  545. 

66.  Underneath  B*s  promissory  note,  A  wrote 
that  he  acknowledged  himself  '*  holden  as  sure- 
ty "  for  the  payment  of  it.  Held,  that  it  was  a 
joint  and  several  note.  Hunt  v.  Adams,  5  Mass. 
358.    t6.  6ib.  519. 

67.  A  note  was  signed  by  A  and  B,  with  the 
addition,  **  Trustees  of  Union  Religious  Society," 
which  was  a  corporation.  Held,  that  they  were 
personally  liable;  the  addition  being  a  mere 
descr^tio  parsonarum,  HiUs  v.  Bannister,  8 
Cow.  31. 

68.  A  note  written  thus,  *^The  President  gnd 
Directors  of  the  Woodstock  Glass  Co.  promise  to 
pay,"  Ac,  and  signed  **•  W.  H.,  President,"  was 
held  binding  on  ine  company,  although  its  real 
name  was  "The  Woodstock  Glass  Company," 
of  which  W.  H.  was  president.  Mott  v.  Hicks,  1 
ib.  513. 

69.  In  a  promissory  note  in  the  following 
words,  **  For  valoe  received,  I  promise  to  pay  to 
Quincy  Railway  Company  or  order  one  thousand 
and  thirty  dollars,  in  six  months,"  the  inserting 
of  the  words  "  the  order  ef  E.  P."  over  "  Quincy 
Railway  Company  or  order,"  without  erasing 
the  latter  words,  by  the  treasurer  of  said  com- 
pany, unknown  to  the  maker,  in  an  action 
brought  by  the  payee  against  the  maker,  was 
held,  in  the  absence  of  fraud,  not  to  be  an  altera- 
tion affecting  the  validity  of  the  note.  Granite 
Raihoay  Co,  v.  Bacon,  15  Pick.  239. 

70.  A  note  under  seal  is  not  negotiable.  Parks 
V.  Duke,  2  M'Cord,  380.  Foster  v.  Floyd,  4  ib. 
159. 

71.  A  sealed  instrument  is  not  a  note,  and  can- 
not be  sued  as  such.  Brovm  v.  Lockhart,  1  Mis. 
409. 

72.  In  Kentucky,  an   unsealed  note  for  the 
payment  of  money  is  a  specialty,  and  will  not 
support  assumpsit.    Jforton  v.  Allen,  3  A.  K. 
Marsh.  284. 

73.  Motes  under  seal  for  the  payment  of  money 
negotiated  before  due,  in  good  faith,  are  to  be  re- 
garded as  commercial  paper,  and  the  makers  can- 
not avail  themselves  of  any  breach  of  confidence 
by  one  of  the  parties  in  filling  them  up  and  put^ 
ting  them  in  circulation.  Bank  of  St.  ClairsviUe 
V.  Smith,  5  Ham.  222. 

74.  In  debt  on  an  instrument  which  was,  in  its 
form,  a  promissory  note  for  money,  concluding, 
** witness  the  hands"  of  the  parties,  to  which 
scrolls  by  way  of  seals  were  put,  it  was  held, 
that  the  instrument  was  properly  described,  in 
the  declaration,  as  a  promissory  note.  Feasley  v. 
Boatwrifkt,  2  Leigh.  195. 

75.  If  a  promissory  note  be  indorsed  under 
seal,  its  negotiable  character  is  not  thereby 
destroyed,  nor  by  the  indorsement  of  specific  ar- 
ticles, iron,  s.  g.    Ege  v.  Kyle,  2  Watts,  222. 


76.  A  note  executed  on  Saturdaj  night,  be- 
tween the  hours  of  11  and  12  P.  M.,  is  not 
executed  on  the  Lord*s  day.  Mun^ford  v.  Btiel, 
1  Root,  145. 

77.  A  note  does  not  lose  its  negotiability  by  an 
indorsement  in  blank,  or  to  A,  omitting  the 
words,  "or  his  order."  Otherwise,  of  a  direc- 
tion to  pay  the  contents  to  "  my  use,"  or  "to  the 
use  of  a  third  person,"  or  to  carry  the  bill  to  the 
credit  of  a  third  person.  Parsons,  C.  J.,  in  Rice 
V.  Steams,  3  Mass.  225,  227. 

78.  A  note  does  not,  as  against  prior  parties, 
cease  to  be  negotiable  by  payment  by  an  indorser. 
Guild  V.  Eager,  17  ib.  G15.  Eaton  v.  Carey,  JO 
Pick.  211.  Contra,  Boylston  v.  Greene,  8  Mass. 
465.     Blake  v.  Sewall,  3  ib.  556. 

79.  An  instrument  was  executed  in  the  usual 
form  of  a  negotiable  promissory  note,  payable  on 
demand,  wim  interest.  The  payee  at  the  same 
time  signed  an  agreement  upon  the  same  paper 
underneath  the  note,  by  which  he  agreed  to 
"take  the  above  note "  in  certain  labor,  if  done 
within  six  months.  The  six  months  expired,  and 
there  was  no  evidence  that  the  promisor  had 
performed,  or  offered  to  perform,  the  labor.  It 
was  held,,  that,  under  such  circumstances,  the 
two  instruments  were  not  to  be  construed  to- 
gether, as  parts  of  the  same  contract,  and  that 
Uie  note  might  be  negotiated,  and  an  action  sus- 
tained, in  the  name  of  the  indorsee.  Odiome  v. 
Sargent,  6  N.  Hamp.  401. 


II.  Accommodation  Notes, 

80.  It  is  always  understood  that  a  note  indorsed 
for  the  maker's  accommodation,  to  be  discount- 
ed in  a  bank,  is  to  be  renewed ;  but  a  renewal  is 
not  an  extinguishment  of  the  debt,  and  will 
not  destroy  the  security  of  a  mortgage  or  other 
guaranty  given  to  indemnify  the  indorser,  when 
the  original  note  was  discounted.  Allston  v. 
Allston,  2  Hill,  S.  C.  362. 

81.  Where  a  note  was  indorsed  for  the  accom- 
modation of  the  maker,  delivered  to  him  to  be 
used  in  renewal  of  a  former  note  about  to  fall 
due,  but  transferred  by  the  maker  as  collateral 
security  for  the  payment  of  another  debt,  it  can- 
not be  enforced  against  the  indorser  by  the  cred- 
itor.    Warddl  v.  Howell,  9  Wend.  170. 

82.  The  plaintiff  made  a  note  for  the  accom 
modation  of  a  third  person,  and  the  defendant 
indorsed  it.    The  indorser  recovered  of  the  maker 
the  amount  of  the  note,     ^mons  v.  Hort,  Const. 
Rep.  573. 

^.  A  note  made  for  the  purpose  of  being  dis- 
counted at  a  usurious  interest,  and  indorsed  for 
the  accommodation  of  the  maker,  is  void,  in  its 
original  formation.  Bennet  v.  Smith,  15  Johns. 
355.  Munnu  v.  Commission  Co.  ib.  44.  Powell  v. 
Waters,  17  ib.  176. 

84.  Indorsers  of  promissory  notes,  indorsed  for 
the  use  and  accommodation  of  the  maker,  are  co- 
sureties, and  the  last  indorser  cannot  recover 
more  than  a  contributive  share  against  a  previous 
indorser.     Douglas  v    Waddle,  1  nam.  413. 

85.  An  indorser  of  a  note,  for  the  accommoda- 
tion of  the  maker,  and  without  consideration,  and 
that  fact  being  known  to  the  indorsee  when  he 
took  the  bill,  is,  notwithstanding,  liable  to  the 
indorsee.  Broton  v.  Mott,  7  Johns.  361.  And 
even  if  the  indorsee  takes  the  note  afler  it  is  due. 
ib. 

86.  But  where  there  has  been  fraud,  or  if  the 
indorsee  has  not  made  any  advance,  the  taking  it 
under  knowledge  of  the  want  of  consideration 
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will  let  in  a  defence.    Brow  t.  MoU^  7  Johns. 
961. 

87.  If  one  of  two  joint  payees  and  indorsers  of 
a  note,  discounted  for  the  accommodation  of  the 
maker,  die  before  the  note  falls  due,  his  repre- 
•entatiyes  are  not  liable  to  the  holder  for  any  part 
of  the  amount.  Kennedy  v.  Carpenter j  2  Whart. 
344. 

88.  In  an  action,  by  the  payee  against  the 
maker  of  a  promissory  note,  it  appeared  that  the 
note  was  made  for  the  accommodation  of  the 
payee,  to  enable  him  to  obtain  money  at  a 
particular  bank,  but  it  did  not  appear  that  the 
note  had  been  discounted.  Held,  that  the  plain- 
tiff was  not  entitled  to  recover.  JlUen  y.  Mat^ 
thews,  1  Stew.  273. 

89.  Where  a  party  indorsed  an  accommodation 
note  at  60  days,  and  the  maker,  after  refusal  by 
the  bank  to  discount  the  note,  passed  it  off,  when 
it  had  but  18  days  to  run,  for  lottery  tickets,  at 
retail  price,  the  vendor  knowing  that  he  was  not 
a  dealer  in  tickets,  and  being  informed  that  tl^e 
note  had  been  in  the  bank,  and  the  bank  marks 
being  upon  it,  it  was  held,  in  an  action  against 
the  mdorser,  that  the  circumstances  were  suffi- 
cient to  put  the  vendor  of  the  lottery  tickets  on 
inquiry,  and  that  he  was  chargeable  with  notice 
of  the  misapplication  of  the  note,  and  that  the  in- 
dorser  was  not  liable.  Brovm  v.  Taher,  5  Wend. 
566. 

90.  The  indorser  of  a  promissory  note,  for  the 
accommodation  of  the  drawer,  is  entitled  to  strict 
notice.  French  v.  Bank  of  Columbia,  4  Cranch, 
141 .     Bogg  V.  Keil,  1  Mis.  743. 

91.  A  note  was  indorsed  for  the  accommoda- 
tion of  the  maker,  for  the  purpose  of  having  it 
discounted  at  a  bank,  and  applied  to  certain  de- 
mands for  which  the  plaintiff  was  bound,  as  sure- 
ty for  the  maker.  The  note  was  delivered  to  the 
surety,  who,  with  a  knowledge  of  all  the  facts, 
offered  it  for  discount  at  the  bank,  whicii  was  re- 
fused, but  where  it  was  protested,  when  due,  at 
the  request  of  the  plaintiff.  Held,  that  the  plain- 
tiff could  not  sustain  an  action  on  the  note  against 
the  indorser.    Kasson  v.  Smith,  8  Wend.  4^7. 

92.  A  promissory  note,  negotiable  at  bank, 
was  made  and  indorsed  for  the  accommodation 
of  the  maker,  and,  being  left  by  him  with  a  sec- 
ond indorser,  to  be  lodged  in  the  bank  for  dis- 
count, was  fi^udulently  put  into  circulation  by 
such  second  indorser,  to  raise  money  thereupon 
for  his  own  use.  It  was  held,  that  a  third  in- 
dorser, who  knew  nothing  of  such  fraud,  might 
cause  the  note,  when  lodged  in  the  bank  for  col- 
lection, and  not  paid  when  due,  to  be  protested 
as  to  the  maker  and  prior  indorsers,  pay  it  him- 
self, and  maintain  an  action  against  the  maker 
and  first  indorser ;  notwithstanding  no  valuable 
consideration  passed  between  him  and  the  sec- 
ond indorser,  but  he  made  the  indorsement 
merely  for  the  purpose  of  enabling  such  second 
indorser  to  get  the  note  discounted  at  the  bank. 
Robertson  v.  Williams,  5  Munf  381. 

93.  A  promissory  note  was  indorsed  for  the 
accommodation  of  the  maker,  the  indorser  having 
no  funds  in  the  maker's  hands.  During  all  the 
time  from  the  making  of  the  note,  until  its  matu- 
rity, the  maker  was  insolvent,  but  that  fact  was 
not  known  to  the  indorser  at  the  time  of  his  in- 
dorsement. The  indorser  held  the  goods  for 
which  the  note,  was  ^ven  as  security  for  his 
indorsement.  It  was  held,  that  neither  of  these 
circumstances,  nor  all  combined,  constituted  any 

f  round  for  dispensi  ig  with  notice  to  the  indorser. 
loUand  y.  Turner,   0  Conn.  308. 


III.   Indorsement  and  Transfer  of  ICotes;  RigktB 
and  LiabtlUUs  of  Indorsers,  ^. 

94.  The  indorsement  of  a  note,  in  presnm^ 
tion  of  law,  is  contemporaneous  with  the  making 
of  it,  or  at  all  events  that  it  was  antecedent  to 
its  becoming  doe ;  and  if  the  defendant,  in  a  suit 
by  the  indorsee,  wishes  to  avail  himself  of  pay- 
ment to  the  original  holder,  it  is  incumbent  on 
him  to  show  that  the  indorsement  was  subse- 
quent to  the  payment.  Pinkerton  t.  BaiUsg,  8 
Wend.  600. 

95.  The  doctrine  of  implied  warranty  in  sales 
applies  to  the  sale  of  a  note  ;  so  that  one  who 
sells  an  indorsed  note  gives  an  implied  warranty 
that  the  indorsement  is  a  genuine  one.  Strongs 
y.  Ellison,  2  Bailey,  385. 

96.  The  indorser  of  a  note,  under  the  statute 
of  Indiana,  warrants  two  things:  1st,  that  the 
note  is  valid  and  the  maker  liable  to  pay  it ;  2d, 
that  the  maker  of  the  note  is  solvent  and  able  to 
pay  it.     HoiocU  v.  Wilson,  2  Blackf.  418. 

97.  An  indorsement  ^*  without  recourse,"  or  at 
the  indorsee's  **own  risk,"  will  not  expose  the 
indorser  to  any  liability.  Rice  v.  Steams,  3  Maas. 
225.     Upkam  v.  Prince,  12  ib.  14, 15. 

98.  **  indorse  "  is  a  technical  term,  having  sn^ 
ficient  legal  certainty  without  more  particular 
dewsription.    Brooke  v.  Edsan,  7  Verm.  356. 

99.  An  indorsement  need  not  express  value 
received.  Snow  v.  Conanl,  8  ib.  307.  And,  in  an 
action  by  indorsee,  the  maker  cannot  show  want 
of  consideration  for  the  indorsement,  ib. 

100.  An  indorsement,  written  with  a  pencil,  is 
valid.    Closson  v.  Yearns,  4  ib.  1 1. 

101.  The  middle  name  of  an  indorser  need 
not  be  set  out  at  length  in  his  indorsement. 
Hudson  V.  Ooodtnn,  5  Har.  &  J.  116. 

102.  The  holder  eannot  alter  a  special  or  re* 
strictive  indorsement.  JWoiiw  v.  Degrmnd,  15 
Mass.  436. 

103.  A  note  payable  to  order  eannot  be  tsans* 
ferred,  so  as  to  give  a  right  of  action  in  the  holder's 
name,  without  an  indorsement.  Taylor  v.  Bin* 
ney,  7  Mass.  479.  Blakely  v.  Ormnt,  6  ib.  386. 
Russell  V.  Swan,  16  ib.  314. 

104.  A  note,  payable  to  A  or  bearer,  may  be 
negotiated  by  delivery  only,  even  if  indorsed 
by  A.  Wilhour  y.  Turner,  5  Pick.  526.  DoU  v. 
Weeks,  4  Mass.  451.  Gilbert  v.  Jfaniucket  Bank^ 
5  ib.  97. 

105.  Where  C.  is  payee  of  a  note,  and  L.,  his 
authorized  agent,  indorses  the  note  thus,  <^  L.,  per 
C,"  the  indorsement  is  effectual.  DumeU  v. 
JIf  'T/roy,  3  Dana,  407. 

106.  "The  indorsement  of  a  **  promise  to  pay 
the  amount  of  the  within  note,"  signed  by  a 
third  person,  without  naming  any  payee,  is  a 
valid  obligation.  BuUen  v.  M*GiUicuddy,  2 
ib.  90. 

107.  The  indorser  of  a  promissory  note,  not 
negotiable,  is  not  an  original  promisor,  nor  does 
he  engage  that  the  maker  shall  pay  the  note  at 
all  events.     Huntington  v.  Harvey,  4  Conn.  124. 

108.  A  negotiable  note,  payable  to  three  payees, 
may  be  legafiy  transferred,  by  an  indorsement  by 
two  of  them,  to  the  third  payee  and  a  stranger; 
and  if  this  were  doubtf\il,  the  furttfer  indorse* 
ment  by  the  third  payee  to  the  stranger  will 
clearly  pass  the  property  to  him.  Ooddard  T.^ 
Lyman,  14  Pick.  268. 

109.  The  payee  of  a  note  can  restrain  its  ne- 
gotiability ;  but  a  subsequent  indorser  can  revive 
its  negotiable  quality.  Holmes  v.  Hooper,  1  Bay^ 
160. 
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110.  A  guaranty  of  payment  of  a  note  within 
a  certain  time,  written  on  the  back  of  it,  and 
anbscribed  by  the  payee,  was  held  to  be  an  in- 
d<x'8ement  and  transfer  of  it.  Vpkam  y.  Prme«^ 
12  Mass.  14.  CosTRA,  TayUfr  y.  Biimey^  7  ib. 
479. 

111.  The  indoraer  of  a  note  not  negotiable  is 
liable  to  his  indorsee  in  the  same  manner  as  in 
€»se  of  a  negotiable  note.  Jones  y.  FaUe,  4 
Bfaas.  845.    Sanger  v.  Stim^am^  8  ib.  260. 

112.  The  payee  of  a  note  indorsed  his  name  on 
the  back  nnder  a  guaranty  not  addressed  to  any 
person.  Held,  that  he  was  liable  as  indorser. 
Q»A«m  V.  Prtnce,  12  Mass.  14.  Comtra,  Taylor 
y.  Btmmey,  7  ib.  479. 

113.  The  payee  of  a  note  indorsed  on  it  an 
order  to  pay  its  eontents  to  **  A  B,  at  his  own 
risk."  Held  a  sufficient  indorsement.  Rice  y. 
Steams,  3  Mass.  225.    See  S  C.  226. 

114.  A  note  indorsed  after  it  becomes  due  is 
subject  to  the  same  rules  as  one  indorsed  before 
it  becomes  due.    J^ash  y.  Harrington,  2  Aik.  9. 

115.  Where  a  note  is  indorsed  after  it  becomes 
due,  want  or  failure  of  consideration  may  be 
shown  in  a  suit  by  the  indorser  against  the  ma- 
kers.    Wyman  y.  Grayy  7  Har.  &  J.  409. 

116.  An  indorsement,  by  A  B,  on  a  promissory 
note,  that  he  holds  himself  bound,  as  the  security 
of  the  promisor,  for  a  part  of  the  amount,  will 
support  an  action  of  debt  by  the  promisee  against 
A  o,  as  on  an  oriffinal  promise.  RiehartUon  y. 
Floumoy,  7  J.  J.  Marsh.  155. 

lir.  An  indorsement  on  a  note,  *^  guarantying 
the  ultimate  payment  thereof,"  does  not  con- 
stitute such  indorser  an  assignor,  nor  is  the 
obligee,  in  order  to  retain  his  recourse  against 
him,  bound  to  use  such  diligence  to  coerce  pay- 
ment from  the  obligor  as  is  necessary  to  subject 
an  assignor.    Ely  y.  Bibb,  4  ib.  71. 

118.  An  indorsee  of  a  promissory  note,  pay- 
able to  order,  cannot,  in  Virginia,  mamtain  an  ac- 
tion at  law  against  a  remote  indorser.  Harris  y. 
Johnston,  3  Crancb,  311. 

119.  An  indorser  of  a  note  payable  to  bearer 
b  liable,  as  upon  a  new  bill,  to  the  bearer.  Eccles 
y.  BaUard,  2  M*Cord,  388. 

120.  The  indorsement  of  a  promissory  note, 
after  it  is  due,  is  equiyalent  to  drawing  a  new 
bill,  payable  at  sight,  and  it  must  be  proceeded 
with  as  such.  Bishop  y.  Dtxtsr^  2  Conn.  419. 
Bank  y.  Burriere,  1  Yeates,  360. 

121.  Therefore,  where  the  payee  of  a  note  in- 
dorsed it,  after  it  was  due,  to  C,  who  indorsed  it 
to  D.,  and  D.  indorsed  it  to  £.,  who  took  it,  ig- 
norant that  it  was  oyerdue  when  first  negotiated, 
it  was  held,  that  £.  could  not  recover  of  the  payee, 
without  showing  demand  and  notice  withm  a 
reasonable  time ;  and  that  the  circumstance,  that 
a  suit  was  pending  in  his  name  on  the  note,  against 
the  original  maker,  at  the  time  he  indorsed  it,  did 
not  excuse  such  demand  and  notice.  Bishop  y. 
Dexter,  2  Conn.  419. 

122.  That  a  note  is  indorsed  to  the  bank,  and 
the  bank  passes  it,  are  facts  from  which  it  may 
&irly  be  inferred  that  the  note  has  been  negotia- 
ted, and  is,  consequently,  by  the  Kentucky  stat- 
ute, subject  to  the  same  law  as  bills  of  exchange. 
Sanders  y.  Bank  of  Kentucky,  2  A.  K.  Marsh.  347. 

123.  One  joint  indorser,  who  has  paid  the 
whole  amount  of  a  note  negotiated  at  a  bank,  can- 
not recoyer  from  another  joint  indorser  his  rata- 
ble part,  without  preying  the  insolyency  of  the 
payor.    Pearson  y.  DucMam,  3  Litt.  385.       * 

124.  An  indorsee  of  a  promissory  note  may  re- 
eoyer  against  the  immediate  indorser.  Irvm  y. 
Mmury,  1  Mis.  1 94.    M  'J^eiU  y.  Eiam,  Peck,  268. 


125.  A  bank  is  entitled  to  recoyer  againat  the 
second  indorser  of  a  note,  although  the  indorse- 
ment of  the  name  of  the  payee  is  a  forgery,  and 
although  the  note  was  ofi*ered  for  discount  by  the 
maker.     State  Bank  y.  Fearing,  16  Pick.  533. 

126.  A  prior  indorser  is  liaUe  to  his  indorsee, 
although  that  indorsee  may  have  afterwards  in- 
dorsed the  note.  M* Donald  y.  Magruder,  3  Pet 
470. 

127.  If  due  notice  is  ffiyen,  by  a  holder,  to  his 
immediate  indorser,  of  the  dishonor  of  a  note,  and 
the  latter  giyes  doe  notice  to  a  prior  indorser,  the 
holder  may  recoyer  a^inst  the  latter,  although 
he  has  neyer  giyen  him  any  notice ;  for  due  no- 
tice, giyen  by  any  party  on  the  bill,  is  notice  to 
charge  in  fayor  of  all  subsequent  parties.  V,  States 
Bank^,  Goddard,  5  Mason,  366. 

128.  An  indorsee  of  a  note  can  recoyer  of  his 
indorser  only  the  amount  paid  by  him  for  the  note. 
Brown  y.  MoU,  7  Johns.  361. 

129.  The  maker  of  a  promissory  note  may  in- 
dorse the  same,  for  his  own  benefit,  with  the 
name  of  the  payee,  if  he  haye  authority  from  the 
payee  ;  and  such  authority  may  be  yerbal.  7Vr»- 
htdl  v.  Trout,  1  Hall,  336. 

130.  An  indorsement,  at  the  time  of  making  a 
promissory  note,  rendering  it  payable  on  a  con- 
tingency, does  not  afifect  its  negotiability ;  it  is 
notice  of  the  consideration  to  subsequent  holders. 
Tappan  y.  Ely,  15  Wend.  362. 

131.  A  feme  covert  may  indorse,  in  her  maiden 
name,  a  note  which  was  left  her  before  marriase, 
provided  her  husband's  assent  be  given.  Miller 
y.  Ddumater,  12  ib.  433. 

132.  Such  indorsement  will  be  valid,  though 
by  an  ante-nuptial  settlement  she  has  transferred 
her  interest  to  a  trustee,  provided  the  trustee's 
assent  be  giyen.  ib, 

133.  Under  the  Vermont  statute,  an  indorsee 
stands  as  under  the  statute  <^  Anne,  and  may 
declare  accordingly.  Brooks  y.  Edson,  7  Verm. 
356. 

134.  An  indorser  of  a  promissory  note,  given 
as  collateral  security  for  the  payment  of  a  sum 
of  money,  directed  by  an  order  of  chancery  to  be 
paid  by  the  maker  on  pain  of  attachment,  has  no 
right  to  require  the  creditor  to  enforce  the  attach- 
ment previous  to  calling  upon  him  for  payment. 
BeartUley  v.  Warner,  6  Wend.  610. 

135.  A  receiver  of  an  estate,  who  has  pro- 
cured such  order,  may  take  collateral  security  for 
the  payment  of  the  debt,  and  where  his  so  doing 
is  manifestly  for  the  benefit  of  the  fund,  it  wiU 
be  presumed  that  he  acted  by  direction  of  the 
court,  unless  the  contrary  is  shown,  ib. 

136.  A  new  promise,  made  to  the  holder  of  a 
note,  will  not  enure  to  the  benefit  of  a  subse- 
quent indorsee.    Little  v.  Blunt,  9  Pick.  488. 

137.  In  Vermont,  an  indorsement  of  a  negotia^ 
ble  note,  after  the  decease  of  the  maker,  whose 
estate  has  since  been  represented  insolvent,  and 
gone  to  the  commissioners,  giyes  the  indorsee  no 
right  of  action  in  his  own  name.  Jarvis  v.  Bar- 
ker, 3  Verm.  445. . 

138.  And  where  the  indorsement  was  without 
date,  held,  that  the  indorser,  for  the  purpose  of 
maintaining  the  suit  in  his  own  name,  might 
show,  by  parol,  that  it  was  made  after  the  mar 
ker's  decease,  t^. 

139.  A,  holding  B's  note,  indorsed  thereon  a 
credit  for  services  rendered  by  B,  for  which  ser- 
vices B  afterwards  recovered,  on  the  ground  that 
such  indorsement  was  unauthorised  by  him.  In 
a  subsequent  action  on  the  note,  A  may  erase  the 
indorsement.    Kimball  y.  Lamson,  2  ib.  138. 

140.  Payment  of  a  judgment  against  an  in 
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doner  is  satisfmetion  of  another  judgment  againat 
tne  maker  of  the  same  note,  except  as  to  costs. 
Jioonan  v.  Gray^  1  Bailey,  437. 

141.  One  of  two  executors  cannot  indorse  a 
note  pavable  to  themselves  as  executors.  Smith 
▼.  Whiting,  9  Mass.  334. 

142.  The  name  of  the  officer  of  a  bank,  author- 
ixed  to  indorse  notes,  with  the  designation  of  his 
office,  will  be  a  safficient  indorsement,  without  a 
real,  of  a  note  held  by  a  bank  ;  as  **  P.  H.  F., 
Cashier."  Folj^^r  y.  CAii#e,  18  Pick.  63.  Spear 
T.  Laddy  11  Mass.  94.  Northampton  Bank  ▼.  Pe- 
DOOA,  ib.  288. 

143.  The  indorser  of  a  promissory  note  is  liable 
before  the  remedy  is  exhausted  against  the  ma- 
ker. Hunter  y.  Price,  1  Mis.  53.  Coalter  v.  Price, 
ib.  54.  Bank  of  Missouri  ▼.  Price,  ib.  Block  v. 
O'Hara,  ib.  145. 

144.  In  Virginia,  it  is  not  absolutely  necessary, 
m  all  cases,  to  sue  the  maker  of  a  promissory  note, 
in  order  to  entitle  the  holder  to  an  action  against 
the  indorser.     dark  v.  Young,  1  Cranch,  181. 

145.  The  indorser  of  a  promissory  note,  al- 
though he  indorsed  it  to  give  credit  to  the  note, 
and  may  be  secured,  is  not  liable  upon  the  note, 
nor  in  an  action  for  money  had  and  received,  un- 
less the  plaintiff  can  show  that  the  maker  is  in- 
solvent, or  that  he  has  brought  suit,  which  has 
proved  fruitless.  Dulany  v.  Hodgkin,  5  ib.  333. 
Smith  V.  Bacon,  3  J.  J.  Marsh.  312. 

146.  It  is  not  sufficient  to  show  that  the  maker 
is  out  of  the  reach  of  the  process  of  the  court. 
ib.  So  in  Virginia.  Violett  v.  Patton,  5  Cranch, 
142. 

147.  And  it  is  a  question  for  the  jury,  whether 
the  money  could  have  been  obtained  of  the  maker 
by  suit.  tb. 

148.  In  an  action  by  an  indorsee  against  an  in- 
dorser of  a  promissory  note,  it  was  held,  that  the 
mere  absence  of  the  maker  from  the  **  county  " 
will  not  excuse  the  prosecution  of  a  suit  against 
him  to  ^^nuUabona,*'  ^such  action  being  required 
by  statute  to  be  brougtit  within  a  certam  time,  in 
order  to  charge  the  indorser,)  if  he  has  a  known 
residence  in  any  part  of  the  state.  Roberts  y. 
KUpatrick,  5  Stew.  &  Port.  96. 

149.  And  an  averment,  that  "  the  maker  left 
the  county,  and  went  beyond  the  jurisdiction  of 
the  county  court,"  &c.,  is  not  sufficient,  ib. 

150.  An  obligor  taking  the  oath  of  an  insolyent 
debtor,  and  removing  from  the  state,  thereby 
subjects  the  indorser  to  a  suit  by  the  indorsee, 
without  suit  against  the  obligor.  Slapp  y.  Jin- 
derson,  1  A.  K.  Marsh.  535. 

151.  Where  the  maker  of  a  promissory  note  is 
hopelessly  insolvent,  and  dead  at  the  time  the 
note  falls  due,  without  heir  or  letters  testamenta- 
ry, the  indorsers  are  liable,  and  the  insolvency 
may  be  proved  by  parol.  Clair  y.  Barr,  2  ib. 
255. 

352.  An  indorsement  of  a  note  by  the  payee, 
with  the  words,  **  I  warrant  the  within  due  and 
collectible,*'  ffives  the  indorsee  no  action  against 
him,  except  m  failure  of  an  action  against  the 
maker.  On  a  note  due  on  demand,  indorsed  by 
the  payee  23  days  after  date,  held,  that  he  could 
not  impute  laches  to  the  indorsee  for  not  suing  it 
till  five  or  six  days  after  indorsement.  Foster  v. 
Barney,  3  Verm.  60. 

153.  In  Missouri,  where  a  note  was  made,  in- 
dorsed, and  protested,  before  the  7th  of  January, 
1822,  the  indorser  was  held  liable  before  the 
remedy  against  the  principal  was  exhausted. 
SchJaUer  v.  Rector,  1  Mis.  288. 

154.  There  is  no  obligation,  on  the  part  of  the 
assignee  of  a  note,  to  pursue  the  bail  of  the  maker, 


in  order  to  charge  the  assignor.     Caton  y.  Lenox^ 
5  Rand.  31. 

155.  Where  exchange  notes  have  been  given 
between  the  maker  and  assignor  of  a  note,  as  a 
consideration  for  each  other,  and  the  note  given 
by  the  assignor  has  neyer  been  paid  by  him,  nor 
sued  upon,  the  assignee  need  not  bring  suit 
against  the  maker,  in  order  to  charge  the  assign- 
or, ib. 

156.  If  the  indorsee  of  a  note  attempts  to  pur- 
sue the  indorser  to  insolvency,  and  meanwhile 
an  officer,  by  neglect,  renders  himself  liable  for 
the  debt,  the  indorsee  must  avail  himself  of  his 
rights  against  the  officer  before  the  indorser 
will  be  responsible.  Johnson  v.  Lewis,  1  Dana, 
182. 

157.  An  indorser  is  not  liable  for  the  costs  of 
an  ineffectual  suit  against  the  maker,  even  al> 
though  it  fiiiled  because  the  note  was  void  in  its 
inception.     Copp  v.  M^DugaU,  9  Mass.  1. 

158.  Nor  is  the  maker  liable  to  an  indorser  for 
the  costs  which  he  may  have  incurred  in  conse- 
quence of  his  default  of  payment.  Steele  v.  Saw- 
yer, 2  M'Cord,  459.  Richardson  v.  Presnall,  1 
lb.  192. 

159.  A  power  of  attorney,  authorizing  the  at- 
torney to  sign  the  names  of  the  indorsers  for  the 
renewal  of  an  accommodation  note,  will  not  jus- 
tify changing  the  order  of  the  indorsers.  Crutch- 
er  y.  Ba^  of  Kentucky,  4  Litt.  436.  A  note  so 
executed,  changing  the  order  of  indorsers,  will 
not  be  binding  on  Uie  principal,  ib. 

160.  An  indorser  is  not  bound  if  he  indorsed  a 
note  given  in  a  usurious  transaction,  though  he 
was  ignorant  of  the  usury.  Brummer  y.  WUks, 
2  M^Cord,  178. 

161.  And  it  does  not  yary  the  case,  that  the 
note  was  a  renewal  for  a  part  of  the  original 
contract,  if  it  be  between  two  of  the  parties  to 
that  contract.     FUmnUng  v.  Mulligan,  ib.  173. 

162.  The  indorsee  of  a  note,  obtained  from  the 
maker  without  consideration,  has  a  right,  as  soon 
as  he  discovers  the  imposition,  to  sue  me  indorser 
for  having  assigned  him  a  note  which  the  maker 
is  not  liable  to  pay.  HoweU  v.  Wilson,  2  Blackf. 
418. 

163.  If  the  indorsee  sue  the  maker,  and  fail 
on  the  ground  that  the  note  had  been  obtained 
without  consideration,  the  indorser  is  not  bound 
by  this  judgment  against  the  yalidity  of  the  note, 
if  notice  was  not  given  him  of  the  pendency  of 
the  suit.  But  the  indorser  may  show,  in  bar  of 
an  action  against  him  by  the  indorsee,  under 
those  circumstances,  that  the  consideration  of 
the  note  was  a  good  one.  ib. 

164.  The  payment  of  a  note  by  an  indorser, 
after  protest,  is  a  good  consideration  for  an  as- 
sumpsit, on  the  part  of  the  maker,  to  pay  the 
amount  of  the  note,  with  costs  of  protest.  Mor* 
gan  y.  Reintzel,  7  Cranch,  273. 

165.  Indorsee  of  a  note  yoid  in  its  creation 
may  recover  of  the  indorser,  without  demand  on 
the  maker ;  but  he  must  show  the  want  of  consid- 
eration for  the  note  by  witnesses  who  would  be 
admissible  to  that  fact  if  the  suit  were  against 
the  maker.     Chandler  y.  Mason,  2  Verm.  193. 

166.  The  indorser  of  a  note,  signed  by  a  person 
as  agent,  cannot  set  up,  as  a  derence  against  an 
indorsee,  that  the  note  was  executed  by  mistake, 
the  authority  of  the  agent  having  been  taken 
away,  before  the  making  of  the  note,  by  the  death 
of  ^he  principal,  which  was  unknown  to  the  par- 
ties at  the  time.     BurriU  y.  Smith,  7  Pi<A.  291. 

167.  The  indorsement  of  a  note  to  the  payors 
is  an  extinguishment  of  the  note,  and  it  cannot 
be  reviyed  by  their  indorsing  it  to  a  third  person 
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or  to  the  original  payee.     Long  v.  Bank  of  Cyn- 
tluana,  1  Litt.  290. 

168«  The  mere  poBseBsion  of  a  promissorj  note 
by  an  indorsee,  who  had  indorsed  it  to  another, 
is  not  sufficient  evidence  of  his  right  of  action 
against  his  indorser,  without  a  reassignment  or 
receipt  from  the  last  indorsee.  Welch  v.  LiiuUf, 
7  Cranch,  159. 

169.  In  Alabama,  the  indorsee  of  a  promissory 
note  may  recover  the  amount  thereof  from  the 
maker,  who  has  been  garnisheed  (but  not  until 
after  notice  of  the  transfer  of  the  note)  by  a  cred- 
itor of  the  payee,  and  suffered  judgment  upon 
his  answer.     Colvin  v.  Rich^  3  Port.  175. 

170.  The  indorsement,  by  the  payee  of  a  note, 
of  a  sum  of  money  thereon,  furnishes  no  pre- 
sumption as  to  what  time  thereafter  it  was  nego- 
tiated.    Robinson  v.  Lyman,  10  Conn.  30. 

171.  Where  a  note  was  made  payable  to  J.  H. 
or  order,  and  in  dorsed  thus,  (*J.  fi..  Agent,"  it 
was  held,  that  the  indorser  was  not  personally 
liable,  such  an  indorsement  being  equiyalent  to 
a  declaration  that  he  will  not  be  personally  lia- 
ble.   MoU  y.  Hicks,  1  Cow.  513. 

172.  And  such  indorser  is  a  competent  witness 
for  the  indorsee  in  an  action  against  the  maker, 
•ft. 

173.  A  bona  fide  holder  of  a  note  transferable 
hy  delivery  is  entitled  to  recover,  although  the 
note  may  have  been  fraudulently  obtained  from 
the  original  holder.  Sims  v.  LyleSf  1  Hill,  S.  C. 
39. 

174.  The  assignment  of  part  of  a  demand  due 
on  a  promissory  note  gives  no  right  of  action  to 
the  assignee,  as  indorsee,  either  against  the  ma- 
ker or  the  payee  ;  the  transfer  of  the  note,  for  less 
than  what  appears  to  be  due,  unless  the  residue 
has  been  extinguished,  not  constituting  the  as- 
signee an  indorsee  within  the  law  merchant. 
Douglass  v.  fVHkeson,  6  Wend.  637. 

175.  The  holder  of  a  note  payable  to  A  or 
bearer  \b  prima  facie  owner,  and  may  control  it 
without  further  proof.  Sterling  v.  Kunis,  7  Ham. 
(Part  2d,)  237. 

176.  If  the  assignee  of  a  promissory  note  can- 
not collect  the  money  from  the  maker,  he  may 
recover  from  the  assignor  the  amount  paid  for  the 
assignment,  together  with  interest  and  the  costs 
of  the  suit  against  the  maker.  The  amount  of 
the  note  is  prima  fade  evidence  of  the  price  re- 
ceived by  the  assignor,  but  he  is  at  liberty  to 
prove  the  real  consideration.  Yottse  v.  M'Crea-' 
ry,  2  Blackf.  243. 

177.  In  Maryland,  the  assignee  of  a  promissory 
note,  not  negotiable,  cannot  bring  suit  against 
the  maker  in  his  own  name.  Jfoland  v  Ringold, 
Z  Har.  &  J.  216. 

178.  A  note  made  and  indorsed  for  the  accom- 
modation of  the  maker,  to  be  discounted  at  a 
bank,  where  its  discount  is  refused,  cannot  be 
transferred,  as  a  business  note,  to  a  person  having 
knowledge  of  these  facts,  so  as  to  enable  him  to 
recover  the  amount  of  the  maker.  Stone  v. 
Vance,  6  Ham.  246. 

179.  The  assijgrnment  of  promissory  notes,  in 
the  state  of  Indiana,  is  not  governed  by  the  law 
merchant.    BuUf*.  v.  Seribnor,  1  Blackf.  14. 

180.  And  an  assignee  of  a  promissory  note 
eannofsue  a  remote  assignor.  M '  Carty  v.  Rhea, 
ib.  55. 

181.  Where  the  payor  of  a  note,  through  ig- 
norance or  design,  stood  by  and  saw  it  assi^ed 
without  giving  notice  of  a  defence,  he  is  liable 
for  the  whole  note  to  the  assignee.  Decker  v. 
Eisenhauer,  1  Pennsyl.  476. 

182.  Whexe  a  note  is  assigned  without  re- 


course, the  assignor  is  liable  for  fraudulent  rep- 
resentetions  as  to  the  solvency  of  the  maker 
Harton  v.  Scales,  Minor,  166. 

183.  If  one  of  the  makers  of  a  joint  note  re 
side  in  the  state  of  New  York  at  the  time  of  ma 
king  the  note,  the  assignee  cannot  maintain  his 
action  against  the  assignor,  in  Missouri,  before  he 
sues  the  makers,  unless  he  show  that  the  suit 
would  have  been  unavailing  in  New  York.  Jlfy- 
ers  v.  MUler,  3  Mis.  586. 

184.  Where  an  assiffnment  of  a  note  contains 
also  an  express  promise  that  it  shall  be  paid 
when  due,  an  action  will  lie  against  the  assignor, 
without  suing  the  original  promisor.  Perkins 
V.  Perkins,  1  Root,  541. 

185.  Where  a  promissory  note  was  indorsed  to 
A  by  the  payee,  and  suit  instituted,  in  the  in 
dorsee's  name,  against  the  maker,  and,  pending 
the  suit,  the  attorney's  receipt  for  collecting  the 
note  was  assigned  to  B,  and  the  money  could 
not  be  made  of  the  maker  by  reason  of  his  in- 
solvency, B  cannot  maintain  an  action,  as  bearer 
of  the  note,  against  any  of  the  indorsers,  upon 
the  ground  that  a  transfer  of  the  attorney's  re- 
ceipt was  equivalent  to  an  indorsement  of  the 
note  to  bearer,  and  that  he  was  bearer.  Dickson 
V.  Cunningham,  Mart.  &  Yerg.  203. 

186.  By  the  laws  of  Kentucky,  the  assignee 
of  a  promissory  note  cannot  maintain  an  action 
against  the  indorser,  until  he  has  made  diligent 
use  of  every  legal  remedy  to  recover  the  money 
from  the  drawer  or  his  sureties.  Bank  of  U. 
States  V.  Tyler,  4  Pet.  366. 

187.  In  Kentucky,  the  assignee  of  a  promis- 
sory note  cannot  sue  a  remote  assignor  at  law. 
Stevenson  v.  Shaver,  3  J.  J.  Marsh.  M7. 

188.  And  a  note  not  assignable  at  common 
law,  but  assigned  before  the  passage  of  the  act 
authorizing  uie  transfer  of  such  papers,  cannot 
be  sued  on  in  the  name  of  the  assignee.  Searcy 
V.  M'Cumpsey,  2  A.  K.  Marsh.  204. 

189.  An  assignment  of  a  promissory  iiote, 
payable  to  B,  made  by  A,  thus,  <*  A  for  B,"  is 
not  valid.  Patterson  v.  Henry,  4  J.  J.  Marsh. 
126. 

190.  But  the  indorsement,  on  a  note,  of  the 
words,  "  Pay  to  A,"  or  "  Psy  to  A  or  order," 
signed  by  Uie  payee,  is  sufficient  to  constitute 
an  assignment  of  the  note  to  A.  Frankfort  Bank 
V.  Hunter,  3  A.  K.  Marsh.  292. 

191.  In  Kentucky,  the  intermediate  assignee 
of  a  promissory  note  must,  before  he  can  recover 
from  his  assignor,  show  that  he  has  paid  the  sub- 
sequent assignees.  fVood  v.  Berthoud,  4  J.  J. 
Marsh.  303. 

192.  The  assignee  of  a  promissorv  note  must 
sue  in  time  to  get  judgment  at  the  first  term,  or 
show  good  reason  for  not  doing  so,  in  order  to 
proceed  against  the  assignor.  In  issuing  execu- 
tion, only  ordinary  diligence  is  required  of  the 
assignee.     Thomas  v.  Taylor,  2  ib.  217. 

11)3.  Under  the  Kentucky  statute,  the  assignee 
of  a  promissory  note,  by  omitting  to  sue  out  a 
capias  ad  satirfadendum  for  five  months  after  the 
return  of  the  fieri  facias,  discharges  the  assignor 
from  his  liability.  Smith  v.  Blunt,  2  A.  K. 
Marsh.  522. 

194.  Where  A  sold  goods  to  B,  on  an  agree- 
ment that  B  should  ^ive  A  a  note  for  the  amount, 
with  an  approved  indorser,  and  B  accordingly 
made  a  note,  payable  in  60  days,  which  C  in- 
dorsed, it  was  held,  that  the  consideration  was 
sufficient  to  support  the  assignment  of  the  note 
by  C,  and  that  he  was  liable  thereon,  when  the 
maker,  after  due  diligrence,  was  found  lilnable  to 
pay.    jSUm  t.  Pyyor,  3  ib.  305. 
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195.  An  aaei^pior  of  a  promiuory  note,  under 
the  Kentucky  statute,  is  not  subject  to  an  action 
by  the  assignee,  aithough  the  maker  has  taken 
the  insoWent  debtor's  oath,  and  surrendered  a 
schedule,  unless  the  assignee  has  pursued  the 
property,  and  shows  the  schedule  and  the  amount 
of  property  ascertained.  .  Parker  v.  OwingMj 
3  A.  K.  Marsh.  59. 

196.  An  assignee  of  a  note  rendered  assi^- 
able  by  the  Kentucky  statute,  must,  if  he  bnng 
a  petition  and  summons  thereon  against  the 
maker,  instead  of  debt,  show  the  maker's  insol- 
vency by  a  ea.  «a.  before  he  can  recover  of  the 
assignor;  evidence  of  insoWencv  alitinds  not 
being  admissible.  Colu9r  v.  WkUaktr^  2  ib. 
197. 

197.  In  a  suit  by  the  assignee  of  a  note,  which 
has  been  assigned  to  him  by  an  agent  of  the 
obligee,  it  is  not  necessary  to  prove  the  author- 
ity of  the  agent,  unless  the  assignment  be  im- 
peached by  plea.  Garrison  T.  DomAs,  7  J.  J. 
Marsh.  84. 

198.  In  a  declaration  by  an  assignee  on  a 
promissory  note,  where  it  is  averred  that  the 
obligation  was  unpaid  at  the  tame  of  the  assign- 
ment, and  that  the  obli|^r  at  the  time  had  notice 
of  the  assignment,  it  is  not  necessary  to  aver 
non-payment  to  the  assignor.  JVsoZ  v.  Durrett. 
ib.  101. 

199.  A  note  or  bond,  made  assignable  by  stat- 
ute, may  be  assigned  by  a  separate  instrument, 
so  as  to  authorise  an  action  in  the  name  of  the 
asBurnee.     Instone  v.  WUUamwon^  2  Bibb,  83. 

200.  In  a  suit  by  the  assignee  against  the  as- 
signor, upon  a  promissory  note  assigned  under 
the  Kentucky  statute,  the  plaintiff  must  aver  a 
consideration,  and  must  show  diligence  in  pro- 
ceeding against  the  obligor.  Spratt  v.  M*Km' 
luy,  1  ib.  596.  Absence  of  the  obligor  from 
the  circuit,  or  insolvency  of  the  obligor,  will 
not  excuse  the  assignee  for  proceeding  against 
him.  ib. 

201.  The  assignee  of  a  note,  assigned  under 
the  Kentucky  statute,  holding  it  up  nearly  10 
months  without  suit,  and  not  accounting  for  the 
dela^,  thereby  discharges  the  assignor  by  his 
negligence.    M*Ginms  v.  Burton^  3  ib.  6. 

202.  Staying  execution  against  the  obligor  by 
the  assignee,  after  property  is  seiied  by  the 
sheriff,  discharges  the  assignor,  ib.  The  re- 
plevying of  a  debt  is  conclusive  evidence  of  the 
debtor's  solvency  at  that  time,  ib, 

203.  An  indorsement  on  a  note  in  these  words, 
<*  We  do  hereby  transfer  this  note  to  H.,  for  value 
received :  if  A.  should  not  be  good,  we  stand  good 
fer  him,  and  responsible,"  under  seal  of  the  as- 
signors, was  held  to  be  only  an  ordinary  assign- 
ment, and  it  was  held,  that  the  assignee,  in  order 
to  recover  of  the  assignors,  must  show  that  he 
had  used  due  diligence  by  suit  against  the  ma- 
ker.    Cravens  v.  Hopson^  4  ib.  286. 

204.  In  a  suit  on  a  promissory  note,  assigned 
under  the  Kentucky  statute,  the  assiipnee  pro- 
ceeded against  the  maker,  and  the  sneriff  re- 
turned, upon  the  execution,  that  the  debtor  had  no 
property  in  the  county,  and  was  not  an  inhabitant 
of  the  county.  It  was  held,  that  this  did  not  con- 
stitute sufficient  diligence  against  the  maker,  to 
entitle  the  assignee  to  collect  the  amount  of  the 
assignor.     Ho^an  v.  VancB^  2  ib.  34. 

20i5.  In  a  suit  by  the  assignee  against  the  as- 
signor, on  a  note  assigned  under  the  Kentucky 
statute,  a  judgment  against  the  obligor,  a  capias 
nd  satisfacier^m,  and  a  return  thereon,  by  the 
iheriff,  tMkt  he  had  taken  the  defendant,  and 
ihat  he  was  released  by  the  county  oovrt,  are  not 


sufficient  to  entitle  the  assignee  to  recover  against 
the  assignor.  He  should  have  taken  out  a  Jieri 
facias,     Tlumpson  v.  CaldweU^  2  ib.  290. 

206.  In  an  action,  by  the  assignee  against  the 
assignor,  upon  a  note  assigned  under  the  Ken- 
tucky statute,  it  was  proved  that  the  assignee 
had  sued  a  Ji-fa,  against  the  maker,  which  was 
returned  nmla  bana^  and  then  a  ea.  m.,  upon  which 
the  debtor  was  arrested  and  discharged  for  want  ol 
security  for  costs.  It  was  held,  that  the  burden 
of  proof  was  on  the  assignor  to  prove  thai  the 
maker  had  property,  in  order  to  discharge  his 
own  liability.     Young  t.  Cosby^  3  ib.  227. 

207.  The  obligee's  tearing  away,  with  the  as- 
sent of  the  obligor,  a  memorandum  from  the 
foot  of  a  note,  does  not  destroy  the  note.  Pries 
T.  Cockrmn^  1  ib.  570. 

208.  Where  a  note  was  assigned,  on  which  a 
payment  had  been  made,  and  it  was  proved  that 
the  assignor  represented  the  amount  trulv  to  the 
assignee,  the  assignee  cannot  recover  of  the  aa- 
signor  more  than  the  sum  which  he  represented 
to  be  due.     Buckner  v.  Cwrry,  ib.  477. 

209.  The  date  of  an  assignment  upon  a  note 
or  bond  is  not  conclusive  evidenee  of  the  time 
when  the  assifnroent  was  in  fact  made :  the  true 
time  may  be  shown  by  parol  testimony.  Perrin 
V.  Broaawellf  3  Dana,  5(96. 

IV.    Blank  Indorsements,  and  token  a  Person  wiU 
be  bound  as  Surety,  Guarantor,  or  Promisor. 

210.  The  contract  prima  Jade  implied  from  a 
blank  indorsement  of  a  negotiable  promissory 
note,  by  a  third  person,  is,  that  the  note  is  due 
and  payable  according  to  its  tenor;  that  the 
maker  will  be  able  to  pay  it  at  maturity ;  and  that 
it  is  collectible  by  the  use  of  due  diligence.  Laf* 
lin  V.  Pomeroy,  11  Conn.  440.  Perkins  v.  Catlin^ 
ib.  213.     Walton  v.  Scott,  4  ib.  527. 

211.  Therefore,  a  note  so  indorsed  is  admissi- 
ble without  additional  proof,  under  a  count  aver- 
ring that  the  defendant  indorsed  the  note,  and 
thereby  promised  the  plaintiff  that  it  was  good 
and  collectible,  and  should  be  good  and  with  duo 
diligence  collectible,  when  it  should  fall  dae, 
and  that  the  maker,  when  it  should  fall  due,  and 
be  payable,  should  be  of  sufficient  ability  to  pay 
it.    LaJUn  v.  Pomeroy,  ib.  11  Conn.  440. 

212.  And  it  is  competent,  as  between  the  partiet 
to  the  indorsement,  to  prove  by  parol  evidence 
the  agreement  which  was  in  &ct  made  at  the 
time  of  such  mdorsement ;  nor  is  such  evidence 
exceptionable,  as  contravening  the  legal  import 
of  the  indorsement,  or  as  controlling  a  writing, 
or  as  being  in  opposition  to  the  statute  of  frauds 
and  perjuries.  Uf. 

213.  "The  diligence  required  of  the  assignee,  in 
general,  is  to  put  the  note  in  suit,  by  attachment, 
as  soon  as  it  is  due.     Welton  v.  Scott,  4  ib.  527. 

214.  If  the  maker,  however,  is  insolvent  at  the 
maturity  of  the  note,  and  without  property  to 
pay  it,  that  fact  is  sufficient  to  constitute  a  breach 
of  the  warranty,  and  the  indorser  is  immediately 
liable,  ib. 

215.  And  if  he  be  not  insolvent,  yet  if  prop- 
erty sufficient  to  satisfy  the  debt  cannot  be  taken 
by  attachment,  it  is  the  duty  of  the  assignee  to 
arrest  his  body.  It  is  not  incumbent  on  him  to 
attach  his  land,  or  personal  property,  which  will 
be  insufficient  to  satisfy  the  debt.  ib. 

216.  Nor  is  it  the  duty  of  the  assignee,  in  such 
case,  to  give  any  special  directions  to  the  officer 
as  to  the  service  .of  the  attachment ;  and  if  he 
does  direct  him  to  take  specific  articles,  it  will 
not  limit  the  offieitr'a  search  to  those  articles.'  ib. 


PROMISSORY  NOTE. 


266 


217.  A  blank  indonement,  by  A,  of  a  promia* 
lory  note  of  B,  payable  to  C  or  order,  doea  not 
imply  a  valuable  consideration  from  C  to  A,  and 
an  engagement,  by  A,  that  B  was  of  ability  to 
pay,  and  should  pay,  such  note.  fVylie  t.  Lcwi»^ 
7  ib.  301. 

218.  A  blank  indorsement,  upon  a  blank  piece 
of  paper,  with  intent  to  ffive  a  person  credit,  is 
in  effect  a  letter  of  credit ;  and  if  a  promissory 
note  is  ailerwards  written  on  the  paper,  the  in- 
dorser  cannot  object  that  the  note  was  written 
ailer  the  indorsement.  VioUu  y.  Patton^S  Cranch, 
142. 

219.  An  indorsement  in  blank  is  an  authority 
to  write  an  assignment  over  it,  which  may  be 
done  at  the  trial,  but  is  not  evidence  of  property 
in  the  holder  until  so  filled  up.  Biker  ▼.  Corby^ 
2  Penn.  911.  Kiwsttd  t.  Rogers^  6  Har.  &,  J. 
282. 

220.  If  a  person  write  his  name  on  the  back  of 
a  promissory  note^  it  is  an  authority  to  the  holder 
to  write  oyer  it  a  power  of  attorney,  or  an  assign- 
ment with  warranty,  at  his  election,  and  the  par- 
ty is  estopped  to  say  the  contrary.  Hungerford 
y.  Thomson^  Kirby,  393. 

221.  If  a  person  put  his  name  in  blank,  upon 
the  back  of  a  note,  he  becomes  a  guarantor  of 
the  note,  if  it  is  so  understood  by  the  parties ; 
and  if  the  promisee  sufier  the  note  to  lie  after  it 
becomes  due,  such  indorser  will  be  discharged. 
Bradly  y.  Phelps,  2  Root,  325. 

222.  An  indorsement  in  blank  will  make  a  note 
negotiable  by  delivery  only.  IdtUe  v.  O'Brien^  9 
Mass.  423. 

223.  A  note  indorsed  in  blank  must  have  the 
assignment  filled  up  before  it  can  have  a  legal 
operation.  Snyder  v.  SaUerly,  1  Penn.  87.  BreW' 
sier  T.  Dona,  1  Root,  266.  Menard  v.  fVUlansonj 

.3  Mis.  92. 

224.  A  blank  indorsement  of  a  note  is  suffi- 
cient to  vest  a  title  in  the  holder,  though  it  be 
not  filled  up  until  judgment.  Bees  v.  Bank^  5 
Band.  326. 

225.  A  blank  indorsement  must  be  filled  up 
before  verdict,  or  the  plaintifiT  is  not  entitled  to 
judgment.  Hudson  v.  Goodtoin^  5  Har.  6b  J. 
115. 

226.  Where  a  promissory  note,  payable  to  or- 
der, is  indorsed  in  blank,  the  holder  has  a  right  to 
fill  it  up  with  any  name  he  pleases,  and  the  per- 
son whose  name  is  inserted  will  be  deemed  the 
le^i  owner.    Lavell  v.  Evertson,  11  Johns.  52. 

227.  And  if,  in  fact,  the  indorsement  in  blank 
was  intended  as  a  transfer  for  the  benefit  of  other 
persons,  he  would  be  considered  as  a  trustee  su- 
ing for  the  benefit  of  the  persons  having  the 
legal  interest,  t^. 

228.  An  indorsement  on  a  note,  blank  as  to  the, 
date,  authorizes  the  maker  to  fill  it  up  with  what 
date  he  pleases.  Thus  where  such  a  note  was 
indorsed  and  delivered  to  the  maker,  who  ante- 
dated it,  the  indorser  was  held  liable  on  it  to  an 
indorsee  with  notice.  Mitchell  v.  Culver^  7  Cow. 
336  Mechanics  and  Farmers  Bank  v.  Schuyler^ 
ib.  337,  note. 

229.  A  holder  of  a  promissory  note  may  fill  up 
blank  indorsements  or  strike  them  out.  HwUer 
V.  Hempstead^  1  Mis.  67. 

230.  The  payee  of  a  note  not  negotiable  in- 
dorsed it  in  blank.  Held,  that  the  holder  might 
write  over  his  name  a  promise  to  pay  its  con- 
tents to  him.    Josselyn  v.  Ames^  3  Mass.  274. 

231.  The  holder  of  a  note  has  a  right  to  fill  up 
a  blank  indorsement,  by  writing  over  it  any  prom- 
ise which  the  law  implies  firom  the  act  of  indorse- 
ment.   MoiesY.  Bird,  II  1^43^ 
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232.  As  to  charge  the  indorser  as  original  prom- 
isor. Josselyn  v.  Ames,  3  ib.  274.  White  v.  How* 
land,  9  ib.  314.    Moies  v.  Bird,  11  ib.  436. 

233.  The  holder  is  not  authorized  to  insert  any 
thing  by  which  the  liability  of  the  indorser  would 
be  different  from  the  one  implied  by  law.  Ten- 
ney  v.  Prince,  4  Pick.  385.  Kevins  v.  Degrand^ 
15  Mass.  436. 

234.  Where  an  agent  indorses  a  note,  the 
holder  may  fill  up  his  indorsement  so  as  to  bind 
the  principal.  J^ortkampton  Bank  v.  Pepoon,  11 
ib.288. 

235.  A  wrong  filling  of  a  blank  indorsement 
may  be  erased,  and  a  correct  one  substituted,  ib, 
Tenney  v.  Prince,  4  Pick.  385.  Josselyn  v.  JSimeSf 
3  Mass.  274. 

236.  Where  there  are  several  blank  indorse- 
ments, the  holder  may  fill  up  the  first  one  of 
them  to  himself^  or  may  deduce  his  title  through 
all  of  them.  Cole  v.  Gushing,  8  Pick.  48.  Emer' 
son  V.  Cutis,  12  Mass.  78.  Ellsworth  v.  Brewer^ 
11  Pick.  316. 

237.  Where  a  note  indorsed  in  blank  lias  been 
improvidently  filled  to  the  payors,  after  other  in- ' 
dorsements,  and  by  them  indorsed  to  a  bank,  and 
a  loan  obtained  on  it,  leave  may  be  given  to 
strike  out  the  intermediate  'indorsement  to  the 
payors,  leaving  it  as  intended.  Long  v.  Bank  of 
Cynthiana,  1  JUitt.  291. 

238.  A  petition  setting  out  a  blank  indorse- 
ment is  insufficient ;  it  must  set  out  an  assign* 
ment.    Menard  v.  Wilkinson,  3  Mis.  92. 

239.  Where  one  indorses,  a  note  as  guaranty, 
the  holder  may  write  a  guaranty  over  su<^h  in- 
dorsement.   Leieh  v.  Hill,  4  WatUi,  448. 

240.  The  payee  of  a  ^omissory  note  indorsed 
it  in  blank  to  R.  T.  H.  d&  Co.,  under  a  special 
agreement.  H.,  one  of  the  partners,  filling  up  the 
blank  indorsement  to  himself,  brought  suit  against 
the  maker,  obtained  judgment,  and  issued  a^./o., 
which  was  returned  nulla  bona.  He  then  sued 
W.  as  indorser.  Held,  that  the  record  of  the  suift 
against  the  maker  was  not  proof  of  a  suit  upon 
the  note  assigned  by  the  defendant;  aa  that 
record  stated  an  assignment  from  M.  to  H.,  who 
individually  had  no  title  to  the  note.  Hooe  v. 
WUson,  5  Call,  61. 

241.  A  note  being  made  payable  to  A  B,  or 
bearer,  and  indorsed  in  blank  by  C  D,  the  in- 
dorser is  not  liable,  without  proof  by  oUier  facts 
of  his  liability.  Frampton  v.  Dudley,  1  N.  ^^  M. 
128. 

242.  Indorsement  in  blank  of  a  note  by  one 
to  whom  it  is  not  payable  may,  as  between  the 
original  parties,  be  shown  by  parol  to  have  been 
merely  a  collateral  undertaking.  Barrows  y. 
Lane,  5  Verm.  161. 

243.  A  indorses  in  blank,  and  delivers  a  note  ta 
B.  A  afterwards  fills  it  up,  and  with  the  same 
indorsement  delivers  it  to  C.  This  was  held  to 
be  a  good  indorsement  to  C.  Woodson  v.  Qor^ 
don,  Peck,  196. 

244.  A  agreed  to  become  surety  for  B,  on  the 
purchase  of  goods  from  C,  and  B  made  a  note  to 
C  for  the  amount,  payable  to  him  or  order,  which 
A  indorsed  in  blank.  Held,  that  C  slight  fill 
up  the  blank  with  an  express  ^aranty,  for 
value  received,  so  as  to  make  A  hable  aa  on  an 
original  promise  to  pay  the  money.  CampbeU  v. 
Butler,  14  Johns.  349. 

245.  The  holder  of  a  note  filled  up  a  blank  in- 
dorsement, directing  payment  to  be  made  to  a 
particular  person,  merely  for  the  purpose  of  col- 
lection, and  the  agent  returned  the  note  witk 
the  protest,  for  non-payment,  to  such  holder. 
U9¥l%  th»t  h^  fliiight  strike  oat  the  SfeoiM  in* 
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donement,  and  make  it  payable  to  himaelf,  so  as 
to  brings  the  action  in  hie  own  name  against  the 
indorser.     Bank  of  Utica  y.  Smithy  18  Johns.  230. 

246.  Where  the  holder  of  a  note  sues  the  ma- 
ker, and  fills  up  the  indorsement  of  the  payee, 
but  without  striking  out  the  names  of  the  subse- 
quent indorsers,  he  does  not  thereby  release 
them.     CoU  y.  Cushing,  8  Pick.  48. 

247.  While  the  maker  of  a  note  was  in  jail,  on 
execution,  on  a  jndffment  in  fayor  of  an  indor- 
see, an  indorser  took  up  the  note,  knowing  of 
the  commitment.  Held,  that  he  could  maintain 
an  action  against  the  maJcer.  t6. 

248.  An  indorsee  may  maintain  an  action,  for 
money  had  and  receiyed,  ag^ainst  the  maker  of  a 
note,  though  it  was  signed  merely  for  the  ac- 
commodation of  the  payee,  and  without  consider- 
ation, ib. 

249.  A  gaye  B  a  negotiable  note,  on  time; 
and  after  its  inception  C  indorsed  it  in  blank. 
Held,  that  B  could  maintam  an  action  on  such 
indorsement  as  a  guaranty  only  upon  showing  a 
le^l  consideration.     Termey  y.  Prince,  4  ib.  ^5. 

2dO.  A  blank  indorsement,  though  made  after 
the  day  of  payment,  can  be  filled  up  only  in  the 
usual  form.     Ctawson  y.  Gnstiny  2  South.  821. 

251.  In  an  action  by  the  indorsee  against  the 
indorser  of  a  promissory  note,  payable  to  bearer, 
and  indorsed  m  blank,  the  indorser  will  be  per- 
mitted to  show  that  it  was  the  agreement,  at  the 
time  of  the  indorsement,  that  he  was  not  to  be 
liable  as  indorser  upon  the  note,  and  that  his 
name  was  indorsed  merely  to  enable  the  plaintiff 
to  collect  the  money  of  the  drawer.  Johnson  y. 
Martinus,  4  Halst.  144. 

252.  An  indorsee  cannot  maintain  an  action 
on  a  promissory  note,  payable  to  order,  where  the 
indorsement  is  in  blank.  Cuwberland  Bank  y. 
M*Kinley,  6  Har.  &  3.  527.  Day  y.  Lyon,  6  ib. 
140.     Ringgold  y.  Tyson,  3  ib.  172. 

253.  An  action  on  a  promissory  note,  indorsed 
in  blank  by  the  payee,  may  be  maintained  in  his 
name  for  the  use  of  the  holder,  although  the 
holder  paid  a  yaluable  consideration  to  the  payee 
at  the  time  of  the  indorsement.  Gray  y.  Wood, 
2  ib.  328. 

254.  In  Connecticut,  a  blank  indorsement 
upon  the  back  of  a  note  cannot  operate  as  an 
assignment  of  any  other^  note  than  the  one  on 
which  it  is  made,  and,  at  most,  only  giyes  the 
indorsee  authority  to  write  oyer  it  a  power  to 
collect  it,  and  operates  as  an  assignment  of  the 
property,  and  a  warranty  that  the  money  is  due. 
Wadhams  y.  yandencorken,  1  Root,  385. 

255.  Where  a  negotiable  promissory  note,  in- 
dorsed in  blank,  was  stolen  from  the  holder  be- 
fore it  was  due,  it  was  held,  that  he  might 
neyertheless  recoyer  the  amount  from  the  ma- 
ker, in  an  action  at  common  law,  on  filing  a 
sufficient  bond  for  his  indemnification.  Fales  y. 
RusseU,  16  Pick.  315. 

256.  The  supreme  judicial  court,  as  a  court  of 
law,  has  authority,  in  such  case,  to  prescribe  a 
reasonable  security  for  the  defendant's  indemnifi- 
cation, t^. 

257.  Where  a  person,  not  the  payee  of  a  note 
dn  demand  or  on  time,  puts  his  name  on  the 
oack  at  the  time  of  its  inception,  he  is  liable  as 
an  original  promisor  or  surety,  but  not  as  indors- 
er. Baker  y.  Briggs,  8  ib.  122.  Sumner  y. 
Gay,  4  ib.  311.  AusHn  y.  Boyd,  24  ib.  64.  fVkUe 
y.  Howland,  9  Mass.  314. 

258.  Where  it  is  not  indorsed  until  after  its 
meeption,  the  party  will  be  liable  as  guarantor, 
if  there  was  a  consideration  for  the  indorsement, 
bat  not  M  maker  or  soiety.     Tmauy  y.  PWhcs, 


4  Pick.  385.     UUn  y    KxUredge,  7  Mass.  233. 
CoHTRA,  Birehard  v.  Bartlet,  14  ib.  279. 

259.  Such  an  indorsement,  made  two  days 
after  the  inception  of  the  note,  but  according  to 
a  previous  arrangement,  was  held  to  make  the 
party  liable  as  maker  or  surety.  Moies  y.  Bird, 
11  ib.  436. 

260.  Where  a  person  writes  on  a  note  that  he 
acknowledges  himself  holden  as  surety,  he  is  lia- 
ble as  an  original   promisor.     Hunt  y.  Adams, 

5  ib.  358.  ib,  6  ib.  519.  t6.  7  ib.  518.    Moies  y. 
Bird,  11  ib.  436,  440. 

261.  So,  too,  where  he  promises  on  the  note 
to  pay  the  contents  of  it.  Carver  y.  Warren, 
5  ib.  a45.     White  y.  Howland,  9  ib.  314. 

262.  Where  the  payee  of  a  note  not  negotiable 
indorses  it,  intending  to  become  surety  for  the 
maker,  he  may  be  declared  against  as  an  original 
promisor.     Josselyn  v.  Ames,  3  ib.  274. 

263.  Where  a  person  signs  a  note  as  **  surety,** 
he  is  to  be  declared  against  as  an  original  prom- 
isor.   Moies  y.  Bird,  11  ib.  436. 

264.  He  who  takes  a  discredited  note  is  not 
presumed  to  know  whether  some  of  those,  whose 
names  are  on  the  note  as  makers,  are  sureties. 
JHchois  y.  Parsons,  6  N.  Hamp.  30. 

265.  The  indorser  of  a  note  not  negotiable 
has  no  right,  in  an  action  against  him,  to  insist 
upon  preyious  demand  and  notice ;  his  indorse- 
ment IS  equivalent  to  a  guaranty.  Seymour  v. 
Van  Slyck,  8  Wend.  403. 

266.  If  a  contract,  in  the  form  of  a  note,  for 
the  deliyery  of  a  certain  quantity  of  merchandise, 
be  assigned,  and  accepted  by  the  person  bound 
to  deliver  the  merchandise,  this  constitutes  a 
new  contract  between  him  and  the  assignee. 
Lane  y.  Winthrop,  1  Bay,  116. 

267.  A  liability  as  surety,  with  an  express  or 
implied  promise  by  him  to  indemnify  his  princi- 
pal, is  a  good  consideration  for  a  promissory  note, 
from  the  principal  to  the  surety,  payable  on  de- 
mand.    UttU  y.  Little,  13  Pick.  426. 

268.  A  surety  to  a  note,  made  to  be  discounted 
at  a  bank  for  the  accommodation  of  principals, 
passed  off  by  them,  as  collateral  security  for  the 
payment  of  a  judgment,  is  liable  for  the  payment 
of  the  note.  Bank  of  Rutland  v.  Buck,  5  Wend. 
66. 

269.  Where  one  induced  his  creditor  to  take 
the  note  of  another,  promising  that  he  would  see 
it  paid,  and  after  maturity  indorsed  it  in  blank, 
held,  that  he  was  liable  as  a  promisor.  Knapp 
y.  Parker,  6  Verm.  642. 

V.    Presentment,  Demand,  Jfotiee,  and  Protest. 

270.  A  demand  of  payment,  and  notice  of  non- 
payment, must  be  made  and  given  by  the  holder 
of  the  note  or  his  agent;  unless  there  are  cir- 
cumstances which  prevent  an  actual  demand,  in 
which  case,  he  must  use  due  diligence  to  make  a 
demand  ;  and  haying  done  so,  he  will  be  allowed 
to  give  the  circumstances  in  evidence,  under  the 
general  averment  of  demand  and  notice,  without 

5 leading  them  specially.     Williams  v.  Matthews^ 
Cow.  252. 

271.  Demand  and  notice,  in  every  case  where 
a  drawer  exists,  are  a  condition  precedent  to  th« 
holder*8  right  to  recover  against  the  indorser. 
B«Ty  v.  Robinson,  9  Johns.  121. 

272.  And  if  the  note  is  indorsed,  however  long 
a  time  after  it  becomes  due,  the  indorsee  is 
bound  to  prove  a  demand  and  notice,  in  an  action 
against  the  indorser.  ib, 

273.  Generally,  an  indorser  of  a  bill  or  note  is 
not  liable,  unless  demand  is  made  and  notice 
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eiTen,  except  where  they  are  watyed,  or  cannot 
e  givon,  although  due  diligence  is  used.  Capp 
y.  Sf'Dugall,  9  Mass.  1,  5.  May  y.  Coffin,  4  ib. 
341.  Putnam  y.  SulUvan,  4  ib.  45,  53.  Henry 
y.  JoneSy  8  ib.  453,  455.  Hussty  y.  Freeman^  10 
ib.  84,  86.     Stothart  y.  Lewis,  1  Overt.  255. 

274.  A  promise  by  the  indorser  to  pay  a  note, 
made  without  knowledflre  of  want  of  demand 
and  notice,  is  not  bindmg.  CratH  v.  Colioell, 
8  Johns.  384. 

275.  Notice  of  non-payment  need  not  be  in 
writing :  a  yerbal  notice  is  sufficient  Cayla  y. 
Stevens,  4  Wend.  566. 

276.  Notice  to  an  indorser  of  non-payment  of  a 
promissory  note  is  sufficient,  if  it  be  reasonably 
certain.  Bank  of  Alexandria  y.  Stoann,  9  Pet. 
33. 

277.  Notice  of  non-payment  must  be  giyen  by 
the  indorsee  to  the  indorser,  before  he  can  bring 
suit.     Jfash  y.  Harrington,  1  Aik.  39. 

278.  A  misdescription  of  the  date  of  the  note, 
in  a  notice  to  an  indorser,  or  any  misdescription 
such  as  will  not  mislead,  does  not  inyalidate  the 
notice.    Mills  y.  27.  States  Bank,  11  Wheat.  431. 

279.  The  notice  to  an  indorser  need  not  state 
who  is  the  holder  of  a  note,  ib, 

280.  The  notice  to  an  indorser  of  the  naked 
fact  of  non-payment,  without  stating  the  mode 
or  place  of  demand,  is  sufficient,  if  it  be  accom- 
panied by  a  demand  on  the  indorser.  ib, 

281.  It  is  not  necessary  that  the  notice  to  an 
indorser  of  a  note  should  contain  an  intention  to 
hold  him  liable,  expressed  in  so  many  words  :  it 
is  sufficient  if,  under  all  the  circumstances,  it 
imports  such  intention.  Bank  y.  Jfortoood,  1  Har. 
A  J.  423. 

282.  A  notice  of  protest,  describing  the  note, 
though  not  exactly,  is  sufficient,  if  it  puts  the 
party  on  inquiry.  Bank  of  Rochester  y.  Gould,  9 
Wend.  279.    Reedy  y.  Seizas,  2  Johns.  Cas.  337. 

283.  The  order  for  giving  notice  of  non-pay- 
ment is  from  the  holder  to  his  immediate  in- 
dorser ;  from  such  indorser  to  his  immediate  in- 
dorser, Slc,     Ogden  y.  Daltbin,  2  Hall,  112. 

284.  If  such  order  is  followed,  it  is  no  excuse 
that  the  first  indoreer  did  not  receive  notice  as 
early  as  he  would  have  done  if  the  holder  had 
given  him  notice  directly,  ib, 

285.  It  is  no  objection  to  the  protest  of  a  prom- 
issory note,  that  it  is  stated  to  be  made  at  the  re- 
quest of  '*  the  Farmers  Bank,"  instead  of  *^  the 
president,**  dl&c.,  the  corporate  name.  Wkitting- 
iony.  Farmers  Bank,  5  Har.  &,  J.  489.    6  ib.  548. 

286.  The  indorser  of  a  promissory  note,  the 
drawer  of  which  had  made  a  parol  agreement 
about  notice,  is  bound  by  the  contract  made  by 
the  drawer,  and  by  the  known  and  established 
usage  of  the  bank.  Brent  v.  Bank  of  the  Metrop- 
olis,  I  Pet.  93. 

287.  To  charge  an  indorser  of  a  note,  protest 
is  not  necessary  :  reasonable  notice  is  sufficient. 
Payne  v.  fVinn,  2  Bay,  374. 

&8.  The  holder  of  an  indorsed  note  must  use 
reasonable  diligence  to  recover  of  the  maker, 
and  the  amount  of  diligence  necessary  depends 
upon  the  circumstances.  Bank  of  Utica  y.  Smith, 
18  Johns.  230.  HaU  v.  Smith,  1  Bay,  330.  Sue 
y.  Cunningham,  1  Cow.  397.  Moodie  v.  Morrall, 
I  Rep.  Con.  Ct.  367.  Price  y.  Young,  1  N.  &  M. 
438.  Broddie  v.  Searey,  Peck,  183.  Phelps  v. 
Blood,  2  Root,  518. 

289.  And  although  informed  by  the  indorser, 
when  he  received  the  note,  that  the  maker  was  a 
transient  person,  without  any  known  place  of 
abode.     Otis  v.  Hussey,  3  N.  Hamp.  346. 

290.  The  indorsee  of  a  negotiable  note^  to  Qx 


the  liability  of  the  indorser,  must  nse  rach  dili- 
gence as,  in  all  reasonable  probability,  will  bring 
the  notice  of  non-payment  to  him.  Barker  v, 
HaU,  Mart.  &  Terg.  183. 

291.  Notes,  payable  on  demand,  must  be  pre 
sented  for  payment  by  the  holder  within  a  reas- 
onable  time,   in   order  to  charge  an  indorser. 
SomerviUe  v.  WiUiams,  1  Stew.  484.   * 

292.  What  is  a  reasonable  time  within  which  a 
note,  payable  on  demand,  should  be  presented 
for  payment,  in  order  to  charge  an  indorser,  de- 
pends on  all  the  facts  of  the  case,  to  be  proved 
at  the  trial.  Bank  of  Utica  y.  Smedes,  3  Cow. 
662. 

293.  Where  a  note  was  payable  on  demand,  a 
demand  made  eight  months  i^er  date,  the  par- 
ties livinff  in  the  same  place,  was  held  insuffi- 
cient to  charge  an  indorser.  Field  v.  Jdckerson^ 
12  Mass.  131. 

294.  So  of  a  demand  10  months  after  date. 
Thayer  y.  BraekeU,  ib.  450. 

2^.  If  a  promissory  note,  payable  on  demand^ 
is  indorsed  eight  months  ailer  date,  notice  must 
be  ffiven  to  the  indorser  of  non-payment  by  the 
maker,  in  order  to  charge  him.  M* Kinney  y\ 
Crawford,  8  S.  d[;  R.  351. 

296.  Where  an  indorser  of  such  a  note  became 
special  bail  for  the  maker,  in  a  previous  suit 
against  the  maker  for  the  note,  it  was  held,  that 
the  indorser  had  sufficient  notice  of  non-payment 
by  the  maker,  ib, 

297.  If  a  promissory  note,  payable  on  demand, 
is  presented  in  19  months,  it  is  held  to  be  in  good 
season,  being  made  to  secure  the  payment  of 
money  loaned  to  one  of  the  makers,  not  for  busi- 
ness purposes.     Vreeland  v.  Hyde,  2  Hall,  429. 

298.  Where  a  note,  payable  on  demand,  was 
negotiated  two  and  a  half  months  after  date,  it 
was  held,  in  an  action  by  the  indorsee  against 
the  maker,  that  the  defendant  might  show  pay- 
ment to  the  payee,  no  particular  circumstances 
being  disclosed  m  the  case.  Losee  y.  Dwnkin,  7 
Johns.  70. 

299.  Five  months  is  an  unreasonable  delaj, 
where  all  the  parties  reside  near  each  other.  Stce 
y.  Cunningham,  1  Cow.  397. 

300.  An  agreement  between  the  indorsee  and 
the  maker,  made  at  the  time  of  giving  the  note, 
tbat  the  note  should  not  be  demanded  immedi- 
ately, will  not  take  the  case  out  of  this  rule,  un- 
less it  is  proved  that  the  indorsers  were  parties 
to  this  agreement,  ib. 

301.  "Doe  diligence**  is  a  question  of  law, 
when  the  facts  are  undisputed.  Johnson  y.  Lewis, 
1  Dana,  182.  Davis  v.  Herriek,  6  Ham.  55.  Bank 
of  Columbia  v.  Laurence,  1  Pet.  578.  Van  Hoesen 
v.  Fan  Alstyne,  3  Wend.  75.  ^ce  y.  Cunning' 
ham,  1  Cow.  397. 

30)2.  If  the  facts  are  disputed,  it  is  a  mixed 
question  of  law  and  fact,  for  the  jury  to  decide, 
under  the  direction  of  the  court.  Dams  y.  Her- 
riek,  6  Ham.  55. 

303.  What  is  reasonable  notice  of  dishonor, 
where  the  parties  live  near  each  other,  is  a  ques- 
tion of  law.  Before  the  revolution,  protests  were 
not  made  on  promissory  notes.  Bank  of  Jforth 
America  y.  M' Knight,  i  leates,  145. 

304.  The  question  of  diligence,  in  giving  notice 
to  the  indorser  of  a  promissory  note,  is  a  mixed 
question  of  law  and  fact.  JVVuA  v.  Harrington,  1 
Aik.  39. 

305.  What  is  due  diligence  on  the  part  of  the 
assignee  of  a  promissory  note,  in  order  to  charge 
the  assignor,  is  a  question  of  fact  for  the  jury. 
Bronaugh  v.  Scott,  5  Call,  78. 

306*  The  questions  of  diligence,  and  whether 
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then  was  any  fi«ad  in  procuring  or  osing  the  in- 
dorsement, are  for  the  jury.  Eccles  ▼.  BaUardy  2 
M*CoTd,  388. 

307.  The  seasonablenesB  of  notice  of  non-pay- 
ment of  a  note,  is,  in  Pennsylvania,  a  question  of 
Atct  for  a  jury.  Atwood  v.  Ragland,  Minor,  85. 
Robertson  y.  Fogle,  1  Dall.  252.  Bank  v.  M'Knigkty 

2  ib.  158.'  Bank  ▼.  Pettii,  4  ib.  127.  BaS  ▼. 
Denni9ony  ib.  163. 

308.  It  is  a  question  of  law,  whether  or  not  due 
diligence  has  been  used  by  the  indorsee  of  a  note 
to  recover  the  money  from  the  maker.  PaUony. 
Wamot,  I  Har.  db  J.  477. 

309.  A  subsequent  promise  will  make  the  in- 
dorser  liable,  however,  even  if  due  diligence  has 
not  been  used.  ib. 

310.  Circumstances  which  would  impose  an 
unreasonable  ieme  of  labor  and  inconvenience 
upon  a  holder  of  a  note,  in  makin?  a  demand  of 
the  maker,  to  bind  an  indorser,  release  him  from 
that  obligation  ;  but  the  holder  is  bound  to  use 
every  reasonable  endeavor  to  find  the  maker,  and 
present  the  note  for  payment.     Galpin  v.  Hard, 

3  M'Cord,  394. 

311 .  If  an  indorser  of  a  note  resides  in  the 
same  place,  the  notice  to  him  must  be  personal, 
or  left  at  his  dwelling-house  or  place  of  business. 
Smedes  v.  UHca  Bank^  20  Johns.  372. 

312.  Where  a  person  has  adwelling-honseand 
counting-room  in  the  same  town,  a  notice  sent  to 

•  either  place  is  sufficient.     Bank  of  Columbia  v. 
Laurentej  I  Pet.  578. 

313.  A  demand  of  payment  of  a  lost  note,  or 
presentment  of  a  copy,  is  sufficient,  and  satisfies 
the  usual  averment  of  due  presentment.  Hins- 
dale V.  Milesy  5  Conn.  331. 

314.  Therefore  where  the  plaintiff,  in  assump- 
sit by  him,  as  indorsee,  against  the  indorser  of  a 
promissory  note,  having  averred  presentment  and 
demand  on  the  26th  of  May,  and  having  also 
averred  that  the  note  had  been  lost  by  time  and 
accident,  and  could  not  be  produced,  adduced 
evidence  to  prove  that  the  note  was  lost  on  the 
26th  of  February  preceding,  and  that  a  copy  of  it 
was  presented  on  the  26th  of  May,  and  demand 
made,  it  was  held,  that  such  evidence  was  unex- 
ceptionable, ib, 

315.  Notice  to  the  maker  by  the  payee  of  an 
indorsement  is  sufficient,  undfer  the  statute,  to 
save  the  indorsee  in  any  subsequent  dealings  be- 
tween the  indorser  and  the  maker.  Stetoartr, 
Bamvm^  Brayt.  173. 

316.  A  notice  by  a  notary  was  held  sufficient, 
although  it  did  not  state  who  was  the  holder  of 
the  note,  or  at  whose  request  the  notice  was 
given.     Shed  v.  Brett,  1  Pick.  401. 

317.  Notice  to  an  indorser  was  given  on  the 
rijgrht  day,  but  misstated  the  day  of  the  maturity 
of  the  note,  and  described  it  as  made  by  '*  J .  Cush- 
ing,'*  instead  of  "J.  Cushman."  Held  to  be  suffi- 
cient.    Smith  V.  Whiting,  12  Mass.  6. 

318.  Where,  in  a  notice  of  non-payment,  da- 
ted on  the  day  that  a  draught  falls  due,  it  is  stated 
that  the  draught  was  protested,  on  the  evening 
before  ,>ibr  non-payment,  and  that  the  holder  looks 
to  the  indorser  for  payment,  it  is  proper  for  the 
jury  to  decide  whether  the  defendant  has  been 
trusted.     Ontario  Bank  v.  Petrie,  3  Wend.  456- 

319.  A  holder  may  employ  the  usual  modes  of 
conveyance  in  giving  notice.  He  may  employ  a 
special  messenger  or  use  the  mail,  as  he  shall 
choose.  Bank  of  Columbia  v.  Laurence,  1  Pet. 
578. 

See  Notice  throvoh  the  Post-Office. 

320.  To  charge  an  indorser,  demand  must  be 
made  of  the  m^er  on  the  third  day  ailer  that 


limited  in  the  note.  Even  the  mutual  amement 
of  the  parties  will  not  alter  this  rule.  Renner  v. 
Bank  of  Columbia,  9  Wheat.  581. 

321.  After  demand  of  the  maker  of  a  note  on 
the  third  day  of  grace,  notice  to  the  indorser  on 
the  same  day  is  sufficient,  by  the  general  law 
merchant;  and  evidence  of  a  letter  containing 
notice  having  been  put  into  the  post-office,  di- 
rected to  the  defendant  at  his  place  of  residence, 
is  sufficient  proof  of  the  notice  to  be  left  to  a 
jury,  and  it  is  unnecessary  to  give  notice  to  the 
defendant  to  produce  the  letter  before  such  evi- 
dence be  admitted.  Lindenberger  v.  Bealt,  6  ib. 
104. 

322.  In  Vermont,  to  charge  the  payee  of  a  note 
not  negotiable,  indorsing  it  in  blauK,  the  same 
diligence  and  notice  are  requisite  as  to  charge 
the  indorser  of  a  negotiable  note  under  the  law 
merchant.    Jlldis  v.  Johnson,  1  Verm.  136. 

323.  The  doctrine,  that  the  holder  of  a  note 
must  use  due  diligence,  to  obtain  payment  of  the 
drawer,  does  not  extend  to  holders  of  sealed 
notes.     Force  v.  Craig,  2  Halst.  272. 

324.  Where  a  person  assigned  a  sealed  note  to 
another,  and  agreed  to  stand  security  thereon 
until  paid,  although  the  drawer  lived  for  three 
years  in  good  credit,  after  the  bill  became  due, 
without  being  called  upon  by  the  holder  for  pay- 
ment, and  then  failed,  the  assignor  was  held  lia- 
ble upon  his  special  guaranty,  ib, 

325.  A  note  must  be  presented  for  payment 
when  due,  and  reasonable  notice  of  non-payment 

given,  to  bind  the  indorser.     Ferris  v.  Saxton,  1 
outh.  2.    What  is  reasonable  notice,  is  a  ques- 
tion of  law  ;  whether  given,  of  fact.  ib. 

^6.  A  demand  on  the  maker  of  a  note  payable 
to  bearer  is  necessary,  to  bind  an  indorser.  Gal- 
pin  V.  Hard,  3  M*Cord,  394.  Bank  v.  Cruft,  ib. 
522. 

327.  Notice  is  necessary  to  bind  an  indorser  of 
a  note  made  in  the  country.  Kiddell  v.  Ford^ 
Const.  Rep.  678. 

328.  As  to  the  necessity  of  a  demand  on  the 
maker,  by  the  holder  of  an  indorsed  note,  a  neigh- 
boring state  is  regarded  as  a  foreign  country. 
OiUispie  v.  Hannahan,  4  M'Cord,  503. 

329.  Generally,  notice  to  the  indorser  ought  to 
be  given,  although  he  should  be  beyond  sea,  if 
the  place  of  his  residence  is  known ;  and  a  reason- 
able diligence  to  find  out  his  place  of  residence 
ought  to  be  used.  M*Murtrie  v.  Jones,  3  Wash. 
C.  C.  206. 

330.  The  same  diligence  is  requisite  in  a  holder, 
as  to  the  demand  and  notice,  whether  the  note 
was  indorsed  after  or  before  it  came  due.  Stock 
man  v.  Riley,  2  M'Cord,  398.  AUwood  v.  Hasel- 
don,  2  Bailey,  457.  Poole  v.  JoUeson,  1  M'Cord, 
199.  But  see  Rugeby  v.  Davidson,  2  Rep.  Con. 
Ct.  33.     Dwight  V.  Emerson,  2  N.  Harap.  159. 

331 .  The  holder  of  a  promissory  note  not  ne- 
gotiable, in  order  to  charge  an  indorser,  must  de- 
mand payment  of  the  maker  as  soon  as  the  note 
falls  due,  and  if  not  «aid,  must  immediately  put 
it  in  suit  against  him  by  attachment.  Huntington 
V.  Harvey,  4  Conn.  124. 

332.  The  holder  of  a  note  must  make  a  demand 
on  the  maker,  to  bind  an  indorser  ;  mere  notice 
of  non-payment  to  the  indorser  is  not  sufficient 
Lazarus  v.  ,Aubin,  2  M'Cord,  134. 

333.  Under  the  statute  of  Illinois,  an  assignee 
of  a  note  is  not  liable,  unless  due  diligence  by 
suit  against  the  maker  has  been  used.  Mason  v. 
Wash,  Breese,  16.  Thompson  v.  .Armstrong,  ib.  23. 

334.  An  averment  of  the  insolvency  of  the 
maker  is  sufficient  to  excuse  the  use  of  due  diti 
genoe.  Thompson  v.  Jimutrong,  ib.  23. 
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335.  In  a  rait  by  the  aaiignee  aminst  the  as- 
0i^or,  on  a  note  assigned  under  uie  Kentucky 
statute,  the  assignee,  holding  up  the  obligation  14 
months  without  suit,  was  guilty  of  gross  negii- 
gence,  and,  not  accounting  for  this  delay,  was 
not  entitled  to  recourse  against  the  assignor. 
JIf 'fmitra  V.  M'Connel,  1  Bibb,  239. 

336.  Where  a  note  was  protested  on  the  last 
day  of  grace,  and  notice  given  to  the  indorsers  the 
next  day,  the  note  being  negotiated  at  a  bank, 
and  all  the  parties  living  in  the  same  town,  it  was 
held  sufficient.   Pearson  v.  Duekham,  3  Litt.  385. 

337.  If  a  note  be  at  the  place  where  it  is  paya- 
ble on  the  day  it  falls  due,  the  burden  of  provmg 
payment  falls  on  the  parties  liable  to  pay  it.  Put- 
lertan  v.  Bank  of  U.  StateSy  1  Pet.  604. 

338.  The  person  making  a  demand  should  in 
general  have  the  note  witn  him,  and  present  it 
for  payment.  Freeman  v.  BovfUon,  7  Mass.  463. 
fFhittoell  V.  Johnson,  17  ib.  44$. 

339.  A  person  may  be  authorized  by  parol  to 
make  a  presentment  and  demand.     Shed  v.  Brett, 

1  Pick.  401.  Freeman  v.  Boynton,  7  Mass.  483. 
Hartford  Bank  v.  Barry,  17  ib.  94.  BankqfUtiea 
V.  Smith,  18  Johns.  230.  Stafford  7.  Yates^  ib. 
327. 

340.  A  cashier,  without  any  special  authority, 
indorsed  a  note  to  another  cashier,  who  employed 
a  person  to  demand  payment.  Held,  that  a  de- 
mand by  such  person  was  duly  authorised.  Hart' 
ford  Bank  v.  Barry,  17  Mass.  94.  See  Church 
V.  Barlow,  9  Pick.  547. 

341.  The  demand  of  pajonent  of  a  note,  paya- 
ble at  a  particular  place,  by  one  having  it  in 
possession  at  such  place,  and  on  the  day  it  fell 
due,  is  presumptive  evidence  of  his  authority  to 
demand  and  receive  payment,    ^gnew  v.  Bank, 

2  Har.  A  Gill,  478. 

342.  A  demand  made  the  day  before  the  ma- 
turity of  a  note  is  insufficient.  Henry  v.  Jones, 
8  Mass.  453.  Jones  v.  Fales,  4  ib.  245.  Famum 
V.  Fowle,  12  ib.  89.   Hough  v.  Young,  1  Ham.  504. 

343.  In  general,  a  demand  made  after  the  ma- 
turity of  a  note  is  insufficient.  Famum  v.  Fowle, 
12  Mass.  89.  Woodhridge  v.  Brigkam,  12  Mass. 
403.  Barker  v.  Parker,  6  Pick.  80.  Davis  v. 
Herrick,  6  Ham.  55. 

344.  Where  a  demand  of  payment  is  made  on 
the  day  on  which  a  note  is  payable,  without  al- 
lowing the  three  days*  grace,  and  notice  is  given 
to  the  indorser  on  the  third  dav  there&flor,  the  m- 
dorser  is  not  liable  ;  and  a  subsequent  admission 
of  the  indoner,  **  that  he  knew  of  no  defence,** 
is  not  alone  sufficient  to  make  him  liable.  Grifin 
T.  Gof,  12  Johns.  423. 

345.  Demand  of  payment  should  not  be  made 
of  tiie  indorser  before  the  note  has  been  present- 
ed to  the  maker.  Jackson  v.  Richards,  2  Caines, 
343. 

346.  A  note,  being  indorsed  before  it  was  due, 
by  the  payee,  in  tAe  following  words,  **  I  guar- 
anty the  payment  of  the  within  to  A,  for  value 
received,'*  and  being  subsequently  indorsed  by 
A,  it  was  held,  that  a  demand  on  the  maker  and 
notice  to  the  indorser  were  indispensable  requi- 
sites to  «  recovery.     Barren  v.  May,  2  Bailey,  1. 

347.  Where  the  indorsee  of  a  note,  payable  on 
the  2d  of  April,  demanded  payment  of  the  maker 
on  that  day,  and  gave  due  notice  to  the  indorser, 
after  which  the  indorser,  in  consideration  of  for- 
bearanne  to  sue  the  maker,  agreed,  in  writing, 
on  the  bark  of  the  note,  to  be  holden  as  indorser 
until  April  5,  it  was  held,  that  the  indorser's  lia- 
bility on  the  first  indorsement  being  fixed,  the 
second  indorsement  did  not  discharge  that  liabil- 
ity.   9miih  ▼.  Hfstohms,  6  Conn.  444. 


348.  Where  a  note  is  given  for  an  old  debt, 
(recoverable  by  instalments  by  statute,)  and  af 
terwards  negotiated  as  a  cash  note,  the  party 
taking  it  as  a  cash  payment  may  return  it,  and 
recover  against  the  person  negotiating  it,  on  his 
original  contract.  Mounter  v.  Meyrey,  1  Bay, 
24. 

349.  In  an  action  by  an  indorsee  against  the 
indorser  of  a  promissory  note,  indorsed  after  it  is 
overdue,  the  indorsee  must  allege  a  demand  of 
payment  of  the  maker,  ana  notice  to  the  indorser. 
Kennan  v.  M  'Roe,  3  Stew.  &  Port.  249. 

350.  As  between  an  indorsee  and  indorser  of  a 
promissoiy  note,  it  is  a  bill  of  exchange,  and  de- 
mand and  notice  are  properly  made  and  given  on 
the  last  day  of  grace.  Crenshaw  v.  M'Kieman, 
Minor,  295. 

351.  A  note  was  protested  on  Tuesday,  and 
notice  to  the  indorser,  who  lived  in  the  country, 
and  not  on  a  post-road,  was  put  into  the  post- 
office  Tuesday  evening  or  Wednesday  morn- 
ing. The  indorser  was  in  the  habit  of  sending 
to  the  post-office  Mondays,  Thursdays,  and  Sat- 
urdays.; but  a  special  messenger  might  have 
brought  him  notice  on  Wednesday.  It  was  held, 
that  the  notice  was  insufficient,  and  that  a  special 
messenger  should  have  been  sent.  Bank  of  Lo- 
gan V.  Butler,  3  Litt.  498. 

352.  Notice  of  non-payment  should  be  given 
the  same  day,  if  the  indorser  lives  in  the  same 
town ;  if  not,  by  the  next  mail.  Ifhittlesey  v. 
Dean,  2  Aik.  263. 

353.  Where  the  indorser  lives  in  another  town, 
a  notice  on  the  next  day  is  sufficient.  WhitweU 
V.  Johnson,  17  Mass.  449.  Eagle  Bank  v.  CAo- 
pin,  3  Pick.  180. 

354.  Where  the  maker  Uved  200  miles  from 
the  holder,  a  demand  within  six  days  from  the 
maturity  was  held  to  be  in  season.  Freeman  v. 
Boynton,  7  Mass.  483. 

&5.  In  such  a  case,  a  delay  of  29  days  was 
held  unreasonable,  there  being  a  regular  mail 
between  the  two  places,  ih. 

356.  Where  the  holder  and  the  maker  of  a 
promissory  note  live  in  different  towns,  to  ren- 
der the  indorser  liable,  demand  must  be  made  on 
the  maker  as  soon  after  the  note  becomes  due  as 
it  can  conveniently  be  done,  taking  into  consid- 
eration the  situation  of  the  parties;  and  where 
the  facts  as  to  such  situation  are  agreed  on,  or 
found  by  a  jury,  the  reasonableness  of  the  de- 
mand is  a  question  of  law.  Haddock  v.  Murray, 
1  N.  Hamp.  140. 

357.  A  hard  rain,  not  sufficient  to  make  the 
roads  impassable,  was  held  an  insufficient  ex- 
cuse for  delaying  for  two  days  a  demand  of  pay- 
ment on  the  maker,  who  lived  20  miles  from  the 
holder.     Barker  v.  Parker,  6  Pick.  80. 

358.  Where  the  day  of  maturity  would  other 
wise  fall  on  Sunday,  the  note  becomes  due  the 
day  before,  ib. 

359.  By  the  common  law  of  this  state,  a  note 
is  not  entitled  to  grace,  unless  made  payable  with 
grace,  ib. 

360.  A  notary  in  New  York  demanded  pay- 
ment of  a  note  on  Friday,  and  it  was  dishonored. 
He  enclosed  a  notice  to  the  indorser,  in  a  letter 
to  the  holder  at  New  Haven,  who,  on  Monday 
morning,  sent  a  messenger  with  it  to  Hartford, 
to  ascertain  whpe  the  indorser  lived,  and  he 
mailed  it  on  that  dar  to  Springfield,  where  the 
indorser  lived.  Hefu,  that  it  was  immaterial 
whether  it  reached  N*w  Haven  on  Saturday  or 
Sunday,  as  Sunday  was  not  to  be  counted  ;  that 
neither  the  holder  nor  the  notary  was  bound  to 
know  the  residence  ol  the  indorser ;  and  that  the 
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notice  wu  pTen  ■etaonably.     Eagle  Bank  ▼. 
Chavin,  3  Pick.  180. 

361 .  Where  the  holder  of  a  bill  or  note  tends 
it  to  his  agent  to  present  for  payment,  and  on 
presentment  it  is  dishonored,  and  immediately 
sent  back  to  the  holder,  by  the  a^nt,  the  time 
from  which  to  reckon,  in  deciding  whether  notice 
from  the  holder  is  in  season  to  charge  the  in- 
dorser,  is  the  time  when  he  receives  it  from  the 
agent.  Colt  v.  Jfoble^  5  Mass.  167.  Church  v. 
Barlow,  9  Pick.  547. 

362.  One  indorsing  a  promissory  note  for  col- 
lection only,  as  an  agent,  is  the  holder  for  the 
purpose  of  receiving  and  transmitting  notices. 
Ogden  V.  Dobbin,  2  Hall,  113. 

363.  To  charge  the  indorser  of  a  note  held  by 
a  bank,  the  presentment  and  notice  must  be  con- 
formable to  the  general  law,  or  the  substitutes 
for  them  must  conform  strictly  to  the  usage  of 
the  bank.     Boston  Bank  v.  Hodges,  9  Pick.  420. 

364.  Where  a  promissory  note  is  indorsed,  and 
delivered  to  a  bank  for  collection,  there  is  an 
implied  undertaking,  on  the  part  of  the  bank,  to 
char^  the  indorsers  by  a  notice  of  non-payment; 
and  if  they  neglect  to  do  this,  the  holder  may 
maintain  an  action  against  them  for  the  neglect. 
And  a  count  for  such  neglect  is  good,  without 
setting  forth  anv  other  or  special  consideration. 
Bank  of  Utiea  v.  Snudes,^  Cow.  662. 

365.  Where  a  note  is  payable  at  a  certain  bank, 
it  is  sufficient,  to  charge  the  indorser,  that  the 
note  is  there  at  maturity,  to  be  delivered  up  if 
paid,  without  a  special  demand.  Berkshire  Bank 
V.  Jones,  6  Mass.  524.  Jforth  Bank  v.  Abbot,  13 
Pick.  465. 

366.  But  be  is  not  chargeable  unless  it  is  at 
such  place  at  maturity,  even  if  the  maker  has 
absconded.  Shaw  v.  Reed,  12  Pick.  132.  Wood- 
bridge  v.  Brigham,  13  Mass.  556. 

3^.  A  usage  of  banks  to  make  demand  of  pay- 
ment of  notes  in  their  possession  by  giving  notice, 
on  the  6rst  day  of  grace,  to  the  promisor,  that 
the  note  is  in  the  possession  of  the  bank,  and 
would  be  due  the  third  day  afler,  and  requesting 
payment  accordingly,  and  to  give  notice  to  the 
indorser,  without  further  demand,  if  not  paid 
within  bank  hours  on  that  day,  is  binding  on  all 
parties  conusant  of  such  usage,  and  such  a  de- 
mand will  be  sufficient.  Jones  v.  Fales,  4  Mass. 
245.  Widgery  v.  Munroe,  6  ib.  449.  J>forth  Bank 
T.  Abbot,  13  Pick.  465,  470.  Central  Bank  v. 
Davis,  19  Pick.  373, 375. 

368.  In  an  action  upon  a  note,  payable  at  a 
bank,  against  the  indorser,  an  averment  of  pre- 
sentment and  demand  of  payment  on  the  prom- 
isor is  supported  by  evidence  of  notice  to  the 
promisor  that  the  note  was  in  the  bank  on  the 
day  it  became  due.  And  the  messenger,  whose 
duty  it  was  to  give  notice,  having  absconded,  his 
books,  which  contained  the  names  of  the  prom- 
isor and  indorser,  with  a  check  against  them  indi- 
cating that  they  had  received  notice,  were  held 
to  be  competent  evidence  of  notice.  J^ortk  Bank 
V.  Abbot,  13  ib.  464. 

369.  In  an  action  by  a  bank  against  the  in- 
dorser of  a  note,  an  averment  of  demand  on  the 
promisor  is  supported  by  evidence  that  he  had 
notice,  according  to  the  usage  of  banks,  that  the 
note  was  at  the  bank.  ih.  465.  City  Bank  v. 
Ctater,  3  ib.  414.     Jones  v.  Faies,  4  Mass.  245. 

370.  The  known  usage  of  a  bank,  as  to  regard- 
ing a  particular  day  as  a  holiday,  will  bind  the 
indorser  who  offers  a  note  for  discount,  so  as  to 
make  a  demand  and  notice  on  that  day  sufficient, 
whether  it  was  payable  at  that  bank  or  not.  City 
BankY  OUtsr,  3  Pick.  414. 


371.  Where  the  bank  was  the  holder  of  a 
note  which  was  payable  there,  and,  on  the  day 
that  it  became  due,  afler  the  usual  banking  hours 
were  over,  it  was  given  by  the  officers  of  the 
bank  to  a  notary,  informing  him  that  there  were 
no  funds  in  the  bank  for  its  payment,  it  was 
held,  that  there  was  sufficient  proof  of  due  de- 
mand.    Bank  of  U.  States  v.  Cameal,  2  Pet.  549. 

372.  Where  a  note  is  payable  at  a  bank,-  it  is 
not  necessary  to  make  any  personal  demand 
upon  the  maker  elsewhere,  ib. 

373.  A  usage  of  a  bank,  known  to  the  maker 
of  a  note,  as  to  the  mode  of  a  demand  upon  him, 
will  bind  an  indorser  not  conusant  of  it.  Whit- 
weU  V.  Johnson,  17  Mass.  449.  Bank  v.  Jfor- 
wood,  1  Har.  &,  J.  423. 

374.  A  usage  of  a  bank,  as  to  the  time  of  giv- 
ing notice  to  the  indorser,  will  not  bind  him,  un- 
less he  is  conusant  of  it.  Pevree  v.  Butler,  14 
Mass.  303. 

375.  The  usage  of  a  bank,  as  to  the  mode  and 
time  of  demand  and  notice,  will  bind  the  parties 
if  conusant  of  it,  or  if  the  note  is  payable  at  such 
bank.  lAneoln  and  Kenneheck  Bank  v»  Page,  0 
ib.  155.  Blanchard  v.  HUliard,  11  ib.  85.  Smilh 
V.  Whiting,  12  ib.  6.  City  Bank  v.  Cutter,  3  Pick. 
414.  Bank  of  Columbia  v.  Magruder,  6  Har.  A 
J.  172. 

376.  A  note,  payable  at  bank,  was  presented  to 
the  first  teller  15  minutes  past  3  o'clock,  P.  M., 
on  the  day  it  was  payable,  and  payment  was  de- 
manded. The  bank  closed  at  3  o'clock ;  but  it 
appeared  to  be  the  usual  course  of  business,  at  the 
bank,  to  allow  that  time  for  the  presentment  and 
payment  of  notes.  Held,  that  this  was  a  suffi- 
cient presentment.  Bank  of  Utica  v.  Smith,  18 
Johns.  230. 

377.  Notice  of  the  dishonor  of  a  note  was  given 
by  a  bank  to  the  indorser,  who  lived  in  the  same 
town,  the  day  afler  the  dishonor.  Held  to  be  in 
season,  although  the  usage  of  the  bank  was  to 
give  such  notices  on  the  same  day.  Grand  BaiJe 
V.  Blanchard,  23  Pick.  305.  Coittra,  Woodhridge 
V.  Brigham,  12  Mass.  403. 

378.  A  note  payable  at  a  bank  in  N.  L.  was  sent, 
by  the  cashier  of  a  bank  in  H.,  to  the  bank  in  N. 
L.  for  collection,  and  was  protested  for  non-pay- 
ment. The  cashier  of  the  bank  in  N.  L.,  on  the 
same  day,  put  the  note,  protest,  and  notice  to  ^e 
indorser,  in  the  post-office  in  N.  L.,  directed  to 
the  cashier  of  the  bank  in  H.,  these  proceedings 
being  in  conformity  with  the  known  usage  of 
the  bank  in  N.  L.  It  did  not  appear  that  notice 
was  otherwise  given  to  the  indorser,  by  any  party 
to  the  note.  It  was  held,  that  such  proceedings, 
in  relation  to  the  indorser,  were  not  in  compli- 
ance with  the  rule  requiring  notice.  Holland  v. 
Turner,  10  Conn.  308. 

379.  A  promissory  note,  payable  *^  at  either  of 
the  banks  in  Boston,"  is  not  payable  at  a  place 
certain,  and  the  holder  is  boifnd  in  such  case  to 
give  the  promisor  notice  where  it  is  to  be  found. 
Jforth  Bank  v.  Abbot,  13  Pick.  465. 

380.  Where  the  holder  of  such  a  note  places  it 
in  one  of  the  banks  designated,  the  promisor  is 
bound  to  pay  it  there,  and  the  holder  need  not 
present  it  at  another  place,  ib, 

381 .  The  holder  of  a  note,  who  has  put  it  in  a 
bank  for  collection,  cannot  regard  the  bank  as  a 
party,  so  as  to  entitle  himself  to  an  additional  day 
to  give  notice  to  the  maker  or  indorser.  Johnson 
V.  Harth,  1  Bailey,  4^2. 

382.  If  a  note  is  payable  at  a  bank,  the  in- 
dorser must  demand  payment  there,  though  the 
maker  be  at  sea,  if  he  wishes  to  charge  the 
indorser     SulUvan  v  MiUheU^  1  Law  Rep.  483 
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383.  Where  the  maker  appoints  a  mode  of 
making  demand,  it  will  bind  the  indorser.  State 
Bank  v.  Hurd^  12  Mass.  172.  J^orth  Bank  ▼. 
^6&0f,  ]3PJck.467,470. 

384.  Where  a  note  is  not  payable  at  any  par- 
ticular place,  and  the  maker  has  a  known  and 
permanent  residence  within  the  state,  the  holder 
is  bound  to  make  a  demand  of  payment  there, 
in  order  to  charge  the  indorser.  Anderson  ▼. 
Drake^  14  Johns.  114. 

385.  As,  where  such  a  note  was  dated  at  New 
York,  but  the  maker,  before  it  was  payable,  re- 
moved to  Kingston,  in  Ulster  county,  and  this 
was  known  to  the  holder,  a  demand  of  payment, 
or  inquiry  for  the  maker,  in  New  York,  was  held 
not  su£Scient  to  charge  the  indorser.  ib. 

386.  But  where  such  a  note  was  dated  at  Al- 
bany, and  the  maker  had  removed  to  Canada,  a 
demand  of  payment  at  Albany  was  held  suffi- 
cient, ib. 

387.  Notice  of  the  protest  of  a  note,  negotiated 
at  a  bank,  given  the  day  after  protest,  is  good, 
although  the  parties  reside  in  the  same  town. 
Bank  of  Frankfort  v.  MarkUy^  3  A.  K  Marsh. 
505. 

388.  Where  the  indorser  of  a  promissory  note 
resides  in  a  different  place  from  that  in  which  it 
is  payable,  notice  of  the  non-pavment  must  be 
sent  to  him  in  the  place  in  which  he  is  actually 
a  residelit;  and  if  directed  to  a  wrong  place, 
without  showing  due  diligence  to  ascertain  his 
actual  residence,  the  indorser  will  be  discharged. 
Bank  of  Utica  v.  De  MoU,  13  Johns.  432. 

389.  Where  a  party  resides  in  the  same  city  or 
town,  notice  of  the  dishonor  of  a  note  must  be 
personal,  or  left  at  his  dwelling-house.  Ireland 
V.  Kip,  10  ib.  490.     S.  C.  11  ib.  231. 

390.  And  where  the  indorser  of  a  note  resided 
at  Kip*s  Bay,  three  and  a  half  miles  from  the 
City  Hall,  in  the  city  of  New  York,  and  gave  di- 
rections to  the  letter-carriers,  who  call  every  day 
at  the  post-office  to  take  out  letters,  to  leave  all 
letters  received  by  them  for  him  at  a  house  in 
Frankfort  Street,  at  which  house  the  indorser 
himself  called  or  sent  every  day  for  his  letters, 
and  a  letter,  containing  a  notice,  from  the  holder 
of  the  note  to  the  indorser,  of  its  non-payment, 
was  put  into  the  post*office,  directed  to  the  in- 
dorser, on  the  day  after  the  note  fell  due,  it 
was  held  not  to  be  sufficient  evidence  of  no- 
tice,  ib. 

391.  Going  to  the  promisor's  place  of  business 
in  business  hours  to  demand  payment,  and  find- 
ing it  shut  and  no  person  there,  is  using  due  dili- 
gence,  although  no  further  inquiry  is  made. 
Shed  V.  Brett,  1  Pick.  413. 

392.  Where,  in  consequence  of  the  absence  of 
the  maker  of  a  note  from  the  commonwealth,  no 
demand  is  made,  except  by  leaving  at  his  dwell- 
ing-house a  written  request  to  pay,  the  notice  to 
the  indorser  need  not  state  that  fact.  Sanger 
V.  Stimpson,  8  Mass.  260. 

393.  A  promissory  note,  presented  at  the  city 
residence  of  the  indorser,  who  has  a  city  and 
country  residence,  is  well  presented.  Stewart  v. 
Eden,  2  Caines,  121. 

394.  The  holder  of  the  promissory  note  of  a  firm 
presented  it  for  payment  at  their  last  place  of 
Dusiness,  in  Boston,  which  was  then  occupied  by 
strangers,  and  was  there  told  that  the  firm  had 
failed,  and  that  the  partners  had  gone  out  of 
town,  Without  leaving  any  funds;  and  no  further 
mquiry  was  made  by  the  holder  in  relation  to 
them,  although  in  fact  one  of  the  firm  lived  in 
Boston,  and  his  name  was  in  the  Directory.  It 
was  heldy  in  an  action  against  the  indorser,  that 


this  was  not  a  sufficient  demand  of  payment. 
Granite  Bank  v.  Ayers,  16  Pick.  392. 

395.  A  note,  payable  at  the  town  of  G.,  fell  due 
on  Saturday,  and  notice  of  its  dishonor  on  that 
day  was  delivered  to  the  indorser,  a  resident  of 
E.,  on  tlie  ensuing  Monday.  There  was  no  evi- 
dence of  any  mail  between  those  towns  on  Satur 
day  or  Sunday.  Held,  that  such  notice  was  suf- 
ficient.   Jignew  V.  Bank,  2  Har.  db  Gill,  478. 

396.  A  letter  sent  to  the  house  of  the  maker 
of  a  promissory  note,  informing  him  that  the 
note  was  in  a  bank  a  few  rods  distant,  and  re- 
questing him  to  pay  it,  was  held  to  be  a  suf- 
ficient demand  to  charge  the  indorser,  although 
the  note  was  not  sent  to  the  house  of  the  maker, 
and  he  was  not  at  home  when  the  letter  was  de- 
livered.    Tredick  v.  fVendeU,  1  N.  Hamp.  80. 

397.  C,  the  indorser  of  a  note,  at  the  time  it 
fell  due,  lived  in  Georgetown,  in  a  house,  the 
lower  part  of  which  was  occupied  by  his  son  as 
a  store.  There  was  a  private  entrance  to  C.'s 
house,  and  his  son  resided  elsewhere.  C.  was 
postmaster,  and  had  his  office  in  another  part  of 
the  town.  Before  he  took  the  post-office,  notices 
for  him  were  often  left  at  the  store;  but  after 
that,  if  any  were  left,  if  they  were  recollected, 
tHey  were  sent  to  the  post-office.  Held,  that  no- 
tice of  non-payment,  if  left  at  the  store,  was  not 
sufficient.  Notice  of  non-payment,  although  left 
at  an  improper  place,  if  it  can  be  proved  to  have 
reached  the  indorser,  will  bind  him.  Bank  of  V. 
States  v.*  Corcoran,  2  Pet.  121. 

398.  Where  a  notary,  after  a  note  became  due, 
called  at  the  house  of  an  indorser,  which  he 
found  locked,  and  a  neighbor  said  he  was  with 
his  family  out  of  town  on  a  visit,  but  he  did  not 
know  for  how  long,  and  tlie  notary  left  a  notice 
for  the  indorser  at  the  next  door,  with  a  request 
that  they  would  hand  it  to  him  on  his  return,  it 
was  held  to  be  sufficient  Williams  v.  Bank  of  V 
States,  2  Pet.  96. 

399.  Where  the  holder  of  a  promissory  note, 
on  coming  near  the  last  place  of  residence  of 
the  maker,  in  order  to  make  a  demand  upon  him, 
perceived  that  the  house  was  closed,  and  was  told 
that  the  maker  had  left  the  country,  it  was  held, 
that  this  was  sufficient  to  hold  the  indorser. 
Goading  v.  Britain,  1  Stew.  &  Port.  282. 

400.  The  return  of  nan  est  inventus,  by  a  cpn- 
stable,  on  a  warrant  against  the  maker  of  a 
promissory  note,  the  same  day  on  which  it  is 
issued,  is  not  sufficient  to  charge  an  indorser, 
under  the  statute  of  Alabama,  which  requires  the 
holder  of  a  promissory  note  for  a  sum  not  ex- 
ceeding $50  to  sue  the  maker  within  30  days 
after  it  becomes  due,  and  use  due  diligence  to 
recover  the  amount  of  him,  in  order  to  charge 
the  indorser.  Cavanaugk  v.  Tatum,  4  Stew.  & 
Port.  204. 

401 .  A  note,  payable  at  a  bank  in  M.,  was  dis- 
counted by  a  bank  in  H.,  and  sent  to  the  bank  in 
M.  for  collection.  It  was  presented  at  the  bank 
on  the  day  of  payment,  and  dishonored.  A  no- 
tary, residing  m  M.,  on  the  same  day  directed  a 
notice  to  the  indorser,  leaving  a  blank  for  his 
place  of  residence,  and  enclosed  it  to  the  cashier 
of  the  bank  in  H.,  requesting  him  to  add  the  in- 
dorser's  place  of  residence,  which,  however,  was 
known  to  men  of  business  in  M.  The  notice 
was  received  by  the  cashier  of  the  bank  in  H. 
two  days  after  it  was  put  into  the  office  at  M., 
and  he  immediately  wrote  upon  it  the  residence 
of  the  indorser,  and  put  it  into  the  post-office  at 
H.  It  was  held,  that  the  notice  so  given  was 
sufficient,  and  the  omission  of  the  notary  to  in- 
quire in  M.  as  to  the  indorser's  place  of  re5i4enc# 
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was  not  a  want  of  reasonable  diliffeiice.    Hart- 
ford  Bank  v.  Stedtnan,  3  Conn.  489. 

402.  Where  a  note  is  made  payable  at  a  par- 
ticular place,  and  the  indorser  residea  there,  if 
the  holder  remita  it  to  his  agent  at  such  place  for 
payment,  and  it  is  dishonored,  the  agent  is  not 
bound  to  give  notice  of  the  dishonor  to  the  in- 
dorser, but  his  duty  is  to  give  notice  to  his  prin- 
cipal, who  may  then  ^ve  notice  to  the  indorser, 
and,  if  given  in  due  time  after  the  principal  has 
received  notice,  the  indorser  is  bound.  (7.  States 
Bank  V.  Goddardy  5  Mason,  366. 

403.  If  the  indorser  of  a  note  is  dead  at  the 
time  of  its  maturity,  and  there  are  executors  or 
administrators  known  to  the  holder,  notice  must 
be  given  to  them.  MwekanU  Bank  v.  Birch^  17 
Johns.  25. 

404.  But  where  a  note  became  due  on  the  22d 
of  December,  and  the  indorser  died,  on  a  sea 
voyage,  on  the  12th  December,  which  fact  was 
not  known  to  the  holders  until  the  March  follow- 
ing, and  the  will  was  not  proved,  or  letters  tes- 
tamentary granted,  until  April  following,  it  was 
held,  that  a  notice  of  non-payment  left,  at  the 
time,  at  the  last  place  of  residence  of  the  in- 
dorser, another  with  his  reputed  agent,  and  an- 
other sent,  by  post,  to  the  place  of  residence  of 
his  family,  who  had  shortly  before  removed,  was 
sufficient  to  support  an  action  against  the  execu- 
tors of  the  indorser,  without  showing  any  notice 
to  them  of  the  non-payment,  ib. 

405.  The  indorser  is  not  liable,  without  notice 
from  the  holder ;  and  his  becoming  the  adminis- 
trator of  the  drawer,  who  died  before  the  note 
was  due,  does  not  relieve  the  holder  from  the 
necessity  of  notice.  Magrndtr  v.  Union  Bank  of 
Gtorgetown,  3  Pet.  90. 

406.  Where  a  note  is  received  by  an  officer  of 
the  government,  as  collateral  security  for  the 
payment  of  a  debt  due  the  state,  the  debtor  can- 
not  avail  himself  of  the  neglect  or  omission  of 
the  officer  to  perform  the  duties  which  the  law 
ordinarily  imposes  upon  a  party  thus  receiving  a 
note.     Seymour  v.  Van  Slyeky  8  Wend.  403. 

407.  The  securities  in  a  note,  in  Tennessee, 
may  confess  judgment  to  the  payee,  and  move 
the  court,  upon  that  judgment,  for  a  judgment 
over  against  the  principal,  without  notice  to  him 
of  the  pendency  of  the  suit  against  them,  or  of 
the  motion  against  him.  JVeioman  v.  Campbell, 
Mart,  dt  Terg.  63. 

406.  It  is  not  a  prerequisite  to  such  motion,  on 
the  part  of  the  securities,  that  they  should  have 
paid  the  money,  ib. 

409.  The  existence  of  a  judgment  against 
them,  whether  by  confession  or  otherwise,  is  a 
sufficient  ground  for  the  motion,  ib. 

410.  In  case  of  a  negotiable  note,  transferred 
after  due,  and  guarantied  by  the  indorser,  de- 
mand  on  the  maker,  and  notice  to  the  indorser, 
must  be  proved,  before  an  action  can  be  main- 
tained against  him.  An  action  on  the  note  is  a 
demand,  and,  if  known  to  the  indorser,  would  be 
sufficient  notice.  Benton  v.  Gibson,  1  Hill,  S.  C. 
56. 

411.  Where  the  note  of  a  straoffer  is  received 
by  a  creditor  of  his  debtor,  as  collateral  seouritv 
for  his  debt,  the  creditor  is  not  bound  to  notifj 
the  debtor  of  a  proposition  of  such  stranger  to 
discharge  the  note  in  specific  property,  though, 
by  a  failure  to  receive  such  property,  the  amount 
of  the  note  is  lost.  Rives  y.  M'Loaky,  6  Stew. 
&,  Port.  330. 

412.  A  presentment  of  a  promissory  note  to 
one  partner  for  payment  is  good.  Hunter  v. 
Hempstead^  1  Mis.  67. 


413.  A  demand  upon  one  only  of  two  promu 
ors  is  sufficient.     Shed  v.  Brett,  1  Pick. 401. 

414.  Where  a  promissory  note  is  made  by  one 
partnership,  and  indorsed  by  another,  the  acting 
partner  in  both  being  the  same  person,  it  was 
held,  thst  this  fiust  did  not  excuse  the  want  of 
due  presentment  and  notice.  Dwigkt  v.  SeovH^ 
2  Conn.  654. 

415.  An  indoraer  is  discharged  by  laches  in 
the  holder  as  to  demand  and  notice,  although  the 
note  was  drawn  in  the  name  of  a  firm  which  is 
dissolved.    Buder  v.  Denham,  2  M'Cord,  350. 

416.  A  note,  signed  by  two,  jointly  and  sever- 
ally, and  made  payable  at  their  dwelling-houses 
in  the  town  of  D.,  was  presented  to  both  at  the 
barn -yard  of  one  of  them,  and  no  objection  was 
made  by  either  as  to  the  place  where  payment 
was  thus  demanded.  Held,  that  the  demand  was 
sufficient.     Baldtein  v.  Famstoorth,  1  Fairf.  414. 

417.  Where  a  promissory  note  is  made  payable 
to  two  or  more  persons,  and  by  them  jointly  in- 
dorsed in  their  individual  names,  each  is  enti- 
tled to  notice  of  non-payment ;  an  acknowledg- 
ment of  notice,  therefore,  by  one,  is  not  goSd 

inst  the  other.     Shepard  v.  Hawley,  1  Conn. 


418.  Upon  a  note,  payable  in  ponderous  arti- 
cles,  and  specifying  no  place  of  payment,  the 
promisor  is  bound  to  deliver  the  articles  at  any 
reasonable  place  which  the  promisee  may  ap- 
point.    Bams  V.  Grakam,  4  Cow.  452. 

419.  In  an  action  on  a  promissory  note,  paya- 
ble in  lumber  at  a  certain  time  and  place,  the 
defendant  showed  that  he  had,  at  said  time  and 
place,  a  much  greater  quantity  of  lumber  than 
was  necessary  to  pay  said  note,  in  the  hands  of 
a^nts,  who  were  instructed,  and  were  ready  and 
willing,  to  survey  off,  and  deliver  to  the  holder  of 
the  note,  enough  for  its  payment,  on  present- 
ment. It  was  held,  that  these  faets  did  not  con- 
stitute a  valid  defence  ;  there  should  have  been 
a  particular  designation  and  setting  out  of  the 
lumber.     Wyman  v.  WinsUne,  2  Fairi.  398. 

420.  In  such  action,  parol  evidence  is  admissi- 
ble, to  show  an  agreement  of  the  parties  as  to  the 
place  where  the  articles  were  to  be  delivered,  ib, 

421.  If  a  promissory  note  is  payable  in  specific 
articles,  at  a  time  and  place  specified,  the  prom- 
isor must  have  the  articles,  at  the  time  and 
place  specified,  set  apart  and  designated,  so  as 
to  enable  the  promisee  to  designate  them  from 
others.  BaUet/  v.  Simands,  6  N.  Hamp.  159. 
Smith  V.  Loomis,  7  Conn.  110. 

422.  Therefore,  where  the  ^  defendant,  in  an 
action  on  such  note,  pleaded  that  he  had  the 
articles,  at  the  time  and  place  appointed,  ready 
to  be  delivered,  but  the  plaintiff  did  not  appear 
to  receive  them,  it  was  held,  that  the  matter 
pleaded  constituted  no  defence ;  that  the  defend- 
ant should  have  s^t  apart  and  designated  the  ar* 
tides,  so  as  to  vest  the  property  in  the  plaintiff; 
and  that  the  defect  was  not  cured  by  the  ver- 
dict, ib. 

423.  An  action  is  not  sustainable  upon  a  note, 
payable  in  specific  articles,  on  demand,  without 
proof  of  a  special  demand.  Dean  v.  Woodbridge^ 
I  Root,  191.  Thnxton  v.  Edu>ards,  1  Stew.  524. 
Cobb  ▼.  Read,  2  ib.  444.  Johnson  v.  Baird,  3 
Blackf.  153.     S.  C.  ib.  182. 

424.  It  is  sufficient  evidence  of  demand  of  pay- 
ment, and  of  reftisal  to  pay  a  note,  payable  at  a 
particular  place,  if  the  note  is  left  there,  and  no 
funds  are  provided  to  take  it  up.  Jfichols  v. 
Goldsmith,  7  Wend.  160. 

425.  Where  A  makes  a  promissory  note,  pay- 
able to  B  or  order,  on  demand,  which  B  indoi 
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Co  C,  mnd  C,  having  nuide  uieii«ctual  efforts  to 
obtain  payment  of  A,  leaves  it  with  B,  who  is  an 
attorney,  to  collect,  this  is  not  sufficient  notice 
of  non-payment  to  ckarge  B.  Agat  t.  M  'Manus^ 
11  Johns.  180. 

426.  Nor  is  an  offer  of  B  to  take  np  the  note, 
and  ffive  C  another  note,  payable  in  one  year, 
which  offer  C  does  not  accept,  a  waiver  of  such 
notice,  or  such  a  promise  to  pay  as  would  make  B 
liable  on  that  ground,  ifr. 

427.  Where  the  holder  of  a  note  not  negotia- 
ble, payable  on  the  35th  of  March,  neglected, 
until  some  time  in  the  month  of  July  following, 
to  put  such  note  in  suit  against  the  maker,  it 
was  held,  that  such  laches,  in  the  absence  of  any 
excuse  or  waiver,  discharged  the  indorser  fVom 
liability.     PrenHsa  v.  Danielson,  5  Conn.  175. 

428.  And,  in  such  case,  nothing  but  the  utter 
insolvency  of  the  maker,  so  that  process  against 
him  would  be  unavailable,  excuses  the  neglect 
of  suit,  ib, 

429.  Where  an  indorser,  after  he  had  become 
discharged  by  the  laches  of  the  holder,  took  an 
assignment  of  property  from  the  maker,  as  secu- 
rity or  indemnity  for  indorsements  and  liabilities 
on  the  maker's  account,  and  it  appeared  that 
such  assignee  was  under  indorsements  and  lia* 
bilities  for  the  assignor  to  the  full  amount  of  the 
property  conveyed,  aside  from  the  note  in  ques- 
tion, it  was  held,  that  the  taking  of  such  assign- 
ment was  not  a  waiver  of  legal  diligence,  so  as 
to  revive  the  extinguished  liability  of  the  in- 
dorser. ib. 

430.  And  where  an  indorser,  after  he  had  be- 
come discharged  by  the  laches  of  the  holder, 
wrote  a  letter  to  the  holder,  who  had  arrested  the 
body  of  the  maker,  advising  him  not  to  commit 
the  debtor  to  prison,  as  it  would  answer  no  good 
purpose,  it  was  held  to  be  no  waiver  of  legal  dili- 
gence, so  as  to  affect  the  indorser's  liability,  ib, 

431.  It  is  not  necessary  for  the  party  insisting 
upon  the  laches  of  the  holder,  in  such  case,  to 
•how  that  he  has  sustained  actual  damage.  t6. 

432.  Where  the  holder  received  part  payment 
of  a  note  from  the  maker,  and  gave  a  general 
notice  of  non-payment  to  the  indorser,  it  was 
held  to  be  sufficient  to  bind  the  indorser  to  the 
payment  of  the  balance.  James  v.  Badger,  1 
Johns.  Cas.  131. 

433.  An  indorsement  of  a  part  of  a  note,  and 
afterwards  of  the  residue,  will  not  charge  an 
indorser.    Hughes  v.  Kiddell,  2  Bay,  324. 

VI.    Waiver  of  Jfotice  and  Demand,  and  when 
Demand  and  Protest  are  unnecessary. 

434.  The  right  of  any  party  to  a  demand  or 
notice,  being  a  condition  for  his  benefit,  may  be 
waived  by  him  wholly  or  in  part.    Jones  v.  Fales, 

4  Mass.  245,  253.     Taunton  Bank  v.  RuJtardson, 

5  Pick.  436. 

435.  An  agreement  by  an  indorser  to  dispense 
with  demand  and  notice  must  be  express;  an  ex- 
press promise  so  to  do,  made  to  a  third  person, 
will  not  bind  an  indorser,  though  he  be  cognisant 
of  the  insolvency  of  the  maker.  Jervey  v.  fFH- 
bur,  1  Bailey,  453.  Gregory  v.  JilUn,  Mart.  A 
Yerg.  74. 

436.  If  a  party,  with  full  knowledge  that  he  is 
discharged  by  want  of  notice  to  himself  or  a  sub- 
sequent party,  promise  to  pay,  this  will  be  a 
waiver  of  notice,  and  be  will  be  liable.  Hopkins 
V.  Liswell,  12  Mass.  52.  Martin  v.  ingersoU,  8 
Pick.  1.  Beck  v.  Thompson^  4  Har.  &  J.  531. 
Ladd  V.  Kenney,  2  N.  Hamp.  340.  ThomUm  v. 
Wymn,  12  WhonU  383. 
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437.  Otherwise,  if  he  did  not  have  such 
knowledge.  fVarder  v.  Tucker,  7  Mass.  449. 
Freeman  v.  Bovnton,  ib.  483.  Garland  v.  Salem 
Bank,  9  ib.  408.  May  v.  Cofin,  4  ib.  341.  Otis 
V.  Hussey,  3  N.  Hamp.  346. 

438.  The  indorser  of  a  promissory  note,  shortly 
before  it  became  due,  agreed  with  the  holder,  in 
consideration  of  time  being  given,  that  he  would 
pay  the  note.  It  was  held,  that  this  agreement 
was  a  waiver  of  demand  and  notice,  and  that 
proof  of  it  was  equivalent  to  proof  of  demand  and 
notice.    J^orton  v.  Lewis,  2  Conn.  478. 

439.  A  waiver  of  notice  of  a  demand  does  not 
dispense  with  the  demand  itself.  Backus  v.  Ship* 
herd,  11  Wend.  629.  Berkshire  Bank  v.  Jones,  6 
Mass.  524. 

440.  Where,  however,  the  payee  transfers  a 
negotiable  note,  and  at  the  same  time  guaranties 
its  payment  if  not  collected  by  due  course  of  law, 
and  also  waives  notice  of  demand,  demand,  as 
well  as  notice,  is  waived.  Backus  v.  Shipherd, 
11  Wend.  629. 

441.  Taking  security  after  maturity  will  not  be 
a  waiver  of  demand  and  notice.  Tower  v.  DureU^ 
9  Mass.  332. 

442.  A  declaration,  by  an  indorser,  to  a  third 
person,  that  he  would  pay  the  note  without  suit, 
is  no  waiver  of  demand  and  notice.  Alhoood  v. 
Haseldon,  2  Bailey,  457. 

443.  An  indorsement  of  a  note  in  the  words, 
*(  I  indorse  the  within  note  to  J.  R.  uncondition- 
ally,'* does  not  dispense  with  the  necessity  of 
proving  due  diligence  by  demand  on  the  maucer, 
and  notice  to  uie  indorser.  Deeod  v.  Aaron,  i 
Hill,  S.  C.  531. 

444.  Where  the  indorser  of  a  promissory  note 
agreed  to  pay  the  holder,  and  sent  him  a  message 
to  that  effect,  the  indorser  thereby  dispenses  with 
the  necessity  of  a  demand  on  the  drawer,  and 
notice  of  non-payment  Moon  v.  Hayme,  1  tb. 
411. 

445.  Where,  on  a  note  for  specific  articles,  de- 
mand was  made  on  the  forenoon  of  the  day  of  pay- 
ment, and  notice  to  the  indorser  probably  before 
the  time  of  payment  had  quite  elapsed,  and  he 
thereupon  promised  to  settle,  held,  that  he 
thereby  waived  any  prematureness  on  the  part 
of  the  payee,  and  that  his  promise  was  for  a  suf- 
ficient consideration.  Sedey  v.  Bisbee,  2  Verm. 
105. 

446.  If  the  indorser  of  a  promissory  note,  who 
has  not  had  regular  notice  of  non-payment,  sub- 
sequently promised  to  pay,  with  a  knowledge  of 
the  fact,  it  is  a  waiver  of  the  notice,  and  he  is 
liable :  it  is  incumbent,  however,  on  the  plaintiff 
to  show,  affirmatively,  that  the  indorser  knew  of 
the  defect  of  notice,  and  such  knowledge  will  not 
be  intended  from  the  mere  fact  of  the  subsequent 
promise.  Trimble  v.  Thorn,  16  Johns.  152.  Dur* 
yee  v.  Dennison,  5  ib.  248. 

447.  In  an  action  against  an  indorser,  proof  of 
a  waiver  of  notice  will  support  an  allegation  of 
actual  notice.  Taunton  Bank  v.  Biehardson,  5 
Pick.  436. 

448.  An  indorser  promised  a  bank  to  attend  to 
tiie  renewal  of  a  note,  and  to  take  care  of  it,  and 
directed  that  the  notice  to  the  maker  should  be 
sent  to  his  care.  Held,  that  the  jury  might  inlbr 
a  waiver  of  demand  and  notice.  »(. 

449.  Accepting  an  assignment,  before  maturity 
of  a  note,  of  all  the  maker's  property,  as  collate 
eral  security  for  indorsements,  will  be  a  waiver 
of  notice,  although  it  was  of  less  value  than  the 
amount  of  the  indorsements.  Bond  v.  Famham^ 
5  Mass.  170. 

450.  An  indorser  win  hae  taken,  ••  eeetip 
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rity,  ih>in  the  maker,  a  confesBion  of  judgment 
which  coyers  the  whole  estate  of  the  latter,  can- 
not take  advantage  of  the  want  of  notice  of  non- 
payment by  the  maker.  Bank  r.  Myers,  1  Bailey, 
412. 

451.  An  indoner  of  a  promissory  note,  who, 
before  the  note  falls  due,  takes  an  assignment  of 
all  the  property  and  estate  of  the  maker,  for  the 
express  purpose  of  meeting  his  responsibilities,  is 
not  entitled  to  the  usual  notice  of  non-payment. 
Mechanics  Bank  ▼.  Griswoldj  7  Wend.  165.  Bar^ 
ton  ▼.  Baker,  1  8.  dt  R.  334. 

452.  An  indorsee  of  a  promissory  note,  living 
in  New  York,  said,  at  the  time  of  the  transfer,  to 
his  indorser,  who  lived  elsewhere,  that  he  neither 
knew  nor  J^ad  confidence  in  the  other  parties 
to  the  note,  and  should  look  wholly  to  him.  His 
reply,  that  he  should  be  in  New  York  when  the 
note  fell  due,  and  would  pay  it,  if  the  maker  or 
first  indorser  did  not,  was  held  a  waiver  of  notice 
of  the  dishonor  of  the  note.  Boyd  v.  Cleveland,  4 
Pick.  524. 

453.  Where  the  indorser  of  a  promissory  note 
gives  the  holder  notice,  before  it  becomes  due,  that 
the  maker  has  absconded,  and  then  promises  a 
new  note  to  the  holder,  the  holder  is  not  bound 
to  demand  payment  of  the  maker,  or  give  the 
indorser  notice  of  non-payment.  Lefingtoell  v. 
WhiU,  1  Johns.  Cas.  99. 

454.  An  acknowledgment  by  an  indorser  that 
the  debt  was  due,  but  that  he  was  not  bound 
by  the  laws  of  the  country  where  the  note 
was  made,  until  the  remedy  was  exhausted 
against  the  maker,  is  not  a  waiver  of  notice  or  of 
proof  of  presentation.    January  v.  Todd,  1  Mis. 

455.  If  an  indorser,  the  day  after  it  is  due, 
promises  to  pay  a  note,  there  is  a  presumption 
that  there  was  a  previous  demand  on  the  maker, 
and  it  need  not  be  proved.  HaU  v.  Freeman,  2 
N.  &  M.  479. 

456.  The  confi?ssion  of  judgment,  by  the  in- 
dorser of  a  promissory  note,  is  prima  facie  evi- 
dence that  he  had  notice  of  non-payment  by  the 
maker.    Richter  v.  Sdin,  8  S.  db  R.  425. 

457.  Where  a  note  is  payable  at  a  particular 
place  and  time,  it  is  not  necessary,  as  against  the 
maker,  to  allege  or  show  a  presentment  at  such 
place.  It  is  for  him  to  show  that  he  was  there, 
ready  to  pay.  Payson  v.  Whiteomb,  15  Pick.  212. 
Carley  v.  Vance,  17  Mass.  389.  Buggies  v.  Pat- 
ten, 8  ib.  480.  Eldred  v.  Hanes,  4  Conn.  465. 
Bouii  V.  Duval,  1  Gill  &  J.  175.  Caldwell  v. 
Cassidy,  6  Cow.  271.  Eastman  v.  Fifield,  3  N. 
Hamp.  333.  Conn  v.  Gano,  1  Ham.  483.  Hox- 
tun  V.  Bishop,  3  Wend.  13.  Aliter,  Palmer  v. 
Hughes,  1  Blackf.  329. 

458.  But  if  he  brings  money  into  court,  he  dis- 
charges himself  from  interest  and  costs.  Hax- 
tun  V.  Bishop  3  Wend.  13. 

459.  The  indorser  of  a  note,  payable  at  a  par- 
ticular place,  is  not  chargeable  unless  the  note  is 
at  such  place  at  maturity,  even  if  the  maker  has 
absconded.     Shaw  v.  Reed,  12  Pick.  132. 

460.  Where  a  promissory  note  is  payable  at  a 
bank  on  a  certain  day,  and  the  indorsee  is  at  the 
bank  that  day  until  its  close,  no  fiirther  demand 
on  the  maker  is  necessary  to  charge  the  indorser. 
Rahm  v.  Philadelphia  Bank,  1  Rawle,  335. 

461.  An  averment  of  a  personal  demand  on  the 
drawer  of  a  note  is  not  necessary,  if  it  can  be 
shown  that  a  demand  at  the  bank  was  equivalent 
by  agreement  Brent  v.  Bank  of  the  Metropolis, 
1  Pet.  93. 

462.  Where  a  note  is  payable  at  a  bank,  it  is 
understood  tha*  the  promisor  will  deposit  iimds 


there  to  meet  its  payment,  and  nothing  more  i« 
required  of  the  holder  than  to  make  a  demand  at 
the  bank.     Bank  v.  Flagg,  1  Hill,  S.  C.  177. 

463.  Where  a  note,  payable  at  a  bank,  was  in- 
dorsed to  the  bank,  and  was  there  when  it  fell 
due,  it  is  a  presentment  for  payment,  and,  if  the 
maker  has  no  funds  in  bank,  it  is  a  refusal  to 
pay.  ib. 

464.  Where  the  payee  of  a  note  for  specific 
articles,  upon  non-payment,  agreed  to  call  there- 
for another  day,  which  he  did,  and  gave  the  defend- 
ant notice  that  he  had  so  done,  held,  that  he  had 
an  immediate  right  of  action,  and  might  declare 
on  the  time  mentioned  in  the  note ;  and  if  the 
defendant  relied  upon  an  extension  of  that  time, 
he  should  plead  it  specially.  Pike  v.  MoU,  5 
Verm.  108. 

465.  The  holder  of  a  dishonored  note  is  ex- 
cused from  giving  notice  of  non-payment  to  the 
indorser  on  uie  4th  of  July.  Cuyler  v.  Stevens, 
4  Wend.  566. 

466.  The  holder  must  make  reasonable  inquiry 
after  the  maker;  but  the  maker's  removal  into 
another  state,  after  the  making  of  the  note,  re- 
moves the  necessity  of  a  personal  demand. 
Magruder  v.  Bank  of  Washington,  9  Wheat.  598. 
Gist  V.  Lybrand,  3  Ham.  307. 

467.  Where  the  maker  absconds  before  the 
maturity  of  the  note,  and  cannot  be  found,  no 
demand  will  be  necessary.  Putnam  v.  Sullivan, 
4  Mass.  45.  Widgery  v.  Munroe,  6  ib.  449.  Hale 
V.  Burr,  12  ib.  ^,  88.  Gillespie  v.  Hannahan, 
4  M'Cord,  503. 

468.  Notice  to  an  indorser  of  the  dishonor  of  a 
bill  is  unnecessary,  if  he  be  absent  from  the  state, 
and  has  left  no  known  agent  to  receive  it,  or  if 
he  abscond,  or  have  no  place  of  residence  which 
may  be  discovered  by  the  exercise  of  reasonable 
diligence.  Ifilliams  v.  Bank  of  U.  States,  2  Pet. 
96. 

469.  If  the  maker  of  a  promissory  note  cannot 
be  found  after  diligent  search,  a  demand  on  him 
is  not  necessary,  to  charge  the  indorser.  Duncan 
T.  M'Cullough,  4  S.  &  R.  480. 

470.  The  indorser  is  not  bound  to  show  the 
holder  where  the  maker  of  a  promissory  note  is 
to  be  found,  ib. 

471.  If  the  maker  of  a  note  be  notoriously  in- 
solvent, the  assignee  may  sue  the  assignor  with 
out  having  previously  sued  the  maker.     Youse 
V.  M'Creary,  2  Blackf.  243. 

472.  Notice  to  indorsers  of  the  non-payment 
of  a  note  was  held  unnecessary,  where  they  had 
indorsed  it  overdue,  and  where  an  action  had 
been  brought  on  it,  in  their  names,  for  the  use  of 
the  holder,  against  the  drawer,  and  such  action, 
by  order  of  their  attorney,  was  discontinued. 
M'nhenny  v.  Jones,  6  Har.  &,  J.  256. 

473.  No  protest  is  necessary  on  the  dishonor 
of  a  promissory  note.  CUy  Bank  v.  Cutter,  3 
Pick.  414.     Young  v.  Bryan,  6  Wheat.  146. 

474.  And  a  protest  is  no  evidence  of  a  demand 
and  notice.     Union  Bank  v.  Hyde,  ib.  572. 

475.  No  demand  is  necessary  where  the  note 
falls  due  after  the  death  of  the  maker,  and  before 
the  expiration  of  the  year  during  which  the  ad- 
ministrator cannot  be  sued.  Hal^  v.  Burr,  12 
Mass.  86.    BurrHl  v.  Smith,  7  Pick.  291. 

476.  The  death  of  the  maker  of  a  note  does 
not  release  the  holder  from  the  necessity  of  using 
due  diligence  to  bind  an  indorser.  Price  v. 
Young,  1  N.  &  M.  438. 

477.  The  death  of  the  maker  of  a  note,  and 
the  alle^d  insolvency  of  his  estate,  do  not  dis- 
pense with  the  necessity  of  demand  and  notice, 
in  order  to   charge  an   indoner.     Johnson  r 
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Barik^  1  Bailey,  482.  Jumatta  Bank  t.  Hale, 
16  S.  &>  R.  157. 

478.  The  known  inaalvency  of  the  maker,  at 
the  time  of  the  indorsement  or  maturity  of  a 
note,  will  not  make  a  demand  and  notice  un> 
necessary.  Crossen  v.  Hutchiruon,  9  Mass.  205. 
Sandford  ▼.  DiUaway,  10  ib.  52.  Famum  v. 
Fowle,  12  ib.  89.  Granite  Bank  t.  ^yerSy  16 
Pick.  392.  HighUneer  v.  Ivy,  2  Port.  308. 
Page  V.  Loudj  Harper,  269.    Stoekingy,  Canvay, 

1  Port.  260.  Jervey  r.  fFUimr,  1  Bailey,  453. 
Barton  y.  Baker,  1  S.  &  R.  334.  M  'FarUine  ▼. 
SkackUford,  2  N.  &  M.  283.  JVa«A  ▼.  Barring- 
ton,  2  Aik.  9. 

479.  And  though  he  indorsed  the  note  only 
to  five  it  credit  and  currency.     Buck  v.  Cotton, 

2  Conn.  126.  But  see  Stothart  ▼.  Parker,  1 
Overt.  260. 

480.  The  reputed  insolvency  of  the  maker  of  a 
note  does  not  avoid  the  necessity  of  demand  and 
notice,  to  hold  an  indorser.  Oliver  v.  Munday, 
2  Penn.  982.     KiddeU  v.  Ford,  Const.  Rep.  678. 

481.  The  knowledge,  by  the  indorser,  of  the  in- 
solvency of  the  maker,  or  of  the  pendency  of  a 
suit  on  the  note  against  the  maker,  does  not  do 
away  with  the  necessity  of  notice  by  the  holder 
of  a  note  indorsed  after  due.  AUwood  v.  Hasel" 
dim,  2  Bailey,  457. 

482.  Notice  of  non-payment  need  not  be  given 
to  the  maker  by  the  Tndorser,  who  is  a  guarantor, 
if  at  the  time  of  indorsing  he  knew  the  maker  to 
be  insolvent.     Leech  v.  Hill,  4  Watts,  448. 

483.  A,  being  indebted  to  B,  passed  to  him  in 
payment  a  note  of  C,  payable  to  A  or  bearer  at 
a  future  day,  and  indorsed  by  A*  Before  the 
note  became  due,  C  failed,  and  thereupon  A  told 
B  that  he  should  have  no  trouble  about  the  note, 
that  he  would  pay  it.  It  was  held,  that  B  might 
maintain  an  action  against  A  upon  the  note,  as 
upon  an  order  not  accepted,  without  showing 
that  payment  had  been  demanded  of  C.  Whit- 
ney V.  Mbott,  5  N.  Hamp.  378. 

484.  Agreement  by  indorsee,  at  the  time  of  in- 
dorsement, and  a  part  of  the  transaction,  not  to 
demand  payment  of  the  maker  within  a  certain 
time,  and  then  to  sue  him  before  the  indorser 
takes  the  case  out  of  the  law  merchant,  as  to  no- 
tice to  the  indorser.  Marsh  v.  Badcock,  2  Chip. 
124. 

See  NoTiCK. 

485.  The  defendant  had,  in  writing,  requested 
that  such  of  his  notes  as  should  fall  due  in  the 
Union  Bank  should  not  be  protested,  and  bound 
himself  to  consider  himself  bound  in  the  same 
panner  as  if  the  notes  should  be  legally  protests 
ed.  Parol  evidence  was  admitted  to  remove  the 
ambiguity  in  this  writing,  and  to  show  that  it 
was  the  understanding  of  the  parties  that  the  de- 
mand and  notice  required  by  law,  to  charge  the 
indorser,  should  be  dispensed  with.  Union  Bank 
V.  Hyde,  6  Wheat.  572. 

486.  in  an  action  against  an  assignor  of  a 
promissory  note,  an  averment  in  the  declaration 
that,  **  at  the  time  the  note  became  due  and  pay- 
able, diligent  search  was  made  at  the  said  county 
for  the  maker,  for  the  purpose  of  demanding  pay- 
ment thereof,  but  that  he  could  not  be  found,*' 
is  insufficient  to  excuse  due  diligence.  Tarlton 
V.  Miller,  Breese,  39. 

487.  In  a  suit  against  the  assignor,  by  the  as- 
signee, seeking  to  recover  on  the  ground  that 
he  has  used  dy^  diligence  to  recover  of  the  ma- 
ker, the  rule  is,  that  he  must  show  that  he  brought 
his  action  against  the  maker  at  the  first  term  of 
the  court  a&r  the  note  fell  due.  lAuk  v.  Cook, 
Breese,  53. 


VII.    fFha^  will  discharge  an  fndorser  or     • 

Jisaignor. 

488.  If  the  holder  of  a  promissory  note  do  any 
act,  the  effect  of  which  is  to  suspend,  or  to  impair, 
or  to  destroy,  the  right  of  the  indorsers  to  look  to 
the  maker  for  indemnity,  he  cannot  afterwards 
resort  to  them.  Couch  v.  Waring,  9  Conn.  261. 
Therefore,  where  the  holder  of  a  promissory  noto 
commenced  a  suit  against  the  maker,  and  took 
judgment  thereon,  so  far  as  it  came  within  the 
demand  of  the  declaration,  and  the  execution  was 
satisfied ;  after  which,  the  holder  instituted  a  suit 
against  the  indorser,  to  recover  a  balance  of  in- 
terest on  the  note,  not  included  in  the  judgment, 
and  still  being  unsatisfied ;  it  was  held,  that  the 
maker  was  discharged  from  all  further  liability, 
and  the  holder  precluded  from  resorting  to  the 
indorser.  ib. 

489.  The  discharge  of  any  party  to  a  note  will 
be  a  discharge  of  all  those  whose  liability  is  sub- 
sequent to  that  of  the  party  discharged.  Sargent 
V.  Appleton,  6  Mass.  85. 

490.  A  parol  promise,  either  with  or  without 
consideration,  to  look  to  one  only  of  two  joint 
promisors,  or  a  parol  discharge  of  a  note,  will  not 
discharge  such  note.  Buggies  v.  Patten,  8  Mass. 
480. 

491.  If  the  holder  of  a  note  receives  a  bond 
and  warrant  of  attorney  from  the  maker,  for  tlie 
purpose  of  entering  judgment  thereon,  and  in- 
creasing his  security,  the  bond  and  warrant  will 
be  considered  only  as  collateral  security,  and 
the  indorser  will  not  be  thereby  discharged.  Mo- 
hawk Bank  V.  Van  Home,  7  Wend.  117. 

492.  Where  the  holders  of  a  note,  overdue, 
accepted  the  note  of  a  third  person,  payable  at  a 
future  day,  as  collateral  security,  upon  the  ex- 
press terms  that  such  acceptance  should  not 
prejudice  their  claim  against  the  drawer  and  in- 
dorser of  the  principal  note,  nor  prevent  a  suit, 
if  ordered  by  the  indorser,  it  was  held,  that 
this  was  not  an  agreement  to  give  time  to  the 
maker,  which  would  discharge  the  indorser. 
BaUey  v.  Baldwin,  7  Wend.  289. 

493.  Where  the  indorsee  of  a  note  sues  the 
maker  and  indorser  jointly,  under  the  Alabama 
statute  of  1828,  defining  the  liability  of  indorsers, 
if  he  discontinue* as  to  the  maker,  he  not  being 
found,  it  is  a  discontinuance  as  to  both.  Phillips 
V.  Jordan,  3  Stew.  38. 

494.  To  bind  the  indorser,  an  indorsee  must 
give  him  notice  of  a  demand  upon,  and  a  refusal 
to  pay  by,  the  maker  of  a  note.  Ecfert  v.  Des 
Condres,  1  Rep.  Con.  Ct.  69. 

495.  The  holder  of  a  note,  who  ^ives  time  for 
payment  to  the  maker,  thereby  refeases  the  in- 
dorser.    ShirtJiffc  v.  Gilbert,  1  Bay,  466. 

496.  Giving  a  longer  day  for  payment  to  the 
maker  of  a  note,  and  taking  a  new  security,  ex- 
onerates the  indorser.  Sharpe  v.  Bingley,  1  Rep. 
Con.  Ct.  373.    Moody  v.  Morrall,  ib.  367. 

497.  If  the  indorsee  of  a  note  gives  a  longer 
credit  to  the  maker,  without  the  knowledge  of 
the  indorser)  it  discharges  the  indorser.  KiddeU 
V.  Ford,  ib.  678.  Wood  v.  J^erson  County  Bank, 
9  Cow.  194. 

498.  But  where  the  holder  agreed  with  the 
maker  to  sue  the  indorser,  and  if  he  failed  to  col- 
lect the  debt,  then  to  receive  security  from  tfa<» 
maker  at  two  years ;  held,  that  this  agreement 
did  not  take  away  the  holder's  right  to  sue  the 
makernuor  discharge  the  indorser.  Wood  v.  Jef- 
ferson County  Bank,  ib. 

499.  In  an  action  by  an  indorsee  against  an  in- 
dorser, parol  evidence  of  an  agreement,  at  the 
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time  of  the  indorsement,  that  the  maker  should 
be  indul^d  two  years,  is  not  admissible  in  ex- 
case  of  due  diligence.  Sommerville  ▼.  Stephenson^ 
3  Stew.  971. 

600.  Indulgence  having  been  given  to  the  ma- 
ker of  a  note,  after  a  demand,  the  promise  of  an 
indorser  to  pay  must  be  explicit  and  clearly 
proved  to  be  binding.  Houston  v.  Frazieff  Har- 
per, 10. 

501.  But  indulgence  to  the  maker  will  not  dis- 
charge an  indorser  who  has  been  fixed  by  notice, 
or  what  is  equivalent  to  notice,  as,  for  example, 
a  judgment  confessed  to  him  by  the  maker  as 
security.     Bank  v.  Myers,  1  Bailey,  412. 

502.  Notice  to  the  maker  of  a  note,  on  the  last 
day  of  grace,  to  pay  his  note  **  by  nine  o'clock 
to-morrow,"  is  not  such  indulgence  as  will  dis- 
charge the  indorser.  Haslett  v.  Ekrick,  1  N.  dc 
M.  116. 

503.  Mere  delay  to  sue  the  maker  of  a  note, 
after  it  had  become  due,  does  not  discharge  the 
indorser.     Powell  v.  Waters,  17  Johns.  176. 

504.  A  neglect  for  three  years,  by  an  indorser 
of  a  promissory  note  on  which  he  is  liable,  does 
not  discharge  his  claim  over  against  a  prior  in- 
dorser.    Worskam  v.  Goar,  4  Port.  441. 

505.  The  assignee  of  a  promissory  note,  as- 
signed before  it  was  due,  delayed  30  days  after  it 
became  due  before  he  sued  the  maker.  Held,  that 
the  indorser  was  not  liable,  in  such  a  case,  for  the 
maker's  default,  unless  the  indorsee  could  show 
that  an  earlier  proceeding  was  impracticable  or 
would  have  been  unavailing.  Merriman  v.  Ma- 
ple, 2  Blackf  350. 

506.  Where  a  note  was  made  payable  10  days 
from  the  6th  of  December,  and  payment  was  not 
demanded  until  the  1st  of  January,  with  notice, 
it  is  not  suflBcient  to  charge  the  indorser.  Estell 
V.  Vanderveer,  2  South.  782. 

507.  A  delay,  on  the  part  of  the  last  indorser, 
for  more  than  a  year,  to  take  up  the  note,  and 
brin^  his  action  against  a  prior  indorser,  who  has 
received  notice  of  non-payment,  does  not  affect 
his  right  of  action  against  the  first  indorser. 
Stafford  v.  Yates,  18  Johns.  327. 

508.  If  a  surety  request  th?  holder  of  a  note 
to  proceed  immediately  to  collect  the  money  of 
the  principal,  who  is  then  solvent,  and  the  holder 
neglects  to  do  so,  and  the  principal  afterwards 
becomes  insolvent,  the  surety  will  be  exonerated. 
Pain  V.  Packard,  13  ib.  174.  Fuiton  v.  Matthews, 
15  ib.  433. 

509.  If  the  holder  of  a  promissory  note  be 
called  upon  by  the  indorser,  after  the  note  has 

.  become  due,  to  prosecute  the  maker,  of  whom 
the  amount  might  then  be  collected,  but  who 
afterwards  becomes  insolvent,  and  he  neglects 
BO  to  do,  this  will  not  discharge  the  indorser. 
Trimble  v.  Thome,  16  Johns.  152. 

510.  A  assigned  to  B  a  promissory  note  not 
negotiable.  At  the  time  it  became  due,  the  as- 
signee attached  property  of  the  maker  sufficient 
to  satisfy  the  note ;  but  the  writ,  which  was  re- 
turned seasonably  to  the  dwelling-house  of  the 
clerk,  owing  to  his  absence,  was  not  entered  on 
the  docket,  by  means  of  which  the  attachment 
was  lost.  Another  suit  was  immediately  com- 
menced, but,  before  judgment  was  obtained,  the 
maker  went  into  bankruptcy.  In  assumpsit  bv 
the  assignee  against  the  assignor,  it  was  held, 
that  the  plaintiff  had  not  used  due  diligence  to 
collect  the  note  of  the  maker,  and  could  not  re- 
cover     Horton  v.  Frink,  5  Day,  530.        • 

511.  In  a  suit  by  the  assignee  against  the  as- 
signor, on  a  promissory  note  assigned  under  the 
statute  of  Kentucky,  the  assignee  must  show 


that  he  has  used  due  diligence  against  tba 
obligor ;  and  where  bail  was  given,  and  no  cause 
is  shown  for  not  proceeding  against  them,  the 
assignor  is  not  liable.  SmMtoood  v.  Woods,  1 
Bibb,  542. 

512.  Where  the  assignee  of  a  promissory  note 
failed  to  collect  it  of  the  obligor,  by  not  apply- 
ing an  extraordinary  process  of  law  to  an  ordi- 
nary case,  it  is  not  such  laches  as  will  exempt  the 
assignor  from  liability.  (Hdkam  v.  Bengan^  3 
Litt.  132. 

513.  The  assignor  of  a  promissory  note  is  not 
exempted  by  laches  of  the  shesiif  in  serving 
process  on  the  obligor  in  favor  of  the  assignee, 
unless  such  laches  were  so  gross  as  to  render 
the  sheriff  liable  to  pay  the  whole  debt  to  the 
assignee,  ih, 

514.  If  an  assignee  of  a  note  omits  to  bring 
suit  against  the  debtor  until  the  time  of  service 
is  nearly  out,  and  then  the  process  is  not  served 
in  time,  in  consequence  of  the  debtor's  absence, 
the  laches  will  prevent  his  ultimate  resort  to 
the  assignor.  Perrin  v.  Broadwell,  3  Dana, 
596. 

515.  In  order  to  char^  the  assignor  of  a 
promissory  note,  the  assifnee  must  bring  an 
effectual  suit*  a  suit  which  fails. on  account  oi 
informality  in  the  proceedings  is  not  a  sufll- 
cient  suit.     Bronaugh  v.  Septt,  5  Call,  78. 

516.  The  assignee  of  a  note,  in  Virginia,  must 
sue  the  maker  before  the  assignor  is  liable.  Lee 
V.  Love,  1  Call,  497. 

517.  The  assignee  of  a  note  can  have  no  right 
of  action  against  the  assignor,  unless  he  can 
show  that  a  recovery  on  tl^  note  is  prevented, 
either  on  account  of  its  not  being  due,  or  the 
promisor's  being  insolvent  at  the  time  of  the 
assignment,  or  some  act  of  the  assignor  operating 
as  a  discharge ;  and  if  the  assignee  receive  part 
of  the  promisor,  by  that  act  he  accepts  of  him 
as  payor  for  the  whole.  Henshaw  v.  Coe,  Kir- 
by,50. 

518.  The  words,  **  used  the  legal  means  to  try 
to  collect  out  of  the  maker  "  of  a  note,  is  not  a 
sufficient  averment  of  the  necessary  diligence  to 
bind  an  indorser.  Alday  v.  Jamison,  3  Port. 
112. 

519.  A  gives  time  to  B,  with  a  second  mort- 
gage for  security,  in  consideration  that  C,  whose 
note  B  holds,  agrees  to  pav  the  amount  to  the 
first  mortgagee;  afterwards,  without  notice,  £ 
receives  the  note  by  indorsement  from  B,  and  C 
is  notified ;  but  held,  that,  while  his  agreement 
with  A  is  undischarged,  he,  not  being  liable  to  B, 
is  not  to  his  indorsee;  that  the  agreement  did  not 
expire  upon  the  note's  becoming  overdue ;  and 
that  allowing  B  to  retain  the  note  was  not  a  fraud, 
on  the  part  of  A,  against  subsequent  indorsees. 
Leuns  v.  HoUey,  Brayt.  204. 

520.  If  the  holder  of  a  note  accepts  a  check 
from  the  maker,  payable  six  days  after  the  note 
becomes  due,  in  full  payment  of  the  note  when 
the  cheek  is  paid,  the  indorser  is  discharged. 
Okie  V.  Spencer,  1  Miles,  299.  S.  C.  2  Whart. 
253. 

521.  In  Pennsylvania,  if  the  holder  of  a  note 
receives  a  part  of  the  money  of  the  drawer,  and 
gives  time  for  the  rest,  it  seems  that  he  dis- 
charges the  indorser.  Robertson  v.  Vogle,  1 
Dall.  259. 

522.  Where  the  holder  of  a  note  received  part 
payment  of  the  maker,  without  giving  notice  to 
the  indorser  of  a  demand  and  non-payment,  and 
suffered  two  months  to  elapse  before  he  called 
on  him,  the  indorser  was  discharged.  Grain  t. 
Colwell,  8  Johns.  384. 
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883.  If,  even  pending^  a  sait  bj  the  indonee  of 
a  promisaoiy  note  agaijist  the  maker,  the  indonee 
refnee  to  receive  part  payment  thereof  fVom  the 
maker,  such  refusal  relieyea  the  liability  of  an 
indorser  to  the  amount  refuied,  though  the  in- 
dorsee does  not  obtain  the  same  anerwarda. 
Higktower  y.  /oy,  2  Port.  308. 

534.  If  the  holder  of  a  promissory  note,  know- 
ing it  was  an  accommodation  note  for  the  in* 
dorser,  ^ve  time  to  such  indorser,  the  drawer  is 
not  thereby  discharged.  Waiker  t.  ^ank  of 
Montgomery,  12  S.  &  R.  382. 

525.  A  bond  given  by  a  third  person  for  money 
due  on  a  note,  unless  so  agreed,  is  not  a  dis- 
charge of  the  indorser  or  drawer,  though  judg- 
ment be  obtained  on  the  bond.     Sterling  v.  Ma^' 
rietta  Co.  11  ib.  179. 

526.  Nor  will  time  given  the  maker  by  for- 
bearing to  sue,  nor  delay  to  sue  the  indorser, 
discharge  such  indorser,  provided  the  time  was 
not  given  until  after  protest,  ib. 

527.  If  the  indorser  of  a  promissory  note  release 
to  the  drawer,  before  the  note  becomes  due,  all 
causes  of  past  and  future  actions,  he  cannot  sue 
the  drawer  for  money  had  and  received.  Coe  v. 
Button,  1  S.  &  R.  998. 

528.  If  the  holder  of  a  note  accept  a  deposit 
as  security,  and  part  with  it  without  the  consent 
of  the  indorser,  he  forfeits  his  claim  on  the  in- 
dorser.    Haslett  V.  Ekriek,  1  N.  &  M.  116. 

529.  A  receipt  in  full,  up  to  a  certain  date, 
given  by  the  indorsee  of  a  note  to  the  indorser 
two  years  after  the  date  of  the  note,  does  not  dis- 
charge the  indorser  from  his  liability  on  the  note. 
Holmes  v.  Hooper,  ]  Bay,  160. 

530.  An  indorsee  proved  a  note  against  the  es- 
tate of  the  deceased  maker,  and  received  a  divi- 
dend thereon,  and  gave  a  full  discharge  to  the  es- 
tate. Held,  that  the  indorser  was  not  discharged 
thereby.     Burril  v.  Smith,  7  Pick.  291. 

531.  The  holder  of  a  promissory  note,  accept- 
inga  dividend  of  an  insolvent  maker's  effects,  and 
releasing  him,  with  the  consent  of  the  indorsera, 
does  not  thereby  discharge  the  indorsers.  Union 
Bank  v.  Hall,  Harper,  245. 

532.  A  made  a  promissory  note  payable  to  B  or 
order,  who  indorsed  it  to  C,  who  indorsed  it  to  D. 
A  and  B  entered  into  a  deed  of  composition  with 
their  creditors,  among  whom  was  D,  by  which, 
having  conveyed  all  their  estate  to  certain  trus- 
tees, among  whom  was  C,  they  were  discharged 
from  all  debts  and  sums  of  money  due  or  owing 
to  the  said  creditors,  with  a  proviso,  *'  that  the 
said  release  shall  not  operate  in  favor  of,  or  be 
construed  to  release,  any  person  or  persons  who 
may  be  bound  for  the  said  A  and  B,  or  either  of 
them,  or  who  may  have  indorsed  any  notes  or 
note  drawn  or  indorsed  by  the  said  A  and  B,  or 
either  of  them."  Due  and  legal  notice  having 
been  given  of  the  non-payment  of  the^above  note, 
D  brought  an  action  thereon  against  C,  as  one  of 
the  indorsers.  Held,  that  the  release  did  not  dia- 
charge  the  defendant  from  his  responsibility  as 
indorser,  and  that  the  action  could  be  sustained. 
PanneU  v.  M*Meah*n,  4  Har.  A  J.  474. 

533.  If  the  beneficial  holder  of  a  note  agrees, 
on  receiving  a  premium  for  the  delay,  to  wait  a 
stipulated  time  without  suing  the  maker,  he 
thereby  discharges  the  indorser.  HubUy  v.  Brown, 
16  Johns.  70. 

534.  If  an  action  upon  a  promissory  note  against 
two  defendants,  after  the  death  of  one  of  them,  is 
prosecuted  against  his  representatives,  this  oper- 
ates a  discontinuance  as  to  the  other  defendant. 
GayU  V.  Heustis,  4  Port.  507. 


535.  The  indorsee  of  a  promiasoxy  note,  in  at> 
tempting  to  enforce  the  collection  of  it  by  suit 
against  the  maker,  if  he  does  not  order  the  attach 
ment  or  execution  to  be  levied  upon  property 
notoriously  of  less  value  than  the  debt,  does  not 
thereby  lose  his  olaim  upon  the  indorser  to  that 
amount.     Sheldon  v.  Atkley,  4  Day,  458. 

536.  The  indorser  of  a  note,  who  resided  in 
Liverpool,  wrote  fh>m  Boston  to  the  bolder  in 
Providence,  before  the  maturity,  that  he  should 
leave  Boston  for  Liverpool  in  two  or  three  days. 
He  did  not  leave  till  some  time  aAer  the  maturi- 
ty, but  of  this,  and  of  the  fact  that  he  resided  in 
Liverpool,  the  holder  had  no  knowledge.  He 
gave  no  notice,  and  made  no  inquiries.  Held,  that 
the  indorser  was  discharged.  Hodges  v.  Gait,  8 
Pick.  251. 

537.  Where  two  persons  sien  a  note,  and  one 
of  them  afterwards  alters  it  by  increasing  the 
sum  payable,  without  the  other's  consent,  the  lat- 
ter is  discharged  from  his  liability.  Goodman  v. 
Eastman,  4  N.  Hamp.  455. 

538.  The  attestation  of  a  note,  not  before  wit- 
nessed, by  a  person  who  was  not  present  at  the 
signing,  is  a  material  alteration  of  the  contract, 
and  destroys  its  validity.  Brackett  v.  Movntfort, 
3  Fairf  115. 

539.  Where  the  indorsee  of  a  note,  payable  in 
specific  articles,  failed  to  obtain  payment,  from 
not  having  the  note  with  him  at  the  time  and 
place  of  payment,  held,  that  the  indorser  was 
discharged.     Eastman  v.  Potttr,  4  Verm.  313. 

540.  If  the  date  of  a  promissory  note  is  altered 
without  the  consent  of  the  indorser,  he  is  dis- 
charged, though  the  note  is  in  the  hands  of  an 
innocent  indorsee.  Stephens  v.  Graham,  7  B.A. 
R.  505.    Aubuehen  v.  M' Knight,  1  Mis.  312. 

541.  In  such  case,  it  is  error  for  the  court  to 
leave  it  to  the  jury  whether  the  alteration  is  ma 
terial  or  not.      Stephens  v.  Graham,  7  S.  &>  R. 
505. 

542.  And  the  erasure  of  the  alteration  will  not 
restore  it.     Cotton  v.  Edwards,  2  Dana,  106. 

543.  The  addition  of  the  words,  "  with  interest 
fVom  Ihe  date,'*  is  a  material  alteration  of  a  prom- 
issory note,  and  avoids  it.  Brown  v.  Jones,  3 
Port.  420. 

544.  Altering  the  time  of  payment  of  a  prom- 
issory note,  by  the  payee,  renaers  it  void  in  the 
hands  of  an  innocent  indorser  who  has  discounted 
it  at  the  request  of  such  payee.  Bank  of  U.  States 
V.  Russell,  3  Teates,  391. 

545.  The  adding  of  a  date  to  an  indorsement 
of  a  partial  payment,  on  the  back  of  a  note,  is  not 
an  alteration  of  the  instrument,  and  does  not 
affect  its  validity.  Howe  v.  Thompson,  2  Fairf. 
152. 

546.  Where  the  indorser  of  a  note  declared  him- 
self legally  exonerated,  but  that  he  did  not  intend 
to  make  use  of  the  defence,  and  promised  to  pay, 
the  promise  was  held  valid  without  fuKher  proof 
that  he  had  been  charged.  Leonard  v.  Gray,  10 
Wend.  504. 

547.  The  effect  of  a  waiver,  on  the  part  of  an 
indorser  of  a  promissory  note  not  negotiable,  of 
the  laches  of  the  holder,  is  only  to  enable  the 
holder  to  continue  the  obligation  of  the  indorser, 
by  the  use  of  future  diligence  in  relation  to  the 
maker.    Huntington  v.  Harvey,  4  Conn.  124. 

548.  A  debtor  signs,  and  delivers  to  his  creditor, 
a  note  payable  to  a  third  person.  After  it  is  due, 
the  payee  indorses  it.  "The  indorsement,  being 
without  consideration,  imposes  no  liability  upon 
the  indorser,  unless  made  for  forbearance  of  the 
debt.     Perrin  v.  Broadwell,  3  Dana,  506. 
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VIII.    Of  taking  Jfoiet  nthjeet  to   Equities  be- 
tween Parties. 

549.  The  indorsee  ot  a  promiwiory  note  takes 
it,  subject  to  all  equitable  considerations  to  which 
the  note  was  liable  in  the  handff  of  his  indorser, 
the  original  payee.  M*Ctdlough  y.  Houston,  1 
Dall.  441. 

550.  Any  defence  available  against  the  payee 
of  a  negotiable  note  may  be  set  up  against  the 
holder  .of  it,  provided  he  did  not  receive  it  in 
the  usual  course  of  trade.  Payne  v.  Cutler,  13 
Wend.  605. 

551.  Where  a  promissory  note  is  purchased 
after  it  becomes  due,  every  presumption  is  to  be 
made  against  the  purchaser.  Johnson  v.  Blood- 
good,  2  Caines,  Cas.  303. 

552.  A  promissory  note,  payable  on  demand, 
negotiated  by  the  payee  long  after  its  date,  is 
taken  subject  to  all  the  equities  existing  between 
the  payee  and  maker.  Furman  v.  Haskins,  2 
Caines,  Rep.  369. 

553.  A  note  on  demand  will  be  considered 
ts  dishonored  after  a  reasonable  time  from  its 
date,  but  not  before,  so  as  to  let  in  all  equita- 
ble defences  as  against  a  person  to  whom  it  is 
subsequently  indorsed.  Field  v.  Jficktrson,  13 
Mass.  131,  137.  Stockbridge  v.  Damon,  5  Pick. 
223. 

554.  A  transfer  seven  days  from  date  is,  in  this 
respect,  within  a  reasonable  time.  Thurston  v. 
Af'ifotfffi,  6Mass.  428. 

555.  A  transfer,  made  more  than  11  months  af- 
ter date,  was  held  not  to  be  within  a  reasonable 
time.  Sylvester  v.  Crapo,  15  Pick.  92.  Hemmen- 
way  V.  Stone,  7  Mass.  58. 

&6.  So  of  a  transfer  eight  months  after  date. 
American  Bank  v.  Jenness,  2  Met.  288.  ^yer  v. 
Hutchins,  4  Mass.  370. 

557.  Where  the  payee  is  an  accommodation 
one,  and  known  to  be  so  by  the  holder,  he  takes 
the  note  as  against  the  maker,  subject  to  the 
equities  between  the  maker  and  himself.  Grew 
V.  BurdiU,  9  Pick.  265. 

558.  If  a  person  takes  a  note  overdue,  or  with 
knowledge  of  equitable  defences,  or  under  circum- 
stances which  ought  to  have  excited  suspicion, 
he  takes  it  subject  to  equities.  Ayer  v.  Hutch- 
ins, 4  Mass.  370,  372.  Holland  v.  Makepeace, 
8  ib.  418,  422.  Sargent  v.  Southgate,  5  Pick. 
312,  316.  Havens  v.  Huntington,  1  Cow.  387. 
WiUiains  v.  Matthews,  3  ib.  252.  Cromwell  v. 
ArroU,  1  S.  dt  R.  180.  Lansing  v.  Gaine,  2 
Johns.  300.  Rosa  v.  Botherton,  10  Wend.  85. 
O'CaUaghan  v.  Sawyer,  5  Johns.  118. 

559.  But  a  bona  fide  holder  for  a  valuable  con- 
sideration, who  became  such  before  the  dishonor 
of  the  bill  or  note,  takes  it  free  from  all  defences 
as  between  prior  parties.  Cone  v.  Baldwin,  12 
Pick.  545.  Thurston  v.  M'Kown,  6  Mass.  428. 
Putnam  v.  Sullivan,  4  ib.  45.  Gold  v.  Eddy,  1 
ib.  1.  ^ver  v.  Hutchins,  4  ib.  370,  372.  fVheeler 
V.  GiiiW,*20  Pick.  545. 

560.  The  maker  of  a  note,  indorsed  after  dis- 
honor, may  have  the  benefit  of  a  set-off  agrainst 
the  payee,  which  accrued  before  notice  of  the 
transfer.  Sargent  v.  Southgate,  5  Pick.  312. 
Contra,  Holland  v.  Makepeace,  8  Mass.  418. 

561.  But  he  must,  for  this  purpose,  file  such 
demands  in  set-off.  Sargent  v.  Southgate,  5  Pick. 
312.  Grew  v.  Burditt,  9  ib.  265.  Braynard  v. 
Fisher,  6  ib.  355.  Ciark  v.  Leach,  10  Mass.  51. 
Contra,  Stockbridge  v.  Damon,  5  P^ck.  223. 

562.  As  against  a  person  taking  a  dishonored 
note,  th»  muLer  may  prove,  in  defence,  payments 


in  part,  or  in  the  whole,  before  the  transfer.  As- 
vons  V.  Bruce,  21  Pick.  193.  Hemmenway  v. 
Stone,  7  Mass.  58.  Gold  v.  Eddy,  1  ib.  1.  Baker 
V.  Wheaton,  5  ib.  509,  512. 

563.  E.  deposited  certain  notes  with  P.,  for 
collection,  more  than  10  months  after  they  be- 
came due.  P.  delivered  them  to  C.  in  payment 
for  a  debt,  and  C.  received  the  amount  of  the 
notes  from  the  maker.  Held,  that  E.  could  re- 
cover the  money  of  C,  as  the  notes  were  dis- 
credited at  the  time  he  took  them.  Emerson  v. 
Crocker^  5  N.  Hamp.  159. 

564.  In  order  to  subject  a  note  in  the  hands  of 
an  indorsee,  which  was  indorsed  when  overdue, 
to  the  infirmities,  equities,  and  defence,  to  which 
it  was  liable  in  the  hands  of  the  payee,  they 
must  have  existed  against,  and  attached  to,  the 
note  itself  before  the  transfer,  and  not  have 
arisen  out  of  subsequent  or  collateral  matters. 
Robinson  v.  Lyman,  10  Conn.  30.  Stedman  v. 
Jilson,  ib.  55. 

565.  Thus,  where  it  was  agreed  between  the 
original  parties  to  a  promissory  note,  while  it 
was  in  the  hands  of  the  payee,  that  a  sum  then 
ascertained  to  be  due  from  the  payee  to  the  ma^ 
ker,  but  payable  at  a  future  day,  should  be 
applied  on  the  note,  and  it  was  afterwards  ne|ro. 
tiated  when  overdue,  it  was  held,  in  an  action 
by  the  indorsee  against  the  maker,  that  such  sum 
ought  to  be  applied  on  the  note.  Robinson  v. 
Lyman,  ib.  30. 

566.  But  where  a  promissory  note  was  in- 
dorsed overdue  by  B,  the  payee,  to  C,  and 
long  after  A,  the  maker,  was  compelled  to  pay  a 
debt,  which  A  and  B,  several  years  before  the 
making  of  the  note,  had  contracted  as  partners, 
and  which  it  was  the  duty  of  B  to  pay ;  and  sub- 
sequently B  gave  to  A  a  writing,  stating  a  balance 
due  from  him  to  A,  to  be  accounted  for  on  said 
note ;  it  was  held,  in  an  action  on  it  by  C  against 
A,  that  neither  the  money  so  paid  by  him  for  B, 
nor  the  balance  so  stated  as  due  to  him  from  B, 
could  be  set  off  against  the  note  in  suit.  ih. 

567.  Where  an  indorsement  is  to  the  payee^s 
own  use,  the  indorsee  takes  it  subject  to  all  de- 
fences as  against  the  payee  himself,  ^yer  v.  Hut- 
chins, 4  Mass.  370.  Wilson  v.  Holmes,  5  ib.  543. 
Barker  v.  Prentiss,  6  ib.  430.  Towns  v.  Jaquith,  6 
lb.  46. 

568.  Parol  evidence  is  admissible  to  show,  for 
this  purpose,  that  the  indorsement  is  for  the 
payee's  own  use,  or  that  the  holder  brings  the 
action  as  agent  only.  Jlyer  v.  Hutchins,  4  ib. 
370.  Barker  v.  Prentiss,  6  ib.  430.  Towns  v. 
Jaquith,  6  ib.  46. 

569.  C.  indorsed  to  his  creditor,  as  collateral 
security,  the  note  of  the  firm  of  H.  and  C,  pay- 
able to  himself  on  demand,  with  interest  semi- 
annually, at  five  per  cent.,  more  than  six  months 
after  its  date.  Held,  that,  as  against  H.,  who 
survived  C,  it  was  then  overdue.  Thompson  v. 
HaU,  6  Pick.  259.  See  Clark  v.  Leach,  10 
Mass.  51. 

570.  Knowledge,  at  the  time  of  taking  a  note, 
that  the  maker  mtends  to  set  up,  in  defence,  a 
failure  of  title  to  the  land  for  the  price  of  which 
it  was  given,  will  subject  an  indorser  to  that 
defence,  although  he  did  not  know  the  particular 
fects  invalidating  the  title.  Knapp  v.  Lee,  3 
Pick.  452. 

571 .  A  note  payable  to  bearer  carries  with  it, 
when  passed  after  it  is  due,  into  the  hands  of  a 
bona  fide  holder  without  notice,  only  the  equities 
subsisting  between  the  original  parties.  AtMs 
V.  English^  3  M'Cord,  549. 
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572.  A  promissorj  note,  made  on  the  3d  of 
September,  1817,  payable  on  demand,  and  in- 
dorsed  on  the  25th  of  May,  1818,  is  a  note  nego- 
tiated  when  overdue,  and  as  such  is  subject,  in 
the  hands  of  the  indorsee,  to  every  infirmity 
which  it  had  when  in  the  hands  of  the  payee. 
Jfevins  v.  Townaend,  6  Conn.  5. 

573.  But,  where  a  note,  ailer  the  dissolution  of 
a  partnership  consisting  of  A  and  B,  and  while 
their  concerns  were  unsettled,  was  given  by 
them  in  the  partnership  name  for  ^00,  payable 
to  the  order  of  A,  on  demand,  expressed  in  the 
note  to  be  '^  for  cash  borrowed  of  A,"  which 
note,  when  overdue,  had  been  indorsed  by  A  to 
C,  for  value,  it  was  held,  in  an  action  by  C 
against  the  maimers,  that  there  was  no  infirmity 
or  want  of  equity  in  the  contract,  and  that  he 
was  entitled  to  recover,  ib. 

574.  The  indorsee  of  a  promissory  note,  which 
was  transferred  after  it  was  due,  presented  it  to 
the  maker  for  payment,  who  stated  to  him  cir- 
cumstances which  might  have  constituted  a  de- 
fence to  the  note  as.  between  him  and  the  payee, 
but  added,  that  he  supposed  he  should  be  obliged 
to  pay  it,  and  would  pay  it,  if  the  indorsee  would 
delay  the  collection.  The  indorsee  gave  the 
time  requested,  and  then  brought  an  action  on 
the  note.  It  was  held,  that  the  maker  could  not 
then  set  up  those  circumstances  as  a  defence. 
Franklin  v.  March,  6  N.  Hamp.  364. 

575.  It  is  a  good  defence  to  an  action  on  a 
promissory  note,  that  it  has  been  paid,  and  that 
the  plaintiff  had  knowledge  of  that  fact  when  he 
bought  it.     BryarU  v.  Ritttrtntsh,  2  ib.  212. 

576.  If  the  holder  of  a  promissory  note  take 
it  without  due  caution,  and  under  circumstances 
which  ought  to  excite  the  suspicion  of  a  prudent 
and  carefal  man,  the  maker  or  prior  indorser 
may  show,  in  his  defence,  a  misapplication  and 
fraudulent  transfer  of  the  note ;  but  the  caution 
required  of  the  indorsee,  who  takes  it  in  the  usual 
course  of  business,  is  only  that  of  ordinary  pru- 
dence.    Hall  V.  Hale,  8  Conn.  336. 

577.  Where  therefore,  in  an  action  by  the  indor- 
see against  the  indorser  of  a  promissory  note,  the 
defence  was,  that  the  note  was  indorsed  for  the 
accommodation  of  the  maker,  and  was  intended 
for  the  renewal  of  another  note ;  and  that  the 
word  *<  renewal "  had  been  written  and  erased, 
but,  by  close  examination,  certain  letters  in  the 
word  might  be  seen ;  and  the  judffe  charged  the 
jury  that,  if  they  should  find  that  the  note  was  so 
mtended  to  be  indorsed,  and  the  word  '*  renewal" 
had  been  written,  though  erased,  yet  if,  at  the  time 
it  wao  negotiated  to  the  plaintiff,  any  trace  or  mark 
of  the  word  was  left,  it  was  sufiicient  to  put  the 

flaintiff  on  inquiry,  and  he  could  not  recover, 
t  was  held,  that  this  direction  was  incorrect,  as 
making  the  scrutiny  proper  for  the  jury  the 
standard  of  caution  for  the  plaintiff,  ib, 

578.  In  an  action  by  an  indorsee  against  the 
maker  of  a  negotiable  note,  fraudulently  indorsed 
by  the  payee  afler  it  was  dishonored,  the  defend- 
ant may  avail  himself,  under  the  general  issue, 
of  notes  given  to  him  by  the  payee  before  the 
indorsement.  Stockbridge  v.  Damon^  5  Pick. 
223. 

579.  In  Vermont,  in  an  action  by  indorsee,  the 
maker  is  entitled  to  any  set-offs,  existing  before 
notice  of  indorsement,  of  which  he  could  have 
availed  himself  against  the  payee.  Martin  v. 
Trobridfe,  1  Verm.  477. 

580.  In  an  action  by  an  indorsee  against  his 
immediate  indorser,  the  indorsee  can  recover 
only  the  actual  consideration  paid  by  him  for  the 
note.     Cook  v.  CoekriU^  1  Stew.  475.    Klurk  v. 


O* Fallow,  1  Mis.  431.   Braman  v.  Hess,  13  Johns 
52.    Munn  v.  Commission  Co.  15  ib.  44. 

581.  The  assignee  of  a  note  not  negotiable 
takes  it,  subject  to  all  the  equity  existing  between 
the  original  parties  at  the  time  of  the  assign- 
ment.    Chamberlain  v.  Gorham,  20  ib.  144. 

582.  A  note,  transferred  after  it  becomes  doe, 
is  subject  to  all  the  equities  which  existed  be- 
tween the  original  parties .  M ^Jfeill  v.M* Donald, 
1  Hill,  S.  C.  1. 

583.  A  party  who  takes  up  a  note,  although  he 
was  exonerated  by  the  laches  of  the  holder,  may 
recover  against  a  previous  party  whose  liability 
has  been  fixed,  but  not  against  a  subsequent 
one,  or  a  previous  one  exonerated  by  the  same 
laches.     Ellsworth  v.  Brewer,  11  Pick.  316. 

584.  The  transfer  of  a  note  post-dated,  before 
the  day  of  its  date,  affords  no  cause  of  suspicion, 
so  as  to  put  the  indorsee  on  inquiry,  and  subject 
him  to  the  equities  existing  between  the  parties. 
Brewster  v.  M*CardeU,  8  Wend.  478. 

585.  In  case  of  a  note  indorsed  afler  it  is  due, 
evidence  is  admissible,  in  an  action  against  the 
indorser  by  the  indorsee,  to  prove  a  special  trans- 
fer  with  conditions.  Rugdy  v.  Davidson,  2  Rep. 
Con.  Ct.  33. 

586.  The  indorser  of  an  overdue  note  not  ne- 
gotiable may  show,  against  the  indorsee,  that  he 
agreed  to  have  recourse  to  the  defendant  only  in 
event  of  his  not  being  able  to  collect  the  note  by 
action  against  the  maker.  Miner  v.  Robinson,  1 
Chip.  392. 

587.  A  payment  made  to  the  payee  of  a  note 
by  the  maker,  afler  the  assignment  of  the  same, 
and  before  the  maker  had  any  notice  of  such 
assignment,  is  not  a  good  defence  to  an  action  by 
an  assignee  of  the  note,  and  it  is  immaterial 
whether  the  note  be  due  and  payable,  or  not, 
when  it  is  assigned.    Bates  v.  Martin,  3  Mis.  367. 

588.  Where  a  negotiable  note  was  paid  before 
it  became  due  to  the  payee  by  the  maker,  who 
took  a  receipt  in  full,  and  the  note  was  afler- 
wards,  before  it  became  due,  indorsed  by  the 
payee,  and  the  indorsee  was  informed  of  the  fact 
of  such  payment  before  the  note  was  delivered 
to  him,  it  was  held,  that  the  indorsee  took  the 
note  subject  to  such  payment.  White  v.  Kih* 
Ung,  11  Johns.  128. 

589.  Where  judgment  has  been  confessed  on  a 
promissory  note,  the  court  will  not  set  it  aside  to 
let  in  an  equitable  defence  that  would  have  been 
pertinent  if  no  judgment  had  been  entered.  5s- 
bring  v.  Raihbwm,  1  Johns.  Cas.  331. 

590.  Where  a  note  was  given  to  a  payee  to  in- 
demnify him  for  his  suretiship,  to  a  third  per- 
son, for  a  debt  which  the  principal  pays,  and  the 
note  is  transferred  after  it  is  due,  the  maker  is  not 
liable.    M'KcUl  v.  M'Donald,  1  Hill,  S.  C.  3. 

501.  A  note  having  been  indorsed  a  year  afler 
it  became  due,  the  maker  is  at  liberty  to  impeach 
the  consideration,  or  show  that  it  was  illep^al,  in 
the  same  manner  as  if  it  had  remained  in  the 
hands  of  the  payee.    Bell  v.  Wood,  1  Bay,  249. 

592.  In  an  action  on  a  promissory  note,  pay- 
able to  the  E.  Bank,  it  appeared  that,  after  the 
insolvency  of  the  bank,  and  two  days  before  the 
maturity  of  the  note,  the  maker  tendered  to  the 
bank  payment  in  their  bills,  which  the  bank  re- 
fused. The  maker  thereupon  gave  notice  to  the 
bank  that,  when  his  note  was  payable,  he  should 
present  the  same  bills  for  the  same  purpose.  On 
the  next  day,  the  bank  indorsed  the  note  to  the 
plaintiff,  bona  fide,  who  had  notice  of  tliese  facts, 
as  security  for  a  debt  due  him.  It  was  hold,  that 
the  transfer  was  legal,  and  that,  although  the  facts 
were  known  to  the  plaintiff,  he  was  entitled 
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to  KC07er.      SavingB  Bank  T.   Bat$s^  8  ConD 
505. 

593.  The  maker  of  a  negotiable  note  cannot  set 
off,  against  a  bona  Jide  holder,  a  demand  which 
he  may  have  against  an  intermediate  holder,  not 
the  original  payee,  though  it  may  have  been 
transferred  alter  due.  Perry  y.  Mays^  2  Bailey, 
354. 

594.  The  statute  of  Alabama  of  16]  9,  which 
provides  that,  in  actions  upon  promissory  notes, 
dbc.,  by  an  indorsee,  the  defendant  shall  have 
the  benefit  of  all  offbets,  dx.,  against  the  same, 
had  before  notice  of  the  indorsement,  does  not 
apply  to  a  note  payable  to  bearer,  and  transferred 
by  delivery.  Rooinson  v.  Cretukaw^  2  Stew.  A 
Port.  276. 


IX.    nilgai  Consideration  and  Fraud, 

595.  An  action  cannot  be  maintained  upon  a 
note  given  for  an  illegal  consideration.  Ketckum 
y.  Scribner^  1  Root,  95. 

596.  Fraud  and  imposition  may  be  pleaded  in 
avoidance  of  a  note.  Reynolds  v.  Bird,  ib.  905. 
But  see  fVood  v.  Waters^  1  Litt.  176. 

597.  A  total  fraud  in  the  consideration  of  a 
promissory  note,  or  in  the  manner  of  obtaining  it, 
will  render  the  note  void ;  but  whether  the  cir- 
onmstances  amount  to  a  fraud,  is  a  question  for 
the  jury  to  determine.  Skepard  v.  Ha/2, 1  Conn. 
329. 

598.  Where  a  note  appears  to  have  been  given 
for  an  illegal  consideration,  an  indorsee  cannot 
recover.     Brisbane  v.  Lestarjette^  1  Bav,  113. 

599.  The  want  or  illegality  of  consideration  of 
a  note,  transferred  before  due,  cannot  be  shown 
in  an  action  by  a  bona  fide  holder,  without  no* 
tice,  except  where  the  note  is  declared  void  by 
statute ;  and  it  was  held,  in  an  action  by  such 
holder,  that  the  defence  could  not  be  set  up,  that 
the  note  was  delivered  as  an  escrow.  VJUeU  v. 
Parker,  6  Wend.  615. 

600.  The  Utica  Insurance  Company  have  a 
right  to  invest  their  surplus  funds  in  loans  ;  but 
having  called  in  part  of  their  capital,  for  the  pur- 
pose of  making  loans,  by  issuing  checks  in  the 
shape  of  bank  notes,  it  was  held,  that  such  loans 
are  a  violation  of  the  restraining  act  of  New 
York,  and  that  a  note,  taken  upon  such  loan, 
is  void.  The  money  lent  may  be  recovered,  on 
the  common  count,  on  the  contract,  and  the  ac- 
tion should  be  against  the  borrower,  but  not 
against  his  sureties,  for  they  are  not  parties  to 
the  contract.    Utica  Ins   Co.y.  Cadtoell,  3  ib.  296. 

601.  A  note,  made  payable  to  A  or  bearer,  and 
never  delivered  to  A,  but  passed  by  the  maker 
to  B,  as  a  security  for  a  usurious  loan,  is  usuri* 
ous  and  illegal  in  its  inception.  Marvin  v. 
M'CuUum,  20  Johns.  288. 

602.  A  usurious  note,  being  void  in  its  crea- 
tion, by  statute  of  Alabama,  is  void  in  the  hands  of 
an  innocent  indorsee.  Farris  y.  King,  1  Stew.  255. 

603.  A  promissory  note,  ffiven  by  an  insolvent 
debtor  to  a  creditor,  in  consideration  of  his  with- 
drawing his  opposition  to  the  debtor's  discharge 
under  the  insolvent  act,  is  void,  as  against  the 
policy  of  the  insolvent  laws.  Sharp  v.  Teest^  4 
Halst.  352. 

604.  Notes  absolutely  void  by  statute,  such  as 
framing,  or  usurious  or  other  notes,  will  be  void 
in  the  hands  of  an  innocent  indorser.  ChurekUl 
V.  Suter,  4  Mass.  156,  161.  Bayley  v.  Taber,  5 
ib.  286. 

605.  This  was  held  to  extend  to  a  note  signed' 
by  a  different  promisor,  given  in  exchange  for  a 
usurious  note.    Bridge  v.  Hubbard^  15  ib.  96. 


606.  But  not  to  a  note  in  payment  of  the  bal 
ance  of  the  principal  due  on  a  former  note,  on 
which  usurious  interest  had  been  paid  and  taken, 
but  in  which  no  usurious  interest  was  reserved. 
Ckadboum  v.  fVatts,  10  ib.  121. 

607.  Where  a  man  purchases  a  note,  the  con- 
sideration of  which  he  knows  is  illegal,  he  can 
have  no  recourse  against  the  seller,  on  the  ground 
of  fraud.     TripleU  v.  HoUy,  4  Litt.  130. 

608.  Where  the  defence,  that  a  note  was  given 
for  a  gambling  consideration,  is  relied  upon,  it 
must  be  pleaded  specially,  when  the  note  is  in 
the  hands  of  an  indorsee.  Baldwin  v.  Brogden^ 
2  Stew.  9. 

609.  A  efl^cted  an  illegal  sale  of  a  lottery  ticket 
to  B,  and  such  ticket  having  drawn  a  priae,  B, 
for  a  valuable  consideration,  assigned  his  interest 
to  C,  who  was  ignorant  of  the  previous  illegal 
sale.  A  then  made,  and  B  indorsed,  a  promis- 
sory note  to  C,  in  satisfhction  of  the  prize  money. 
It  was  held,  that  such  note  was  valid.  Terry  v. 
Olcott,4  Conn.  442. 

610.  Circumstances,  withoat  actual  threats, 
may  constitute  a  duress  that  will  make  void  a 
note,  given  under  an  apprehension  caused  br 
these  circumstances.    Evans  v.  Huey,  1  Bay,  li. 

611.  A  note,  given  for  the  use  of  a  billiard- 
table,  in  New  York,  is  not  illegal,  unless  it  ap- 
pear that  the  person  to  whom  the  note  was  given 
kept  a  tavern.  J^ortkrop  v.  Jftntwrn,  13  Johns. 
85. 

612.  A  note,  given  to  compound  a  felony,  is 
void,  even  in  the  hands  of  an  innocent  indorsee 
Bell  v.  Wood,  1  Bay,  249. 

613.  A  guaranty  against  a  criminal  prosecu 
tion  is  not  a  good  consideration  for  a  promissory 
note.     Hinds  v.  Ckamberlinf  6  N.  Hamp.  225. 

614.  Where  part  of  the  consideration  of  a 
promissory  note  was  a  guaranty  against  crim- 
mal  prosecutions,  and  part  costo  in  a  civil  action, 
the  whole  is  void.  ib. 

615.  A  note,  given  by  a  surety  U>  the  recog- 
nizance of  a  party  prosecuted  for  an  assault,  to 
the  prosecutor,  in  consideration  of  the  abandon- 
ment of  the  prosecution,  is  illegal  and  void.  Cor* 
ley  V.  WULiams,  1  Bailey,  588. 

616.  A  note,  given  for  money  knowingly  lent 
to  be  applied  by  a  private  individual  to  suppress 
a  prosecution  for  a  crime,  or  the  evidence  ne- 
cessary to  support  such  a  prosecution,  is  void. 
Plunur  V.  Smith,  5  N.  Hamp.  553. 

617.  In  New  Hampshire,  a  condition  to  the 
laying  out  of  a  hi^way,  that  the  petitioners  pay 
a  certain  sum,  bemg  void,  a  note  given  for  such 
sum  is  also  void.    Dudley  v.  Cilley,  5  ib.  558. 

618.  A  promissory  note,  the  consideration  o€ 
which  is  the  sale  of  the  office  of  constable  or  dep- 
uty-sheriff, is  void.  Meredith  v.  Ladd,  2  ib.  517. 
Carleton  v.  fVhiteher,  5  ib.  196. 

619.  Taking  more  than  lawful  interest  upon  a 
note  will  not  avoid  it,  if  at  first  it  was  fairly 
taken,  without  any  corrupt  agreement.  Hooey 
V.  Shumway,  1  Root,  70. 

620.  A  promissory  note,  made  on  the  Lord's 
day,  is  not  for  that  cause  void.  Geor  v.  Putnam^ 
10  Mass.  312. 

621.  In  Connecticut,  a  note  executed  on  Sua* 
day  is  void.  Wight  v.  Geer,  1  Root,  474.  Aliter^ 
of  a  note  given  on  Saturday  night.  CarpeniieT  ▼• 
Crane,  ib.  98. 

622.  A  promissory  note  given  on  Sunday  is 
void.  If  founded  on  a  contract  made  on  Satur- 
day, the  plaintiff  may  recover  on  the  contract, 
but  not  on  the  note.  Kepner  v.  Kerfer,  6  Watte, 
231. 

623.  A  note  for  a  premium  of  inMuanee  m 
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lottery  tickets  is  not  void.     Biuon  v.  Goodsell,  2 
Root,  S883. 

624.  A  note  given  in  satisfaction  of  an  assault 
is  ▼alid.     Matkison  v.  Hauks,  2  Hill,  S.  C.  625. 

625.  A  promissory  note,  given  in  considera- 
tion of  past  cohabitation,  and  of  an  agreement 
not  to  prosecute  under  the  bastardy  act,  is  yalid. 
Burgtn  v.  Siraugkan^  7  J.  J.  Marsh.  583.  Ali- 
TER,  SingUum  v.  Brtmar^  Harper,  201. 

626.  Ceasing  to  prosecute  a  complaint  of  bas- 
tardy is  a  good  consideration  for  a  note  ftom  the 
father  to  Sie  mother  of  the  bastard.  And  it  is 
not  a  defence  that  he  has  since  been  compelled, 
on  prosecution  of  the  overseers,  to  give  a  bond 
of  indemnity  to  the  town  against  the  support  of 
the  child.  Knight  v.  Priest,  2  Verm.  507.  Rob- 
inaon  ▼.  CtsimAaio,  2  Stew,  db  Port.  276. 

627.  If  the  plaintiff,  at  the  time  of  taking  a 
promissory  note,  knows  that  the  article  which 
forms  its  consideration  is  defective,  and  fraudu- 
lently conceals  such  defect  from  the  defendant, 
be  cannot  sustain  an  action  on  the  note.  Sidet 
V.  HiUeary,  6  Har.  &.  J.  86. 

628.  WheUier  he  had  such  knowledge,  and 
concealed  it  from  the  defendant,  is  a  question  for 
the  jury.  ib. 

629.  Under  the  ^neral  issue  to  an  action  on 
a  promissory  note,  it  may  be  shown  that  the  con- 
sideration was  a  deed  of  lands  which  plaintiff  had 
fraudulently  induced  defendant  to  purchase.  See 
Assumpsit,  920.   Hawley  r.  Beeman,  2  Tyler,  238. 

630.  It  is  no  defence  for  the  maker,  in  an  ac- 
tion by  a  bona  fide  holder  of  a  note,  indorsed  to 
him  before  due,  that  the  note  was  given  for  a 
fraudulent,  or  without  any,  consideration,  unless 
the  holder,  at  the  time  of  the  indorsement,  was 
notified  of  the  invalidity  of  the  note.  Perkins  v. 
Chidlis,  I  N.  Hamp.  254. 

631.  One  who  takes  a  note  payable  to  bearer, 
with  notice  of  its  having  been  miudulently  ob- 
tained from  the  maker,  takes  no  title.  Proctor 
T..¥*Ca2;,  2  Bailey,  296. 

632.  In  Connecticut,  the  civil  authority  of  a 
town  abated  the^  state  taxes  of  sundry  indigent 
persons  to  a  less  amount  than  one  eighth  or  the 
whole  tax  of  the  town.  They  then  gave  the  col- 
lector a  certificate,  addressed  to  the  state  treas- 
urer, that  they  had  abated  one  eighth,  and  took 
from  the  collector  a  promissory  note  payable  to 
the  town  treasurer,  for  the  difference  between 
the  amount  actually  abated  and  one  eighth.  It 
was  held,  that  the  consideration  of  such  note 
was  not  illegal,  the  abatement  being  an  allow- 
ance to  the  town,  and  the  certificate  a  matter  of 
form  not  required  by  law.  Strong  v.  ffright,  1 
Conn.  459. 

633.  Where  A  made  a  note,  payable  to  B  or 
order,  which  was  indorsed  by  B,  for  the  purpose 
of  being  discounted  at  a  bank,  and  for  the  accom- 
modation of  A,  who,  on  its  being  refused  at  the 
bank,  negotiated  it  to  a  third  person,  with  a 
knowledge  of  the  circumstances,  this  does  not 
amount  to  a  fraud  which  can  affect  the  rights  of 
the  holder  against  the  maker  or  indorser.  Pow- 
oU  V.  IVaters,  17  Johns.  176. 

634.  A  nSterchant  left  his  signature  with  his 
clerk,  with  authority  to  use  it  as  an  indorsement 
of  a  note  to  be  written  on  the  other  side  of  the 
paper  for  another  person's  signature.  That  oth- 
er person  procured  the  said  signature  from  the 
clerk  by  fraud,  and  wrote  a  note  on  the  other 
side,  and  put  it  into  circulation.  Held,  that  the 
merchant  could  not  set  up  that  fraud  as  a  de- 
fence against  a  bona  fide  holder  for  value,  in  an 
action  against  him  as  indorser.  Putnam  v.  AcZ- 
iawm,  4  Mass.  46. 
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635.  In  an  action  by  the  bona  fide  nas'ignee  of  a 
promissory  note  against  the  assignor,  it  is  no  de- 
fence  that  the  note  was  originally  given  by  the 
maker  to  the  defendant  for  an  illegal  considera* 
tion.    Johnston  v.  Dickson^  1  Blackf.  256. 

636.  In  a  suit  by  the  assignee  of  a  promissory 
note  against  the  obligor,  it  is  a  good  defence 
that  the  note  was  obtained  by  the  obligee  by 
fraud.     Chiles  v.  Com,  3  A.  K.  Marsh.  230. 

637.  In  an  action  on  a  promissory  note,  the 
defence  was,  fraud  in  obtaining  it.  The  defend- 
ant offered  evidence  that  the  note  was  given  by 
him  as  security  for  a  debt  due  from  him  to  the 
plaintiff,  for  which  the  plaintiff  held  his  accepted 
draughts,  which  draughts  the  plaintiff  was  to  give 
up,  upon  receiving  the  note,  but  which  he  retamed 
for  some  months  afterwards,  and  then,  having  re- 
ceived payment  thereon  from  the  acceptor,  and 
giving  him  a  receipt  in  full,  gave  them  up,  with 
the  acceptances  erased.  It  was  held,  that  proof 
of  these  facts  was  relevant  to  establish  the  de- 
fence.    Shepard  v.  Hawletfj  1  Conn.  367. 


X.  Of  the  Consideration  generally,  and  herein 
of  Defences  to  Actions  from  Want  or  Failure  ef 
Consideration, 

638.  A  promissory  note  imports  a  considera- 
tion, and  none  need  be  proved  unless  it  be  im- 
peached. Jlfiddlebury  v.  Case,  6  Verm.  165. 
Schoonmaker  v.  Roosa^  17  Johns.  301.  Jerome  v. 
Whitneyy  7  ib.  321.  Mims  v.  Whiddon,  2  Bailey, 
451.  Horn  v.  Fuller^  6  N.  Hamp.  511.  Gosken 
Turnpike  v.  Hurtin,  9  Johns.  217.  Camp  v. 
Tompkins,  9  Conn.  545.  M*Mahon  v.  Crockett^ 
Minor,  362.  MandenilU  v.  JVel^h,  5  Wheat.  277. 
Blakely  v.  Hampton,  3  M'Cord,  469.  Cureton  v. 
Proctor,  Harper,  49. 

639.  But  the  defendant  may  show  that  a  note 
containing  the  words  "value  received,"  was 
given  for  no  consideration.  Singleton  v.  Bremar^ 
lb.  202. 

640.  A  promissory  note  for  the  payment  of 
money,  not  expressed  to  be  for  value  received,  is 
not  a  specialty  importing  consideration.  Edger» 
ton  V.  Edgerton,  8  Conn.  6. 

641.  A  want  of  consideration  may  be  shown, 
to  avoid  a  promissory  note  not  negotiable.  Bar- 
num  V.  Bamum,  9  Conn.  242. 

642.  Want  or  failure  of  consideration  will  de- 
feat a  note,  in  the  same  manner  as  other  con- 
tracts, although  it  is  expressed  to  be  for  value 
received.  Thacher  v.  Dinsmore,  5  Mass.  299, 
302.  ParUh  v.  Stone,  14  Pick.  198.  HUl  v. 
BuckmiTMler,  5  ib.  391.  Contra,  Bowers  v.  Hurd^ 
10  Mass.  427. 

643.  And  a  note,  in  renewal  of  one  so  voidable, 
is  also  invalid.     HiU  v.  Buekminster,  5  Pick.  391. 

644.  The  consideration  of  a  promiss'ory  note 
is  inquirable  into  between  the  original  parties. 
Slade  V.  Hoisted,  7  Cow.  322.  Pearson  v.  Pear* 
son,  7  Johns.  26. 

645.  The  consideration  of  a  promissory  note, 
taken  before  due,  cannot  be  inquired  into  in  a 
suit  between  the  bona  fide  holder  and  maker,  un- 
less the  note  is  void  in  its  creation.  Baker  v. 
Arnold,  3  Caines,  279. 

646.  If  a  good  consideration  passed  from  an 
obligee,  it  is  immaterial  whether  it  passed  to  the 
obligor.  Isaac  v.  Porter,  2  A.  K.  Marsh.  459. 
Parrow  v.  Turner,  ib.  495. 

647.  If  the  indorser  of  a  promissory  note 
proves  that  it  was  issued  fraudulently  by  the 
drawer,  the  holder  may  be  called  on  to  show 
what  consideration  he  gave  for  it.  Holme  ▼ 
KarspsTf  5  Binn.  469. 
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648.  Where  a  releaie  of  dower,  and  a  note 
given  therefor,  were  delivered  as  an  escrow,  to 
take  effect  on  delivery  of  the  pre  mites  on  a  cer- 
tain dav,  but  before  that  day  the  widow  died,  it 
was  held,  that  the  notes  never  had  a  legal  exist- 
•noe,  they  having  been  given  to  the  representa- 
tive of  the  widow,  without  the  consent  of  the 
maker.    Jlrteker  v.  Whaleii^  1  Wend.  179. 

649.  Where  the  onl  j  consideration  of  a  promis- 
sory note  was  a  promise  by  the  payee  to  convey 
to  the  maker,  on  payment  of  the  note,  a  tract 
of  land,  if  the  payee  should  own  it,  and  if  not, 
to  buy  it  of  the  owner  as  cheap  as  he  could,  and 
let  the  maker  have  it  for  what  it  should  cost,  and 
the  payee  died  insolvent  before  the  note  became 
due,  without  any  title  to  the  land,  it  was  held, 
that  the  consideration  of  the  note  might  be  con- 
sidered as  having  totally  failed,  and  that  the 
maker  had  a  right  to  treat  it  ss  a  nullity.  TtUot- 
son  V.  Grmpet^  4  N.  Hamp.  444. 

650.  It  is  a  good  consideration  for  a  promisso- 
ry note,  that  it  is  given  in  satisfaction  or  a  breach 
of  covenants,  and  such  note  is  a  bar  to  anv  future 
action  on  the  covenants,  although  no  release  be 
•xecuted  at  the  time  of  giTing  toe  note.  Moody 
V.  LfMttt,  Sib.  171. 

651.  An  action  for  a  breach  of  warranty  may 
b«  aoatained,  although  a  negotiable  note  (then 
unpaid)  was  ^ven  ihisteaa  of  the  purchase 
Qioney.     Wiggvu  r,  flmitsr,  Harper,  80. 

653.  Where  a  note  was  pven  for  a  shingle 
machine,  and  for  the  ezolosive  right  to  use  the 
aame,  in  a  certain  district,  under  a  patent  claimed 
by  the  plaintiff,  it  was  holden,  that  there  was  a 
failure  as  to  the  latter  part  of  the  consideration, 
the  letters-patent  being  void  bv  reason  of  non- 
complianpe  with  the  statute  of  the  United  States. 
Earl  V.  PagBy  6  N.  Hamp.  477. 

653^  A  note  made  as  a  gilt  is  without  consid- 
•nlion,  and  a  suit  cannot  be  sustained  upon  it 
by  the  payee  ag|ainst  the  estate  of  the  maker. 
Copp  V.  Sawtfor^  ib.  386. 

664.  And  if  the  note  which  is  a  gift  is  given 
9p,  and  another  note  for  a  larger  amount  is  given 
in  lieu  of  it,  which  is  also  intended  as  a  gift,  the 
giving  up  of  the  first  note  furnishes  no  consider- 
ation upon  which  the  latter  can  be  sustained  for 
any  part  of  the  amount,  ik. 

655.  Where  a  note  is  given  by  one  man,  at 
the  request  of  another,  to  a  third  person,  in  a  suit 
between  the  maker  and  payee,  it  is  not  essential 
to  the  validity  of  the  note  to  show  a  considera- 
tion as  between  him  at  whose  request  it  was 
made,  and  the  payor.  Horn  v  FiUUr^  6  N. 
Hamp.  511. 

65d.  a  note  for  money,  with  a  condition,  that, 
if  the  promisor  ^ve  a  deed  of  certain  lands,  said 
note  shall  be  void,  is  a  note  for  so  much  money, 
voidable  only  by  giving  the  deed.  Lotkwood  v. 
Smkk,  1  Root,  ASn. 

657.  Notes  were  given  for  land,  and  a  bond 
only  was  taken  for  a  deed,  when  said  notes 
should  be  paid,  it  was  held,  that  suoh  notes 
were  given  on  sufficient  oonsidemtion,  and  were 
valid.    Bacon  v.  Pottor^  ihw  370. 

658.  The  consideration  of  a  note  was  the  sale 
of  a  portion  of  a  lottery  ticket,  which  it  was  ru- 
mored had  diaiwn  a  prise,  but  the  true  fote  of 
which  neither  party  knew  at  the  time.  It  was 
lield,  tiiat  the  consideration  was  sufficient,  al- 
though, previous  to  sueh  sale,  the  ticket  had, 
in  fact,  drawn  a  blank.  Bmmnm  v.  Barman^  8 
Conn.  469. 

659.  In  an  action  against  the  maker  (^a  prom- 
issoiy  note  given  in  censideraftioD  of  the  assigi^ 
ment  of  a  mortgage,  which  aM^rtgagr  ^'««  duly 


recorded,  the  defendant  cannot  give  in  evMei 
the  fact  that  the  mortgage  was  fraudulent,  and 
therefore  void  as  against  creditors  and  subse 
quent  purchasers.    Payton  v.  Wkitcomhf  15  Pick 
212. 

660.  A  statute  made  a  certain  kind  of  notes 
void,  if  issued  after  a  certain  day.  In  an  action 
commenced  after  such  day,  on  a  note  of  that 
kind  dated  before  such  day,  the  burden  is  on  the 
defendant  to  show  that  it  was  issued  after  that 
day.     BayUy  v.  Tthor^  6  Mass.  451. 

661.  It  is  not  a  good  special  plea  to  an  action 
on  a  note  that  it  was  without  oonsideratioa :  it 
amounts  to  the  general  issue.  Potter  v.  Staii2ey, 
1  Chip.  243. 

662.  Where  a  defendant  to  an  action  on  a 
promissory  note  relies  upon  the  failure  of  consid- 
eration, it  is  for  him  to  prove  such  failure.  Prior 
V   Coulter^  1  Bailey,  517. 

663.  The  want  of  consideration  is  not  a  good 
defence  against  sn  indorsee,  a  honafido  holder  of 
a  note  inoorsed  before  due  for  a  good  oonsiderar 
tion,  and  without  notice  of  the  want  of  consider* 
aiion.    Poag  v.  McDonald,  2  Rep.  Con.  Ct  183. 

664.  A  promise,  bv  the  indorser  of  a  promis- 
Bory  note,  made  to  the  holder,  after  he  has  been 
discharged  from  his  liability  bv  the  laches  of  the 
holder,  that  he  will  pay  sucn  note,  is  without 
consideration.  Httnltiigton  v.  Harvetf,  4  Conn. 
124. 

665.  Where  it  appeared,  in  an  action  on  a 
promissory  note,  that  it  was  given  for  land  sold  to 
the  defendant,  that  a  deed  with  covenants  was 
given,  which  was  utterly  void,  and  conveyed  no 
title  whatever,  and  that  a  part  of  the  purchase 
money  had  been  paid,  it  was  held,  that,  there 
being  an  entire  failure  of  title,  there  was  also  a 
total  failure  of  consideration  for  the  note.  Cook 
V.  JIftz,  11  ib.  433. 

666.  Held,  also,  that,  if  the  covenants  in  the 
deed  formed  a  consideration  for  the  note,  so  that 
there  was  only  a  partial  failure  of  considera 
tion,  this  might  be  shown,  to  reduce  the  damages. 
ik. 

667.  In  an  action  on  a  bill  or  note,  the  defend- 
ant cannot  show  a  partial  failure  of  consideration 
to  reduce  the  damages,  if  the  fimntem  to  be  de- 
ducted is  of  an  uncertain  and  unliquidated 
amount,  and  there  has  been  no  attempt  to  repu- 
diate the  contract  or  restore  the  oonsideration. 
Pulsifer  V.  HoUhkiM,  12  ib.  234 

668.  Therefore,  where  A  had  sold  an  intereot 
in  a  patent  right  to  B,  accompanied  with  a  false 
representation,  and  the  interest,  though  of  some 
value,  was  of  less  value  than  it  would  have  been 
if  the  representation  had  been  true,  but  the  dif- 
ference was  of  an  uncertain  and  unliquidated 
amount,  and  B  did  not  repudiate  the  contract, 
nfiw  offer  to  restore  the  interest  sold,  it  was  held, 
in  an  action  on  a  note  given  by  B  to  A  for  such 
interest,  that  B  could  not  avail  himself  of  such 
partial  foilure  of  consideration  to  reduce  the 
damages  below  Uie  sum  expressed  in  the  note,  ik, 

669.  F.  had  lent  (100  to  B.,  and  having  de- 
manded payment  thereof,  B.  delivered  to  him  a 
note  for  $150,  executed  by  B.  as  principal,  and 
the  defendant  as  surety,  payable  at.a.bukk,  and 
requested  F.  to  set  it  discounted  by  the  bank,  and 
to  pay  himself  nom  the  piooceds.  F.  agveed  to 
do  this,  and  forbore  to  sue  B.,  although  he  had 
not  promised  so  to  do.  Held,  that  the  note  waa 
given  for  a  good  consideration ;  that  the  defenu* 
ant  had  no  right  to  revoke  the  autlieritv  given 
by  B.  to  F.  to  get  the  note  discounted,  althoogh 
B.  had  fiuled  Woie  it  was  disaoonted ;  and  tmtt 
the  giving  such  note  by  F.  to  tha  defendant 
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a  good  eonsidention  for  a  new  note  given  by 
him  to  F.     Wheeier  r.  Sloeumb,  36  Pick.  52. 

670.  A  note  gived  in  coneidention  of  a  sale 
of  pews  to  the  defendant,  followed  by  pos- 
•ession  in  the  vendee,  cannot  be  avoided  on  the 
ground  that  the  vendor  refuses  to  convey :  the 
remedy  is  to  compel  a  performance.  FrUurh  v. 
FUut,  6  Cow.  41M. 

671.  Where  a  note,  given  upon  a  defective  con- 
•ideration,  is  mdorsed  on  a  valid  consideration,  a 
right  of  action  to  the  extent  of  the  defect  accrues 
to  the  indofsee  immediately.  And  such  right  of 
action  is  available  in  set-off,  in  Alabama.  Gee  v. 
WilUmmfon^  1  Port.  313.  In  such  case,  the  in- 
dorser  is  not  entitled  to  demand  and  notice,  to 
render  him  liable,  ib. 

072.  Where  a  nete  is  signed  and  delivered, 
with  a  blank  left  for  the  sum  payable,  though  the 
first  holder  is  restricted  as  to  the  amount  to  be 
inserted,  yet,  if  the  note  comes  into  the  hands  of 
tnother,  who,  without  notice  of  the  restriction, 
fills  the  blank  with  a  larger  sum,  the  obligor  will 
be  bound  by  it.  Sank  of  C&mmonw^th  v.  Curry. 
2  Dana,  142.  ^ 

673.  Where  A  agreed  to  give  his  note  to  B, 
dated  in  1828,  and  the  note  was  written  by  B's 
elerk,  and  dated  by  mistake  in  1829,  and  signed, 
and  the  note  afterwards  altered  by  the  clerk  to 
conform  to  the  agreement,  without  the  knowl- 
edge of  either  party,  it  was  held,  that  the  note 
was  void.     LeUker  v.  Bates,  6  J.  J.  Marsh.  524. 

674.  A  note  for  land,  which  the  promisee  gave 
a  bond  to  convey  when  the  note  is  paid,  is  good. 
Bmeon  v.  Pettibone,  2  Root,  284. 

^  675.  A  release  of  an  attachment  is  a  good  con- 
sideration for  a  promissory  note.  HaekeU  v.  Pick' 
fringe  5  N.  Hamp.  19. 

676.  An  expectation,  on  the  part  of  the  payee, 
that  the  maker  would  marry  her,  is  not  a  suffi- 
cient consideration  for  a  promissory  note.  Ray- 
mand  v.  Sdliek^  10  Conn.  480. 

677.  The  maker  of  a  negotiable  note,  appear- 
ing on  the  face  of  it  to  have  been  given  in  con- 
■idetation  of  the  transfer  of  a  patent  right,  which 
afterwards  proved  to  be  of  no  value,  cannot  set 
up  this  want  of  consideration  as  a  defence  to  an 
action  by  a  bona  Jide  indorsee.  Goddard  v.  Lu- 
man,  14  Pick.  268. 

678.  That  such  note  has  been  indorsed  to  be  at 
the  risk  and  cost  of  the  indorsee,  will  not  author- 
iie  a  jury  to  infer  that  the  indorsee  had  any 
knowledge  or  reason  to  suspect  that  the  patent 
riffht  was  of  no  value,  and  the  note  without  con- 
siaeration.  ib. 

679.  In  an  action  on  a  promissory  note,  it  may 
be  shown  in  defence  that  the  consideration  was 
an  injury  done  the  promisee  by  slanders  sup- 
posed to  have  come  from  the  promisor,  and  that 
It  was  at  the  time  agreed  that,  if  the  supposition 
should  prove  incorrect,  the  note  should  be  given 
np.     Sandfrs  v.  Howe,  1  Chip.  363. 

680.  It  is  a  good  consideration  for  a  note,  that 
it  was  given  for  admission  into  a  private  society, 
f6T  the  purpose  of  giving  instruction  in  the 
Thompsonian  system  of  medicine.  Goree  v.  IFi£- 
Mon,  1  Bailey,  597. 

681.  An  alteration  made  in  a  note,  without  the 
knowledge  or  consent  of  the  pavor,  renders  the 
note  void.    Paukey  v.  Mitekell,  Breese,  301. 

662.  A  promissory  note,  given  for  a  void 
patent  right,  is  without  consideration,  notwith- 
standing the  vendor  believed,  at  the  time  of  the 
sale,  that  the  patent  was  valid.  Dickinson  v. 
BaU,  U  Pick.  217. 

683.  Information  given  in  good  fkith  to  a  party 
fitigant  as  to  a  third  person,  who  wonlj  bv  M  in^ 


portant  witness  in  his  suit,  tray  be  a  good  consid- 
eration for  a  note.  Ckandler  v.  Mason^  2  Verm. 
193. 

684.  Where  a  note  is  adjudged  void  by  a  court 
for  the  want  of  consideration,  it  is  void  only  in 
the  hands  of  the  original  holder,  or  of  those  who 
have  had  notice.  valUu  v.  Parker,  6  Wend. 
615. 

685.  A  note  given  on  the  purchase  of  real 
estate,  held  adversely,  is  not  void  by  statute,  in 
New  York.  ib. 

686.  A  note  for  a  sum  certain,  payable  at  a 
ftiture  day,  which  may  be  discharged  by  the  pay- 
ment of  a  lesser  sum  at  an  earlier  day,  is  valid, 
and  the  larger  sum  is  not  penalty,  nor  the  note, 
upon  its  face,  usurious.  Jordan  v.  Lewis,  2  Stew. 
426. 

667.  An  *'  arbitration  note,**  or  promissory  note 
deposited  with  arbitrators,  subject  to  their  indorse- 
ment to  the  amount  of  their  award,  is  void  for 
want  of  consideration.    Drake  v.  CoUins,  1  Ty 
ler,  79. 

688.  A  note  given  with  a  blank  date,  in  con 
sideration  of  the  payee's  siffuing  the  insolvent 
petition  of  the  maker,  is  void,  though  the  maker, 
afler  it  is  filled  up,  promise  to  pay.     Payne  v. 
Eden,  3  Gaines,  21&. 

689.  The  indorser  of  a  promissory  note,  who 
receives  no  value  for  his  indorsement  from  a  sub- 
sequent indorser,  or  from  the  drawer,  cannot  set 
up  want  of  consideration  received  by  himself. 
McDonald  v.  Mamder,  3  ?et. 470. 

690.  A  note,  given  for  the  sale  of  a  chattel 
fraudulently  represented  by  the  seller  to  be  of 
great  value,  when  in  fact  it  was  of  no  value,  is 
without  consideration  and  void.  SiU  v.  Rood,  15 
Johns.  ^230. 

691.  If  it  be  shown  that,  after  a  note  was  made 
and  indorsed,  a  third  person  fhiudulently  ob- 
tained the  possession  and  passed  it,  the  holder 
is  bound  to  show  himself  a  bona  Jide  possessor ; 
and,  in  an  action  by  the  indorsee  against  the  ma- 
ker, the  indorser  is  a  competent  witness  to  prove 
the  fraud  in  obtaining  the  note.  Woodkutl  v. 
Hofmiw,  10  ib.  231. 

692.  The  possession  of  a  farm,  and  other  mat- 
ters in  controversy  between  A  and  B,  were  sub- 
mitted to  arbitration,  and  a  sum  of  money,  and 
possession  of  the  farm,  were  awarded  to  A,  who 
brought  an  action  of  ejectment  for  the  possession. 
It  was  thereupon  agreed,  that  B  should  give  up 
possession  to  A,  and  that  A  should  relinquish 
his  claim  under  the  award,  and  pay  B  $150. 
Held,  in  an  action  on  a  note  given  to  secure  part 
of  that  sum,  that  the  note  was  ffiven  on  good 
consideration,  and  was  valid,  flie  subsequent 
settlement  not  being  affected  by  the  previous 
award,  which  the  parties  had  a  right  to  vary 
Hall  V.  Brown,  15  ib.  194. 

6^.  In  an  action  upon  a  prominory  note,  hj 
an  indorsee  against  his  immediate  indorser,  it  is 
competent  to  the  defendant  to  prove,  that  the 
plaintiff  bad  given  no  consideration  for  the  note, 
but  held  it  as  the  agent  merely  of  the  payees,  or 
first  indorsers,  to  collect  the  amount  for  them, 
and  therefore  had  no  right  to  bring  the  suit. 
Herriek  v.  Carman,  10  ib.  224. 

694.  If  a  note  is  given  for  a  particular  purpose, 
and  the  object  for  which  it  was  given  should  fail, 
the  pavee  ought  to  return  the  note  ;  and  if  hb 
should  bring  an  action  upon  it,  the  note  would  be 
taken  in  connection  with  the  agreement,  so  as  to 
prevent  its  recovery,  Denniston  v.  Baeon,  ib. 
198. 

696.  A  suit  on  a  promissory  note,  payable  onlv 
PH  a  certain  oonutioiiy  eannot  be  maintaintdi 
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vfthoat  proving  performance,  and  notice  thereof 
to  the  maker.  Hodges  ▼.  tloleman^  2  Dana, 
396. 

696.  In  an  action  of  debt,  in  Vir^nia,  bj  the 
assignee  of  a  promissory  note  against  the  maker, 
the  defendant  pleaded  the  bankruptcy  of  the  in- 
dorser  in  bar.  The  plaintiff  replied,  that  the 
note  was  given  to  the  indorser,  in  trust  for  the 
plaintiff.  Held,  that  this  was  no  departure  from 
the  declaration,  which  averred  the  assignment  to 
have  been  for  value  received.  WUsan  v.  Cod- 
man,  3  Cranch,  193. 

697.  Under  the  statute  of  Alabama,  providing 
that,  in  an  action  by  the  assignee  of  a  promissory 
note,  the  defendant  shall  be  allowed  the  benefit 
of  all  discounts,  &c.,  had  against  the  same,  pre- 
vious to  notice  of  the  assignment,  the  maker 
may  show  a  failure  of  consideration  of  a  note,  in 
an  action  by  an  indorsee,  although  the  note  was 
indorsed  before  maturity.  Hudson  v.  TindaU,  1 
Stew.  &  Port.  237, 

698.  It  is  a  sufiicient  consideration  for  a  prom- 
issory note,  that  the  payee  assumes  an  obligation, 
in  consequence  of  receiving  the  note,  which  he 
is  compellable  to  perform ;  and  neglect  on  his 
part  to  perform  such  obligation  may  he  alleged 
by  the  promisor  as  a  failure  of  consideration. 
Amherst  Academy  v.  CotoUy  6  Pick.  427. 

699.  A  note  was  given  to  secure  the  payment 
of  the  purchase  money  of  a  piece  of  land  con- 
veyed to  the  maker  of  the  note  by  a  warranty 
deed,  which  land,  previous  to  the  conveyance, 
was  bound  by  a  judgment  against  the  grantor. 
In  an  action  by  the  grantor  on  such  note,  it  was 
held  a  good  defence  that  the  land  had  been  sold 
under  me  judgment,  and  that  thereby  there  had 
been  a  failure  of  consideration,  though  the  de- 
fendant had  not  yet  been  evicted  by  the  pur- 
chaser, he  being  liable  to  be  so,  and  being  re- 
sponsible for  the  mesne  profits.  Frisbee  v.  Hoff' 
nagUy  11  Johns.  50. 

700.  A  promisaorv  note,  given  by  a  third  per- 
son to  the  plaintif]^  was  subsequently,  before  it 
became  due,  indorsed  in  blank  by  the  defendant, 
it  was  testified  that  the  defendant  had  said  that 
he  had  been  secured  by  the  maker,  and  would 
transfer  his  security  to  the  plaintiff,  and  that 
either  j^laintiff  or  defendant  had  said,  that  the 
plaintiff  had,  in  consequence  of  the  indorsement, 
forborne  to  sue  the  maker.  Held  insufficient 
evidence  of  a  consideration  for  the  indorsement. 
Tenny  v.  Prince,  7  Pick.  243. 

701.  A  executed  notes  to  B,and  procured  land, 
of  which  he  was  the  cestui  que  trust,  to  be  con- 
veyed to  B,  under  an  agreement  that  B,  on  the 
payment  of  the  notes,  should  reconvey  the  land. 
The  notes  were  not  paid,  and  B  exercised  acts  of 
ownership  over  the  land,  by  selling  the  same, 
&c.  Held,  that  he  could  not  sustain  an  action 
on  the  notes,  there  being  no  consideration  for 
them,  the  agreement  being  void  on  their  non- 

Eayment,  if  B  elected  so  to  consider  it ;  and  that, 
y  his  exercising  acts  of  ownership,  he  had  de- 
termined his  election,  and  had  a  complete  title 
to  the  land.     Winter  v.  Livingston,  13  Johns.  54. 

702.  A  note  made  by  an  administrator,  as  such, 
by  which  he  promises  to  pay,  &c.,  for  value  re- 
ceived by  the  intestate  and  his  heirs,  is  void  for 
want  of  consideration.  Ten  Eyck  v.  Vandervod, 
8  ib.  120. 

703.  Though  a  note  is  void  as  against  a  maker, 
it  may  be  good  against  an  indorser,  in  favor  of 
an  irdorsee  who  took  it  relying  upon  the  in- 
dorsements, and  this  rule  extends  to  all  future 
iiidorsers  upon  the  note.  Codvise  r.  Gleason,  3 
Day,  12. 


7i04.  A  partial  failure  of  the  consideration  of  a 
note  may  be  given  in  evidence,  with  notice,  to 
reduce  the  amount  claimed ;  a  total  failure,  or 
want  of  consideration,  may  be  given  in  evidence 
under  the  general  issue.  Payne  v.  Cutler,  13 
Wend.  605. 

705.  In  an  action  of  debt  on  single  notes,  to 
which  defendant  pleaded  the  general  issue,  and 

fave  notice  to  the  plaintiff  that  payments  had 
een  made  on  his  books  which  have  not  been 
credited,  and  requiring  the  production  of  the 
books  at  the  trial,  the  defendant  cannot  show 
that,  by  mistake,  the  notes  were  given  for  a  larger 
amount  than  was  due.  Hunter  v.  Graham,  1 
Hill,  S.  C.  370. 

706.  As  against  an  indorsee  of  a  note  overdue, 
the  maker  may  prove  fraud  in  its  inception. 
Sylvester  v.  Crapo,  15  Pick.  92. 

707.  Or  a  submission  to  arbitration,  and  award 
thereon.     Webster  v.  Lee,  5  Mass.  334. 

708.  Or  want  or  failure  of  consideration  for  the 
note.    Thompson  v.  Hale,  6  Pick.  259. 

709.  Or  that  it  was  for  an  illegal  consideration. 
Ayer  v.  Hutchins,  4  Mass.  370. 

710.  Or  that  the  payees  of  a  bill  had  agreed  to 
repay  the  drawer  the  amount  of  the  bill,  if  paid, 
or  return  it  without  charge,  if  not  paid.  WHsoti 
V.  Holmes,  5  ib.  543. 

711.  Or  a  discharge  under  an  insolvent  law 
before  the  transfer,  valid  against  the  indorser. 
Baker  v.  Wheaton,  5  ib.  509.  Watson  v.  Bourne^ 
10  ib.  337. 

712.  In  an  action  by  the  holder  against  the  in- 
dorser of  a  note,  the  drawer  cannot  prove  that 
the  plaintiff  agreed  not  to  hold  the  defendant  re- 
sponsible for  his  indorsement.  Emerick  v.  Hat" 
ley,  2  Whart.  50. 

713.  In  a  suit  by  an  indorsee  against  the  in- 
dorser, parol  evidence  is  admissible  to  show  that 
the  indorsement  was  given  under  an  agreement 
that  it  was  not  to  be  prosecuted.  Hill  v.  Ely,  5 
S.  &  R.  363. 

714.  Whether,  in  an  action  by  the  indorsee  of 
a  negotiable  note  against  the  maker,  a  discharge 
by  the  payee  shall  be  available  as  a  defence,  un- 
til it  be  shown  by  the  maker  that  the  receipt  waa 
given  before  the  indorsement  was  made  —  qutere, 
Stuart  V.  Greenleaf,  3  Day,  311. 

715.  A  person  became  surety  on  a  note,  with 
aii  understanding  that  another  person  was  to 
sign  as  surety  with  him,  but  the  other  person  re- 
fused to  sign.  The  note  was  then  given  to  the 
payee,  who  understood  the  whole  circumstances. 
It  was  held,  that  the  payee  could  not  recover  on 
the  note  against,  the  surety  who  did  sign.  Hill 
V.  Sweetsir,  5  N.  Hamp.  168. 

716.  In  an  action  of  assumpsit  upon  a  prom- 
issory note,  it  is  a  good  defence,  that  a  judgment 
upon  it  has  been  rendered  against  a  co-signer  ot 
the  note,  and  that  judgment  satisfied.  rar^oeU 
V.  Hilliard,  3  ib.  318. 

717.  In  an  action  on  a  promissory  note,  to  be 
paid  in  labor,  it  is  a  good  defence,  that  the  prom- 
isee did  not  provide  the  labor.  Bams  v.  Itndk, 
2  Root,  53. 

718.  In  an  action,  in  Connecticut,  by  the  Ver- 
mont State  Bank,  against  the  defendant,  a  citiien 
of  Connecticut,  who  had  made  a  note  jointly  with 
two  citizens  of  Vermont  to  the  bank,  the  defend- 
ant, pending  the  suit,  tendered  payment  of  the  debt 
and  costs  in  the  bills  of  said  bank,  an^  according 
to  the  laws  of  Vermont,  pleaded  the  same  by 
way  of  set-off  to  the  plaintiff's  demand.  It  was 
held,  that  such  pica  was  sufficient.  VermtnU 
Bank  v.  Porter,  5  Day,  316. 

719.  A  note  given  by  one  partner,  in  the  name 
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oi  tbe  firm,  as  secarity  for  the  debt  of  a  third 
pcraon,  will  not  bind  his  copartners  unless  they 
assent  thereto ;  and  the  burden  of  proving  such 
assent  is  upon  the  plaintiff.  Rolstan  t.  Clicks 
1  Stew.  526.  An  innocent  indorsee  of  such 
note  takes  it  subject  to  the  same  defence,  in 
Alabama,  ib. 

720.  In  debt  on  a  promissory  note,  it  is  a  ffood 
bar  that,  after  making  and  before  maturity  of  the 
note,  the  parties  agreed  that  the  maker  should 
buy  and  deliver  specific  articles  to  the  payee  in 
satisfaction,  and  that  the  maker  bought  and  ten- 
dered the  articles  accordingly,  and  the  payee  re- 
fused to  receive  them ;  and  it  is  not  necessary  to 
aver  the  defendant  yet  has  them  ready  to  deliver, 
or  that  he  has  abandoned.  Garrard  v.  Zachariah, 
1  Stew.  272. 

721.  In  a  suit  on  a  negotiable  promissory  note, 
by  the  payee  against  the  surety,  it  is  no  defence 
that  the  note  was  delivered,  as  an  escrow,  to  an 
agent  of  the  surety,  with  directions  hot  to  deliver 
it  unless  the  principal  was  solvent.  Taylor  v. 
Craig,  2  J.  J.  Marsh.  449. 

TJ^.  In  a  suit  on  a  note  payable  at  a  bank,  it 
is  no  defence  that,  when  the  note  became  due,  a 
new  note  was  ffiven  for  the  same  amount.  Bank 
of  Commonwetutk  v.  Letcher^  3  ib.  195. 

723.  In  an  action  against  one,  on  a  joint  prom- 
issory note  made  by  himself  and  another,  he  can- 
not rely  on  the  note's  being  joint,  in  bar  of  the 
action.  He  should  have  pleaded  the  matter  in 
abatement.     Brovm  v.  Warrarty  3  Har.  &,  J.  572. 

724.  In  an  action  of  assumpsit,  brought  by  an 
administrator  against  the  drawer  of  a  promissory 
note  given  to  the  intestate,  the  drawer  may,  un- 
der the  plea  of  payment,  prove  payments  made 
by  him  to  the  children  and  heirs  of  the  intestate, 
in  pursuance  of  the  request  and  direction  of  the 
administrator.     GriswM  v.  Ward,  2  Halst.  95. 

725.  To  an  action  on  a  note  for  specific  arti- 
cles, it  is  not  a  sufficient  defence  that  the  prom- 
isor was  in  a  condition  to  have  delivered  them,  at 
the  time  and  place,  if  requested :  to  fulfil  the  con- 
tract, there  must  have  been  some  such  designa- 
tion of  the  articles  as  to  transfer  the  property. 
M'Connd  v.  Hall^  Brayt.  223.  See  Wood  v.  Bee- 
man,  ib.  227. 

726.  Where  a  suit  was  brought  on  a  note  to  A 
or  bearer,  and  the  defendant  pleaded  a  former 
suit  on  the  same  note,  brought  against  him  by  A, 
and  a  judgment  in  favor  of  the  defendant,  held, 
not  to  be  a  bar  to  the  second  suit,  unless  the  de- 
fendant also  proved  that  A  was  the  rightful 
owner  or  possessor  of  the  note.  Hutehins  v.  Fitch, 
4  Johns.  222. 

727.  Discharge  by  the  payee  is  a  good  de- 
fence against  the  purchaser  of  a  note  not  nego- 
tiable, wough  obtained  after  notice  of  the  trans- 
fer.   Brayt.  55. 

728.  In  a  suit  by  the  assignee  against  the  as- 
signor, on  a  note  assigned  under  the  Kentucky 
statute,  proof  that  the  assignor  had  misrepre- 
sented the  circumstances  of  the  obligor  is  not 
admissible,  no  such  misrepresentation  having 
been  declared  on.  M* Kinney  v.  M'Coimel,  1 
Bibb,  239. 

729.  In  an  action  on  a  note,  it  cannot  be  shown, 
under  the  general  issue,  that  a  patent  right,  for 
which  it  was  given,  proved  of  no  value  to  the 
vendee ;  nor  are  general  statements  of  the  vendor, 
calculated  to  make  it  appear  of  great  value,  suffi- 
cient evidence  of  fraud  in  defence  to  the  note. 
WUUams  v.  Hickt,  2  Verm.  36. 

730.  In  an  action  by  an  indorsee  a^inst  the 
maker  of  a  promissory  note,  payable  without  de- 
fiJeation  or  discount,  the  defendanv  ^leaded  pay- 


ment to  the  payee  after  the  note  was  due  and 
before  the  transfer,  and  annexed  a  notice  of  set- 
off. The  plea  and  notice  were  set  aside  on  mo- 
tion. Coryell  v.  Croxall,  2  South.  764. 
'  731.  In  an.  action  on  a  note,  given  in  satisfac- 
tion of  a  judgment,  it  is  a  good  defence  that  the 
judgment  has  been  set  aside  on  an  audita  querela. 
And  this  though  the  maker  gave  a  discharge  of 
the  audita  ouerela  brought  by  himself  and  an- 
other, which  was  inoperative  for  that  purpose. 
Denrdson  v.  Brown,  3  Verm.  170. 

732.  In  an  action  upon  a  promissory  note, 
made  by  the  defendant  and  one  A,  jointly  and 
severally,  to  the  plaintiff,  the  defence  was,  that 
the  money  for  which  the  note  was  given  was 
put  into  a  company  formed  by  the  parties  to  the 
suit,  and  had  been  brought  into  the  adjustment 
of  their  concerns.  The  defendant  offered  to  prove 
that  the  money  was  appropriated  to  the  use,  and 
expended  in  the  business,  of  the  company.  Held, 
that  such  evidence  did  not  make  a  defence,  and 
was  inadmissible.  Harris  v.  Wilson,  7  Wend. 
57. 

733.  In  an  action  upon  a  promissory  note, 
where  the  plea  is  non  assumpsit,  the  defendant 
cannot  give  evidence  of  damages  sustained  by  a 
breach  of  the  contract  upon  which  the  note  was 
given.     Ckeongwo  v.  Jones,  3  Wash.  C.  C.  359. 

734.  The  maker,  in  an  action  by  payee,  cannot 
show  by  parol  facts  amounting  only  to  an  innocent 
mistake*  of  plaintiff  in  writing  the  note,  nor  will 
he  be  permitted  to  show  them  under  the  allega- 
tion of  fraud.    Bradley  v.  Anderson,  5  Verm.  152. 

735.  It  is  a  good  plea,  to  an  action  on  a  prom- 
issory note,  that  it  was  given  on  a  settlement  of 
accounts,  and  that  the  balance  was  produced  by 
a  mistake,  when  in  trnth  nothing  was  due.  .Ver- 
cer  V.  Clark,  3  Bibb,  224. 

736.  A  set-off  of  money  paid  on  a  note  will  not 
be  allowed,  in  a  subsequent  action,  on  the  princi- 
ple of  recovering  back  money  paid  by  mistake, 
where  the  party  paying  is  the  maker  of  the  note, 
who  was  ignorant  that  the  note,  through  inad- 
vertence, had  not  been  indorsed  by  the  payee  to 
the  holder,  the  note  being  transferred,  before  ma- 
turity, for  a  valuable  consideration.  Franklin 
Bank  v.  Raymond,  3  Wend.  69. 

737.  The  drawers  of  a  note  cannot  object  that 
it  was  negotiated  contrary  to  its  terms,  where 
they  themselves  put  it  into  circulation.  WardeU 
V.  hughes,  ib.  418, 

738.  Previous  to  the  Vermont  sUtute  of  1832, 
in  an  action  on  a  note  payable  to  bearer,  brought 
by  the  holder,  defendant  could  not  show  that  he 
had  paid  to  the  original  payee  named  in  the  note, 
unless  he  impeached  the  holder's  title  for  foroe 
or  fraud,  or  taking  the  note  when  overdue.  Pot- 
ter  V.  Bartlett,  6  Verm.  246. 

739.  Where  a  negotiable  note  was  given  on  the 
verbal  condition  that  payment  should  be  received 
in  bank  bills,  which  the  payee  afterwards  refused _ 
to  receive,  and  indorsed  the  note  over,  and  re- 
covery was  had  by  the  indorsee  against  the  ma- 
ker, who  thereupon  brought  an  action  against  the 
payee,  who,  not  objecting  to  the  evidence  of  the 
verbal  agreement,  had  a  verdict  against  him ;  held, 
that  the  maker  was  entitled  to  judgment  thereon. 
A  plea  in  bar,  that  this  matter  was  adjudicated 
in  a  plea  in  bar  to  the  action  on  the  note,  is  in- 
sufficient, unless  it  appear  that  judgment  was 
rendered  on  account  of  the  facts  not  being  sus- 
tained.   Jfoyes  V.  Evans,  ib.  628. 

740.  In  an  action  of  debt  on  a  note  given  for  a 
clock,  a  bond,  warranting  the  clock,  and  con- 
taining a  promise  that,  if  the  clock  should  not 
prove  goodf  the  vendor  would  either  make  itgoo4 
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or  replace  a  good  one  before  the  money  thoald 
be  paid,  is  not  admiMible  to  impeach  the  validity 
of  the  note.    Kelso  r.  Frye,  4  Bibb,  493. 

741.  In  an  action  on  a  note  under  seal,  a  plea, 
that  the  note  was  given  in  consideration  of  tKe 
hire  of  a  nerro  for  12  months,  and  that  the  negro 
was  taken  by  the  oblisee  out  of  his  jiossession, 
against  his  wishes,  before  the  expiration  of  the 
time,  is  no  bar  to  the  action :  it  is  only  a  plea  of 
a  partial  ikiture  of  consideration.  OtDsUy  v. 
Beasley,  ib.  277. 

742.  Where  the  maker  of  a  note  requests  one 
to  purchase  it,  and,  aAer  the  purchase,  promises 
to  pay  the  purchaser  its  contents,  he  cannot  af- 
terwards set  up  affainst  him  an  original  want  of 
consideration.    Biiss  v.  RolHns^  6  Verm.  529. 

743.  Partial  failure  of  the  consideration  of  a 
note  may  be  gtven  in  evidence  in  a  suit  between 
the  parties,  aAer  notice,  to  reduce  the  amount  of 
damages.  9p*ldimg  y.  Vkndercook^  2  Wend. 431. 
Burton  ▼.  Sieteart,  3  ib.  236. 

744.  A  partial  failure  of  the  consideration  of  a 
promissory  note  is  not  a  legal  bar  to  an  action 
thereon.  WiUiams  ▼.  Briscoe^  1  A.  K.  Marsh. 
168.  Baa  y.  Jodioon,  ib.  176.  Wis^  y.  KeUey,  2 
ib.  545. 

745.  The  acceptance  in  full  satisfaction,  by  a 
creditor,  of  the  note  of  a  third  person,  for  the 
whole  amount  due  on  a  previous  note  given  by 
his  debtor,  is  an  extinguishment  of  the  original 
consideration ;  and  such  acceptance  may  be 
pleaded  in  bar  to  a  recovery  on  an  original  note. 
Booth  y.  Smithy  3  Wend.  66. 

746.  A  promise  to  pay  a  debt  discharged  under 
an  insolvent  law  is  a  new  contract,  and  a  note, 
the  evidence  of  the  original  debt,  has  no  connec- 
tion with  the  new  contract,  except  as  furnishing  t 
consideration  for  the  new  promise.  Depuy  y. 
Swart^  ib.  135. 

747.  A  release  of  a  note  was  avoided  by  an  ad- 
ministrator, as  given  in  fraud  of  creditors.  Held, 
that  the  maker  was  liable  for  the  whole  amount, 
although  it  exceeded  that  of  the  debts  due  from 
the  esUte.    Martin  v.  Root,  17  Mass.  222. 

748.  The  owner  of  a  slave  told  him  that,  if  he 
would  procure  good  notes  for  (200,  and  give  his 
own  note  for  $75,  he  would  immediately  manumit 
him,  his  wile  and  child.  The  slave  procured  the 
notes,  which  the  owner  approved :  he  then  made 
out  the  deed  of  manumission,  and  procured  the 
usual  certificate  from  the  overseers  of  the  poor, 
but  refused  to  deliver  the  deed,  which  he  xept, 
with  the  other  papers,  for  more  than  two  years, 
during  which  time  he  held  the  man,  his  wife  and 
child,  as  slaves.  In  an  action  on  one  of  the  notes 
procured  by  the  slave,  against  the  maker,  it  was 
held,  that  there  was  a  failure  of  consideration, 
and  that  the  owner  could  not  recover.  Petry  v. 
Christy,  19  Johns.  53. 

749.  Where,  in  an  action  on  a  promissory  note, 
negotiated  at  a  bank,  but  sued  in  the  name  of  the 
original  payor,  for  the  benefit  of  the  bank,  the 
uetendant  pleaded  that  the  note  was  without  con- 
sideration, and  that  the  property  of  the  note  was 
in  the  bank,  and  not  in  the  plamtilT,  it  was  held, 
on  demurrer,  that  the  plea  was  a  good  defence  to 
the  action.  Toggle  v.  Admms^  3  A.  K.  Marsh. 
429. 

750.  A  gave  to  B  a  promissoir  note,  as  the 
consideration  for  the  assignment  of  an  apprentice 
to  E,  at  his  request.  Held,  in  an  action  on  the 
note,  that  A  could  not  set  up,  as  a  defence,  that 
the  assignment  was  not  valid,  ^ticksrsony.  Hoit- 
mrd,  19  Johns.  113. 

751.  After  the  return  <^  non  est  inventus  to  a 
•A.  M.  agatii«t  the  defendant,  his  bul  gave  their 


note  to  the  plaintiff*  for  the  amount  of  the  judff 
ment.  The  judgment  having  been  reversed  m 
error,  the  payee  cannot  recover  against  the  ma« 
kers  of  the  note,  since  the  consideration,  that  is, 
the  judgment  against  their  principal,  had  failed. 
Ttmen  v.  Van  Waggenen,  3  ib.  46i5. 

752.  C.  gave  his  bond  to  B.  for  a  certain  sum  of 
money,  on  the  payment  of  which  B.  agreed  to 
convey  a  certain  quantity  of  land  to  C.  B.  deliv- 
ered the  bond  to  F.,  with  an  authority  to  receive 
the  money,  and  C,  with  G.  as  surety,  gave  a  joint 
and  several  note  to  F.  for  the  amount  of  the  bond, 
which  was  given  up  to  C  In  an  action  on  the  note 
against  G.,  held,  that  he  could  not  set  up,  as  a  de- 
fence, an  agreement  by  F.  that,  in  case  B.  should 
refuse  to  consider  the  note  as  a  payment  of  the 
bond,  it  should  be  returned,  nor  a  want  of  consid- 
eration by  reason  of  the  failure  of  B.  to  convey 
the  land  to  C.     Parsons  v.  Gaylord,  ib.  463. 

753.  If  the  payee  transfer  a  note  by  special 
indorsement,  b^  which  he  declares  that  he  will 
not  be  made  liable  to  pay  the  note,  and,  at  the 
time  of  indorsing  it,  expresses  his  ignorance  of 
the  consideration  for  which  it  was  given,  in  an 
action  by  the  indorsee  against  the  maker,  such 
special  indorsement  will  not  render  it  necessary 
for  the  plaintiff  to  show  that  he  gave  a  considera^ 
tion,  nor  will  it  authorise  the  defendant  to  im- 
peach the  note  for  want  of  consideration,  or  for 
fraud.    Btissell  v.  Ball,  2  Johns.  50. 

754.  In  a  suit  on  a  promissory  note,  a  plea, 
that  the  note  was  given  in  consideration  of  a 
slave,  who  died  shortly  after  of  a  mortal  disease, 
which  the  vendor  knew,  but  concealed  from  the 
vendee,  representing  the  slave  sound,  is  a  good 
plea  of  failure  of  consideration ;  and  an  averment 
of  an  offer  to  rescind  the  contract  is  unnecessa- 
ry.    Rogers  v.  M* Knight,  4  J.  J.  Marsh.  154. 

755.  In  an  action  on  a  promissory  note,  by  an 
indorsee,  which  was  given  for  the  price  of  a  slave, 
with  warranty  of  soundness,  it  was  held,  that 
proof  of  the  unsoundness  of  the  slave  at  the 
time  of  sale,  amounting  to  a  total  failure  of  con- 
sideration, was  sufficient  to  entitle  the  defendant 
to  a  verdict,  without  showing  that  the  vendor 
knew  of  the  unsoundness;  and  without  proof  of 
an  offer  to  return  the  slave,  the  slave  dying  so 
soon  after  the  sale  as  to  render  a  return  imprac- 
ticable. Morehead  v.  Gayle,  2  Stew.  Sl  Port. 
224. 

756.  In  a  suit  on  a  note,  given  to  the  Bank  of 
Kentucky,  it  is  no  defence  that  the  consideration 
was  its  nominal  amount  in  depreciated  Common- 
wealth Bank's  paper.  Harrison  v.  Bank  of  Ken- 
tucky,  2  J.  J.  Marsh.  140. 

757.  In  an  action  on  a  promissory  note,  given 
to  the  Bank  of  the  Commonwealth,  a  plea,  that 
the  consideration  was  the  loan  of  the  notes  of  the 
bank,  issued  as  bills  of  credit,  in  violation  of  the 
federal  constitution,  is  no  defence.  Lampton  v. 
Commonwealth  Bank,  2  Litt.  300. 

758.  Where  a  note,  negotiable  at  a  bank,  baa 
been  indorsed  to  the  bank,  and  suit  brought  by 
the  bank,  as  indorsees,  against  the  makers,  want 
of  consideration  is  no  defence.  CfreyY.  Bank  of 
Kentucky,  ib.  378. 

759.  Where  a  note  was  indorsed  in  blank  by 
the  payee,  and  left  with  O.  for  collection,  and 
was  afterwards  transferred  to  A.  by  delivery,  and 
the  indorser  gave  notice  that  it  would  not  be 
paid,  held,  that  A.  could  not  recover  of  the  in- 
dorser without  proving  that  he  gave  a  valuable 
consideration  for  it.  Anderson  v.  Long,  1  Mia. 
365. 

760.  Judgment  was  recovered  by  a  bank,  on  a 
not*  fat  $1300,  on  which  noto  there  waa  a  mem 
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orftBdamatthe  foot,  "  Dit'td  for  $1033.*'  It  wai 
held,  that  this  memorandam  did  not  eitablish 
the  &ct,  that  $1033  was  the  consideration  given 
for  the  note,  so  as  to  render  the  judgment  erro- 
neoas.  EUUton  t.  Bank  of  Camnumwealtk^  3 
Dana,  99. 

761.  In  order  to  resist  the  recovery  of  the 
amount  of  a  promissory  note,  given  for  the  pur- 
chase money  of  real  estate,  on  the  ground  of 
&ilure  of  title,  it  must  appear  that  such  failure 
was  total.  Ue  y.  White,  4  Stew.  &  Port.  178. 
Wiison  V.  Jordan,  3  ib.  92. 

763.  Under  the  plea  of  pa^rment,  failure  of 
consideration  cannot  be  given  m  evidence  by  the 
maker  of  a  promissory  note,  payable  without  def- 
alcation, in  a  suit  brought  by  a  bona  fide  indor- 
ser,  for  a  valuable  consideration ;  though  such 
note  be  made  out  of  Philadelphia,  not  discounted 
at  a  bank,  nor  deposited  in  one  for  collection. 
Uiois  V.  Reedery  9  S.  &  R.  198. 

763.  A  conveyed  to  B  a  patent  right,  to  use  and 
vend,  in  the  town  where  he  resided,  for  which  B 

fave  to  A  his  promissory  note  payable  in  two  years 
t  was  agreed  that  B  should  use  his  best  endeav- 
ors to  make  the  patent  profitable  in  the  place ; 
but  if  it  should  fail  to  answer  its  object,  at  the 
expiration  of  two  years,  B  was  to  surrender  his 
deed,  with  the  amounts  he  had  realfzed  upon  the 
sales  of  his  rights,  and  A  was  to  return  his  note. 
The  patent  was  a  valid  one,  and  useful  in  the 
state  where  A  resided,  and  some  other  places. 
B  could  not  prevail  upon  any  person  in  his 
place  to  purchase  the  machiiie,  and  it  was  of  no 
value  to  him  there.  He  did  not,  however,  offer 
to  surrender  the  deed  to  A,  nor  did  he  give  A 
notice  of  the  failure  of  the  machine.  In  an  action 
by  A  against  B,  on  the  note,  it  was  held,  that, 
upon  the  facts  of  the  case,  the  question  of  con* 
sjderation  for  the  note  was  for  the  court,.and  that 
the  facts  showed  a  valuable  consideration.  Pot- 
tU  V.  Thomas,  12  Conn.  565. 

764.  Held,  also,  that  B,  not  complying  with  the 
terms  upon  which  the  note  was  to  be  given  up, 
nor  showing  a  sufficient  excuse  for  non-compli« 
ance,  could  not  avoid  the  note  as  a  rescinded 
contract,  ih. 

765.  A  promissory  note,  made  by  A,  and  in- 
dorsed in  blank  by  B,  was  intrusted  to  C,  who 
had  no  interest  in  it,  to  get  it  discounted  at  the 
bank  for  A's  benefit.  C  fraudulently  delivered  it 
to  D,  who,  acting  fairly,  and  without  knowledge 
of  tbe  fraud,  received  it  in  satisfaction  and  ex- 
tinction of  a  preexisting  debt  against  C.  In  an 
action  by  D  against  B,  as  indorser,  it  was  held, 
that  D  was  a  bona  fide  holder  of  tbe  note  for  a 
valuable  consideration,  and,  as  such,  was  entitled 
to  recover.    Bureh  v.  Scribner,  11  ib.  388. 

766.  It  is  no  defence,  to  an  action  on  a  promise 
sory  note,  that  the  article  for  which  it  was  given 
proved  to  be  of  no  value.  Ueed  v.  PrenUst,  1  N. 
Uamp.  174. 

767.  It  is  no  defence  to  a  promissory  note, 
given  in  consideration  of  the  conveyance  to  the 
maker  of  aU  the  payee's  interest  in  a  tract  of 
land,  that  tha  payee  had  no  interest  in  the  land, 
unless  fraud  ap^ar.  Perkins  v«  Bumford,  3  !<• 
Hamp.  522. 

766.  Proof  of  a  better  title,  subsisting  in  a  per- 
■on  other  than  the  plaintiff^  will  be,  in  Sooth 
Carolina,  a  dofimce  to  an  action  on  a  note  for  the 
purchase  money  of  land,  even  if  there  has  been 
no  eviction.    Hood  v.  Hvf,  2  Rep.  Con.  Ct.  159. 

769.  Land  having  been  conveyed,  and  notes 
given  therefor,  the  parties  agreed  to  rescind  the 
contraoty  and  the  deed  N>ut  not  the  notes)  was 
even  ttft.    Both  parties  aied^and  the  notes  were 


sued  upon,  and  the  plaintiff  recovered ;  because 
the  land,  once  havixig  vested  in  the  defendant's 
intestate,  could  not  be  divested  but  by  deed. 
Young  V.  TyUr,  ib.  445. 

770.  A  note  was  given  in  payment  for  land, 
but  there  was  a  delay,  without  any  laches  on  the 
part  of  the  maker  of  the  note,  in  passing  the  title ; 
during  which,  a  third  party  made  claim  to  the 
land.  Payment  of  the  note  could  not  be  enforced 
until  a  dear  and  regular  title  to  the  land  could 
be  given  by  the  payee.  Wade  v.  Dawson,  2  ib. 
435. 

771.  The  defendant  ^^o  &  note  in  payment 
for  land,  and  the  plaintiff  covenanted  to  give  him 
a  title  to  the  land,  after  the  payment  of  the  note 
It  was  held  to  be  unnecessary  for  the  plaintiff  to 
tender  a  title  to  the  land,  in  order  to  recover  on 
the  notes.     Davis  v.  Woodward,  ib.  56. 

772.  An  incumbrance  on  land  sold,  of  which 
the  vendor  had  notice,  is  no  ground  for  defence* 
to  an  action  on  the  note  given  in  purchase  of 
the  land.     Gresn/eof  v.  Cook,  2  Wheat.  13. 

773.  In  an  action  on  a  promissory  note,  given 
for  the  purchase  money  of  land  conveyed  by- 
deed,  with  covenants  of  seizin  and  warranty,  the 
action  being  between  the  original  parties,  it  is 
competent  for  the  defendant  to  prove,  by  war 
of  defence,  a  total  failure  of  title  to  the  land. 
Hiee  v.  Goddard,  14  Pick.  293. 

774.  Where  the  note  was  assigned  by  the 
pay^  after  it  had  become  due,  and  the  maker 
expressly  promised  the  assignee  to  pay  it,  and 
ailerwards  the  title  to  the  land  entirely  foiled,  it 
was  held,  that  the  assignee  could  not  enforce 
payment  of  the  note  against  the  maker,  ib. 

775.  Defendant,  in  an  action  on  a  pKnnissory 
note,  may  show,  under  tbe  general  issue,  that  a 
patent  right,  for  the  conveyance  of  which  the 
note  was  given,  has  been  avoided  as  not  an 
original  invention.  Parrot  v.  Famswortk,  Brayt. 
174. 

See  AssDMf  SIT,  918,  et  seq* 

XI.     Other  Defences, 

776.  In  an  action  by  the  assignee  of  a  promis* 
sory  note  against  the  maker,  a  plea  of  a  bill  in 
chancery,  depending  prior  to  tbe  assignment,  to 
stay  the  payment  in  favor  of  a  creditor  of  the  as* 
signer,  is  no  bar.  Bryan  v.  Saitonstall,  3  J.  J. 
Marsh.  672. 

777.  Where  the  maker  of  a  note  procOEes  one 
to  purchase  it,  agreeing  to  pay  him  a  specified 
sum,  bat  after  the  purchase  refuses  to  perform 
the  agreement,  he  cannot  set  it  up  in  defence  to 
an  action  by  the  purchaser  as  indorsee  of  the 
note.     Raymond  v.  WWiams,  7  Verm.  230. 

778.  In  an  action,  by  the  indorsee  of  a  note^ 
against  the  maker,  it  is  no  defence  that,  in  coi»- 
seqvence  of  the  insolvency  of  the  maker,  the 
payee  sold  it  to  the  plaintiff  for  much  less  than 
the  sum  due  on  it,  on  a  verbal  condition  that  the 
plaintiff  would  exact  from  the  maker  only  about 
a*  much  as  the  |daintiff  gave  for  tbe  note.  Bab- 
son  V.  Webber,  9  Pick.  1&. 

779.  Where  a  note  is  lodced  with  one  for  de- 
livery to  the  peyee,  whether  he  can  recover 
thereon  in  the  name  of  tbe  payee,  Imt  for  hie 
own  benefit,  by  showing  that  he  hae  an  interest 
in  tbe  note,  and  the  payee  decliningto  sue  it— » 
pilars.    Jarvis  v.  Rogers,  3  Verm.  296. 

780.  In  an  action,  by  an  indorsee  of  a  note 
against  his  immediate  indorser,  a  plea,  that,  before 
the  commencement  of  the  suit,  the  plaintiff  trans- 
ferred the  note  to  a  third  person,  who  since  then 
had  been  and  continued  to  be  **  the  true  and  law* 
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ful  owner  "  and  powessor  of  the  note,  ts  a  bar  to 
the  recovery.  Waggoner  v.  Colviny  11  Wend. 
27. 

781.  It  seeiuB,  a  replication,  that  the  aait  wae 
brought  in  the  name  of  the  plaintiff,  by  or  for  the 
benefit  of  the  holder,  would  be  a  good  answer  to 
the  plea,  th, 

782.  Where  suits  are  brought  against  the  ma* 
ker  and  indorser  of  a  promissory  note,  and  the 
indorser  pays  the  amount ;  and  it  is  agreed,  be- 
tween the  holder  and  the  indorser,  that  the  suit 
against  the  maker  shall  be  prosecuted  for  the 
benefit  of  the  indorser,  the  maker  cannot  avail 
himself  of  the  payment  by  the  indorser,  as  a  de- 
fence in  the  suit  against  him.  Mechanics  Batik 
▼.  Hasard,  13  Johns.  353. 

783.  A  delivered  a  note  to  B,  as  the  agent  of 
C,  and  stated  at  the  time  that  there  was  not  as 
much  due  C  as  the  amount  of  the  note,  to  which 
statement  B  made  no  objection.  Held,  in  an  ac- 
tion on  the  note  by  B,  as  the  holder,  against  A, 
that  the  defendant  might  show  the  amount  actu- 
ally due  from  him  to  C,  and  thus  reduce  the 
amount  to  be  recovered  by  B.  Olmstcad  v. 
Stewart^  ib.  238. 

784.  A,  and  B,  a  constable,  executed  an  instru- 
ment, by  which  they  agreed  to  pay  such  sums  of 
money  as  B  should  become  liable  for  on  account 
of  executions  delivered  to  him.  The  instrument 
was  not  conformable  to  that  required  by  statute, 
in  such  cases,  in  that  it  was  not  sealed.  B,  hav- 
ing become  liable  to  the  plaintiff  for  executions 
in  nis  hands,  absconded,  and  A,  supposing  him- 
self responsible,  gave  the  plaintiff  his  promissory 
note,  for  part  of  his  claim  against  B.  Held,  in 
an  action  on  the  note,  that  the  defect  in  the 
original  security  was  no  defence.  Raymond  v. 
Lent^  14  Johns.  401. 

785.  In  an  action  of  debt,  by  an  assiffnee  of  a 
sealed  note  against  the  obligor,  the  defendant 
may  deny  the  assignment  by  special  plea.  Gully 
V.  kemy,  1  Blackf.  69.  Alitxr,  Kineaid  v.  Hig- 
ginSf  1  Bibb,  396. 

786.  But,  in  an  action  of  debt  by  the  assignee 
against  the  maker  of  a  promissory  note,  a  special 
plea,  denying  the  assignment,  is  bad  on  special 
demurrer.     Bates  v.  f/vnf,  ib.  67. 

787.  If  a  defendant  desire  to  avail  himself  of 
an  obliterated  indorsement  on  a  note,  he  must 
show  by  plea  that  it  is  material,  and  •  that  it  was 
obliterated  without  his  assent ;  a  demurrer  will 
not  avail  him.  Warner  v.  Spenser^  7  J.  J.  Marsh. 
340. 

788.  The  indorser  is  bound  to  prove  the  laches 
of  the  indorsee,  if  he  relies  upon  them.  Jfash  v. 
Harrington,  1  Aik.  39. 

789.  In  defence  to  an  action  by  indorsee,  in- 
dorser may  show,  by  parol,  that  he  indorsed  in 
blank  for  the  purpose  of  having  the  note  col- 
lected to  his  use  by  one  who  sold  it  to  plaintiff, 
who  thereafter  filled  op  the  indorsement.  Rhodes 
V.  Risleyy  1  Chip.  53. 

790.  The  holder  of  a  promissory  note  not  ne- 
gotiable brought  an  action,  in  the  name  of  his 
assignor,  against  the  indorser,  who  had  been  dis- 
charged from  his  liability  by  the  laches  of  the 
holder,  alleging  that  the  defendant  promised  the 
plaintiff,  in  consideration  of  his  forbearance  of 
suit  against  the  maker,  to  continue  the  warranty 
implied  by  his  indorsement.  The  evidence  was 
of  an  application  by  the  defendant  to  the  holder, 
and  of  the  promise  to  him.  It  was  held,  that  the 
plaintiff  could  not  recover.  HvMtington  v.  Har^ 
vty,  4  Conn.  124. 

791.  Evidence  of  the  intention  of  parties,  in 
indorsing  a  promissory  note,  and  that  the  plain- 


tiffs are  remote  indorsees,  is  admissible      Cod 
wise  V.  Glsasony  3  Day,  12. 

792.  Evidence  of  a  parol  agreement,  varying 
the  legal  effect  of  the  indorsement  of  a  promis- 
sory note,  is  inadmissible.  Highlower  v.  Ivy,  2 
Port.  308. 

793.  Where  judgment  has  passed  by  default 
against  one  obligor  on  a  promissory  note,  a  plea 
by  his  co-obligor,  denying  the  execution  both  for 
himself  and  his  co-obligor,  is  bad.  Isaac  v.  Por- 
ter, 2  A.  K.  Marsh.  462. 

794.  Parol  evidence  is  not  admissible  to  show 
that  a  note,  absolute  on  its  face,  was  to  be  paya- 
ble on  condition.  Famkam  v.  Ingham,  5  Verm. 
514.  A  subsequent  independent  agreement  for 
the  discharge  of  the  contract,  varying  its  terms 
or  enlarging  the  time,  is  admissible,  ib.  Whether 
a  collateral  agreement  as  to  the  mode  of  payment 
be  admissible — quare.  ib. 

795.  A  plea  by  one  of  several  obligors  to  a 
promissory  note,  denying  that  he  was  in  partner- 
ship with  his  co-obligors,  is  not  an  issuable  plea. 
Isaac  V.  Porter,  2  A.  K.  Marsh.  462. 

796.  In  an  action  on  a  promissory  note,  evi- 
dence for  the  defendant,  goxne  to  show  a  claim 
for  unliquidated  damages,  and  not  for  an  abate- 
ment capable, of  certain  computation,  is  not  ad- 
missible. And  where  joint  owners  sold,  and 
each  took  separate  security  for  his  portion  of  the 
purchase  money,  in  an  action  by  one,  held,  that 
fraudulent  representations  of  the  vendors  gen- 
erally, at  the  time  of  the  sale,  as  to  value  of 
property,  were  inadmissible.  Walker  v.  Smitk,  2 
Verm.  539. 

797.  In  an  action  by  the  indoitiee  against  the 
maker  of  a  promissory  note,  which  was  sold  by 
the  payee  at  a  rate  exceeding  the  legal  rate  of 
interest,  evidence  of  the  declarations  of  the 
payee,  who  was  dead,  that  the  note  was  an 
accommodation  note,  lent  to  him  by  the  maker, 
is  not  admissible.     Kent  v.  Walton,  7  Wend.  256. 

796.  The  payee  of  a  note,  after  it  was  duly 
made  and  delivered,  gave  it  to  the  maker  to  keep 
until  certain  acts,  to  be  done  bv  the  maker,  were 
perfonned,  and  the  maker  subsequently  refused 
to  redeliver  it  to  the  payee.  Held,  in  an  action 
on  the  note  by  the  payee,  that  the  circumstances 
under  which  the  note  came  to  the  possession  of 
the  maker  might  be  given  in  evidence  by  him. 
Garloek  v.  Geortner,  ib.  198. 

799.  A  promissory  note,  payable  in  a  time  cer- 
tain, on  which  has  been  written  a  condition  that 
said  note  is  to  be  in  full  force  on  the  happening 
of  a  certain  contingencv  within  that  time,  is  not 
suable  but  on  proof  of  the  happening  of  such 
contingency.     Henry  v.  Coleman,  5  Verm.  402. 

800.  An  action  cannot  be  maintained  against 
the  maker  of  a  promissory  note,  payable  to  bear- 
er, by  a  person  to  whom  it  has  been  transferred, 
where  the  maker  has  been  discharged  under  an 
insolvent  law  previous  to  the  transfer,  although 
after  the  discharge,  but  before  the  transfer,  the 
maker  makes  a  new  promise  to  the  payee  to  pay 
the  debt.     Depuv  v.  Swart,  3  Wend.  135. 

801.  Where  the  defendant's  attorney  had  ad- 
mitted  on  the  record  the  execution  of  a  note  in 
suit,  he  cannot  withdraw  the  admission,  and  re- 
quire proof  of  the  note.    Daniel  v.  Ray,  1  Hill| 

802.  In  an  action  by  the  assignee  of  a  sealed 
note,  the  maker  cannot  set  up,  in  discount,  a 
note  given  to  him  by  the  payee  of  the  assigned 
note  after  the  assignment ;  and  if  the  note  ofrered 
in  discount  is  the  renewal  of  one  existing  before 
the  assignment,  payable  to  another  person,  it 

i  does  not  alter  the  case ;  the  renewal  of  the  note 
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a  new  eontraet.      Williams  y.  Hart,  8  ib. 


803.  On  the  settlement  of  an  account,  a  debtor 
gave  to  his  creditor  a  promistory  note,  payable  to 
a  third  person,  for  a  portion  of  the  assumed  bal- 
ance, and  two  draughts  for  the  residue,  and,  after 
payment  of  the  draughts,  an  action  was  brought 
upon  the  note  by  the  assignees  of  the  payee,  who 
had  been  discharged  un&r  the  insolvent  laws. 
Held,  that  the  defendant  might  show  an  error  in 
the  statement  of  the  account  and  that  the  plain- 
tiffs were  entitled  to  recover  only  the  true  bal- 
ance due  at  the  time  of  the  settlement,  deducting 
the  amount  of  the  draughts  paid  by  the  defend- 
ant. Morton  v.  Rogers,  14  Wend.  575.  S.  C. 
12  ib.  484. 

604.  To  support  a  declaration,  in  which  it  was 
alleged  that  the  defendant,  by  his  note,  promised 
to  pay  $200,  in  two  years,  with  interest,  and  ac- 
count for  money  had  and  received,  a  note  was 
offered  in  evidence,  as  follows :  *^  I  promise  to 
pay  $200,  in  two  years,  with  interest,  out  of  any 
property  I  may  possess,  my  body  beinff  at  all 
times  exempted  from  arrest."  It  was  held,  that 
the  words  **  out  of  any  property  I  may  possess," 
were  not  intended  as  a  qualification  of  the  prom- 
ise to  pay,  but  with  an  intent  to  confine  the  rem- 
edy upon  the  note  to  the  property  of  the  defend- 
ant,  and  that  the  note  was  evidence  to  support 
either  count.  Ckiekering  v  OrstnUaf,  6  N. 
Hamp.  51. 

805.  In  a  suit  by  the  assignee  of  a  promissory 
note  against  the  assignor,  proof  that  witnesses 
had  heard  of  the  insolvency  of  the  obligor  is  in- 
admissible.   M  'Kinley  y .  Jf '  Connel,  1  Bibb,  239. 

806.  Under  a  plea  of  non  assumpsit  to  a  note, 
full  payment  cannot  be  given  in  evidence.  Aip- 
ley  V.  Fitch,  1  Root,  404. 

807.  In  an  action  on  a  promissory  note,  the  de- 
fendant pleaded  an  accord  and  satisfaction  after 
the  date  and  execution  of  the  note.  l*he  plea 
was  traversed,  and,  on  a  trial  of  the  issue,  the 
defendant  ofiered  evidence  to  prove  that,  before 
and  at  the  time  of  the  execution  of  the  note,  it 
was  agreed  between  the  parties,  that  certain  ser- 
vices  should  be  performed  and  accepted,  to  the 
amount  of  the  sum  due  on  the  note,  and  in  full 
satisfaction  thereof.  It  was  held,  that  the  evi- 
dence was  admissible.  Blirm  v.  Chester,  5  Day, 
959. 

808.  In  an  action,  by  the  holder  of  a  promissory 
note  against  an  indorser,  the  defendant  offered  in 
evidence  a  writing  signed  by  the  plaintiff,  ac- 
knowledging an  agreement  between  them  that 
the  plaintiff  should  sue  out  a  special  writ  against 
the  maker,  and  direct  the  officer  to  secure  the 
debt,  if  possible.  It  was  held,  that  such  evidence 
was  admissible.  Held,  also,  that  evidence  that 
a  deed  conveying  land  to  the  maker  of  the  note 
was  recMtled  while  the  execution  against  the 
maker  was  in  force,  was  relevant  and  material, 
as  showing  tl|^t  the  maker  had  land  upon  which 
the  execution  might  have  been  levied,  and  the 
debt  secured.    Phet-ps  v.  Foot,  1  Conn.  387. 

809.  A  partial  payment  was  made  on  a  note, 
and  afterwards  the  note  was  renewed  for  the 
whole  amount.  In  a  suit  on  the  new  note,  the 
payment  may  be  pleaded  in  set-off.  Walu  v. 
Baiik  of  Commonwealth,  2  Dana,  394. 

810.  Where  a  person  sues  as  agent  merely, 
the  defendant  may  show,  in  defence,  a  request 
firom  the  principal  not  to  pay  to  the  agent.  Bar- 
ker  V.  Prentiss,  6  Mass.  430. 

811.  In  an  action  against  the  executor  of  one 
of  several  makers  of  a  promissory  note,  the  de- 
fendant omy  giy»  inevideace  the  MtfVitoithip  «f 
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the  other  makers,  without  pleading  it.   Osgood  v. 
Spencer,  2  Har.  &  Gill,  133. 

812.  The  expression,  in  a  receipt,  <*  notes  / 
hold  against  A,"  may  be  shown  by  parol  to  refer 
to  notes  in  which  the  holder  has  no  interest 
other  than  having  them  in  his  possession  aa 
agent  of  the  payee.    Dodge  y.  Billings,  2  Chip. 

813.  On  a  motion  to  set  aside  a  nonsuit,  a  de- 
fendant may  object  to  the  loss  of  a  note  declared 
on,  being  a  note  payable  to  bearer,  as  an  answer 
to  the  motion,  although,  at  nisi  prims,  no  such 
objection  was  taken,  and  the  defendant  then  set 
up  a  defence  on  the  merits,  by  showing  a  want 
of  consideration.     Kirby  v.  Sisson,  2  Wend.  550 

814.  Receiving  an  order  from  one  of  the  sign- 
ers of  a  note,  under  an  agreement  that,  if  pai^  it 
should  be  in  full  for  such  signer *s  liability  on  the 
note,  is  no  bar  to  a  subsequent  action  on  the  nottt 
against  him,  such  agreement  being  without  con- 
sideration.    Wright  V.  Mien.  4  Verm.  572. 

815.  if  A  lend  money  to  B,  who  puts  it  out  at 
usurious  interest,  and  agrees  to  pay  to  A  the 
same  rate  of  interest  which  he  is  receiving  on 
A*s  money,  this  is  usury  between  A  and  B,  of 
which  an  indorser  of  B*s  note  to  A  may  avail 
himself,  on  a  plea  of  usury.  Levy  y.  Gadsby,  8 
Cranch,  180. 

816.  A  covenant  to  deliver  up  a  promissory 
note,  is  a  good  bar  to  an  action  on  the  note.  Bar- 
bery.  Gordon,  2  Root,  95. 

817.  Where  A  made  a  promissory  note,  and 
gave  it  to  B  to  be  indorsed  by  C,  the  promisee, 
and  then  to  pay  with  it  a  debt  due  from  C  to  a 
stranger,  on  the  condition  that  B  should  procure 
a  certain  chattel  f^om  C,  and  hold  it  for  A*s  use, 
but  B  paid  the  debt  with  his  own  fbnds,  and  took 
the  note  himself,  as  indorsee,  and  procured  the 
chattel,  but  afterwards  restored  it  to  C,  it  was 
held,  in  an  action  against  A  on  the  note,  that  the 
non-compliance  of  B  with  the  condition  was  net 
only  a  ground  for  diminution  of  B's  claim  for 
damages,  and  for  an  action  of  trover  against  him 
by  A,  but  was  a  defence  to  the  action  on  the 
note.     Boutdle  v.  Wheaton,  13  Pick.  499. 

818.  Where  a  memorandum  of  a  bargain  was 
written  on  certain  notes  given  as  consideration, 
and  subsequently  signed,  and  the  holder  cut  off 
the  memorandum,  and  brought  actions  upon  the 
notes,  held,  that  the  cutting  off  the  memorandum 
was  a  material  alteration,  and  the  plaintiff  could 
not  recover,  either  on  the  notes,  or  an  original 
parol  promise,  it  being  merged  in  the  written 
promise.     Wheeloek  v.  Fresman,  13  Pick.  165. 

819.  The  plaintifft  were  children  of  a  testate, 
deceased,  who,  by  his  will,  directed  lands  to  be 
sold  for  partition  among  his  children :  the  execu- 
tors agreed  to  sell,  and  gave  bond  to  make  title 
to  the  defendant,  who,  with  their  consent,  gave 
notes  to  the  plaintiffs  for  the  amounts  to  which 
they  would  be  entitled  from  the  proceeds  of  the 
land.  In  an  action  on  these  notes,  it  was  heldj 
that  the  failure  of  the  executors  to  makeHhe  de- 
fendant title,  according  to  their  bond,  was  no  de« 
fence  to  the  notes.    Blaek  v.  Black,  Harper,  412. 

820.  Wherever  a  buyer  could  recover  back  tiie 
purchase  money  paid,  he  has  a  defence,  by  way 
of  discount,  against  a  note  given  in  lieu  of  the 
purchase  money,  so  that,  where  the  consideratiott 
of  a  note  was  a  clock,  with  the  right  to  return  it, 
and  an  offer  was  made  to  return  it,  the  purchaser 
had  a  good  defence  by  way  of  discount  against 
the  note.     Barnes  v.  She! ton,  ib.  33. 

821.  It  having  been  decided  that  there  is  no 
implied  warranty  of  the  moral  qualities  of  a  slave, 
(^^iiic4  r.M'CaU,  1  MCord,  ttO,)  no  diMKNUkt 
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was  allowed  on  a  note  ffiyen  for  a  negro  who 
had,  without  the  knowledge  of  bnyer  or  seller, 
committed  a  burglary  before  the  sale,  for  which 
he  was  afterwards  punished  so  as  to  diminish  his 
value.     Owens  ▼.  Ford,  Harper,  25. 

822.  A,  having  given  B  several  notes  of  hand, 
conveyed  to  him  his  farm  in  mortgage,  to  secure 
the  payment  of  them,  and  afterwards  conveyed 
the  same  farm  to  C,  absolutely.  C,  having  paid 
to  B  the  amount  of  the  notes,  and  taken  an  as- 
signment of  the  mortgage,  brought  a  suit,  in  B*s 
name,  against  A,  upon  uie  notes.  Held,  that  the 
notes  must  be  conipidered  as  paid,  and  that  no 
suit  could  be  maintained  upon  them  against  A. 
Eaton  V.  George,  2  N.  Hamp.  300. 

823.  Parties  agree  that  arbitrators  shall  write 
a  promissory  note  for  the  amount  of  the  award, 
without  disclosing  the  amount.  The  party  liable 
proceeds  to  sign  such  note,  when  prepared,  still 
in  ignorance  of  the  amount.  Held,  that  such 
note  is  valid,  though  open,  it  seems,  to  the  same 
defence  that  the  award  would  be,  in  an  action 
on  it.     Page  v.  Pendergrast,  2  N.  Hamp.  233. 

624.  In  an  action  on  a  promissory  note,  given 
for  the  price  of  goods  sold  with  a  warranty,  it  is 
a  good  defence,  that  the  goods  turned  out  to  be 
ot  no  value;  and  it  is  not  necessary,  in  such 
case,  to  show  that  the  goods  were  returned. 
Shepherd  v.  Temple,  3  N.  Hamp.  4&5. 

825.  A  gave  a  bond  to  B  in  September,  1820, 
secured  by  a  mortgage  of  land,  conditioned  that 
A  should  pay  to  B  all  such  sums  of  money  as  B 
should  thereafter  advance  to  A.  In  May,  1833, 
B  advanced  to  A  the  sum  of  ft300,  for  which 
be  took  A's  note,  indorsed  by  C.  In  Septem- 
ber, 1823,  and  aiier  said  note  became  due,  B 
brought  a  bill  of  foreclosure  on  the  mortgage, 
and  obtained  a  decree,  finding  ^1 161  due  on  the 
bond,  and  limiting  a  period  of  redemption,  at  the 
expiration  of  which  o  entered  into  possession  of 
the  mortgaged  premises.  The  value  of  the  prem- 
ises did  not  exceed  $1200.  B  subsequently 
brought  an  action  against  C,  on  his  indorsement 
of  A^  note  for  $300,  to  which  C  set  up,  as  a  de- 
fence, the  decree  of  foreclosure,  and  the  posses- 
sion  of  B  under  it.  It  was  held,  that  said  note 
was  not  necessarily  secured  by  the  mortgage, 
nor  included  in  the  sum  found  due  Uiereon  ;  that 
it  was  competent  for  B  to  show,  by  parol  evi- 
dence, that  the  fact  was  otherwise ;  and  that, 
that  being  shown,  the  defence  relied  on  was  un- 
availing.    Goddard  v.  Sel4en,  7  Conn.  515. 

826.  A  gave  to  B  a  promissory  note  for  $300, 
payable  in  12  months,  with  annual  interest  till 
the  principal  was  paid.  The  note  had  annexed 
to  it  an  agreement  that  it  was  to  be  paid  within 
four  days  afUr  A  should  secure  to  C  $300  more 
than  the  note,  either  in  real  or  personal  estate, 
and  that  the  consideration  of  the  note  and  secu- 
rity was  for  the  purpose  of  indemnifying  C  fVom 
his  wife,  D,  being  char^able  to  him ;  and  that  A 
having,  on  that  day,  given  a  bond  to  C  for  the 
said  purpose,  if  A  fulllled  on  his  part,  or  at  the 
decease  of  D,  the  said  note  was  to  be  paid  to  A 
or  his  heirs,  with  the  above  additional  sum  of 
$300.  It  was  held,  in  an  action  on  such  note, 
that  it  was  upon  the  condition  that  A  should  give 
the  required  security,  and  that  he  could  not  re- 
cover the  sum  without  showing  performance  of 
the  condition,  but  that  the  undertaking  to  pay 
interest  was  absolute,  and  that  A  coum  recover 
it,  independently  of  the  principal.  Edgerton  v. 
AspimoaU,  3  ib.  445. 

827.  In  an  action  on  a  promissory  note,  writings 
connected  therewith  by  direct  reference  or  ne- 
cessaiy  implication,  were  held  to  be  admiisible 


in  the  defence,  as  parts  of  the  same  transaction 
Darwin  v.  HiU,  2  Fairf.  434. 

828.  Where  a  plaintiff  withdrew  a  suit  pend 
ing,  and  wrote  a  discharge  of  the  notes,  on  which 
the  action  was  founded,  on  copies  thereof,  and 
then  a  new  note  was  signed  and  delivered,  upon 
the  condition  that  the  original  notes  should  be 
procured  and  sent  to  the  defendant  in  two  weeks, 
it  was  held  to  be  a  condition  subsequent,  the 
non-performance  of  which  could  not  be  set  up  as 
a  legal  defence  to  an  action  brought  on  the  last 
note.     Goddard  v.  CuUs,  ib.  440. 

829.  Afler  maturity  of  a  note,  the  maker 
signed  a  bond  as  surety  for  the  payee,  with  an 
agreement  that  a  balance  should  remain  due  on 
the  note,  and  should  not  be  claimed,  if,  and  so 
far  as,  the  surety  was  obliged  to  pay  on  the  bond. 
Held,  that  monev  paid  by  the  surety  on  the  bond 
was  a  good  defence,  pro  tanlo,  to  an  action  on 
the  note  by  the  assignee  of  the  payee,  who  be- 
came a  bankrupt  Ward  v.  Winahip,  12  Mass. 
481. 

830.  A  discharge  in  fraud  of  creditors  was  held 
not  to  bar  a  suit  on  a  note  by  the  administrator 
of  the  payor,  who  was  insolvent,  even  to  the 
amount  by  which  the  note  exceeded  the  claims 
of  creditors.    Martin  v.  Root,  17  ib.  222. 

831.  A  judgment  recovered  against  one  of  the 
parties  severallv  liable  on  a  note,  and  satisfied, 
will  bar  a  pending  action  against  another  party. 
Gilmorev.Carr,2  ib.  171.  But  see  Whipple  r* 
J^ewton,  17  Pick.  168. 

832.  But  if  not  satisfied,  it  will  not  bar  another 
action  against  another  separate  party.  Porter  v. 
Jngraham,  10  Mass.  88. 

833.  A  commitment  on  execution,  and  a  pay 
ment  to  the  jailer,  who  had  no  authority  to  re- 
ceive it,  will   not  be  a  satisfaction  of  a  judg- 
ment, ib. 

834.  A  judgment  recovered  against  one  of  two 
joint  promisors  will  bar  an  action  against  both  of 
them.     Ward  v.  Johnson,  13  ib.  148. 

835.  The  maker  of  a  note  cannot  demand  ^ 
delivery  of  it  as  a  previous  condition  of  payment. 
Baker  v.  Wheaton,  5  ib.  509,  512.  See  FaUs  ▼. 
Russell,  16  Pick.  315. 

836.  A  party  who  takes  up  a  note,  although 
he  was  exonerated  by  the  laches  of  the  holder, 
may  recover  against  a  previous  party  whose  lia- 
bility has  been  fixed,  but  not  against  a  subsequent 
one,  or  a  previous  one  exonerated  by  the  same 
laches.  EUsworth  v.  Brewer,  11  rick.  316. 
Grosvenor  v.  Stone,  8  ib.  79.  Warder  v.  Tucker, 
7  Mass.  449.    Martin  v.  IngersoU,  8  Pick.  1 ,  6. 

837.  Where  a  note,  payable  on  demand,  was 
negotiated  five  months  aifler  it  was  due,  and  there 
were  several  payments  indorsed  on  it  prior  to  its 
transfer,  in  an  action  by  the  indorsee,  the  maker 
was  not  allowed  to  set  up  any  defence  as  against 
the  payee,  or  to  show  that  sums  had  been  paid 
on  account  of  the  note  which  were  not  indorsed 
upon  it,  but  the  amount  due  on  the  face  of  the 
note  was  to  be  considered  the  true  balance.  San* 
ford  V.  Miekles,  4  Johns.  224. 

838.  A  parol  contract  cannot  be  admitted  to 
vary  the  obligation  of  a  promissory  note  as  be- 
tween the  maker  and  the  pavee,  where  there  is 
no  fraud  or  want  of  consideration.  Daniel  v. 
Rav,  1  Hill,  S.  C.  32. 

839.  If  a  debtor  firaudnlently  induce  his  cred- 
itor to  deliver  up  to  him  his  notes  on  part  pav- 
ment,  the  creditor  may,  on  proof  of  the  fraud, 
recover  the  balance,  in  an  action  on  the  note. 
Reynolds  v.  French,  8  Verm.  65. 

840.  Although  a  note  given  for  goods  sold 
with  a  warranty  is  in  its  term  absolute,  it  ii 
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ecMnpetent  for  the  maker  to  prove,  in  order  to 
■bow  the  warranty,  that  it  was  agreed,  at  the 
time  of  making  the  note,  that  a  deduction  should 
be  made  in  case  the  goods  should  not  turn  out 
to  be  as  good  as  represented.  Shepherd  v.  Tent- 
o2s,  3  N.  Hamp.  455. 

841.  By  consent  of  the  payee  of  a  note,  it  was 
paid  to  a  creditor  of  the  payee  in  extinguishment 
of  the  debt,  although  it  had  not  been  indorsed, 
or  delivered  to  the  creditor.  Held,  that  the  note 
was  discharged.  Groves  y.  Brown^  11  Mass. 
334. 

842.  If  a  note  is  expressed  to  be  for  the  pre- 
mium on  an  insurance,  the  court  will  take 
notice  of  the  stipulation  in  the  policy  which 
provides  for  a  reducing  of  the  premium,  on  a 
hearing  for  damages.  Ijovet  v.  Johnson^  2  Root, 
114. 

843.  A  negotiable  note,  with  sureties,  taken  by 
a  landlord  from  his  tenant,  afler  distress,  for  the 
amount  claimed  as  rent,  payable  in  60  days,  un- 
der  an  agreement  to  relinquish  the  distress,  and 
not  to  reenter  within  60  days,  is  a  collateral  se- 
curity only,  if  it  appears  that  the  note  has  not 
been  paid  or  negotiated.  Lewis  v.  Lozee^  3  Wend. 
7!). 

844.  A  memorandum  at  the  bottom  of  a  ilote 
on  demand,  *^  One  half  payable  in  twelve  months, 
the  balance  in  twenty-four  months,'*  was  held  to 
be  a  part  of  the  note,  it  being  shown  that  it  was 
written  before  delivery.  Hemoood  v.  Perrin,  10 
Pick.  228. 

845.  Taking  a  note  for  a  preexisting  debt  is  no 
payment,  unless  it  be  expressly  agreed  to  take  it 
as  such.    Muldon  v.  WkiUoek^  1  Cow.  290. 

846.  And  although  a  receipt  be  given  for  the 
note  as  in  full  payment  of  the  preexisting 
debt,  ib. 

See  Fatmeht. 

847.  Iq  New  York,  a  promissory  note,  taken 
by  express  agreement  in  paymentof  a  judgment, 
is  an  extinguishment  of  the  precedent  debt. 
Bank  V.  Fletcher^  5  Wend.  85. 

848.  In  South  Carolina,  a  note  or  bill  given 
on  account  of  a  previous  debt  is  no  payment, 
unless  it  is  expressly  accepted  as  such  or  pro- 
duces payment.  Costello  v.  Cave,  2  Hill,  S.  C. 
528. 

849.  Payment  by  a  new  note,  which  is  after- 
wards avoided  on  the  ground  of  usury,  or  by  a 
counterfeit  bank  bill,  and  taking  up  the  old  note, 
will  not  be  a  discharge  of  it.  Manudell  v.  Spu/c, 
12  Pick.  126. 

850.  The  execution  of  a  note  is  not  evidence 
of  a  settlement  of  all  demands  due  from  one  par- 
ty to  the  other  anterior  to  the  date  of  the  note. 
inkeny  v.  Pierce,  Breese,  225. 

851.  A  negotiable  note  was  made  to  the  plain- 
tiff by  the  defendant,  who  held  a  smaller  note 
made  by  the  plaintiff,  but  had  it  not  with  him  at 
the  time,  and  it  was  agreed  that  the  two  notes 
should  be  set  off,  one  against  the  other,  so  far  as 
the  smaller  would  pay  the  larger.  It  was  held, 
that  this  agreement  was  executory,  and  therefore 
was  not  an  extinguishment  of  the  smaller  note. 
Cary  v.  Bancroft,  14  Pick.  315. 

852.  An  indorsement  of  a  payment  on  a  prom- 
issory note,  if  legible,  although  partially  erased, 
laprinuk  facie  evidence  of  such  payment.  Clark 
V.  Simmons,  4  Port.  14. 

853.  The  acceptance  of  a  note  of  a  third  per- 
son, on  the  sale  of  a  chattel,  for  the  consideration 
money,  is  so  far  payment  that  the  purchaser 
may  sustain  assumpsit  for  money  had  and  re- 
ceived, on  the  failure  of  title  to  the  chattel  in  the 
seller.    Row  v.  Barber,  3  Cow.  272. 


XII.    When  and  where  Jfotes  become  due. 

854.  There  is  no  precise  time  when  a  note, 
payable  on  demand,  is  to  be  deemed  dishonored : 
It  depends  upon  the  circumstances  of  tlie  case, 
and  the  situation  of  the  parties.  Losee  v.  Dun' 
kin,  7  Johns.  70. 

855.  A  note  on  demand  becomes  due,  and  an 
action  lies  against  the  maker,  immediately,  and 
without  any  demand.  Field  v.  J^ickerson,  13 
Mass.  131, 137.  Caminer  v.  Harrison,  2  M'Cord, 
246.  Haxtun  v.  Bishop,  3  Wend.  13.  Thompson 
V.  Ketcham,  8  Johns.  189.  Herriek  v.  Bennei,  ib. 
374. 

856.  Where  a  promissory  note  is  payable  ^*  on 
demand,  with  interest  after  four  months,*'  pay- 
ment may  be  demanded  immediately,  and  extrin- 
sic evidence  is  inadmissible  to  show  that  the  de 
mand.  was  not  to  be  made  till  after  four  mouths. 
J^ewman  v.  Kettelle,  13  Pick.  419. 

857.  An  action  lies  on  a  note  payable  on  de 
mand,  with  interest  afler  a  limited  term,  before 
the  expiration  of  that  term.     Loring  v.  Gurney, 
5  ib.  15. 

858.  A  note  payable  ^'  when  demanded  "  is  the 
same  as  payable  on  demand,  and  the  statute  of 
limitations  begins  to  run  from  its  date.  Kings* 
bury  V.  BuUer,  4  Verm.  458. 

859.  Where  no  time  of  payment  is  specified  in 
a  promissory  note,  its  legal  e fleet  is,  that  it  is  a 
note  payable  on  demand,  and  it  must  be  so  de- 
clared on.  Bacon  v.  Page,  1  Conn.  404.  Mason 
V.  Patton,  1  Mis.  279. 

860.  And  bears  interest  from  its  date.  Collier 
V.  Gray,  1  Overt.  110. 

861.  A  note  of  hand  written,  **  payable  on  de- 
mand, with  interest  afler  four  months,"  with  the 
words  *^on  demand"  erased,  but  still  legible, 
was  held  not  to  be  due  until  afler  the  lapse  of 
four  months.     Hobart  v.  Dodge,  1  Fairf.  156. 

862.  A  promissory  note,  made  payable  on  de- 
mand, with  interest  afler  six  months,  is  due 
presently,  the  "six  months"  applying  to  the  in- 
terest, and  not  to  the  principal.  Rtee  v.  West, 
2  Fairf.  323. 

863.  The  maker  of  a  note  may  be  sued  on  the 
third  day  of  grace.  Wilson  v.  Ivilliman,  1  N.  db 
M.  440. 

864.  A  note  payable  on  the  arrival  of  a  ship 
will  not  become  aue  on  the  loss  of  the  vessel. 
Tucker  v.  Maxwell,  11  Mass.  143. 

865.  In  ascertaining  the  time  of  maturity  of  a 
note  payable  in  60  days,  the  day  of  the  date  is  to 
be  excluded,  althougn  the  words  "  from  date  " 
are  not  added.  Henry  v.  Jones,  8  ib.  453.  Blan- 
chard  V.  HUliard,  11  ib.  85.  See  Presbrey  v. 
WiUiams,  15  ib.  193. 

866.  Upon  a  promissory  note  for  a  gross  sum, 

fiven,  by  the  maker  of  several  notes,  to  the  in- 
orser,  on  consideration  of  indemnity  for  such 
notes,  an  action  may  be  commenced,  and  the 
maker's  property  attached,  before^  the  original 
notes  are  due ;  but  he  can  only  recover  damages 
for  the  amount  paid  before  judgment  is  rendered. 
LitUe  V.  LitUe,  13  Pick.  426. 

867.  Where  a  promissory  note  is  payable  in  a 
certain  number  of  days  from  the  date,  the  day  of 
the  date  is  always  excluded  in  the  compntalion 
of  the  time.    Avery  v.  Stewart,  2  Conn.  69. 

868.  A  note  dated  the  4th  of  December,  1820, 
and  made  payable  the  "  25th  of  December  next,'* 
does  not  become  due  until  the  S&th  of  December, 
1821 .     Wallace  v.  HUl,  Minor,  70. 

869.  A  note  for  money  "  which  I  promise  to 
pay  as  soon  as  I  possibly  can,"  is  due  in  prmsewti 
Kmeaid  Y.  Higgins,  I  Bihh,  206.    « 
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870.  In  an  action  on  tuch  a  note,  a  plea  of 
a  parol  a^eement  to  wait  until  a  draugrht  was  re- 
ceived from  New  Orleans,  ia  not  good.  KinaUd 
T.  HiggvM^  1  Bibb,  396. 

871 .  A  note,  ack  nowledginf  a  anm  due,  *'  which 
I  promise  to  pay  as  soon  as  I  receive  a  draught, 
if  he  wants  it  at  that  time,"  is  not  a  note  for  the 
direct  payment  of  money,  for  which  an  action 
may  be  commenced  by  petition  and  summons, 
s^.  352. 

872.  Where  a  promissory  note  is  made  payable 
at  a  bank,  demand  of  payment  is  properly  made 
there.     CrmsAaw  v.  Jf'iCisnum,  Minor,  $£)5. 

873.  Where  no  particular  place  of  payment  is 
designated  in  a  promissory  note,  the  bolder  is 
bound  to  demand  payment  of  the  maker  person- 
ally, or  at  his  residence.  Woodworik  v.  Bank  of 
America^  19  Johns.  391 . 

874.  A  note  is  not  payable  at  that  place  gJone 
where  it  is  dated.  To  bind  an  indorser,  the  hold- 
er must  seek  elsewhere  also  fi>r  the  maker.  Gal- 
fin  y.  Hard^  3  M'Cord,  394. 

875.  Where  the  indorser  lives  in  another  town, 
he  may  be  sued  as  loon  as  (and  it  seems  before) 
the  notice  is  put  into  the  post-office.  Shed  v. 
Brett,  1  Pick.  401.  Stanlon  v.  Blossom,  14  Mass. 
116. 

876.  But  where  the  parties  live  in  the  same 
town,  he  cannot  be  sued  until  notice  is  actually 
leA,  and  the  mere  fact  that  it  is  in  the  notary  s 
hands  for  the  purpose  of  delivery  is  not  sufficient. 
JVew  England  Bank  v.  Leuns,  2  Pick.  125. 

877.  An  action  lies  to  recover  the  instalments 
already  due  on  a  note  payable  by  instalments, 
although  some  are  not  yet  due.  Tucker  v.  Ran- 
doll,  2  Mass.  283.  Heywood  v.  Perrin,  10  Pick. 
228.     See  Estabrook  v.  Movlton,  9  Mass.  258. 

878.  Or  interest  due  before  the  principal  is 
due.  Greenleaf  v.  Kellogg,  (cited  in  Tucker  v. 
Randall,)  2  ib.  568.  Cooley  v.  Rose,  3  ib.  221. 
Steams  v.  Brown,  1  Pick.  530,  534. 

879.  On  a  promiisoiy  note  dated  September 
19,  1795,  payable  12  months  after  date,  it  was 
held,  that  an  action  might  be  maintained,  brought 
on  the  20th  of  September,  1796.  Fonsonhyv. 
Nicholson,  4  Har.  &  M'Uen.  72. 

XIII.   Days  of  Grace, 

880.  Snit  on  a  promissory  note  cannot  be  com- 
menced on  the  day  on  which  it  becomes  due ; 
and  if  suit  be  so  brought,  luoh  matter  is  available 
in  error,  even  afler  appearance  and  judgment  by 
nil  didt.    Randolph  v.  Cook,  2  Port.  286. 

881.  Days  of  grace  are  regulated  by  the  place 
of  payment,  if  any  is  specified  ;  otherwise,  by  the 
lex  lid  contractus,  Bryant  v.  Edson,  8  Verm. 
333. 

882.  Where  a  note  is  made,  the  consideration 
passed,  and  bears  date  of  a  place  in  one  state,  and 
IS  afterwards  signed  by  the  second  signer  in 
another  itate^  the  law  of  the  first  place  governs 
the  contract  as  to  both  signers,  ik. 

See  Lex  Loci. 

883.  The  maker  of  a  promissory  note  is  en- 
titled to  three  days'  grace,  as  well  as  the  indorser. 
Hogan  V.  CuyUr,  8  Cow.  203. 

884.  Grace  is  not  allowable  on  a  note  payable 
on  demand.   SomerviUe  v.  IViUiams,  1  Stew.  484. 

885.  Where  a  note  is  made  payable  in  a  given 
number  of  days,  with  grace,  a  demand  upon  the 
maker  before  the  last  day  of  grace  is  made  be- 
fore the  note  is  due,  and  is  insufficient  to  charge 
the  indorser.    Leamtt  v.  Simes,  3  N.  Harap.  14. 

886.*  By  the  common  law  of  this  state,  a  note 
is  not  entitlecLto  grace  unless  made  payable  with 


grace.    Jones  v.  Fates,  4  Mass.  245.     Barker  t 
Parker,  6  Pick.  80. 

887.  Promissory  notes,  payable  at  bank,  ai« 
entitled  to  three  days'  grace.  Shepard  v.  ^all,  1 
Conn.  329. 

888.  Afler  the  Connecticut  itatute  of  ISU, 
making  promissory  notes  negotiable,  notes  with- 
in that  statute  became  entitled  to  grace.  Jfortom 
V.  Levis,  2  ib.  478. 

889.  The  maker  of  a  negotiable  promissory 
note  has  no  ri^ht  to  pay  it  to  any  one  before  the 
expiration  of  Uie  days  of  grace.  Savings  Bank 
V.  Bates,  8  ib.  505 

890.  A  promissory  note,  payable  to  a  particu- 
lar person,  and  not  to  his  order,  or  bearer,  is  not 
entitled  to  grace.   Backus  v.  Danfortk,  10  ib.  297. 

891.  Promissory  notes  become  due  on  demand 
at  a  seasonable  hour  of  the  last  day  of  grace,  or, 
it  seems,  when  there  is  no  grace,  ot  the  maturity  ; 
and  an  action  will  lie  against  the  maker  immedi- 
ately after  such  demand.  Shed  v.  Brett,  1  Pick. 
401.  New  Eng.  Bank  v.  Lewis^  2  ib.  125.  Cit^ 
Bank  V.  Cutter,  3  ib.  414. 

892.  Or  against  an  indorser  afler  giving  him 
notice,    ib. 

893.  A  demand  on  the  maker  of  a  note,  on  the 
last  of  the  three  days  of  grace,  is  sufficient  to 
charge  an  indorser.  Lotel  v.  Wartenburgk,  1  N. 
&M.83. 

894.  Wliere  the  third  day  of  grace  falls  on 
Sunday,  a  note  may  be  protested  on  the  sec- 
ond day,  and  it  is  not  necessary  to  aver,  in  the 
declaration,  that  the  third  day  happened  on  Son- 
day.  Johnson  v.  Haight,  13  Johns.  470.  Bank 
V.  Gibson,  7  Wend.  4S>.  Furman  v.  Barman,  2 
M'Cord,  436. 

895.  Where  the  day  of  maturity  would  other- 
wise fall  on  Sunday,  or  a  holiday,  the  note  be- 
comes due  the  day  before.  JPamiciii  v.  Fowle,  12 
Mass.  89.  Barker  v.  Parker,  6  Pick.  80.  Jack- 
son V.  Richards,  2  Caines,  343. 

896.  Commencement  day,  at  Harvard  Univer- 
sity, is  not  a  holiday  witkin  this  rule,  but  a  usage 
of  banks  so  to  regard  it  will  make  a  demand  and 
notice  on  that  day<  valid,  as  against  parties  con- 
usant of  such  usage.  City  Bank  v.  Cutter,  3  Pick. 
414. 

897.  If  a  promissory  note,  not  negotiable,  falls 
due  on  Sunday,  a  tender  on  the  Monday  follow- 
ing is  good.    Avery  v.  Stetoart,  2  Conn.  69. 

898.  Where  the  third  day  of  grace  is  Saturday, 
notice  of  non-payment  need  not  be  given  until 
Monday.     WiUiams  v.  Matthews,  3  Cow.  252. 

899.  Where  three  days  mce  are  allowed,  a 
note  due  on  the  1st  is  payable  on  the  4th.  Ripley 
v.  Greenleaf,  2  Verm.  129. 

900.  Upon  common  notes  of  hand,  grace  is  not 
allowable,  in  Ohio.  Sharp  v.  Ward,  7  Ham.  (Part 
1st,)  223. 

901.  A  notice  to  an  indorser  on  the  third  day 
of  grace,  afler  demand  of  the  maker,  is  good 
Corp  v.  M'Comb,  1  Johns.  Cas.  328. 

XIV.   Notice  through  the  Post-Ogiee, 
See  V.    Prxsehtment,  Dxmajcd,  &c, 

902.  The  holder  of  negotiable  paper,  seeking  to 
charge  indorsers,  is  bound  to  make  inquiries  an 
to  the  proper  place  to  which  notice  must  be  sent. 
Cuyler  v.  Nellis,  4  Wend.  398. 

903.  It  is  not  indispensable  that  notice  should 
be  sent  to  the  office  nearest  to  the  residence  of 
the  party,  nor  even  to  the  town  in  which  he  re- 
sides :  it  is  sufficient  if  it  is  sent  to  the  office 
where  he  usually  gets  his  letters.     Bank  of  Grs» 

I  nova  V.  HowlsU^  4  Wend.  328.    CuyUr  v.  Nellia^ 
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I  Wend.  398.  Banik  of  V,  States  ▼.  Catfual,  2 
Pet.  .551. 

904.  Where  a  holder  of  a  note  intends  to  give 
notice  of  its  non-payment  hj  the  maker,  to  an 
indorser,  by  mail,  he  must  direct  to  the  post-office 
n'^arest  to  the  residence  of  the  indorser.  Bank 
of  Columbia  y.  MagrudeTy  6  Har.  dt  J.  173.  Da- 
vis V.  ITiUiams,  Peck,  191. 

906.  And  where  the  notary  who  sends  the  no- 
tice has  inquired  as  to  the  residence  of  the  in- 
dorser, and  the  office  where  he  receives  his 
tetters,  and  sends  the  notice  to  such  office,  the 
court  will  presume  that  to  be  the  nearest  office, 
in  the  absence  of  proof  to  the  contrary.  Bank 
of  Columbia  v.  Magruder^  6  Har.  dt  J.  172. 

906.  Notice  of  protest  sent  to  a  town  where  a 
note  bore  date,  where  the  person  presenting  the 
note  for  discount  said  the  indorser  resided,  and 
where  he  did  reside  until  a  short  time  previous  to 
the  date  of  the  note,  was  held  sufficient  to  charge 
the  indorser.  Bank  of  Utiea  v.  Davidson,  5  Wend. 
587. 

907.  A  mistake  in  the  name  of  the  post-office 
to  which  a  notice  of  protest  is  sent  does  not  ren- 
der the  notice  inoperative,  where  it  appears  that 
the  post-office  is  as  well  known  by  one  name  as 
the  other.     Bank  of  Geneva  v.  Howfett^  4  ib.  328. 

908.  Where  the  residence  of  the  indorser  is 
known,  and  he  has  actually  given  orders  as  to  the 
mode  of  directing  his  letters,  any  deviation  there- 
from, or  from  the  ordinary  course  of  transmission 
to  the  place  of  his  residence,  is  assumed  at  the 
risk  of  the  holder  of  the  note.  Paterson  Bank  v. 
Budery  7  Halst.  268. 

909  Putting  a  notice  into  the  post-office  in 
time  for  the  first  mail,  directed  to  the  defendant 
at  D.,  in  New  Jersey,  when  the  defendant's  resi- 
dence was  at  D.,  New  York,  Ttfae  defendant's 
residence  being  known  to  the  plaintiffs,  but  not 
to  the  notary's  clerk  who  sent  the  notice,)  is  not 
sufficient  to  charge  an  indorser.  ib. 

910.  Where  the  indorser  lives  in  another  town, 
putting  a  notice  into  the  post-office  will  be  suffi- 
cient, whether  he  ever  receive  it  or  not.  Shed  v. 
Brett,  1  Pick.  401.  See  Mmtn  v.  Baldioin,  6 
Mass.  316.     Eastman  v.  Curtis,  1  Conn.  329. 

911.  A  notice  of  protest  put  in  the  mail  is  suffi- 
cient; it  need  not  be  proved  that  the  indorser  re- 
ceived it:  a  copy  of  such  notice,  or  a  duplicate 
original,  is  evidence.  Smyth  v.  Hawthorn,  3 
Rawle,  355. 

912.  A  notice  of  protest,  put  in  the  post-office 
on  Tuesday,  directed  to  an  indorser,  in  Philadel- 
phia, by  a  notary  in  New  York,  who  had  pro- 
tested the  note  the  Saturday  before,  and  had  spent 
the  intervening  time  inquiring  for  the  residence 
of  such  indorser,  was  held  sufficient   ib. 

913.  The  demand  of  payment  on  a  promissory 
note  should  be  made  on  the  last  day  of  grace,  and 
notice  of  default  of  payment  on  the  part  of  the 
maker  be  put  in  the  post-office  in  season  for  the 
mail  of  the  succeeding  day.  Bank  of  Alexandria 
▼.  Swann,  9  Pet.  33. 

914.  A  notice  waa  sent  to  the  indorser  of  a 
note  by  mail,  on  the  13th,  which  would  reach  him 
on  the  19th.  It  was  held,  that  a  suit  commenced 
on  the  16th  was  too  soon.  Smith  v.  Bank  of 
Washington,  5  S.  &  R.  318. 

915.  A  notary,  after  due  inquiry  for  the  resi- 
dence of  an  indorser,  wa  a  informed  that  he  lived  at 
6.,  when  in  fact  he  lived  in  the  adjoining  town  of 
S.  The  notary,  thereupon,  put  a  letter  into  the 
post-office,  directed  to  the  indprser  at  O.  It  was 
proved,  that,  though  there  were  two  post-offices 
m  S.,  the  indorser  usually  received  his  letters 
through  the  postoffioe  at  G ,  wliich  waa  a  more 


^  convenient  place  for  him.    Held,  that  the  notice 
was  sufficient.     Reid  v.  Payne,  16  Johns.  218. 

916.  Where  it  is  proper  to  give  notice  of  non- 
payment of  a  promissory  note  to  an  indorser, 
through  the  post-office,  notice  must  be  sent  to 
the  office  nearest  to  the  indorser's  residence,  or 
that  at  which  he  is  in  the  habit  of  receiving  his 
letters ;  or,  hia  residence  not  being  known,  and 
due  diligence  being  used  to  diseover  it,  notice 
sent  to  his  supposed  residence  will  be  sufficient. 
Worsham  v.  Ooar,  4  Port.  441. 

917.  Notice  put  in  the  post-office  of  the  city 
where  the  indorser  resided  a  part  of  the  time, 
(the  residue  of  the  time,  nine  miles  from  the 
city,)  and  where  he  received  letters,  is  sufficient 
to  charge  him.     Gist  v.  Lybrand,  3  Ham.  307. 

918.  A  promissory  note  made  by  A,  indorsed 
by  B  and  C,  fell  due  at  Washington  on  the  6th, 
where  payment  was  demanded  and  refused.  The 
notices  to  the  indoraers  were  enclosed  in  a  letter 
addressed  to  C,  at  Baltimore,  where  both  resided, 
and  mailed  at  Washington  on  the  evening  of  the 
6th.  The  mail  left  Washington  every  morning, 
and  arrived  at  Baltimore  at  an  early  hour  the 
same  afternoon.  Notice  was  delivered  to  B,  the 
first  indorser,  on  the  9th.  Held,  that  B  was  dis- 
charged from  his  liability  as  indorser,  the  notice 
being  one  day  too  late,  the  legal  presumption  be- 
ing Uiat  the  notice  reached  G  on  the  7th.  Flack 
v.  Green,  3  Oil!  &  Johns.  474. 

919.  Held,  that  the  testimony  of  a  member  of 
the  house  of  B,  that  it  was  the  invariable  and 
uniform  practice  of  their  house  to  forward  such 
notices  immediately  upon  the  receipt  of  them, 
and  that  he  had  no  doubt,  and  believed,  from  the 
course  of  their  business,  that  they  bad  forwarded 
the  notice  to  B,  was  incompetent  to  prove  the 
delivery  of  the  notice,  ib. 

920.  The  makers  of  a  promissory  note  resided 
in  New  York,  the  holder  at  Eliaabethtown,  and 
the  indorser  in  the  neighborhood  of  Rah  way. 
The  notary  in  New  York,  who  protested  the 
note,  sent  notioe  by  next  mail  to  the  holder,  who 
sent  notice  by  the  next  mail  to  the  indorser. 
Held,  that  the  notice  to  the  indorser  was  in  due 
time.     State  Bank  v.  Aysrs,  2  Halst.  131. 

921.  Where  the  evidence,  to  prove  that  notice 
of  the  dishonor  of  a  note  was  sent  to  the  nearest 
post-office,  was  the  testimony  of  the  cashier  of 
the  bank  that  he  sent  the  notice,  and  that  it  was 
his  custom  to  send  them,  to  the  post-office  nearest 
the  indorsers'  residence,  and  the  jury  found  their 
verdict  for  the  plaintiff,  the  court  would  not  set 
it  aside,  ib. 

922.  The  memorandum  of  a  deoeased  cafshier 
of  a  bank,  who  frequently  notified  indorsers  of 
non-payment  of  notes,  in  the  name  of  the  acting 
notary  of  the  bank,  that  on  a  certain  day  he  sent 
notice  by  mail  to  an  indorser,  was  held  com 
potent,  and,  oWiMi  fade,  sufficient  evidence  ti 
charge  an  mdorser.  Jfichots  v.  Goldsmith^  ! 
Wend.  160. 

923.  Proof  that  the  notioe  of  protest  was  seen 
in  the  hands  of  the  defendant,  seven  months  af 
ter  the  note  became  due,  will  not  raise  the  pre 
sumption  that  it  came  to  his  hands  by  due  courk 
of  mail,  when  such  notice  was  not  directed  t« 
the  defi»ndant*8  place  of  residence,  but  to  a  plac4 
in  a  different  state.  Paterson  Bank  v.  Bmtler,  < 
Halst.  268. 

924.  The  delivery,  by  a  notary's  clerk,  of  a  no- 
tice of  protest  directed  **  Thomas  C.  Butler,  Jun.'' 
to  a  Mr.  B.,  with  whom  the  clerk  was  unacquaint- 
ed, but  who  informed  the  clerk  that  it  was  his 
brother  to  whom  the  notice  was  directed,  that  he 
was  going  home,  and  sboold  sae  his  brother,  and 


294 


PROMISSORY  NOTE. 


woald  gire  him  the  notice  at  soon  u  it  could  be 
sent  by  mail,  is  not  a  sufficient  notice  to  chargre  the 
tndoraer.    PaUrson  Bank  r.  Butler,  7  Halst.  206. 


XV.  AcHouM  on  lost  Jfotes. 

925.  An  action  at  law  does  not  lie  on  a  lost 
promisaory  note.   EdtoardM  y.  M*Kee,  1  Mia.  123. 

936.  An  action  at  law  cannot  be  sustained  ou 
a  negotiable  note,  payable  to  bearer,  by  a  person 
who  was  the  holder,  on  his  proving  that  the  note 
was  lost :  he  must  further  prove  that  it  was  de- 
stroyed. But,  if  the  note  were  not  negotiable,  or, 
if  payable  to  order,  had  not  been  negotiated,  he 
might  recover  at  law.  Rowley  ▼.  Boll,  3  Cow. 
303. 

927.  And  the  declaration  need  not  allege  that 
it  was  not  indorsed  when  lost,  nor  whether  lost 
before  or  after  due.  CkoMdron  v.  Hunt,  3  Stew. 
31. 

928.  The  payee  of  a  promissory  note,  not  under 
seal,  which  is  lost,  may  maintain  assumpsit  for 
the  amount,  but  must  aver  a  consideration. 
Stephens  v.  Crostieait,  3  Bibb,  222. 

929.  The  holder  of  a  negotiable  promissory 
note,  in  an  action  against  the  maker,  is  not  re- 
quired to  give  direct  and  positive  evidence  of  its 
destruction,  where  he  has  not  produced  the  note 
on  trial,  although  such  note  is  overdue.  It  is 
sufficient,  if  he  gives  such  proof  as  shows  that 
the  defendant  cannot  afterwards  be  compelled  to 
pay  the  amount  to  a  bona  fide  holder.  Swift  v. 
Stephens^  8  Conn.  431. 

930.  Therefore,  in  such  case,  the  testimony  of 
the  cashier  of  a  bank,  to  whom  the  note  had  been 
confided  for  safe  keeping,  that  he  had  made  dili- 

gent  search  for  it,  and  was  unable  to  find  it ;  that 
e  had  never  delivered  it  to  any  person  ;  that  he 
had  no  doubt,  and  verily  believed,  it  had  been  by 
accident  destroyed ;  is  proper  evidence  to  go  to 
a  jury  to  prove  the  destruction  of  the  note.  ib. 

931.  So  where  it  appeared  on  the  trial  that 
more  than  four  years  had  elapsed  from  the  time 
it  fell  due,  and  that  there  had  been  two  fonner 
trials  of  the  same  action,  without  the  production 
of  the  note,  it  was  held,  that  these  circumstances 
were  entitled  to  great  consideration.  t&. 

932.  The  question,  whether  the  loss  of  a  prom- 
issory note  has  been  sufficiently  proved  to  entitle 
the  plaintiff  to  introduce  secondary  evidence  of 
its  contents,  is  to  be  determined  by  the  court, 
and  not  by  the  jury.  Page  v.  Page,  15  Pick. 
368. 

933.  The  statute  requiring  affidavit  to  be  made 
upon  lost  notes  does  not  require  the  words  **  by 
accident  *'  to  be  used.  The  word  <«  lost  "  is  suf- 
ficient.    Harryman  v.  Robertson,  3  Mis.  449. 

934.  A  recovery  cannot  be  had  on  a  note 
merely  lost  and  not  destroyed,  if  it  had  been  in- 
dorsed before  it  was  lost.  Pintard  v.  Taefdng- 
ton,  10  Johns.  104.  Baker  v.  DumboUon,  ib. 
240. 

935.  A  plaintiff  cannot  give  evidence  of  a  lost 
promissory  note,  without  first  proving  its  loss,  so 
as  to  repel  an  inference  of  fraudulent  design  in 
the  loss  or  destruction.  Blade  v.  Jfoland,  12 
Wend.  173.  If  the  plaintiff  deliberately  and  vol- 
untarily destroy  the  note,  secondary  evidence  is 
inadmissible,  w. 

!>36.  Where  the  existence,  amount,  and  loss, 
of  promissory  notes  is  shown,  and  it  does  not  ey- 
pear  that  tliey  were  negotiable,  the  plaintiff  is 
entitled  to  recover  on  the  lost  notes.  M^Jiair 
r.  OUbert,  3  Wend  344.  Pintard  v.  Tuckington, 
10  Johns.  104. 

937.  A  note  which  is .  lost  mu«t  be  deelaxed 


upon,  with  an  averment  of  the  loss.     Church  ▼ 
Flowers,  2  Root,  144. 

938.  The  plaintiff  is  incompetent  to  prove  the 
loss  of  a  note  sued  upon.  Davis  v.  Benhow, 
2  Bailey,  427.     WHght  v.  Jhcobs,  1  Aik.  304. 

939.  In  Vermont,  recovery  may  be  had  on  a 
lost  note,  though  negotiable,  the  negotiation 
of  notes,  6lc.,  in  that  state,  being  subject  to  the 
same  restraints  as  the  assignment  of  a  chose  in 
action.     Reynolds  v.  French,  8  Verm.  85. 

XVI.    Parties  to  Actions  on  Jfotes. 

940.  To  maintain  an  action  on  a  promissory 
note,  it  should  be  brought  by  one,  or  under  the 
authority  of  one,  having  a  legal  interest  in  the 
note.     Bradford  v.  Budenam,  3  Fairf.  15. 

941.  A  person  to  whom  a  negotiable  note,  in- 
dorsed in  blank,  was  delivered  for  collection, 
may  maintain  an  action  upon  it.  Ldttlev,  O'Bri- 
en, 9  Mass.  423.  See  Sherwood  v.  Roys,  14  Pick. 
172. 

942.  The  indorsement  of  a  promissory  note  to 
**  A  B,  or  order,  for  value  received,'*  transfers  the 
legal  title  in  the  note  to  the  indorsee,  which  can- 
not be  divested,  except  by  cancelling  the  indorse- 
ment, or  indorsing  it  again.  Burdick  v.  Green, 
15  Johns.  247. 

943.  A  note  payable  to  a  man's  order  is  a  note 
payable  to  himself,  and  the  party  may  declare 
upon  it,  in  the  words  of  the  contract,  or  according 
tf>  its  legal  effect.  Sherman  v.  Goble,  4  Conn. 
246.     Davega  v.  Moore,  3  M'Cord,  482. 

944.  Possession  of  a  note  transferable  by  de- 
livery only,  or  indorsed  in  blank,  is  prima  fade 
proof  of  title.  Bayley  v.  Taber,  6  Mass.  451. 
Jforthampton  Bank  v.  Pepoon,  11  ib.  288.  Ogil- 
by  V.  Wallace,  2  Hall,  553. 

945.  The  holder  of  a  note  is  presumed  to  be 
the  owner  of  it,  although  it  has  an  indorsement 
to  another,  until  the  contrary  appear.  And  if 
the  contrary  do  appear,  the  holder  cannot  recov- 
er on  the  note.  Pitts  v.  Keyser,  1  Stew.  154. 
Johnson  V.  English,  ib.  169.  Smyth  v.  Haiu- 
thorn,  3  Rawle,  355. 

946.  The  bearer  of  a  promissory  note,  payable 
to  bearer,  may  maintain  an  action  thereon  against 
the  maker,  without  setting  out  any  intermediate 
transfer,  although  such  intermediate  transfer  ap- 

Sear  from  an   indorsement.     Carroll  v.  Meeks, 
Port.  226. 

947.  In  Alabama,  the  holder  of  a  promissory 
note,  who  received  it  by  delivery  merely,  cannot 
maintain  an  action  thereon  against  the  first  in- 
dorser  in  his  own  name.  Alday  v.  Jamison,  ib. 
112. 

948.  The  holder  of  a  note  may  maintain  an 
action  upon  it  in  bis  own  name,  without  proving 
title,  where  there  are  no  circumstances  showing 
his  possession  to  be  mala  fide.  Dean  v.  Hewit, 
5  Wend.  257. 

949.  The  hoi  ler  of  a  note,  payable  to  the  bearer, 
may  sue  in  his  own  name.  If  delivered  to  him 
for  the  use  of  another,  he  holds  it  as  trustee,  and 
is  the  legal  owner,  until  he  has  executed  the 
trust  by  delivering  the  note  to  the  person  enti- 
tled to  it.    Jackson  v.  Heath,  1  Bailey,  355. 

950.  The  holder  of  a  promissory  note,  payable 
to  bearer,  may  sue  in  the  name  of  one  having  no 
interest,  without  his  knowledge  or  assent.  Sage 
V.  KendaU,  15  Wend.  640. 

951.  A  note,  under  seal,  payable  to  A  or  bear- 
er, is  not  transferable  by  delivery,  so  as  to  ena- 
ble the  holder  to  maintain  an  action  in  his  own 
name.    Sayre  v.  Lucas,  2  Stew.  259. 

952.  An  assignment  of  a  promissory  note,  not 
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negotiable,  doe*  not  pam  to  the  assignee  a  legal 
rigiit  to  the  note,  but  merely  vests  in  him  an 
equitable  interest  which  the  courts  of  law  will 
protect :  and  this  was  the  object  of  the  Connecti- 
cut statute  of  May,  1822.  Lyon  v.  Summers^ 
7  Conn.  399. 

953.  A  note  not  negotiable  cannot,  by  any 
virtue  in  the  law  of  South  Carolina  of  179d,  au- 
thorizing assignees  to  sue  in  their  own  name, 
be  transferred  verbally  or  by  delivery  merely. 
Smith,  v.  Lyons^  Harper,  334. 

954.  If,  after  judgment  against  the  maker,  in 
an  action  upon  a  promissory  note  by  an  indor- 
see, the  indorser  pays  the  note  and  then  in- 
dorses it  to  a  third  person,  such  third  person 
cannot  maintun  an  action  against  the  maker,  in 
the  ordinary  form  of  indorsee  against  the  maker. 
JPrest  V.  VanarsdaUii,  6  Halst.  194. 

955.  A  surety,  who  pays  the  debt  of  his  prin- 
cipal, may  be  substituted,  in  the  place  of  the 
creditor,  to  enforce  payment  against  the  princi- 
pal debtor ;  but  the  surety  of  a  surety,  though 
compelled  to  pay  the  creditor,  cannot  be  so  substi- 
tuted, if  such  debtor  has  paid  his  immediate 
surety.     Bank  v.  Fletcher^  5  Wend.  85. 

956.  Where  the  holder  of  a  promissory  note 
has  obtained  possession  of  it  by  fraud,  he  cannot 
bring  an  action  against  either  of  the  parties  to  it. 
Talman  v.  Gibson,  1  Hall,  308. 

957.  The  holder  of  a  note  negotiable  by  de- 
livery may,  under  suspicious  circumstances,  be 
required  to  show  that  he  has  authority  from  the 
pavee  to  receive  the  contents.  Lee  ▼.  Ware\ 
1  Hill,  S.  C.  313. 

958.  Where  a  prior  indorser  cannot  maintain  an 
action  against  a  subsequent  indorser,  no  person 
deriving  title  under  the  prior  indorser,  with 
knowledge  of  all  the  facts,  can  recover  against 
such  su&quent  indorser.  Herrick  v.  Carmanj 
12  Johns.  159.     TiUman  v.  Wheeler,  17  ib.  325. 

959.  A  gave  B  a  promissory  noto,  payable  to 
B  or  order,  and  at  the  same  time,  by  indorsement 
thereon,  stated  that  it  was  to  be  delivered  to  B, 
in  consideration  of  a  judgment  against  C,  to  be 
assigned  to  A  by  B.  Held,  that  this  was  a 
promissory  note,  within  the  statute  of  New  York, 
the  indorsement  being  only  notice  of  the  con- 
sideration,  and  that  delivery  of  the   note  was 

'    vrima  facie  evidence  of  the  assignment  of  the 
judgment.     Sanders  v.  Bacon,  8  Johns.  485. 

960.  The  maker  of  a  negotiable  note,  which  he 
alleges  to  be  usurious,  cannot  object  that  an  ac- 
tion upon  it  against  him  is  brought  in  the  name 
of  an  indorsee  at  the  request  and  for  the  benefit 
of  the  payee.     Brigkam  v.  Marean,  7  Pick.  40. 

961.  The  assignee  of  a  promissory  note,  in  or- 
der to  charge  the  indorser,  need  not  sue  the 
drawer,  where  he  is  totally  and  notoriously  insol- 
vent.    Proton  V.  Rost,  6Munf.  391. 

962.  An  indorsement  to  the  payee's  "own 
use  "  will  not  be  sufficient  to  support  an  action  in 
the  name  of  the  indorsee.'  WUson  v.  Htdmes,  5 
Mass.  543. 

963.  If  the  payee  of  a  note,  payable  to  him  or 
bearer,  puts  his  name  on  the  back,  he  may  be 
sued  as  an  indorser  in  the  same  manner  as  if  it 
was  payable  to  his  order.  Brush  v.  Reeves,  3 
Johns.  439. 

964.  The  indorsee  of  a  witnessed  negotiable 
note  eannot  maintain  an  aetion  for  his  own  use,  in 
the  name  of  the  payee,  against  his  consent,  in  or- 
der to  avoid  the  bar  of  the  statute  of  limitations. 
Mosher  v.  Mien,  16  Mass.  451. 

965.  An  officei,  to  whom  a  note  has  been  in- 
dorsed as  security  for  an  execution  in  his  hands 
•gainst  the  indorser,  may  maintain  an  action  in 


his  own  name  against  the  maker.    Boioman  v. 
ffTood,  15  ib.  534. 

966.  Where  a  note  was  given  to  be  offered  by 
the  payee  for  discount  on  certain  terms,  not  ap- 
pearing on  the  face  of  the  note,  of  extended  credit 
and  payment  by  instalments,  and  the  proceeds  to 
be  applied  in  a  particular  manner,  the  payee,  on 
failing  to  obtain  the  discount,  transferred  the 
note  with  notice  of  the  agreement :  it  was  held, 
that  the  indorsee  could  not  maintain  the  action. 
Deniuston  v.  Bacon,  10  Johns.  198. 

967.  A  suit  will  lie  by  an  indorser  against  an 
indorsee  on  a  special  guaranty.  Bradley  v.  Flow- 
ers, 4  Teates,  436. 

968.  In  Virginia,  the  last  assignee  of  a  promis- 
sory note  cannot  maintain  an  action  against  a  re- 
mote indorser.  Dunlop  v.  Harris,  5  Call,  16. 
Hooe  V.  WUson,  ib.  61.  MandevilU  v.  RiddU,  1 
Cranch,  290. 

969.  An  action  may  be  maintained  by  the  payee 
of  a  note  against  the  maker,  though  it  be  indorsed 
wjth  the  payee's  name,  with  the  words,  **  without 
recourse  to  me."  Thornton  v.  Moody,  2  Fairf. 
253. 

970.  A  suit  may  be  brought,  in  the  circuit 
court  of  the  United  States,  by  an  indorsee  against 
an  indorser  of  a  note,  whether  a  suit  could  be 
there  brought  against  the  maker  or  not.  Young 
V.  Bryan,  6  Wheat  146. 

971.  If  the  payee  in  a  promissory  note  join 
with  the  principal  maker  as  surety,  an  action  at 
law  cannot  be  maintained  against  either  princi- 
pal or  surety.     Ramsey  v.  Johnson,  Minor,  418. 

972.  An  action  cannot  be  maintained,  in  the 
name  of  an  indorsee,  upon  a  promissory  note  not 
payable  to  order.  Barriere  v.  Jfairae,  2  Dall. 
249. 

973.  No  action  can  be  maintained  by  the  first 
I  indorser,  who  was  the  payee,  of  an  accommoda- 
tion note,  discounted  by  the  Bank  of  Kentucky, 
against  the  second  indorser,  on  the  ground  of  the 
maker's  havincr  become  insolvent,  and  the  first 
indorser's  having  paid  the  whole  to  the  bank. 
Hijon  V.  Reed,  2  Litt.  174. 

974.  A  bank,  to  whom  a  note  has  been  regu- 
larly passed  and  discounted,  eannot  strike  out  the 
intermediate  indorsements  and  sue  in  the  name 
of  the  payee.  Wilson  v.  Ryan,  7  J.  J.  Marsh. 
350. 

975.  An  indorsee  of  a  note,  executed  in  Massa 
chusetts,  may  sue  it  in  his  own  name,  in  Connec 
ticut.     GoffY.  BiUinghurst,  2  Root,  527. 

976.  An  indorsee  of  a  note,  executed  and  in- 
dorsed in  another  state,  may  bring  an  action  on 
it,  in  his  own  name,  in  Connecticut,  although,  by 
the  laws  of  that  state,  such  note  may  not  be  ne- 
gotiable.    Bowe  V.  Oleott,  ib.  353. 

977.  Bnt  where  the  holder  of  a  negotiable  note 
derives  his  title  under  the  insolvent  laws  of  an- 
other state,  he  cannot  maintain  an  action  on  such 
note  in  his  own  name.  Brush  v.  Curtis,  4  Conn. 
312. 

978.  The  assignee  of  a  promissory  note^  made 
in  Connecticut,  may  sue  in  his  own  name  in  the 
courU  of  New  York.  Lodge  v.  Phelps,  2  Caines, 
Cas.  321. 

979.  A  delivered  a  promissory  note  in  his  favor 
against  B,  to  C,  for  collection.  C,  having  lost 
the  same,  procured  a  new  note  of  B  for  the  same 
amount,  payable  to  A.  A  refused  to  accept  the 
new  note,  and  C,  having  paid  to  A  the  contents 
of  the  note,  brought  a  suit  upon  it  against  B,  in 
A's  name.  It  was  held,  that  the  action  miffht  be 
maintained,  notwithstanding  the  refusal  of  A  to 
accept  the  note.  Famswortk  v.  Sweet,  5  N. 
Hamp*  SG7. 
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380.  A  made  a  note  payable  to  C,  and  pro- 
cured C,  and  aflerwards  D,  to  indorse  it  for  hit 
accommodation.  A  failed  to  take  ap  aaid  note, 
when  it  waa  due,  at  the  bank,  and  C  and  D,  afler 
notice  of  auch  failure,  came  separately  to  the 
bank,  and  took  it  up,  each  paying  a  moiety.  In 
an  action  brought,  more  than  three  years  after- 
wards, by  D  against  C,  to  recover  back  the  money 
paid  by  D  on  Die  note,  it  was  held,  that  these  cir^ 
cumstances  furnished  sufficient  evidence  that  the 
indorsement  was  joint,  and  that,  each  haying 
paid  what  in  such  case  he  was  compellable  to 
pay,  no  recovery  could  be  had.  Taleott  v.  Cog^ 
we//,  3  Day,  511. 

S^l.  Notes  were  sent  by  A  to  B,  by  amement, 
to  be  substituted  for  draughts  held  by  6  as  secu- 
rity for  a  debt  due  to  him  from  A.  d  did  not  re- 
turn the  draughts  according  to  agreement,  but  col- 
lected a  part  from  the  acceptor,  and  gave  him  a 
discharge  in  full,  and  then  brought  a  suit  on  the 
notes.  It  was  held,  that  he  had  not  a  legal  title 
to  the  notes,  so  as  to  maintain  an  action,  as  in- 
dorsee, against  the  maker.  Skepard  v.  Hall^  1 
Conn.  494. 

982.  A  and  B,  resident  in  the  state  of  Indiana, 
being  at  New  Orleans,  the  latter  sued  the  former 
there  on  his  indorsement  of  a  note,  which  the 
maker  had  failed  to  pay  when  due.  On  being 
served  with  process,  A  paid  the  money,  and  after 
his  return  sued  B,  in  order  to  recover  it  back. 
Held,  that  he  had  no  right  of  action.  Watsom  v. 
CunniMkamy  1  Blackf.  321. 

QS3,  Where  two,  in  the  course  of  business,  re- 
ceive a  note  payable  to  them  jointly,  and  one 
dies,  the  other  shall  not  have  the  whole  by  sur- 
vivorship. Woodman  v.  Barker ^  2  N.  Iiamp. 
479. 

964.  A  note,  given  to  the  heirs  of  a  person  liv- 
ing, is  &  sufficient  description  for  them  to  take  by. 
Bacon  v.  Fitch,  1  Root,  181. 

985.  Where  a  promissory  note  was  made  pay- 
able to  A  B  or  C  D,  it  was  held  to  be  evidence 
of  a  contract  with  A  B  and  C  D  jointly,  and  that 
neither  could  maintain  an  action  on  it  separately. 
WUlougkby  v.  WiOoughby,  5  N.  Hamp.  244. 

986.  If  a  note,  signed  by  A,  individually,  be 
declared  on,  as  "  executed  for  and  in  behalf  of 
B,  by  his  agent  A,"  the  variance  will  be  fatal. 
Rossiter  v.  Marshj  4  Conn.  196.  So,  if  such  note 
be  declared  on  as  the  act  and  deed  of  B.  ib, 

987.  If  the  promisee  of  a  negotiable  note,  who 
has  commenced  an  action  in  his  own  name,  after- 
wards parts  with  his  interest  therein  by  indorse- 
ment, he  can  no  longer  sustain  the  action.  Lee 
V.  JUson,  9  ib.  94. 

988.  Where  a  note  is  made  jointly  and  sever- 
ally by  several  promisors,  payable  to  the  order 
of  one  of  them,  and  is  by  him  indorsed  and  nego- 
tiated, it  is  to  be  deemed  a  joint  and  several  debt 
due  to  the  holder  from  the  promisors,  in  the 
same  manner  as  if  the  payee  had  not  been  one 
of  them.  American  Bank  y.  DooUtUe,  14  Pick. 
123. 

989.  A  joint  and  several  note  was,  after  its 
execution,  signed  by  a  third  person  by  agreement 
with  the  holder  and  one  of  the  promisors.  An 
action  cannot  be  maintained  against  all  three 
signers.    Jvee  v.  PickeU,  2  M*Cord,  271. 

990.  A  person  holding  a  promissory  note  as  a 
trustee  may  bring  an  action  upon  it  in  his  own 
name ',  but  a  person  holding  a  note  a*  a  mere  de- 
positary and  agent,  must  bring  an  action  upon  it 
in  the  name  of  his  principal.  Skertcood  v.  Rou$, 
14  Pick.  172. 

991.  A  promissory  note,  payable  to  bearer, 
may  be  sued  in  his  name,  though  tranafiliied  •£• 


ter  it  became  doe.      Rankin  v.   Woodwcrtk,  % 
Watts,  134. 

992.  H.,  J.,  and  W.,  drew  a  note,  to  be  die- 
counted  at  the  Chenango  Bank,  and  payable  to 
the  bank.  On  the  bank  s  declining  to  discount 
it,  B.,  an  attorney  at  law,  at  the  request  of  H., 
advanced  htm  the  money,  under  an  agreement 
that  the  note  should  be  left  at  the  bank,  as  trus- 
tee for  B.,  for  his  secority.  B.  afterwards  ob- 
tained judgment  against  H.  for  money  lent,  but 
it  was  not  satisfied.  He  then  brought  an  action, 
in  the  name  of  the  bank,  against  all  three  of  the 
makers.  Held,  that  he  should  recover.  Bank 
of  Ckenango  v.  Hyde,  4  Cow.  567. 

993.  A  joint  and  several  promissory  note  of  J.  A, 
S.,  who  had  been  partners,  made  payable  to  a  bank 
for  tiie  purpose  of  being  discounted  to  pay  partner- 
ship debts,  was  delivered  by  J.  to  one  of  his  sep- 
arate creditors.  The  bank  reftised  to  discount  it, 
or  indorse  it  without  recourse,  or  authorize  the 
creditor  to  commence  an  action  in  their  name 
The  creditor  filed  a  bond  of  indemnity  with  the 
bank,  but  the  directors  did  not  act  upon  it.  It 
waa  held,  that  the  creditor  could  not  maintain  an 
action  upon  the  note  in  the  name  of  the  bank, 
without  its  consent,  express  or  implied  ;  that  it 
could  not  be  implied  finom  these  circumstances ; 
that,  even  with  such  consent,  such  action  could 
not  be  maintained,  because  the  bank  had  refused 
to  discount  the  note;  and  that  such  creditor 
could  not  maintain  an  action  in^my  form  against 
S.,  it  being  fimndulent  in  J.  to  appropriate  it  for 
the  payment  of  his  separate  debts.  Adams  Bank 
V.  Jones,  16  Pick.  574. 

994.  After  the  death  of  one  of  two  defendants, 
in  an  action  upon  a  promissory  note,  the  suit 
should  be  prosecuted  against  the  survivor.  GayU 
V.  Agee,  4  Port.  507.' 

9&.  A  promissory  note,  made  by  several  per- 
sons, may  be  declared  on  as  made  by  one  of  such 
persons  alone,  in  Alabama.  Miller  y.  Sneads^ 
Minor,  27. 

996.  After  the  death  of  one  of  the  makers  of 
a  joint  promissory  note,  the  remedy  at  law  exists 
alone  against  the  surviving  makers,  and  is  extin* 
guishea  against  the  representatives  of  the  de- 
ceased drawer.  Osgood  v.  Spencer,  2  Har.  A 
Gill,  133. 

9Sf7.  A  note,  payable  to  A  or  B,  will  support 
an  action  by  either  A  or  B,  severally.  Ellis  y. 
M^Lemoor,  1  Bailey,  13. 

998.  Since  the  Maryland  act  of  1811,  c.  161, 
separate  actions  cannot  be  brought  on  a   joint 
promissory  note  made  by  two  persons.     Pike  v 
Daskiell,  7  Har.  &  J.  466. 

999.  A  promissory  note,  given  by  one  member 
of  a  commercial  company  to  another  member,  for 
the  use  of  the  company,  will  support  an  action  at 
law  by  the  payee  against  ^the  maker,  notwith- 
standing both  were  partners  in  that  company , 
and  the  money,  when  recovered,  would  belong  to 
the  company.  Van  J^tss  v.  Forrest,  8  Cranch,  30. 

1000.  Where  a  promissory  note  is  in  the  usual 
form,  but,  by  an  agreement  between  the  parties, 
half  the  money  is  for  the  benefit  of  a  third  per« 
son,  suit  must  be  brought  in  the  name  of  the 
payee,  or  his  assignee,  ror  the  whole.  Brooking 
V.  Clarke,  2  Litt.  197. 

1001 .  A  gives  to  B,  to  be  diseonnted  at  a  bank, 
a  joint  and  several  note,  signed  by  himself,  and 
by  C  as  his  surety,  and  payable  to  the  bank.  The 
bank  refused  to  discount  it,  or  authorize  a  suit  in 
its  name.  Held,  that  B  could  not  maintain  an 
action  in  his  own  name  against  C,  without  proof 
of  some  priyity  between  them.  AUen  y.  Ayres,  3 
Pick.  896. 
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lOOS.  Wheie  A  pat  the  name  of  B  to  a  prom- 
isaory  note  without  anj  aatbortty  from  B,  and  the 
note  was  delirered  to  the  payee  for  a  valuable 
consideration,  it  was  held,  that,  under  these  cir- 
oumatanoes,  the  law  would  presume  that  A 
intended  to  bind  himself,  and  that  he  might  so 
bind  himself,  and  that  he  was  liable  in  an  aetion 
against  him  in  his  true  name  on  the  note,  upon 
a  count  alleging  that  he  made  the  note  by  the 
name  of  B.  Bank  w,  Flanders.  4  N.  Hamp. 
239. 

1003.  In  an  action  on  a  promissory  note  m 
Indiana,  brought  by  an  assignee,  the  declaration 
should  state  &e  assignment  to  be  made  on  the 
note  under  the  hand  of  the  assignor.  J^cher  r, 
^Mmeer^  3  Blaekf.  405. 

1004.  In  assumpsit,  plaintiffs  declared  that,  in 
payment  of  a  precedent  debt,  they  receiTed  of  de- 
fendants a  note  appearing  to  be  the  note  of  H.  & 
Co.,  and  T.,  indorsed  by  £.  H.,  relying  solely  on 
the  solvency  of  T.,  and  that  his  name  theeeon 
was  forged.  On  a  trial  on  the  general  issue,  the 
judge  instructed  the  jury,  that,  if  T.*s  name  was 
forced,  this  of  itself  gave  the  plaintiffs  a  right  of 
action  on  the  original  consideration.  The  judg- 
ment being  reversed  for  error  in  this  charge,  and 
the  cause  remanded,  the  plaintiffs,  in  aa  amended 
declaration,  stated  the  legal  steps  which  they  had 
taken  to  make  the  several  liabilities  appearing  on 
the  note  available ;  that  the  indorser's  name  was 
forged,  and  that,  when  the  note  was  transferred, 
H.  &  Co.  and  £*.  H.  were  and  have  continued  in- 
solvent, 4bc.,  adding  the  general  counts.  Meld, 
that  the  former  judgment  was  not  a  bar  to  Uie 
suit.  Held,  also,  that,  under  the  general  counts, 
it  was  competent  for  the  plaintiflS  to  prove  the 
original  eonsidemtion,  and  the  circumstances 
going  to  show  that  the  note  was  of  no  value,  and 
that  the  defendants  had  not  been  prejudiced  by 
its  not  being  returned  to  them.  JVance  v.  Pope^ 
1  Stew.  220.    8.  P.  Pms  v.  Jfance^  ib.  354. 

1005.  The  holder  of  a  promissory  note,  pay- 
able in  cattle  to  B.  K.  or  bearer,  may  recover 
upon  it  in  his  own  name.  But  he  must  aver  and 
prove  thai  the  note  was  delivered  to  him  for  a 
£ood  consideration.  Byingtou  v.  QfUings^  2 
Hara.  227. 

1006.  A  payee  of  a  note,  although  he  ma^  have 
written  an  assignment  on  the  back  of  li,  can 
maintain  an  action  thereon  in  his  own  name,  and 
his  describing  himself  '^assij^ee  "  of  the  person 
to  whom  he  made  the  assignment  may  be  re- 
jected as  surplusage.    BrinkUy  v.  Owng^  Breese, 

1007.  A,  B,  and  C,  joint  owners  of  goods,  agree 
to  make  a  sale  lor  notes  payable  to  bearer,  and 
that  D  shall  be  bearer,  to  collect  and  hold  the  prc»- 
ceeds,  subject  to  their  joint  order.  B  becomes 
a  purchaser,  and  gives  such  note.  Held,  that  D 
can  collect  it  by  an  action  at  law.  Smith  v.  Bkt* 
ton,  3  Verm.  233. 

1008.  In  Tennessee,  the  holder  of  a  note,si||rned 
by  A  B  dt  Co.,  may  sue  A  B  alone  upon  it  m  an 
action  of  debt.     Gratz  v.  Shcmp,  Cooke,  494. 

1009.  A  note  payable  to  A,  guardian  of  B, 
must  be  sued  in  A's  name,  and  not  in  that  of  B's 
administrator.  In  su^  case,  judgment  would  be 
arrested.     Wktdock  v.  fVkulock^  5  V«in.  433u 

1010.  An  action  on  a  prooiiasory  note  indorsed 
in  blank,  belonging  to  a  bank,  may  be  sued  by 
receivers  or  assignees  in  fheir  proper  nanses,  as 
indorsees,  without  specify  ing  their  oficial  chane- 
ter.     Httxton  v.  Buhcp,  3  Wend.  13. 

1011.  An  acifon  cannot  be  maintained  by  the 
assignee  of  a  note  payable  to  beamr,  dissc^ 
on  &e  note,  whnff»  the  nufstiihility  of  nwii 
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has  been  destroyed  by  an  insolvent  dischat]ge  of 
the  maker.     Moore  v.  VieU^  4  Wend.  420. 

1012.  Nor  can  such  assignee  avail  himself  of 
a  new  promise  subsequent  to  that  discharge^ 
unless  it  be  made  to  him  personally,  to  his  agent| 
or  to  a  third  person,  to  pay  the  assignee,  t^. 

103 3.  And  where,  at  the  time  of  the  transfer  of 
such  note,  it  was  agreed,  between  the  payee  and 
the  assignee,  that  the  payee  should  be  a  witness 
to  prove  the  new  promise,  and  the  transfer  was 
made  expressly  upon  such  understanding,  al 
though  it  seems  that  such  agreement  did  not 
render  the  payee  an  incompetent  witness,  it  was 
held,  that  the  jury  ought  to  have  been  instructed 
that  it  went  far  to  impeach  his  credibility,  ih. 

1014.  In  Connecticut,  promissory  notes,  in  re 
l^ard  to  tlie  form  of  action  and  the  mode  of  declar 
mg^  are  treated  as  specialties,  and  actions  on 
them  must  be  brought  in  the  name  of  the  per- 
sons having  the  \ef^  title.     CkofUn  v.  Canada^ 
8  Conn.  286. 

1015.  Therefore,  an  action  on  a  promissorj 
note,  payable  to  B,  C,  and  D,  as  trustees  lor  thie 
society  of  E,  must  be  brought  in  the  name  of  the 
trustees,  and  not  in  the  name  of  the  society,  ib. 

1016.  A  several  suit  and  fudgflsent  against  one 
of  two  joint  makers  of  a  promissory  note  is  no  bar 
to  a  joint  action  against  both  upon  the  same  note. 
Sheeky  v.  MandsrmiU,  €  Crancb,  253. 

1017.  The  whole  of  a  iomt  note  is  not  mofgU 
in  a  judgment  against  one  of  the  makem,  in « 
several  suit  against  him,  but  the  other  may  be 
charged  in  a  subnequent  joint  actioo  if  he  pleads 
severally,  ih, 

1018.  A  nMide  a  note,  payable  i^  B  ftr  ordnr 
at  a  future  day,  and  unde^  the  note  a  condition 
was  written,  and  signed  by  A  and  B,  Uiat  A 
should  do  certain  acts  by  sveh  fntuve  day,  which 
acts  being  done,  B  was  to  ffelin<piish  all  claims  te 
the  note.  The  note  and  agreement  were  lodged 
with  C,  who,  in  case  of  the  failuveof  A  to  do  thn 
acts  by  the  time  stipnlated,  was  to  deliver  the 
note  to  B.  A  lailed  to  do  the  aels,  and  C^  harinp^ 
separated  the  note  from  the  agreement,  delivered  it 
to  B,  who  transferred  it  by  indorsement  to  D.  It 
was  held,  that  an  action  might  be  maintained  in 
the  name  of  D.  Mocdg  v.  Lmvkt^  2  N.  Hamp. 
171. 

1019.  Where  n  note  is  made  payable  to  the 
name  of  some  person  not  having  any  interest, 
and  not  intended  to  become  a  party  in  the  trans^ 
action,  whether  a  person  of  snch  a  name  ie 
or  is  not  known  to  exist,  the  payee  may  be 
deemed  fictitious.    Foster  v.  SkaAuek^  ih.  446. 

1020.  Where  a  promissory  note  has  been  taken 
up  by  the  last  indorser,  it  does  not  cease  to  be 
negotiable,  but  the  person  to  whom  he  transfers 
it  may  recover  upon  it,  in  his  own  name,  against 
any  party  who  would  be  liable  to  such  last  in* 
dorser.     Havens  v.  Hwdingten^  1  Cow.  387. 

1(^1.  A  note  drawn  payable  and  negotiable  at 
the  office  of  the  Kentnokv  Insurance  Company, 
indorsed  in  blank,  actuary  discounted  at  that 
bank,  and  taken  up  by  the  payee,  is  not  eztin- 

Sttished  thereby,  and  the  payee  d^  maintain 
ebt  en  the  note.  Bradford  v.  Ross^  3  Bihh,  338. 
X022.  Where  a  note,  made  by  14  promisors, 
was  taken  up  by  four  of  them,  who  gave,  in  satis- 
faction  thereof,  their  own  joint  and  several  negd* 
tiable  note,  it  wae  held,  that  this  was  a  payment 
of  the  former  note,  and  that  the  firar  might  main* 
tain  an  action  for  contribution  against  a  co-prom- 
isor in  the  first  note.  Ckamdler  v.  BrainaTd  14 
Pick.  285. 

1023.  The  new  note  having  been  received  on 
tbe  jniot  oiedit  of  the  fonr,  they  oigbt  to  join  in 
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an  action  for  contribution.    Chandler  ▼.  Brainard^ 
14  Pick.  285.  * 

1024.  In  inch  action,  the  plaintiffs  are  entitled 
to  judgment  against  the  defendant  for  one  four- 
teenth part  of  the  amoont  of  the  note  which  has 
been  paid,  ib, 

1056.  A,  having  an  account  urainst  a  corpora- 
tion, settles  with  B,  the  agent  of  the  corporation, 
and  takes  his  note  for  the  amount  due,  and  the 
corporation  settled  with  B,  and  paid  him  the 
amount  of  A's  account.  Held,  that  A's  demand 
against  the  corporation  was  extinguished  by  his 
taking  the  promissory  note  of  their  agent  for  his 
debt.  Wright  v.  Wart  Company^  1  N.  Hamp. 
281. 

1026.  A  third  person  paid  a  note  to  the  payee, 
and  took  it  away  without  indorsement.  A  year 
aflerwards,  he  procured  an  indorsement  from  the 
payee,  and  an  authority  to  commence  an  action 
in  his  name  against  the  maker  and  sureties. 
Held,  that  the  evidence  showed  that  the  pay- 
ment was  for  the  benefit  of  the  maker,  that  such 
payment  discharged  the  note,  and  that  the  action 
would  not  lie.  Merrimack  Bank  r.  Parker ^  7 
Pick.  88. 

1057.  If  any  part  of  a  note  or  bond  is  to  be  dis- 
charged in  personal  services,  it  is  not  assignable. 
Halbert  v.  Deeringj  4  Litt.  9. 

1028.  Where  a  man  purchases  a  note  without 
assignment  and  without  recourse,  he  can  claim 
nothing  against  the  seller,  in  any  event,  on  the 
ground  of  contract.     Tripleit  v.  Holly ^  ib.  130. 

1029.  A  note  due  August  1, 1832,  was  assigned 
by  this  indorsement:  **ray  the  within  to  S.  after 
the  1st  day  of  October,  1834.  I  will  be  respon- 
sible if  the  money  can't  be  made  of  H.,  (the 
maker,)  interest  excepted,  until  this  day,  Nov. 
30, 1833.'*  It  was  held,  that  this  assignment  did 
not  give  the  assiffnee  a  right  to  sue  in  his  own 
name  before  October  1, 1834.  Haney  v.  SangS' 
fm,  3  Dana,  246. 

1030.  Bonds  and  notes  assigned  under  the 
Kentucky  statute  are  not  governed  by  mercan- 
tile law,  and  the  assignee  cannot  maintain  an 
action  against  a  remote  assignor.  Drake  v. 
JoAnsim,  Hardin,  218. 

1031.  Where  suit  is  brought  in  the  name  of  a 
payee  of  a  negotiable  note,  and  he  disclaims  any 
interest  in  the  note,  or  any  knowledge  of  the 
pendency  of  the  suit,  and  it  appears  that  the  note 
was  paid  and  taken  by  a  third  person,  it  will  be 
considered  as  evidence  of  payment  on  the  part  of 
the  defendant,  unless  such  third  person  comes  in 
and  shows  that  he  paid  and  took  it  under  such 
circumstances  that  he  is  entitled  to  be  treated  as 
an  assignee.    Phelps  v.  Mahurin,  6  N .  Hamp.  535. 

1032.  A  special  promise,  by  the  maker  of  a  note 
or  instrument  not  negotiable  in  the  hands  of  an 
assignee,  to  pay  the  note  to  him,  does  not  merge 
the  original  promise  on  the  note,  but  the  assignee 
may  maintain  an  action  in  his  own  name  upon 
the  special  promise  to  himself,  or,  in  the  name  of 
the  payee,  upon  the  note.  Hatch  v.  SpeariiL,  2 
Fairf.  354. 

1033.  On  the  note  being  assigned,  the  second 
assignee  cannot  avail  himself  of  the  special 
promise  made  to  the  first  assignee  as  the  founda- 
tion of  an  action,  but  must  resort  to  his  action  on 
the  note.  ih. 

1034.  A  note  was  indorsed  by  A  for  the  ac- 
commodation of  the  makers,  wno  were  at  the 
time  in  good  credit.  Before  negotiating  the 
note,  they  became  insolvent,  and  promised  A  not 
to  part  with  it.  They  afterwards  passed  it  to  B, 
who  had  full  knowledge  of  all  the  circumstances, 
in  satisfaction  of  a  debt  doe  from  them  to  B, 


which  covered  part  of  the  amount  of  the  note, 
receiving  from  B  the  balance  in  cash.  In  an 
action  by  B  against  A  on  the  note,  it  was  held, 
that  B  was  not  a  bona  fide  holder  of  the  note,  and 
could  not  support  the  action.  Skilding  v.  Haight^ 
15  Johns.  270. 

1035.  Held,  also,  that,  as  the  defence  rested  on 
matters  arising  subsequent  to  the  execution  of 
the  note,  one  of  the  maJkers  of  it  was  a  competent 
witness  to  defeat  the  recovery,  and  that  without 
a  release,  being  indifferent  between  the  parties. 
ib.  Powdl  V.  Waters,  17  ib.  177.  Vide  M' Fad- 
den  V.  Maxwell,  ib.  188. 

1036.  Where  a  promissory  note,  indorsed  in 
blank,  has  been  fraudulently  taken  from  the  true 
owner,  and  that  fact  is  shown  at  the  trial,  the 
holder  must  show  himself  to  be  an  innocent  bona 
fide  holder  for  a  valuable  consideration.  Fulton 
Bank  v.  Pheenix  Bank,  1  Hall,  562. 

1037.  The  deposit  of  such  a  note  in  a  bank, 
and  the  giving  of  credit  by  the  bank  to  the  de- 
positor to  that  amount,  do  not  constitute  the 
bank  a  bona  fide  holder  for  a  valuable  considera- 
tion, if  the  depositor  have  not  drawn  the  amount 
from  the  bank.  ib. 

1038.  Where  A,  the  debtor  of  B,  gave  a  note 
to  C  for  the  amount  of  the  debt|  in  order  to  pre- 
vent its  being  attached  by  a  creditor  of  B,  and 
before  any  attachment  had  issued,  and  indorsed 
the  note  to  D,  who  had  advanced  money  for  A, 
held,  that  D,  not  being  privy  to  any  fraud  in  A, 
could  not  be  affected  by  it,  and  could  recover  on 
the  note  as  a  bona  fide  indorsee,  with  considera- 
tion.    Warren  v.  Lynch,  5  Johns.  239. 

1039.  A  recommends  B  to  C,  and  C  there- 
upon trusts  B,  and  takes  his  note  payable  at  a 
certain  time,  and  A  takes  B's  note  for  the  same 
sum,  payable  one  month  after,  conditioned  to  be 
void  if  he  holds  A  harmless  from  said  debt  to  C. 
If  B  fails  to  pay  C,  he  will  be  liable  on  his  note 
to  A,  although  A  has  not  paid  the  debt.  Filly 
V.  Brace,  1  Root,  507. 

1040.  Where  public  agents  sign  a  note,  adding 
their  character  of  agents,  they  are  not  personally 
liable,  unless,  at  the  time  of  the  suit,  they  have 
public  funds  in  their  hands.  They  are  not  liable 
on  the  ground  that  they  have  made  payments  on 
contracts  entered  into  subsequent  to  the  note  on 
which  they  are  sued,  and  thus  exhausted  their 
funds.     Fox  V.  Drake,  8  Cow.  191. 

1041.  The  holder  of  a  notes  payable  to  bearer, 
in  the  possession  of  the  payee  after  due,  cannot 
maintain  an  action  against  the  maker,  if  the 
payee  be  a  mere  agent,  and  the  persons  having 
the  beneficial  interest  in  the  note  forbid  its  pay- 
ment to  him.     Comstock  v.  Hoag,  5  Wend.  600. 

1042.  A  negotiable  note,  the  remedy  on  which, 
after  being  barred  by  the  statute  of  limitations,  is 
revived  by  a  new  promise,  may  be  transferredi 
and  an  action  maintained  on  it  in  the  name  of  the 
indorsee.     Dean  v.  Hewitt,  ib.  257. 

1043.  The  law  presumes  all  persons,  who  ^t 
accommodation  from  a  bank,  to  know  the  previa* 
ions  of  the  charter  fixing  the  law  of  the  contrac* 
Hays  V.  State  Bank,  Mart.  A  Terff.  179. 

1044.  A  nominal  plaintiff,  who  nas  transferred 
his  interest  in  a  note  sued  on,  cannot  fraudu- 
lently discontinue  the  action  and  defeat  the 
rights  of  the  real  plaintiff.  Morris  v.  Peay,  1 
mi,  S.  C.  35. 

1045.  Where  A  had  lent  B  a  note  for  his  ac- 
commodation, which  B  afterwards  made  his  own 
by  voluntarily  paying  for  it  without  taking  an 
indorsement,  and  it  turns  out  that  the  maker  of 
the  note  was  insolvent  at  the  time,  A  is  not  lia- 

1  ble.    Brumby  v.  Dugan^  2  ib.  608. 


PROMISSORY  NOTE. 


299 


1046*  Where  the  maker  of  a  note  receivet  xtfrom 
the  holder,  to  procare  the  signature  of  a  surety, 
bat,  after  snch  signature,  does  not  redeliver  it,  the 
surety  is  not  liable  thereon.  If  the  note  were 
originally  intended  to  be  joint,  it  seems  neither 
signer  would  be  holden  on  the  note  in  such  case, 
and  this  whether  they  were  principal  and  surety, 
or  both  principals.  Chamberlain  v.  Hopps^  8 
Verm.  94. 

1047.  If  a  note  be  executed  by  A  as  principal, 
and  B  and  C  as  sureties,  drawn  payable  to  a 
bank,  to  enable  A  to  have  the  note  discounted 
b^  the  bank,  and  A  sells  it  to  D,  unless  the  bank 
discount  it.  A,  B,  and  C  are  not  liable  upon  it. 
Conway  r.  Bank  of  U.  States^  6  J.  J.  Marsh. 
128. 

1048.  A,  as  the  agent  of  the  plaintiff,  sold 
goods  to  the  de^dant,  for  which  he  took  his 
promissory  note,  and  procured  it  to  be  dis- 
counted, and,  the  defendant  having  failed,  the 
note  was  taken  up  by  B  for  the  honor  of  A.  The 
defendant  applied  for  his  discbarge  under  the  in- 
solvent  act,  and  became  a  petitioning  creditor  for 
the  amount  of  the  note  which  he  had  taken  up. 
After  the  defendant's  discharge,  the  plaintiff  paid 
B  the  amount  of  the  note,  and  brought  an  action 
against  the  defendant,  for  money  paid.  Held, 
that  B,  by  petitioning  with  the  defendant,  re- 
leased the  other  parties  to  the  note,  and  that, 
therefore,  the  plaintiff's  payment  of  its  amount 
to  B  was  in  his  own  wrong,  and  gave  him  no 
right  of  action  against  the  maker.  Lyruh  v.  Rey- 
nolds j  16  Johns.  41. 

1049.  If,  however,  the  indorser  consents  to  the 
discharge  of  the  maker,  the  reason  for  holding 
Aim  discharged  does  not  apply.  Bruen  v.  Mar- 
quand^  17  ib.  68.  Vide  Seymour  t.  Mintum.  ib. 
169. 

1050.  A  payment  by  an  obligor  to  an  obligee, 
after  notice  that  the  note  is  in  the  hands  of 
another,  who  claims  a  beneficial  interest  therein, 
is  in  his  own  wrong.  Johnston  y.  LewiSj  1  A.  K. 
Marsh.  401. 

1051.  A  note  payable  to  A,  administrator  of  B, 
IS  due  to  A  in  his  own  right,  and  he  may  sue 
on  it  without  naming  himself  as  administrator. 
Barnes  v.  ModiseUy  3  Blackf.  253. 

1052.  A  note,  by  which  H.,  G.,  and  K.,  with- 
out annexing  any  designation  to  their  signatures, 
jointly  and  severally  promise  to  pay  $3500,  **  for 
the  Boston  Glass  Manufactory,"  to  the  plaintiffs 
or  order,  which  note  was  given  for  a  note  taken 
up,  signed  by  the  said  K.  as  treasurer  of  said  cor- 
poration, the  original  note  having  been  given  for 
monej  borrowed  by  the  corporation  of  uie  plain- 
tiffs, IB  the  note  of  the  individual  signers,  and 
does  not  bind  the  corporation  ;  and  the  plaintiffs, 
having  recovered  judgment  upon  such  second 
note,  and  assigned  their  interest  in  such  judg- 
ment, cannot  waive  the  note  and  maintain  an 
action  against  the  corporation  upon  the  original 
debt.  Bradlee  v.  Boston  Glass  Manufactory^  16 
Pick.  347. 

1053.  A  note  made  payable  to  "J.  L.,  land 
agent  of  Maine,  or  order,"  ffiven  for  property  sold, 
belonging  to  the  state,  should  be  sued  in  the 
name  of  the  state,  and  not  in  the  name  of  the 
agent.     State  v.  Btnes^  2  Fairf  474. 

1054.  A  note  was  drawn  in  these  words :  *^  We, 
A  and  B,  as  principal,  and  C  and  D,  as  surety, 
promise  to  pay,"  &c.  A  and  B  signed  in  the 
usual  place  of  signature,  and  C  and  D  put  their 
names  on  the  back  of  the  note.  It  was  held, 
that  C  and  D  were  liable  as  joint  promisors  with 
A  and  B.    Palmer  v.  Grants  4  Conn.  389. 

1055.  If  the  payee  of  a  note  payable  to  himself 


or  .bearer  indorses  it,  he  may  be  sued  as  indorser. 
AUwood  V.  Hasddon,  2  Bailey,  457. 

1056.  The  payee  of  a  note  for  $1500  indorsed 
it  to  the  plaintiff,  who  indorsed  and  delivered  it 
to  a  bank.  The  note  was  protested  by  the 
bank  for  non-payment  when  it  fell  due,  and 
notice  was  given  to  the  payee,  who  afterwards 
paid  the  bank  $800,  and  promised  to  pay  the 
residue.  The  bank  sued  the  plaintiff  as  indorser, 
and  recovered  judgment  against  him  for  the  bal- 
ance due  on  the  note.  The  plaintiff  afterwards 
paid  $380  to  the  bank,  who  continued  in  posses- 
sion of  the  note.  The  plaintiff  then  brought  an 
action  against  tlie  payee,  as  indorser  of  the  note. 
Held,  that,  though  the  plaintiff  could  not  main- 
tain an  action  on  the  note,  as  it  had  not  been 
fully  paid,  and  was  the  property  of  the  bank,  he 
could  maintain  the  action  against  the  defendant 
to  recover  the  $380  paid  by  him,  on  the  count  for 
money  paid.     Butler  v.  Wright^  20  Johns.  367. 

1057.  Where  the  indorser  of  a  note  paid  it  to 
the  indorsee,  and  took  it  up,  and  afterwards 
brought  an  action  against  the  indorsee  to  recover' 
back  the  money  paid,  on  the  ground  of  mistake 
as  to  his  liability ;  to  entitle  nim  to  recover,  it 
will  be  incumbent  on  him,  and  not  on  the  defend^ 
ant,  to  show  either  an  ignorance  of  fact  or  a  mis 
take  of  law  as  to  his  liability  at  the  time  he  paid 
the  note.     Kirkpatrick  v.  Bank,  2  Hill,  S.  C.  577. 

1058.  An  intermediate  indorser  may  sue  a 
prior  indorser  without  showing  actual  payment 
b^  him  to  any  subsequent  indorsee ;  his  posses- 
sion of  the  note  being  prima  fade  evidence  that 
he  has  paid  it.    Jf orris  v.  Badger ,  6  Cow.  449. 

1059.  A  mortgage  given  by  an  indorser  on  a^ 
note,  to  secure  the  note,  does  not  operate  as  a 
payment,  so  that  the  indorser  can  sustain  an 
action  against  the  maker ;  but  if  the  note  is  taken 
up  by  the  indorser,  by  the  payment  of  money  or 
the  transfer  of  land,  he  may  sustain  an  action. 
jSinsUe  v.  Wason,  7  ib.  662. 

1060.  A  gave  a  note  to  B  for  his  accommoda- 
tion, who  indorsed  it  to  C  for  the  full  value.  At 
the  time  C  advanced  the  money,  D  was  present, 
and  promised  C  that,  if  the  note  was  not  paid  at 
maturity,  he  would  pay  it.  The  note  not  being 
paid,  C  sued  A,  and,  while  the  suit  was  pending, 
D  made  to  C  several  payments  on  account  of  the 
note,  and,  at  the  last  payment,  received  from  C 
a  receipt  concluding  as  follows:  ** which  is  in 
full  of  a  note  held  by  me  against  A,  now  in  suit, 
and  proceeds  of  same  properly  belonging  to  D." 
A  few  days  before  the  trial  of  the  cause,  and 
some  months  after  the  last  payment,  the  suit  was 
entered  on  the  docket  for  the  use  of  D.  It 
appeared  that  D  was  entitled  to  the  beneficial 
interest  in  the  note,  and  that  A  had  no  other  in- 
terest than  what  arose  from  an  obligation  to  pros- 
ecute the  suit  for  D's  benefit  Held,  that  as  the 
payment  to  C  was  not  made  by  A,  or  on  his 
behalf,  that  the  suit  could  be  carried  on  for  C's 
benefit,  as  the  equitable  assignee  Williamson  v. 
AUen,  2  Oill  &.  Johns.  344. 

1061.  A  note  payable  to  B.  or  order  was  in- 
dorsed as  follows :  ^'  I  assign  the  within,  for  value 
received,  to  L. ; "  signed  B. ;  but  the  indorsement 
was  erased  just  before  the  jury  was  sworn.  The 
action  on  it  against  the  maker  was  originally 
instituted  in  the  name  of  B.,  for  the  use  of  L. 
Held,  that  the  action  could  not  be  maintained 
upon  the  note,  as  there  was  no  evidence  from 
which  the  jury  could  infer  that  the  payee  and 
plaintiff  was  the  holder  of  the  note.  Bowie  v 
Duwdl,  1  Gill  A,  Johns.  175. 

1062.  Held,  also,  that  the  action  could  not  be 
maintained  on  the  money  oountSi  though  then 
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WM  proof  •faa  expivM  fgnvaim  to  pcy  the  snBi 
demanded  in  Miii,  as  thai  miiat  be  considered  as 
•Buring  to  the  benefit  of  hiro  who  had  a  right  to 
the  note.     Bowie  ▼.  Duvall,  1  Gill  dt  Johns.  175. 

1063.  Several  actions  may  be  brought  at  the 
same  time  against  the  indorser  and  maker,  or 
against  sevenl  makers,  of  a  joint  and  several 
Bote.  Oilman  y.  Carr,  2  Mass.  171.  Porter  ▼. 
/n^roAam,  10  ib.  88,  90.  Simondo  t.  CaUtr^  6 
ib.  18.     HmUer  ▼.  Hampsimd^  1  Mis.  67. 

XVII.    Who  may  he  a  Witness. 

1064.  A  party  to  a  negotiable  instmment  caa- 
Bot  invalidate  it  by  his  own  testimony.  Bank  <9f 
U.  SiaUs  ▼.  i>vim,  6  Pet.  51. 

1065.  Where  two  gave  their  joint  and  several 
Bote,  upon  which  one  was  sued,  the  other  can- 
Bot  be  a  witness  lor  the  defendant.  KiU  v.  Qra- 
ham^  1  M'Cord,  552. 

1066.  In  an  action  by  the  payee  against  the 
er  of  a  note,  the  latter  may  prove  a  parol 

Mreement,  on  the  part  of  the  payee,  made  when 
the  note  was  given,  to  consider  certaia  services, 
rendered  since  the  giving  of  the  note,  as  pay- 
ment of  the  BoAe.  Bagood  v.  Smords^  2  Bailey, 
305. 

1067.  The  payee  of  a  promissory  note,  if  not 
aetaatly  interested,  is  a  competent  witness,  in  a& 
aetion  by  the  holder  against  the  maker^  to  prove 
that  it  has  been  paid.  Btibo  v.  Bostiek^  2  Bailey, 
106. 

1066.  The  payee  of  a  negotiable  note  is  a  con- 
petent  witness  to  prove  the  want  of  considera- 
tion, and  thai  the  note  has  been  altered  in  a 
material  part.  Smitk  v.  C&eiMy,  1  Hill,  8.  C. 
146. 

1069.  The  drawer  of  a  note  is  not  admissible 
to  prove  facts  which  tend  to  discharge  the  in- 
dorser.    Bank  of  Metropolis  v.  Jones^  8  Pet.  12. 

1070.  In  an  action  by  the  assignee  of  a  note, 
payable  to  A  B,  or  bearer,  evidence  of  declara- 
tions made  by  the  payee  while  h^  was  header  of 
the  note,  in  discharge  of  the  mal&r,  is  inadmissi- 
ble ;  the  payee  himself  being  a  competent  wit- 
ness in  SQch  case.  WhUaker  v.  BreKW,  8  Wend. 
490. 

1071.  In  aB  actioB  by  the  holder  against  the 
'Ddorser  of  a  promissory  note,  the  maker  of  the 
Bote  is  a  competent  witness,,  unless  the  note  is 
an  accommodation  note.  Hubbly  v.  Breton,  16 
Johns.  70. 

1072.  In  an  action  against  the  indorser  of  a 
promissory  note,  the  maker  has  no  such  direct 
interest  in  the  event  of  the  suit  as  to  exclude 
him  from  giving  testimony  on  behalf  of  the  plain- 
tiffs, they  having  recovered  a  judgment  against 
him  on  the  note.  Bank  of  ColuuAia  v.  Magru- 
dor,  6  Har.  &  J.  172. 

1073.  Where  the  maker  expressed  his  doubts, 
or  his  voir  dirs,  of  his  interest  in  the  event  of  the 
suit,  and  repvesented  it  to  depend  upon  the  ques- 
tion whether  the  act  of  limitations  conld  be 
pleaded  to  a  claim  he  had  against  the  indorser, 
in  case,  on  a  recovery  against  him  by  the  plain- 
tiff, he,  the  witness,  riiould  be  sued  by  the  in- 
dorser, it  was  held,  that  be  was  competent,  ih. 

1074.  The  drawer  of  a  promissory  note  is  a 
ccmipetent  witness,  in  an  action  on  it  by  the 
holder  against  the  payee,  to  prove  a  usurious 
consideration  for  the  note.  Hunt  v.  Edward*. 
4  Har.  4b  J.  2ti3.  • 

1075.  Evidence  of  the  hand-writing  of  the  sub- 
scribing witness  to  a  promissory  note,  or  of  the 
■ignatupfr  of  the  SMker,  and  his  admission  of  its 
•aecvtion,  is  not  admistiUe  in  an  action  agaia^ 


the  maker,  brought  by  the  sal 

who,  after  attesting  the  note,  became  the  assignee 

thereof.     Bennot  v.   Robinson^  3  Slew,  dt  Port. 

227. 

1076.  A,  the  payee  and  indorser  of  a  note" 
made  by  B,  for  the  accommodation  of  C ;  where 
A  guarantied  its  payment  by  C  at  maturity,  it 
was  beld^  that  A  was  a  competent  witness  m  a 
suit  by  B  against  himself.  Robertson  v.  Stewoart^ 
5  Watto,  442. 

1077.  The  payee  of  a  promissory  note  is  a 
competent  witness  to  prove  it  an  accommodattoa 
note,  though  the  maker  was  indebted  to  the* 
payee  of  tie  note  at  the  time  it  was  made.  Bank 
of  Pennsylvania  v.  M'Calmont^  4  Rawle,  307. 

1078.  A  drawer  is  a  competent  witness  for  the 
indorser  of  a  promissory  note,  though  be  has  giv- 
en the  indorser  a  judgment  ^md  mortgage,  to 
secure  him.     GrifiA  v.  Reford,  1  ih.  196. 

1079.  The  payee  of  a  promissory  note,  having 
indorsed  it  without  recoiirse,  is  a  eompeteivt  wit^ 
ness  for  the  indorsee,  in  an  action  against  tho* 
maker,  to  prove  a  new  promise  within  six  years. 
Howe  V.  TAempssn,  2  Fairf.  152. 

1080.  In  an  action  upon  a  promissory  note,  by 
the  indorsee  against  the  drawer,  the  payee  m  m 
competent  witness  to  prove  that  the  note  ha# 
been  paid  to  the  plaintiff.  Ringgold  v.  Tysom^ 
3  Har.  4b  J.  172. 

1061.  So,  also,  to  prove  that  the  note  was  gtf^ 
en  on  a  usurious  consideration,  ih. 

1082.  Where  the  holder  of  a  nots,  payable  to 
bearer,  tranfers  it  to  another  persoB,  for  a  valn^* 
ble  consideration,  under  an  agreement  that  the 
persoB  to  whom  it  is  transferred  shall  oolleat  it 
at  his  own  risk,  he  is  not  a  e— ipetSBt  pitiiesB 
for  such  person,  ib  an  aetion  by  him  on  the  note, 
as  he  is  still  responsible,  if  the  note  should  prove 
to  be  a  forgery.     8kairor  v.  £Aie,  16  Johns.  201. 

1063.  An  iadorser  of  a  promissory  note,  ia  » 
suit  against  the  maker,  ie  a  eocBpetent  witaess  t» 
prove  that  it  was  given  to  the  plaintiff  to  tako 
up  two  other  notes,  indorsed  by  the  witness  to 
the  i^atntiff,  and  on  which  two  notes  liie  plain- 
tiff had  received  more  than  legal  interest.  Tn^ 
hiU  V.  Davis,  20  Johas.  265. 

1084.  A  broker,  who  has  charged  usurious  m^ 
terest  on  a  Bote,  is  a  competent  witness  to  prove 
that  the  note  had  been  afterwards  sold^  at  a  legal 
rate,  to  the  defendant.  Jones  v.  Hdke,  2  Jofaao. 
Cas.60. 

1085.  In  an  aetioB,  by  the  indorsee  agaiast  tbo 
maker  of  a  promissory  note,  the  indorser  is  sbp 
incompetent  witness  to  prove  that  it  was  mado 
upon  a  usurious  coasideration,  and  that  tho 
plaintiff  was  ac<piainted  with  the  fiust  of  vsory 
at  the  time  he  took  the  note.  Mann  v.  Swamn, 
14  Johns.  270.  Vide  Myers  t.  Palmet,  18  ihu 
167. 

1066.  A  party  to  a  aegotiaUe  instrument  may 
be  a  witness  to  prove  ftots  snbseqnent  to  its  dno 
execution,  and  which  do  not  invalidate  it  in  its 
inception,  though  they  go  to  destroy  the  titla  of 
the  holder.   Woodknil  v.  Holmes^  10  ih.  231. 

1067.  One   whose  interest  is  removed,  may 
be  called  as  a  witness  to  hnpuga  a  promisBorf 
note  which  he  hss  iadersed.     H^bmon  v.  Cso 
set,  6  S.  4b  R.  113. 

1088.  Where  the  deieadant,  in  an  action  by 
the  holder  of  a  note,  not  negotiable,  against  the 
payee,  alleg^ing  that  the  defendant  had  assigned 
it  to  the  plaintiff,  and  had  afterwards  withdraws 
a  suit  brought  hy  the  platntifl^  in  the  name  of  the 
payee,  against  the  maker,  and  had  therebv  de- 
feated tie  ooUsction  of  the  note,  offeied  the 
aa  a  witiws,  to  prove  that  be  had  paid 
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the  note  t»  Ui^  P>B>ycf  f»«TioM  to  tke  aH^egeA 

ftMigoment,  and  that  it  bad  nerev  been  in  net 
aaai^ed  to  the  pkinttfiV  >t  wae  held,  that  avch 
witness  had  no  interest  in  the  event  of  the  sait, 
and  was  therefore  competent.  Fitch  y.  Boards 
man,  19  Conn.  345. 

1069.  In  a  suit,  by  the  holder^  agatnat  the 
drawer  oC  a  note^  the  indorser  cannot  piove 
the  dvawer'a  hand-writing.  G^^gkegwty.Reidy 
S  Whartl52. 

lOiM^.  The  indorser  and  drawer  of  a  promissory 
note,  payable  to  his  own  order,  is  a  competent 
witness,  in  a  suit  by  the  indorser,  to  prove  the 
hand-writbif  of  the  acceptor.  Reid  t.  Gwgkegan, 
1  Miles,  S04. 

1091.  In  an  action  by  the  indorsee,  against  the 
maker,  the  indocser  is  a  competent  witness  to 
prore  that  the  defendant  had  notice  of  the  in- 
dorsement before  he  ac<iaired  a  claim  on  the 
indorser,  which  he  offers  to  set  off".  ZtigUr  y. 
Qrayy  12  S.  4b  R.  43. 

1092.  The  indorser  of  a  promissory  note,  ^ven 
for  his  own  accommodation,  cannotbe  a  witness 
for  the  maker,  to  prove  it  an  accoounodation  note, 
when  it  has  been  discounted  by  the  holder,  if 
such  indocser  has  given  the  maker  a  bond  of  in- 
demnity. Bumk  ef  Montgomery  v.  Walker,  9  ib. 
229. 

1093.  In  such  ease,  the  holder  does  not  dis- 
charge the  maker  by  giving  the  indorser  time.  ib. 

1094.  The  dedaratrons  of  the  former  president 
of  a  bank,  who  is  not  a  party  to  the  suit,  respect* 
ing  payments  on  a  note,  are  not  admissible. 
SteHmg  V.  JMsrietta  Company,  Jl  ib.  179.  Stew- 
art V.  Huntingdon  Bank,  ilh  267. 

Ii095.  Where  a  promissoty  note  is  indorsed  by 
three,  and  afterwards  men  up  to  one  of  them, 
on  taking  a  bond  from  the  three,  it  was  held,  that, 
on  a  soit  for  the  benefit  of  the  indorser  to  whom 
the  note  was  grven^  the  ether  indorser  was  a  good 
witness.    Juniatta  Bank  v.  Brown,  5  ib.  226. 

1096.  One  who  has  given  a  bond  and  judg- 
ment, as  ci^ateral  security  for  a  note  indorsed 
by  the  defendant,  is  not  a  witness  for  the  defend- 
ant, to  prove  that  the  note  is  paid.  Stertimg  v. 
Marietta  Trading  Company,  11  ib.  179. 

1^097.  A  delivered  to  B,  in  payment  of  a  debt, 
a  promissory  note  made  by  C.  Afterwards,  A 
paid  to  B  the  amoont  of  the  note,  and  took  and 
passed  it  to  D.  In  an  action  on  the  note,  by  D 
against  C,  it  was  held,  that  the  declarations  of  A, 
that  the  note  was  an  aceoasMdatioR  note,  were 
not  evidence  for  the  defendant.  Rose  v.  Kmgkt, 
4  N.  Hamp.  236. 

108&  The  first  indorser  of  a  negotiable  prom- 
issory note  is  competent,  without  a  release,  to 
prove,  in  a  suit  by  the  bolder  against  a  sabse- 
quent  tndorser,  that  the  defendant  indorsed  the 
note  merely  for  the  accomsiodatioa  of  the  ma* 
ker,  and  that  the  nafcernegotiatad  it  fvaudalently. 
HaU  V.  Hole,  8  Coon.  336. 

1099.  A  purchased  a  qaanti^  of  goods  of  B, 
and  gave  his  bill  on  C,  at  30  days,  for  the  amount, 
which  was  protested  for  non-acceptance.  In  an 
aetion,  by  0  against  C,  to  ireover  the  price,  A 
was  held  to  be  incompetent,  as  witness  for  B, 
to  prove  that,  in  onking  the  purchase,  he  acted 
as  the  agent  of  G.  UemiU  v.  Loveni^,  3  Fairf. 
201. 

1100.  The  rule,  that  a  party  to  a  negotiable 
note  shall  net  be  adantted  as  a  witness  to  prove 
it  usurious,  extends  to  the  maker  of  as  aceommo*- 
dation  note,  and  is  applied  even  where  the  note 
had  been  delivered  up  to  the  real  debtor,  on  bis 
giving  n  neogniansci  to  tfaa  ciedilac  for  the 


amount.  And  its  application  is  not  restricted  t<v 
the  case  of  an  innocent  indorsee,,  but  is  admitted 
where  the  usurer  himself  is  a  party.  Chandler 
V.  Morton,  &  Gkeenl.  374. 

IIOI.  The  indorser  of  a  note  overdue  is  com- 
petent, in  an  action  by  the  indorsee  against  the 
maker,  to  testifV  to  the  time  when  the  note  was 
negotiated,  and  to  any  other  facts  which  hap- 
pened prior  to  that  time,  and  not  a^cting  the 
original  validity  of  the  note.  Memo  v.  Carver,  6 
ib.  390. 

1108.  The  maker  of  an  accommodation  note  is 
not  a  competent  witness  for  the  indorser,  in  an- 
action  against  him  by  the  holder.  Ckur  v.  Kteke* 
ley,  1  Bailey,  479. 

1103.  The  indorser  of  a  pronrissory  note  is  a- 
competent  witness,  in  an  action  by  an  indorsee 
against  the  maker,  to  show  that  there  was  noth 
ing  due  on  the  note  at  the  time  it  was  indorsed, 
and  that  that  fact  was  known  to  the  indorsee  at 
the  time.    RoeeeeU  v.  Gardner,  2  Penn.  791. 

1104.  In  an  action  on  an  indorsed  note,  which 
had  been  protested,  the  drawer,  against  whom  a 
verdiet  had  been  rendered  on  the  same  note,  waff 
held  to  be  an  incompetent  witness.  Haigy.  JVeie- 
ton,  1  Rep.  Con.  Ct.  423. 

1105.  And  the  rule  is  the  same  with  regard  to 
an  indorsee :  but  if  a  witness  is  offered  by  the 
party  against  whom  his  interest  preponderates^ 
be  is  a  competent  witness,  and  the  objection  of 
interest  goes  rather  to  his  credibility.  Smyth  v. 
Dow,  ib.  277. 

1106.  If  the  subscribing  witness  to  a  note,  on 
being  sworn,  should  not  prove  -it,  it  may  ha 
proved  by  other  evidence.  Vernon  v.  Hammelf 
1  Hill,  8.  C.  269. 

1107.  A  promissory  note,  payable  on  demand, 
indorsed  more  than  11  months  after  its  date,  is 
overdue  at  the  time  of  the  indorsement;  and,  in 
an  action  by  the  indorsee  against  the  maker,  the 
admissions  of  the  payee,  made  whilst  be  was  the 
holder,  are  admissible  in  defence.  Syhteoter  v. 
Crapo,  15  Pick.  92. 

1108.  In  an  action,  bv  an  eiveutor,  upon  a 
promissorv  note  due  to  the  testator,  birov|fht  fey 
the  bencnt  of  the  residuary  legatee,  a  petition  of 
the  legatee  to  the  judge  of  probate,  averring  a 
belief  that  the  defendant  had  concealed  the  note 
offsred  in  evidence  by  the  defendant,  was  held 
inadmissible.    Page  v.  Page,  15  Pick.  366. 

1109.  In  an  action  on  a  promissory  note,  brought 
by  the  indorsee  against  the  maker,  the  latter,  to 
show  payment,  was  permitted  to  prove  the  decla- 
rations of  the  payee  made  before  the  note  was  in* 
dorsed,  the  n<»le,  when  indorsed,  being  overdne. 
Hatch  V.  Denmie,  1  Fairf.  244. 

1110.  In  an  action  on  a  promissory  note, 
brought  by  the  indorsee,  who  had  taken  it  when 
overdue,  the  defendant  filed  his  account  agninst 
the  payee  up  to  the  time  of  the  indorsement  in 
set-etf.  Held,  that  it  was  competent  for  the  plain- 
tiff to  erhibit  proof  of  the  payee's  aecomst  against 
the  defendant,  or  other  repelling  evidenee  against 
the  offset.     Barney  v.  JforUm,  2  ib.  350, 

1111.  The  indorser  and  original  payee  of  a 
promissory  note,  who  had  become  bankrupt,  was 
held  an  incompetent  witness  to  ptove  U  want  of 
consideration  for  the  note,  in  an  action  by  the  in- 
dorsee against  the  dvawev.  StUU  v.  Lynch,  2 
Dall.  194. 

1112.  In  Virginia,  previous  to  the  act  of  1807, 
a  remote  assignor  of  a  promissory  note  was  a  com- 
petent witness,  in  a  suit  between  the  last  assignee 
and  his  immediate  assignor,  to  prove  that  the  lat- 
ter was  not  liable     Gsten.  v.  Lsnoacy  5  Rand.  3i 
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XVIII.   Actions  on  ^otes.  Pleadings,  Evidenetj 
Damages,  and  Interest. 

1113.  In  declaring  on  a  promiaaory  note,  it  ia 
not  neceaaar J  to  aver  a  delivery  of  the  note.  Rus- 
seU  y.  Whipple,  2  Cow.  536. 

HI  4.  In  an  action  upon  a  promiaaorjr  note, 
there  muat  be  an  expreaa  aaaumpait  laid  in  the 
declaration :  merely  reciting  the  note,  in  htee 
verba,  ia  not  aufficient^    Coeke  ▼.  Simms,  2  Call, 

39. 

1115.  A  plea  to  a  anit  on  a  note  under  aeal,  ad- 
mitting a  valid  conaideration  if  the  repreaenta- 
tiona  of  the  obligee  had  been  tiue,  but  alleging 
the  note  to  have  been  procured  bv  false  repre- 
aentationa,  need  not  be  verified  by  the  oath  of  the 
party.    Arnold  v.  Trundle,  7  J.  J.  Marah.  115. 

1116.  A  declaration  on  a  promiaaory  note  muat 
state  where  it  waa  made  payable.  Sebree  v.  Dorr, 
9  Wheat.  558. 

1117.  A  declaration  on  a  promiaaory  note,  da- 
ted out  of  the  county,  should  set  out  the  true 
date,  and  lay  the  venue  under  a  videlicet.  Mun- 
roe  V.  Cooper,  5  Pick.  412.  Stapp  v.  Lapsey, 
Litt.  Sel.  Cas.  238.  Church  v.  Feterow,  2  Penn. 
301. 

1118.  A  plaintiff  is  not  estopped,  by  the  reci- 
tal, in  his  declaration,  of  the  date  of  tlie  note  de- 
clared on,  to  ahow  that  it  waa  actually  made  on 
a  different  day.  Banks  v.  Coyle,  2  A.  JC.  Marsh. 
564. 

1119.  A  note,  payable  in  90  days,  will  not  sup- 
port a  declaration  on  a  promise  to  pay  **  when- 
ever after  requested."  Morris  v.  Fort,  2M'Cord, 
397. 

1120.  A  note,  payable  any  number  of  days  af- 
ter date,  cannot  be  applied  to  a  count  describing 
it  as  one  payable  on  demand.  Page  v.  Bank  of 
Alexandria,  7  Wheat.  35. 

1121.  A  note,  payable  at  60  days,  cannot  aup- 
port  a  count  on  a  note  which  doea  not  state  when 
the  note  is  payable.  Sheehy  v.  MandeviUe,  7 
Cranch,  208. 

1122.  Nor  can  the  plaintiff  be  admitted  to  give 
evidence  that  the  variance  waa  owing  to  the  mis- 
take of  his  attorney,  and  that  the  noti  produced 
was  the  one  intended  to  be  described  in  the  dec- 
laration, ib. 

1123.  A  declaration  upon  a  promiaaory  note, 
not  stating  when  it  waa  made  payable,  is  not  sup- 
ported by  a  note  payable  nine  montha  after  date. 
Caller  v.  Boykin,  Minor,  206. 

1124.  A  note  is  prima  facie  evidence,  under  a 
count  for  money  had  and  received,  against  the 
maker  or  indorser ;  but  the  presumption  that  the 
contents  of  the  note  have  been  received  by  the 
party  sued,  and  for  the  use  of  the  plaintiff,  may 
be  rebutted  by  circumstances.  Page  v.  Bank  of 
Alexandria,  7  Wheat.  35. 

1125.  To  an  action  of  assumpsit  on  a  promis- 
sory note,  two  pleas  were  pleaded :  Ist,  non-as- 
sumpsit and  issue  ,  2d,  as  to  part,  failure  of  con- 
aideration. Replication,  as  to  the  second  plea, 
demurrer,  and  judgment  for  the  plaintiff.  Held, 
that,  while  the  first  issue  was  undisposed  of,  the 
plaintiff  could  not  have  final  judgment  for  the 
amount  of  the  note.  Mitchell  v.  Sheldon,  2  Blackf. 
Ie5. 

1126.  A  note  payable  on  a  contingency,  and 
not  expressed  for  value  received,  held  not  to 
import  a  aufficient  ground  of  action  to  be  de- 
clared on  per  se.  Stamps  v.  Graves,  4  Hawks. 
102. 

1127.  A  written  agreement  respecting  a  note, 
entered  into  at  the  time  the  note  is  given,  is  to  be 


construed  in  connection  with  the  note.    FdUnos 
V.  Carpenter,  Kirby,  364. 

1128.  A  promissory  note  cannot  be  controlled 
by  parol  conditions.  Converse  v.  Moulton,  2  Root, 
195. 

1129.  A  declaration  upon  a  note  in  writing 
need  not  allege  a  consideration.  Rieknumd  v. 
Patterson,  3  Ham.  368.  WHson  v.  Codman,  3 
Cranch,  193.  Jlfo«5V.JirC(oiui,2Ham.4.  Mason 
V.  BudcmaHer,  Breese,  9.  Allen  v.  Dickson,  Mi- 
nor, 119.  Rector  v.  Honore,  1  Mis.  204.  PeasUy 
V.  Boatwright,  2  Leigh.  195.  Alitxr,  Hart  v. 
Coram,  3  Bibb,  26. 

1 130.  A  declaration  upon  a  note  for  the  pay- 
ment of  property  must  allege  a  conaideration. 
Letcher  v.  Taylor,  2  Bibb,  585. 

1131.  If,  in  an  action  on  a  promissory  note, 
expresses!  to  be  for  value  received,  the  declarsr 
tion  omits  that  expression,  the  variance  will  be 
fatal.    Rossiter  v.  Masch,  4  Conn.  196. 

1132.  In  an  action  on  a  note  not  within  the 
statute,  a  conaideration  muat  be  stated  and  ahown, 
either  by  ahowing  the  acknowled^ent  of  one 
on  the  face  of  the  note,  or  by  particularly  aver- 
ring it.     Jerome  v.  Whitney,  7  Johna.  321. 

1133.  It  is  a  sufficient  setting  forth  of  a  prom- 
issory note,  if,  although  the  note  described  be  not 
expressed  for  a  consideration,  a  consideration  be 
alleged  in  the  declaration.     Weed  v.  Ellis,  Brayt 
203. 

1134.  In  a  suit  on  a  promissory  note,  by  the 
assignee,  a  failure  to  state,  in  the  declaration, 
whether  the  assignment  waa  made  by  writing  or 
by  parol,  is  matter  for  apecial  demurrer  only. 
S€Uterwhite  v.  Lewis,  Litt.  Sel.  Cas.  60. 

1135.  In  a  auit,by  petition  and  summons,  on  a 
note  asaigned  under  the  Kentucky  atatute,  the 
note  and  assignment  being  set  forth  in  the  peti- 
tion, the  omission  to  say  **  whereby  the  plaintiff 
hath  become  proprietor  thereof,"  is  matter  of  form 
only.    Rodgers  v.  ElUs,  1  Bibb,  163. 

1136.  A  declaration  on  a  note  payable  to  bearer 
will  be  good  on  general  demurrer,  or  motion  in 
arrest  of  judgment,  although  it  doea  not  allege  a 
promise  to  the  plaintiff.  Gilbert  v.  Nantucket 
Bank,  5  Mass.  97.    Dole  v.  Weeks,  4  ib.  451. 

1137.  A  note  given  for  specific  articles  cannot 
be  declared  upon  as  a  note ;  but  if  the  plaintiff 
has  so  declared,  the  allegation  that  the  promise 
waa  ^*  by  note  "  may  be  rejected  aa  aurplusage. 
Drown  v.  Smith,  3  N.  Hamp.  299. 

1138.  The  English  practice  of  requiring  a  ape- 
cial count  in  a  declaration  on  a  loat  note,  in  order 
to  let  in  secondary  evidence  of  its  contents,  has 
not  been  adopted  in  the  United  States.  JZenner 
V.  Bank  of  Columbia,  9  Wheat.  581. 

]  139.  In  an  action  on  a  note,  payable  at  a  cer- 
tain time  and  place,  the  declaration  need  not 
allege  a  demand  at  that  time  and  place.  Carley 
V.  Vance,  17  Mass.  389.  Payson  v.  Whiteomb,  15 
Pick.  212.  See  Ruggles  v.  Patten,  8  Mass.  480. 
Irvine  v.  Withers,  1  Stew.  234.  Weed  v.  Van 
Houten,  4  Halst.  189.  Hart  v.  Green,  8  Verm. 
191. 

1140.  In  declaring  against  the  maker  of  a  note 
payable  at  a  particular  time  and  place,  it  is  not 
necessary  to  aver  a  presentment  at  such  time  and 
place.  Payson  v.  Whiteomb,  15  Pick.  212.  Car- 
ley  V.  Vance,  17  Mass.  369.  See  Ruggles  v.  Pat' 
ten,  8  ib.  480. 

1141 .  But  if  the  defendant  were  ready  to  pay 
according  to  the  terms  of  the  note,  that  is  matter 
of  defence.  Bacon  v.  Dyer,  3  Fairf.  19.  Remick 
V.  O'Kyle,  ib.  340. 

1143.  And  if  aueh  averment  be  made,  and  it 
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can  be  itricken  oat  and  leave  a  sufficient  decla- 
ration, the  plaintiff  may  recover  without  offering 
proof  in  lupport  of  it.     Renwick  y.  0*Kyle^  ib. 

1143.  Where  a  declaration  on  a  note  payable 
at  a  particalar  place  containa  no  averment  of  a 
special  demand  at  that  place,  the  defect  wUl  be 
cured  by  verdict.     Jrvin  v.  Withers,  1  Stew.  234. 

1144.  It  is  not  material  to  allege,  in  a  declara- 
tion on  a  promissory  note,  the  precise  day  of  de- 
mand and  notice,  provided  they  are  proved  to 
have  been  made  on  the  proper  day  Jfortan  v. 
Lewis,  2  Conn.  478. 

1145.  In  a  declaration  upon  a«i  order,  an  aver- 
ment that  the  order  was  presented  for  payment 
must  be  proved,  and  the  want  of  such  proof 
cjinnot  be  supplied  by  proof  of  any  excuse  for 
not  presenting  it.   Child  v.  Moore,  6  N.  Hamp.  33. 

1146.  A  general  allegation  of  notice  to  an  in- 
dorser  is  not  supported  by  proof  of  matters  ex- 
cusing actual  notice.  Parsons,  C.  J.,  in  Blakely 
V.  Grant,  6  Mass.  386. 

1 147.  The  protest  of  a  deceased  notary,  and  a 
register  of  protests  kept  by  him,  in  which  were 
notes  and  memoranda  in  his  hand- writing,  proved 
by  a  witness,  stated  that  the  notary  had  made 
diligent  search  after  the  maker,  (in  the  city  of 
New  York,  where  the  note  was  dated,)  in  order 
to  demand  payment  of  him,  and  that  he  could 
not  be  found,  &c.,  and  that  notice  of  non-pay- 
ment for  the  indorser  was  put  into  the  post-office. 
Held,  that  this  was  sufficient  evidence  of  due 
diligence  as  to  the  demand  of  the  maker,  but  not 
of  a  notice  to  the  indorser.  Halliday  v.  Martinet, 
20  Johns.  168. 

1148.  It  seems  that  if  the  notary  has  stated 
that  the  indorser,  after  diligent  search  and  inqui- 
ry, could  not  be  found,  it  would  have  been  suffi- 
cient to  entitle  the  plaintiff  to  recover  against  the 
indorser.  ib, 

1149.  The  protest  of  a  notary  public,  stating 
that  notice  was  given,  *^  to  the  agent "  of  a  party, 
of  the  protest  or  his  paper,  is  not  evidence  of 
such  agency,  so  as  to  make  the  notice  sufficient ; 
such  agency  must  be  proved  alivnde  before  the 
protest  can  be  produced  as  evidence  of  notice. 
O'Conndi  v.  fValker,  1  Port.  263. 

1150.  The  protest  of  a  notary  deceased,  his 
hand*  writing  being  proved,  was  held  inadmissible 
to  prove  a  demand  and  notice  by  the  holder  of  a 
promissory  note.  fVUliamson  v.  Patterson,  2 
M'Cord,  132. 

1151.  A  declaration  on  a  note  for  "  W.  India 
goods,"  is  not  supported  by  proof  of  a  note  for 
«^  W.  India  rum  and  sugar."  Brewster  v.  Dana, 
1  Root,  266. 

1152.  In  New  Hampshire,  a  plaintiff  may  de- 
clare upon  a  note,  payable  upon  a  contingency, 
in  the  same  manner  a«  upon  notes  strictly  nego- 
tiable.    Odiome  v.  Odiame,  5  N.  Hamp.  315. 

1153.  An  arbitration  note,  indorsed  down,  by 
the  arbitrators,  to  the  amount  of  the  award,  may 
He  declared  on  as  a  note  for  the  sum  expressed 
on  its  faee.     Gregory  v.  AUyn,  10  Conn.  133. 

1154.  A  plea,  alleging  that  the  note  on  which 
a  suit  is  brought  was  given  to  secure  the  repay- 
ment of  money,  but  for  the  purposes  of  gambling, 
is  not  required  to  be  sworn  to,  by  the  Kentucky 
laws  of  1801  or  of  1814.  Burton  v.  Emerine,  1 
Litt.  409. 

1155.  Serving  the  defendant,  in  a  petition  and 
summons,  with  a  copy  of  the  petition  materially 
variant  from  the  original,  cannot  be  taken  advan- 
tage of  by  plea  in  abatement,  but  only  by  mo- 
jon.     Stapp  V.  Thomason,  2  ib.  214. 

1156.  A  declaration  on  a  promissory  note  is 
sufficient,  which  states  that  A,  <'  by  his  agent,  B, 


made  "  the  note,  without  stating  that  he  signed 
it.    Childress  v.  Emory,  8  Wheat.  642 

1157.  A  plea,  to  an  action  upon  a  note,  alle- 
ging that  it  was  obtained  by  fraud  and  misrepre- 
sentation, need  not  state  the  particulars  of  the 
fraud.     Ross  v.  Braydon,  2  Dana,  161. 

1158.  In  an  action  by  the  indorsee  of  a  note 
against  the  maker's  heirs,  the  plaintiff  declared 
that  the  intestate  in  his  lifetime  became  liable  to 
pay  the  plaintiff,  and,  by  reason  of  the  premises,  an 
action  accrued  against  the  heirs :  it  was  proved 
that  the  note  was  indorsed  to  the  plaintiff  after 
the  maker's  death.  The  declaration  was  sus- 
tained by  the  proof,  the  latter  allegation  being 
the  substantial  part,  and  the  other  immaterial. 
Parsons  v.  Parsons,  5  Cow.  476. 

1159.  In  an  action  on  a  promissory  note,  the 
defendant  pleaded  a  readiness  to  pay  the  note  on 
maturity,  and  also  a  readiness  to  pay  but  a  part. 
On  the  trial  of  the  case,  the  judge  charged  the  jury 
that  the  two  pleas  admitted  a  balance  to  be  due. 
Held,  that  the  charge  was  erroneous,  and  that 
each  plea  must  stand  on  its  own  distinct  admis- 
sions and  merits.  Coioan  v.  Harper,  2  Stew.  & 
Port.  236. 

1160.  The  defendant  may  contest  the  authority 
of  the  plaintiff  to  sue  on  a  promissory  note,  upon 
which  action  is  brought,  under  a  plea,  upon 
which  issue  is  joined,  that  the  plaintiff  is  not 
the  legal  holder  of  such  note.  Bryant  v.  Owen^ 
ib.  134. 

1161.  A  plea  to  an  action  on  a  note,  payable  in 
specific  articles,  that  the  defendant  was  ready  to 
deliver  a  certain  part  of  such  articles  on  maturity 
of  the  note,  is  bad  on  demurrer ;  but,  if  the  plain- 
tiff take  issue  on  such  plea,  and  the  averment  be 
proved,  the  defendant  will  be  entitled  to  a  ver- 
dict.   Cowan  V.  Harper,  ib.  236. 

1162.  In  a  suit  upon  a  bill  of  exchange,  in 
Virginia,  the  defendant  pleaded  that  he  tendered 
the  interest  in  paper  money,  without  confessing 
judgment  as  to  the  principal,  or  pleading  in  bar 
of  it.  Held,  that  the  plea  was  bad,  and  that, 
upon  demurrer  to  such  plea,  final  judgment 
should  be  given  to  the  plaintiff.  Skipwith  v 
Morton,  2  Call,  277. 

1163.  It  seems,  however,  that  the  defendant 
might  have  given  such  tender  in  evidence  on  a. 
plea  of  payment  to  extinguish  the  interest,  ib, 

1164.  A  plea,  denying  the  assignment  of  a 
note,  is  a  good  plea  in  oar  to  a  suit  brought  by 
the  assignee.  M*ConneU  v.  Morrison,  1  Litt. 
206. 

1165.  In  a  declaration  upon  a  joint  note,  if  a 
defendant  plead  that  the  note  is  the  separata 
note  of  one  of  the  defendants,  and  was  given  to 
and  accepted  by  the  plaintiff,  in  full  satisfaction 
of  the  debt,  this  plea  is  bad  on  special  demurrer, 
because  it  amounts  to  the  general  issue.  Van 
Jfess  V.  Forrest,  8  Cranch,  30. 

1 166.  A  plea  that  the  '*  note  sued  on  was  given 
in  consideration  of  a  wooden  clock,  sold  by  the 
plaintiff  to  the  defendant,  and  fraudulently  rep- 
resented by  the  plaintiff,  at  the  time  of  the  sale, 
to  be  a  good  timepiece,  but  which  was  of  no 
value  as  a  timepiece,*'  is  bad.  Speak  v.  Warner^ 
5  J.  J.  Marsh.  68. 

1167.  Under  the  Virginia  act  of  1812,  c.  2, 
§  §  18, 19, 20,  a  note,  negotiable  in  bank,  will  sup- 
port an  action,  if  duly  stamped  before  it  became 
payable,  though  not  so  stamped  when  it  waa 
executed.     Hannon  v.  Batte,  5  Munf.  490. 

1168.  A  declaration  statinf  that  the  defendant 
was  "  indebted  as  indorser  '  is  sufficient  in  the 
summary  process  of  South  Carolina.  Hilboum 
V.  Paysinger,  1  Bailey,  97 
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1169.  The  w^ordg  **for  value  received,"  in  a 
■ealed  note,  are  not  material  to  its  validity,  and 
need  not  be  set  out  in  a  declaration  which  does 
not  profess  to  describe  the  note  in  kme  verkm. 
Crenshaw  v.  BuUiU,  1  Blackf.  41. 

1170.  A  pi^a,  to  an  action  on  a  sealed  note,  that 
It  was  obtained  ^*  by  fraud,  covin,  and  misrepre- 
sentation,'* was  held  good  on  demurrer,  fioaoi- 
4ers  V.  StoU,  6  Ham.  380. 

1171.  A  plea,  to  an  action  on  a  promissory  note, 
that  the  plaintiff  a^eed  to  bear  one  half  of  the 
loss  on  certain  debts,  amounting  to  about  $900, 
Js  insufficient,  unless  it  state  what  debts,  by 
whom  due^  how  much  from  each,  and  how  lost. 
FarguUr  y.  CoUin*^  3  A.  K.  Marsh.  21. 

1172.  A  plea,  by  one  of  two  obligors  to  a  prom- 
issory note,  that  his  co-obligor  executed  the  note 
without  Jus  privity  or  consent,  is  bad,  because, 
if  true,  the  defendant  may  still  have  executed  it 
himselfl     Jtaac  v.  Porter^  2  ib.  4ii2. 

1173.  By  Kentucky  statute  of  1811,  mm  sff 
Jaetum  is  a  good  plea  to  a  note.  ik. 

1174.  In  an  action  on  a  promissory  Bote,  a 
plea,  that  "  it  was  not  executed  on  a  considera- 
tion good  and  valid  in  law,"  is  no  bar.  CoyU  v. 
Foicltr,  3  J.  J.  Marsh.  472. 

1175.  In  an  action  on  a  promissory  note,  the 
defendant  pleaded  in  bar  a  tender  of  a  oertaia 
sum  in  full  of  the  debt  and  costs.  The  plaintiff 
replied  new  matter,  without  traversing  the  suf- 
ficiency of  the  sum  tendered,  and  the  defendant 
demurred  to  the  replication.  It  was  held,  that 
the  plea  was  good,  although  on  the  &ce  of  the 
4eclaratioa  and  pleadings,  computing  the  interest 
At  six  per  cent.,  the  sum  tendered  appeared  to  be 
less  than  the  plaintiff's  demand.  VermotU  Bank 
y.  ForUr^  5  Day,  316. 

1176.  Where  the  plaintiff  objects  to  admissi- 
bility of  a  note  in  set-off,  when  offered  by  the 
defendant,  he  cannot  afterwards,  in  an  action 
upon  such  note,  object  that  it  was  not  set  off  in 
the  former  action.  Pkumey  v.  £sr/«,  ^  JoiuM.  3S8. 

1177.  Where,  to  an  action  on  a  nate,  the  de- 
fendant pleaded  that  the  plaintiff  and  others 
combined  to  impose  a  watch  upon  htm  to  b«t, 
and  cheated  him  of  the  watch  at  cards,  and  that 
the  plaintiff  took  the  note  in  consideration  of  the 
watch ;  tbe  plaintiff  replied,  savinr  by  protesta- 
tion, that  the  note  was  given  for  tne  watch,  and 
traversing  the  cheating  and  combination,  and 
issue  was  joined  thereon.  The  issue  was  held  to 
be  immaterial,  and  would  not  support  a  verdict 
for  the  plaintiff.     Richards  v.  AUen^  1  Bibb,  189. 

1178.  The  indorsee  may  recover  against  the 
indorser  or  maker  on  the  money  counts.  £Us- 
WDortk  V.  Brewer^  11  Pick.  316.  SUU  Bank  v. 
Hurd,  12  Mass.  172.  Eodgts  v.  HoUand,  16  Pick. 
395. 

1179.  In  an  action  by  an  indorsee  or  by  the 
payee  against  the  maker  ef  a  note  payable  to  or- 
der, the  plaintiff  may  give  it  in  evidence  under 
the  money  counts.  IVUd  v.  Fisher^  4  Pick.  421. 
Bamsdell  v.  Saultf  12  ib.  126.  Mmmtfactmring 
and  Banking  Co.  v.  Myers j  7  Halst.  141. 

1180.  Even  if  it  were  payable  in  foreign  Ulk. 
Yimng  V.  Mams,  6  Masis.  182. 

1181.  A  promissory  note  may  be  given  in  evi- 
dence, under  a  count  for  money  knt  and  ad- 
vanced, where  there  is  a  privity  between  the 
plaintiffs  and  defendants,  oeek  v.  Thompson,  4 
Har.  &.  J.  531. 

1182.  A  copy  of  a  note  filed  with  the  declarap 
tion  is  no  part  of  the  record.  Though  the  clerk 
may  incorporate  it  into  the  record,  it  does  not 
become  a  part  of  it.  Pirns  v.  Hugsly,  Breese, 
App.  27. 


1183.  Where  the  ]^iiitiff  includes  the  maker 
and  iadorser  of  a  note  in  one  aeticm,  and  de- 
clares, pursuant  to  the  statute,  {New  York,)  on 
the  money  counts,  he  cannot  give  the  note  in 
evidence  under  such  oimnta,  unless  he  proves, 
upon  the  trial,  that  a  copy  of  the  note  was  served 
wi^  the  declaration.  Stntben  County  Batik  ▼. 
SUphens,  14  Wend.  843. 

1164.  The  objection  of  want  of  each  proof 
comes  too  late,  however,  after  evidence  of  the 
signatures  of  the  parties,  protest  and  notice, 
&,c.  ib. 

1165.  The  plaintiff,  in  soeh  case,  is  not  lim- 
ited in  his  declaration  to  the  money  counts :  other 
counts  may  be  inserted.  Uf. 

1166.  A  promissory  aote,  void  on  the  ground 
of  being  discounted  by  an  incorporated  company 
not  auuiorased  to  carry  on  bankin|r  business,  is, 
nevertheless,  competent  evidence  m  support  of 
the  money  counts.     Utiea  Ins.  Co.  v.  Bloodgood, 

4  Wend.  652. 

1167.  The  holder  of  a  negotiahie  note,  trans- 
lerred  by  delivery  on  indorsement,  may  recover 
it  under  the  money  ooants.     (Hcott  v.  RaMons, 

5  ib.  491. 

1168.  A  note  for  the  payment  of  a  certain  sum 
annually  until  certain  deeds  should  be  executed, 
is,  under  tha  statute  of  Indiana,  like  a  promis- 
sory note  under  the  statute  of  Anne,  a  debt  por 
#0,  and  may  be  declared  on  without  the  aver* 
ment  of  any  consideration.  jSmold  v.  Brsmi, 
3  Blackf.  273. 

1169.  A  note,  partly  destroyed,  may  be  de* 
clared  on  as  entire,  and  evidence  will  be  re* 
oeived  to  explain  or  account  for  the  part  de- 
stroyed.    DuekwaU  v.  Weaker,  2  Ham.  13. 

1190.  In  a  suit  on  a  promissory  note,  a  plea 
that  the  article,  for  the  porchsse  of  which  the 
note  was  given,  was  falsely  represented  by  the 
vendor  to  be  of  value,  when  it  was  of  no  value, 
need  not  contain  an  allegation  of  a  sdentor. 
Thompson  v.  Vamin^  4  J.  J.  Marsh.  254. 

1191.  A  promissory  note,  given  on  conditioa 
that  the  payee  would  assign  to  the  maker  a 
mortgage  of  land,  is  admissible  in  evidence, 
under  a  count  for  money  had  and  received,  the 
condition  having  been  performed.  Payson  v. 
WhiUomb,  15  Pick.  212. 

1192.  Where  a  promissory  nele  is  designedly 
altered  by  the  promisee,  he  is  not  at  liberty  to 
prove  the  contract  by  other  evidence.  Marten^ 
dale  V.  Fodei,  1  N.  Hamp.  96. 

1193.  In  declaring  upon  a  promissory  note, 
dated  at  and  payable  in  Hew  York,  where  the 
suit  is  against  the  drawer,  it  is  not  necessary  to 
aver  that  the  note,  when  doe,  was  presented  at 
the  place  of  payment  and  not  paid,  but  the  place 
of  payment  must  be  averred.  Coiington  v.  Cmh- 
stocky  14  Pet.  43. 

1194.  An  action  for  money  paid,  laid  out,  and 
expended,  will  lie,  at  the  suK  of  an  indorsee  of  a 
promissory  note  against  an  indorser,  for  money 
paid  on  a  judgment  against  the  former  by  tiM 
holder  of  the  note,  although  such  payment  is  but 
in  part  satisfaction  of  the  debt ;  and  such  suit 
will  lie  for  every  payment  made  in  good  faith, 
with  the  intent  of  redveing  the  debt.  BuiUr  v. 
Wright,  2  Wend.  369.    8.  C.  6  ib.  284. 

1195.  After  a  lapse  of  10  years,  a  written  mem 
orandum,  made  at  the  time  of  the  transaction, 
respecting  notice  of  protest  of  a  note,  may  be 
read  in  evidence  as  a  link  in  the  chain  of  testi* 
mony.    Hart  v.  WUson,  2  ib.  513. 

1196.  It  is  not  necessary,  in  a  bill  of  particu- 
lars, to  specify  a  promissory  note  declared  on. 
Ps4^  V.  Monroe,  4  ib.  200. 
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1197.  AMumpttt  for  money  had  and  receiyed 
will  lie,  by  an  indoraer  of  a  note  against  the  hold- 
er, to  recover  back  money,  paid  under  a  judg- 
ment against  such  indorser,  when  the  holder, 
previous  to  the  payment,  makes  an  arrangement 
with  a  prior  indurser,  by  which  he  discharges 
him,  or  enters  into  a  covenant  not  to  sue  him. 
In  such  cases,  subsequent  indorsers  have  the 
same  rights  as  sureties.  Brawn  v.  WiUiamSy 
4  Wend.  360. 

1196.  In  declaring  on  a  note,  as  the  indorsee 
of  a  firm,  it  is  not  necessary  to  set  forth  the 
names  of  the  members  of  the  firm.  Cochran  v. 
ScaU,  3  ib.  239. 

1199.  An  action,  brought  against  the  maker  of 
a  promissory  note  on  the  third  day  of  grace,  is 
prematurely  brought ;  and,  at  the  trial,  the  plain- 
tiff may  be  nonsuited.  Osbttmr.  Moncurtj  ib.  170. 

1200.  On  a  note  for  £50,  in  salt,  at  two  dollars 
per  bushel,  evidence  of  the  price  of  salt  when  the 
note  became  payable  is  inadmissible.  Hart  v. 
Corum^  3  Bibb,  26. 

1201.  The  averment,  ^<by  his  note  promised," 
implies  delivery.  The  declaration  need  not  raise  a 
liability  to  pay  the  money  contained  in  the  note, 
but  may  go  upon  the  promise  of  the  note  itself. 
^ifuiev  V.  PLunUey^  5  Verm.  500. 

1202.  A  note,  referred  to  in  a  defeasance  to  a 
deed,  as  specifying  the  amount  of  indebtedness, 
will  be  presumed  to  be  an  unsealed  note  or  sim- 
ple contract,  unless  the  contrary  be  shown; 
especially  where  it  is  presumed  to  be  in  the  pos- 
session of  the  creditor,  and  not  produced.  Jack' 
son  w.  Sacktttj  7  Wend.  94. 

1203.  The  fact,  that  an  unsealed  note  is  recog- 
niied  by  «i  iastnunent  under  seal,  does  not 
change  its  character,  and  give  it  the  effect  of  a 
sealed  instrument,  ib. 

1204.  A  note,  though  referred  to  in  an  instru- 
ment produced  by  the  opposite  party,  cannot  be 
read  in  evidence  without  production  of  the  sub- 
scribing witnesses,  or  accounting  for  their  ab- 
sence ;  especially  where  the  note  offered  in  evi- 
dence purports  to  be  a  sealed  note  ;  and  the  fact, 
whether  it  is  so  or  not,  has  an  important  bearing 
on  the  issue,  ib, 

1205.  In  an  aetion,  by  assignee  of  a  note 
against  the  maker,  the  assignor,  who  was  the 
payee,  and  warranted  the  note  due,  is  bound,  on 
notice  of  the  suit,  to  furnish  evidence  within  his 
knowledge,  in  order  to  a  recovery,  and  is  himself 
liable,  upon  a  failure  to  recorer  through  his  neg- 
lect.    Warner  v.  M*Gary,  4  Verm.  507. 

1206.  Where  assignee  of  a  note,  failing  to  re- 
cover of  a  si^er  of  the  note,  on  the  ^ound  that 
he  did  not  sign  as  a  maker,  sued  his  assizor, 
held,  that  evidence  of  admissions  of  such  signer 
that  be  was,  in  ftct,  a  maker,  was  not  admissi- 
ble for  assignor ;  the  signer  should  be  himself 
called,  ib. 

1207.  A  cashier,  in  Connecticut,  indorsed  a 
note  belonging  to  his  bank  to  the  cashier  of  a 
bank  in  New  York,  at  whose  request  it  was  pre- 
sented by  a  notary.  It  was  dishonored,  and  no- 
tice given  to  the  first  cashier,  who  immediately 
notified  the  indorsers.  Held,  that  parol  evidence 
was  admissible  to  show  that  the  first  cashier 
indorsed  it  for  collection  merely;  that,  in- such 
ease,  the  notary  was  his  apent,  and  that  the  no- 
tice to  the  indorsers  was  m  season,  though  not 
given  till  two  days  after  the  dishonor.  Ckureh 
V.  Barlow,  9  Pick.  547. 

1208.  The  relative  rights  and  duties  of  parties, 
who  indorse  a  promissory  note  for  the  accommo- 
dation of  the  maker,  are  the  same  as  in  the  ease 
of  a  businees  not*,  ti. 
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1209.  In  ail  action  on  a  promissory  note,  on 
which  the  indorsement  of  a  part  payment  had 
been  erased,  the  note  may  be  read  in  evidence, 
without  previous  explanation  of  the  erasure. 
Kimball  v.  Lamson,  2  Verm.  138. 

1210.  Where  the  maker  of  a  note  promised  the 
agent  of  the  indorsee  to  pay  the  note  in  goods, 
which  the  agent  declined  receiving,  having  no 
authority  to  take  any  thing  but  the  money,  it 
was  held,  that  the  offer  amounted  to  an  admis- 
sion that  every  thing  had  been  ddne  neeessarj 
to  the  indorser's  right  to  receive  the  money, 
and  superseded  the  necessity  of  proving  the 
hand-writing  of  the  maker  or  previous  indorser. 
Keplinger  v.  CHriJithy  2  Gill  A,  Johns.  296. 

1211.  The  amount  of  a  note,  for  the  price  of 
goods,  cannot  be  varied  by  parol  evidence  of  an 
agreement  for  a  different  price.  Downs  v.  fFsft- 
ster,  Brayt.  79. 

1212.  The  hand- writing  of  the  drawer  and  in 
dorsers  of  a  promissory  note  being  proved,  the 
note  may  be  read  in  evidence,  without  proof  of 
its  having  been  protested.    Wkittington  v.  Farm' 
era  Bank,  5  Har.  &  J.  489. 

1213.  In  an  action  on  a  promissory  note,  dated 
March  14,  1810,  and  payable  21  months  after 
date,  a  count  in  the  declaration  stated  a  demand 
of  payment  **  afterwards,  and  after  the  end  and 
expiration  of  the  said  21  months,  that  is  to  say, 
on  the  14th  of  December,  181 1."  Held,  that  this 
count  was  erroneous,  and  that  no  recovery  could 
be  had  on  it.  Beck  v.  Thompson^  4  Har.  db  J. 
53). 

1214.  In  an  aetion  by  the  indorsee  against  the 
maker  of  a  promissory  note,  where  the  defence  b 
payment  to  the  promisee,  the  burden  of  proof  ie 
on  the  defendant  to  show  that  the  transfer  wae 
after  payment,  unless  such  payment  is  indorsed 
on  the  note.  Webster  v.  Lss,  5  Mass.  334.  Wil" 
bour  V.  Turner,  5  Pick.  526. 

1215.  A  declaration  on  a  note,  averring  it  to  be 
made  payable  to  the  plaintiffs*  order,  was  held  te 
be  supported  by  a  note,  payable  to  the  order  of  a 
firm,  of  which  the  plaintiffis  were  the  component 
members,  on  proof  of  this  fact.  WardeU  v.  Pm- 
nay,  1  Wend.  217. 

1216.  If  a  negotiable  note,  or  bill  of  exchange, 
be  given  for  a  simple  contract  debt,  the  pavee 
cannot  recover  on  the  original  contract,  unless 
he  shows  the  note  to  be  lost,  or  produces  and 
cancels  it  at  the  trial.  Holmes  v.  D'Campj  1 
Johns.  34. 

1217.  A  note,  expressed  ^Fot  value  ree'd  I 
promise  to  pay  A.  B.  sixteen  the  1st  May  next, 
with  interest,**  will  not  support  an  action.  The 
ambiguity  is  patent,  and  not  to  be  explained  by 
parol.    Brown  v.  Beebe^  1  Chip.  227. 

1218.  In  an  action  on  a  note,  to  pay  specifie 
articles  at  defendant's  house  in  M.,  at  a  certain 
date,  an  averment  that  defendant  had  not  per- 
formed, *'  tho*  often  requested,  to  wit,  at  M.,  at 
said  date,*'  was  held  insufficient  on  demurrer. 
Brooks  V.  Page,  ib.  340. 

See  PLiADiifo. 

1219.  In  Vermont,  a  note  payable  in  speeifio 
articles  may  be  declared  on  in  the  same  manner 
as  a  promissory  note ;  that  is,  a  special  considexw 
ation  need  not  be  averred  nor  proved,  ib. 

ISKM).  Under  a  declaration  a^inst  one  as  in- 
dorser of  a  promissory  note,  evidence  of  a  sub* 
sequent  promise  is  not  admissible.     Dams  v 
CamvbeU,  3  Stew.  319. 

1221.  In  an  action  upon  a  promissory  note,  by 
persons  as  commissioners,  the  fact  that  they  are 
the  promisees  may  be  proved  bv  parol,  and  the^ 
seed  not  prodnee  Um  leoord  evidence  of  then 
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appointment.      Mvndine  t.  Crenshaw,  3  Stew. 
87. 

1222.  Where  A  holde  the  note  of  B  for  money, 
and  ■nrrenders  it  upon  a  consideration  which 
fails,  and  cannot  be  enforced,  aMumpsit  for 
money  had  and  received  it  the  proper  remedy 
of  A  against  B,«for  the  amount  or  the  note. 
Gray  v.  Gray,  2  J.  J.  Marsh.  21. 

1223.  By  Kentucky  statute  of  1819,  notes  pay- 
able at  one  bank  may  be  discounted  at  another, 
although  sucK  notes  were  executed  previous  to 
the  passage  of  the  act ;  and  such  act  is  not  un* 
constitutional.  Taylor  v.  Fanners  and  Meckan- 
ies  Bank,  4  Litt.  341. 

1224.  The  vendor  of  a  promissory  note  which 
has  been  paid  is  lisble  to  the  vendee  for  the 
amount,  though  there  be  no  special  contract,  or 
fraud  on  his  part.     EUis  v.  Groom,  1  Stew.  47. 

1225.  In  an  potion  on  a  promissory  note,  made 
payable  to  L.  and  W.,  by  the  payees  against  the 
maker,  evidence  that  they  were  then  transacting 
business  with  a  third  person,  who  is  yet  alive,  is 
not  admissible.     Cotton  v.  Lane,  Minor,  320. 

1226.  In  an  action  on  a  promissory  note,  it  is 
set  out,  in  the  declaration,  <*  the  own  proper  hand 
of  the  defendant  being  thereto  subscribed."  The 
declaration  is  supported  by  a  note,  subscribed 
M  S.  B.,  executrix  of  W.  B.,  by  her  agent,  F.  G. 
H."     Baldvnn  v.  Stebbins,  ib.  180. 

1227.  The  holder  of  a  note  may  erase  credits 
entered  on  it  by  mistake ;  but  whether  credits 
upon  it  have  been  so  entered,  is  a  question  for 
the  jury.     Tubb  v.  Madding,  ib.  129. 

1228.  In  an  action  on  a  promissory  note,  pay- 
able on  a  contingency,  the  plaintiff  alleged  that 
the  contingency  had  happened,  but  does  not  state 
at  what  time.  Held  sufficient.  JiUen  v.  Diek' 
ton,  ib.  119. 

1229.  In  a  suit  asainst  the  maker  of  a  promis- 
sory note,  by  an  indorser  who  has  been  obliged 
to  take  it  up,  the  plaintiff  must  produce  the  note 
upon  the  trial.  Morgan  v.  Reintzel,  7  Cranch, 
273. 

1230.  Where  a  bank  discounts  a  note,  for  the 
purpose  of  renewing  a  former  loan,  in  the  usual 
way,  it  is  equivalent  to  a  new  loan,  and  an  inde- 
pendent payment  of  the  old  debt.  Letcher  v. 
Bank  of  Commonvfealth,  1  Dana,  82. 

1231.  Parol  evidence  is  admissible  to  show 
that  the  note  sued  upon  was  given  for  a  balance 
due  on  settlement  of  accoiints,  and  that  there 
had  been  a  mistake  made  in  that  settlement. 
Blakely  v.  Hampton,  3  M'Cord,  469. 

1232.  The  holder  of  a  note  made  by  one  in 
fiiiling  circumstances  may  sell  it  to  one  who  is 
indebted  to  the  maker ;  and  such  note  may  be 
set  off  after  the  failure  of  the  maker.  Heppard 
▼.  Beylard,  1  Whart.  223. 

1233.  The  payee  of  a  note  negotiated  it  to  a 
bank,  and  afterward  failed,  making  an  assignment 
of  his  property  for  the  benefit  of  creditors.  On 
the  day  the  note  fell  due,  the  assignee,  who  was 
also  second  indorser  on  the  note,  commenced  an 
action  against  the  maker,  in  the  name  of  the 
payee,  the  property  and  possession  of  the  note  at 
the  time  beins  in  the  bank,  to  whom  he  subse- 
quently, and  before  trial,  paid  the  amount  due, 
and  took  up  the  note.  Held,  that  the  action 
could  not  be  maintained.  Bradford  v.  Bueknam, 
3  Fairf  15. 

1234.  A  note,  not  negotiable,  given  for  a  sub- 
sisting account,  is  no  bar  to  an  action  on  the 
account.     Button  v.  Kendrick,  ib.  381. 

1235.  In  an  action  upon  a  note,  payable  in  cot- 
ton, an  omission  to  allege  the  value  of  the  cotton 
to  be  delivered  will  be  cured  by  verdict ;  or,  at 


least,  judgment  will  not  be  reversed  for  diat 
cause,  under  the  statute  of  jeofails,  of  Alabama, 
of  1824.     irvin  v.  J^iehds,  5  Stew.  &  Port.  18^). 

1236.  Where  there  are  subscribing  witnesses 
to  a  promissory  note,  they  must  be  produced,  or 
their  absence  accounted  for.  January  v.  Good' 
man,  1  Dall.  208.  Shepherd  v.  Goss,  1  Overt. 
487. 

1237.  Where  the  maker  of  a  note  had  made 
his  mark  to  it,  and  the  witness  to  the  note  was  out 
of  the  state,  proof  of  the  witness's  hand- writing 
was  held  to  be  sufficient.  Bussey  v.  Whitaker, 
2  N.  &  M.  374. 

1238.  A  writing  under  seal  cannot  be  given 
in  evidence,  in  an  action  of  assumpsit  on  a  prom- 
issory note.     January  v.  Goodman,  ]  Dall.  208. 

1239.  A  promissory  note  given  as  collateral 
security  mav  be  sued,  without  waiting  for  pay- 
ment from  the  original  debtor.  lAshy  v.  O'Brien, 
4  Watts,  141. 

1240.  A  promissory  note  is  admissible  in  evi- 
dence, if  nothing  appear  on  its  face  to  make  it 
void.    Myers  v.  Irwin,  2  S.  &  R.  368. 

1241.  In  an  action  brought  against  a  surviv- 
ing partner,  upon  a  promissory  note  attested, 
alleged  to  have  been  signed  by  the  deceased 
partner  in  the  name  of  the  firm,  admissions  to 
that  effect,  made  by  him  in  his  lifetime,  were, 
under  the  circumstances  of  the  case,  admitted, 
and  the  evidence  of  the  attesting  witness  dis- 
pensed with,    ^dams  v.  Brownson,  I  Tyler,  452. 

1242.  Where  the  declaration  stated  that  the 
defendants,  by  a  certain  writing  under  their 
hands,  &c.,  promised  to  pay,  and  the  evidence 
was  of  a  note  signed  for  the  defendants  by  their 
attorney,  it  was  held,  that  this  was  not  a  vari- 
ance.   Phelps  V.  Riley,  3  Conn.  266. 

1243.  In  an  action  on  a  promise  to  pay  "  sighty- 
eight  dollars  in  current  bank  bills,  such  as  pass 
at  N.  between  man  and  man,"  to  which  the  de- 
fence was  usury,  the  plaintiff  offered  to  prove 
that  such  bills,  at  the  date  of  the  contract,  were 
worth  10  per  cent,  less  than  their  nominal  value. 
It  was  held,  that  this  was  a  promise  to  deliver 
bank  notes,  of  the  specified  description,  to  the 
nominal  amount  of  $^,  and  that,  therefore,  such 
evidence  was  relevant  and  proper,  ib. 

1244.  A  promissory  note  was  made  payable, 
*'  in  cotton  yam,  at  the  wholesale  factory  prices." 
It  was  held,  that  evidence  might  be  introduced 
to  show,  that  those  words  meant  prices  dif- 
ferent from  the  wholesale  prices  in  market, 
according  to  the  usage  of  manufacturers  and 
dealers  m  that  article.  Avery  v.  Stewart,  2 
ib.  69. 

1245.  In  an  action  on  a  promissory  note  for 
)80,  '*  to  be  paid  in  rum,  sugar,  or  molasses,  at 
the  election  of  the  payee,  wi^in  eight  days  after 
date,"  it  was  held  unnecessary  to  sver  that  the 
payee  made  his  election  and  gave  notice  thereof 
to  the  promisor,  as  the  latter  was  bound,  at  all 
events,  to  make  payment  in  one  of  the  articles 
specified  within  the  time,  and,  on  failure,  became 
immediately  liable.  Townsend  v.  Wells,  3  Day, 
327. 

1246.  A  demand  on  the  maker  of  a  note  pay« 
able  at  a  bank  should  be  averred  in  a  declaration 
against  an  indorser;  and  if  the  bank  be  the 
holder  of  the  note,  the  books  of  the  bank  should 
be  examined,  to  ascertain  if  the  maker  had  any 
funds  in  their  hands.  U,  States  Bank  v.  Smith,  11 
Wheat.  172. 

1247.  The  contents  of  a  notice  to  an  indorser 
may  be  proved  by  parol,  or  by  producing  a  copy 
made  by  a  witness  at  the  time  of  making  the 
original  ;<  and  it  is  not  necessary  that  notice  to 
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produce  the  original  should  have  been  giyen. 
Johnson  Y.  Haighty  13  Johns.  470. 

1248.  The  confession  of  an  indorser,  that  the 
maker  had  informed  him  that  a  demand  had  been 
made  upon  him,  is  not  admissible  to  pro^e  a  de- 
mand.    Totoer  v.  Durdl,  9  Mass.  332. 

1249.  In  an  action  bj  the  indorsee  against  the 
indorser  of  a  promissory  note,  a  general  aver- 
ment of  due  diligence  is  not  sufficient ;  the  dec- 
laration must  set  forth  acts  of  legal  diligence. 
JHsborou£h  V.  Vanney^  3  Halst.  231. 

1250.  By  the  iodorsement  of  a  promissory  note, 
the  indorser  was  to  be  liable,  "  should  the  maker 
fail."  Held,  that  the  effect  of  this  indorsement 
was  different  from  a  general  one,  and  must  be 
specially  declared  on,  the  word  **fail"  being 
equivalent  to  the  insolvency  of  the  principal. 
Davis  V.  Campbellj  3  Stew.  319. 

1251.  In  a  suit  against  an  indorsee  of  a  prom- 
issory note,  the  declaration  must  state  the  dili- 
gence made  use  of  to  recover  the  money  from 
the  maker  of  the  note,  that  the  court  may  judge 
whether  due  diligence  was  used.  CoUina  v.  War- 
burton^  3  Mis.  202. 

1252.  In  an  action  by  an  indorsee  against  an 
indorser,  the  plaintiff  need  not  allege  a  continued 
refusal  to  pay,  by  the  maker,  up  to  the  time  of 
suit  brought.  Crenshaw  v.  M'KUman^  Minor, 
295. 

1253.  In  an  action  on  a  promissory  note,  by  an 
indorsee  against  an  indorser,  the  plaintiff  must 
show  a  demand  upon  the  maker,  and  notice  of  a 
refusal  to  pay  to  the  defendant.  Ward  v.  Giford^ 
ib.  5. 

1254.  It  is  not  necessary,  in  general,  in  deriv- 
ing a  title  through  the  indorsement  of  a  firm,  to 
alfege,  in  particular,  who  the  persons  are  com- 
posing that  firm ;  an  indorsement  made  in  the 
name  of  the  firm  by  one  duly  authorised  gives  a 
complete  title,  whoever  may  compose  the  firm. 
Childress  v.  Emory,  8  Wheat.  642. 

1255.  Where  a  suit  is  brought,  in  the  name  of 
the  payee  of  a  promissory  note,  for  the  use  of  A 
and  B,  against  an  indorser,  and  the  declaration 
does  not  state  who  indorsed  the  same  to  the  de- 
fendant, or  to  whom  he  indorsed  it,  nor  allege 
any  transfer  to  or  from  him,  nor  any  inducement 
nor  consideration  for  the  indorsement,  the  dec- 
laration is  bad  on  demurrer.  M'Innis  v.  Rabun^ 
I  Port.  386. 

12^.  The  stotutes  of  Alabama  of  1828,  1829, 
defining  the  liability  of  indorsers  of  promissory 
notes,  affect  the  nature  of  the  contract,  and  not 
the  remedy  upon  it  merely ;  and,  therefore,  do 
.not  apply  to  a  note  indorsed  prior  to  their  pas- 
sage.  Bloodgood  v.  Cammack,  5  Stew,  db  Port. 
276. 

1257.  In  an  action  by  the  indorsee  against  the 
maker  of  a  note,  the  declaration,  and  tbe  repli- 
cation to  a  plea  of  the  statute  of  limitations,  al- 
leged that  the  indorsement  (which  bore  no  date) 
was  made  on  a  certain  day,  but  the  evidence 
showed  it  to  have  been  made  on  another  day, 
but  previous  to  the  commencement  of  the  action. 
It  was  held,  that  the  variance  was  immaterial. 
LdtOe  V.  Blunt,  16  Pick.  359. 

1258.  Evidence  that  the  drawer  of  a  note,  dis- 
counted in  bank,  had  informed  the  indorser  that 
the  bank  had  agreed  to  look  to  other  securities, 
and  not  to  the  indorser,  is  not  admissible  in  an 
action  by»the  bank  against  the  indorser.  Lyon  v, 
Huntingdon  Bank,  12  S.  d^^  R.  61. 

1259.  In  a  suit  by  an  indorsee  against  the  ma^ 
ker  of  a  promissory  note,  the  hand- writing  of  the 
indorser  must  be  proved.  M'Cormiek  v.  ^Ve^sr, 
10  ib.  94 


1260.  If  the  indorsee  of  a  promissory  note 
give  it  up,  through  a  mistaken  belief  of  its  being 
paid,  he  may,  on  proof  of  these  facts,  recovei 
against  the  maker  or  indorser,  on  the  common 
counts.     Eagle  Bank  v.  Smith,  5  Conn.  71. 

1261.  In  an  action,  by  the  indorsee  against  the 
indorser  of  a  promissory  note,  a  profert  <>f  the 
note  is  not  necessary  to  be  laid,  nor  a  reason 
given  for  its  omission.    Hinsdale  v.  Miles,  ib. 

1262.  In  an  action  upon  a  promissory  note 
against  the  indorser,  the  plaintiff  must  prove  the 
making  of  the  note,  the  indorsement  to  himself, 
a  demand  of  pavment  made  of  the  maker  upon 
the  day  on  which  the  note  became  due,  and  due 
notice  of  the  non-payment  to  the  indorser.  Day 
V.  Lyon,  6  Har.  &,  J.  140. 

1^3.  A  promissory  note  was  drawn  by  B.,  pay- 
able to  H.,  and  by  him  indorsed  to  C,  who  in- 
dorsed it  to  E.  In  an  action  by  E.  against  H.,  it 
was  held,  that  the  hand-writing  of  C.  should  be 
proved.    Hunt  v.  Edwards,  4  ib.  283. 

1264.  The  maker  of  a  note  is  liable  to  the 
payee  for  the  amount  of  the  note  only,  and  not 
for  costs,  in  a  suit  by  an  indorsee  against  the 
payee  as  indorser.  Simpson  v.  Griffin,  9  Johns. 
131. 

1265.  The  indorsee  of  a  note,  payable  in  foreign 
bills,  may  declare  against  the  indorser  as  on  a 
cash  note.  Sanger  v.  Stimpson,  S  Mass.  260. 
But  see  Jones  v.  Fales,  4  ib.  245. 

1266.  In  an  action  by  the  indorsee  of  a  prom- 
issory note  against  the  maker,  the  maker  cannot 
offset  a  ^laim  against  the  payee,  unless  it  appear 
that  the  note  was  transferred  for  a  firaudulent 
purpose,  or  after  it  was  overdue.  Hendricks  v. 
Judah,  1  Johns.  319. 

1267.  The  vendee  of  real  estate,  knowing  that 
an  action  of  trespass  is  pending  against  the 
vendor,  and  that  the  object  of  uie  sale  is  to 
avoid  the  consequences  of  the  suit,  receives  the 
deed  without  objection,  and  executes  his  note  for 
the  purchase  money.  A  judgment  is  afterwards 
obtained  in  a  suit  against  the  vendor.  The  vendee, 
under  these  circumstances,  cannot  refuse  to  pay 
the  note.    FindUy  v.  CooUy,  1  Blackf.  262. 

1268.  In  an  action  by  an  indorsee  against  the 
indorser,  the  declaration  must  set  out  the  time  of 
notice  of  the  default  of  payment.  Halsey  v. 
Salmon,  2  Penn.  916. 

1269.  In  an  action  on  a  promissory  note  not 
negotiable,  in  the  name  of  the  payee,  for  the 
benefit  of  his  assignee,  the  declarations  and  ad- 
missions of  the  assignor,  made  subsequent  to  the 
assignment,  are  inadmissible.  Matthews  v.  Hough' 
ton,  1  Fairf.  420. 

1270.  In  an  action  by  an  executor,  upon  a  prom- 
issory note  due  to  the  testator,  evidence  to  show 
that  the  note  was  not  paid  in  the  testator's  life- 
time, but  was  in  the  hands  of  the  defendant  at 
the  testator's  death,  was  held  sufficient  to  rebut 
the  presumption  of  payment,  arising  from  the 
non-production  of  the  note  by  the  plaintiff. 
Paste  V.  Page,  15  Pick.  368. 

1271.  In  an  action,  by  the  assignee  of  a  prom- 
issory note  against  the  assignor,  a  plea  of  nom 
assumpsit  does  not  put  in  issue  the  fact  of  the 
assignment,  nor  is  it  necessary  for  the  plaintiff 
to  prove  it  on  the  trial.  M^Gee  v  Donpahan,  2 
Litt.  139. 

1272.  In  an  action  of  assumpsit,  by  the  assignee 
of  a  note  against  the  assignor,  on  the  assignment, 
it  is  not  necessary  to  aver  a  consideration  for  the 
assignment,  nor  to  prove  it,  if  made.  ib. 

1273.  Where  a  promissory  note  is  gi>en  upon 
two  distinct  and  independent  ooneiderationt,  and 
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one  hi  a  consideration  which  the  law  deems  valid 
and  sufficient  to  support  a  contract,  and  the  other 
not,  the  note  will  be  apportioned  as  between  the 
original  parties  or  such  as  have  the  same  rela- 
tive rights,  and  the  holder  will  recover  to  the 
extent  of  the  valid  consideration,  and  no  further ; 
and  where  the  parts  of  the  note  are  not  respec- 
tively liquidated  and  definite,  the  question,  what 
amount  was  fotlnded  on  one  consideration,  and 
what  on  the  other,  is  to  be  settled  by  the  jury, 
upon  the  evidence.  Parish  v.  SUnte^  14  rick. 
398. 

1274.  It  is  for  the  jury  to  say  whether  a  prom- 
issory note  was  signed  by  an  agent  with  the  au- 
thority of  the  muier.  Weed  v.  Carpenter,  10 
Wend.  403. 

1275.  A  negotiable  note,  as  to  the  indorser,  is 
not  a  note  for  the  payment  of  money,  within  the 
meaning  of  the  Virginia  act  of  1804.  Judgment 
eannot  therefore  be  rendered  against  the  indorser, 
in  an  action  against  him  on  the  note,  without  the 
intervention  or  a  jury.  Metcalfe  v.  Battaile,  Gil- 
mer, 191. 

1276.  An  arbitration  note  for  iClO,  and  vouched 
by  two  witnesses,  is  not  coginsable  by  a  ^justice 
of  the  peace.     Mills  v.  Burroughs,  I  Hoot,  99. 

1277.  The  statute  of  Alabama,  providing  that 
final  judgment  may  be  given  on  default,  in  ac- 
tions on  promissory  notes,  without  the  interven- 
tion of  a  jury,  does  not  apply  to  a  written  agree- 
ment to  pay  a  certain  sum  of  money  for  50,000 
staves,  subject  to  a  deduction  for  any  number 
not  taken,  at  a  certain  rate.  Martin  v.  fVoodaU, 
1  Stew.  &  Port.  244. 

1278.  If  a  husband  "acknowledge,"  in  wri- 
ting, a  promissory  note  made  by  his  wife,  he 
thereby  becomes  liable  as  maker.  Phillips  v. 
ScogiftnSy  ib.  28. 

1279.  The  statute  of  Alabama,  providing  that 
plaintifls,  in  suits  brought  by  assignees  of  bonds 
or  other  writings,  need  not  prove  the  assign- 
ments unless  the  defendants  make  affidavit  that 
they  believe  them  forged,  does  not  apply  to  cases 
where  such  assigned  bond  or  writing  is  offered 
by  the  defendant  in  set-off.  Thus  we  indorse- 
ment of  a  promissory  note  so  offered  must  be 
proved.  Cass  v.  Jforthrop,  ib.  89.  Contra,  Hud- 
son V.  TindaU,  ib.  237. 

1280.  A  partial  payment  of  a  note  within  six 
years  is  sufficient  to  take  it  out  of  the  statute  of 
limitations ;  and  the  effect  is  the  same,  though 
the  payment  be  made  to  the  original  payee  of  the 
note,  and  the  action  be  brought  in  the  name 
of  his  indorsee.  Howe  v.  T%ompsonj  2  Fairf. 
152. 

1281.  A  negotiable  promissory  note,  given  for 
an  antecedent  debt,  is  not  a  discharge  of  that 
debt ;  but  an  action  may  be  maintained  for  the 
original  consideration,  provided  the  note  be  lost, 
or  be  produced  and  cancelled  at  the  trial.  Ra^ 
mond  V.  Merchant^  3  Cow.  147. 

1282.  Every  renewal  of  a  note  is  a  discharge 
of  the  prior  note.  Bank  v.  Croft,  3  M'Cord, 
522. 

1283.  The  time  of  payment  of  a  promissory 
note  may  be  extended  by  a  parol  agreement  be- 
tween the  maker  and  holder,  whether  payee  or 
indorsee.     Ferguson  v.  Hill,  3  Stew.  485. 

1234.  in  Alabama,  by  statute  of  1828,  in  an 
action  against  the  maker  and  indorser  jointly, 
where  one  appears  and  continues  the  case  as  to 
him,  and  there  is  judgment  by  default  against  the 
other,  this  judgment  cannot  be  rendered  final. 
Chapman  v.  Arrington,  ib.  480. 

1285.  A  bona  fde  purchaser  of  a  note  not  ne- 
gotiable, in  an  action  against  tha  maker,  in  the 


name  of  the  payee,  obtains  judgment  and  leviei 
execution:  the  property  levied  vests  in  himself, 
and  not  in  the  nominal  plaintiff.  Richards  v. 
Pearl,  1  Chip.  113. 

1286.  Where  a  payee  sells  a  note,  to  be  sued  in 
his  name,  he  is  liable  in  trespass  for  a  wrongful 
levy  in  such  suit.  Tichout  v.  CHley,  3  Verm. 
415. 

1287.  In  Tennessee,  a  party,  to  entitle  himself 
to  a  renewal  of  his  note  in  the  bank  of  the  state, 
must  tender  the  interest  on  the  sum  to  be  re- 
newed, in  advance  :  if  he  do  not,  judgment  may 
rightly  be  confessed  on  the  power  of  attorney 
which  accompanies  the  note.  Hays  v.  Stats 
Bank,  Mart.  &  Terg.  179. 

1288.  Where  the  recovery  is  in  specie,  for  a 
debt  due  in  paper,  there  must  be  evidence  of  the 
value  of  the  paper,  or  the  verdict  cannot  be  sus- 
tained. Canterberry  v.  Commonwealth,  1  Dana, 
415. 

1289.  In  a  suit  on  a  promissory  note,  ibr  salt, 
assigned  under  the  Kentucky  statute,  brought  by 
the  assignee  against  the  assignor,  the  value  of 
the  salt,  as  assessed  by  the  jury  in  the  suit  by  the 
assignee  against  the  obligor,  is  the  measure 
of  aamages.  M^ Kinney  v.  M'Conmel,  1  fiibb, 
239. 

1290.  The  fees  of  protest  are  to  be  included  in 
assessing  damages  on  a  promissory  note.  MerriU 
V.  Benton,  10  Wend.  116. 

1291.  Upon  the  execution  of  the  writ  of  in- 
quiry for  damages,  in  Virginia,  in  an  action  upon 
a  promissory  note,  it  is  necessary  to  produce  a 
note  corresponding  with  the  one  stated  in  the 
declaration ;  but  it  is  not  necessary  to  prove  it. 
Sheehy  v.  Mandeville,  7  Cranch,  208. 

1292.  Where  a  defendant,  in  an  action  on  a 
promissory  note,  can  maintain  a  cross  action  foi 
damages  on  account  of  a  partial  failure  of  the 
consideration  for  such  note,  such  damages  will 
avail,  pro  tanto,  as  a  defence  to  the  action.  But 
it  seems  this  rule  does  not  apply  where  the  con- 
sideration of  the  note  is  real  estate.  Peden  v. 
Moore,  1  Stew.  St  Port.  71.  Evans  v.  Murphy, 
ib.226. 

1293.  If,  on  a  note  for  the  direct  payment  of 
mon^,  the  Jury  assess  damages  for  the  detention, 
the  plaintiff  may  take  judgment  either  for  the 
debt  and  damages  or  for  die  debt  and  interest, 
but  not  for  both.     Diggs  v.  Bolware,  2  Litt.  S48. 

1294.  Interest  is  recoverable  on  bonds,  bills  of 
exchange,  and  promissory  notes.  Ryan  y.  Bald- 
rick,  3  M  Cord,  498. 

1295.  A  promissory  note,  payable  on  demand^ 
bears  interest  from  the  time  of  demand,  not  from 
the  day  of  its  date.  Rayne  v.  Outkrie,  Addis. 
137. 

1296.  A  note,  payable  on  demand,  with  inter- 
est, carries  interest  from  its  date.  Whitton  v. 
Swope,  1  Litt.  160. 

1297.  Notes  on  time  were  payable  with  inter- 
est, at  three  per  cent.,  if  paid  at  maturity  ;  and  if 
not,  six  per  cent.  **  to  be  paid ;  '*  or,  in  one  of  the 
notes,  '*  if  not  paid  then,"  six  per  cent.  <*  until 
paid."  They  were  not  paid  at  maturity.  Held, 
that  they  all  bore  six  per  cent,  interest  from  their 
date.     Daggett  v.  Pratt,  15  Mass.  177. 

1298.  A  promissory  note,  made  payable  at  a 
future  day,  with  interest  from  date,  if  not  punc- 
tually paid,  carries  interest  only  from  maturity 
Fugua  V.  Carriel,  Minor,  170.     Boddior.  Ely,  3 
Stew.  182. 

1299.  If  the  plaintiff  wishes  to  obtain  interest 
on  a  sealed  note,  he  should  declare  on  the  note 
and  interest.  Richart  v.  BeidUmian,  17  S  A 
R.41. 
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PUBLIC  LANDS. 

1.  The  identity  of  land  must  be  ascertained 
hj  a  reasonable  construction  of  the  patent ;  but, 
if  land  is  so  inaccurately  described  as  to  render 
its  identity  wholly  uncertain,  the  grant  is  void. 
Boardman  v.  Rted^  6  Pet.  328. 

2.  Governments  are  not  subject  to  imputations 
of  fraud  or  to  estoppels,  nor  do  their  grants  of 
lands  imply  warranties.  Elmandorff  y.  Carmu 
ehaslj  3  Litt.  472. 

3.  The  legislature  may  grant  the  public  lands  of 
the  commonwealth  in  any  mode,  or  on  any  terms, 
that  may  be  thought  proper;  and  the  grantee 
may  prevent  all  subsequent  claimants  from  in- 
truding, by  filing  a  caveat,  Patterson  v.  Trabue^ 
3  J.  J.  Marsh.  596. 

4.  A  patent  of  lands,  by  the  state,  shall  be 
presumed  to  have  issued  regularly,  and,  if  not 
▼Old  on  its  face,  cannot  be  avoided  collaterally, 
in  a  suit  between  individuals,  unless  it  issued 
without  authority  or  against  the  prohibitions  of 
a  statute.  Thus,  where  a  patent  issued,  in  1823, 
for  lands  which  were  improved  to  the  value  of 
$25,  on  the  17th  of  February,  1809,  held,  that 
it  should  be  presumed  that  satisfactory  proof 
was  produced,  to  the  commissioners  of  the  land- 
office,  that  the  occupant  had  been  satisfied  for  his 
improvements,  previous  to  the  date  of  the  patent, 
pursuant  to  the  statute.  (1  R.  L.  296,  §  17.) 
Jackson  V.  Marshy  6  Cow.  281. 

5.  Under  the  act  of  congress  of  March  3, 
1803,  such  lands  only  were  authorized  to  be  of- 
fered for  sale  as  had  not  been  appropriated  by 
the  previous  sections  of  the  law,  and  certificates 
granted  by  the  commissioners  in  pursuance  there- 
of.   Ross  V.  Doe,  1  Pet.  655. 

6.  The  act  requires  no  precise  form  for  the  do- 
nation certificate.  It  is  sufiicient  that  the  oourt 
of  commissioners  be  satisfied  of  the  facts  entitling 
the  party  to  the  certificate,  tb. 

7.  A  patent  issued  by  the  United  States  for 
land  originally  entered  by  the  patentee,  and  not 
void  on  Its  face,  cannot  be  collaterally  impeached, 
in  an  action  of  trespass  to  try  title,  by  the  pro- 
duction of  the  certificate  showmg  an  assignment 
thereof  to  another  before  the  issuing  of  the  pat^ 
ent.    Masters  v.  Eastis,  3  Port.  368. 

8.  The  title  acquired  by  the  commonwealth,  on 
the  escheat  of  the  right  of  the  eldest  patentee,  does 
not  enure  to  the  junior  patentee  for  the  same  land ; 
but  the  commonwealth  may  regrant  the  escheat- 
ed title.     ElmrnidarfY.  Carmichael,  3  Litt.  472. 

0.  Estates  granted  by  government,  subject  to 
forfeiture  in  the  event  of  failure  to  perform  cer- 
tain conditions  by  the  grantee,  upon  breach  of 
the  condition,  are  immediately  divested  from  the 
grantee,  and  revested  in  the  United  States,  with- 
out entry  or  other  act  of  claim.  Kennedy  v. 
McCartney,  4  Port.  141. 

10.  A  grant  of  land  by  the  state  takes  effect 
from  the  time  when  it  is  approved  by  the  com- 
missioners of  the  land-office,  and  passes  the  sec- 
retary of  state's  office.  The  date  is  not  conclu- 
sive evidence  of  the  time  of  its  issuing ;  nor  is 
the  governor's  signature,  he  having  no  power,  as 
governor,  to  sell,  or  contract  to  sell,  the  public 
lands.    Jackson  v.  Douglass,  5  Cow.  458. 

11.  The  occupancy  of  the  public  lands  of  the 
United  States  constitutes,  at  least  so  far  as  tres- 
passes by  a  stranger  are  concerned,  a  tenancy  at 

^  will,  and  not  a  tenancy  from  year  to  year.     Dun- 
can  V.  Potts,  5  Stew.  &  Port.  82. 

12.  An  original  contract  for  the  sale  of  lands, 
•zeeuted  by  the  secretary  of  the  treasury  of  the 


United  States,  under  the  seal  of  the  treasury 
department,  is  sufficiently  authenticated  by  that 
seal,  and  is  admissible  as  evidence  without  fur- 
ther proof  of  its  execution.  Jinkins  v.  Jfod,  3 
Stew.  60.  So  a  copy  of  such  contract,  duly  cer* 
tified  under  the  hand  of  the  secretary  and  seal 
of  the  department,  ib, 

13.  The  surveyors  of  the  public  lands  are  dis- 
bursing officers,  and  included  in  the  act  of 
congress.  May  3, 1822,  requiring  security  of  the 
surveyor-general.  Farrar  v.  u.  States,  5  Pet. 
373. 

14.  Where  an  entry  is  surveyed,  and  its  boun- 
daries are  designated,  the  claim  of  the  locator  is 
thereby  limited.  Gait  v.  Galloway,  4  Pet.  332. 
The  practice  in  the  Virginia  district,  in  Ohio,  is, 
to  allow  the  locators  to  withdraw  their  warrants 
at  pleasure,  ib. 

15.  The  misnomer  of  a  county,  in  a  patent  for 
land,  will  not  vacate  the  patent.  It  will  admit 
of  explanation;  and  if  explanation  can  be  received, 
the  patent  on  which  the  misnomer  is  found  is  not 
absolutely  void.     Stringer  v.  Young,  3  Pet.  320. 

16.  Where  lands  are  granted  by  the  govern- 
ment to  individuals,  upon  condition  precedent, 
the  grantees  may  assign  them,  and  the  title  of 
the  assignees  will  be  good,  even  before  perform- 
ance of  the  condition,  against  all  persons  except 
the  government.    Jinkins  v.  Abe/,  3  Stew.  60. 

17.  A  certificate  of  the  first  payment  for  lands, 
sold  by  the  United  States  under  the  credit  sys- 
tem, it  not  appearing  that  the  terms  of  the  pur- 
chase had  been  complied  with,  and  final  payment 
made,  upon  a  failure  to  do  which  the  lands  be- 
came forfeited,  is  not  sufficient  to  rebut  the  pre- 
sumption of  forfeiture,  and  authorize  the  holder 
to  maintain  an  action  for  trespass  upon  the  land. 
GiU  V.  Taylor,  3  Port.  182. 

18.  Where  an  act  of  congress  required  that, 
before  a  sale  of  land,  public  notice  of  the  time 
and  place  should  be  published  once  a  week,  in 
some  Washington  paper,  for  three  months,  it 
was  held  allowable  to  publish  at  any  time,  each 
successive  week,  although  at  one  time  eleven 
days  intervened.  Ronkmdorjf  v.  Taylor,  4  Pet 
349. 

19.  In  an  advertisement  of  land  for  sale,  for 
unpaid  taxes,  such  a  description  should  be  given 
as  would  enable  Uie  person,  desirous  of  purchas- 
ing, to  know  the  land  without  inquiring,  ib, 

w.  An  entry  should  call  for  an  object,  noto- 
rious at  the  time,  and  the  other  calls  should  be 
precise.  A  survey,  to  be  good,  must  be  made  in 
pursuance  of  an  entry.     Lindsey  v.  Miller,  6  ib. 

666. 

21.  A  possession  under  a  junior  patent,  inter- 
fering with  a  senior  patent,  the  lands  covered  by 
which  are  totally  .unoccupied  by  any  person 
holding  or  claiming  under  it,  is  coextensive 
with  the  boundaries  claimed  under  such  junior 
patent,  and  not  limited  by  the  actual  enclosure. 
Sieard  v.  Davis,  ib.  124. 

22.  Entries  made  subsequent  to  the  plaintiff's 
claim,  whatever  might  have  been  the  impression 
under  which  they  were  made,  will  not  affect  the 
title  held  under  such  prior  entry.  Stringer  v. 
Young,  3  ib.  320. 

23.  The  act  of  congress  of  May  29, 1830,  re- 
linquished to  Conaleskee,  a  Cherokee  Indian,  and 
his  heirs,  all  the  right  of  reversion  of  the  United 
States  in  and  to  a  certain  tract  of  land,  in  which 
he  had  a  life  estate,  on  condition  that  he  re- 
mained thereon,  and  which  he  had  previously 
sold.  Held,  that  a  purchaser  subsequently  to  the 
act  was  entitled  to  the  estate  ;  and  that  the  act 
was  not  intended  to  perfect  the  title  of  a  prioi 
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parchaaer.      Kennedy   t.    M*Cartney^    4    Fort. 
J41. 

24.  A  person,  to  bring  himself  within  the  act 
of  cession  of  Georgia  to  the  United  States,  for 
the  public  lands,  mnst  show  that  he  was  actually 
settled,  at  the  time  fixed  in  the  act,  and  settle- 
ment by  his  agent  is  settlement  by  himself. 
Hiekie  v.  Starke,  1  Pet.  98. 

25.  The  reservation  of  lands  to  the  Cherokee 
Indians,  under  the  8th  article  of  the  treaty  of 
1817,  enures  as  a  life  estate  to  the  reservee,  only 
upon  compliance  with  condition  of  continuance 
thereon,  as  stipulated.  If  the  condition  is  not 
-complied  with,  the  fee  simple  in  the  lands  re- 
verts immediately  to  the  United  States ;  so,  also, 
the  expectant  estate  of  the  reservee's  wife  and 
children  is  at  once  destroyed.  Kennedy  y. 
McCartney,  4  Port.  141. 

26.  The  deposition  of  the  Cherokee  agent  is 
the  best  evidence  that  an  Indian,  to  whom  land 
has  been  reserved  by  treaty  of  1817,  has  com- 
plied with  the  requisites  of  the  treaty  in  making 
the  selection,  reffistering  his  name,  &c.  ib. 

27.  An  entry  into  public  lands,  in  Ohio,  in  the 
name  of  a  person  dead  at  the  time  of  the  entry, 
is  a  nullity.    M' Donald  v.  SmaUey,  6  Pet.  261. 

28.  A  mistake  of  a  deputy- surveyor  under  the 
surveyor-general  of  New  York,  not  appointed  by 
the  parties,  in  running  the  boundary  lines  of 
certain  lots  of  land,  in  the  township  of  A,  was 
allowed  to  be  rectified  so  as  to  give  to  each  party 
the  quantity  of  land  corresponding  with  their 
respective  patents,  and  the. map  of  the  township 
on  file,  in  the  office  of  the  secretary  of  state. 
Jackson  v.  Hunter,  1  Johns.  495. 

29.  The  commissioners  in  the  partition  of  the 
Kayaderasseras  patent,  in  1770,  took  the  true 
**  north-westmost  head  of  the  Kayaderasseras," 
and  it  is  rightly  laid  down  on  their  map.  Brandt 
▼.  Ogden,  lb.  156. 

30.  The  commissioners  of  the  land-office  had 
a  right  to  grant  certain  lots  of  land,  reserved  by 
the  act  of  the  8th  of  February,  1789,  to  make  up 
certain  deficiencies  therein  mentioned,  where  ap- 
plication for  a  compensation  for  such  deficiency 
was  not  made  on  or  before  the  1st  of  January, 
1798 ;  the  lots  so  reserved,  and  not  appropriated, 
to  make  up  such  deficiencies  before  that  time, 
being  held  to  be  unappropriated  lands,  and  to  be 
disposed  of  as  such,  pursuant  to  the  acts  of  the 
legislature.    Jackson  v.  Seaman,  3  ib.  495. 

31.  A  person  in  possession  of  such  a  lot,  against 
whom  an  action  of  ejectment  was  brought  by  a 
patentee,  was  held  not  entitled  to  compensation 
for  improvements  on  the  land.  ib. 

32.  The  possession  of  a  warrant,  at  the  land- 
office  of  Ohio,  is  a  sufficient  authority  to  make 
locations  under  it.  Letters  of  attorney  are  un- 
necessary. Gait  V.  GalUnoay,  4  Pet.  332.  An 
entry  can  only  be  made  in  the  name  of  the  person 
to  whom  the  warrant  was  issued  or  assigned,  ib. 

33.  Where  an  entry  was  made,  in  the  land- 
office  of  Kentucky,  in  the  name  of  **  John  Floyd's 
heirs,"  without  naming  who  they  were,  it  was 
held,  that  substituting  a  legal  description,  which 
cannot  be  misunderstood,  for  a  more  definite 
description,  by  the  proper  names  of  the  heirs. 


did  not  vitiate  the  transaction.     Hunt  v.  Wick' 
ay«,2Pet.201. 

34.  The  approbation  of  the  surveyor-general, 
to  the  deed  of  an  Indian  patentee,  or  his  heirs, 
in  pursuance  of  the  55th  section  of  the  New 
York  act  of  April  10,  1813,  given  to  a  deed 
which  is  void  and  inoperative,  does  not  preclude 
him  from  afterwards  giving  his  assent  to  a  valid 
and  operative  deed,  from  the  same  grantor,  for 
the  same  land.  Jackson  v.  Brown,  15  Johns 
264. 

35.  An  indorsement  as  follows,  '*  I  approve  of 
the  within  deed,"  is  sufficient.  It  need  not 
state  the  surveyor's  reasons  for  giving  such  ap- 
probation, ib. 

36.  The  reservation  made  by  the  law  of  Vir- 
ginia, of  1783,  ceding  to  congress  the  territory 
north-west  of  the  Ohio,  is  not  a  reservation  of  the 
whole  tract  between  the  Rivers  Scioto  and  Little 
Miami,  but  of  only  so  much  of  it  as  may  be  ne- 
cessary to  make  up  the  deficiency  of  good  lands, 
in  the  country  set  apart  for  the  Virginia  troops, 
on  the  south-east  side  of  the  Ohio.  Jackson  v. 
Clark,  1  Pet.  628. 

37.  In  order  to  recover  treble  damages,  in 
cases  in  which  the  party  is  entitled  to  them,  the 
declaration  should  refer  to  the  act,  that  the  de- 
fendant may  be  apprized  of  the  extent  of  his 
demand,  and  the  jury  must  find  him  guilty  of 
the  trespass  alleged,  and  assess  the  value  of  the 
timber  or  trees  cut ;  and  this  finding  must  be  en- 
tered on  the  postea,  on  the  return  of  which  the 
court  will,  on  motion,  treble  the  damages.  JVeio- 
eomb  V.  Butterfield,  8  Johns.  342. 

38.  Where  a  trespass  is  committed  on  land  re- 
served by  the  state  for  the  support  of  the  gospel 
and  schools,  or  on  land  belonging  to  the  state, 
the  suit  must  be  brought  in  the  name  of  the  over- 
seers of  the  poor  of  the  town  in  which  the  tres- 
pass was  committed,  in  order  to  entitle  the  plaintiff 
to  recover  treble  damages,  under  the  New  York 
act  of  1805,  §  28,  c.  94.  ib. 

39.  If  the  suit  is  brought  under  the  acts  of 
1808  and  1810,  by  the  supervisors,  they  are  not 
entitled  to  treble  damages,  ib. 

40.  The  state  cannot  maintain  an  action  of 
trespass  to  try  title  to  land,  for  it  cannot  be  dis- 
seized. The  remedy  against  a  trespasser  on 
public  lands  is  by  information  for  intrusion. 
State  V.  Arledge,  1  Bailey,  551. 

41.  Residence  at  a  military  post  of  the  United 
States,  from.  1817  to  1836,  by  permission  of  the 
government,  and  purchasing  old  buildings  there- 
on, when  the  post  is  no  longer  occupied,  gives 
no  preemption  right,  especially  if  the  land  is  ex- 
pressly reserved  for  military  purposes,  and  the 
United  States  survey  and  build  lighthouses 
thereon.     Wilcox  v.  Jackson,  13  Pet.  4^. 

42.  A  final  certificate  of  title,  under  the  act  of 
conffress  settling  Spanish  claims,  is  sufficient 
evidence  of  title,  and  a  trespasser  cannot  go  be- 
yond it  to  question  the  right.  Richardson  v. 
Hobart,  1  Stew.  500. 

43.  And,  accompanied  by  possession,  is  suf- 
ficient to  rebut  any  presumption  raised  by  aa 
adverse  possession  of  15  years.  HaUett  v.  £s- 
Uva,  2  ib.  115. 
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1.  Ad  information,  in  the  nature  of  a  writ  of 
fuo  warranio^  is  applied  to  the  mere  purpoies  of 
trying  a  civil  right,  and  ousting  a  wrongful  poa- 
tetsor  of  an  office.  Resptibliea  y.  Wravj  3  Dall. 
490. 

2.  A  writ  of  fuo  warranto  cannot  be  main- 
tained except  at  the  instance  of  the  government. 
fVaUaee  v.  Anderson,  5  Wheat.  291. 

3.  An  information,  in  the  nature  of  a  quo  war" 
rantOj  lies  against  those  only  who  claim  to  exer- 
cise some  public  office  or  authority.  Common- 
wealth y.  Dearborn,  15  Mass.  125.  It  lies  as  well 
against  officers  appointed  by  the  supreme  execu- 
tive authority  of  the  commonwealth  as  against 
those  holding  corporate  offices  or  franchises. 
Commanwealtk  v.  Fotoler,  10  ib.  290.  It  lies  to 
remove  a  person  appointed  to  a  public  office  by 
the  governor  of  the  commonwealth,  when  such 
an  office  did  not  exist,  but  who  claims  it  by  vir- 
tue of  such  appointment,  after  it  is  created.  t6. 
It  lies  to  inquire  into  the  election  or  admission  of 
an  officer  or  member  of  a  corporation,  for  any 
person  interested  in  such  election  or  admission, 
if  it  was  unduly  made.  Commonwealth  v.  Union 
Ins.  Co.  Jfewburyportj  5  ib.  230.  Comm^mwealth 
v.  Fowler,  10  ib.  290.  It  does  not  lie  against  an 
officer  elected  for  one  year  only,  because  it 
would  be  impossible  to  decide  the  question  until 
the  expiration  of  the  term,  when  the  mischief 
complained  of  would  be  gone.  Commonwealth 
y.  Athearn,  3  ib.  285.  It  does  not  lie  against  the 
managers  of  a  lottery,  appointed  by  a  corpora- 
tion having  the  grant  of  such  lottery.  Common- 
wealth y.  Dearborn,  15  ib.  125. 

4.  An  information  for  the  purpose  of  dissolving 
a  corporation,  or  of  seizing  its  franchises,  can  be 
prosecuted  only  by  the  authority  of  the  legisla- 
ture, exercised  in  each  case,  or  by  the  attorney- 
general,  acting  in  behalf  of  the  commonwealth. 
Commonwealth  v.  Union  Ins.  Co.  J^ewburyport, 
5  ib.  230. 

5.  In  cases  of  usurpation  by  individuals  of 
offices  holden  of  the  commonwealth,  the  attorney 
or  solicitor-general  may  file  informations  against 
the  supposed  usurpers,  ex  officio,  or  at  the  rela- 
tion of  any  person.  Commonwealth  v.  Fovder, 
10  ib.  295. 

6.  For  the  form  of  judgment  upon  an  infor- 
mation, in  the  nature  of  a  quo  warranto,  in  Mas- 
sachusetts, see  Commonwealth  v.  Fowler,  11  ib. 
339. 

7.  An  information,  in  the  nature  of  a  quo  war- 
ranto, may  be  filed  in  any  county ;  but  the  pro- 
cess must  be  made  returnable  to,  and  be  tried  in, 
the  county  where  the  respondent  lives.  Com- 
monwealth y.  9mead,  ib.  74. 

8.  In  New  York,  the  remedy  by  information,  in 
the  nature  of  a  quo  warranto,  lies  against  persons 
who  have  usurped  or  intruded  into  the  office  of 
directors  of  an  insurance  company  or  other  cor- 
poration. And  though  the  office  is  an  annual 
one,  and  thus  it  is  doubtful  whether  a  trisl  can 
be  had  before  the  office  expires,  the  court  will 
proceed.  People  v.  Tibbetts,  4  Cow.  358.  People 
v.  Kip,  ib.  382,  noU. 

9.  An  information,  in  the  nature  of  a  quo  woT" 
rmmtOf  is  the  proper  remedy  against  one  intrud- 


ing into  the  office  of  sherifiT,  in  consequence  of 
an  unlawful  decision  of  the  county  board  of  can* 
vassers  in  his  favor ;  the  duties  of  the  board 
being  ministerial,  and  not  judicial,  and  a  certio* 
rari  therefore  not  proper.    People  y.  Van  Slyek^ 

4   ID.    tmifi  • 

10.  Quo  warranto,  or  some  other  judicial  pro- 
cess, must  be  brought  against  a  corporation  sup- 
posed to  have  forfeited  its  charter  by  misuser  or 
nonuser,  and  judgment  of  ouster  obtained.  Peo* 
pie  v.  Manhattan  Co.  9  Wend.  351. 

11.  A  college  established,  by  the  regents  of  the 
University  of  New  York,  in  a  particular  place, 
has  no  power  to  establish  a  branch  of  the  college 
in  another  place,  and  for  such  act  an  information, 
in  the  nature  of  a  quo  warranto,  may  be  filed. 
People  v.  Geneva  College,  5  ib.  211. 

12.  An  information,  m  the  nature  of  a  quo  war- 
ranto, lies  against  an  incorporated  company,  for 
carrying  on  banking  operations  without  author- 
ity from  the  legislature.  People  y.  Utica  Ins.  Co. 
15  Johns.  358. 

13.  The  court  will  not  grant  an  information, 
in  the  nature  of  a  quo  warranto,  against  a  turn- 
pike company  for  not  making  compensation,  pur- 
suant to  statute,  to  the  owner  of  land  through 
which  they  have  made  their  road,  but  will  leave 
the  complainant  to  his  jaction  of  trespass.  Peo» 
pie  V.  Hillsdale  ^  Chatham  Turnpike  Co,  2  ib. 
190. 

14.  The  court  will  not  allow  the  attorney- 
general  to  file  an  information,  in  the  nature  of  s 
quo  warranto,  against  an  officer,  when  it  appear* 
that  the  time  for  which  he  was  elected  will 
expire  before  the  inquiry  can  have  eflTect,  but 
will  leave  the  party  to  his  remedy.  People  y. 
Sweetinjf,  2  ib.  184. 

15.  The  attorney-general,  in  behalf  of  the  peo- 
ple, cannot  allege  that  an  act  of  incorporation 
granted  by  the  state  is  contrary  to  the  United 
States  constitution  and  acts  of  congress.  Peo^ 
pie  v.  Reuss  ^  Saratoga  Railroad,  15  Wend. 
]13. 

16.  An  information,  in  the  nature  of  a  quo  war- 
ranto, for  usurping  a  franchise,  need  snow  no 
title  in  the  people  to  the  franchise,  but  it  lies  with 
the  defendant  to  show  his  warrant  for  exercising 
it.     People  V.  Utiea  Ins. Co.  15  Johns.  358. 

17.  The  process  to  bring  in  the  defendant 
upon  an  information,  in  the  nature  of  a  quo  war 
ranto,  is  either  a  venire  facias  and  distringas,  or  a 
subpmna  and  attachment.  It  is  irregular  to  pro- 
ceed by  a  rule  to  appear.  People  y.  RichariMn^ 
4  Cow.  97,  and  note. 

18.  The  court  have  discretion  to  grant  or  re- 
fuse a  motion  for  leave  to  file  an  information  in 
the  nature  of  a  quo  warranto.  People  v.  Sweet- 
ing, 2  Johns.  184. 

19.  To  an  information,  in  the  nature  of  a  quo 
loarranto,  charging  individuals  with  claiming, 
using,  and  exercising,  the  franchise  of  being  a 
body  politic  and  corporate,  it  is  sufficient  to  deny 
the  user  of  the  franchise,  without  denying  the 
claim.    People  v.  Thompson,  16  Wend.  o55. 

20.  The  general  rules  of  the  court  in  relation 
to  pleading,  amending,  &c.,  are  applicable  to 
proceedings  upon  an  information  in  nature  of  a 
quo  warranto.     People  v.  Clark,  4  Cow.  95. 

21.  In  Pennsylvania,  every  citizen  who  pays 
taxes  may  have  an  information,  in  the  natare  of 
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a  gno  warranto^  filed  at  his  flaffgestion,  to  in- 
quire by  what  authority  the  collector  exercisei 
his  office.  Commonwealth  v.  Commtsnanen  of 
Philadelphia,  1  S.  At  R.  382. 

22.  Granting  a  into  warranto  is  discretionary 
with  the  court.  Commonwealth  t.  Reigarts,  14 
ib.  216.     CommionweaUh  t.  Arriaon,  15  ih.  127. 

23.  On  obtaining  leave  to  file  a  ^uo  warranto^ 
defendant  must  be  summoned  by  a  venire  or 
tvhpiMna ;  and,  if  he  fail  to  appear,  by  a  dxstrin' 

fat  or  attachment.     ComM4mweaith  y.  Spronger^ 
Binn.  353. 

24.  A  fuo  warranto  will  be  issued  on  reasonable 
grounds  against  one  holding  office  who  has  not 
given  the  proper  bond  in  season.  Rstpvhlica  y. 
H'ray,  2  Testes,  429. 

25.  One  person  may  hold  the  offices  of  re- 
corder of  Philadelphia  and  district  attornev  of 
the  United  States  at  the  same  time.  RetpMica 
F.  Dallas,  3  ib.  300. 

26.  A  qno  warranto  will  not  be  granted  against 
the  minister  of  a  congregation,  unless  the  plaintiff 
and  defendant  claim  under  the  same  charter. 
Commonweakh  ▼.  Murray,  11  S.  d:;  R.  73. 

27.  ^0  warranto  lies  for  the  appointment  of 
inspectors  of  the  Philadelphia  prison  in  a  clan- 
destine manner.  One  who  has  authority  to  ap- 
point to  office  cannot  appoint  himself.  Com- 
monweaJth  y.  DougUuSj  1  Binn.  77. 

28.  The  Virginia  act,  limiting  the  prosecution 
by  information  on  any  penal  law  to  one  year, 
does  not  apply  to  an  information  in  the  nature  of 
a  writ  of  quo  warranto.  Commonwealth  y.  Birch- 
eU,  2  Virg.  Gas.  51. 

29.  An  information,  in  the  nature  of  a  quo  war- 
ranto, is  the  proper  remedy  by  which  to  try  and 
decide  whether  the  charter  of  the  James  River 
X^ompany  ought  to  be  nullified  and  vacated,  or 
to  prevent  Uie  company  from  receiving  tolls. 
Commonwealth  v.  James  River  Co.  ib.  190. 

30.  Such  information  will  lie  against  the  cor- 
poration eo  nomine,  ib. 

31.  The  interest  which  the  commonwealth  of 
Virginia  holds  in  the  stock  of  said  company  pre- 
sents no  bar  to  this  proceeding,  ib. 

32.  The  superior  court  of  law  of  the  county  in 
which  the  president  and  directors  of  such  cor- 
poration reside  has  jurisdiction  to  grant  the  rule 
and  try  the  cause,  tb, 

33.  In  South  Carolina,  an  information,  in  the 
nature  of  a  0110  warranto,  will  lie  against  a  corpo- 
ration, as  a  oody,  at  the  relation  or  a  private  per- 


son, in  the  name  of  the  attorney-general.    Statv 
y.  City  Council,  1  Rep  Con.  Ct.  36. 

34.  A  writ  of  quo  warranto  will  lie  against  an 
officer  commissioned  under  the  authority  of  the 
state.     State  v.  Deliesseline,  1  M'Cord.,  52. 

35.  In  an  information,  in  the  nature  of  a  quo 
warranto,  against  an  officer  appointed  by  the  ex- 
ecutive, the  reasons  and  motives  of  the  executive 
in  making  the  appointment  cannot  be  inquired  of 
when  the  right  exists.  State  v.  Adams,  2  Stew. 
231. 

36.  Where  a  person  is  in  office  by  color  of 
right,  and  exercising  the  duties  thereof,  a  quo 
warranto  is  the  proper  remedy  for  another  person 
claiming  the  same  office,  and  not  a  mandamus. 
People  y.  Forquer,  Breese,  68. 

37.  The  <vant  of  a  venire  in  a  quo  warranto  in- 
formation, which  in  its  nature  is  a  ciyil  proceed- 
ing, is  cured  by  a  verdict.  State  Bank  v.  State^ 
1  Blackf.  267. 

38.  In  Ohio,  an  application  for  a  writ  of  quo 
warranto  against  a  corporation,  must  be  com 
menced  by  a  rule  against  the  corporation  to 
show  cause  why  the  writ  should  not  be  awarded. 
The  application  is  to  be  made  by  the  prosecuting 
attorney  of  the  proper  county,  for  and  in  behalf 
of  the  state.    It  may  be  made  to  the  supreme 
court  sitting  in  any  part  of  the  state,  with  notice 
to  the  adverse  party.     But  the  rule  must  be  re- 
turnable  to  the   supreme  court  of  the  county 
where  the  party  against  whom  it  is  taken  resides, 
or  is  located,  whether  a  corporation  or  an  indi- 
vidual.    If  the  writ  be  then  awarded,  the  pro 
ceedings  are  according  to  the  course  of  the  com 
mon  law.    If  the  attorney,  in  a  proper  ease,  de 
cline  making  tho  application,  the  court  will  per 
emptorily  order  him  to  make  it,  or  appoint  8om« 
other  person.    Jn  Matter  of  Bank  of  Mount  Pleas^ 
ant,  5  Ham.  249. 

39.  Proceedings  agunst  a  person,  by  q%io  war» 
ranto,  for  illegally  exercising  the  office  of  judge, 
must  be  instituted  by  the  prosecuting  attorney, 
and  not  by  a  private  indiyidual.  State  y.  Momt, 
ib.  358. 

40.  The  writ  of  quo  warramto  is  the  proper 
remedy  in  case  the  person  complained  of  had 
been  illegally  appointed.  Bellows,  ex  parte,  1 
Mis.  115. 

41.  From  the  3d  section  of  the  5th  article  of 
the  constitution  of  Missouri,  the  supreme  court 
deriyes  jurisdiction  in  ease  of  informations  in  the 
nature  of  quo  warranto.   State  y.  Merry,  3  ib.  278 
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RAILROAD. 

1.  The  New  York  act,  incorporating  the  Mo- 
hawk and  Hndson  Railroad  Company,  authorises 
an  entry  upon  the  land  of  indiyidnals  for  the  pur- 
poses of  examination  and  soryey,  and  the  use  of 
the  same  for  the  construction  and  maintenance 
of  their  road,  preyionsly  to  acquiring  a  title  to  the 
lands  required,  or  the  assessment  or  payment  of 
damages.  The  purchase  of  the  land,  or  the  pay- 
ment of  the  appraised  damages,  is,  however,  a 
condition  precedent  to  the  vesting  of  the  fee  of 
the  lands  in  the  corporation.  Bloodgood  v.  Mo- 
hawk and  Hudson  Railroad  Co.  14  Wend.  51.  In 
trespsM  quwe  cUuuum  ajKainst  the  company  for 


such  entry,  it  was  held,  that  it  was  not  necessary 
for  them,  in  their  plea,  to  allege  such  assessment 
and  payment,  they  being  a  condition  subsequent 
to  the  entry  for  the  purposes  aboye  mentioned. 
ib.  Held,  further,  that,  notwithstanding  the  law- 
fulness of  the  original  entry,  if  the  company  had 
been  guilty  of  such  delay  in  taking  the  measures 
prescribed  by  the  act  to  obtain  titie  to  the  land, 
and  to  ascertain  and  pay  the  plaintiff's  damages, 
as  to  deprive  them  of  the  benefit  of  such  entry, 
and  render  them  trespassers  ab  initio,  it  was  in- 
cumbent upon  the  plaintiff  to  have  replied  the 
facts  necessary  to  present  that  question,  ib. 

2.  In  a  proceeding  to  ascertain  damages  for 
land  taken  for  a  railroad,  the  sheriff's  return  must 
show  that  all  the  reqnisitioiis  of  the  statute  hav* 
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tieei:  complied  with.  Harper  ^7.  Lexina^ton  itnd 
Ohio  Rmlroad  Co.  2  Dana,  S27.  The  sheriff 
ma/  make  a  return,  after  the  case  has  been  re- 
▼ersed,  and  remanded  for  new  proceedlngrg.  t^. 
It  is  not  indispensable  that  notice  to  the  owner 
of  the  land  shoaM  be  by  personal  service.  A  re- 
tarn  of  the  writ  as  **ezecated,*'  implies  legal  no- 
tice, ik. 


RAPE. 

1.  Under  the  Massachasetts  statutes  of  1784, 
e.  66,  §  11,  and  1805,  c.  97,  one  indicted  for  rape 
might  be  found  guil^  of  an  assault  with  intent 
to  commit  a  lape.  Cmnmrniwealtk  y.  Coajmr^  15 
Mass.  187.  But  see  CommoHweaUk  v.  Roby,  12 
Pick.  496,  507. 

2.  An  infant,  under  the  age  of  14  years,  ma^ 
be  conrieted  of  an  assault  with  intent  to  commit 
a  rape,  though,  by  the  technical  rule  of  law,  he 
is  incapable  of  committing  the  chief  offence  itself. 
ComnumweaUk  ▼.  Oreen^  2  Pick.  380. 

3.  An  indictment  for  an  intent  to  commit  a 
rape  may  be  sustained  by  proof  of  a  rape.  State 
y.  Skaard^  7  Conn.  54. 

4.  It  is  sufficient  if  an  indictment  for  rape 
charge  the  defendant  with  feloniously  rarishing 
and  carnally  knowing  a  woman.  Harman  t. 
CammmtweaWi^  12  S.  d^^  R.  69.  « 

5.  In  an  indictment  for  rape,  emission  need 
not  be  proved.  Pennsylwtnia  ▼.  SuUican^  Addis. 
143. 

6.  In  an  indictment  under  the  3d  section  of 
the  Virginia  act  against  rape,  if  the  charge  is  for 
carnally  knowing  and  abusing  a  <'  female  "  child, 
under  10,  instead  of  a  "  woman  "  child ;  or  if  the 
word  ^  unlawfully "  is  omitted,  the  indictment 
is  nevertheless  good  after  verdict.  ComnumweaUk 
V.  BfltHst,  2  Virg.  Cas.  235. 

7.  The  1st  section  of  the  Virginia  act  against 
rape  applies  only  to  a  rape  on  a  female  over  10 
years  of  age;  the  3d  section  to  oases  where 
she  is  under  10,  and  applies  whether  she  con- 
sent or  not,  such  a  child  being  incapable  of  con- 
sent, ib. 

8.  If  a  count  for  rape,  under  the  third  sec- 
tion of  the  Virginia  act,  charges  more  than  is 
necessary,  such  part  may  be  r^ected  as  surplus- 
age, ib, 

9.  In  indictments  under  the  Virginia  statutes 
against  rape,  which  enact  a  punishment  against 
fVee  persons  different  from  that  of  slaves,  it 
is  not  necessary  to  allege  that  a  prisoner  is  a 
white  person,  it.  Young  v.  Commoniwealtk^  ib. 
328. 

10.  Evidence  of  the  least  penetration  justifies 
a  conviction  for  rape.  Slate  y.  Le  Blanc^  Const. 
Rep.  354. 
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J.  Wkat  Iff  neeeaomry  to  maintam  an  Jictiott, 
(a.)  Writ  of  Right,  (b.)  Writ  of  En- 
trv.  (c.)  Ejeetmomt,  (d.)  TVoepaos  quare 
ClaMSum.  (e.)  Fonmedon,  (f)  Par- 
tieo, 
U.  Pleadmgo.  (a.)  OfPUrinHf.  (b.)  €f De- 
fendant. 

III.  Evidence, 

IV.  Damageo  and  hnprovements. 

y.    Of  the  Judgment  and  Ho  Efoet. 
VI.    Other  Mattero. 
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I.     What  is  necessary  to  maintain   an  Action 
(a.)   WrU  of  Right. 

1 .  The  demandant,  in  a  writ  of  right,  to  main- 
tain it,  must  prove  an  actual  seizin.  Speed  y. 
Bitford,  3  Bibb,  57. 

2.  Actual  seizin,  or  seizin  in  deed,  is  necessary 
to  maintain  a  writ  of  right  Green  y.  WatkinSy  7 
Wheat.  28. 

3.  An  alienee  may  maintain  a  writ  of  right  on 
the  actual  seizin  of  his  alienor,  although  the 
alienee  was  never  seized.  Conn  v.  JUanifee,  2  A. 
K.  Marsh.  396. 

4.  In  order  to  support  a  writ  of  right,  it  is  not 
necessary  to  prove  an  actual  entry  under  title, 
or  actual  taking  ofespUeo;  a  constructive  seizin 
in  deed  is  sufficient.  Cfreen  v.  liter,  8  Cranch, 
229. 

5.  A  disseizor  may  maintain  a  writ  of  right 
against  a  stranger,  who  cannot  profeet  himself 
under  the  better  riffht  of  the  disseizee.  Boiling 
v.  Mayor,  3  Rand.  563. 

6.  The  devisee  of  vacant  and  unoccupied  land 
has,  by  operation  of  law,  witliout  an  entry,  such 
a  seizin  as  will  enable  him  to  maintain  a  writ  of 
right.  Ward  v.  Pnller,  15  Pick.  185.  WeUs  y. 
Prinee,  4  Mass.  64. 

7.  The  devisee  of  vacant,  unoccupied  lands 
has  a  seizin,  by  operation  of  law,  so  thut  he  may 
maintain  a  wrtt  of  right,  ih.  There  must  be  an 
actual  entry  by  the  devisee,  or  something  equiv- 
alent to  an  entry,  to  give  him  a  seizin.  The  en- 
try of  a  co-tenant,  claiming  in  his  behalf,  ir  suffi- 
cient ',  and  where  the  possession  is  not  va.ant,  or 
the  title  in  abeyance,  and  he  alone  has  the  right 
to  be  seized,  and  no  one  else  is  seized,  the  seizin 
is  his,  unless  he  expressly  disclaim  or  disavow  it. 
Brown  v.  Wood,  17  Mass.  74.  Wells  v.  Prince,  4 
ib.64. 

8.  The  devisee  of  vacant  and  unoccupied  land 
has,  by  operation  of  law,  without  an  entry,  such 
a  seizin  as  will  enable  him  to  maintain  a  writ  of 
right.  Ward  v.  FuUer,  15  Pick.  185.  A  writ  of 
right  may  be  maintained  without  proof  of  an  ao 
tual  perception  of  profits,  ih. 

9.  A  writ  of  right  cannot  be  sustained  by  a  dev- 
isee upon  the  seizin  of  his  testator ;  and  accord- 
ingly, a  count  by  a  devisee,  claiming  the  premi- 
ses upon  the  seizin  of  the  devisor,  was  adjtodged, 
upon  demurrer,  to  be  bad.  WiUiams  r.  Woo£ird, 
7  Wend.  250. 

10.  At  common  law,  a  writ  of  right  will  not  lie 
except  against  the  tenant  of  the  freehold  de- 
manded.    Green  v.  Liter,  8  Cranch,  229. 

11.  Where  a  deed  was  made  before  the  Ken- 
tucky statute  of  1798,  a  person  being  in  posses- 
sion of  the  land  conveyed,  against  whom  the 
grantor  might  have  maintained  a  writ  of  right,  his 
grantee  cannot.   Yovng  v.  Kimherland,  2  Ljtt.  223. 

12.  A  person  is  not  barred  of  his  writ  of  right, 
until  30  years  after  the  entry  of  the  disseizor ; 
and  if  he  has  a  right  to  -his  writ  of  right  at  his 
death,  his  heirs  may  have  it,  i^  any  time  within 
50  years  of  such  entry.  Ctames  v.  Conn,  2  J.  J. 
Marsh.  104. 

13.  In  a  writ  of  rights  the  demandant  may 
count  as  well  upon  his  own  seizin  as  upon  thai 
of  his  ancestor.     Copp  v.  Lamh,  3  FVtirf.  312.    - 

14.  In  a  writ  of  entry  or  a  writ  of  right,  the 
demandant  must  declare  upon  his  own  actual 
seizin,  and  a  seizin  in  law  is  insufficient.  Weilo 
y.  Prince,  4  Mass.  64. 

15.  In  a  writ  of  right,  wherein  the  demandants 
counted  upon  the  seizin  of  their  ancestor,  the  ten- 
ast  proved  that  the  ancestor  had  parted  with  th9 
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land  ID  liiB  lifetime ;  bat  it  appearing  that  such 
ancestor  was  disseized  at  the  time  of  the  convey- 
ance, and  therefore  that  nothing  passed  by  the 
deed,  the  demandants  had  judgment.  Knox  y. 
KeUoek,  U  Mass.  2U0.  Wolcot  v.  KiUght,6  ib.  418. 

16.  The  demandant,  in  a  writ  of  right,  may 
show  that  the  sale  and  deed,  purporting  to  divest 
him  of  title,  was  collusive,  fraudulent,  and  void. 
Sanders  v.  Buskirk^  I  Dana,  410. 

17.  In  all  cases,  the  demandant  in  a  real  ac- 
tion must  show  a  title  sufficient  to  give  him  a 
right  of  possession :  ho  must  show  an  actual 
seizin  according  to  his  count.   Wellington  v.  Galt^ 

13  Mass.  483.  Davis  v.  Maynard,  9  ib.  242. 
Eddy  V.  Knap,  2  ib.  154.  Purrington  v.  Loring, 
7  ib.  388.     fVeUs  v.  Prince,  4  ib.  64. 

18.  Where  the  demandant  claims  as  devisee, 
declaring  on  his  own  seizin,  he  must  prove  his 
own  seisin,  as  it  is  not  in  law  to  be  presumed 
from  the  fact  that  the  testator  died  seized,  ffdls 
v.  Prince,  4  ib.  64. 

19.  A  count,  in  a  writ  of  right,  demanded  **  a 
certain  tenement,  consisting  of  the  one  stone 
house,  with  the  appurtenances,  dus."  Held,  that 
it  was  a  demand  of  the  land  on  which  the  house 
stands,  and  was  certain  enough.  Snapp  y.  Speng- 
Ur,  2  Leigh.  1. 

(b.)    Writ  of  Entry, 

20.  A  demandant  having  established  his  title 
to  three  fourths  of  the  premises  by  a  purchase  of 
the  reyersion  of  three  of  the  heirs  expectant,  up- 
on the  termination  of  the  widow's  life  estate  un- 
der her  assignment  of  dower,  may  recover  on  a 
writ  of  entry  swr  disseizin,  unless  a  good  defence 
can  be  shown.     Tilson  v.  Thompson,  10  Pick.  359. 

21.  The  heir  of  a  deceased  intestate,  having 
made  an  entry  upon  the  lands  of  which  the  in- 
testate died  seized,  may  maintain  a  writ  of  entry 
against  a  disseizor,  who  shall  not  be  permitted 
to  defend  his  possession  by  evidence  that  there 
axe  other  heirs  under  whom  he  does  not  claim. 
Crouch  y.  Eveleth,  15  Mass.  305. 

22.  Where  the  demandant  claims  title  to  the 
lands  by  yirtue  of  a  levy  on  execution,  he  must 
show  a  compliance  in  the  levy  with  all  the  sub- 
stantial requisites  of  the  law,  even  against  a 
mere  stranger  to  the  levy.     Williams  v.  Amory, 

14  ib.  20. 

23.  If  a  person  be  seized  of  lands,  whether  by 
right  or  wrong,  claiming  to  hold  them  in  fee  sim- 
ple, a  writ  of  entry  lies  against  any  person  enter- 
mg  without  a  legiu  right  of  entry.  Porter  y.  Per- 
kins, 5  ib.  233. 

24.  A  demandant  may  recover  in  a  writ  of 
entry,  notwithstanding  the  tenant's  riffht  of 
possession.     EwM'Son  y.  Thompson,  2  Pick.  473. 

25.  Where  one,  having  an  estate  in  lands  for  a 
term  of  years,  continues  in  possession  after  his 
term  expires,  he  in  whom  the  estate  revests,  in 
maintaining  his  writ  of  entry,  must  count  on  his 
own  seizin  and  a  disseizin  by  the  tenant,  without 
proving  an  actual  ^ntry  subsequent  to  the  deter- 
mination of  the  tenant's  term.  Barber  y.  Root^ 
10  Mass.  260. 

26.  A,  beinff  seized  of  a  tract  of  land,  died. 
After  this,  B,  haying  tfie  title  of  A's  heirs  at  law, 
brought  a  writ  of  entry  against  C,  to  recover  the 
land.  Pending  this  action,  the  administrator  of 
A's  estate  sold  the  land  to  a  stranger,  by  virtue 
of  a  license  from  the  judge  of  probate.  It  was 
held,  that  the  demandant  was  entitled  to  recover, 
notwithstanding  the  sale  by  the  administrator. 
Bean  y.  MouJUon,  5  N.  Hamp.  450. 

S7.  A  deed  of  bargain  and  sale  by  a  tenant 


in  tail,  conveys  nothing  but  his  life-estate  te 
the  buyer;  it  does  not  work  a  discontinuanee 
against  the  heir  in  tail,  or  pass  any  of  his  estate, 
so  that  upon  determination  of  the  life-estate  he 
may  enter,  and  is  not  put  to  his  action  of  for- 
medon.  And  quare,  whether  that  action  lies  in 
N.  C.    Gilliam  v.  Jacocks,  4  Hawks.  310. 

28.  A  demandant  haying  a  title  by  seizin  of  a 
donee,  after  whose  life  he  took  by  devise,  may 
have  a  remedy  either  by  forme  don  in  remainder, 
or,  haying  entered  after  the  death  of  the  donee 
for  life,  by  a  writ  of  entry  declaring  on  his  own 
seizin.     WeUs  v.  Prince,  4  Mass.  64,  6b. 

29.  In  New  Hampshire,  it  is  held,  that  a  writ 
of  entry  is  the  proper  remedy  to  recover  a  store, 
set  off  on  an  execution  against  a  debtor,  who,  at 
the  time  of  the  extent,  owned  both  the  store  and 
the  soil  beneath.     Mills  v.  Pierce,  2  N.  Hamp.  9. 

30.  In  a  writ  of  entry  to  recover  flats,  where 
both  parties  claim  under  a  common  ancestor  or 
predecessor,  the  demandant  cannot  prevail  unless 
ne  shows  that  the  flats  demanded  were  assigned 
to  the  party  under  whom  he  claims  in  the  divis- 
ion of  the  ancestor's  estate,  or  that  a  title  has 
been  acquired  by  disseizin.  A  mere  possessory 
title,  which  would  be  good  against  a  stranger,  is 
not  suflicient,  for  this  may  be  gained  by  a  tor- 
tious entry.     Oakes  v.  Marcy,  10  Pick.  195. 

31.  Where  land,  paid  for  by  A,  is  conyeyed  to 
B,  to^ecure  it  from  A's  creditors,  and  A  goes  into 
possession  under  a  lease  from  B,  if  A's  creditors 
levy  execution  thereupon  as  his  land,  they  can^ 
not  thereby  maintain  a  writ  of  entry  against  B, 
to  recover  possession  of  the  land.  Goodtoin  v. 
Hubbard,  15  Mass.  210. 

32.  Where  the  owners  of  adjoining  closes  have 
established  a  division  fence,  varyine  from  the 
lines  described  in  their  deeds,  and  each  party  has 
held  and  occupied  up  to  his  side  of  the  fence, 
claiming  to  hold  accordingly  for  20  years,  neither 
can  maintain  a  possessory  action  against  the  other. 
BurreU  v.  BurreU,  11  ib.  294,  297. 

33.  A  shop  erected  by  one  man  on  the  land  of 
another,  with  the  license  of  the  owner  of  the 
land,  is  a  mere  personal  chattel,  which  cannot  be 
demanded  in  a  writ  of  entry.  Jildrich  y.  Par- 
sons,  6  N.  Hamp.  555. 

34.  A  right  of  entry  is  not  taken  away  by  an 
adverse  possession  of  20  years,  unless  by  yirtue 
of  a  statute  of  limitations.  Henthom  v.  Shep' 
herd,  1  Blackf.  158. 

35.  The  sUtute  of  32  Hen.  8,  c.  83,  giying  a 
right  of  entry  upon  the  heir  of  a  disseizor  within 
five  years  from  the  disseizin,  has  been  adopted  in 
Massachusetts.  Emtrson  y.  Thompson,  2  Pick. 
473. 

36.  Under  the  New  Hampshire  statute  of  Jan. 
2,  1829,  where  a  demandant  in  a  writ  of  entry 
dies  pending  the  suit,  his  executor  or  adminis- 
trator may  be  admitted  to  prosecute  the  action 
for  the  benefit  of  those  who  may  be  interested  in 
the  estate.    Ladd  y.  Sanborn,  5  N.  Hamp.  337. 

37.  A  certificate  of  confirmation,  in  the  absence 
of  an  adverse  title  or  right  of  possession,  will 
give  the  holder  thereof  a  right  of  possession,  and 
authorize  a  recovery  in  a  possessory  action. 
Lewis  y.  QogueUe,  3  Stew.  Sl  Port.  184. 

38.  Ite  appearing  that  a  tenant  in  possession 
was  the  highest  bidder  at  a  sale,  does  not  show 
a  right  of  possession  in  him ;  and  a  person  hay- 
ing title  may  sue  for  possession  without  notice  to 
quit.     Woods  y.  J^abors,  1  Stew.  172. 

39.  Where  a  writ  of  entry,  brought,  by  the 
ffrantee,  in  the  name  of  the  grantor,  to  recoyer 
land  of  which  the  grantor  wae  diaeeiied  at  the 


REAU  ACTIONS. 


815 


time  of  the  conveyance,  was  commenced  without 
tiie  knowledge  of  the  grantor,  but  was  prosecuted 
with  his  consent,  the  court  refused  to  order  a 
nonsuit.     Cleverly  t.  Whitney,  7  Pick.  36. 

40.  In  ejectione  fimuB,  which  is  an  action  of 
trespass  against  the  defendant  for  ejecting  the 
plaintiff  from  his  farm,  under  the  general  issue  of 
not  guilty,  if  the  parties  were  tenants  in  com- 
mon, the  plaintiff,  to  recover,  must  prove  an 
ouster  by  the  defendant.  Higbee  v.  Rice,  5  Mass. 
344,  348.    Chapman  v.  Gray,  15  ib.  439. 

( c.)    Ejectment. 

41.  Upon  the  location  of  a  highway,  the  owner 
of  the  soil  and  freehold  holds  the  title  therein  for 
every  purpose  and  use  consistent  with  such  ease- 
ment, and  he  may  maintain  ejectment  for  it. 
PerUy  v.  Chandler,  6  ib.  454,  457.  Jidame  v. 
Emerson,  6  Pick.  57,  59.  Commonwealth  v.  Pe- 
ters, 2  Mass.  127. 

42.  A  peaceable  possession  under  claim  of 
title,  though  for  less  than  20  years,  where  there 
has  been  no  abandonment,  is  sufficient  to  sustain 
an  action  of  ejectment  against  a  trespasser, 
especially  after  a  descent  cast,  or  a  devise  of  the 
land.  Smoot  v.  Lecatt,  1  Stew.  590.  Roehon  v. 
Leeattj  ib.  609.  But  only  when  there  is  no  ad- 
verse documentary  title.  HalUtt  v.  Eslava,  2  ib. 
115. 

43.  A  prior  possession  is  good  ground  of  recov- 
erv  in  ejectment  against  one  who  claims  merely 
by  subsequent  possession ;  yet,  if  such  prior  pos- 
session be  voluntarily  abandoned,  it  becomes  una- 
vailable against  the  subsequent  one.  But  a  prior 
possession  will  not  avail  against  a  subsequent  pos- 
session acquired  by  ejectment.  Jackson  v.  Walker, 
7  Cow.  637. 

44.  A  concession  made  of  a  lot  of  land  in  St. 
Louis  by  the  Spanish  government,  for  the  pur- 
pose of  quarrying  stone,  and  proof  that  the  grantee 
did  use  it  for  that  purpose,  will  not  support  ejects 
ment     Clark  v.  Brazeau,  1  Mis.  290. 

45.  The  purchaser  of  land,  sold  and  conveyed 
<by  a  sheriff,  under  execution  against  the  estate 
of  a  decedent  to  his  heirs  descended,  cannot  use 
their  names,  without  their  consent,  in  an  eject- 
ment to  recover  the  land.  Frizzle  v.  Veach,  1 
Dana,  211. 

46.  Where,  by  a  will  bearing  date  in  1735, 
two  tracts  of  land  were  devised,  and  in  a  convey- 
ance, by  the  representatives  of  the  devisee  of  one 
of  the  tracts,  was  contained  a  recital  that  the 
original  patentees  had,  in  ]734,  conveyed  their 
interest  in  the  two  tracts  to  the  testator,  and  no 
claim  to  the  lands  had  been  interposed  up  to 
1827,  except  under  the  title  of  the  testator,  it  was 
liolden,  that  the  evidence  was  sufficient  to  au- 
thorize the  presumption  of  a  conveyance  from 
the  original  patentees  to  the  testator.  Jackson  v. 
Russell,  4  Wend.  543.  So,  recitals  in  a  power 
of  attorney,  executed  36  years  before  the  trial  of 
the  heirship  of  the  constituents  in  such  power, 
from  another  of  the  devisees,  together  with  slight 
parol  proof  of  such  heirship,  is  prima  facie  suf- 
ficient to  entitle  a  party,  claiming  under  a  con- 
veyance by  virtue  of  such  power,  to  recover  in 
an  action  of  ejectment,  ib. 

• 

(d.)    Trespass  quare  Clausum, 

47.  A  mere  possession  of  land  is  sufficient  to 
entitle  a  person  to  maintain  trespass  against  a 
wrong-doer.     Russell  v.  Thorn,  1  Mis.  391. 

48.  In  an^  action  of  trespass  to  try  title,  it  is 
not  indispensable  that  the  plaintiff  should  show 
a  perfect  indefeasible  estate  in  fee  simple,  to  au- 
thofiie  a  leooveiy  against  one  who  c^  esta^^lish 


no  legal  right  either  of  property  or  possession'. 
Lewis  V.  Goguette,  3  Stew.  &.  Port.  164. 

49.  A  bargainee,  except  in  case  of  an  adverse 
possession,  may  recover  in  trespass  quare  dau' 
sum /regit,  by  proving  property  in  the  locus  in 
quo,  without  showing  a  previous  possession. 
Wood  V.  Mansell,  3  Blackf.  125. 

50.  Trespass  quare  dausum  fregit  can  be  main- 
tained only  by  a  person  in  actuu  possession  of 
the  locus  in  auo  at  the  time  of  the  injury.  M  *  Clain 
V.  Todd,  5  J.  J.  Marsh.  335.  Legal  seizin  is  not 
sufficient  to  maintain  trespass,  although  no  per- 
son was  in  actual  possession,  ib, 

51 .  Possession  in  the  plaintiff,  in  trespass  quare 
clausum  fregit,  at  the  time  of  the  injury,  or  of 
the  suit  brought,  is  essential.  Wilsons  v.  Bibb, 
1  Dana,  7. 

52.  In  an  action  of  trespass  ^iiare  clausum  fre- 
git, there  can  be  no  recovery  where  the  posses- 
sion in  fact  was  with  the  defendant  continually, 
though  against  the  will  of  the  plaintiff,  t^. 

53.  A  tenant  in  common  cannot  maintain  tres- 
pass to  try  titles,  against  a  co-tenant,  without 
showing  an  actual  ouster.  Jones  v.  Perkins,  1 
Stew.  512.     Foster  v.  Foster,  2  ib.  356. 

54.  The  owner  of  the  land  cannot  maintain 
trespass  for  cutting  trees  down,  unless  he  was 
actually  possessed  of  them :  he  may  maintain  it 
for  carrying  away  cord  wood.  M*  Clain  v.  Todd, 
5  J.  J.  Marsh,  m 

55.  A  landlord  cannot  maintain  trespass  quare 
dausum  against  his  tenant,  who  was  in  actual 
possession  of  the  locus  in  quo  at  the  time  of  the 
trespass.     Britton  v.  Moody,  ib.  399. 

56.  In  trespass  to  try  tiUes,  the  declaration  or 
verdict  must  ascertain,  with  reasonable  accuracy, 
and  to  a  common  intent,  the  precise  tract  or  lot 
of  land  recovered ;  but  scrupulous  accuracy  of 
description  is  not  necessary.  Jinkins  v.  Ji'od,  3 
Stew.  60. 

(e.)   Formedon, 

57.  A  declaration  in  formedon  in  remainder 
must  set  out  the  gift,  the  seizin  of  the  first  donee, 
and  the  demandant's  title  to  the  estate ;  and  that, 
on  the  death  of  the  tenant  for  life,  the  right  to 
the  estate  remained  in  him  ;  and  the  seizin  of  the 
first  donee  must  also  be  proved.  Wdls  v.  Prince, 
4  Mass.  64,  67. 

(f.)   Parties. 

58.  One  tenant  in  common  may  maintain  aU 
action  for  possession  against  the  widow  of  a  co> 
tenant,  though  dower  has  not  been  assigned  to 
her.     Foster  v.  Foster,  2  Stew.  356. 

59.  A  tenant  in  common  may  bring  his  action 
to  recover  the  whole  of  the  estate  owned  in  com- 
mon, and  recover  such  portion  as  he  is  entitled 
to.     Stodder  v.  Powell,  I  ib.  287. 

60.  A  tenant  in  common  can  recover  no  more 
than  his  own  moiety  or  portion  of  the  estate, 
where  he  has  not  disseized  his  co-tenants.  Ste- 
vens V.  Ruggles,  5  Mason,  221. 

61.  Where  the  demandants  in  a  writ  of  entry 
were  joint  tenants  at  the  commencement  of  the 
action,  it  was  held  to  be  no  defence  to  the  suit, 
that  they  had  since,  by  mere  operation  of  law, 
become  tenants  in  common.  Rills  v.  Doe,  6  N. 
Hamp.  328. 

62.  A  writ  of  entry  may  be  maintained  against 
a  creditor  of  a  co-tenant  by  the  other  co-tenants, 
where  the  creditor  has  levied  upon  more  than 
the  share  of  the  common  estate  belonging  to  his 
debtor.     Chapman  v.  Gray,  15  Mass.  439. 

63.  Towns  claiming  as  tenants  in  common 
oannot  join  in  a  writ  of  entry ;  but  if  one  of 
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them  has  a  right  to  maintain  such  action  aloae, 
the  court  may  grant  leave  to  strike  out  the  name 
of  the  other.    Rehohoth  v.  Hunt,  I  Pick.  S24. 

64.  Assignees  of  a  bankrupt  are  not  entitled 
to  come  in  and  prosecute  a  real '  action  com- 
menced by  the  bankrupt.  FcUs  v.  Thompsam,  1 
Mass.  134. 

'65.  If  the  lands  of  a  deceased  person  are  law- 
fiiUy  sold,  by  the  executor  or  administrator,  for 
payment  of  the  debts  of  the  deceased,  the  Tendee 
may  enter  and  maintain  an  action  on  his  own 
seisin  by  virtae  of  the  conYeyanoe,  and  of  his 
entry,  in  whose  possession  soever  the  lands  may 
be.  WiUerd  r.  JUtomy  b  \h,  240.  Kiuav.Jenks, 
7ib.488. 

66.  The  owner  of  herbage  or  trees,  if  the  right 
of  the  soil  be  not  in  him  also,  cannot  maintain  a 
real  action  to  recover  poasession  of  the  land  itself. 
lUko^otk  Mnd  Se^konk  ▼.  HwU^  1  Pick.  234.  Clap 
T.  Drmper^  4  Mass.  S66. 

67.  A  deed  to  a  person,  ^*as  administrator,"  is 
sufficient  to  sustain  an  action  by  him  to  try  titles, 
the  words  being  considered  only  as  descriptiTe. 
Inverarity  y.  Kemudyj  2  Stew.  156. 

68.  An  administratrix  may  sustain  a  writ  of 
entry  to  foreclose  a  nxMrtgage  to  her  intestate. 
Bickford  v.  Daniels,  2  N.  Ekunp.  71. 

69.  An  alien  may  purchase  and  hold  lands  be- 
fore office  fonnd,  and  maintain  an  action  to  re- 
cover the  poasession.  Jinkins  v.  AeeZ,  3  Btew. 
60. 

70.  To  the  general  plea  of  alien  friend,  made 
by  the  tenant,  naturalization  may  be  replied  by 
the  demandants;  so,  also,  that,  although  bom 
within  the  allegiance  of  the  king  of  England, 
and  without  the  allegiance  of  the  commonwealth, 
they  were  inhabitants  of  this  state  at  the  ratifica- 
tion of  the  treaty  of  peace,  or  that  they  are  citi- 
zens of  some  otoer  of  the  United  States ;  or  Brit^ 
ish  subjects  may  confess  and  avoid  the  plea  of 
alienage,  by  bringing  themselvea  within  the  trea- 
ty of  1794.    Ainslie  v.  Martin,  9  Mass.  454. 

II.    Pleadingt. 

(a.)  Of  Plaintiff, 

71.  If  any  portion  of  the  land  described  in  the 
count  in  a  writ  of  right  is  included  in  the  patent 
under  which  the  demandant  claims,  it  is  suffi- 
ciently identified.    fCorvM  v.  Camm,  2  Rand.  68. 

72.  A  declaration  in  trespass  to  try  titles,  de- 
scribing  the  land  as  ^*  the  south  half  of  the  east 
half  of  the  south-west  quarter-section,"  &c.,  is 
sufficiently  certain  as  to  boundary  and  quantity. 
Satoyer  v.  Fitts,  4  Stew.  &  Port.  365. 

73.  Whc^re  two  demandants  join  in  a  real  ac- 
tion, counting  upon  a  joint  soizin,  they  cannot 
prevail,  unless  they  show  such  a  seizin.  Runlet 
V.  Otis,  2  N.  Hamp.  167. 

74.  If,  in  a  declaration  in  a  real  action,  de- 
mand ia  made  of  more  land  than  the  plaintiff  has 
set  forth  a  disseizin  of,  the  demand  is  good  for 
what  has  been  so  set  forth.  JSpthorp  v.  BaelcuM^ 
Kirby,  407.  And  if,  in  such  a  case,  the  verdict 
is  that  the  defendant  is  guilty,  and  that  the 
plaintiff  shall  recover  possession  of  the  demand- 
ed premises,  the  premises  of  which  the  plaintiff 
has  been  disseized  will  only  be  intended.  H. 

75.  If  the  demandant,  in  a  writ  of  -right,  de- 
mur to  the  evidence,  he  must  show  a  title  in 
himself.     Hyert  v.  Wood,  2  Call,  574. 

76.  If,  to  a  writ  of  entry  sur  disseizin,  the  ten- 
ant plead  in  bar  a  deed  from  the  demandant  or 
his  ancestors,  eonveying  the  land  demanded  to  a 
stranger,  made  after  the  diiiseizin  committed,  the 
demandant  umj  reply*  that  nothii^  passed  tbers- 


by,  and  mmt  mav  be  joined,  and,  if  fbnnd  ibr  tht 
demandant,  he  shall  have  judgment.  Waleot  T-. 
KnigkJt,  6  Mass.  418.  Knox  v.  KtUoek,  14  ib. 
200.     Qtndd  V.  J^ewman,  6  ib.  239. 

77.  To  a  writ  of  entry  sur  disseizin,  in  which 
the  demandants  counted  on  the  seizin  of  their 
father,  and  on  an  abatement  on  his  death  by  a 
stranger,  the  tenant  pleads  a  release  from  the 
demandants  to  him,  pending  the  suit,  of  all  their 
right.  The  demandants  reply,  that  they  had 
bargained  and  sold  the  demanded  premiaea  to 
one  W.  D.  and  his  heirs ;  they  and  the  said  W. 
D.  believing  that  they  had  good  right  to  con- 
vey the  same,  and  that  this  action  is  sued  for  his 
use  and  benefit,  of  ail  which  they  allege  the  ten- 
ant to  be  well  aware  before  the  execution  of  the 
release  to  him.  This  replication  was  held  bad 
on  demurrer.  Everenden  v.  BeoMmsnt,  7  Mass 
76. 

78.  In  a  writ  of  entry,  demandant  replied,  to  a 
plea  of  disclaimer,  that  the  tenant  claimed  to 
have  title  bv  deed  from  a  tax-collector.  On  de- 
murrer, such  replication  was  adjudged  bad,  and 
tenant  recovered  costs.  Favour  v.  Sargent,  6 
Pick.  5. 

(b.)    Of  Defendant, 

79.  Joint-tenancy  is  a  good  plea  in  abatement 
to  a  writ  of  right.      Briscoe  v.  M'Gee,  2  J.  J 
Marsh.  370. 

60.  If  there  are  several  tenants,  claiming  ser 
eral  parcels  of  land  by  distinct  titles,  they  caa 
not  be  lawfully  joined  in  one  writ,  and,  if  they 
are,  they  may  plead  in  abatement  of  the  writ. 
Green  v.  liter,  6  Craach,  229.  And  if  the  de- 
mandant demands  against  any  tenant  more  land 
than  he  holds,  he  may  plead  non-tenure  as  to  the 
parcel  not  holden,  but  the  writ  shall  abate  oaily 
as  to  the  parcel  whereof  non-tennre  is  pleaded, 
and  admitted  or  proved,  ik.  By  statute,  in  Ken- 
tucky, a  party  may  recover,  in  a  writ  of  right, 
although  he  prove  only  part  of  the  claim  in  his 
declaration ;  but  such  statute  does  not  enable 
him  to  join  parties  in  the  action,  who  could  not 
be  joined  at  common  law.  ib, 

81.  Where,  in  a  real  action,  the  tenant  plead- 
ed,  in  abatement,  that  the  demandant  was  bom 
at  Boston,  in  the  then  province  of  Massachusetts 
Bay,  and,  before  the  4th  day  of  Julv,  1776,  with- 
drew into  the  British  dominions,  whence  he  has 
never  since  returned  into  any  of  the  United 
States,  the  plea  was  held  bad.  AinsUs  v.  Jtfsrfm, 
9  Mass.  454,  461. 

82.  The  plea  of  non-snmmons  must  be  verified 
by  affidavit  before  it  can  be  received,  and  be  put 
on  the  qvarto  die  post,  or  it  will  be  too  late  at  the 
next  term.     St,  Croix  v.  Sands,  1  Johns.  328. 

83.  Where,  to  a  writ  of  ri^ht,  the  defendant 
tenders  the  mise  on  the  mere  right,  but  no  repli- 
cation is  filed,  this  is  not  a  joindi  r  of  the  wuss  on 
the  mere  right,  justifying  a  judffment  by  default 
against  the  demandants.  Pkiuips  v.  TiUatSy  8 
A.  K.  Marsh.  16. 

84.  In  real  actions,  a  special  imparlance  saves 
the  righU  of  the  party.  WhUbeck  v.  SkorfeU,  9 
Johns.  265. 

85.  In  a  writ  of  right,  the  demandant  having 
had  his  appearance  entered  on  the  first  day  of 
the  term,  the  tenant  has  till  the  quarto  die  nesi 
to  appear,  and,  appearing,  if  the  demandant 
counts,  the  tenant  is  allowed  a  special  impar- 
lance to  the  next  term.  Maleom  v.  Gardttsr,  1 
Cow.  137. 

86.  The  oonrt  will  modify  an  imparlance  in  a 
real  action,  au  as  to  place  it  within  the  term  at 
which  it  is  granted,  instead  of  the  next  teem 
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JKitDMi  T.  Uognny  1  Cow.  136.  If  a  tenant 
pleadfl  a  dilatory  plea,  which-  ii  denrarred  to, 
it  will  not  prevent  an  imparlance  to  the  next 
term,  if  desired,  in  order  to  answer  the  demur- 
rer, ih. 

87.  After  a  special  imparlance,  the  tenant  may 
TOQch  to  warranty,  dus.  WkUktek  ▼.  9k»eftU^  9 
/ohns.  265. 

88.  Non-tennre  cannot  be  ^iven  in  evidence 
under  the  general  issue.  tMerts  y.  Whitings  16 
Mass.  186.  Mden,  t.  Murdoek,  13  ih.  256.  Big^ 
bee  ▼.  Rieey  5  ih.  344. 

89.  In  a  writ  of  right,  where  the  mise  is  joined 
on  the  mere  ri|fht,  it  is  not  competent  for  the 
tenant  to  give  in  evidence  non-tennre,  or  any 
other  matter  in  abatement.  Belling  r.  Matfor^  3 
Rand.  563. 

90.  Non-tennre  may  be  given  in  evidence,  in 
a  writ  of  right,  where  the  mise  is  joined  on  the 
mere  right.     Hyert  v.  Wood,  2  Call,  574.* 

91.  If  the  demandant,  to  prove  his  seizin  of 
the  demanded  premises,  prod  ace  a  deed  from  the 
tenant  to  him,  which  is  not  set  forth  in  the  dec- 
laration, the  tenant  may  give  in  evidence,  under 
the  general  issue,  any  matter  which  may  show 
that  the  deed  was  originally  void,  so  that  nothing 
passed  by  it  to  the  demandant.  Flint  v.  Sheldon, 
13  Mass.  443. 

93.  A  collateral  warranty  cannot  be  given  in 
eridence,  under  the  general  issue,  in  a  writ  of 
entnr.    Poor  v.  Robhuon,  10  ib.  131. 

93.  With  the  exception  only  of  a  collateral 
warranty,  every  thing  else  may  be  given  in  evi- 
dence upon  the  part  of  the  tenant  on  the  general 
issue,  iQ  a  writ  of  right,  ib.  Thus  a  release  or  a 
title  given  to  the  tenants  by  some  of  the  demand- 
ants, after  the  commencement  of  the  suit,  was 
held  to  be  admissible  evidence  for  the  tenant,  ib. 
Sed  vide  Andrews  v.  Hooper,  13  ib.  472.  Ever' 
enden  v.  Beaumont,  7  ib.  76. 

94.  Where  one  has  pleaded  the  general  issue 
to  a  writ  of  entry,  it  is  not  competent  to  him  to 
prove  himself  tenant  at  will  of  the  land  demand- 
ed. Pf^  ▼•  Pierce,  7  ib.  991.  jStden  v.  JIhtr- 
dock,  13  ib.  259.  Higbee  v.  Rice,  5  ib.  344.  Free- 
eott  V.  fhttekins&n,  13  ib.  439.  KeUtran  v.  Brovm, 
4  ib.  443. 

95.  If,  in  a  writ  of  entry,  the  tenant  pleads  the 
genera]  issue,  whereby  he  claims  the  fee,  but 
nils  to  support  his  plea,  ho  is  not  thereby  estopped 
from  setting  up  a  claim  to  an  easement' in  the 
land.  Tyler  v.  Hammond,  11  Pick.  193.  Ste- 
vens v.  Winship,  1  ib.  317. 

96.  JVW-  disseizin  puts  in  issue  the  title  to  the 
land,  and,  under  such  plea,  the  tenant  cannot 
avail  himself  of  any  objection  to  the  form  of  the 
action.     Green  v.  Kemp,  13  Mass.  515,  580. 

97.  "Where  one  conveys  land,  reserving  a  high- 

€  across  the  same,  to  be  kept  open  forever, 
the  heir  of  the  grantee  conveys  panels 
eof  bounded  on  the  highway,  and,  in  an 
action  fbr  the  land  covered  by  the  way,  by  the 
last  grantor  against  one  of  his  grantees,  to  which 
the  tenant  pleaded  nul  disseifin,  the  demandant 
recovered ;  but  it  was  said  that,  if  the  tenant 
had  pleaded  a  special  non-tenure  in  abatement, 
claiming  only  a  right  of  passage  over  the  land, 
he  might  have  prevailed.  Alden  v.  Murdoek,  ib. 
256,260. 

96.  A  plea  of  md  disseizin,  in  a  writ  of  entry 
bf  the  trustee  against  the  cestui  que  trust,  entitles 
the  demandant  to  recover.  RussM  v.  Lewis,  2 
Pick.  507,  510. 

99.  In  a  writ  of  entry,  title  in  a  stranger,  and 
possession  as  his  servant,  or  as  tenant  at  will, 
«mnot  be  giren  ib  evideiiM  wider  the  issue  of 


no  dieseisin.    KfUeirem  t.  Brcrnn^  4  Mass.  443. 
Pray  y.  Pisrce,  7  ib.  381. 

100.  So,  too,  of  a  right  of  way  over  the  de- 
manded premises.  Alden  v.  Murdoek,  13  ib.  SS6. 
And  of  a  right  to  possession  as  guardian  of  the 
plaintiff.     Dunbar  v.  Mitchell,  12  ib.  373. 

101 .  A  plea  of  nul  disseizin  in  a  writ  of  entry, 
by  a  tenant  in  common,  renders  proof  of  actual 
ouster  unnecessary.    Stevens  v.  Winship,  1  Pick 
317.     Higbee  v.  Rice,  5  Mass.  344. 

102.  In  a  writ  of  entry,  in  Maine,  the  tenant 
cannot  set  up  any  special  right  to  the  occupancy 
or  possession  of  the  demanded  premises  under  the 
plea  of  nul  disseizin,  it  being  necessary,  in  all 
cases,  under  the  statute,  to  file  a  brief  statement 
where  a  special  plea  was  formerly  required. 
Bennoek  v.  Whipple,  3  Fairf  346. 

103.  Where,  imder  leave  to  plead  double  to  a 
writ  of  entry  sur  disseizin,  the  tenant  pleaded, 
first,  naU  disseizin;  second,  in  bar,  that  the  de- 
mandant was  never  seised :  upon  demurrer,  the 
second  plea  was  adjudged  bad,  as  putting  in  issne 
a  fact  which  most  be  proved  under  the  mt  issne. 
Martin  v.  Woods,  6  Mass.  6. 

104.  If  two  writs  of  entry  for  the  same  land 
are  brought  successively  by  difierent  demand- 
ants, and  the  tenant  plead  nul  disseizin  in  the 
first  action,  he  is  not  thereby  prevented  from 
pleading  a  disclaimer  in  the  second.  Owen  v. 
Bartholomew,  9  Pick.  520. 

105.  Special  non-tenure  may  be  pleaded  in  bar 
as  well  as  in  abatement ;  and  suoh  plea,  alleging 
that  one  under  whom  the  tenant  held  was  seised 
of  the  demanded  premises,  but  not  stating  of  what 
estate  he  was  seised,  was  adjudged  sufficient. 
Dewey  v.  Brown,  5  Pick.  238.  Otis  v.  Warren^ 
14  Mass.  239.    Poles  v.  Thompson,  1  ib.  134. 

106.  Non-tenure  may  be  pleaded  in  bar ;  bat  if 
pleaded  in  abatement,  the  plea  must  be  filed  be- 
fore the  empanelling  of  the  j^^y,  at  the  return 
term.  Otis  y.  Warren,  14'  ib.  239.  Prescott  y. 
HuUhinson,  13  ib.  439.  (Aney  y .  Adams,  7  Pick. 
31.  Dewey  v.  Brawn,  5  ib.  2&.  Sed  vide  Keith 
v.  Swan^  11  Mass.  216. 

107.  In  a  writ  of  entry,  the  tenant  cannot, 
under  the  general  issue,  defend  himself  by  show- 
ing that  he  is  guardian  of  the  demandant ;  hot  he 
must  plead  non-tennre  of  the  fireehold,  setting 
forth  the  special  interest  which  may  entitle  him 
to  possession  against  the  demandant.  Dumkar  y. 
MiUeel,  12  ib.  373. 

108.  A  plea  of  non-tenure,  in  a  writ  of  forme- 
ckm  in  remainder,  without  disclaimer,  was  held 
sufficient.  Prout  y.  Libby,  14  ib.  151.  Hunt  v. 
Sprarue,  3  ib.  312.     Fates  v.  Tkompson,  1  ib.  134. 

109.  In  a  plea  of  non-tenure,  with  disclaimer, 
it  is  not  necessary  to  allege  that  the  tenant  doth 
not  make  any  claim  to  the  demanded  premises. 
Hunt  y.  Sprague,  3  ib.  312. 

110.  If  there  be  a  plea  of  non-tenure,  and  a 
disclaimer,  and  an  issue  upon  it  to  the  country, 
which  is  found  for  the  tenant,  or  if  there  be  no 
finding  upon  it,  the  demandant  will  not  be  en- 
titled, under  ouch  plea,  to  judgment  for  posses- 
sion.    Porter  v.  Rummery,  10  ib.  64. 

111.  W.  B.,  being  the  owner  of  a  farm,  con- 
yeved  it  to  £.  B.,  tuinff  back  a  life  lease  of  one 
half  in  common,  and  afterwards  mortgaged  the 
said  undivided  half  to  H.  and  C,  subsequent  to 
which  E.  B.  mortgaged  the  whole  to  H.  alone. 
In  an  action,  by  M.  and  C.  against  W.  B.  Jr.,  to 
recover  possession  of  one  half,  the  latter  pleaded 
special  non-tenure,  averring  that  he  held  under  E. 
B.,  who  was  tenant  of  the  ftreeiiold.  Evidence 
that  Uie  defendant  said,  on  receiving  a  letter  fiwm 
H.  alone,  threstening  a  snit  if  he  pe«Mlsd  in  ear 
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ryine  on  the  farm,  that  he  did  not  care  for  the  title 
of  H.,  and  should  ^  on  as  usual,  was  held  not 
to  be  conclusive  eyidenee  to  negative  the  plea. 
HaU  y.  Bean,  3  Fairf  134. 

1 12.  In  a  writ  of  entry,  in  which  the  demand- 
ant alleged  that  the  tenant,  beingr  seized  on  the 
19th  of  March,  1827,  conveyed  the  premises  to 
him  in  fee  and  in  mortgage,  the  defendant  plead- 
ed non-tenure  special,  alleging  that  he  claimed 
nothing  in  the  land  but  as  tenant  at  will  to  W. 
W.,  who  was  seiied  in  fee.  The  demandant 
traversed  the  seisin  of  W.  W.,  upon  which  issue 
was  joined.  It  appeared,  on  trial,  that  W.  W., 
on  the  4th  of  October,  1830,  having  an  execution 
against  the  tenant,  caused  the  same  to  be  ez> 
tended  on  the  premises,  which  he  immediately 
leased  to  the  tenant  for  a  year.  It  was  held,  1st, 
that  the  demandant  should  not  have  traversed 
the  seizin  of  W.  W.,  but  have  replied,  that  the 
tenant  was  tenant  of  the  freehold ;  Sid,  that  the 
tenant  could  not  be  permitted  to  qualify  an  un- 
lawful entry  by  saying  that  he  claimed  only  a 
particular  estate  under  one  who  had  nothing  in 
the  land;  3d,  as  however  it  did  not  appear 
that  the  deed  of  the  demandant  was  recorded,  or 
that  W.  W.  had  notice  of  it,  the  evidence  was 
sufficient  to  maintain  the  issue  on  the  part  of  the 
tenant.     WiUcn  v.  Webster,  6  N.  Ham  p.  419. 

113.  A  disclaimer  may  be  pleaded  in  bar. 
Prescott  V.  Hutchinson,  13  Mass.  439. 

114.  Where  the  tenant  in  a  real  action  has  a 
right  of  way  merely  in  the  land,  he  should  dis- 
claim all  title  to  and  possession  of  the  land,  ex- 
cept his  right  of  using  it  for  a  way.  Miller  v. 
Miller,  4  Pick.  244.  AUUn  v.  Mvrdock,  13  Mass. 
256. 

115.  In  a  writ  of  entry,  the  tenant  cannot 
plead  that  the  demandant,  after  the  disseizin, 
made  an  unlawful  conveyance  as  disseizee,  and 
that  the  action  is  brought  at  the  expense  and  for 
the  use  of  the  grantee,  in  pursuance  of  an  un- 
lawful agreement  between  him  and  the  grantor. 
Brinlty  v.  Wkiting,  5  Pick.  343. 

116.  The  defendant,  in  a  writ  of  right,  may 
•how  that  the  demandant  has  been  divested  of 
his  title.     Sanders  v.  Buskirk,  1  Dana,  410. 

117.  Where  a  deed  of  mortgage  purports  to 
have  been  executed,  by  two  or  more  persons, 
with  but  one  seal,  a  demurrer  will  not  lie  for  that 
cause,  and  it  cau'only  be  taken  advantage  of  by 
plea  of  non  est  factum.  Hugkts  v.  Tong,  1  Mis. 
369. 

118.  In  pleading  a  common  recovery,  as  sued 
to  the  use  of  the  tenant  in  tail,  who  was  tenant 
to  the  priseipe,  it  is  not  necessary  to  show  that 
the  attorney  of  record  of  the  tenant  was  legally 
oonstituted  by  him.  Dow  v.  Warren,  6  Mass. 
328. 

119.  In  pleading  a  common  recovery,  as  sued 
to  the  use  of  the  tenant  in  tail,  who  was  tenant 
to  the  prmeipe,  it  is  not  necessary  to  aver  that 
the  indenture  to  lead  the  uses  was  executed  by 
him,  as  the  recovery  would  have  the  same  effect, 
without  the  indenture,  as  that  was  intended  to 
give  it.  ih, 

120.  If,  pending  a  writ  of  entry,  the  tenant  be 
ousted  by  a  stranger  having  a  better  title,  or  the 
land  is  recovered  against  him  by  a  stranger,  the 
writ  will  abate  ;  bat  in  both  cases,  the  fact  must 
be  specially  pleaded  as  having  occurred  pending 
the  writ,  or  since  the  last  continuance.  Waleutt 
V.  Spencer,  14  Mass.  409. 

121.  A  plea  of  title  may  be  put  in,  in  a  justice's 
court,  in  New  York,  in  any  action  wherein  the 
title  to  land  in  any  wise  comes  in  question  ;  and 
the  plaintiff,  suooeeding  in  the  common  pleas,  is 


entitled  to  double  costs,  though  the  defendant 
there  puts  in  a  different  plea.  People  v.  Onondaga^ 
2  Wend.  263. 

122.  In  Pennsylvania,  if  the  defendant  rely 
upon  the  original  title  of  the  proprietary,  he  must 
show  it  to  be  a  subsisting  title,  either  in  the  pro- 
prietary, or  in  himself  claiming  under  the  pro- 
prietary.    Hylton  V.  Brown,  1  Wash.  G.  C.  204. 

123.  A  tenant,  in  a  real  action,  may,  to  dis- 
prove the  demandant's  seizin,  show  a  title  in  a 
third  person,  althougih  acquired  since  the  com 
mencement  of  the  suit.    Bailey  v.  March,  2  N 
Hamp.  522. 

124.  A  tenant,  in  a  real  action,  for  the  purpose 
of  disproving  the  demandant's  seizin,  may  show 
title  in  a  stranger.     Berry  v.  Brown,  5  ib.  156. 

125.  In  trespass,  to  try  titles,  in  Alabama,  the 
defendant  may  set  up,  in  defence,  a  title  in  a  third 
person.     HalleU  v.  Eslava,  2  Btew.  115. 

126.  Where  a  tenant,  in  a  writ  of  entry,  ae 
quires,  after  the  commencement  of  the  action,  a 
better  title  than  that  of  the  demandant,  he  may 
plead  the  title  thus  acquired,  in  bar  of  the  further 
maintenance  of  the  action.  Bailey  v.  March,  3 
N.  Hamp.  274. 

127.  In  a  real  action,  it  is  not  competent  to  the 
tenant  to  show  a  title  in  a  stranger,  to  dis]»ove 
the  actual  seizin  of  the  demandant,  t^. 

128.  The  general  rule,  that  a  defendant  in 
ejectment  may  set  up,  in  defence,  an  outstanding 
title  in  another,  who  may  defend  by  being  made 
co-defendant,  does  not  apply  to  an  action  b^  a 
purchaser,  at  a  sheriff's  sale,  to  recover  possession 
of  the  defendant  in  execution.  Avent  v.  Read,  2 
Port.  480. 

129.  A  better  subsisting  adverse  title  in  a  third 
person  is  no  defence  in  a  writ  of  right.  Green  v. 
Watkins,7yfhe9it.28.  Green  v.  Liter,  8  Cranch, 
229. 

130.  Darrein  seizin  is  a  good  plea  and  defence 
to  a  writ  of  right.    Hunt  v.  HwU,  3  Met.  175. 

131.  In  a  writ  of  right,  where  the  demandant 
proves  an  actual  seizin  in  deed,  or  pedis  positio^ 
the  tenant  cannot  defend  himself  by  showing  a 
better  outstanding  title  in  another;  but  where 
the  demandant  relies  upon  a  constructive  seizin, 
the  tenant  may  show  an  elder  patent,  or  better 
title,  in  another.  Boiling  v.  Mayor,  3  Rand. 
563. 

132.  In  an  action  of  trespass,  quare  dausum 
fregitf^here  there  is  a  novel  assignment,  the  plea, 
professing  to  answer  the  whole  of  the  new  assign- 
ment, must  answer  the  whole,  or  it  will  be  bad, 
on  general  demurrer.  And  a  plea  to  such  new 
assignment,  averring  that  a  part  of  the  tract  of 
land  mentioned  as  belonging  to  third  persons,  who 
authorized  an  entry,  is  werefore  bad,  and  can  be 
reached  by  general  demurrer.  Price  v.  Perry,  I 
Mis.  543. 

133.  To  constitute  such  an  adverse  possesste 
as  will  bar  a  right  of  entry,  it  must  be  accom- 
panied with  what  the  law  will  consider,  prima 
facie,  a  good  title.  Jackson  v.  Frost,  5  Cow. 
346. 

134.  It  is  not  necessary  that  an  adveise  pos- 
session, in  order  to  be  available  within  the  stat- 
ute of  limitations,  should  commence  under  an 
effectual  deed.  If  the  entry  be  under  color  of  ti- 
tle, the  possession  will  be  adverse,  however 
groundless  the  supposed  title  may  be.  La  From* 
hois  V.  Jackson,  8  ib.  580.  A  claim  under  an  ex- 
ecutory contract  to  convey  land,  the  considera- 
tion being  paid,  and  which  a  court  of  equity 
would  therefore  specially  enforce  against  the  ven- 
dor, is  a  sufficient  claim,  under  color  of  title,  tc 
constitute  an  adverse  poaaession  within  the  atal 
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ate  of  limitations,  ib.  See  Clapp  v,Bramaghamy 
9  ib.  530. 

.^.  An  Adyers?  possessioB  of  public  lands,  for 
« term  short  of  40  years,  will  not  obstruct  the 
operation  of  a  patent,  nor  bar  the  people  of  their 
right.  But  an  indiridual,  who  is  a  grantee  of  the 
people,  must  assert  his  right  within  20  years  af- 
ter  his  title  accrues,  or  his  entry  will  be  barred. 
La  Prombois  y.  Jacksimy  8  ib.  589. 

136.  Adverse  poMession  for  20  years,  by  sev- 
eral  successive  persons,  in  order  to  bar  an  entry, 
must  be  continued  by  a  regular  chain  of  privity 
between  them.  Thus,  where  one  entered,  and 
then  another  entered  upon  him,  claiming  ad- 
versely, and,  by  a  compromise  with  the  first, 
retained  possession  of  a  part  of  the  premises, 
held,  that  there  was  not  a  continuity  of  pos- 
session within  the  rule.     Jaeks&n  v.   Leonard, 

9  ib.  653. 

137.  Though  a  tenant  in  common  enter,  with- 
out  claiming  adversely  to  his  co-tenants,  yet  his 
possession  may  afterwards  become  adverse  by 
some  notorious  act  of  ouster  and  claim  of  title ; 
and  if  his  possession  continue  20  years  after  the 
act  by  which  it  became  adverse,  it  will  bar  an  ac- 
tion of  ejectment  by  his  co-tenants.  Jackson  v. 
Brink,  5  ib.  480. 

138.  In  ejectment,  in  order  that  the  defence 
of  20  years'  adverse  possession  may  countervail 
a  legal  title,  it  is  necessary  that  there  should  have 
been  20  years*  actual  occupancy  by  the  defendant, 
or  those  under  whom  he  claims.  Jackson  v. 
Woodruff,  1  ib.  276.     And  where  a  party  claims 

10  hold,  adversely,  a  lot  of  land,  by  proving  actual 
occupancy  of  a  part  only,  his  claim  must  be  un- 
der a  deed  or  paper  title,  ib.  And  the  deed  must, 
in  its  description,  include  the  premises  in  dis- 
pute, ib.  The  doctrine  of  constructive  adverse 
possession,  by  the  cultivation  of  a  part,  under  a 
claim  of  title  to  the  whole,  does  not  apply  to 
large,  uncultivated  tracts  of  land,  ib, 

139.  An  action  of  ejectment,  brought  in  1831, 
to  recover  lands  that  had  been  sold  m  1808  un- 
der the  attachment  laws  of  Ohio,  was  held  too 
late,  although  the  requisites  of  the  Ohio  statutes, 
in  regard  to  the  sale,  had  not  been  fiilly  com- 
plied with.  Voorhecs  v.  Bank  U,  States,  10  Pet. 
449. 

140.  *If  plaintiff  proves  20  years*  possession,  or 
the  seizin  of  his  ancestor  and  a  descent  cast,  it  is 
a  sufficient  prima  facie  title,  and  the  defendant 
can  only  succeed  by  showing  a  better  right  in 
himself,  or  out  of  the  plaintiff.  Hylton  v.  Brown, 
1  Wash.  C.  C.  204. 

141.  A  possession  of  30  years,  by  a  purchaser 
who  held  a  bond  for  a  title,  would  be  sufficient, 
hi  the  absence  of  any  controlling  circumstances, 
to  create  a  legal  presumption  of  a  conveyance. 
Gaines  v.  Conn,  2  J.  J.  Marsh.  104. 

142.  Where  the  statute  of  limitations  has  run 
20  yean  against  an  heir  in  tail,  no  formedon  can 
afterwards  be  maintained.  Dow  v.  Warren,  6 
Mass.  328. 

143.  One,  who  claims  title  under  a  mortgage, 
admits  the  mortgagor's  title  at  the  time  of  tne 
execution  of  the  mortgage.  Jackson  v.  Tuttle,  9 
Cow.  233. 

144.  In  a  writ  of  right,  brou^rbt  in  the  name  of 
H.,  the  mise  was  regularly  joined  on  the  mere 
right,  when  the  tenants  offered  affidavits  to  prove 
that  H.  was  dead  before  the  suit  was  commenced, 
and  that  such  fact  had  come  to  their  knowledge 
after  the  mise  was  joined.  Held,  that  the  pleiS- 
ings  ought  not  to  be  set  aside,  and  the  tenants 
permitted  to  show  this  fact  in  abatement ;  but  that 
JbB  eoort  would  ttay  prooeediiigs  until  W.,  the 


person  prosecuting  the  suit,  had  shown  by  proof 
that  the  demandant  was  living  at  the  commence- 
ment  thereof.  Hoioard  v.  Ramor,  2  Leigh.  733. 
Held,  also,  that  W.,  who  instituted-  the  suit  for 
his  own  benefit,  ought  not  to  be  allowed  to  pros- 
ecute  it  to  judgment,  without  showing  that  the 
demandant  was  living  at  the  commencement 
thereof,  though  he  showed  evidence  of  title,  and 
deduced  it  from  H.,  the  demandant,  t^.  Held, 
also,  that  the  court  ought  to  make  a  rule  upon 
W.  and  his  attorneys,  and  inquire  into  their  con- 
duct therein,  as  a  contempt  and  abuse  of  the  pro- 
cess of  the  court,  ib.  Held,  also,  that  unless  W., 
within  reasonable  time  after  rule  given  for  the 
purpose,  produced  proof  that  the  demandant  was 
living  at  the  commencement  of  the  suit,  it  ought 
to  be  dismissed,  and  payment  of  tenant*s  costs 
enforced,  by  attachment  against  W.  and  his  at- 
torney, ib. 

145.  Where  the  boundaries  of  land  are  defec- 
tively set  out  in  the  count,  and  the  tenant  joins 
the  mise,  he  cannot  afterwards  complain  of  the 
defect.     Boiling  v.  Mayor,  3  Rand.  563. 

146.  Strangers,  without  title,  and  holding  ad- 
versely, cannot  avail  themselves  of  a  mistake, 
made  by  the  plaintiff  in  ejectment,  claiming  to 
own  the  locus  in  quo,  in  running  the  boundary 
line,  where  the  line  was  not  run  to  quiet  adioin- 
ing  possessions.  Jackson  v.  Woodruff,  1  Cow. 
276. 

147.  The  Virginia  act  of  1786  did  nyt  vary  the 
rights  or  legal  situation  of  parties  to  writs  of 
right,  as  they  existed  at  common  law.  It  did 
not,  therefore,  change  the  nature  and  effect  of 
the  pleadings,  or  take  away  from  the  tenant  the 
full  benefit  of  the  ordinary  pleas  in  abatement. 
Chreen  v.  Liter,  8  Cranch,  22Q.  Under  such  act, 
the  tenant  may,  at  his  election,  plead  any  special 
matter  in  bar,  or  give  it  in  evidence  on  the  m»s 
joined,  ib.  Nor  did  such  act  change  the  nature 
of  the  inquiry  as  to  the  titles  of  the  parties  to  a 
writ  of  right,  ib. 

III.   Evidence. 

148.  In  ejectment,  the  identity  of  the  premise* 
may  be  proved  by  parol.  BtUlock  v.  Malone^ 
Minor,  400. 

149.  Copies  of  field  notes  of  surveys  of  pub- 
lic lands,  transmitted  by  the  4Hirveyor-gener^ 
al  to  the  several  land-offices  in  the  districte 
where  the  public  lands  are  sold,  are  not  ad- 
missible in  evidence  Hamner  v.  Eddins,  3 
Stew.  192. 

150.  Where  tht  aefendant  in  Heetment  claims 
under  a  deed  from  the  register  of  the  land-office, 
evidence  is  admissible  to  show  that  the  requisi- 
tions of  the  law  have  not  been  complied  with, 
and  that  the  deed  is  consequently  invalid.  Mien 
V.  Robinson,  3  Bibb,  326. 

151.  To  establish  the  location  of  demanded 
premises,  grants  of  adjacent  lands  between 
strangers  are  admissible  evidence.  And  where 
the  proprietors  of  adjoining  lots  of  land  agree 
upon  a  dividing  line  between  them,  the  pre* 
sumption,  is  that  it  is  the  true  line  according 
to  the  original  location  of  lots.  Hathaway  v. 
Spooner,  9  Pick.  23.  Sparhawk  v.  BuUard,  1 
Met.  95. 

152.  In  the  case  of  a  grant  of  land  by  the 
commonwealth,  evidence  of  long-continued  occu- 
pation under  it  is  admissible  to  prove  the  bound- 
aries; and  grants  of  contiguous  land  by  the 
commonwealth,  and  occupation  thereunder,  and 
subsequent  conveyances  by  the  grantees,  re- 
ferring to  monuments  not  existing  at  the  tio^ 
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of  the  oripnal  grtnts,  are  admifeible  for  the 
tame  parpose.  Owen  y.  Bartkolamew^  ih.  5S20. 
Sargeani  ▼.  Tetont^  10  Mam.  303.  So,  aleo,  a 
naual  practice  of  surreyon  of  land,  laid  out  by 
the  proprietors  of  a  town,  to  overrun  the  ezaet 
measures,  is  admissible  to  show  that  the  boondap 
ries  of  an  ancient  grant  by  the  commonwealth  in 
an  adjacent  town,  and  described  by  courses  and 
distances,  exceeded  the  distances  given,  as  well 
as  to  show  that,  at  the  time  such  grants  were 
made,  it  was  the  uniform  practice,  in  surveying 
them,  to  give  large  measure.  Owen  v.  Bartkt^ 
omewj  9  rick.  620.  Davit  v.  Rainsford^  17  Mass. 
307.  Hmmnumd  v.  Wadhams,  5  ib.  353.  PawM 
T.  dark,  ib.  355,  358. 

153.  Where  a  demandant,  who  claimed  under 
an  ancient  deed  not  recorded,  had  not  been  in 
the  yisiblff-posaession  of  the  land  for  more  than 
40  years,  the  same  having  been  used  as  a  high- 
way during  that  period,  and  the  tenant,  upon  the 
discontinuance  of  the  way,  purchased,  without 
notice  of  such  deed,  from  a  stranger  to  the  de- 
mandant's  title,  it  was  held,  that  such  a  deed, 
which  had  been  subsequently  put  upon  record, 
was  admissible  evidence  in  support  of  the  de- 
mandant's title ',  though,  if  the  demandant  and 
the  tenant  had  derived  their  titles  from  the 
same  grantor,  the  deed  would  not  have  availed 
the  demandant.  Tyler  v.  Humnumdj  11  Pick. 
193. 

154.  In  an  action  for  land,  a  judgment  in  a 
former  action,  in  which  the  parties  were  re- 
versed, that  tlie  then  plaintiff  was  entitled  to 
the  land  up  to  a  certain  line,  is  not  evidence 
that  the  present  plaintiff  was  entitled  to  the 
land  on  the  other  side  of  the  line,  as  the 
plaintiff  in  each  case  must  recover  upon  the 
strength  of  his  own  title,  and  not  upon  the 
weakness  of  his  adversary's.  WUlimms  v.  Mn- 
geU,  21  ib.  288. 

155.  Where  the  question  was  on  the  validity 
of  a  title  to  land  on  the  part  of  the  tenant,  de- 
rived under  a  collector's  sale  of  more  than  30 
years'  standing,  the  jury  were  properly  in- 
structed to  consider  every  thing  as  proved  which 
might  reasonably  be  inferred  &m  the  facts  and 
circumstances  proved  as  to  the  regularity  of  the 
tax  bills,  valuations,  warrants,  &c.  cAman  v. 
Anderson^  10  Mass.  105.  Gray  v.  Gardner,  3 
ib.  399.  Blossom  v.  Cannon,  14  ib.  177.  Pejep- 
scot  Proprietors  v.  Ransom,  ib.  145. 

156.  Evidence  of  adverse  possession  is  not 
admissible  against  the  state.  Jackson  v.  Qmmaer, 
2  Cow.  552. 

157.  A  demandant  in  a  real  action,  wherein 
the  tenant  claims  to  hold  by  force  of  a  convey- 
ance from  him,  may  show  that  such  conveyance 
was  obtained  by  fraud  and  imposition,  and  for 
that  purpose  may  show  that  he  was  of  feeble  un- 
derstanding, so  that  he  might  be  defrauded  by 
arttiioes  which  would  not  have  prevailed  against 
common  men,  and  that  the  tenant  had  acquired  an 
extraordinary  influence  over  him ;  and,  to  prove 
such  influence,  transactions  as  well  before  and 
after  as  at  the  time  of  conveyance,  may  be  ad- 
mitted in  evidence.  Somes  y.  Slannsr,  16  Mass. 
348,  359. 

158.  In  tracing  a  title  to  land  in  controversy,  a 
decree  in  a  suit  between  other  parties  is  not  evi- 

*dence,  against  a  person  claiming  under  neither 
of  them,  that  one  of  those  parties  was,  in  fact, 
as  therein  described,  eldest  son  and  heir  of  a 
former  proprietor ;  it  being  incumbent  upon 
the  party,  wishing  to  prove  such  fact,  to  prove 
it  by  evidence  alivnds.  LovsU  v.  JirmM^  3 
Munf.  167. 


ly.   Damages  and  Improvements. 

159.  In  Massachusetts,  no  damages  were  for- 
merly recoverable  in  any  real  action.  Presestt  v. 
Hwtchinson,  13  Mass.  439.  But  by  the  revised 
statutes  damages  may  now  be  recovered  in  a  real 
action.    R.  S.  c.  101,  §  14. 

160.  In  trespass  to  try  title  in  Alabama,  dam- 
ages to  the  value  of  the  mesne  profits  are  recov- 
erable, as  well  as  possession  of  the  premises. 
Jhfent  V.  Read,  3  Port.  480. 

161.  Where  judgment  has  been  rendered  for 
the  demandant  in  a  writ  of  entry,  he  is,  in  an  ac- 
tion for  the  mesne  profits,  entitled  to  recover 
something,  if  any  profits  have  been  received  by 
the  tenant  within  tne  last  six  years.  Such  judg- 
ment is,  however,  evidence  of  occupation  by  the 
tenant  only  between  the  time  of  its  rendition 
and  the  date  of  the  writ  on  which  it  is  founded. 
Witkmgton  v.  Corey,  2  N.  Hamp.  115. 

162.  In  the  action  of  trespass  to  try  title,  in 
Alabama,  the  fictitious  proceedings  m  ejectment 
are  abolished ;  and  where  the  declaration  in  such 
case  laid  the  ejectment,  as  being  before  the  date 
of  a  patent  relied  on  by  the  plamtiff,  it  is  imma- 
terial matter,  and  damages  are  recoverable  for 
the  detention  down  to  the  time  of  trial.  Masters 
V.  Eastis,  3  Port.  368. 

163.  In  trespass  to  try  title,  the  prt^ts  ac- 
quired by  the  defendant,  by  occupation  of  the 
premises,  are  not  the  measure  of  damages.  B«/- 
lock  V.  WiUon,  ib.  382. 

164.  The  rule  for  the  liquidation  of  improve- 
ments, and  rents,  and  profits,  in  cases  not  within 
the  occupant  laws,  is  varied  by  the  peculiar  cir- 
cumstances of  each  case.  WaakingUm  v.  M^Gee^ 
3  Dana,  445. 

165.  Where  one  entered  upon  lands  belonging 
to  the  commonwealth  of  Massachusetts,  lying 
within  the  state  of  Maine,  and  continued  there 
for  more  than  six  years,  erecting  a  house  and 
making  other  improvements,  it  was  held,  in  an 
action  to  recover  the  possession,  brought  by  th» 
grantees  of  the  commonwealth  within  six  years 
from  the  time  of  their  purchase,  that  the  tenant 
was  entitled  to  the  benefit  of  the  provisions  of 
statute  of  1821,  c.  47,  commonly  called  the  "  bet^ 
terment  act."    Fisk  v.  Briggs,  3  Fairf  373. 


V.    Cf  the  Judgment,  and  its  Effect. 

166.  A  jud|rment  in  favor  of  the  commonwealth, 
in  a  prosecution  under  the  laws  agaillst  absentees, 
immediately  transfers  to  the  commonwealth  the 
title  of  the  absentee  to  the  lands  adjudged  to  have 
been  forfi»ited  by  him ;  nor  is  a  writ  of  possession 
necessary  to  give  validity  to  the  judgment,  and 
to  put  the  commonwealth  in  possession  of  the 
lands.  M  'JfeU  v.  Bright,  4  Mass.  282.  Gilhert 
v.  BeU,  15  ib.  44.  But  where  a  judgment  is  for 
an  uncertain  portion  of  land,  or  interest  in  it,  as 
a  judgment  for  dower,  the  demandant  will  have 
no  right  to  enter  without  process  of  law,  because 
it  cannot  be  ascertained  into  what  part  of  the 
land  the  demandant  has  a  right  of  entry.  jBil- 
dreth  v.  Thompson,  16  ib.  191. 

167.  A  plaintiff,  who  has  recovered  judgment 
for  the  possession  of  lands,  may  enter  without  a 
writ  of  habere  fadas.  M  *JfeU  v.  Bright,  4  ib. 
282,300. 

168.  In  an  action  for  trespass  to  try  titles,  in 
some  of  the  counts  of  the  declaration,  the  land 
was  described  by  a  wrong  number,  and  the  ver- 
dict was  general.  Held,  that  the  misdescription 
was  cured  by  the  indorsement  on  the  writ.   Ham' 
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•Qch  eaie  to  designate  the  land  sued  for  by  the 
number  of  the  tract,  aocording  to  the  survey  of 
the  United  SUtes.  H. 

169.  In  a  real  action,  a  verdict  that  the  plain- 
tiff recover  the  land,  "  and  one  moiety  of  the 
mills,*'  is  sufficiently  certain.  Sawyer  r.  FiU0^2 
Port.  9. 

170.  A  count  upon  a  writ  of  right,  describing 
the  land  demandea  as  a  certain  number  of  acres, 
part  of  a  larger  tract,  and  setting  forth  the  bound- 
aries of  such  larger  tract,  is  sufficiently  certain 
after  verdict.     L^vdl  v.  Arnold^  2  Munf  167. 

171.  In  a  writ  of  entrv,  a  description  of  all 
that  part  of  the  homestead  of  an  individual,  con- 
veyed to  the  plaintiff  by  deed  of  a  certain  date, 
except  what  had  previously  been  conveyed  away 
by  deed  of  a  prior  date,  was  held  sufficient  for 
rendition  of  judgment.  EUwt  v.  Heathy  6  N. 
Hamp.  426. 

172.  Low-water  mark  is  a  boundary  suffi* 
oiently  certain,  in  a  judgment  in  a  real  action,  to 
enable  the  sheriff  to  execute  such  judgment  by  a 
habere  facias,  Adams  v.  Frotkingham^  3  Mass. 
352,364. 

173.  To  a  count  in  a  writ  of  right,  brought  by 
a  husband  and  wife  in  riffht  of  the  wife,  tro  ten- 
ant 61ed  a  plea  in  blank  throughout,  and  tendered 
the  mise  to  the  demandant  in  the  singular.  The 
replication,  filed  by  both  demandants,  joined  the 
wiise  as  for  the  male  demandant  only.  The  as- 
size was  charged  to  inquire  whether  the  demand* 
ants  had  the  right  as  they  demanded.  Held, 
after  verdict  for  the  tenant,  that  the  blanks,  in- 
formalities, and  bad  grammar,  of  the  replication, 
were  immaterial.     Snapp  v.  Spengler,  2  Leigh.  1. 

174.  In  a  writ  of  right,  brought  by  several  de- 
mandants, the  mise  was  joined  on  the  mere  right, 
and  the  jury  found  for  the  demandants,  with  the 
addition  of  these  facts  —  that  one  of  the  demand- 
ants was  dead  before  the  institution  of  this  suit, 
leaving  children,  and  that  one  of  the  demandants 
was  tenant  in  common  with  the  others.  Held, 
that  these  matters  could  not  be  given  in  evidence 
nor  found  by  the  jury  upon  the  mise  joined ;  but 
that  they  miffht  be  rejected  as  surplusage,  and  the 
remainder  ol  the  verdict  received.  Qarrard  v. 
Henry^  6  Rand.  110. 

175.  The  want  of  an  averment,  in  a  writ  of 
entry,  of  seizin  in  the  demandant  within  20  years, 
is  cured  by  a  verdict  that  he  was  disseized  within 
that  time.    EUiot  v.  HmKA,  6  N.  Hamp.  426. 

176.  Where  a  demandant  makes  out  his  title 
to  a  part  only  of  the  land  demanded,  he  shall 
have  judgment  for  that  part.  Som^s  v.  Skinnsr^ 
3  Pick.  52.  Dewetf  v.  Brovm^  2  ib.  387.  Hoi^ 
yoke  V.  Haskins,  9  ib.  259. 

177.  Surviving  demandants,  in  a  writ  of  right, 
cannot  have  a  judgment  for  all  the  land,  w&re 
no  right  of  survivorship  appears  by  the  record. 
Gaines  v.  Conn^  2  Dana,  231. 

178.  If  a  grantee  of  a  party  who  recovered  in 
a  writ  of  entry,  being  in  possession  of  the  land, 
sows  it  during  the  pendency  of  a  writ  of  right 
against  him,  and  the  demandant  in  the  writ  of 
right  recovers  judgment  and  obtains  seizin  and 
possession  before  the  crop  is  severed,  the  de* 
mandant  is  entitled  to  the  crop.  Kimg  v.  Fowler ^ 
14  Pick.  238. 

179.  If  a  party  in  possession  of  land  under  a 
judgment  in  a  writ  of  entry,  sows  the  land  during 
the  pendency  of  a  writ  of  right  against  him, 
and  the  demandant  in  the  writ  of  right  reeoven 
judgment,  and  obtains  seizin  and  possession 
before  the  crop  is  severed,  the  demandant  is 
entitled  to  the  crop,  ib.  So,  if  the  land  is  thus 
•owed  by  the  grantee  of  the  patty  wh*  reeor* 
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ered  in  the  writ  of  entry,  and  the  recovery  in  the 
writ  of  right  is  against  such  grantee.  t6.  Emer* 
son  V.  Tfiompson^  2  ib.  473.  Russell  v.  Blake^  ib. 
506,507. 

180.  Where  a  writ  of  restitution  in  a  process 
of  forcible  entry  has  been  executed,  and  the  pro- 
ceedings are  anerwards  quashed  upon  certiorari^ 
the  supreme  court  may  award  a  writ  of  re-resti- 
tution.    Commonwealtk  v.  Bigelow^  3.ib.  31,  33. 

181.  A  reoovery  in  a  writ  of  right  does  not 
affect  any  claim  of  the  tenant  to  an  easement  in 
the  land.  Thompson  v.  Proprietors  ofAniroseog^ 
gin  Bridge^  5  Greenl.  62. 

182.  After  a  judgment  in  ejectment  upon  a 
covenant  of  reentry  for  non-payment  of  rent,  and 
the  plaintiff  in  ejectment  having  been  put  into 
possession  by  a  h^ere  facias  possessionem,  the  de- 
fendant paid  the  amount  of  the  debt  and  costs, 
and  obtained  a  rule  to  show  cause  why  the  poe* 
session  should  not  be  delivered.  The  court  re- 
fused to  interfere,  but  left  the  defendant  to  his 
remedy  in  equity.  Camae  v.  AUwine,  1  Wash. 
C  C.  4o6. 

183.  The  parties,  in  a  trial  of  title,  are  entitled 
to  a  jury  of  freeholders ;  but  that  right  must  be 
claimed  in  the  court  below,  and  it  is  not  suffi- 
cient, to  reverse  a  judgment,  that  the  record  does 
not  show  that  the  jurors  were  such.  Hamner  r. 
Eddins,  3  Stew.  192. 

184.  In  an  action  by  one,  claiming  under  A,  to 
recover  100  acres  of  land  of  B,  the  title  and 
claim  of  the  latter  were  holden  not  to  be  afieoted 
by  a  prior  judgment  against  him  for  the  recovery 
of  dower  in  Uie  premises  by  the  widow  of  A, 
except  to  the  extent  of  her  dower.  Maddoeks  v. 
JeUison,  2  Fairf.  482. 

185.  If,  in  a  writ  of  entry,  the  issue  being  on 
the  disseizin  of  the  demandant,  the  jury  return  a 
verdict  that  the  defendant  has  held  quiet  poe» 
session  of  the  demanded  premises  for  more  dian 
20  years,  *'snch  verdict  cannot,  by  any  Jegal 
intendment,  be  considered  as  establishing  the 
alleged  fact  of  disseisin,"  —  semble.  PtQspscoi 
Proprietors  v.  Jfiehols,  1  ib.  256. 

186.  If  tenants,  claiming  different  parcels  of 
land  by  distinct  titles,  omit  to  plead  that  matter 
in  abatement,  and  join  the  mise,  it  is  an  admis- 
sion that  they  are  joint-tenante  of  the  whole,  and 
the  verdict,  if  for  the  demandant  for  any  parcel 
of  the  land,  may  be  general,  that  he  hath  more 
mere  right  to  hold  &e  same  than  the  tenante ; 
and  if  of  any  parcel  for  the  tenante,  that  they 
have  more  mere  right  to  hold  the  same  than  the 
demandant.     Green  v.  Liter,  8  Cranch,  289. 

187.  In  trespass  to  try  titles  against  two, 
though  the  plea  be  joint,  the  jury  may  find 
against  one  and  for  the  other.  Foster  v.  Jroster, 
2  Stew.  556. 


VI.    Other  Matters. 

188.  The  death  of  a  party  to  a  real  action,  be- 
fi)re  trial,  abates  the  suit.  Gaines  v.  Conn,  9 
Dana,  231. 

189.  The  death  of  one  of  the  demandante,  in 
a  writ  of  right,  before  trial  and  judgment,  abates 
the  whole  writ;  and  it  is  of  no  importance 
whether  the  deceased  demandant  left  a  child  or 
not.     Drago  v.  Stead,  2  Rand.  454. 

*  190.  If  one  of  several  defendanto  in  ejectment 
dies,  the  surviving  parties  cannot  revive  the  suit 
unless  the  heirs  or  devisees  of  the  decedent  are 
summoned.    Moss  v.  Scott,  2  Dana,  271. 

191.  To  enable  an  heir  to  prosecute  a  real 
aetion  commenced  by  his  ancestor,  it  is  only 
necessary  that  the  dnth  and  the  descent  be  pal 
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upon  the  record ;  and  it  ia  immaterial  whether  it 
18  done  by  su^eition  or  by  a  new  count.  Hol^ 
yok«  y.  naskins^  9  Pick.  S59.  Where  a  demand- 
ant makes  out  his  title  to  a  part  only  of  the 
land  demanded,  he  shall  have  judgment  for  that 
part,  ih, 

192.  If 'the  demandant  dies  after  a  Terdict  for 
him,  and  before  judgment,  the  heir  may  come  in 
and  pray  for  judgment ;  and  a  special  issue  will 
be  ordered  to  try  such  right,  if  it  is  denied,  ib. 
The  statute  authorizing  an  heir  to  come  in  and 
prosecute  to  judgment  does  not  apply  to  a  case 
where  the  action  was  commenced  before,  and  the 
ancestor  died  after,  the  passing  of  the  statute,  ib. 

193.  Actual  possession  is  sufficient  for  recoT- 
ery  against  a  stranger  showing  no  title.  Rted  y. 
ShepUy,  6  Verm.  602. 

194.  The  title  of  the  demandant  in  a  real  action 
must  be  considered  as  it  existed  at  the  com- 
mencement of  the  action.  Mills  y.  Piarce,  2  N. 
Hamp.  9. 

195.  Seyeral  paroels  of  land  in  possession  of 
the  same  tenants  and  in  the  same  town,  may  be 
faicluded  in  one  suit  at  law  for  dower.  Taylor 
y.  Brodriek^  1  Dana,  346. 

196.  Where  both  parties  claim  under  the  same 
person,  his  title  need  not  be  shown,  but  who  has  the 
better  right  to  that  title.  And  a  naked  possession, 
without  color  of  riffht,  by  one  party,  for  a  short 
time  preyious  to  his  acquiring  his  claim  under 
such  common  title,  will  not  preyent  the  applica- 
tion of  the  rale.    Brooks  y .  CkapUn^  2  Verm.  381 . 

197.  Where  litigating  parties  haye  a  mixed 
possession  of  land,  the  issue  must  be  determined 
according  to  the  legal  title.  Brimmer  y.  l/mg 
Wharf,  5  Pick.  131.  Where  there  is  eyidence  of 
lawfid  title,  accompanied  with  seizin  and  posses- 
mon,  it  is  presumed  to  continue  until  actual  ous- 
ter and  disseizin  are  proyed.  ih, 

196.  Where  a  man,  haying  a  title  to  landK  of 
which  he  is  not  seized,  executes  a  deed  of  eon* 
yeyance,  he  may  afterwards  maintain  a  real  action 
in  his  own  name,  if  nothing  passed  by  tlie  deed 
of  conyeyance.  OoitZif  y.  JVetoman,  6  Mass.  239. 
Ptx2eyT.  BewMtty  11  ib.  298.  BrinUy  y.  WkUing, 
6  Pick.  348.     Cleverly  y.  Whitney^  7  ib.  86. 

199.  One  claiming  under  a  deed  from  a  jiidg- 
inent  debtor  has  not  such  an  adyerse  possession 
as  will  ayoid  a  conyeyance  executed  by  a  pur- 
chaser under  an  execution  upon  the  judgment. 
Jackson  y.  CoUins^  3  Cow.  89. 

200. -In  a  real  action,  proclamation  must  ap- 
pear to  haye  been  made  at  the  church  in  the 
ward  nearest  the  land.  Maleom  y.  Oardner,  1  ib. 
13.  And  if  there  be  no  church  in  the  ward  in 
which  the  land  lies,  this  should  be  stated  in  the 
return,  to  warrant  proclamation  out  of  the  ward. 
ib.  Town,  place,  or  ward,  signifies  the  same  thing 
for  the  purposes  of  proclamation,  ib. 

201 .  Proclamation  of  summons,  in  a  real  action, 
must  be  at  the  church  in  the  town  or  ward  near- 
est the  lands,  and  be  so  returned.  Maleom  y. 
Rogers,  1  Cow.  1.  But  if  not  so  returned,  the 
sheriff  may  amend,  ib.  A  personal  service  ren- 
ders proclamation  unnecessary,  ib.  The  man- 
ner of  seryice  should  be  clearly  expressed  in  the 
return,  and  it  cannot  be  aided  by  intendment,  ib. 
If  the  return  to  a  writ  of  right  be  defectiye,  an 
aJias  summons  goes  instead  of  a  grand  cape.  ib. 

202.  Motions  in  real  actions  will  be  heard,  in 
the  supreme  court  of  New  York,  only  on  non- 
enumerated  days.    Anonymous,  2  Wend.  241. 

203.  The  proyisions  of  the  revised  statutes  of 
New  York,  relatiye  to  writs  of  right,  do  not  affect 
suits  commenced  previous  to  1st  of  January,  1830. 
Brmdstrui  ▼.  Cter/ca,  4  ib.  811 


204.  An  action  which  puts  in  issue  a.  title  Uf 
real  estate,  though  personal  in  form,  is  a  real 
action  within  the  Massachusetts  statute  of  1820, 
c.  79,  §  4.  Plympton  y.  Baker,  10  Pick.  473. 
Blood  v.  Kemp,  4  io.  169. 

206.  The  supreme  court  are  governed  by  the 
same  rules  in  relieving  against  defaults  in  real 
as  in  personal  actions.  Ihtrfdk  v.  Hoag,  6  Cow. 
398. 

206.  A  writ  of  attachment  may  be  used  to 
commence  a  real  action,  and  goods  may  be 
attached  to  pay  the  costs  of  the  suit.  Rand  y. 
Sherman,  6  N.  Hamp.  29. 

207.  In  Virginia^  the  proceedings  in  a  writ  of 
right  may  be  had  at  the  **  Rules.'*  &uttD  y. 
Clements,  1  Call,  429. 

208.  In  dower  undo  nihil  habet,  a  view  wilfnot 
be  granted  of  course  ;  but,  in  general,  only  where 
boundaries  are  in  question.  Viseher  v.  Conant^ 
4  Cow.  396.    Jackson  v.  Onager,  6  ib.  578. 

209.  Where  a  right  of  .entry  accrues  to  9.  feme 
eotert,  an  entry  by  her  will  be  lawful,  provided 
her  husband  does  not  expressly  disagree  to  it. 
Melvin  v.  Proprietors  of  Locks  and  Canals,  16 
Pick.  161.  Such  a  right  of  entry  will  be  barred 
by  the  statute  of  1786,  c.  13,  unless  an  entry  be 
made  within  30  years  after  such  right  accrued  to 
her,  although  she  may  not  have  ceased  to  be 
under  coverture,  ib. 

210.  In  a  writ  of  writ,  the  jury  may  find  a 
special  yerdict.  ShMo  y.  04ments,  1  C5all,  429. 
So,  also,  they  may  assess  damages,  ib. 


RECOGNIZANCE. 

I.   Form  of  Recognixance. 
II.   Forfeiture  of  Recognixance^  mmd  Liability 
of  Surety. 

III.  Action  upon  Recogniammce: 

IV.  Other  Matters. 


I.    Form  of  Recognixance, 

1.  In  a  recognisance,  the  materia]  parts  of  the 
allegation  and  the  condition  should  be  set  forth 
in  uie  body  of  it,  so  as  to  admit  of  extenaion 
consistently  with  the  terms  of  it.  Dillingham 
y.  U.  States,  2  Wash.  C.  C.  422. 

2.  A  recognizance  for  the  appearance  of  the 
party,  in  a  criminal  prosecution,  should  state  in 
substance  all  the  proceedings  which  show  the 
authority  of  the  magistrate  or  court  to  take  it. 
State  y.  Smith,  2  Greenl.  62. 

3.  It  is  essential  to  a  recognizance  that  it  r»* 
cite  the  cause  of  its  caption.  Commonwealth  y. 
Downey,  9  Mass.  520.  Comnumufealth  v.  Dagrm 
gett,  16  ib.  447.  Thus  a  sei.  fa.  on  a  recogni- 
zance, the  only  condition  whereof  was,  that  the 
conusor  should  personally  appear  before  the  su- 
preme court  at  a  certain  term  thereof,  then  and 
there  to  answer  to  such  matters  as  were  objected 
affainst  him  on  behalf  of  the  commonwealth,  and 
should  do  and  receive,  dbc.,  and  should  not 
depart  without  license,  was  held  bad  on  de* 
munrer.     ComnumweaUh  y.  Daggett,  ib. 

4.  In  a  recognizance  taken  by  a  court  of  in- 
ferior jurisdiction,  so  much  of  the  cause  of  its 
caption  must  be  recited  in  the  condition  as  to 
show  that  the  court  has  jurisdiction  of  the  subject 
matter ;  otherwise  the  recognizance  will  be  void. 
Bridge  y.  Ford,  4  Mass.  641.   ib.  7  Mass.  209. 

6.  A  recoffnizance  given  by  a  person,  charged 
with  an  oTOnce,  to  appear  at  a  term  of  courts 
must  set  out  th«  kind  of  offbnoe  for  which  he  ia 
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to  aaiwer.  Chodwm  ▼.  Tke  Oovemor^  1  Stew. 
A  Port.  465.  SimpsaM  ▼.  Commanwealtk,  1  Da- 
na, 523. 

6.  A  recognizance  for  an  appearance,  to  answer 
a  charge  of  ''gaming,"  simply,  will  not  support 
a  judgment,  on  a  scir^faciaSy  for  a  failure  to  ap- 
pear.    Commonwealth  y.  West^  I  Dana,  165. 

7.  Where  a  recognizance  of  bail  in  error  was 
drawn  in  the  form  of  a  bond,  with  a  proper 
penalty  and  condition,  and  acknowledged  before 
a  judge,  who  certified  the  acknowledgment  in 
this  rorm, ''  Signed,  sealed,  and  delirered,  in  the 
presence  of  J.  W.,*'  the  judge ;  held,  that  this  was 
sufficient.     Van  Antwerp  ▼.  Jfewman,  4  Cow.  83. 

8.  In  taking  a  recognizance  on  a  writ  of  oauft* 
to  quer$lay  it  is  a  sufficient  minute  under  the 
judiciary  act  if  the  judge  write  on  the  writ  that 
A  and  B  recognized  thereon  in  due  form  of  law, 
naming  the  sum.     Taft  r.  Tkarp^  1  Tyler,  291. 

9.  A  recognizance,  in  Indiana,  showed  that  it 
had  been  entered  into  before  an  associate  judge 
of  the  county,  but  did  not  state  him  to  be  a 
judge  of  the  circuit  court.  Held,  that  this  was 
no  objection  to  its  validity.  Mccarty  t.  State.  I 
Blackf.  338. 

10.  A  recognizance  to  answer  a  criminal  charge 
need  not  show  that  the  complaint  had  been  made 
under  oath.  ib. 

11 .  In  Kentucky,  if  it  be  reasonably  inferable 
that  a  recognizance  was  acknowledged  before 
the  clerk  of  the  court  in  which  judgment  was 
rendered,  it  cannot  be  quashed,  upon  motion  of 
the  obligors,  because  it  did  not  expressly  appear 
upon  the  face  of  it.  8eott  y.  MarehaU,  5  J.  J. 
Marsh.  433. 

12.  A  recognizance  not  exactly  according  to 
the  statute  may  be  good  as  at  common  law. 
Phelps  y.  Parks,  4  Verm.  488. 

13.  Recognizance  taken  by  a  justice,  on  a  com- 
plaint of  a  grand  juror,  is  void,  unless  it  baye  a 
minute,  by  the  magistrate,  of  the  time  when  the 
complaint  was  presented.  State  TVeasurer  y. 
Cook,  6  ib.  282. 

14.  The  condition .  of  a  recognizance  stated 
that  the  obligation  was  to  be  void  if  default 
should  be  made  in  the  condition;  but  it  also 
stated,  that  if  the  recognizor  should  appear,  &c., 
the  recognizance  was  to  be  void ;  otherwise,  in 
force.  Held,  that  the  words  «« to  be  void  if  de- 
fault should  be  made  in  the  condition,"  did  not 
affect  the  validity  of  the  recognizance,  they  being 
repugnant  to  the  object  of  the  obligation  and  to 
the  other  parts  of  the  condition.  M'Cariy  v. 
«tote,  1  Blackf.  338. 

15.  A  recognizance  was  conditioned  to  be  bind- 
ing «*in  case  the  said  party  was  legally  im- 
prisoned on  said  charge."  Held,  that  these 
words  were  mere  surplusage,  and  neither  vi- 
tiated, enlarged,  nor  restricted,  the  obligation. 
Siate  V.  WeUman,  3  Ham.  14. 

16.  If  four  persons  are  sued,  and  judgment  is 
rendered  against  three  only,  and  then  the  four 
enter  into  a  recognizance  to  pay  judgment 
against  all  four  of  them,  they  cannot  quash  the 
fecognizance  on  the  ground  that  there  is  no  such 
Judgment.    Sanders  v.  Buck,  2  J  J.  Marsh.  476. 

17.  A  recognizance  of  special  bail,  indorsed  on 
tile  writ  in  the  singular  number,  and  signed  by 
three,  is  binding  on  all,  although  the  names  of 
all  are  not  inserted  in  the  body  of  the  recogni- 
zance.    Bruce  v.  Colgan,  2  Litt.  284. 

18.  Recognizance  for  special  bail  may  be 
taken  to  the  person  for  whose  benefit  it  is  in- 
tended. IToa  V.  WelU,  Kirby,  12.  Bishop  v. 
tyrake,  ib.  378. 

19.  An  appellant  in  a  recognizance  is  boa^4  t^ 


make  it  to  the  appellee,  and  not  "  to  the  itate  of 
Missouri."    PrUe  v.  Halsed,  3  Mis.  461. 

20.  A  recognizance,  taken  in  a  case  made  re> 
tumable  to  a  court  not  haying  jurisdiction  of  it, 
is  void.  State  Treasurer  v.  Danfortky  Brayt.  140. 
Commonwealth  v.  Bolton,  1  8.  dc-  R.  328. 

21.  A  recognizance  taken  by  a  justice  of  the 
peace  to  the  treasurer  of  the  county,  in  a  case 
where  such  justice  has  no  power  to  bind  over,  is 
void.  Darling  v.  Hubbell,  9  Conn.  350.  So,  a 
condition  to  such  recognizance,  to  abide  the 
order  of  the  county  court  on  the  complaint,  is 
unauthorized,  ib, 

22.  Recognizance  by  a  justice  of  the  peace,  in 
Vermont,  for  the  appearance  of  a  witness,  is  not 
vitiated  by  containing  the  condition  *'  and  not 
depart  without  leave  of  court."  The  statute  pre- 
scribes no  particular  form.  State  v.  Woodtoardf 
7  Verm.  529. 

23.  The  omission  of  the  clerk's  name,  as  a  wit* 
nes8  in  a  recognizance,  is  amendable,  nuru  pro 
tunc.     Sanders  v.  Bvek,  2  J.  J.  Marsh.  476. 

24.  Where  defendants  enter  into  a  recogni- 
zance in  the  clerk's  office,  and  obtain  all  legal 
indulgence  thereby,  they  cannot  afterwards  quash 
it,  on  the  ground  that  it  is  not  witnessed,  ib. 

25.  The  signature  of  a  party  is  not  part  of  the 
recognizance ;  if  acknowledged,  it  need  not  be 
signed.  Madison  v.  Commonwealth,  2  A.  JL, 
Marsh.  131. 

26.  A  recognizance  to  answer  a  charge  of 
felony  need  not  be  signed  by  -either  the  principal 
or  surety.  A  certificate,  by  the  justices,  that  the 
recognizance  was  acknowledged  before  them  on 
the  day  of  its  date,  is  sufficient.  Commonwealth 
V.  Mason,  3  ib.  456. 

27.  A  seal  is  not  essential  to  the  validity  of  a  re« 
cognizance.     State  v.  Root,  2  Rep.  Con.  Ct.  123. 

28.  In  Vermont,  the  appellant  himself  not 
being  a  cognizor  does  not  avoid  the  bond.  Chit* 
tenden  v.  CatUn,  2  Chip.  2Si.  Young  v.  Shaw,  1 
ib.  224. 

29.  A  recognizance  entered  into  by  sureties 
alone,  without  the  principal,  conditioned  for  the 
defendant's  appearance  in  court  to  answer  a 
criminal  chargre,  is  valid.  Mijufr  v.  State,  1 
31ackf.  236. 

30.  The  date  of  a  recognizance  for  the  de- 
fendant's appearance  in  court  may  be  the  day  on 
which  he  is  recognized  to  appear.  State  v.  Brj^d* 
ley,  ib.  83. 

31 .  A  recognizance,  taken  by  a  circuit  judge 
in  term  time,  but  in  his  chambers,  is  void.  Con^ 
numwealth  v.  Uttell,  1  A.  K.  Marsh.  566. 

32.  If  a  person  charged  with  felony  volunta- 
rily appear  before  an  associate  judge,  and  enter 
into  recognizance  with  sureties  for  his  appear- 
ance, Slc.,  the  reco^izance  is  valid,  though  the 
affidavit  on  which  it  is  founded  was  made  oefore 
a  justice  of  the  peace.  Adair  v.  State,  1  Blackf. 
200. 

33.  If  a  penal  bond,  taken  by  the  sheriff  for 
the  defendant's  appearance  to  an  indictment, 
show  on  its  face  that  it  was  signed  and  sealed  in 
the  presence  of*  the  sheriff,  and  approved  of  by 
him,  it  is  good  as  a  recognizance.  Keams  y. 
Stale,  3  ib.  334. 

34.  A  recognizance  taken  by  a  justice  <^  tlM 
peace,  and  entered  on  his  docket  in  these  words, 
**  Jacob  Keams  v.  John  Stewart,  recognizance 
bail  25 ;  Simon  £Uiott  appears  and  acknowledges 
himself  bail  in  the  above  case,"  is  informal  and 
void.     Keams  v.  Schoonmaker,  4  Ham.  331. 

35.  A  oognizor  cannot  object  that  there  is  but 
on^  surety,  where  there  should  be  two.     Cowh 

weaUk  V.  Porter,  1  A.  K.  Mauh.  44. 
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96.  A  reoofnizaac^,  in  Daiifihiii  county,  Penn- 
■ylrania,  taken  at  the  appraiaeoient  of  the  pieai- 
dent  of  the  orphans'  court  and  hia  aoeceasora  in 
office,  ia  good,  and  may  be  iasaed  in  the  name  of 
the  preaident  of  the  common  pleaa  for  the  time 
being.     Kean  y,  Franklin,  5  S.  A;  R.  147. 

37.  A  recognizance,  taken  where  the  conrt  had 
BO  anthority  to  act,  is  void.  Cemmanw§altk  ▼. 
Loveridge^  11  Maas.  337.  Vote  ▼.  Daana,  7  ib. 
S80.  Dow  y.  PrsMcott,  18  ib.  419.  Common^ 
wwUk  V.  0ti9, 16  ib.  198. 

38.  Recornixance  to  prosecute  a  writ  of  amdiia 

rrda  is  Uie  creature  of  statute,  and,  if  taken 
ft  magistrate  not  ezpresaly  authorized  thereby, 
it  is  void,  and  the  writ  will  abate.  Wee^k  ▼. 
Hieeoek,  1  Chip.  133.    See  1  Chip.  224. 

39.  A  recognizance  of  special  bail,  taken  by  a 
•heriff  out  of  the  county  of  which  he  is  sheriff,' 
is  extra-official  and  void ;  and  the  bail  ia  not  es- 
topped  from  pleading  this  matter  in  a  seir§faeias 
on  the  recognizance.  Harris  ▼.  Simpson,  4  Litt. 
165. 

40.  A  recognizance  to  keep  the  peace  is  in  tiie 
nature  of  a  criminal  proceeding,  and,  if  taken  to 
the  goTernor,  ia  void.  JSdams  ▼.  Askby,  2  Bibb, 
96. 

41.  The  mayor  of  Louisville,  Kentucky,  can 
only  order  conusors  to  appear  befure  the  ctr> 
cuit  court.  Comw^onwsalth  v.  £dtoard«,  1  J.  J. 
Marsh.  352. 

42.  The  jailer  haa  no  right  to  take  recogni* 
zances  in  criminal 'cases.  ComnumiaeaM  v.  Las, 
3  ib.  698. 

43.  A  single  justice  of  the  peace  ia  not  au- 
thorized to  take  a  recognizance  of  bail  from  a 
person  arrested  under  a  capias  issued  on  an  in- 
dictment found  in  the  circuit  court.  Stats  v. 
M'GunntgU,  3  Mis.  402. 

44.  In  1820,  a  judge  of  the  aupreme  court  of 
Miasouri  had  no  power  to  take  recognizance  of 
bail.     Todd  v.  StaU  ofMissoun^  1  ib.  566w 

II.    Forfeiture  of  Recognizance^  and  LdaHlity  of 

Surety. 

45.  A  recognizance  to  keep  the  peace  is  not 
forfeited  by  a  breach  committed  out  of  the  atate. 
Key  V.  Comnumwsaltky  3  Bibb,  495. 

46.  A  libel  is  sufficient  cause  of  forfeiting  re. 
cognizances  entered  into  for  keeping  the  peace 
towards  the  commonwealth  and  all  the  liege 
people.     Respnbliea  v.  Cobbet,  3  Yeates,  93. 

47.  It  is  essential  to  a  breach  of  the  condition 
of  a  recognizance,  that  the  party  who  is  to  ap» 
pear  should  be  solemnly  called  before  his  default 
IS  entered  ;  and,  in  an  action  on  the  recogni. 
zance,  it  should  be  clearly  proved  that  the  party 
was  called  and  warned,  and  neglected  to  appear. 
DiUingkam  v.  U,  States,  2  Wash.  C.  C.  422.  See, 
CONTRA,  Lssper  v.  CommonwsaUk,  Litt.  Sel.  Caa. 
102. 

48.  A  recognizance  to  appear  at  a  term  of  a 
court,  without  designating  any  day,  cannot  be 
forfeited  by  a  failure  to  appear  on  any  particular 
day.    Ortfin  v.  Comnumwealikj  Litt  Sel.  Caa.  31. 

49.  Where  a  recognizance  ia  for  the  princi- 
pal's appearance  on  the  first  day  of  the  term,  his 
failure  to  attend  on  that  day  is  a  forfeiture.  If, 
however,  no  indictment  be  found  against  him, 
and  he  appear  during  the  term,  the  recognizors 
may  be  discharged  ;  but  if  he  do  not  appear,  they 
will  continue  liable,  ^dair  v.  State,  1  Blackf. 
200. 

50.  A  party  was  recognized,  in  March,  to  ap- 
pear *'at  the  April  criminal  tc^rm."  There  was 
no  such  term;   the  next  criminal  term  was  in 


Blay.  In  Jane,  at  a  comnioo*]aw  term,  Iw  wti 
called,  and  &iled  to  appear.  This  was  no  for« 
feiture  of  his  recognizance.  Thurston  v.  Coai* 
ntomwoaWi,  3  Dana,  224. 

51.  A  recognizance,  to  appear  on  the  first  day 
of  the  next  court,  binds  the  party  to  appear  al 
the  first  court  actually  held  ;  a  failure  to  hold  the 
court  at  the  regular  time  will  not  exonerate  him. 
CommonweaUk  v.  Cayton,  2  ib.  138.  But  where 
he  foiled  to  appear,  and  the  judge  erroneously 
dismissed  all  proceedings  on  the  recognizance,  a 
reversal  of  the  order  would  be  useless,  ib. 

52.  In  -New  Tors,  a  recognizance  ia  forfeited 
if  the  defendant  foil  to  proceed  to  trial  according 
to  the  terms  of  the  recognizance,  without  wait- 
ing  for  a  rule  to  try.  No  rule  or  notice  is  neceo> 
sary,  but  both  partiea  should  go  to  trial  according 
to  the  terma  of  the  recognizance,  of  course.  Peo- 
ple V.  fVimckell,  7  Cow.  160. 

53.  Upon  an  indictment  found,  a  recognizance 
entered  into  by  a  peraon  as  surety  for  the  appear* 
anoe  of  the  party  indicted,  who  has  not  been 
served  with  process,  and  who  does  not  appear, 
is  not  obligatory  on  such  person.  People  v.  Slay^ 
ton,  Breese,  257. 

54.  A,  B,  and  C,  entered  into  a  recognizance, 
by  which  they  acknowledged  themselves  to  owe 
the  state  $1000  each,  conuitinned  for  A's  appear* 
ance,  Ae.  A  failed  to  appear,  and  the  recog- 
nizance became  forfeited.  A  sdre  fadms  against 
them  all,  to  ahow  cause,  &o.,  wav  served  on  B 
and  C,  and  two  nikiis  were  returned  as  to  A. 
Execution  waa  awarded  against  B  and  C.  Held, 
that  each  of  the  recognizors  was  liable  to  pay  the 
$1000,  for  which  he  was  bound,  without  regard 
to  the  tiability  of  the  others.  Mmir  y.  State,  1 
Bhwkf.  200. 

55.  Under  a  recognizance,  A  and  B  jointly  and 
severally  acknowledged  themselves  indebted  to 
C  in  a  sum  which  A  directed  to  be  levied  on  cer* 
tain  lande.  B  is  bound  as  well  as  A.  7V^;^rt 
V.  Cooper,  I  S.  db  R.  497. 

56.  The  surety,  in  a  recognizance  before  a  joa- 
tioe  of  the  peace,  for  the  prineipal's  appearance 
at  the  circuit  court,  to  answer  a  criminal  charge, 
cannot  discharge  himaelf  by  a  annender  of  hia 
principal  to  the  justice.  Stegwrs  v.  Stats,  3 
Blackf.  104.  The  surrender,  in  such  case,  ac- 
companied by  a  certified  copy  of  the  recogni- 
zance, may  be  made  to  the  aheriff.  ib. 


III.    Action  upon  Recognizance. 

57.  A  recognizance  ia  not  a  perfect  ittstrament 
until  returned  to  the  court  to  which  it  is  to  be 
transmitted ;  and  a  suit  on  it,  previous  to  the  sit- 
ting of  such  court,  is  prematurely  brought.  i>ar» 
ling  V.  HuhbeU,  9  Conn.  350. 

58.  The  manner  of  collecting  fines  and  recog* 
nizances  is  left  to  the  discretion  of  the  district 
attomejTB^  If  the  partiea,  or  their  property,  be 
within  the  county,  tt  is  the  duty  of  the  attorneys 
to  proceed  by  execution  for  the  collection,  win* 
out  suit ;  otherwise,  they  may  proceed  by  action 
in  the  aupreme  court  People  v.  Van  Eps,  4 
Wend.  387. 

59.  A  bond,  for  an  appearance  in  a  criminal 
case,  which  does  not  appear  to  have  been  taken 
in  the  manner  preacribed  by  statute  for  taking 
recognizascea,  cannot  be  declared  on  aa  such. 
Uoyd  V.  Stats,  Minor,  34. 

60.  A  scire  facias  is  the  proper  remedy  to  re- 
cover the  penidty  on  a  forfeited  recognizance,  ib, 

61.  A  scire  facias,  on  a  recognizance  not  taken 
in  a  conrt  of  record,  should  show  by  whom  it  was 
taken  and  filed,  and  that  the  peraon  who  took 
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And  filed  it  wms  fathomed  to  do  so.    Jindrets  r. 
auae,  3  Bl&ckf.  108. 

63.  A  sdre  facias  on  a  recognisance,  taken  oat 
of  court,  must  show  that  the  recognizance  was 
taken  by  a  person  legrally  authorized  to  take  it, 
and  that  it  was  duly  acknowledged  before  him, 
and  that  it  was  filed  ana  recorded  in  the  proper 
court.     Lang  y.  Suuey  ib  344. 

63.  If  a  person  reco^rniz^d  to  appear  in  the 
circuit  court  of  Indiana,  to  answer  a  criminal 
charge,  make  default,  and  the  recognisance  be 
declared  forfeited,  a  scire  faeioM  may  issue  against 
the  cognizor,  wiUiout  th«*  entry  of  a  judgment. 
Andrtss  v.  State^  ib.  108. 

64.  In  order  to  justify  a  judgment  against  a 
cognizor,  the  sdre  facias  must  be  directed  to  the 
county  in  which  the  prosecution  is  pendinff,  or 
in  which  the  party  resides,  and  there  must  oe  a 
return  of  two  nihils  by  the  same  officer.  West  v. 
Commonwealth,  3  J.  J.  Marsh.  641. 

65.  An  administrator  may  sue  out  execution 
en  a  reco^isance,  entered  into  to  pay  a  judg- 
ment to  his  intestate,  without  reviving  by  scire 
facias.     Sanders  v.  Buck,  2  ib.  476. 

66.  Debt,  as  well  as  scire  facias,  will  lie  on  a 
recognizance  to  a  party;  but  this  recognizance 
must  be  matter  of  record ;  and,  in  debt  upon  it, 
the  defendant  may  plead  nul  tiel  record.  Bridge 
▼.  Ford,  4  Mass.  641.  Mbee  Y.  Ward,  8  ib.  79, 
83.  Green  ▼.  Dana,  13  ib.  493.  So  debt,  as 
well  as  sdre  facias,  lies  on  a  recognizance  to  the 
commonwealth.  Commonwealth  v.  Green,  12 
ib.  1. 

67.  Debt  lies  on  a  recognizance  taken  by  a 
justice  of  the  peac^  pursuant  to  the  statate  of 
Massachusetts  of  1782,  c.  21,  providing  a  speedy 
method  of  recovering  debts,  and  for  preventing 
unnecessary  costs  attending  the  same.  Green  v. 
Dana,  13  ib.  493. 

68.  Debt  lies  on  the  recognizance  in  an  audita 
fuerela,  although  it  had  not  been  returned  into 
eourt.     Bray  t.  214. 

69.  In  a  sdre  facias,  on  a  recognizance,  in 
an  appeal,  the  suit  n^y  be  brought  against  the 
surety  alone.  The  recognisance  is  a  record  of 
the  circuit  court.     Barton  v.  yanxant,  1  Mis.  190. 

70.  A  declaration  on  a  recognizance,  in  a  case 
where  there  is  an  appellate  jurisdiction  only,  is 
not  bad  for  want  ot  an  allegation  of  the  case 
being  un  appeal.  Treasurer  of  Vermont  v. 
French,  Brayt.  140. 

71.  In  declaring  on  a  recognizance,  to  prose- 
cute an  appeal  against  the  plaintiff  in  tUe  original 
action,  the  averment  that  he  had  notice  <m  the 
recovery  of  judgment  in  that  action,  or  of  a 
special  demand  of  payment,  was  held  unneces- 
sary. Hobart  V.  HilUard,  11  Pick.  143.  So  in 
deolarine  against  a  surety  who  was  the  attorney 
of  record  in  the  original  action,  ib. 

72.  In  an  action  of  debt  on  a  recognizance, 
entered  into  before  the  police  court  of  Boston,  it 
was  held,  that  it  was  not  necessary  that  it  should 
appear,  by  the  declaration  and  recoffnizanee,  that 
any  process  was  pending  in  the  mlerier  court 
against  the  principal,  for  any  o£Eenoe  of  which 
said  court  had  jurisdiction,  and  that  such  pro- 
ceedings were  had  as  would  authorize  that  court 
to  take  the  recognizance ;  nor  was  it  necessary 
thus  to  appear,  that  the  principal  was  brought 
before  that  court  for  examination  or  trial,  and 
put  to  plead  to  the  oomplaint,  and  that  he  did 
plead  thereto,  and  that  the  court  had  oonsiidered 
that  there  was  probable  cause  for  believing  the 
principal  guilty  of  any  offence  of  which  the  court 
had  jurisdiction,  and  therefore  ordered  htm  to 
feoognize.     Commomwealtk  ▼.  Goftdony  15  ib.  193. 


73.  In  debt  on  a  recognisance  to  prosecute  an 
appeal  to  the  common  pleas,  it  must  be  alleged 
that  the  recognizance  was  returned  into  Uiat 
court,  and  made  a  part  of  the  record.  Bridge  v. 
Ford,  7  Mass.  209. 

74.  In  an  action  of  debt,  on  a  recognizance  to 
prosecute  an  appeal,  taken  before  a  justice  of  the 
peace,  it  must  appear  that  the  recoffuizance  was 
returned  to,  and  entered  of  record,  m  that  court 
to  which  the  appeal  was  allowed.  Libbv  v. 
Main,  2  Fairf.  344.  It  should  also  appear,  from 
the  record,  that  the  justice  had  jurisdiction  of  the 
cause  in  which  the  recognizance  was  taken,  ib. 

75.  A  recognizance  must  be  filed,  or  made  a 
record  of  a  court  to  sustain  a  suit,  and  must  be 
so  averred  in  the  declaration.  It  should  also  be 
averred  that  the  default,  in  not  complying  with 
the  condition  of  the  recognizance,  was  entered 
of  record.    People  v.  Van  Eps,  4  Wend.  387. 

76.  In  debt  on  a  recognizance,  it  is  no  defence 
that  the  justice,  on  default  of  the  appearance  of 
the  bail,  only  made  an  entry  thereof  on  the  rec- 
ord, and  did  not  at  the  same  time  render  judg* 
ment  that  the  recognizance  was  forfeited.  Pot- 
ter V.  Kingsbury,  4  Day,  98. 

77.  In  an  action  of  debt  on  a  recognizance, 
taken  in  a  justice's  court  in  New  York,  on  a 
plea  of  title,  it  is  incumbent  on  the  plaintiff  to 
prove  the  recognizance  and  commencement  of  a 
suit,  before  the  next  term  of  the  common  pleos. 
Brown  v.  Van  Duzen,  11  Johns.  472.  And  the 
defendant  may  give  any  evidence  to  show  that 
the  writ  was  not  issued  with  a  bona  fids  intent  to 
have  it  served,  and  that  the  commencement  of 
the  suit  was  collusive,  ib. 

78.  A  material  variance  between  the  warrant 
and  the  recognizance  set  forth  in  the  declaration, 
and  that  given  in  evidence,  is  fatal.  BHUngham 
V.  U.  States,  2  Wash.  C.  C.  423. 

79.  In  an  action  on  a  recognizance  of  bail,  un- 
der a  plea  of  payment,  evidence  of  payment  of 
a  less  sum  than  the  amount  of  the  judgment 
is  inadmissible.  Mechanics  Bank  v.  Hasard,  13 
Johns.  353. 

80.  An  execution  on  a  recognisance  taken  by 
a  justice  of  the  peace,  under  the  Massachusetts 
statute  of  1782,  c.  21,  to  pay  a  debt,  will  be  void 
if  it  misrecite  the  recognizance.  Alhee  v.  Ward, 
8  Mass.  79. 

81.  A  recognizance,  previously  entered  into, 
cannot  be  pleaded  in  bar  of  another  recognizance, 
to  appear  in  another  court.  Leeper  ▼.  Common' 
wealth,  Litt.  SeL  Cas.  102. 

82.  In  sdre  facias  on  a  recognisance  to  appear 
in  court  on  a  certain  day,  and  answer  to  an  i»- 
dictment,  &c.,  the  defendant  cannot,  in  order  to 
relieve  himself  from  his  default  in  not  appearing, 
plead,  in  bar,  that  there  was  no  indictment  in  such 
court  on  that  day,  or  at  any  other  time  before  or 
since,  nor  any  other  matter  pending  in  said  court 
for  him  to  ansvrer  to.  State  ▼.  Stout,  6  Halst. 
124. 

83.  A,  B,  and  C,  entered  into  a  leeognizance 
for  A's  appearance  on  the  first  day  of  the  term 
of  the  next  circuit  court,  to  answer  to  a  charge 
of  larceny.  On  the  first  day  of  the  term,  A 
failed  to  appear.  He  also  made  default  on  the 
second  day,  when  the  recognizance  was  declared 
forfeited,  and  sdre  facias  issued  thereon,  return* 
able  to  the  next  term.  I  lea  to  the  scire  facias, 
that  no  presentment  or  indictment  had  been 
found  against  A,  though,  since  the  date  of  the 
recognisance,  two  grand  juries  had  been  empan- 
elled. Held,  on  demurrer,  that  the  plea  was  in- 
sufficient.    State  V.  Cooper,  2  Blackf  226. 

84.  Scire  f ados  aa  a  recognisance.    Plea,  that 
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the  principal  had  appeared  in  court,  in  diacharee 
of  the  recognizance,  and  pleaded  not  guiltj  to  the 
indictment;  that,  the  court  haying  heard  the  evi- 
dence and  difliniased  the  jury,  diachorged  him, 
and  that  afterwards  he  had  been  called,  and  the 
recognizance  declared  forfeited.  Held,  that  the 
plea  was  ffood,  and  that  the  averment  that  the 
principal  had  been  discharged  was  essential  to 
Its  validity.     Lyons  v.  SUUe,  1  Blackf.  309. 

85.  Judgment  may  be  taken,  on  a  several  re- 
cognizance, against  the  sureties,  while  the  prin- 
cipal has  not  been  summoned.  Madison  v.  Com- 
monvtuiUhy  2  A.  K.  Marsh.  131. 

86.  Against  a  plurality  of  cognizors,  there  may 
be  one  writ  of  scire  facias^  one  judgment,  and 
one  execution.     State  v.  Stout,  6  nalst.  1S4. 

87.  A  joint  scire  facias  may  be  maintained  on 
a  several  recognizance,  but  judgment  should  be 
rendered  to  have  execution  according  to  the 
effect  of  Uie  recognizance.  Madison  v.  Common- 
wealth,  2  A.  K.  Marsh.  131. 

88.  If  a  recognizance  entered  into  by  two  per- 
sons be  forfeited,  one  scire  facias  may  issue 
against  both,  and  a  separate  execution  be  award- 
ed against  each  for  the  amount  of  his  obligation. 
Minor  v.  State,  1  Blackf.  236. 

89.  A  judgment  rendered  on  a  recognizance 
for  failing  to  appear  is  no  bar  to  another  prose- 
cution for  the  same  offence.  Commonwealth  v. 
Thompson,  3  Litt.  284. 

90.  Where  one,  who  was  under  a  recognizance 
to  keep  the  peace,  committed  a  breach  of  the 
peace,  and  was  indicted  and  fined  therefor,  held, 
that  he  was  nevertheless  liable  to  an  action  for 
the  penalty  of  the  recognizance.  Commonwealth 
V.  Braunard,  6  Pick.  113. 

91.  In  a  suit  against  the  surety  of  a  recogni- 
sance giv«n  for  a  stay  of  execution,  the  defend- 
ant in  the  original  suit  is  not  a  witness  for  the 
surety.    Milliken  v.  Brown,  10  S.  &  a.  188. 

92.  The  minutes  taken  by  a  magistrate  on  a 
recognizance,  and  returned  into  court,  may  be 
given  in  evidence  in  an  action  on  the  recogni- 
zance, provided  they  show  the  amount  and  con- 
dition, and  that  the  party  was  bound  to  the  com- 
monwealth. Commonwealth  v.  Emery,  2  Binn. 
431. 


IV.    Other  MaUers, 

93.  The  power  to  take  recognizances  is  within 
the  common-law  authority  of  a  court.  Thus 
where  a  statute,  in  a  particular  case,  directs  one 
party  to  recognize  to  the  other,  yet,  if  a  third 
person  recognize,  he  is  bound.  Young  v.  Shaw, 
I  Chip.  224. 

94.  A  recognizance,  in  general,  binds  to  three 
things  —  to  appear  to  answer  to  a  specified  charge, 
or  such  matter  as  may  be  objected ;  to  stand  to 
and  abide  the  judgment  of  the  court ;  and  not 
to  depart  without  leave  of  court;  and  each  of 
these  particulars  is  distinct  and  independent. 
The  party  is  not  to  depart  until  discharged,  al- 
though no  indictment  should  be  found,  or  al- 
though he  should  be  tried,  and  ibund  not  guilty, 
by  a  jury.    State  v.  StotU,  6  Hakt.  124. 

95.  Where  a  justice  has  committed  a  person 
charged  with  crime,  the  court  of  common  pleas 
then  in  session  may  recognize  the  accused  fin* 
his  appearance  from  day  to  day,  without  a  habeas 
corpus,  and  without  inquiring  into  the  circum- 
■tances.     State  v.  Dawson,  6  Ham,  251. 

96.  Where  appeals  are  taken,  the  affidavits 
and  recognizances  ma^  be  made  and  acknowl- 
edged by  agents.    1  Mis.  8. 

97  A  recognizance  in  error  if  valid,  and  may 


be  enforced,  although  it  produces  no  stay  of  ez^ 
cution.  Mitchell  v.  Thorp,  5  Wend.  287.  The 
imprisonment  of  the  defendant,  in  such  case,  is  no 
discharge  of  the  surety,  especially  where  the 
judgment  on  the  writ  of  error  is  for  a  greater  sum 
than  was  recovered  in  the  court  below,  ik. 

98.  If  a  person  recognize  for  his  appearance  at 
a  particular  time  of  court,  to  answer,  dec,  and 
no  proceedings  are  had  in  the  case  at  such  term, 
the  accused  is  discharged  from  his  recognizance. 
Goodwin  v.  Ootemor,  1  Stew.  6l  Port.  465. 

99.  One  charged  with  a  libel  will  not  be  dis- 
charged from  his  rrcognizance  as  a  matter  <^ 
riffht,  if  the  grand  jury  find  **  no  bill ; "  for  the 
solicitor  may  intend  to  prefer  a  new  bill.  Fitch 
V.  State,  2  N.  &  M.  558. 

100.  Where  the  offence  charged  in  a  complaint 
is  that  of  keeping  a  house  of  bawdry,  and  the 
accused  is  found  guilty  of  that  specific  offence 
alone,  an  order  requiring  the  accused  to  give 
bonds  not  to  keep  or  frequent  houses  of  bawdry 
is  illegal,  and  a  bond  in  conformity  thereto  w 
void.     Darling  y.  Hubbell,  9  Conn.  350. 

101.  A  recognizance  is  not  a  lien  on  the  party's 
lands  until  confirmed  by  a  judgment  of  estreat. 
State  V.  Morgan,  2  Bailey,  601. 

102.  A  recognizance  creates  a  lien  on  the  lands 
of  the  recognizor  from  the  time  of  its  acknowl- 
edgment; and  the  execution  issued  by  virtue 
of  a  judgment  thereon  may  rightly  command  the 
taking  of  the  lands  of  which  the  defendant  was 
seized  when  the  recognizance  was  acknowledged, 
instead  of  when  judgment  was  rendered.  State 
V.  Stout,  6  Halst.  362. 

103.  A  recognizance  for  ^e  appearance  of  a 
person  to  answer  to  an  accusation,  or  as  special 
bail,  does  not  operate  as  a  lien  upon  the  lands  of 
the  recognizors  until  judgment  on  the  recogni- 
zance, as  in  other  cases.  Dewit  v.  O^om,  5 
Ham.  480. 

104.  The  purchaser  of  property,  sold  by  the 
orphans*  court  of  Pennsylvania,  takes  it  divested 
of  the  lien  of  the  recognizance  given  to  secure 
the  distributive  shares.  ^  Gilmore  v. '  CommmiF- 
wealth,  17  S.  <&  R.  276. 

105.  A  recognizance  taken  in  the  orphans* 
court  of  Peniisylvania,  fi>r  the  wife*8  share  of 
land,  in  the  name  of  husband  and  wife,  not  re- 
duced'to  possession,  nor  disposed  of  by  the  hue- 
band,  survives  to  the  wife  on  his  death,  though 
he  has  been  separated  from  her  on  account  of 
her  adultery.    Lodge  v.  HamHton,  2  S.  &  R.  491. 

106.  Under  the  Massachusetts  statute  of  1832, 
c.  130,  (R.  S.  c.  138,)  the  remaining  in  custody 
is  not  equivalent  to  a  recognizance  to  maintain  an 
appeal.     Commonweaith  v.  Brigham,  16  Pick.  10. 

107.  A  party  may  recognize,  by  his  attorney  of 
record,  to  prosecute  an  appeal  from  the  common 
pleas.    Adams  v.  Robinson,  1  ib.  460. 

108.  Where  a  defendant  recognized  to  appear, 
and  on  the  day  appeared  by  attorney,  who  in- 
duced the  court  erroneously  to  quash  the  recos^ 
nizance ;  such  order  being  reversed,  the  defend- 
ant is  allowed  a  reasonule  time  to  appear  in 
discharge  of  the  recognizance.  ConunonweaUk 
V.  Tkomvson,  3  Litt.  284.  * 

109.  A  justice,  taking  a  recognizance  for  ap- 
pearance, must  return  it  to  the  court  where  the 
cognizor  is  to  appear;  and  if  the  court  has  not 
jurisdiction  to  award  execution  on  a  jci./a.,  it 
ought  to  certify  the  recognizance  to  some  court 
where  such  execution  can  be  awarded.  Johnson 
V.  Randall,  7  Mass.  340. 

110.  A  reoognizance  ahould  be  returned,  by  the 
justice  who  takes  it,  on  the  first  day  of  the  term 
of  the  pourt  to  which  it  is  returnable;  and  if 
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witboat  ^ood  cause  he  neglect  00  to  return  it,  he 
is  liable  to  a  fine.     Ex  parte  Jfeal,  14  Mass.  205. 

]n.  Where  a  capital  indictment  had  been 
continued  one  term,  and  the  government  was  not 
prepared  for  trial,  the  coart  took  the  prisoner's 
single  recognizance  for  his  appearance  the  next 
tefm.     Commonwealth  v.  Phillips^  16  ib.  423. 

112.  If  the  recognizance  be  forfeited,  the  court 
has  no  authority  to  reliere  the  cognizor  against 
the  penalty  of  the  recognizance,  as  m  the  case  of 
a  bond  on  a  hearing  in  equity.  Johnson  v.  Ran^ 
dall,  7  ib.  340.     MerriU  v.  Prince^  ib.  396. 

113.  The  remission  of  the  penalty  of  a  recog- 
nizance provided  for  by  the  Massachusetts  stat- 
ute of  1810,  c.  80,  is  to  be  granted  only  in  cases 
of  unavoidable  accident  or  irresistible  necessity, 
and  for  the  relief  of  unfortunate  sureties.  Com- 
monwealth V.  Dana^  14  Mass.  65. 


RECORD. 

1.  Where  oyer  of  a  judgment  is  given,  and 
plea  made  thereon,  whatever  is  given  in  oyer  is 
to  be  considered  as  a  record  or  the  judgment. 
Story  V.  KimbaU,  6  Verm.  541. 

2.  The  omission  of  a  county  judge  to  add  the 
title  of  his  office  to  his  signature,  to  an  exemplifi- 
cation of  a  judgment,  does  not  vitiate  the  record, 
but  the  omission  may  be  supplied  by  proof.  Elliot 
V.  Cronk,  13  Wend.  35. 

3.  Trial  lists  of  cases  are  not  part  of  the  rec- 
ords, and  memoranda  made  upon  them  by  the 
judge  are  private  entries.  Moore  v.  £7me,  1 
Pennsyl.  1!^.  • 

4.  In  Virginia,  a  warrant,  summoning  the  ma- 
gistrates of  an  examining  court,  is  a  part  of  the 
record  ;  but  the  warrant  of  commitment  is  no  part 
of  such  record.  Commonwealth  v.  M'Catu,  1 
Virg.  Cas.  271. 

5.  If  the  clerk  of  a  court,  in  entering  on  his 
order-book  a  verdict  of  acquitUl,  preface  it  by  a 
statement  of  the  ground  on  which  it  was  ren- 
dered, without  the  authority  of  the  jury,  such 
preface  is  improper,  and  ought  to  be  expunged. 
Commonweal^  v.  <2[iumn,  2  ib.  89. 

6.  A  presentment  of  a  grand  juxj,  in  a  county 
or  corporation  court  in  Virginia,  reterred  to  in  the 
minutes  of  the  court,  but  without  being  spread  at 
large  upon  them,  is  a  part  of  the  record  of  the 
court.     Myers  v.  Commonwealth,  ib.  160. 

7.  After  a  verdict  against  the  prisoner,  and  an 
application  by  him  for  a  new  trial  overruled,  the 
court  may  rightly  refuse  to  permit  the  evidence 
given  at  the  trial  to  be  spread  on  the  record. 
Baker  v.  Comjnonwealth,  ib.  353. 

8.  Papers  certified  by  the  clerk  as  the  evi- 
dence  upon  which  judgment  was  founded  can- 
not be  considered  as  part  of  the  record,  unless 
they  are  made  so  by  the  party  wishing  to  avail 
himself  of  them.  Cunningham  v.  Mitchell,  4 
Rand.  189. 

9.  In  Virginia,  in  cases  of  judgment  by  default 
fbr  want  of  appearance,  the  writ,  with  the  in- 
dorsement, is  a  necessary  part  of  the  record. 
Jfadenhush  v.  Lane,  ib.  413. 


RELATION. 

1.  A  lease  for  19  years  and  9  months,  made 
on  the  1st  of  August,  1795,  pursuant  to  a  prior 
parol  agreement  for  a  lease  of  20  years,  was  con- 
ridered  as  relating  back  to  the  1st  of  May,  1795, 


so  as  to  make  valid  a  detnise,  by  way  of  mortgage, 
made  by  the  lessee  on  the  6th  of  May,  1795 
Johnson  V.  Stagg,  2  Johns.  510. 

2.  A  deed,  executed  in  pursuance  of  an  agree- 
ment for  a  conveyance,  relates  back  to  the  time 
of  making  the  contract,  so  as  to  render  valid  in- 
termediate sales  or  dispositions  of  the  land  by  the 
grantee,  ib. 

3.  A  deed  will  not  teke  effect  by  relation  ex- 
cept between  the  same  parties,  for  the  advance- 
ment of  justice  :  it  will  not  be  extended  so  as  to 
wrong  strangers  by  defesting  intermediate  in- 
cumbrances.   Jackson  v.  Bard,  4  ib.  230. 

4.  The  land  of  A  was  sold  under  an  execution, 
at  the  suit  of  B,  on  the  Ist  of  March.  On  the 
10th,  a  mortgagee  of  the  same  land  filed  a  bill  of 
foreclosure  in  chancery  against  A  and  B,  and,  on 
the  19th,  the  sheriff  executed  a  deed  to  the  par- 
chaser  under  the  execution.  Held,  that  the  deed 
related  back  to  the  time  of  the  sale,  and  tiiat  the 
purchaser  was  not  precluded  from  contesting  the 
validity  of  the  mortgage  in  an  action  of  ejectment 
at  law,  he  not  being  a  party  to  the  bill,  and  his 
title  beinff  acquired  previously  to  a  notice  ora  lis 
pendens  in  chancery,  though  not  consummated 
until  afterwards.  Jackson  v.  Dickinson,  15  ib. 
309. 

5.  In  Maryland,  an  escheat  grant  will  not  be 
held  to  relate  to  the  original  certificate  of  survey, 
so  as  to  defeat  mesne  lawful  granto.  Bladen  v. 
Cockey,  1  Har.  &  M'Hen.  230. 

6.  A  grant,  by  the  proprietary  of  Maryland,  of 
escheat  land,  relates  back  to  tiie  original  grant. 
Howard  v.  Moale,  2  Har.  &  J.  249. 

7.  And  where  such  grant  covered  lands  in 
which  he  had  a  reversionary  interest,  it  will  oper- 
ate to  pass  such  interest,  w. 

8.  In  Maryland,  a  junior  grant  of  land  will 
not  relate  to  an  elder  certificate,  where  the  pur- 
chase money  has  not  been  paid  before  another 
person  has  returned  a  certificate  and  compounded 
thereon.  Hath  v.  Polk,  1  Har.  A.  M'Hen. 
363. 

9.  In  Maryland,  where  the  assignee  of  an  es- 
cheat certificate  obtains  a  patent,  that  patent  will 
not  relate  back  to  the  origins!  certificate,  so  as  to 
overreach  an  intermediate  deed,  with  warranty, 
made  by  the  assignee  before  the  assignment  of  a 
younger  tract,  part  of  which  was  included  within 
the  lines  of  the  escheat  patent.  Kdly  v.  Oreen- 
jSe?<?,  2ib.  121. 

1 0.  In  Maryland,  a  person  who  obtains  a  spe* 
cial  warrant  of  resurvey  acquires  an  equiteble 
interest  in  the  vacant  lands  contiguous  thereto, 
from  the  date  of  tlie  warrant;  and  the  patent 
granted  on  a  certificate  of  survey  made  under 
such  warrant  will  relate  to  the  date  of  the  certifi- 
cate as  to  such  adjoining  or  contiguous  vacancy ; 
but  not  to  give  title  to  any  vacant  land  sepa- 
rated by  an  elder  survey,  and  included  in  the 
patent  of  another  tract.  Howard  v.  Cromwell,  4 
ib.  325. 

1 1.  In  Maryland,  a  grant  cannot  relate  back  to 
a  certificate  of  survey,  so  as  to  overreach  a  prior 
grant,  where  the  grantee  has  no  equiteble  title  to 
the  land,  not  having  returned  his  certificate  of 
survey  to  the  land-office,  nor  paid  the  compost* 
tion  money  within  two  years.  Peter  T.  Mains, 
ib.  423. 

12.  In  Maryland,  a  grant  may  relate  back  to 
the  certificate  of  resurvey,  as  to  vacant  land  ad- 
joining to  the  original  tract  resurveyed,  but  not 
where  the  vacant  land  is  separated  from  the 
original  tract  by  an  elder  survey,  and  is  included 
in  another  grant.  Howard  v.  Cromwell,  1  Har. 
A  J.  115. 
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13.  In  Maryland,  a  grant  wai  held  not  to  relate 
back  to  the  certificate  of  aarvey,  ao  aa  to  over- 
reach a  prior  grant  for  the  aame  land,  where  the 
certificate  had  not  been  returned,  nor  the  compo* 
aition  paid,  within  the  time  limited  by  the  rulea 
of  the  land-oflice.  Beall  7.  BuUl^  I  Bar.  dt  J. 
346. 

14.  In  Maryland,  to  entitle  a  party  to  the 
benefit  of  the  relation  of  hia  grant  to  the  certifi- 
cate, it  ia  incumbent  on  him  to  ahow  an  equity ; 
and  producing  copiea,  under  aeal,  of  the  warrant, 
certificate,  and  grant,  ia  not  auMcient  to  entitle 
him  to  auch  benefit.  Hammond  y.  War&eldj  2  ib. 
151. 

15.  If  the  caution  money  ia  paid  on  the  return 
of  a  certificate  of  aurvey,  and  a  grant  ia  aubae- 
quently  obtained,  it  will  relate  to  the  date  of  the 
certificate,  thourh  the  warrant  under  which  the 
■nrrey  waa  maoie  waa  irregularly  obtained,  pro- 
Tided  no  other  peraon  becomea  intereated  be- 
tween the  date  of  the  warrant  and  the  return  of 
the  certificate.    Stey4Mrt  r.  Musan^  3  ib.  507. 


RELEASE. 

L  What  catutUutet  a  RtUan, 

II.  ConsirueHon, 

Ul.  ^ea. 

IV.  £videne€^  and  oC&er  Matten, 

I.    What  amstUutes  a  Release. 

1.  A  covenant  never  to  proaecute  an  eziating 
demand  ahall  conatitute  a  releaae,  to  avoid  circu- 
ity of  action.  Hastings  v.  Diddneon^  7  Maaa. 
153.  Shed  v.  Pierce,  17  ib.  623.  Sewa/l  v.  ^r- 
roto,  16  ib.  24.     Upkam  v.  Smith,  7  ib.  265. 

2.  A  bequeat,  to  a  debtor,  of  a  reaidue  compre- 
hending a  debt,  ia  equivalent  to  an  ezpreaa  be- 
queat 0?  the  d(  ot  itaelf,  and  will  conatitute  a  re- 
leaae.    Hobari  v.  Stone,  10  Pick.  215. 

3.  A  covenant,  by  the  payee  of  a  promiaaory 
note,  not  to  aue  Uie  maker  within  a  limited  time, 
ia  not  a  releaae  to  an  action  broughtrwithin  the 
time  by  one  to  whom  the  note  waa  indoraed  afler 
it  became  due.     Perkins  v.  GVman,  8  ib.  229. 

4.  A  receipt  "  in  full  of  all  demanda,  notea, 
and  accounta,  to  date,*'  executed  pending  a  auit, 
doea  not  operate  aa  a  releaae  proper  of  auch  auit: 
it  will  be  conatrued  according  to  the  intention 
of  the  partiea,  explained  by  teatimony  aliunde. 
Learned  v.  Bellows,  8  Verm.  79. 

5.  If  the  holder  of  a  note,  aAer  the  time  of 
payment,  and  afler  a  auit  haa  been  commenced 
against  the  indoraer,  releaae  the  maker  by  wri- 
ting  not  under  aeal,  and  without  conaideration, 
auck  releaae  ia  void,  and  ia  no  defence  in  the 
action  againat  the  indoraer.  Crawford  v.  Mills- 
fOMgh,  13  Johna.  87. 

6.  A  bond  or  covenant,  by  the  creditor,  to  in- 
demnify the  debtor  againat  a  debt,  operatea  aa  a 
releaae  of  the  debt.     CZarAc  v.  ftwA,  3  Cow.  151. 

7.  A  bond,  conditioned  that  the  obligee  **  ahall 
forever  peaceably  hold,  occupy,  and  enjoy,"  a 
tract  of  land  conveyed  to  him  by  another,  will 
operate  aa  a  releaae  of  all  the  right  of  the  obli- 
gor.    KeUy  V.  Greenfield,  2  Har.  £  M'Hen.  121. 

8.  A  contract  to  forbear  to  claim  dower  ia  not^ 
a  releaae,  for  a  releaae  operatea  preaently  and 
abaolutely.     Croade  v.  Jngrakam,  13  Pick.  33. 

9.  A  covenant  not  to  aue,  generally,  without 
any  limitation  of  time,  operatea  aa  a  releaae  of 
the  debt.    Phelps  v.  Johnson,  8  Johna.  54. 

10.  A  contract  not  to  aue  will  not  be  conaid- 


ered  aa  a  releaae,  where  it  ia  manifeatiy  contrary 
to  the  intention  of  the  partiea.  Parker  v.  Holmes^ 
4  N.  Hamp.  97 

11.  A  confeaaion  of  judgment  ia  a  releaae  of 
errora.     Lewis  v.  Brackenridge,  1  Blackf.  112. 

12.  A  releaae  ia  an  executed  contract,  and 
muat  be  under  aeal.  Dillingham  v.  EsiiU,  3  Da^ 
na,21. 

13.  A  releaae,  without  conaideration,  and  not 
under  aeal,  ia  void.  Seffmour  ▼.  Mintrnm,  17 
Johna.  169.    Jackson  v.  Stackhouse,  1  Cow.  122. 

14.  A  releaae,  not  under  aeal,  of  one  of  aeveral 
covenantora,  will  not  diacharge  the  co-covenant 
ora.     De  Zeng  v.  BaUe^,  9  Wend.  336. 

15.  A  mere  parol  agreement,  between  a  cred 
iter  and  debtor,  that  the  former  will  collect  no 
part  of  the  debt,  ia  not  an  effective  releaae  of  the 
debt.    Palmer  v.  Green^  6  Conn.  14. 

16.  The  aupport  of  the  goapel  ia  a  aufficient 
conaideration   to  render   valid  a  releaae.      iZe 
formed  Dutch  Church  v.  Veeder,  4  Wend.  494. 

17.  A  bond  or  other  apeeialty  may  be  releaaed 
or  diacharged  by  a  parol  agreement  between  the 
partiea,  eapeciaUy  where  auch  parol  agreement  ia 
executed.     Dearborn  v.  Cross,  7  Cow.  48. 

18.  A  releaae  of  demanda  need  not  be  formally 
delivered.  Goodrich  v.  Walker,  1  Johna.  Caa. 
250. 

19.  A  plaintiff  in  detinue  ia  eatopped  from 
recovery  by  an  executory  agreement  to  releaae 
the  property  aued  for.  Franklin  v.  Hart,  7  J.  J. 
Marsh.  33d. 

20.  Where  A  anrrendered  to  B  the  poaaeaaion 
and  right  to  certain  premiaea,  to  have  and  to  hold 
to  him  and  hia  heira  and  aasigna  forever,  pro- 
vided auch  releaae  should  bc^accepted  by  B  as  a 
full  diacharge  of  all  landa  claimed  of  A  by  B, 
held,  that,  admitting  that  the  full  diacharge  of 
the  claim  mentioned  in  the  proviso  amounted  to 
a  aufficient  consideration,  and  that  the  deed  con- 
lained  words  aufficient  to  paaa  a  fee,  yet  it  waa 
void,  and  no  bar  to  A*a  title,  unleaa  B  ahowed  a 
valid  diacharge,  which  could  not  be  by  parol  on 
mere  implication,  arising  from  the  fast  of  poaaea- 
aion of  the  deed.  JacHSon  v.  Pulver^  8  Johns. 
370. 

21.  Where  it  waa  agreed,  between  a  leaaee  and 
hia  leaaor,  that  the  former  ahould  surrender  or 
releaae  hia  old  leaae,  and  take  a  new  one,  and  a 
new  leaae  ia  accepted  accordingly,  a  releaae  of 
the  old  one  will  be  preaumed.  ^ringstein  v. 
Schermerhom,  12  Johna.  357. 

II.    Construction  of  a  Release, 

22.  In  eonatruing  releaaea,  eapecially  where 
the  aame  inatrument  ia  to  be  executed  by  varioua 
peraona,  atanding  in  various  relations,  and  hav- 
ing various  kinds  of  claims  againat  the  releaaee, 
general  worda,  though  the  most  comprehensive, 
are  to  be  limited  to  particular  demands,  where  it 
manifestly  appeara,  by  the  consideration,  by  the 
recital,  and  by  the  nature  and  circumatances  of 
the  demanda,  to  one  or  more  of  which  it  ia  pro- 
poaed  to  apply  the  releaae,  that  it  waa  ao  intend* 
ed  to  be  limited  by  the  partiea.  Lyman  v.  Clark^ 
9  Maaa.  235.     Tuckerman  v.  Jfewhall,  17  ib.  581 

23.  Where  there  are  only  general  worda  in  a 
releaacf  they  are  conatrued  mMt  atrongly  againat 
the  releaaor,  but  a  particular  recital  qualifiea  the 
general  worda  following.  Jackson  v.  Staekhouse^ 
1  Cow.  122. 

24.  Where  a  debtor  aurrendera  all  hia  property 
for  the  uae  of  hia  creditors,  and,  in  conaideration 
thereof,  thev  covenant  that  thev  will  receive  the 
aame  in  full  satiafaction  of  all  demanda,  and  dia* 


RELEASE. 


329 


chacge  him  from  all  further  cl&isM,  this  will  be 
oonatraed  as  a  present  release.  Tuckcrman  v. 
J^ewhally  17  Mass.  581.  Lyman  y.  Clark^  9  ib. 
235. 

85.  A  release  to  one  not  in  possession,  if  made 
for  a  valaable  consideration,  will  be  constraed  to 
be  any  lawful  conyejance  by  which  the  estate 
might  pass.  Pray  y.  Pierce,  7  ib.  381.  RusseU 
V.  Coffin,  8  Pick.  143, 152. 

26.  Where  one  partner  siffns  a  general  release 
to  a  debtor  of  the  firm,  and  it  does  not  appear  to 
what  demands  it  is  intended  to  apply,  or  that  the 
Bubscribingr  partner  has  any  separate  demand 
against  the  debtor,  the  release  will  be  a  dis- 
charge from  debts  due  to  the  partnership.  Em- 
erson y.  Knower,  8  Pick.  63.  If  such  release  is 
pleaded  in  an  action  brought  by  partners  for 
their  joint  demand,  and  they  intend  to  show  that 
it  applies  only  to  the  separate  demand  of  the 
subscribing  partner,  they  should  reply,  alleging 
this  fact.  xb. 

27.  A  deed  of  release  of  shares  in  a  turnpike 
corporation  will  be  held  to  operate  as  a  grant,  in 
order  to  effect  the  intention  of  the  parties.  Has- 
tings  y.  Blue  HUl  Turnpike  Corp.  9  Pick.  80. 

&.  An  assignment  by  a  debtor  for  the  benefit 
of  his  creditors  contained  a  release  of  the  as- 
signor, with  a  proyiso  that  such  release,  should 
not  affect  uny  **  lien  or  pledge "  held  by  the 
creditor.  It  was  held,  that  an  indorsement  of  a 
note  was  a  lien  or  pledge  within  the  proyiso,  and 
that  the  indorser  haying  become  a  party  to  the 
assignment,  he  was  not  discharged  by  the  re- 
lease of  the  maker.  Gloucester  Bank  y.  Worces- 
ter, 10  Pick.  528. 

29.  Where  judgment  is  rendered  for  the  whole 
penalty  of  a  bond,  to  stand  as  security  against 
farther  breaches ;  and,  upon  a  hearing  in  chan- 
cery, a  decree  is  made  that  execution  be  issued 
for  a  lesser  sum,  beinff  the  amount  of  existing 
damages ;  and  the  plaintiff,  in  consideration  oi 
the  payment  of  this  sum,  releases  *'the  judg- 
ment" without  more  saying;  —  qwere  whether 
the  release  extends  beyond  the  judgment  or  de- 
cree in  chancery  for  the  lesser  sum.  Adams  y. 
Gould,  8  Greenl.  438. 

30.  Where  on  receipt,  from  some  of  the  debt- 
ors, of  part  of  an  execution  debt,  the  creditor 
agreed  to  discharge  them  from  the  whole,  held, 
on  an  audita  querela  by  all  the  debtors  to  set 
aside  the  execution,  that  this  waa  not  a  discharge 
of  them  all.  It  must  be  a  technical  release,  un- 
der seal,  for  that  purpose.  Seely  y.  Spencer,  3 
Verm.  334. 

31.  A  release,  giyen  by  an  administrator  to  a 
witness,  does  not  necessarily  imply  that  a  pay- 
ment was  made  to  the  administrator*  HunUng' 
ton  y.  Wilder,  6  Verm.  334. 

32.  A  bond,  conditioned  not  to  sue  unless  on  a 
future  contract,  is  a  perpetual  coyenant,  amount- 
ing to  an  absolute  release  of  all  demands  on  any 
contract  then  existing.  Cuvler  y.  Cuyler,  2  Johns. 
186.  And  if  the  obligor  is  indorser  of  a  note, 
made  by  the  obligee  before  the  execution  of  the 
bond,  and  payable  after,  which  the  obligor  pays, 
he  cannot  maintain  an  action  on  the  note  against 
the  maker.  But  he  may  maintain  an  action 
against  him  for  money  paid  as  surety,  ib. 

33.  To  support  a  release  granted,  in  1716,  of 
the  rent  and  reyersion  of  demised  premises  to  in- 
diyiduals  for  the  benefit  and  support  of  a  church, 
a  previous  conveyance,  con&rriBg  a  lesser  estate, 
will  be  presumed.  Reformed  Dutch  Church  y. 
yeeder,  4  Wend.  494. 

34.  A  father,  on  conveying  land  to  his  son, 
stipulated  that  it  abonld  Jl>e  #  ^ek^m  MffA  M^Ue- 
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ment  of  all  claims  between  them.  It  was  held 
to  be  no  settlement  for  money  loaned  to  tlie  fa- 
ther by  the  son,  as  guardian  of  a  minor.  Ege*s 
Appeal,  3  Watts,  495.  But  the  son,  as  adminis- 
trator of  his  father,  is  not  entitled  to  a  credit  for 
paying  an  incumbrance  on  the  property  so  con- 
veyed to. him.  ib. 

III.   Effect  of  a  Release. 

35.  A  release  of  one  of  several  joint  debtors,  or 
joint  and  several  debtors,  is  a  release  of  all. 
American  Bank  v.  DoolUde,  14  Pick.  123.  Tuck' 
erman  v.  Jfewhall,  17  Mass.  581.  Ward  v.  JoAsi- 
son,  13  ib.  148. 

36.  A  release  of  one  joint  debtor  or  trespasser 
is  a  release  of  all :  it  operates  as  a  satisfaction. 
Aliter,  of  a  covenant  not  to  sue.  Brown  v.  Marsh, 
7  Verm.  327. 

37.  An  agreement  not  to  sue  one  of  several 
joint  debtors  will  not  discharge  the  others.  Othp 
erwise,  of  a  release  under  seal.  CatskUl  Bank^ 
v.  Messenger,  9  Cow.  37. 

38.  The  release  of  a  joint  co-obligor  is  a  release 
of  all.  Bunson  v.  Kincaid,  3  Pennsyl.  57.  U. 
States  V.  Thompson,  Gilpin,  614.  But  see  Blakey 
v.  Blakey,  2  Dana,  460. 

39.  If  one  of  sundry  joint  obligors  is  discharged 
bv' operation  of  law,  without  the  consent  of  the 
obligee,  and  by  no  acts  of  his,  it  does  not  release 
the  solvent  remaining  obligor.  Ward  v.  Johnson^ 
13  Mass.  148,  152. 

40.  A  receipt  in  full  to  one  joint  obligor,  on  hia 
paying  his  proportion  of  the  debt,  is  not  a  dia- 
charge  of  the  others.  Rovdey  v.  Stoddard,  7 
Johns.  207.  Shatwell  v.  Miller,  Coxe,  81.  Ai^ 
drus  v.  Andrus,  1  Root,  72. 

41 .  A  release,  to  one  of  two  joint  and  several 
debtors,  of  a  portion  of  the  debt,  is  only  a  dis- 
charge of  such  portion,  and  both  are  liable  for 
the  remainder.    Rogers  v.  Hemstsad,  Kirby,  44. 

42.  A  release  to  one  of  several  obligors,  whether 
they  are  bound  jointly,  or  jointly  and  severally, 
discharges  the  others,  and  may  be  pleaded  in  bar. 
Rowley  v.  Stoddard,  7  Johns.  207.  But  it  must 
be  a  technical  release  under  seal.  If  the  obli^^ 
covenant  with  one  of  the  obligors  not  to  sue  him, 
this  does  not  amount  to  a  release,  but  coyenant 
only.  ib. 

43.  A  release  to  one  of  two  joint  obligors  ex- 
tinguishes the  obligation,  aad  equity  will  not  re- 
lieve in  such  case,  though  it  is  manifest  that  the 
extinguishment  was  not  intended  by  the  obligee. 
Willings  v.  Consequoj  Pet.  C.  C.  301. 

44.  A  covenant  never  to  sue  one  of  two  or  more 
joint  obligors  or  promisors  cannot  be  pleaded  as 
a  release,  except  in  a  suit  between  the  same 
debtor  and  creditor.  Walker  v.  M'CuUoeh,  4 
Greenl.  421.  Nothing  short  of  fall  payment  by 
one  of  several  joint  debtors,  or  a  release  under 
seal,  can  operate  to  discharge  the  other  debtors 
from  the  contract,  ib. 

45.  A  covenant  not  to  sue  one  of  several  obli- 

fors  does  not  release  the  others.   Mason  v.  Jonett^ 
Dana,  107. 

46.  A  covenant,  by  an  obligee,  not  to  sue  the 
obligor  at  all,  may  be  pleaded  as  sl  release ;  but  if 
it  appears  to  have  been  executed  by  an  agent,  his 
authority  must  be  proved.  Reed  v.  Shaw,  1 
BUckf.  245. 

47.  Where  a  covenant  not  to  sue  is  pleaded,  if 
the  covenantee  is  a  sole  debtor,  it  will  be  a  re- 
lease in  bar  of  any  action  ;  but  if  he  is  one  of  two 
or  more  debtors,  such  coyenant  cannot  be  pleaded 
Shed  v.  Pierce,  17  Mass.  623,  628.  SewaU  v. 
Sparrow^  leib.  24.    Rmgglesr.  Pattern^  8  ib,48(^. 
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48.  The  reWiae  of  one  of  two  joint  nnken  of 
■  note,  under  the  nuolvent  relief  act,  ia  no  di»- 
efa  vge  of  the  other  nnfcer.  Toctur  ▼.  Bemtuii^  3 
Camee,  4. 

49.  In  an  aetion  mgmjnst  two  joint  pTomisori,  on 
their  note,  the  defendanta  pleaded,  in  bar,  a  wri- 
ting ezeevted  by  the  pUmtiff  anbaeqoently  to  the 
date  of  the  note  in  anit,  acknowledging  that  he 
had  rpceired  of  one  of  the  delendanta  a  certain 
other  promiaaoiT  note,  aecored  by  a  mortgage, 
and  dechuing  that  aneh  note,  when  paid,  ahoold 
be  in  fnll  of  all  demanda.  It  waa  held  no  releaae 
of  the  note  in  anit.  THon  ▼.  Hart,  2  Conn. 
190. 

50.  A  releaae  by  two  leaaeea  will  not  bar  a  third 
from  an  aeticm  againat  a  landlord,  nnleaa  the  cov- 
enant waa  joint.  Eisemkart  t.  SUymmker,  14  S. 
A  R.  153. 

51.  A  releaae,  under  aea],  by  one  partner  in  the 
Urm,  of  a  debt  doe  to  the  eopartnerahip,  ia  bind- 
ing on  all  the  partnera.  Pierton  v.  Hooker^  3 
Joiina.  66. 

52.  A  releaae  of  a  partnerahip  debt,  by  one  of 
the  partnera,  haying  no  anthority  to  releaae  more 
than  bia  ahare,  binda  the  firm.  Salmon  ▼.  DaviSj 
4  Binn.  375. 

53.  A  releaae  to  a  partner,  who  had  concealed 
the  ftct  of  hia  being  a  partner,  la  void,  and  doea 
not  bind  the  releasor.  Carter  ▼.  OmadL^  1  Whart. 
392. 

54.  A  releaae  of  one  joint  debtor  from  impria- 
onment  on  execution  ia  a  releaae  of  both.  Abd. 
▼.  Forgue^  1  Root,  502.  Gould  ▼.  Goic/d,  4  N. 
Hamp.  173. 

55.  Where  a  joint  judgment  haa  been  rendered 
againat  two  defendanta,  a  releaae  of  one  of  them 
aubaequent  to  the  judgment  will  diacharge  the 
other.     V.  8UUeM  t.  Thomp$im^  Gilpin,  614. 

56.  A  release  of  damages  by  a  huaband,  for  the 
peraonal  aboae  of  hia  wire,  ia  a  good  bar  to  a  joint 
action  by  the  huaband  and  wife  for  the  same  cause. 
Sautkwartk  r,  Packard^  7  Mass.  95. 

57.  In  an  action  on  the  case,  in  the  nature  of 
waste,  brought  by  aereral  plaintiffa,  a  releaae  of 
the  action  \n  one  of  the  plaintiffs  is  a  good  bar. 
KimhaU  r.  ffiUon,  3  N.  Hamp.  96. 

58.  A  releaae  of  a  person  as  a  joint  trespasser, 
who  is  not  in  fact  liable  to  the  releasor,  will  not 
destroy  his  right  of  action  as  against  those  who 
are  liable.     mUan  ▼.  Reedy  3  Johns.  175. 

59.  A  release  of  errors,  executed  for  the  pur- 
pose of  procuring  an  injunction,  may  be  pleaded 
m  bar  of  a  writ  of  error,  although  the  injunction 
had  been  refused  and  the  bill  dismissed.  Jlfi^r 
Y.  Farrar,  2  Blackf  219. 

60.  A  corenanted  with  B  and  C  to  do  a  cer- 
tain act  by  a  certain  day,  and  B,  afterwards,  by 
writing  under  seal,  indorsed  upon  the  original 
agreement,  releases  A  from  a  performance  within 
the  time  mentioned  in  the  agreement,  or  extends 
the  time  of  performance  ;  such  release  is  a  bar  to 
an  action  of  covenant,  in  which  the  breach  as- 
signed is,  the  non-performance  of  the  act  by  the 
day  mentioned  in  the  agreement.  Fiteh  y.  Fore- 
man,  14  Johns.  172.  And  it  is  no  objection  to 
such  release,  that  it  waa  indorsed  upon  the  agree- 
ment, and  remained,  after  the  execution  of  it, 
with  the  plaintiffs,  ib. 

61.  Where  a  person  supplied  stores  to  a  ship, 
of  which  there  were  aeveraJ  owners,  on  the  order 
of  one  of  them  who  acted  as  the  ship's  husband, 
and  took  his  note  in  payment,  giving  a  receipt  in 
full,  it  is  not  a  discbarge  of  the  other  owners. 
behemerhom  v.  Loine$y  7  ib.  311. 

62.  Where  all  the  inhabitants  of  a  place  have 
a  eonunon  right,  annexed  to  the  inhabitanoy,  a 


releaae  of  hia  right,  by  one  of  them,  w  inopera 
tive,  and  does  not  pfevent  him  from  exercising 
the  right.    Jatmkmm  v.  Fommimm^  2  ib.  170. 

63.  Where  a  recognizance  is  given,  by  one  heir, 
to  the  orphans*  court,  lor  the  diares  of  the  real 
estate  of  the  other  heira  of  the  decfdent,  a  re- 
lease of  one  of  auch  pareela  of  land  ia  not  a  re- 
leaae of  the  whole.  Rdgmrt  v.  EUmaker,  14  8. 
4b  R.  121. 

64.  Where  land  on  both  aidea  of  a  atream  is 
owned  in  common,  and  the  tenants  agree  to  use 
the  waters  for  mills,  such  noe  is  an  appropriation, 
and  a  release  of  one  tenant  of  the  mills  passes  his 
right  to  the  water.  IFefaiore  v.  WkiU^  2  Caines, 
Cas.  87. 

65.  A  formal  release  of  one  of  several  tracts 
under  mortgage  does  not  discharge  the  other 
tracts.     Culp  v.  Fisher,  1  WatU,  494. 

66.  A  releaae  operates  upon  those  matters  ex- 
pressed therein  which  exist  at  the  time  of  giving 
the  same,  but  will  not  operate  prospectively  to 
defeat  an  action,  the  cauae  of  which  may  ariae 
aft^erwards.     Cocke  v.  Avort,  Peck,  137. 

67.  A  releaae  cannot  operate  to  cut  off  a  prom- 
iae,  of  which  it  was  the  consideration.  Allen  v. 
Frukee,  2  Root,  76. 

68.  A  release  of  all  debts,  dues,  and  demands, 
discharges  a  note  given  for  the  interest  of  another 
note,  although  the  note  for  the  principal  was  ex- 
cepted in  the  release.  Howd  v.  Seaman,  1  ib. 
383. 

69.  Where  book  debts  were  assigned  in  pay- 
ment  of  a  debt,  and  a  receipt  given,  the  receipt 
will  not  bar  the  plaintiff  in  an  action  for  the  debt, 
and  preclude  evidence  of  the  receipt  having 
been  obtained  on  a  falae  repi^sentation.  Bris- 
ler  V.  WiUiamsony  4  Har.  &  M*Hen.  219. 

70.  A  promissory  note  given  by  a  broker  to 
the  agent  of  the  managers  of  a  lottery,  fer  the 
amount  of  lottery  tickets  sold  by  him  for  them, 
which  note,  when  paid,  was  to  be  received  as 
full  payment  of  the  money  received  for  the  tick- 
ets, does  not,  if  not  paid,  operate  as  a  release  of 
the  broker's  bond  g^iven  to  the  corporation  licens- 
ing him,  or  discharge  his  sureties.  M'Evoy  v. 
Mayor,  3  Har.  &  J.  193. 

71.  A  commission  merchant  assigns,  among  his 
effects,  certain  notes  and  accounts  which  he 
holds  in  trust  for  consignors,  for  the  benefit  of  his 
creditors  who  shall  execute  an  indenture  releas- 
ing all  debts  due  from  him.  He  is  not  thereby 
released  as  to  property  held  in  trust  for  a  con- 
signor who  can  distinguish,  by  evidence,  his  pro- 
portion of  the  notes  and  accounts.  Ckesterjield 
Mant^f.  Co.  v.  Dehon,  5  Pick.  7. 

72.  Where  several  creditors  authorized  an 
agent  to'  receive  their  debtor's  property,  and 
distribute  it  ratably  among  them,  in  considera- 
tion whereof  they  agreed  to  release  the  debtor, 
if  one  creditor  refuses  to  accept  his  proportion, 
it  is  a  discharge  of  the  debtor  as  to  such  creditor, 
even  if  the  debtor  was  not  a  party  to  the  original 
agreement,  and  though  one  of  the  creditors,  who 
was  a  party  thereto,  had  refused  to  join  in  the  ap- 
pointment, and  had  recovered  the  full  amount  of 
his  demand.  Eaton  v.  Lincoln,  13  Mass.  424. 
Taekoman  v.  JfewhaU,  17  ib.  581. 

73.  A  release  given,  by  the  holder,  to  one  of 
several  joint  makers  of  a  note,  from  all  liability 
except  such  as  he  is  under  to  the  indorser,  is  of 
no  avail  to  the  indorser  in  a  suit  brought  against 
the  indorser  by  the  holder.  Stetoart  v.  Eaton,  8 
Caines,  121. 

74.  Where  a  creditor  signs  a  deed  releasing  nis 
debtor  from  all  demands,  it  was  held  a  bar  to 
an  action  of  breach  of  covenant  brought  by  the 
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enfditor  against  the  debtor  for  diacharging  a 
judgment  which  the  debtor  had  aBBifned  to  the 
creditor  prior  to  his  eigninff  the  releaBe  for  a 
cause  of  action  that  accrued  before  the  release, 
although  the  sura  set  opposite,  the  creditor's 
name,  in  the  release,  was  for  a  debt  distinct  and 
different  from  the  one  on  which  the  suit  was 
brought.     Russell  ▼.  Rogers^  10  Wend.  473. 

75.  Where  there  is  a  judgment  against  two  on 
a  bond,  and  one  gives  a  release  of  errors,  the  re- 
lease may  be  pleaded  in  bar  of  a  writ  of  error 

£ioad  him  who  released.     Clark   ▼.  Goodwin^  1 
lackf.  74. 

76.  A  release  of  a  deceased  surety*s  estate, 
with  the  assent  of  the  principal  co-defendant, 
from  the  lien  of  a  judgment,  will  not  operate  as  a 
release  to  such  co-defendant  so  as  to  give  priority 
to  a  subsequent  judgment  agaiost  such  defend- 
ant.    Burson  v.  Kincaid^  3  Pennsyl.  57. 

77.  The  assignment  of  a  judgment  and  execu- 
tion, afterwards  extended  on  land  which  bad  been 
attached  on  the  original  writ,  and  a  release  of  the 
land  by  the  judgment  creditor  to  the  assignee 
afler  the  extent,  will  convey  a  title  in  the  land  to 
the  assignee  against  another  creditor  of  the  judg- 
ment creditor,  who  attached  after  the  extent  and 
before  the  release  was  executed.  Brovm  v.  Mains 
Bank^  11  Mass.  153. 

78.  A  release,  where  neither  of  the  parties  to 
it  have  any  possession,  actual  or  legal,  in  the 
land  released,  passes  nothing.  Porter  v.  Perkins, 
5  Mass.  233.  Hamblet  v.  Francis,  4  ib.  75,  78. 
ffarrsn  v.  CkUds,  11  ib.  222.  Mayo  v.  Libby,  12 
ib.  339,  343.     Bennett  v.  Irwin,  3  Johns.  363. 

79.  A  release  to  one  in  posseasion  of  lands, 
whether  by  right  dr  wrong,  will  operate  to  pass 
■uch  right,  if  made  by  one  having  a  right  to  the 
same.  Poor  v.  Robinson,  10  Mass.  131,  134. 
Everenden  v.  Beaumont,  7  ib.  76. 

80.  Where  the  grantee  of  land,  in  a  deed  with 
warranty  from  a  person  having  no  title,  enters 
upon  land,  and  afterwards  the  grantor  takes  a 
release  from  the  owner,  the  release  will  operate 
as  a  confirmation  of  the  first  grantee's  title, 
though  neither  the  releasor  or  releasee  was  in 
possession  at  the  time  of  the  release.  Oakes  v. 
Marcy,  10  Pick.  195. 

81.  A  conveyed  land  to  B  in  fee,  with  cove- 
nant of  seizin,  dbc.,  when,  in  fact,  he  was  not 
seised,  and  the  covenant  was  broken.  B  af- 
terwards released  the  land  to  A,  for  a  valuable 
consideration.  In  an  action  brought  by  B  against 
A,  for  the  breach  of  the  covenant  of  seizin,  held, 
that  the  release  of  B  to  A  was  no  bar  to  the 
action  ;  for  the  release  of  an  estate  is  not  an  ex- 
tinguishment of  a  covenant  previously  broken. 
Bennett  v.  Irwin,  3  Johns.  363.  Whether,  if  B 
had  granted  the  land  to  A,  the  grant  might  have 
been  pleaded  in  bar — gutere,  ib. 

82.  A  release  of  a  demandant  for  dower,  to  a 
stranger,  of  her  right,  is  no  defence  to  a  demand 
of  dower.     Pixley  v.  Bennett,  11  Mass.  298. 

83.  In  Connecticut,  a  release  b^  the  issue  of 
the  first  donee  in  tail,  during  his  life,  passes 
nothing,  for  he  has  no  right  which  he  can  trans- 
fer.    Part  V.  Dart,  7  Conn.  250. 

84.  A  release  executed  by  a  defendant  in  a  re- 
plevin'suit  is  no  bar  to  a  suit  by  a  sheriff  on  a 
replevin  bond,  under  the  4th  section  of  1  Rev. 
Laws,  92,  where  such  release  is  executed  after 
the. commencement  of  the  sheriff's  suit.  Arm- 
strong.v.  Burrell,  12  Wend.  302. 

85.  A  release  by  one  of  the  plaintiff's  tenants 
in  common,  in  an  action  of  trespass,  is  a  bar  to 
the  action.  Austin  v.  Hall,  13  Johns.  286.  Deck- 
sr  V.  Livingston,  15  ib.  479.     So  a  release  by  ope 


of  two  joint  covenantees.    FiUk  v.  Forman,  14 
ib.  172. 

86.  A  release,  by  one  of  two  lessors  of  the 
plaintiff,  is  no  bar  to  a  recovery  in  an  action  of 
ejectment,  in  New  York,  such  release  affecting 
only  the  quantum  of  interest.  Jackson  y.M*  das- 
^«y,2  Wend.  541. 

87.  An  ante-nuptial  release,  extending  to  all 
claims  as  widow,  does  not  bar  her  claim  to  a 
year's  support,  under  the  North  Carolina  act  of 
1796.    Murphy  v.  Avery,  1  Dev.  ds  Bat.  25. 

88.  A  release  in  full  of  a  bill  does  not,  in  all 
cases,  preclude  the  party  from  showing,  by  parol 
testimony,  that  the  bill  did  not  contain  all  the 
amount  due;  but  where  such  receipt  is  given 
with  a  knowledge  of  the  circumstances,  and  there 
is  no  mistake  or  surprise  on  one  part,  or  fraud 
or  misrepresentation  on  the  other,  it  will  be  effect- 
ual to  defeat  a  further  claim.  Fuller  v.  Crittsn» 
den,  9  Conn.  401. 

89.  Where  a  release  is  given  to  a  debtor  of  the 
United  States  by  the  secretary  of  the  treasury, 
under  the  provisions  of  the  act  of  the  2d  March, 
1831,  it  has  the  same  effect,  and  is  subject  to  the 
same  legal  consequences,  as  an  ordinary  release 
from  a  debtor  to  a  creditor.  U,  States  v.  Thomp' 
son,  Gilpin,  614. 

90.  A  release  to  a  purchaser  at  a  marshal's* 
sale  by  the  judgment  debtor,  who  holds  the  estate 
under  two  titles,  one  by  mortgage,  and  the  other 
by  a  distinct  conveyance,  conveys  both  titles  to 
the  purchaser.     Dexter  v.  Harris,  2  Mason,  531. 

IV.   Evidence  and  other  Matters. 

91.  A  plea  of  release  firom  liability  on  a  note 
must  show  that  it  was  under  seal,  or  otherwise 
effective.     Oibson  v.  fVeir,  1  J.  J.  Marsh.  446. 

92.  An  averment,  against  the  express  words  ot 
a  written  discharge,  is  not  admissible.  Palmer 
V.  Corbin,  1  Root,  271. 

93.  The  court  will  not,  upr>n  motion,  set  aside 
a  plea  of  release  of  the  action  by  a  co-plaintiff, 
on  the  ground  that  it  was  collusively  obtained, 
as  this  is  a  question  for  the  jury.  Eastman  v. 
Wright,  6  Pick.  316,  323.  Loring  v.  Braekett,  3 
ib.  403. 

94.  In  pleading  a  release,  it  must  be  alleged  to 
be  under  seal.     Bender  v.  Sampson,  11  Mass.  42. 

95.  A  release  is  not  admissible,  unless  pleaded. 
Johnson  V.  Kerr,  1  S.  &  R.  25. 

96.  The  recital  of  a  release  is  not  such  evi- 
dence of  its  existence  as  will  oblige  a  vendee  of 
the  land  covered  by  it  to  pay  the  purchase  money. 
Smith  V.  Webster,  2  WatU,  478. 

97.  Where  the  attorney  of  a  plaintiff  gave  the 
defendant  a  receipt  for  a  sum  of  money,  stated 
to  be  in  full  of  the  judgment,  but  which  was,  in 
fact,  for  a  less  sum  than  the  amount  due,  it  was 
held,  that  the  receipt  was  not  conclusive  evi- 
dence that  the  judgment  was  satisfied,  so  far  as 
to  prevent  the  plamtiff  from  taking  out  execu- 
tion, on  the  judgment,  for  any  bslance  which 
might  be  actually  due  thereon.  Hughes  v. 
O'DonmeU,  2  Har.  ds  J.  324. 

98.  A  receipt  is*  not  conclusive  against  the 
party  giving  it,  but  a  mistake  may  oe  proved 
by  parol.     ElweU  v.  Lesley,  2  Halst.  349. 

99.  In  an  action  on  the  case  for  money  had 
and  received,  a  release  may  be  given  in  evi- 
dence under  the  general  issue,  though  executed 
after  suit  brought.  Lyon  v.  Marelay,  1  Watts, 
271. 

100.  Mere  lapse  of  time,  without  demand  of 
payment,  is  not  sufiBcient  to  raise  a  presumntion 
that  a  gronnd-xent  created   by  deed  has  oeen 
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leleaaed  or  eitingniehed      St,  M4uy'»  ChMtek  r. 
MUet,  1  Whart.  229. 

101.  The  production  of  &  release  in  court,  where 
the  witnesa  is  objected  to,  in  order  to  qualify 
him,  amounts  to  a  delivery  to  him  which  will 
bind  the  releasor,  thoufj^h  he  immediateW  de- 
stroyed it  on  the  rejection  of  the  witness.  Wallur 
Y*  Ferriii,  4  Verm.  523.  And  where  such  release 
is  fraudulent  as  to  both  parties  thereto,  the  re- 
leasor will  not  be  relieved  from  it.  ib. 

102.  An  unconditional  release  given  by  a  party 
in  a  cause,  for  the  purpose  of  enablinff  the  re- 
leasee to  be  a  witness  on  the  trial  of  Uie  cause, 
is,  if  fairly  obtained,  a  discharge  of  his  liability, 
although  he  was  not  sworn  on  the  trial,  or  the 
release  produced.  FraU  v.  Crocker,  16  Johns. 
270. 

103.  In  an  action  of  trespass  against  two  per- 
sons for  an  assault  and  battery,  one  suffered 
judgment  by  default,  and  final  judgment  was 
rendered  ;  toe  other  pleaded  in  bar,  and,  on  the 
trial  of  the  issue,  the  plaintiff  executed  a  release 
•f  the  judgment  against  the  first  defendant,  in 
•rder  to  render  him  a  competent  witness.  Held, 
that  the  release  discharged  both  the  defendants. 
Men  V.  fVheaUy,  3  Blackf.  332. 

104.  C,  wishing  to  obtain  the  deposition  of  T., 
to  be  used  in  a  suit  against  W.  then  about  to  be 
commenced,  agreed  with  T.  to  give  him  a  release 
from  all  demands,  to  take  effect  after  the  final 
determination  of  said  suit.  The-  release  was 
written,  signed,  and  sealed,  and  T.  wrote  the 
deposition  and  took  the  release.  Soon  after,  T. 
made  oath  to  the  deposition,  and  lodged  it  in  the 
hands  of  B.,  to  remain  until  the  finid  determina- 
tion of  tlie  suit,  and  then  to  be  delivered  by  B.  to 
T.  It  was  held,  that  such  release  was  an  escrow, 
not  to  take  effect  until  the  delivery  of  it  to  T. 
after  the  termination  of  the  suit,  and  that  W., 
with  whom  T.  was  jointly  liable,  could  not  avail 
himself  of  such  release  as  a  defence  in  the  suit 
against  him.     Woleott  v.  Coienutn,  1  Conn.  375. 

106.  A  release,  by  a  tenant  in  possession,  of  all 
his  interest,  will  not  make  him  a  competent  wit- 
ness for  the  landlord,  nor  will  he  be  competent 
if  the  title  is  proved  not  to  be  in  his  landlord. 
Vincent  v.  Hvff,  4  S.  &  R.  298. 

106.  If  the  execution  of  a  release,  made  to  re- 
move a  witness's  inconlpetency,  be  not  objected 
to  at  the  trial,  it  cannot  be  afXer  verdict,  as  ground 
for  a  new  trial.     Doe  v.  Paine,  4  Hawks.  64. 

107.  The  genera]  rule  of  the  common  law  is, 
that  no  right  passes  by  a  release  beside  that  which 
the  releasor  had  at  the  time  the  release  was  made. 
(tuarles  v.  quarUs^  4  Mass.  688. 

108.  A  release  cannot  operate  to  extinguish  or 
defeat  any  future  rights  or  claims.  Francis  v. 
Botton  if  Roxhury  Mill  Corp.  4  Pick.  365,  368. 
Hastings  v.  Dickinson,  7  Mass.  153.  Gibson  v. 
Gibson,  15  ib.  106. 

109.  A  person  in  possession  of  the  land  by  his 
tenant  may  take  a  release  of  the  reversion.  Sim- 
mans  V.  Jipthorp,  1  ib.  98. 

110.  One  hired  a  parcel  of  marsh,  mowed  it, 
and  removed  the  hay,  but  exercised  no  other  act 
of  possession,  and  soon  afler  took  a  deed  of  re- 
lease of  the  land.  Held,  that  he  had  a  suffi- 
cient possession  to  render  the  release  operative. 
Tkaeher  v.  Cobb,  5  Pick.  423. 

111.-  An  arrest  of  a  debtor  in  execution,  and  a 
voluntary  discharge  of  him  by  the  officer,  is  no 
bar  to  an  action  upon  the  judgment  Appieby  v. 
Cla^k,  10  Mass.  59. 

112.  Where  the  master  cancelled  an  indenture 
of  apprenticeship,  to  which  the  overseen  of  the 
poor  of  a  town  were  parties,  with  the  consent  of 


only  one  of  the  overseers,  he  wa#  not  thereby  rt* 
leased.    Powers  v.  fyare,  2  Pick.  451,  456. 

113.  Where  a  nominal  plaintiff,  or  one  of  seT- 
eral  plaintiffs,  releases  an  action  in  fraud  of  the 
party  in  interest,  such  release  may  be  svoided ; 
but  the  question  of  fraud  can  only  be  tried  by 
jury.    Eastman  v.  Wright,  6  ib.  316. 

114.  An  action  qui  tarn,  where  part  of  the 
penalty  goes  to  the  county,  cannot  be  released 
by  the  plaintiff  without  leave  of  the  court  and 
the  assent  of  the  coon^  attorney.    Burlef  ▼ 
Buriey,  6  N.  Hamp.  200. 

115.  A  plaintiff  may  discharge  an  action  in  hi* 
name,  brought  upon  a  note,  notwithstanding  he 
is  insolvent,  and  said  note  is  assigned.  Casey  v 
Casey,  2  Root,  269. 

lid.  A  feme  covert,  receiving  the  annual  interest 
of  a  trust  fund  created  by  real  estate  devised  to 
trustees,  by  her  fh,ther,  for  her  sole  and  separate 
use,  (her  receipt  to  be  a  sufficient  discharge  to 
such  trustees,)  may  release  her  interest  in  the 
estate,  though  no  act  of  appointment  be  given  in 
her  father's  devise ;  snd  she  need  not  be  examined 
separately  in  such  case  of  release,  because  her 
interest  is  personal.  /fewUn  v.  JVeio/tn,  1  S.  & 
R.  S275.  Such  release  is  good  if  made  to  the 
trustees,  executors,  and  residuary  devisees,  ib. 

117.  A  promise  by  a  debtor,  after  the  execu- 
tion of  a  voluntary  release  under  seal  by  the 
creditor,  at  the  debtor's  request,  to  pay  the  bal- 
ance of  the  debt,  is  a  sufficient  consideration. 
WiUiTtg  V.  Peters,  12  ib.  177. 

118.  A  release  obtained  by  executors  from  the 
cestui  que  trust,  living  in  another  state,  by  pay- 
ing half  the  sum  due,  is  void.  Bixler  v.  Kunkle, 
17  ib.  298. 

119.  A  release  of  a  legacy,  chargeable  upon 
land,  is  not  such  an  interest  in  land  as  need  bo 
recorded  under  the  Pennsylvania  act  of  April  15, 
1828;  and  a  certified  copy  from  the  record-office 
is  not  admissible  in  evidence.  HeUman  v.  HeU- 
man,  4  Rawle,  440. 

120.  A  debt  due  to  the  State  Bank  of  Illinois 
is  a  debt  due  to  the  state,  which  the  state  can 
release.  Ernst  v.  Ernst,  Breese,  247.  S.  C.  ib. 
App.  31. 

121.  The  attorney  on  record  cannot,  without 
special  authority,  execute  a  valid  release  to  one 
who  is  liable  over  to  his  client,  in  order  to  render 
him  a  competent  witness.  Marshall  v.  J^'tgel,  1 
Bailev,  306. 


REMAINDER  AND  REVERSION. 
See  Devisx. 

1.  A  remainder  may  be  limited  afler  a  life 
estate  in  personal  property.  Smith  v.  Bell,  6 
Pet.  68. 

2.  A  remainder  shall  be  considered  vested, 
rather  than  contingent,  if  possiole.  Dingley  v. 
^^gf^%  5  Mass.  535. 

3.  Wnere,  in  a  devise  to  two,  their  several  shares 
are  limited  over  to  third  persons,  on  the  failure 
of  issue  of  either  of  them,  cross  remainders  will 
not  be  implied.  BaUlrick  v.  White,  2  Bailey, 
442. 

4.  Cross  remainders  will  not  be  raised  by  im* 
plication  in  a  will,  unless  the  intention  appear 
clearly  that  no  person  s^all  inherit  any  part  of 
the  estate,  or  take  it  by  way  of  remainder,  a« 
long  as  any  of  the  devisees,  or  any  of  their  issue 
to  whom  it  is  given,  are  alive.  Hungerford  v. 
Anderson,  4  Day,  368. 

5.  Thus  A  devised  land  to  his  four  sons,  B,  C, 
D,  and  £,  *<  and  to  their  male  heirs  of  their  own 
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begotten,  foreyc  * :  and  in  ease  either  of 
them  eboald  die  before  the  age  of  21,  hie  or  their 
lands  to  be  equally  divided  between  their  snr- 
▼iTing  brothers,  or  their  male  heirs.  B  died 
during  inikncy,  before  distribation  of  the  lands, 
without  issue ;  and  C  and  D  died  snccessiyely 
afterwards,  leaving  male  issue.  Finally,  E  died, 
leaving  issue  feroale  only.  It  was  held,  that  this 
devise  created  no  cross  remainders  among  the 
devisees,  but  that,  upon  the  death  of  E  without 
issue  msie,  the  estate  reverted  to  the  heirs  gen- 
eral of  the  devisor,  except  the  share  of  B,  which, 
on  his  death,  went  to  the  surviving  brothers, 
and,  on  their  deaths,  to  their  respective  heirs 
general,  it. 

6.  If  the  forfeiture  of  a  life  estate  accrues  by  the 
disseisin  of  the  tenant  for  life,  the  reversioner  is 
not  bound  to  enter  until  the  natural  termination 
of  the  Itfe  estate.  Jackson  v.  Mancius,  2  Wend. 
357. 

7.  The  New  York  statute  (1  N.  R.  L.  5SJ7)  gir- 
ing  the  reversioner  or  remamder-man  an  action 
of  waste  or  trespass,  notwithstanding  any  inter- 
vening estate  for  life  or  years,  gives  the  action 
of  waste  against  a  tenant,  and  trespass  amiinst 
a  stranger.  lAvingst&n  v.  Haytoeod^  II  Johns. 
429. 

8.  Neither  a  descent  cast  nor  the  statute  of 
limitations  will  affect  the  right  of  the  remainder- 
man or  reversioner,  if  a  particular  estate  existed 
at  the  time  of  the  disseizin,  or  when  the  adverse 
possession  began,  because  the  riff ht  of  entry  does 
not  then  exist,  and  the  laches  of  a  tenant  for  life 
will  not  affect  the  party  entitled  in  remainder. 
Jaekton  v.  Sehocnmaker^  4  Johns.  390. 

9.  Before  January  1,  1787,  when  the  act  of  de- 
scents in  Virginia  took  effect,  if  a  person,  entitled 
to  a  reversion  in  fee  expectant  upon  an  estate 
fbr  life,  died  in  the  lifetime  of  the  tenant  for  life, 
such  person  never  had  seizin  of  the  inheritance, 
and  could  not  therefore  transmit  it  to  his  heir, 
but  the  heir  of  the  person  last  actually  seized 
was  entitled.  Dickenson  v.  Holloway,  6  Munf. 
422. 

10.  The  common-law  doctrine  of  forfeiture,  fbr 
the  purpose  of  barring  contingent  remainders, 
has  been  extended  to  Pennsylvania.  Lyie  v. 
RUhards,  9  8.  ^k  R.  322. 

11.  Where  a  life  estate  was  forfeited  by  the 
tenant*s  suffering  a  common  recovery  during  bis 
life,  it  was  held,  that  the  remainders  contingent 
thereupon  fell  for  wsnt  of  support.  Jlbbott  v. 
Jenkins,  10  8.  &  R.  296. 

12.  Where  the  estate  of  a  tenant  in  fVe  tail 
male  was  confiscated  to  the  commonwealth,  un- 
der the  statute  of  Massachusetts  of  April  3d, 
1779,  providing  for  the  oonfisoation  of  the  estates 
of  absentees,  held,  that  the  estate  of  the  re- 
mainder-man was  not  thereby  divested,  bat  that 
the  commonwealth  took  only,  by  virtue  of  the 
confiscation,  such  an  estate  as  the  absentee  had 
in  the  premises.    Borland  v.  Dean^  4  Mason,  174. 

13.  Under  the  act  of  Massachusetts  of  1793, 
c.  36,  the  eldest  son  took  a  double  portion  in 
remainders  and  reversions,  as  well  as  in  estates 
in  possession.     Cook  v.  Hammond^  ib.  467. 

14.  By  the  common  law,  reversions  and  re- 
mainders, after  life  estates,  vested  by  descent  in 
the  intestate,  pass  to  the  heir  of  the  first  pur- 
chaser or  reversioner,  who  js  heir  at  the  time 
when  the  life  estate  expires,  t^. 

15.  Such  estates  pass  to  the  hein  of  the  in- 
testate, without  any  regard  to  the  ancestor  from 
whom  he  inherited,  m  the  same  manner  as 
estates  in  possession,  ih. 

16.  In  an  action  on  the  case,  by  the  remain- 


der-man, for  property  limited  over  by  rule,  after 
the  death  of  the  legatee  fbr  hfe,  the  declaration 
will  be  sufficient  if  it  describe  the  property  as 
consisting  of  money  and  other,  articles  of  personal 
estate,  to  the  value  of  a  specified  sum.  Tahor  v. 
Packwood,  2  Day,  52. 

17.  And  the  remainder-man  may  recover  the 
property  limited  over,  in  an  action  on  the 
case.  te. 

IS.  Possession  does  not  begin  to  run  against  the 
remainder-man  until  after  the  death  of  the  partic- 
ular tenant.    Chandler  v.  PkHUps,  1  Root,  546. 

19.  Admissions,  or  agreements,  by  the  remain- 
der-man, cannot  affect  the  owner  of  the  particu- 
lar estate,  unless  the  former  act  by  the  authority 
of  the  latter.     Doe  v.  Thompson,  5  Cow.  371. 

20.  A  testator  devised  his  real  estate  to  trustees 
for  the  use  of  A  as  to  one  half  part,  and,  as  to  the 
other  half  part,  for  the  use  of  his  natural  son,  B, 
tiie  survivor  to  possess  the  whole.  In  his  first 
codicil,  he  adds,  ''  In  case  of  no  legitimate  heirs 
to  A  and  B,  or  either  of  them,  the  estate  is  to  revert 
to  C,*'  the  sister  of  the  testator.  In  his  second 
codicil,  he  directs  that  A  be  paid  a  certain  sura, 
and  live  a  certain  distance  from  Easton,  and  be 
prevented  from  wasting  the  estate,  **  as  the  re- 
version is  left  to  the  children  of  my  sister  C,  as 
per  codicil  of  my  former  will.  In  his  third  cod^ 
icil,  he  directs  that  A  be  maintained  in  a  certain 
manner,  being  insane.  It  was  held,  that  A  and 
B  did  not  take  cross  remainders ;  but  that,  on  A*s 
death  without  issue,  her  moiety  of  the  estate 
went  immediately  to  the  children  of  C,  the  tes- 
tator's sister,  to  be  equally  divided  among  them 
in  fee.     Simpson  v.  Coon,  4  8.  &  R.  368. 

21 .  A  testator  devised  a  tract  of  land  to  his 
two  sons,  J.  and  T.,  'Muring  their  natural  life, 
and  no  longer,  and  then  to  each  of  their  eldest 
sons  and  tneir  heirs  forever;  and  if  no  male 
issue,  to  each  of  their  eldest  daughters,  and  their 
heirs  forever."  J.  and  T.  entered,  and  made  par- 
tition. J.  then  died,  without  having  had  any 
children.  Held,  that  his  share  of  iSe  land  re- 
verted to  the  testator's  heir  at  law.  Birtkrighi 
V.  Ball,  3  Munf  536. 

22.  A  tract  of  land  was  conveyed  in  trust  to  J. 
L.,  his  hetra  and  assigns  forever,  to  the  use  of  the 
grantor  during  her  natural  life,  and,  af^er  her 
death,  to  the  use  of  her  son,  L.  L.,  and  his  heirs 
and  assigns  forever ;  but  her  said  son  to  possess, 
as  soon  as  he  should  arrive  at  full  age,  a  certain 
part  thereof,  her  intended  husband  to  have  the 
use  of  the  remaining  part  during  his  life,  or  until 
be  should  mari^,  af&r  her  death,  and  no  longer ; 
and  if  the  said  L.  L.  should  die  befbre  he  arrived 
at  the  age  of  21  years,  or  if  he  should  die  with- 
out child  or  children,  the  said  trustee,  his  heirs 
and  assigns,  to  hold  said  lands  to  the  use  of  the 
grantor's  daughter,  M.  L.,  and  her  heirs  and 
assigns  forever.  Held,  that  L.  L.,  the  son,  was 
seized  in  fee  of  the  lands  fVom  the  date  of  the 
deed,  subject  to  the  reservations  and  exceptions 
in  favor  of  the  grantor  and  her  intended  husband, 
with  a  right  to  take  possession  of  part  on  attain* 
ing  the  age  of  21  years  ;  that  such  estate  in  fee 
was  subject  to  be  defeated  by  his  dying  unde* 
age  and  without  a  child,  but  that  a  concurrence 
of  both  these  eontingencies  was  neoessary  to 
defeat  the  estate ;  and  that  therefore,  it  appear- 
ing that  L.r  L.  did  attain  to  the  age  of  21  yoars, 
though  he  afterwards  died  without  any  child, 
no  right  accrued  to  the  daughter  under  the  deed. 
Coleman  v.  HoUaday,  3  Munf.  510. 

-23.  Under  a  devise  to  A  for  life,  and,  after  hia 
death  without  issue,  to  B  and  his  heirs  as  tenants 
in  oomiBon,  and  their  respeotive  heirs  and  assignv 
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forefer,  A  takes  a  life  estate,  and  his  issue  and 
fi,  as  tenants  in  comiDon,  take  contingent  re- 
mainders; and  only  one  such  remainder  could 
become  vested,  and  neither  until  the  death  of  A. 
Stump  V.  Findlay,  2  Rawle,  168. 

24.  A  devised  to  his  son  W.  a  tract  of  land, 
<' during  his  natural  life,  and  then  to  his  heirs 
lawfully  begotten  of  his  body,  that  is,  bom  at  the 
time  of  his  death,  or  nine  calendar  months  there- 
after ;  and  for  want  of  such  heirs,  then  to  his 
grandsons  J.  and  G.,  one  of  them  to  set  a  price 
npon  the  whole  of  it,  and  give,  or  receive,  one 
half  of  that  sum  from  the  other.'*  Held,  that  this 
was  a  good  limitation,  by  way  of  contingent  re- 
mainder, to  J.  and  G.  fVamers  y.  Maaon^  5 
Munf.  242. 

25.  Under  a  devise  to  one  of  testator's  chil- 
dren, under  a  condition  *'  that  if  she  die  without 
issue,  or,  having  issue,  if  the  issue  die  before  21 
without  issue,  then  such  share  goes  to  the  other 
daughters  of  the  testator,  as  tenants  in  common," 
the  limitation  to  such  daughter's  issue,  and  to 
the  issue  of  the  other  daughters,  is  a  contingent 
remainder.     Way  v.  Gtsty  14  S.  6l  R.  40. 

26.  Under  a  devise  to  A  of  a  messuage  for 
life,  and,  if  he  had  issue,  then  to  him,  his  heirs 
and  assigns  forever,  if  he  had  no  issue,  then  to 
the  testator's  children,  ^^4;.,  forever,  A  suffered 
a  common  recovery,  and  had  issue,  who  died 
during  his  life.  It  was  held,  that  the  ulterior 
limitation  was  a  contingent  remainder,  not  an 
executory  devise,  and  was  barred  by  the  re- 
covery.    WadfUU  V.  RatUWy  5  Rawle,  231. 

27.  An  estate  is  given  by  will  to  A  and  his 
heirs,  and  if  he  should  die  without  issue  living 
at  his  death,  then  so  much  of  the  estate  as  may 
remain  undisposed  of  by  A  to  B.  Held,  that 
the  limitation  over  was  void  for  uncertamty,  and 
because   the   power  to  dispose  of  the  property 

five  A  an  absolute  estate.    Riddick  v^  Cuhocn^ 
Rand.  547. 

28.  P.  devised  lands  to  his  daughter  C.  **  dur- 
ing the  term  of  her  life,  and,  immediately  after 
her  death,  unto  and  among  all  and  every  sach 
child  and  children  Is  the  said  C.  shall  have,  law- 
fully begotten,  at  the  time  of  her  death,  in  fee 
simple,  equally  to  be  divided  between  them, 
shsre  and  share  alike."  By  this  devise,  all  the 
children  of  C.  living  at  the  time  of  the  death  of 
the  devisor,  take  a  vested  remainder  in  fee  simple, 
and  if  C.  has  any  children  afterwards  born,  the 
estate  opens  for  their  benefit,  and  the  remainder 
vests  in  them  and  their  heirs,  in  common  with 
the  children  living  at  the  devisor's  death.  Doe  v. 
Pravaost,  4  Johns.  61. 

29.  A  devised  certain  lands  to  his  wife  for  life, 
and,  after  her  death,  to  his  son  B,  his  heirs  and 
assigns  forever.  B  took  a  vested  estate  in  re- 
mainder on  vile  death  of  A,  which  he  could  dis- 
pose of  by  will  or  otherwise,  or  which  would 
descend  to  his  heirs,  in  case  of  his  decease, 
though  before  the  termination  of  the  life  estate. 
Wimple  V.  Fonda,  2  Johns.  288. 

30.  Where  an  estate  is  left  to  parents  during 
their  natural  lives,  and  then  to  the  use  of  such 
children  as  may  be  born  between  them,  the  remain- 
der ceases  to  be  contingent  immediately  on  the 
birth  of  a  child,  but  still  might  be  defeasible  and 
determinable  on  a  subsequent  contingency,  and, 
upon  the  happening  of  such  contingency,  might 
pass,  by  way  of  shifting  executory  use,  to  other 
persons  in  fee,  thus  mounting  a  fee  upon  a  fee. 
Career  v.  Jackson,  4  Pet.  1. 

31.  Where  a  contingent  remainder  is  given  to 
a  class  of  persons,  or  to  a  person  or  persons  by 
des'*ription,  ai^d  the  contingency  consists  not 


merelv  in  the  uncertainty  of  the  person  or  per 
sons  by  whom  the  estate  is  to  be  taken,  but  in 
events  disconnected  with  the  person  or  persons 
to  take  when  the  contingency  happens,  the  estate 
vests  in  the  person  or  persons  then  compre- 
hended in  the  class  or  answering  the  description. 
Den  V.  Crawford,  3  Halst.  90. 

32.  Provision  for  afler-bom  children  may  be 
made  by  a  deed  of  gift.  JirbuekU  v.  Haden,  7 
J.  J.  Marsh.  94. 

33.  The  increase  of  live  stock  belongs  to  the 
person  holding  the  particular  estate,  and  not  to 
the  remainder-man.     Lewis  v.  Davis,  3  Mis.  133. 

34.  Where  a  testator  bequeaths  slaves  to  a 
tenant  for  life,  without  further  disposition  of 
them,  they  revert,  upon  the  death  of  the  tenant 
for  life,  to  the  legal  representatives  of  the  tes- 
Utor.    Geiger  v.  Geiger,  4  M'Cord,  427. 

35.  A  gift  of  slaves,  by  a  father  to  his  children, 
to  take  effect  after  the  death  of  himself  and  wife, 
and  not  until  then,  is  valid.  Banks  v.  Marks- 
berry,  3  Litt.  275. 

3^.  A,  by  a  bill  of  sale,  conveyed  certain 
slaves  to  W.  for  life,  with  remainder  to  the  chil- 
dren of  W.  It  was  held,  that  the  remainder  was 
good.    Keen  v.  Maeey,  3  Bibb,  39. 


REMITTITUR. 

1.  Under  the  act  of  the  27th  of  February,  1813, 
c.  175,  the  secretary  of  the  treasury  had  no  au- 
thority to  remit  the  penalties  for  goods  subse- 
quently imported  contrary  to  the  non-importation 
acts.     The  Margaretta,  2  Gallis.  515. 

2.  Under  the  act  of  the  27th  of  February,  1813, 
c.  175,  the  secretary  of  the  treasury  had  no  au- 
thority to  make  a  remission  of  part  only  of  the 
property  forfeited.  If  he  remitted  at  all,  he  was 
bound  to  remit  the  whole  penalty  or  forfeiture,  t^. 

3.  The  secretary  of  the  treasury  has  no  power 
to  remit  penalties,  unless  in  cases  provided  for 
by  law  If  he  recites  his  authority  under  a 
special  act,  and  remits  in  pursuance  of  that  act, 
the  remission,  if  unsupported  by  such  act,  cannot 
be  supported  under  the  general  act  of  the  3d  of 
March,  1797,  c.  67.  t^. 

4.  Remittitur  is  allowed  by  court,  afler  error 
brought,  where  the  damages  found  bv  the  jury 
were  greater  than  those  laid  in  the  declaration. 
Furry  v.  Stone,  1  Teates,  186.    8.  C.  2  Dall.  184. 

5.  A  remittitur  of  damages  csnnot  be  made 
after  the  term  in  which  judgment  was  rendered. 
Davenport  v.  Bradley,  4  Conn.  309. 


REPLEVIN. 

1.  When  Replevin  lies, 

II.  Wko  may  bring  the  Action. 

III.  What  may  be  replevied. 

IV.  Writ,  Pleadings,  and  Evidence. 
V.  Verdict,  Judgment,  and  Damages. 

VT.   Replevin  Bond,  and  Action  upon  it. 
VII.    Officer. 
VIII.    Other  Matters. 

I.    When  Replevin  lies. 

1.  Replevin  does  not  lie  unless  there  has  been 
an  unlawful  taking  from  the  possession  of  anoth- 
er. If,  after  a  bailment  of  goods,  they  are  nn- 
lawfnlly  converted  or  detained,  detinue  or  trover, 
and  not  replevin,  is  the  proper  remedy.  Meany 
T.  HmmC,  1  Mason,  319. 


REPLEVIN. 


sas 


SI.  P.  agreed,  in  writing,  to  flimiBh  certain 
goode  to  Uie  commimary-general  of  the  United 
States,  manufactored  and  aboot  to  be  manafac- 
tured,  for  the  purpoee  of  paying  a  debt  dne  bj 
him  to  the  comoiiBsary-generar,  and  to  R.  £. 
Held,  that  the  United  states  could  not  maintain 
replevin  for  the  goods  manufactnred  under  the 
contract ;  and  that,  if  the  action  could  be  main- 
tained, R.  £.  should  have  joined  in  it.  U,  States 
V.  Kmmanj  Pet.  C.  C.  168. 

3.  The  statute  of  Maine  of  1821,  c.  80,  has  so 
far  altered  the  common  law,  that  an  action  of  re- 
plevin may  be  maintained  for  goods  unlawfully 
detained,  though  the  original  tuing  was  lawful. 
Seaver  v.  DingUy^  4  Greenl.  306.  In  replevin 
of  goods,  the  original  taking  of  which  by  the  de- 
fendant was  lawful,  if  he  plead  property  in  him- 
self, it  is  not  necessary  for  the  plaintiff  to  prove 
a  demand  of  the  goods  previous  to  suing  out  the 
writ  of  replevin,  ib.  Nor  is  a  previous  demand 
of  the  goods  necessary,  where  the  original  taking 
was  tortious,  ib, 

4.  The  plaintiff,  being  the  owner  of  a  horse, 
bailed  him  to  A  for  use  for  a  limited  period,  un- 
der the  expectation  of  a  purchase  by  the  latter. 
During  the  time.  A,  for  a  valuable  consideration, 
and  without  notice,  sold  the  horse  to  B,  and  he, 
in  the  like  manner,  to  the  defendant.  Held,  that 
no  previous  demand  was  necessary  to  enable  the 
owner  to  maintain  replevin  against  the  last  pur- 
chaser.    Galvin  v.  Bacon,  2  Fairf.  28. 

5.  By  the  laws  of  New  Hampshire,  replevin 
will  lie  to  recover  cattle  impounded,  damage- 
feasant,  where  the  person  taking  and  impound- 
ing them  omits  to  describe  them  in  his  notifica- 
tion to  the  owner.  Brawn  v.  Smith,  I  N.  Hamp. 
36. 

6.  Where  cattle  have  been  taken  damage- 
feasant,  if  notice  be  not  given,  as  the  statute 
requires,  the  subsequent  detention  of  the  oattle 
will  be  unlawful,  and  replevin  will  lie  for  such  un- 
lawful detention,  by  the  New  Hampshire  statute 
of  February  9, 1791.  KimbaU  v.  Jidams,  3  ib.  182. 

7.  Replevin  cannot  be  maintained  against  a 
sheriff  for  property  by  him  taken,  on  execution, 
from  the  possession  of  the  judgment  debtor. 
Kdloffg  V.  ChnrekiU,  2  ib.  412. 

8.  Replevin  does  not  lie,  in  any  case,  for  goods 
taken  upon  mesne  process.  Smith  v.  Hunttng- 
ton,  3  ib.  76. 

9.  In  replevin,  the  defendant  avowed  the  ta- 
king as  a  collector  of  taxes,  under  several  war- 
rants, some  of  which  were  legal  and  some  illegal. 
It  was  held,  that  the  avowry  was  in  the  nature 
of  a  declaration,  and  sufficient  to  entitle  the  de- 
fendant to  a  judgment  for  a  return.  Braekett  v. 
WhUden,  3  ib.  17. 

10.  In  Massachusetts,  replevin  lies  for  a  wrong- 
ful detention,  as  well  as  a  wrongful  taking,  of 
personal  property.  Badger  v.  Phinney,  15  Mass. 
359.  Baker  v.  Falts,  16  ib.  147.  Martian  v. 
Baldwin,  17  ib.  606. 

11.  A  shipper  may  maintain  replevin  for  a 
cargo,  where  the  master  wrongfully  refuses  to 
proceed  on  the  voyage.  Portland  Bank  v.  Stmbbs, 
6  ib.  422. 

12.  An  attachment  of  the  plaintiff's  gpods,  in 
an  action  against  him,  which  he  defeated  by  set^ 
off,  will  not,  in  the  absence  of  any  demand  on 
the  officer,  be  a  wrongful  taking  or  detention. 
Gates  V.  Gates,  15  ib.  310. 

13.  The  owner  of  ffoods  may,  by  the  Massa* 
9husetts  statutes,  replevy  them  from  an  officer 
who  has  taken  them  by  replevin  from  a  third  per- 
son.    lOsley  V.  Stnhbs,  5  ib.  280. 

14.  In  replevin  aguast  an  officer  who  had 


attached  chattels  ea  the  property  of  A,  it  appear 
ing,  by  a  special  verdict,  that  they  belonged  t(< 
the  plaintiff,  but  that,  when  attached,  they  wen 
in  A*8  possession  under  a  lease,  which  had  since 
expired,  judgment  was  entered  for  the  defendant 
for  costs  only.     Wheeler  v.  TVatn,  4  Pick.  167. 

15.  In  Connecticut,  a  writ  of  replevin  is  bus 
tainable  only  in  cases  of  attachment  and  distress 
Watson  V.  Watson,  9  Conn.  140. 

16.  And  it  is  there  necessary  for  the  plaintiff^ 
in  replevin,  on  the  general  issue  of  non  cepit,  to 
show,  not  merelv  a  taking  and  detention,  but  an 
attachment  or  distress,  in  order  to  entitle  him- 
self to  a  lecoverv.  ib.  10  Conn.  75. 

17.  In  New  York,  replevin  will  lie  in  all  cases 
where  trespass  de  bonis  asportatis  can  be  main- 
Uined.    Marshall  v.  Davis,  1  Wend.  109. 

18.  The  action  of  replevin  is  grounded  on  a 
tortious  taking,  and  sounds  in  damages  like  an 
action  of  trespass,  to  which  it  is  extremely  analo- 
gous, if  the  sheriff  has  already  made  a  return, 
and  the  plaintiff  goes  only  for  damages  for  the 
caption.  Per  Kent,  C.  J.  Hopkins  v.  Hopkins^ 
10  Johns.  369. 

19.  Replevin  lies  for  any  unlawful  taking  of  a 
chattel,  whether  taken  under  pretence  of  a  dis 
tress  or  not.    Pangbum  v.  Patridge,  7  ib.  140. 

20.  Possession  by  the  plaintiff,  and  an  actual 
wrongful  taking  b^  the  defendant,  are  sufficient 
to  support  the  action,  ib, 

21.  Replevin  lies  for  goods  taken  on  execution, 
they  not  being  at  the  time  in  possession  of  the 
debtor  in  the  execution,  but  being  taken  from 
the  possession  of  the  plaintiff  in  the  replevin  suit. 
Judd  V.  Fox,  9  Cow.  259. 

22.  Replevin  will  not  lie  against  an  officer 
who  has  levied  upon  and  taken  goods  in  execu- 
tion, and  aflerwards  received  firom  the  defendant 
the  amount  of  the  execution.  Gardner  v.  Camp- 
beU,  15  Johns.  401. 

23.  If  an  officer,  having  an  execution  against 
A,  levies  on  goods  in  the  possession  of  B,  S  may 
bring  replevin  for  them.  Thompson  v.  Btitton, 
14  ib.  84.     Clark  v.  Skinner,  20  ib.  465. 

24.  Replevin  will  lie,  by  the  owner  of  goods, 
against  a  sheriff,  for  the  recovery  of  property 
levied  upon  bv  him  by  virtue  of'^an  execution 
against  a  third  person,  the  property  at  the  time 
of  the  levy  being  in  the  possession  of  the  defend- 
ant in  the  execution,  where  such  property,  after 
the  levy,  came  peaceably  into  the  possession  of 
the  owner,  and  was  retaken  by  the  sheriff. 
Hall  V.  Tutde,  2  Wend.  476. 

25.  Replevin  may  be  maintained  by  a  receiptor 
of  goods,  where  he  is  bound  to  deliver  them  by 
a  specific  day,  or  pay  the  amount  of  the  execu- 
tion under  which  tlie  levy  was  made,  although 
the  property  was  left  by  him  in  possession  of  the 
defendant  in  the  execution.  Miller  v.  Jidsit,  16 
ib.  335. 

26.  Where  one  disseizes  the  owner  of  land, 
and  cuts  and  removes  the  crops  sown  by  the 
owner,  replevin  will  not  lie.  The  remedy  is 
trespass  quare  dausum  fregit  for  the  first  entry, 
and,  after  a  recovery  of  possession  in  ejectment, 
trespass  for  the  mesne  profits.  De  Mott  v.  Ha- 
german,  8  Cow.  220. 

27.  Replevin  does  not  lie  for  goods  deposited 
with  the  plaintiff,  for  safe  keeping,  by  a  stranger 
who  has  no  interest  in  them.  Harrison'9 .  M'ln* 
tosh,  1  Johns.  380.  Nor,  it  seems,  if  the  depo»' 
itor  were  owner,  ib. 

28.  Where,  by  an  agreement,  of  which  the 
sheriff  was  apprized,  the  owners  of  a  mill  had  a 
lien  upon  the  boards  sawed,  though  removed  a 
short  distance  firom  the  mill,  it  vnm  held,  that 
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the  sheriff  was  liable  to  replevin  in  selling  the 
entire  right  of  ownersi  not  subieet  to  the  lien. 
Wheeler  ▼.  M^FarUnd,  10  Wend.  318. 

29.  In  New  York,  a  defendant  in  replevin 
may  interpose  a  claim  of  property  in  the  thing 
of  which  deliverance  is  sought,  although  he  be 
not  the  possessor  thereof.  MitduU  v.  Hinnman^ 
8  ib.  667.  A  party  having  a  special  property  in 
the  thing,  and  in  possession  of  the  same,  is  en- 
titled to  interpose  such  claim,  equally  with  the 
general  owner,  ib.  4nd  the  possession  of  a  re- 
ceiptor is  the  possessiea  of  the  officer  who  in- 
trusted the  property  to  his  charge.  Hh,  The 
sheriff  has  no  discretion  whether  he  will  or  will 
XLot  regard  a  claim  of  property  made  by  the  de- 
fendant in  the  replevin,  or  by  the  possessor ;  if 
the  claim  be  made,  he  must  desist  from  making 
a  deliverance  until  it  be  inquired  into  by  a  jury, 
under  a  writ  de  proprietate  probanda,  ib,  A 
sheriff  is  not  authorized  to  make  deliverance 
until  afler  summons  of  the  defendant  in  replevin ; 
and  a  claim  of  property  interposed  at  the  time 
of  summons  is  in  season,  ib. 

30.  A  writ  of  replevin,  issued  by  a  defendant, 
to  obtain  a  redelivery  of  the  property  taken  from 
him  by  virtue  of  a  writ  of  replevin  issued  against 
him,  is  irregular,  and  will  be  superseded,  with 
costs,  if  the  motion  is  made  before  the  return  of 
the  writ,  or  set  aside  if  made  aAer  the  return. 
Morris  v.  De  Witt,  5  ib.  71. 

31.  By  statute,  in  New  Toik,  replevin  will  not 
lie  for  property  taken  by  virtue  of  a  warrant  lor 
the  collection  of  any  tax,  assessment,  or  fine, 
in  pursuance  of  any  statute  of  the  state.  People 
V.  Jilbany  C.  P.  7  ib.  485.  Although  the  warrant 
may  have  issued  erroneously  or  irregularly,  if  on 
its  face  it  gives  authority  to  the  officer  to  collect 
Che  fine,  &c.,  it  is  sufficient,  ib. 

32.  In  New  Jersey,  the  use  of  the  writ  of  re- 
plevin, and  relief  afforded  by  it,  are  not  limited 
to  the  taking  of  goods  and  chattels  by  way  of 
distress.  Where  goods  or  chattels  are  so  taken 
as  to  entitle  the  owner  or  possessor  to  an  action 
of  trespass,  an  action  of  replevin  may  be  main- 
tained.   Bruen  V.  Ogden,  6  Halst.  370. 

33.  If  an  execution  be  levied  on  goods  not  of 
the  defendant  in  execution,  the  owner  of  the 
goods  may  maintain  replevin  therefor  against  the 
officer,  ib.  In  such  action,  the  officer,  to  defend 
the  taking,  must  show  a  judgment  and  execution, 
and  that  the  goods  are  the  property  of  the  de- 
fendant in  execution.  But  if  the  defendant  in 
execution  be  the  plaintiff  in  replevin,  it  is  suffi- 
cient defence  for  the  officer  to  show  judgment 
and  execution,  ib. 

34.  Replevin  may  be  maintained  in  a  state 
court,  against  a  marshal  of  the  United  States, 
by  the  owner  of  goods  taken  by  such  marshal 
by  virtue  of  process  issuing  from  a  district  court 
of  the  United  States  in  favor  of  the  United 
States,  and  under  the  direction  of  the  district 
attorney  of  the  United  States,  to  recover  such 
goods,  ib. 

35.  Replevin  lies,  in  Pennsylvania,  wherever  a 
man  claims  goods  in  the  possession  of  another. 
Weaver  v.  Lawrence,  1  Dall.  156. 

36.  A  qualified  possession  entitles  one  to  bring 
replevin.    Mead  v.  KUday,  2  Watts,  110. 

37.  One  who  has  a  special  property  in  a  chat- 
tel may  bring  an  action  of  replevin  against  the 
seller  of  the  chattel,  for  refusing  to  deliver  it. 
Woods  V.  Jfixan,  Addis.  131. 

38.  Replevin  does  not  lie  for  goods  seized  for 
the  water-tax  of  PhUadelphia.  StUes  v.  Grigitk, 
3  Teates,  82. 

39.  ^Ivntiff,  ft  vendor,  caonot  Maintain  se* 


plevin  against  defendant,  a  vendee,  after  deliv 
ering  a  quantity  of  flour  on  board  a  vessel,  on 
a  credit  of  60  days,  defendant 'reAising  to  give 
his  notes,  havinff  failed  in  the  mean  time,  and 
having  consigned  the  flour  to  a  foreign  hovitoe, 
who  &d  advanced  money  on  the  consignment. 
CUmson  v.  Davidaott,  4  Binn.  405.  On  a  second 
trial  in  the  above  cause,  it  appeared  that  defend- 
ant, on  refusing  to  give  his  notes,  would  not  re- 
ceive from  plaintiff  a  bill  of  parcels,  but  directed 
the  plaintiff  to  go  and  take  possession  of  the  flour. 
Plaintiff  then  agreed  with  the  captain  and  con- 
signee of  the  vessel  to  consign  the  flour  to  the 
owners  of  the  vessel,  the  consignee  refusing  to 
deliver  the  flour  uniess  the  vessel  should  be  re- 
leased from  implication.  The  same  answer  was 
given  the  agent  of  the  foreign  house,  who  claimed 
Sie  flour  in  opposition  to  the  plaintiff:  and  the 
bill  of  lading  was  not  given  to  soch  agent  until 
after  he  hui  claimed  it  and  given  a  bond  in  re- 
plevin. Whereupon  it  was  held,  that  the  for- 
eign house  had  no  such  lien  as  prevented  the 
original  vendee,  who  had  failed  to  give  his  notes, 
from  rescinding  the  contract  witli  the  plaintiff, 
the  vendor,  and  delivering  the  flour  to  him.  ib.  5 
Binn.  392. 

40.  If  a  constable  deliver  to  the  owner  prufr 
erty  taken  under  execution,  thereby  enabling  the 
owner  to  impose  on  three  persons  having  claims, 
4Mich  three  persons  may  bring  replevin  for  the 
property.     MtdhoLm  v.  Cheney,  Addis.  301. 

41.  Replevin  does  not  lie  against  the  actual, 
bona  fide  owner  of  land  for  taking  dates  out  of  it. 
Brown  v.  Caldwell,  10  S.  &,  R.  114. 

42.  BLepIevin  does  not*  lie,  by  husband  and 
wife,  to  recover  chattels,  the  property  of  the 
wife  before  marrisge.  Seibert  v.  M* Henry,  6 
Watts,  301. 

43.  Replevin  lies  against  the  vendee  of  tiie 
sheriff,  for  goods  levied  on  and  sold  by  virtue  of 
an  execution.   Huber  v.  Sharek,  2  Browne,  160. 

44.  Replevin  lies  against  the  vendee  of  the 
sheriff,  who  sells  under  a  wrongful  taking  and 
execution.     Sheariek  v.  Huber,  6  Binn.  2. 

45.  In  Maryland,  replevin  is  a  proper  remedy 
in  all  cases  where  a  plaintiff  has  a  right  to  the 
possession  of  personial  property.  CuUum  v.  Bev- 
OMs,  6  Har.  d^  J.  469.  in  such  action,  the  plea 
of  property  in  the  defendant  throws  the  whole 
burden  of  proof  on  the  plaintiff,  ib. 

46.  Right  of  possession  is  sufficient  to  support 
the  action  of  replevin.  Smith  v.  WHUamson,  1 
ib.  147. 

47.  W.  exchanged  a  horse,  which  he  had  sto- 
len, with  B.,  and  afterwards  sold  B.*s  horse  to  G. 
for  a  valuable  consideration,  and  without  notice, 
on  the  part  of  B.,  of  the  manner  in  which  W. 
had  obtained  him.  In  replevin,  by  B.  against  C, 
for  this  horse,  held,  that  B.  was  not  entitled  to 
recover.     Brown  v.  CampsaU,  6  ib.  491. 

48.  An  inspector  of  tobacco,  by  mistake,  de 
livered-to  the  holder  of  certain  notes  other  hogs 
heads  of  tobacco  than  those  mentioned  in  such 
notes;  The  hogsheads  corresponding  with  the 
notes  were  by  ttiat  inspector  delivered  over  to 
his  successor,  and,  on  such  successor's  advertis- 
ing them  for  sale  under  the  Maryland  act  of 
1802,  c.  27,  they  were  demanded  by  the  former 
inspector,  and  an  action  of  replevin  brought  for 
them  by  him.  Held,  that  he  was  not  entitled  to 
recover.     Stevenson  v.  Ridgely,  3  ib.  S81.         * 

49.  Where  the  defence  to  an  action  of  replevin 
was,  that  the  goods  replevied  were  in  the  custody 
of  the  law,  and  the  parties  stated  a  case,  whtck 
showed  that  the  goods  had  been  levied  upon,  but 
were  oknt  as  to  the  time  of  tha  seizure,  or 
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whether,  at  the  time  of  the  lepleTin  horn  the 
officer  who  had  levied  on  them,  thej  were  in  hie 
hands  under  ^JUri  facias,  it  was  held,  that,  not- 
withstandingr  the  facts  shown,  the  goods  might 
•till  not  be  in  the  eostod  j  of  the  law.  Reeside  v. 
FUek«r,  2  Har.  Ol  Gill,  320. 

50.  A,  being  the  owner  of  certain  goods,  on 
the  9th  of  Jannarj,  1807,  shipped  them  at  B,  to 
be  carried  to  C,  for  his  sole  account  and  risk,  and 
consigned  them  to  D,  as  his  agent  and  supercargo, 
for  sale.  The  captain  of  the  vessel,  on  the  same 
day,  signed  three  bills  of  lading,  one  retained  by 

A,  one  delivered  bv  him  to  D,  and  one  to  the 
captain,  with  an  affidavit,  made  on  the  next  day, 
with  the  knowledge  of  D,  that  he  was  the  owner 
of  the  ffoods.  Before  January  10,  1807,  it  was 
agreed  between  A  and  D  that  the  latter  was  to 
sail  as  consignee  and  supercargo  of  the  goods, 
and  it  was  agreed  in  writing,  that  the  goods 
should  be  considered  as  on  their  joint  account, 
two  thirds  to  A,  and  the  other  third  to  D.  After 
the  execution  of  this  agreement,  and  on  the  same 
day,  it  was  agreed  £»tween  A  and  D  that,  in 
consideration  Siat  D  would  become  an  indorser 
on  sundiy  promissory  notes,  about  to  be  given 
by  A  to  the  persons  of  whom  he  had  purchased 
some  of  the  goods,  D  should  retain,  and  have  a 
lien  on,  the  whole  of  the  goods,  and  the  proceeds 
arising  from  the  sale  thereof,  to  reimburse  and 
indemnify  him.  D  indorsed  the  notes  and  paid 
them,  A  becoming  insolvent.  The  vessel  sailed 
January  13,  1807,  and  arrived  at  C,  and  the 
goods  were  delivered  to  D,  who  sold  them,  in- 
vested the  proceeds  in  a  return  cargo,  which  he 
•hipped  on  board  the  same  vessel  to  B,  the  cap- 
tain giving  to  D  a  bill  of  lading,  &c.,  stating 
that  the  goods  had  been  shipped  for  the  joint 
account  and  risk  of  A  and  D,  and  were  to  be  de- 
livered to  A  and  D,  or  their  assignih  It  was 
alleged,  that  the  bill  of  lading  was  originally 
made  out,  consigning  the  goods  to  A  alone,  and 
that  afterwards,  and  with  different  ink,  the  words 
««aDdD"  were  interlined,  and  the  word  •«his'* 
altered  into  the  word  «« their."  On  the  2d  of 
March,  1807,  A  applied  to  E  for  the  loan  of  his 
promissory  notes,  which  E  loaned  to  him,  and  A 
assigned  to  him,  as  a  guaranty,  the  bill  of  lading 
first  mentioned,  invoice  and  policy  on  the  goods, 
£  having  no  knowledge,  at  the  time,  of  the  agree- 
ment between  A  and  D.  Before  the  vessel  re- 
turned, E  had  been  obliged  to  pay  the  notes  he 
had  loaned  to  A.    On  the  arrival  of  the  vessel  at 

B,  with  the  return  cargo.  May  22,  1807,  the 
cargo  was  delivered  to  D,  who  paid  the  duties  on 
the  same.  E  afterwards  replevied  the  goods  out 
of  the  possession  of  D.  Held,  that  £  was  not 
entitled  to  recover,  ^rthaus  v.  Owings,  4  Har. 
&J.  263. 

51.  By  common  law,  replevin  lies  for  all  goods 
unlawfully  taken.  The  Virginia  act  of  1883  has, 
however,  abolished  the  action  in  all  cases  except 
those  of  distresses  for  rent.  Vaiden  v.  Bell,  8 
Rand.  448.  That  act,  however,  was  not  retro- 
spective, and  does  not  affect  a  case  in  which  the 
action  was  brought,  and  the  judgment  rendered, 
before  its  passage,  ib, 

52.  In  South  Carolina,  lo  entitle  a  person  to 
remedy  by  a  writ  of  replevin,  he  must  prove  a 
clear  and  unequivocal  posseasiop,  and  an  actual 
taking.    Bifrd  v.  O'Hanlin,  1  Rep.  Con.  Ct.  401. 

53.  Prohibition,  and  not  replevin,  is  the  proper 
remedy  in  cases  illegally  determined  by  inferior 
tribunals.  iAfnah  v.  Cemmisnonsri,  Harper,  336. 
GiMt  V.  Cide,  2  N.  dc  M.  456. 

54.  An  aotioa  ef  replevin  can  be  supported 
against  a  laadlerA  bv  a  teiMDi  wW  haa  tendered 

VOL.  III.  43 


the  rent  in  arrear  after  the  distress  levied,  but 
before  the  goods  are  removed  or  impounded. 
HiUon  V.  Blain,  2  Bailey,  168. 

55.  A  writ  of  replevin  will  not  lie  for  property 
in  the  hands  of  a  military  officer,  to  whom  au* 
thority  to  detain  such  property  is  given  by  the 
legislature.     Gist  v.  CoU,  2  N.  &  Itt.  456. 

56.  In  Alabama,  replevin  will  not  lie,  to  re- 
cover goods  wrongfully  taken.  Smith  v.  Crockett^ 
Minor,  277. 

57.  In  Kentucky,  replevin  will  not  lie  for 
taking  property  held  adversely  to  the  plaintiff 
DiUom  V.  ^rigkt,  7  J.  J.  Marsh.  10. 

58.  If  an  officer  take  propertv  on  sn  execu- 
tion belonging  to  a  third  person,  but  in  possession 
of  the  defendant,  the  true  owner  can  maintain 
replevin  therefor.     PkiUps  v.  Harriss,  3  ib.  121. 

59.  If  property  be  seized  to  satisfy  a  sheriff's 
fee  bill,  the  action  of  replevin  is  not  the  proper 
remedy  to  try  the  legality  of  the  seizure.  Mor- 
gan V.  Craig,  Hardin,  101. 

60.  The  action  of  replevin  is  not  limited  to 
cases  of  distress,  but  lies  in  all  cases  of  a  tortious 
and  unlawful  taking  and  detention  of  goods  and 
chattels.     DaggtU  v.  Bobbins,  2  Blaekf  415. 

61.  Any  person,  except  the  execution  defend- 
ant,  may  have  replevin,  under  the  statute  of  In- 
diana, for  his  goods  taken  in  execution.  Chinm 
V.  Russell,  2  Blackf  172.  UuisviUe  and  Portland 
C.  C.  V.  Holbom,  ib.  267. 

62.  To  maintain  the  action  of  replevin,  in  Illi* 
nois,  there  must  be  an  unlawful  tsJcing  f>om  the 
actual  or  constructive  possession  of  the  plaintiff. 
Wright  V.  Armstrong,  Breese,  130. 

63.  In  Missouri,  the  action  of  replevin  will  lie 
in  all  cases  where  trespass  will  lie,  and  is  not  a 
local  action,  in  those  cases  where  the  object  of 
the  replevin  is  to  try  the  mere  right  of  property, 
without  reference  to  the  place.  Croekor  v. 
Mann,  3  Mis.  472. 

64.  Replevin  is  an  actioii  strictly  in  tort,  and 
oan  be  maintained  only  where  trespass  can  ton  a 
wilful  and  tortious  taking.  Re€tor  v.  ChooaUer^ 
I  ib.  345. 

65.  Replevin  will  not  lie  against  a  receiptor  of 
goods  taken  by  virtue  of  execution,  although  the 
action  might  be  maintained  against  the  sheriff,  if 
the  party  beoomes  a  receiptor  by  the  consent  of 
the  defendant  in  the  execution.  Chapman  v.  Jhif 
drews,  3  Wend.  240. 

II.    Who  may  bring  the  Action. 

66.  Whoever  has  the  property  in  goods  and 
chattels,  and  the  right  to  reduce  them  to  posses- 
simi,  may  bring  replevin  against  an  officer  who 
takes  them,  by  virtue  of  an  execution,  out  of  the 
possession  of  the  defendant  in  the  execution. 
Dunham  v.  Wyckqf,  3  Wend.  280. 

67.  Replevin  lies  by  a  person  not  having  the 
actual  possession  of  the  goods  when  taken,  pro- 
vided he  have  at  the  time  the  general  property 
and  the  right  of  immediate  possession.  Chinn  v. 
RusseU,  2  Blackf.  172. 

68.  A  brewer  who  sent  beer  in  his  own  bar- 
rels to  a  retailer,  which  is  not  to  be  paid  for 
except  so  far  as  it  shall  be  sold,  but  which  the 
rstaiier  has  a  right  to  keep,  has  a  sufficient  right 
of  possession  to  maintain  replevin  against  an  offi- 
cer attaching  it  as  the  property  of  the  retailer. 
Mddrum  v.  Sn&w,  9  Pick.  441. 

69.  A  tenant  in  common  giving  bonds,  as  prin- . 
cipal,  for  duties,  does  not  thereby  acquire  suffi<- 
eient  property  to  maintain  replevin  against  an 
officer  for  taking  the  whole  under  a  writ  againel 
the  e^tenaiit.    Ud4  v.  BmmgOy  Ih  M««k  IS 
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The  plaintiff  must  have  had  a  right  to  the  poa- 
■ession  of  the  property,  at  the  tuing  or  deten- 
tion. Gates  V.  Gates^  ib.  310.  Collins  y,  EvanSy 
15  Pick.  63.  Wheeler  v.  Train,  3  ib.  255.  But 
poMesflion  itaelf  is  not  necessary.  Baker  v. 
Fales,  16  Mass.  147. 

70.  A  receiptor  to  an  officer,  or  anj  other 
bailee,  for  safe  keeping  merely,  has  not  sufl^cient 
interest  to  maintain  replevin.  Warren  y.  Leland^ 
9  Mass.  2G5.  PerUv  ▼.  Foster,  ib.  112.  WaUrman 
V.  Robinson,  5  ib.  303.  See  Simpson  v.  M'Far- 
Umd,  18  Pick.  427. 

71.  A  plaintiff  cannot  support  replevin  for 
property  which  he  has  leased  to  another  for  a 
particttfar  term,  until  that  term  has  expired.  CoL" 
tins  Y.  Evans,  15  ib.  63. 

72.  One  joint  owner  of  a  chattel  cannot  main- 
tain replevin  against  another.  M  'Eldery  v.  Flan- 
nagan,  1  Har.  &  Gill,  308. 

73.  Replevin  will  not  lie  by  one  joint  owner ; 
but  the  objection  can  only  be  taken  by  a  plea  in 
abatement,  where  he  sues  for  the  whole.  If  he 
sues  for  a  moiety,  the  court  will,  ex  qficio,  abate 
the  writ.    D'  Wolf  v.  Harris,  4  Mason,  515. 

74.  Replevin  cannot  be  maintained,  either  at 
common  law  or  under  the  Connecticut  statute, 
by  one  joint  owner  of  a  personal  chattel,  against 
another  joint  owner,  for  a  taking  away  of  the 
joint  property,  by  virtue  of  a  writ  of  attachment 
against  a  third  person.  Prentice  v.  Ladd,  12 
(S>nn.  331. 

75.  A  tenant  in  common  cannot  maintain 
replevin  against  his  co-tenant.  Barnes  v.  Bart- 
leU,  15  Pick.  71.     WUU  v.  Jfoyes,  12  ib.  324. 

76.  Where  a  sheriff  takes  partnership  property 
in  a  suit  against  one  of  several  partners,  and  re- 
moves it  to  a  place  of  safety,  the  other  partners 
cannot  bring  replevin.  Scrugham  v.  Carter,  12 
Wend.  131. 

77.  Replevhi  lies  against  the  plaintiff,  in  an 
action,  by  whose  directions  specific  articles,  not 
belonging  to  the  defendant,  are  levied  on.  Allen 
V.  Crary,  10  ib.  349. 

78.  Goods  irregularly  attached  by  an  officer 
are  not  in  the  custody  of  the  plaintiff  in  the  suit, 
and  replevin  does  not  lie  against  him.  Cogan  v. 
StovUnhurgk,  7  Ham.  (Part  2d,)  133. 

79.  The  assignee  of  a  replevin  bond  mav  sue 
upon  it  in  his  own  name.  City  Council  v.  Price, 
1  M'Cord,  299. 

80.  The  assignee  of  goods  under  attachment, 
having  paid  the  claim  of  the  first  attaching  cred- 
itor, may,  upon  giving  the  officer  notice  of  such 
payment  and  of  the  assignment,  and  demanding 
possession  of  the  goods,  maintain  replevin  therefor 
against  him,  the  deliverv  of  the  instrument  being 
a  sufficient  delivery  of  the  goods.  Whipple  v. 
Thayer,  16  Pick.  25. 

81.  Groods  taken  under  an  execution  cannot  be 
replevied  by  the  defendant  or  a  stranger.  Crom- 
well V.  Owings,  7  Har.  ^  J.  55.  Alter  they  are 
sold,  they  may  be  replevied  by  the  true  owner,  ib, 

III.    What  may  be  replevied, 

82.  Replevin  will  not  lie  for  fixtures  separated 
from  a  mill.    Powell  v.  Smith,  2  WatU,  126. 

83.  Replevin  may  be  maintained  for  trees  cut 
down,  though  made  into  posts  and  rails.  Snyder 
T.  Vaux,  2  Rawle,  423. 

84.  A  writ  of  replevin  will  not  lie  for  a  free- 
hold, or  a  house  built  on  leased  land,  illegally 
distrained.     Vausse  v.  Russel,  2  M'Cord,  329. 

85.  Replevin  does  not  lie  for  property  fixed  to 
the  freehold ;  but  if,  after  the  sheriff  has  levied 
on  them,  they  are  severed,  they  become  personal 


property,  and   may  be  replevied.      Cresson  v. 
Stout,  17  Johns.  116. 

86.  A  contracted  to  build  a  house  and  find  the 
materials,  for  which  he  was  to  receive  his  pay  as 
the  work  advanced.  Afler  the  house  was  en- 
closed, he  worked  in  the  house  plank  belonging 
to  him  into  columns  for  a  piazia  to  the  building, 
and  removed  the  same,  as  a  mere  matter  of  con- 
venience, to  an  adjoining  house,  where  they 
were  levied  upon  by  virtue  of  an  execution 
against  the  builder.  Held,  in  replevin  by  the 
employer,  that  he  was  not  entitled  to  mamtain 
the  action,  the  materials  being  personal  property, 
and  not  passing  to  the  plaintiff  until  delivery,  or 
until  affixed  to  the  freehold.  Johnson  v.  Hunt, 
11  Wend.  137. 

87.  Replevin  lies  for  the  recovery  of  parish 
records.     Sawyer  v.  BeUdwin,  11  Pick.  492. 

IV.    Writ,  Pleadings,  and  Evidence. 

88.  A  writ  of  replevin  must  specify  the  goods 
and  chattels  to  be  replevied,  or  it  may  be  quashed, 
even  afler  an  appearance  has  been  entered.  Sned' 
eker  v.  Qitidk,  6  Halst.  179. 

89.  A  writ  of  replevin,  tested  at  one  term,  and 
returnable  at  the  next  term  but  ono,  (an  entire 
term  intervening,)  is  voidable.     Cayward  v.  Doo 
Uale,  6  Cow.  602. 

90.  In  Connecticut,  it  is  not  essential  to  the 
regularity  of  a  writ  in  replevin  that  the  bond 
should  appear  at  length  on  the  face  of  the  writ, 
or  that  it  should  disclose  the  fact  that  the  prop- 
erty to  be  replevied  belonged  to  the  plaintiff,  or 
had  been  impounded  or  distzained.  Watson  v. 
Watson,  9  Conn.  140. 

91.  A  writ  to  replevy  goods,  taken  by  attach- 
ment, is  not  an  adversary  suit,  but  a  mandatory 
precept,  and  ought  to  be  directed  to  the  officer 
who  served  the  attachment.  Denison  v.  Ray- 
mond,  Kirby,  274. 

92.  The  declaration,  in  replevin,  should  not 
include  any  property  not  taken  under  the  writ 
of  replevin.  Sanderson  v.  Marks,  1  Har.  4lt  Gill, 
252. 

93.  In  replevin  for  articles  not  distrained,  it  is 
sufficient  if  the  taking  be  laid  in  the  county. 
Muck  V.  Folkroad,  1  Browne,  60. 

94.  An  omission  to  allege  damage  in  the  deo- 
laration,  in  replevin,  is  fatal.  Paget  v.  Brayton^ 
2  Har.  &  J.  350. 

95.  In  replevin,  the  declaration  must  state  a 
place  certain,  within  the  village  or  town ;  but 
the  omission  may  be  cured  by  the  defendant's 
pleading  over.    Gardner  v.  Humphrey,  10  Johns. 

96.  On  the  issue  of  <*no  rent  in  arrear,"  the 
title  of  the  plaintiff  does  not  come  in  question 
Williams  V.  Smith,  10  S.  &  R.  203. 

97.  A  plea  of  property  in  the  defendant  or  a 
stranger,  in  replevin,  must  traverse  the  right  of 
the  plaintiff.     Rogers  v.  Arnold,  12  Wend.  30. 

98.  The  want  of  a  plea,  in  replevin,  is  not 
cured  by  verdict.  Leeky  v.  M'Dermot,  5  S.  &  R. 
331. 

99.  If  tenants  in  common  join  or  are  joined 
in  a  suit,  they  may  plead  jomtly ;  but  if  escb 
proceeds  for  his  own  interest,  each  must  avow 
for  himself.  Talvande  v.  Cripps,  3  M'Cord, 
147. 

100.  A  plea,  that  the  property  of  the  goods  is 
in  a  stranger,  not  in  the  plamtiff,  is  a  good  bar  to 
the  action  of  replevin.  Martin  v.  Ray,  1  Blackf 
291. 

101.  A  plea  of  property  in  a  stranger  is  good 
in  bar  or  i^tement  of  an  action  of  replevin,  and 
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•atitlefl  the  party  to  a  return  withoot  an  ayowiy. 
Harrison  v.  M'fntosh,  1  Johns.  380. 

103.  Upon  plea  of  property  found  for  the  de- 
fendant, in  replevin,  he  ia  not  entitled  to  an 
order,  in  the  nature  of  a  writ  of  inquiry,  to  aaaess 
the  damages  by  him  sustained  in  consequence  of 
the  loss  of  possession  by  the  execution  of  the 
writ  of  replevin.  Hopewell  v.  Pries^  2  Har.  A 
Gill,  275. 

10i3.  The  ^neral  provisions  of  the  statute  of 
New  York,  giving  leave  to  a  plaintiff  to  reply, 
and  to  a  defendant  to  rejoin  several  matters,  with 
leave  of  the  court,  are  not  applicable  to  an  action 
of  replevin.  People  v.  Supervisors  of  Schoharie^ 
6  Wend.  505. 

104.  A  general  replication,  de  injuriay  &c.,  to 
an  avowry,  is  bad  on  special  demurrer.  Hopkins 
V.  Hopkins^  10  Johns.  369. 

105.  In  Ohio,  in  replevin,  the  plaintiff  may  put 
in  a  double  replication.  Cotter  v.  Doty.  5  Ham. 
393. 

106.  In  replevin,  a  replication,  to  a  plea  of 
property  in  a  stranger,  that  the  defendant  en- 
tered the  house  of  the  plaintiff  in  the  night-time, 
and  took  the  goods,  is  no  answer  to  the  plea. 
Harrison  v.  M'inlosh,  1  Johns.  380. 

107.  Where  a  plaintiff  replies  a  claim  of  prop- 
erty to  a  plea  justifying  a  taking  of  goods  under 
a  plaint  in  replevin,  he  must  designate  the  time 
of  the  claim  with  precision,  so  tnat  issue  can 
be  taken  upon  it.  Lisher  v.  Piirson^  2  Wend. 
345. 

108.  Where  the  defendant  jnsti6es  the  taking 
of  the  beasts  as  a  distress  damage-feasant,  the 
plaintiff  may  reply  that  the  avowant,  afler  ma- 
king the  distress,  abused  it,  so  as  to  render  him 
a  trespasser  ab  initio.  Hopkins  v.  Hopkins^  10 
Johns.  369.  As  if  he  impounded  the  cattle  afler 
making  the  distress,  without  having  the  damage 
previously  assessed  by  the  fence-viewers,  tb. 
And  the  plaintiff  shall  recover  damages,  as  in 
trespass,  for  the  unlawful  taking,  ib. 

109.  In  Virginia,  the  defendant,  in  replevin, 
cannot  plead  several  pleas.  Such  error,  bow- 
ever,  is  cured  by  the  statute  of  jeofails  of  1819. 
Vaiden  v.  BeU,  3  Rand.  448. 

110.  A  defendant,  in  replevin,  as  in  other 
pleas,  may  plead  several  pleas.  Martin  v.  Ray^ 
I  Blackf.29]. 

111.  Where  there  is  a  plea  of  property  and 
non  eepit,  and  the  jury  pronounced  upon  the 
last  only,  a  venire  de  novo  will  be  awarded. 
Sprague  v.  KneeUmd^  12  Wend.  161 . 

112.  In  replevin,  a  defendant  may  plead  non 
eepitf  and  property  in  himself  or  a  stranger,  and 
wiU  not  be  compelled  to  elect  by  which  plea  he 
will  abide.     Skuter  v.  Page^  11  Johns.  196. 

113.  Where,  besides  the  plea  of  non  eepit^  in 
an  action  of  replevin,  the  defendant  pleads  prop- 
erty in  a  third  person,  and  prays  a  return,  the 
^ury  must  pass  upon  all  the  issues ;  and  where, 
m  such  case,  it  appeared,  from  the  record  brought 
up  by  a  writ  of  error,  that  the  jury  had  passed 
only  upon  the  plea  of  non  eepit,  jSnding  a  verdict 
for  the  plaintiff,  and  had  omitted  to  pass  upon  the 
plea  of  property,  the  judgment  below  was  re- 
versed, although,  from  the  bill  of  exceptions  at- 
tached to  the  record,  it  appeared  that  all  the 
.ssues  were  found  for  the  plaintiff.  Boynton  v. 
Page,  13  Wend.  425. 

114.  In  replevin,  an  officer  may  plead  the  gen- 
eral issue,  and  give  special  matter  in  evidence, 
without  notice.     Coon  v.  Congden,  12  ib.  496. 

115.  If  a  live  animal  be  replevied,  and  there  is 
judgment  of  retomo  habendo,  it  is  a  good  plea  to 
a  soit  on  the  replevin  bond,  that  tl^e  animal  died 


without  the  defendant*s  default.     Carpenter  v. 
Stevens,  12  ib.  589. 

116.  The  plea  of  eepit  in  alio  loco  does  not  ad- 
mit the  taking,  as  laid  in  the  declaration  and 
the  plaintiff  is  bound  to  show  his  riffht  to  re- 
cover, in  the  same  manner  as  if  the  plea  of  non 
eepit  had  been  interposed.  Williams  v.  Welch, 
5  ib.  290. 

117.  The  avowant  must  set  forth  his  title,  and 
allege  the  estate  of  which  he  is  seized,  or  the 
avowry  is  bad.  Harrison  v.  Mcintosh,  1  Johns. 
380.  Hopkins  v.  Hopkins,  10  ib.  369.  And  a 
f^-ilure  to  do  so  is  not  cured  by  the  plaintiff's 
pleadhig  over,  and  a  verdict  on  issue  joined. 
Bain  v.  Clark,  10  ib.  424. 

118.  In  New  York,  an  avowry,  in  replevin, 
showing  a  conclusive  bar  to  the  action,  is  a  per- 
fect pleading,  requiring  an  answer ;  and,  al- 
though it  follows  immediately  after  a  plea  of 
property  in  a  stranger,  it  is  not  to  be  considered 
as  matter  pleaded  to  induce  a  return  of  the  prop- 
erty, a  party  under  such  plea  being  entitled  to  a 
return  without  avowry  or  cognizance.  People  v. 
A«o  York  C,  P.  2  Wend.  644. 

119.  In  replevin,  where  the  defendant  put  in 
two  avowries  to  one  count  in  a  declaration,  one 
of  which  was  held  good  and  the  other  bad  on 
demurrer,  the  one  held  good  establishing  his 
right  to  distrain,  he  was  considered  to  prevail 
upon  the  whole  record,  and  to  be  entitled  to  liis 
damages  and  costs.  The  plaintiff  was  held  to  be 
entitled  to  recover  his  costs  of  the  demurrer  to 
the  avowry  adjudged  bad,  and  the  costs  of  the 
issues  of  fact  found  in  his  favor.  Wright  v.  Wil- 
liams, 2  ib.  632. 

120-  A  plea  of  non-tenure  to  an  avowry  for 
rent,  setting  forth  seizin  in  A,  and'  deducing 
title  from  him  to  the  avowant,  and  also  showing 
a  reversionary  interest  in  the  avowant  afler  the 
termination  of  the  demise  under  which  the  dis- 
tress was  made,  admits  the  seizin  and  the  demise 
to  the  avowant  from  the  tenant  of  the  freehold  ; 
it  only  puts  in  issue  the  demise  under  which  tbe 
distress  was  taken.  Bloomer  v.  Juhd,  8  ib.  448. 
So  the  plea  of  riens  in  arrere  admits  the  title  of 
the  defendant,  as  stated  in  the  avowry,  which, 
therefore,  need  not  be  proved,  unless  the  plea  be 
accompanied  by  a  plea  of  non-tenure,  ib. 

121.  Where  the  defendant  in  his  avowry  states 
the  precise  house  or  place,  the  plaintiff  may  trav- 
erse the  place  in  the  avowry,  though  not  de« 
scribed  with  certainty  in  the  declaration.  Oard' 
ner  v.  Humphrey,  10  Johns.  53.  But  where  the 
plaintiff  does  not  traverse  the  place  in  the  avow- 
ry, but  joins  issue  on  the  tenancy,  the  locus  in 
quo  is  rendered  immaterial ;  and  the  plaintiff  may 
show  the  taking  of  the  goods  in  another  place 
than  the  house  demised,  especially  where  the 
goods  were  removed  from  such  house,  leaving 
the  rent  unpaid,  and  were  seized  within  30  days 
thereafter,  ih. 

122.  If  the  plaintiff  means  to  make  the  place 
material,  he  must,  in  his  plea  in  bar,  or  replica- 
tion to  the  avowry,  traverse  the  taking  in  the 
place  alleged  in  the  avowry,  and  take  issue  there- 
on, ih.  * 

123.  An   avowry,  justifying  taking  property 
under  a  fieri  facias,  must  aver  that  it  was  the 
property  of  the  defendant  in  the  execution,  and 
subject  to  the  execution.     Dillon  v.  Wright,  4  J 
J.  Marsh.  254. 

124.  A  plea  to  an  avowry  or  cognizance,  in  re- 
plevin, need  not  allege  any  place  of  taking.  It 
is  enough  that  it  refers  to  the  property  mentioned 
in  the  declaration  and  avowry.  Judd  v.  Fox,  9 
Cow.  259.    The  declaration  in  replevin  stated  the 
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chtttels  to  be  ths  properij  of  the  plaiiitiff.  The 
plea  to  aa  arowry  and  cogniiance  stated  that 
the  propertj  and  poeaeflsion  of  the  chattelf  were 
in  the  plaintiff.  Held,  no  departure  from  the 
declaration,  there  being  nothing  in  the  declara- 
tion inconsistent  with  the  possession  alleged  in 
the  plea.    Judd  v.  jPox,  9  Cow.  259. 

1^.  An  avowry  in  replevin,  faulty  according 
to  the  rules  of  the  common  law,  is  bad,  in  Vir- 

finia,  oo  general  demurrer.     SamthaU  ▼.  G^nuTf 
Leigh.  372. 

126.  An  avowant,  in  an  action  of  replevin, 
cannot  make  cognizance,  as  bailiff  of  his  father, 
for  rent  in  arrear  due  to  his  father,  where  the 
distress  had  been  made  in  the  name  and  in  the 
right  of  the  avowant,  notwithstanding  he  had 
authority  from  his  father  to  make  the  distress. 
Swearinger  v.  Magruder^  4  Har.  6l  M'Hen.  347. 

127.  Where  the  defendant  put  in  five  cogni- 
zances,  acknowledging  the  taking  of  goodn  for 
(distress,  three  of  them  good  and  two  l^d,  snd  a 
general  judgment  of  retamo  hahendo  was  en- 
tered, on  default  of  the  plaintiff  to  plead,  the  judg- 
ment was  reversed  for  deiectiTe  pleading.  Ftke 
T.  GandiUl^  9  Wend.  149. 

128.  In  replevin,  where  the  defendant,  in  his 
avowry,  averred  tluit  the  plaintiff,  as  his  tenant, 
held  and  enjoyed  certain  premises,  for  the  space 
of  seven  years  and  six  months,  under  a  certain 
demise  and  at  a  certain  rent,  and  by  the  evi- 
dence it  appeared  that  the  premises  were  held  by 
the  plaintiff  only  six  years  and  six  months,  the 
variance  was  acyudged  to  be  fatal.  TUe  v.  JVbr- 
ton,  4  ib.  663. 

129.  Where  three  defendants  in  replevin  avow 
for  rent  in  arrear,  and  a  fourth  makes  cogni- 
zance, proof  of  a  demise  by  one  is  not  sufficient 
to  support  the  issue.  Ewing  v.  VanarsdtUl^  1  8. 
&>  R.  370. 

130.  Under  a  plea  ofntm  cepit^  in  replevin,  the 
court  will  not  permit  the  defendant  to  give  special 
matter  in  evidence,  in  justification.  M'Farlmnd 
V.  Barker y  1  Mass.  153. 

131 .  In  replevin,  the  former  owner  of  the  goods 
replevied  cannot  prove  that  he  had  sold  them  to 
the  plaintiff,  and  that  they  had  subsequently  been 
sola  under  execution  upon  the  judgment  of  a 
third  person,  and  purchased  by  the  defendant. 
Giese  v.  Thomasy  7  Har.  dt  J.  458. 

132.  In  an  action  on  a  replevin  bond,  executed 
on  suing  out  a  writ  of  replevin  for  negro  slaves, 
which  writ  was  noL  prosstd,  and  the  plaintiffs 
were  kept  out  of  possession  for  nearly  a  year,  the 
defendant,  in  order  to  show  the  declarations  of  the 
plaintiffs  that  the  slaves  were  of  no  value,  ofiered 
to  ask  a  witness  the  following  question :  **  Did 
you  hear  the  plaintiffs,  at  any  time  in  October, 
1809,  say  that  thev  knew  where  the  negroes 
were  ;  that  they  had  lefl  their  possession  by  Uieir 
orders,  and  that  they  would  take  no  stops  to  re- 
gain the  possession  of  them  ;  and  that  they  did 
not  wish,  and  would  not  allow,  them  to  return  ?  " 
Held,  that  the  question  was  inadmissible,  and 
need  not  be  answered.     Pyt  v.  IVood^  3  ib.  504. 

133.  The  declaration,  in  an  action  of  replevin, 
stated  the  taking  of  the  property  to  be  in  Gay 
Street,  from  the  dwelling-house  of  the  plaintiff. 
Held,  that  evidence  of  the  defendant's  having 
taken  the  property  in  Gay  Street  was  sufficient, 
without  proving  that  be  took  it  from  the  dwell- 
ing-house of  the  plaintiff.  Faffet  v.  Bravton.  2 
ib:350.  «  y     » 

134.  In  replevin,  upon  the  issue  of  non  eepit^ 
proof  that  the  defendant  took  the  goods  as  mar- 
shal is  sufficient  proof  of  the  caption.  D*  Wolf 
▼.  JSarriSf  4  Mason,  515, 


135.  In  a  rait  npon  a  rejUevin  bond,  tb«  plain- 
tiff must  prove  the  return  of  an  execution  unsat- 
isfied in  whole  or  in  part,  though  the  plea  of  nam 
est  factum  alone  be  interposed.  Cowdin  t.  JKan- 
fox,  12  Wend.  120. 

136.  No  evidence  will  be  admitted,  in  Penn- 
sylvania, to  contradict  the  sheriff's  return  of 
dongatuTy  sfter  judgment  de  retomo  kahendo  in  re- 
plevin.    FkUlips  V.  Hyde^  1  Dall.  439. 

137.  Where  a  stranger  brings  replevin  against 
a  landlord  for  his  goods  distrained,  the  tenant  is 
a  witness  to  prove  that  the  goods  belong  to  the 
landlord.    M*Conaky  v.  Kepler^  3  Pennsyl.  467. 

138.  Where  the  defendant  in  replevin  avowed 
the  taking,  in  a  house  occupied  by  N.,  Ibr  rent 
due  by  N.  to  him,  and  the  plaintiff  replied  no 
rtnt  in  arrear,  it  was  held,  N.  was  not  a  wit- 
ness for  the  plaintiff.  Ruehr.  FUekwire^  J7  S. 
dbR.  82. 

139.  A  surety  in  a  replevin  bond  is  not  a  com- 
petent witness  for  the  plaintiff  in  replevin.  San* 
dersen  v.  Marks^  1  Har.  db  Gill,  252.  Morlion  v. 
BeaU,  2  ib.  136. 

V.    Verdict,  Judgment^  and  Damages. 

140.  In  an  action  of  replevin,  where  the  de- 
fendant pleaded  property  in  himself  and  others, 
representatives  of  A,  property  in  B,  and  also 
property  in  himself  alone,  and  issues  were  joined, 
and  the  jury  found  for  the  defendant  on  the  first 
plea  alone,  disregarding  the  other  issues,  held, 
that  this  finding  was  sufficient.  Ramsey  v.  Wo- 
ters,  1  Mis.  406. 

141.  In  an  action  of  replevin,  where  a  par^ 
pleads  property  in  a  stranger,  and  it  is  found  for 
him,  held,  that  such  finding  is  eonclnsive  be- 
tween the  same  parties  in  another  snit  for  the 
same  property,  and  a  title  acquired  firom  the 
stranger,  aAer  the  first  finding,  precludes  the 
party  pleading  such  a  plea  firom  showing  a  prior 
title  in  himself.    Penrose  v.  Green^  ib.  774. 

142.  A  general  verdict,  in  replevin,  for  the  de- 
fendant, upon  different  and  inconsistent  pleas,  is 
bad.  The  verdict  should  specify  whether  it  is 
founded  upon  the  right  of  property  or  possessi<m. 
Hemson  v.  Sajftn,  7  Ham.  (Part  2d,)  932. 

143.  In  replevin,  where  a  plea  of  property  is 
interposed  as  well  as  a  plea  of  mm  ccp^,  a  verdict 
for  the  plaintiff  upon  the  latter  plea  determines 
nothing  between  the  parties  except  the  takingv 
and  the  plaintiff  is  not  entitled  to  recover  unleM 
the  other  issue  be  also  found  fiur  him.  Bemms  ▼. 
Beekman,  3  Wend.  667.  But  see  S.  C.  7  Cow. 
30. 

144.  Where  judgment  is  rendered  against  a 
plaintiff  in  replevin,  and  there  is  no  other  plea 
than  non  cepit,  the  defendant  is  not  entitled  to 
judgment  pro  retorwo  kahendo.  People  v.  Jfiag^ 
ara,  4  Wend.  217. 

145.  In  replevin,  the  defendant  pleaded,  Ist, 
Ron  cepit ;  2d,  an  avowry,  averring  the  goods  ta* 
k^n  to  be  his  property ;  to  which  the  plaintiff 
replied,  and  took  issue,  &c.  The  jury  found  a  gen- 
eral verdict  for  the  plaintiff,  on  the  issue  of  nam 
cepit,  without  any  finding  as  to  the  other  issue>. 
and  judgment  was  given  according  to  the  verdict. 
Thompson  v.  Button^  14  Johns.  84. 

146.  In  an  action  of  replevin,  in  Virginia,  the 
court  will  hear  evidence  after  verdict,  tending  to 
show  that  the  landlord  distrained  for  more  rent 
than  was  due,  in  order  to  avoid  the  entry  of  judg* 
ment  for  double  the  value  of  the  rent,  and  con- 
fine the  same  to  the  rent  only.  Maxtodl  v.  Lights 
1  Call,  117. 

147.  A  verdict,  on  a  pka  of  **  no  ren  in  arrear," 
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Ihat  the  defendant  have  dami^ee-  and  coeta,  and  a 
judgment  thereon,  that  he  have  a  return  of  the 
goods,  and  damages  and  costs,  are  regular.  Smith 
V.  Aurund,  10  S.  &,  R.  92. 

14d.  A  judgment  for  the  plaintiff  in  replevin 
is  for  damages  and  costs.  Fkilips  v.  Harriss,  3 
J.  J.  Marsh.  121. 

149  A  judgment  for  the  defendant  in  replevin 
is  for  a  restoration  of  the  property,  and  costs,  ib, 

150.  By  the  Kentucky  sUtute  of  1830,  the 
damages  given  to  the  plaintiff  in  replevin,  (if  the 
value  of  the  property  do  not  exceed  the  amount 
of  the  execution,)  are,  the  value  of  the  property, 
with  ten  per  cent,  thereon,  and  legal  interest 
from  the  time  when  the  writ  of  replevin  was  ex- 
ecuted, the  taxed  costs  of  tlie  replevin  suit,  and 
reasonat>le  attorney's  fees.-  Yantes  v.  Burdittj  2 
Dana,  254. 

151.  In  replevin,  where  it  appears,  by  the  offi- 
cer's return,  that  he  had  restored  the  property 
replevied,  it  is  error  to  render  a  judgment  retomo 
habendo^  nor  will  a  rtmittitur  of  the  damages  cure 
the  error.     Harrod  v.  HtZ/,  ib.  165. 

152.  In  replevin  of  property  distrained  for  rent, 
where  an  avowry  is  made,  the  amount  for  which 
it  is  made  is  the  real  matter  in  dispute,  and  the 
damages  are  nominal  merely.  Peyton  v.  Robert" 
son,  9  Wheat.  527.  • 

153.  On  a  verdict  for  the  plaintiff  in  replevin, 
on  the  plea  of  property,  the  jnrv  should  find  the 
value  of  the  goods,  and  assess  damages  for  their 
detention,    frartur  v.Aughembaugky  15  S.  &.  R.  9. 

VI.   Replevin  Bond,  and  Action  upon  it, 

154.  The  bond  in  replevin  is  in  lieu  of  the 
property  attached.    Buel  v.  Davenport,  1  Root, 

155.  The  bond  in  replevin  comes  in  place  of 
the  property,  and  must  respond.  Webster  v. 
Price,  ib.  56. 

J56.  The  plaintiff's  bond  in  replevin  is,  in 
consideration  of  law,  no  security.  Smith  v. 
Traid,  ib.  165. 

157.  Where  a  replevin  bond  was  sued  on, 
dated  prior  to  the  execution  on  which  it  pur- 
ported to  be  taken,  the  presumption  of  law  is,  that 
there  was  a  mistake  in  the  date  of  one  of  them. 
Cook  V.  Bank  of  Kentucky,  5  J.  J.  Marsh.  163. 

158.  It  is  no  objection  to  the  validity  of  a  re> 
plevin  bond,  in  the  first  person  plural,  and  signed 
by  both  principal  and  security,  that  the  name  of 
the  security  does  not  appear  in  the  body  of  the 
bond.     Clarke  v.  Bell,  2  Litt.  164. 

159.  Under  the  Kentucky  sUtnte  of  1799,  the 
replevin  bond  need  not  state  that  the  execution 
was  levied  on  the  real  or  personal  property  of 
the  defendant,  nor  that  it  was  entered  into  for 
estate  taken  on  execution  and  restored  to  the 
debtor.    Meauz  v.  Rutgers,  Ky.  Dec.  341. 

160.  It  is  no  objection  to  the  validity  of  a  re- 
plevin bond,  that  the  condition  contams  a  pro- 
vision for  the  indemnity  of  the  ^eriff.  fVhitte^ 
more  v.  Janes^  5  N.  Ham  p.  362. 

161.  Under  t^  Virginia  statute,  in  a  three 
months'  replevin  bond,  the  condition  ought  to 
state  that  the  property  was  restored  to  the 
debtor.     GUssford  v.  Hackett,  3  Call,  193. 

162.  A  return  of  the  goods  to  the  sheriff  is  no 
answer  to  an  action  on  the  replevin  bond.  The 
return  required  by  the  bond  is  a  return  to  the 
party  from  whom  they  were  taken,  in  pursuance 
of  the  judgment  of  the  court,  not  a  mere  re- 
delivery to  the  sheriff.  Qould  v.  Warner,  3 
Wend.  54. 

163.  The  oandition  of  a  myfevia  boad,  thai  the 


party  shall  prosecute  his  suit  with  effect,  is 
broken  when  judgment  passes  against  him ;  and 
the  defendant  in  uie  suit,  in  such  case,  is  entitled 
to  an  assign  nnent  of  the  bond.  ib. 

164.  Although  a  party  takes  judgment  for  a 
return  of  the  goods,  he  is  entitled  to  an  assign- 
ment of  the  replevin  bond.  And  any  defendant 
in  a  replevin  suit,  in  case  of  distress  for  rent,  is 
entitled  to  such  an  assignment,  ib, 

165.  Replevin  bonds  are  not  within  the  mean- 
ing of  the  act  of  New  York,  requiring  an  assign- 
ment of  breaches,  and  an  assessment  of  damages. 
The  judgment  is  entered  for  the  penalty.  t6. 

166.  A  replevin  bond  is  assignable  only  in 
cases  where  the  goods  replevied  were  taken  as  a 
distress  for  rent,  and  such  fact  must  be  averred 
in  a  declaration  by  assignees,  or  it  will  be  bad. 
Knapp  V.  Colburn,  4  ib.  616. 

167.  Judgment  will  not  be  arrested,  because 
there  were  not  two  sureties  on  the  replevin  bond. 
De  Bow  V.  JSpplegate,  3  M'Cord,  44.  The  stat* 
ute  of  George  2,  requiring  two  sureties  on  a 
replevin  bond,  is  not  in  force  in  South  Carolina. 
ib. 

168.  A  bond  taken  in  replevin,  for  goods  dis- 
trained for  rent,  is  good  if  signed  by  the  original 
lessee,  though  not  the  tenant  in  actual  posses- 
sion, nor  the  owner  of  the  property  distrained,  if 
he  hath  assigned  to  a  third  person  without  the 
privity  or  assent  of  the  lessor.  Ferguson  v. 
Moor,  2  Wash.  54. 

169.  In  New  Hampshire,  a  replevin  bond  is  to 
be  taken  in  the  name  of  the  sheriff.  Whittemore 
V.  Jones,  5  N.  HCmp.  362. 

170.  A  bond,  to  replevy  goods  taken  in  attach- 
ment, is  properly  made  payable  to  the  sheriff. 
Mkins  V.  Allen,  1  Stew.  130. 

171.  In  replevin,  if,  on  a  judgment  for  the  de- 
fendant, and  a  writ  de  retorno  kabendo,  the  sher 
iff  takes  possession  of  the  thing  replevied,  this  is 
a  lawful  delivery  of  possession  to  the  defendant, 
and  a  substantial  compliance  with  the  condition  of 
the  replevin  bond.    Carrico  v.  Taylor,  3  Dana,  33. 

172.  A  replevin  bond,  taken  under  the  attach- 
ment laws  of  Alabama,  should  be  executed  to  the 
attaching  officer,  who  must  assign  the  same  to 
the  plaintiff  in  attachment,  before  he  can  main- 
tain an  action  thereon  in  bis  own  name.  Sartin 
V.  Weir,  3  Stew.  6l  Port.  421. 

173.  A  bond  taken  in  replevin,  for  property 
distrained  for  rent,  in  Virginia,  must  be  returned 
to  the  court  to  which  the  officer  levying  the  dis* 
tress  belongs,  or  to  the  court  of  that  county  in 
which  the  land  lies.  Ferguson  v.  Moor,  2  Wash. 
54. 

174.  The  obligor  in  a  replevin  bend  is  not 
estopped  from  correcting  errors  ooeurring  prior 
to  judgment.     Case  v.  Rthelin,  1  J.  J.  Marsh.  29. 

175.  A  replevin  bond,  to  prosecute  a  eait  in 
replevin  in  another  state,  is  not  a  replevin  bond 
within  the  New  York  statutes.  Livingston  v. 
Superior  Court,  10  Wend.  545. 

176.  If  a  person  sues  out  a  writ  of  replevin  tfor 
property  taken  in  execution,  enters  into  a  bond 
with  sureties  to  prosecute  his  writ,  and  has  a 
delivery  of  the  property  to  him  thereupon,  and 
the  writ  of  replevin  is  afterwards  quashed  as  hav- 
ing issued  improvidentiv,  the  plaintiff  in  replevin 
and  his  sureties  are  liable  upon  the  bond.  Roman 
V.  Stratum,  2  Bibb,  199.  The  recital  in  the  bond 
is  prima  facie  evidence  of  the  amount  of  the  exe- 
cution ;  and  the  value  of  the  property  taken  from 
the  offioer  by  the  replevin,  not  exceeding  the 
amount  of  the  execution,  is  the  meaaure  of  dam- 
ages. t6. 

177.  ▲  jadgoM&t  for  a  aertata  vosot  with  iatar 
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est  from  t  preyions  Hate,  was  replevied,  and  after- 
wards, on  a  writ  of  error,  altered  as  respected  the 
interest.  Held,  that  this  did  not  affect  the  valid- 
ity of  the  replevin  bond.  Weaver  v.  Fields  1 
Blackf.  334. 

178.  A  judgment  must  be  obtained  in  the  re- 
plevin suit,  and  a  retorno  habendo  awarded,  before 
an  action  can  be  sustained  on  a  replevin  bond. 
Pemble  v.  Clifford^  3  M'Cord,  43. 

179.  Scire  facias  is  the  proper  remedy  on  a 
replevin  bond,  under  the  attachment  laws  of 
Alabama  of  1807  and  1812.  Sartin  v.  Weir,  3 
Stew.  &  Port.  421. 

180.  A  scire  facias  on  a  replevin  bond  cannot 
be  resorted  to,  unless  a  writ  jtro  retorno  habendo 
be  issued,  and  returned  elongata,  Pemble  v. 
Clifford,  2  M'Cord,  31. 

181.  In  an  action  on  a  replevin  bond,  it  is  not 
necessary  to  aver  the  issuing  of  a  writ  de  retorno 
habendo,  and  a  return  of  elongata.  In  an  ac- 
tion against  the  sheriff',  under  the  4th  section  of 
the  replevin  act  of  New  York,  for  taking  insuf- 
ficient security,  such  averments  are  necessary. 
Knapp  V.  Colbum,  4  Wend.  616. 

182.  In  an  action  on  a  replevin  bond,  in  New 
York,  it  is  not  necessary  to  allege  the  title  or  estate 
of  the  defendant,  in  the  action  of  replevin  in  the 
premises  fbr  the  rent  of  which  the  distress  was 
made ;  nor  to  aver  the  making  of  an  affidavit 
previous  to  a  distress  for  rent  in  the  city  of  New 
York;  nor  to  state  the  avowry  or  cognizance. 
Govld  V.   Warner,  3  Wend.  54. 

183.  Declaration  on  a  replevin  bond,  given  by 
§  46  of  the  Vermont  judiciary  act  of  1797,  need  not 
allege  demand  of  the  property  replevied  upon  the 
execution  in  the  original  suit,  or  notice,  to  either 
of  the  obligors  in  the  bond,  of  the  issuing  of  the 
execution  and  its  delivery  to  the  officer.  WeUter- 
bee  V.  Colby,  6  Verm.  647. 

184.  It  is  a  good  defence  to  an  action  on  a  re- 
plevin bond,  in  attachment  against  the  sureties, 
that  the  sheriff  was  notified  to  retain  the  property 
in  his  custody,  by  virtue  of  the  proceedings  un- 
der which  it  was  attached ;  and  that  he  delivered 
the  possession  thereof  to  a  stranger,  who  eloigned 
it  from  the  state.     M'Rae  v.  M'Lean,  3 Port.  138. 

185.  A  suit  on  a  replevin  bond  cannot  be 
brought  unless  a  writ  of  retorno  habendo  is  re- 
turned unsatisfied  in  whole  or  in  part.  Cowden 
V.  Pease,  10  Wend.  333. 

186.  In  an  action  upon  a  replevin  bond,  the 
defendant  pleaded  general  performance.  The 
plaintiff  replied,  afler  setting  out  the  proceed- 
ings in  replevin  and  the  judgment  for  a  return, 
that  the  defendant  had  not  made  a  return  of  the 
said  goods,  or  any  of  them,  and  did  not  prosecute 
his  suit  with  effect.  The  defendant  rejoined, 
that  the  goods,  &c.,  mentioned  in  the  replication, 
were  not  replevied  and  delivered  to  him  under 
*he  writ  of  replevin  in  the  replication  mentioned, 
and  that  he  did  prosecute  his  suit  to  effect.  The 
olaintiff  demurred  specially  to  this  rejoinder. 
Held,  that  the  objection  of  duplicity  could  not  be 
sustained ;  but  that  the  fact  of  the  non-replevy  and 
delivery  of  the  goods  under  the  original  writ  was 
BO  alleged,  in  the  rejoinder  in  this  cause,  as  not 
to  be  decisive  of  the  right  of  action,  as  a  part  and 
not  the  whole  might  have  been  replevied  and  de- 
livered ;  and  therefore  that  the  issue  was  imma- 
terial, and  the  rejoinder  bad.  Doogan  v.  Tyson, 
6  Gill  &,  Johns.  453. 

187.  Judgment  ouffht  not  to  be  rendered,  on  a 
three  months  replevin  bond,  for  interest  from  a 
day  anterior  to  the  date  of  the  bond.  It  should 
be  for  interest,  from  that  date,  on  the  rent  and 
coftts  of  the  diirtiess.   If  the  interest  is  from  snch 


anterior  day,  it  may  be  deducted  as  erroneous,  on 
appeal,  and  judgment  entered  for  the  right  sum. 
Williams  v.  Howard,  3  Munf.  277. 

188.  In  an  action  upon  a  replevin  bond,  the 
defendants,  who,  in  their  action  of  replevin,  had 
discontinued  upon  their  own  motion,  suffered 
judgment  to  go  by  default.  Upon  the  execu- 
tion of  the  writ  of  inquiry  to  assess  the  plaintiff's 
damages,  the  defendants  were,  notwithstanding, 
permitted  to  give  evidence  of  their  title  to  the 
articles  replevied,  in  mitigation  of  damages.  BeU 
V.  Worthington,  3  Gill  Sl  Johns.  247. 

189.  The  plaintiff,  in  action  on  a  replevin  bond, 
declared  that,  in  virtue  of  such  bond,  the  estate 
attached  was  ^*  replevied  and  taken  from  the 
plaintiff,  and  delivered  to  the  defendanta ; "  on 
demurrer,  tliat  he  had  not  set  forth  any  right  in 
himself  to  the  estate.  Held,  that  it  was  sufficient ; 
that  the  description,  as  of  '*  the  estate  in  said 
writ  of  replevin  mentioned,"  was  sufficient ;  and 
that  it  was  not  necessary  to  allege  a  special  de- 
mand of  the  property  replevied.  Cushenden  v. 
Harman,  2  Tyler,  431 . 

190.  A  plea  to  an  action  on  a  replevin  bond, 
given  in  attachment,  that  the  property  attached 
and  replevied  did  not  belong  to  the  defendant 
in  attaciimcnt,  but  to  a  stranger  who  had  seized 
it,  is  bad.     Sartin  v.  Weir,  3  Stew.  &  Port.  421. 

191.  A  sued  out  a  writ  of  replevin  against  B, 
and  gave  bond  in  the  form  prescribed  by  law,  but 
neglected  to  enter  his  suit  at  the  term  of  the 
court  to  which  it  was  returnable ;  whereupon  B 
filed  a  complaint  for  his  costo,  omitting  therein  to 
pray  for  a  return  of  the  goods.  Execution  issued 
for  the  costa  only,  and  was  satisfied,  and  then  B 
brought  his  suit  on  the  replevin  bond.  Held, 
that  the  action  could  not  be  maintained.  Petty 
grove  V.  Hoijt,  2  Fairf.  66. 

192.  A  sheriff  took  a  bond  in  South  Carolina, 
in  an  action  of  replevin,  conditioned  for  the 
prosecution  of  the  suit  with  effect,  or  the  return 
of  the  goods,  or  payment  of  their  value.  A  breach 
was  assigned,  that  the  plaintiff  in  replevin  had 
not  prosecuted  his  suit  with  effect;  and  it  was 
held,  on  demurrer,  that  the  breach  assigned  war 
insufficient  under  the  act  of  1808,  but  that  the 
bond  was  not  void.  Duggan  v.  England,  Har- 
per, 215.  The  bond,  in  such  a  case,  must  be  not 
only  for  the  return  of  the  goods,  but  also  for  the 
rent  due,  and  costa.  ib. 

See  132,  Arts. 

VII.    Officer, 

193.  A  sheriff  may  accept  a  replevin  bond,  in 
New  York,  with  only  one  surety,  at  his  peril. 
Kesler  v.  Haynes,  6  Wend.  547. 

194.  The  sherif  is  liable  if  he  takes  inadequate 
security  upon  a  replevin  bond.  Murdoch  v.  Wil' 
1  Dall.  341.  The  measure  of  damages,  in  an 
action  against  him  for  such  neglect,  is  the  value 
of  the  distress  at  the  time  of  the  replevin,  ib. 

195.  The  sheriff  is  responsible  for  the  suffi- 
ciency of  the  sureties,  in  a  replevin  bond,  at  the 
end  of  the  suit,  and  not  alon%  at  the   time  of 
taking  the  bond.  Oxleyy.  Cowperthwaite,  ib.  349 
Pearce  v.  Humphreys,  14  S.  &  R.  23. 

196.  If  the  sheriff  refuse  the  defendant  in  re- 
plevin a  reasonable  time  to  find  security,  before 
the  goods  in  question  are  removed,  he  is  liable  in 
trespass.     Hocker  v.  Strieker,  1  Dall.  225. 

197.  Where  poods  not  taken  as  a  distress  for 
rent  are  replevied,  the  sheriff  is  not  bound  to 
take  a  bond.  The  nature  of  the  security,  in  such 
case,  is  left  to  his  discretion,  and  is  not  assign- 
able so  that  the  defendant  in  replevin  may  sun- 
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tain  tn  action  opon  it  in  hit  own  name.  Knapp  ▼. 
CoUniTH,  4  Wend.  616. 

198.  Altnongn  a  partionlar  manner  may  be 
prescribed,  by  statute,  in  which  a  sheriff  shall 
proceed  in  replevin,  yet  it  does  not  destroy  the 
right  of  individuals  to  enter  into  any  private 
agreement  which  may  answer  the  purpose  of  the 
formal  proceeding  of  the  sheriff  in  taking  a  bond. 
Rabb  V.  Kilgore,  1  N.  <&  M.  331. 

199.  In  New  York,  on  a  return  of  dongata  to 
the  writ  of  retomo  habendo^  in  replevin,  it  is 
not  necessary  to  issue  a  scire  facias  against  the 
pledges,  but  the  defendant  may  have  Lis  action 
on  the  case  against  the  sheriff,  where  he  has 
taken  insufficient  security.  Gibbs  v.  Bull,  18 
Johns.  435.  Where  the  declaration  against  the 
sheriff  is  under  the  8th  section  of  the  statute,  (1 
N.  R.  L.  91,)  which  applies  only  to  distresses  for 
rent,  the  plaintiff  cannot  claim  damages  beyond 
the  value  of  the  goods  eloigned  ;  for  the  security 
required  by  this  section  is  only  for  the  prosecu- 
tion of  the  suit,  and  for  the  return  of  the  goods, 
&c.  ib.  The  declaration  against  the  sneriff 
must  allege,  that  a  writ  of  retorno  habendo  had 
been  issued,  and  el4mgata  returned,  or  it  is  bad 
on  demurrer,  ib.  It  must  also  pursue  the  words 
of  the  statute,  and  allege  that  the  sheriff  made 
deliverance,  Ac.,  without  taking  security,  d&c., 
'*  to  prosecute  the  suit  and  to  return  the  same,  if 
return  thereof  shall  be  adjudged."  ib.  Under  the 
4th  section  of  the  statute,  the  sheriff  may  take 
such  security  as  he  pleases,  in  his  own  name, 
and  at  his  own  peril,  ib.  Though  this  section 
does  not  provide  that  the  sheriff  shall  assign  the 
bond  to  the  defendant  in  replevin,  it  seems,  that 
the  court  would  compel  an  assignment  of  it  for 
his  benefit,  ib. 

200.  The  sheriff  received  a  plaint  in  replevin, 
on  which  the  property  was  delivered,  but  he 
omitted  to  summon  the  defendant  till  after  the 
next  term ;  the  common  pleas  set  aside  the  sum- 
mons as  irregular,  and  ordered  an  alias  summons 
to  issue :  holden  good.  Ex  parte  Johnson,  7 
Cow.  424. 

201.  In  New  York,  a  sheriff  may  not  remove 
goods  levied  upon  by  a  plaint  in  replevin,  after  a 
claim  of  property  interposed,  even  for  the  pur- 
pose of  safe  keeping,  until  the  claim  be  tried : 
after  such  claim,  the  defendant  cannot  be  dispos- 
sessed.    Ldsher  v.  Pierson,  2  Wend.  345. 

202.  On  a  writ  of  replevin  for  about  400  tons 
of  bog  ote,  the  sheriff  is  not  authorized  to  de- 
liver to  the  plaintiff  720  tons.  De  Witt  v.  Mor- 
ris, 13  Wend.  496.  Where,  however,  the  sher- 
iff did  execute  such  a  writ,  and  delivered  to  the 
plaintiff  720  tons  of  ore,  and  the  defendants  ob- 
tained judgment  of  return,  and  executed  a  writ 
of  inquiry  to  assess  the  value  of  the  property  and 
damages  for  the  detention,  it  was  held,  that  it 
was  competent  for  the  plaintiff  to  show,  in  miti- 
gation, that,  shortly  after  the  delivery  of  the 
property  to  him,  the  defendants  repossessed 
themselves  of  the  greater  part  thereof,  ib. 

203.  In  the  execution  of  a  writ  of  replevin,  the 
sheriff  must  deliver  to  the  plaintiff  all  the  goods 
replevied ;  and  a  symbolical  delivery  is  not  suffi- 
cient, unless  with  the  consent  of  the  plaintiff; 
and  whether  or  not  the  plaintiff  did  so  consent, 
is  a  question  of  fact  for  the  jury.  Hayes  v. 
iMsby,  5  Har.  &,  J.  485. 

204.  A  return  by  a  sheriff,  to  a  writ  of  replevin, 
that  the  goods  were  replevied  and  delivered,  is 
prima  fade  evidence  that  the  goods  were  deliv- 
ered according  to  the  return,  ih. 

205.  If  goods  seized  by  the  marshal  of  an  un- 


incorporated town,  by  virtue  of  a  legal  precept, 
be  unlawfully  taken  out  of  his  possession,  he  can 
support  an  action  of  replevin  for  them  against 
the  wrong-doer.     Fitch  v.  Dunn,  3  Blackf  142. 

206.  An  officer  who  had  attached  goods  of  A, 
in  an  action  by  B,  who  had  a  lien  on  them 
against  C,  was  permitted  to  justify  in  replevin  by 
A,  under  B*s  lien,  as  his  servant,  although  the 
attachment  was  void,  and  although  no  mention 
of  the  lien  was  made  in  his  return.  Tovmsend 
V.  Jfewell,  14  Pick.  332.  See  fVhitaker  v.  Sum- 
ner, 20  ib.  399. 

VIIl.     Other  Matters. 

207.  In  an  action  of  replevin  brought  into  the 
supreme  court  of  Maine,  by  appeal  from  a  judg- 
ment rendered  on  a  plea  to  the  merits  in  the  court 
below,  a  motion  to  quash  the  process,  on  the 
ground  of  the  insufficiency  of  the  replevin  bond, 
was  not  sustained.  Johnson  v.  Richards,  2  Fairf. 
49.     S.  P.  Chandler  v.  Smith,  14  Mass.  315. 

208.  A  writ  of  replevin  was  abated  for  want 
of  an  indorser,  but  no  plea  or  suggestion  on  the 
record,  showing  any  title,  was  made.  A  return 
was  refused.  Gould  v.  Barnard,  3  Mass.  199. 
See  (tuincy  v.  HaU,  1  Pick.  357,  360. 

209.  Under  the  plea  of  property  in  a  stranger, 
the  defendant,  who  held,  as  deputy  sheriff,  by 
virtue  of  a  writ  against  the  stranger,  is  entitled 
to  a  return.     Q^incy  v.  Hall,  1  Pick.  357. 

210.  A  attached  certain  property,  including  a 
horse.  C  replevied  it,  but  ultimately  failed  in 
bis  action,  and  judgment  was  rendered  for  a  re- 
turn, damages  and  costs.  All  the  property  was 
accordingly  returned,  except  the  horse,  which, 
during  the  pendency  of  the  two  suits,  died,  with- 
out the  fault  or  negligence  of  any  one.  Held,  in 
a  suit  on  the  replevin  bond,  that  C  was  not  liable 
for  the  value  of  the  horse.  Melvin  v.  Winsfow, 
1  Fairf.  397. 

211.  Where  a  court  orders  proceedings  subse- 
quent to  a  writ  in  replevin  to  be  set  aside,  the 
plaintiff  in  such  writ  cannot  protect  himself  in  a 
suit  brought  against  himself  for  the  restitution  of 
property  obtained  by  the  writ.  Smith  v.  Snyder, 
15  Wend.  324. 

212.  Where  the  defendant  did  not  obtain  the 
possession  of  property  with  proper  authority  or 
right  from  the  plaintiff  in  replevin,  the  court  will 
not,  pending  the  action,  award  a  return  of  the 
property  to  the  defendant.  Montgomery  v.  Black, 
4  Har.  Sl  M'Hen.  391. 

213.  The  sUtute  of  Maine  of  1829,  c.  443, 
giving  to  justices  of  the  peace  jurisdiction  oi 
actions  of  replevin  of  goods  not  exceeding  the 
value  of  $20,  does  not,  by  implication,  take  away 
any  jurisdiction  previously  existing  in  the  court 
of  common  pleas.  Ridlon  v.  Emery,  6  Greenl. 
261 .  But  should  replevin  now  be  brought  origi- 
nally in  the  court  of  common  pleas,  for  goods  of 
less  value  than  $20,  it  seems  the  plaintiff  can  re- 
cover no  more  than  a  quarter  of  the  value  in 
costs,  by  a  fair  construction  of  statute  1822,  c. 
186,  §  2.  ib. 

214.  Replevin  cannot  be  maintained  in  Ver- 
mont, except  under  the  statute.  MiUer  v.  Warner, 
Brayt.  168. 

215.  In  Vermont,  replevin  cannot  be  sustained 
to  try  the  right  of  property.  Taggart  v.  Hart, 
ib.  215. 

216.  A  writ  of  replevin  of  attached  propertjr, 
directed  to,  and  served  by,  a  constable,  is  void,  m 
Vermont.     Ralston  v.  Strong,  ib.  216. 

I     217.  A  writ  of  replevin,  under  the  Vermont 
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jadiciary  act,  §  46,  mast  be  directed  to  a  fheriff, 
not  to  a  constable.   Ralston  v.  Strongs  1  Chip.  287. 

218.  Replevin,  although  brought  for  a  cause 
of  action  for  which  trespass  de  oimis  atportatU 
would  lie,  is  a  local  action.     fVUliams  t.  Welchj 

5  Wend.  290. 

219.  Replevin  is  a  local  action,  and  the  venue 
will  not  be  changed  from  the  county  where  the 
cause  of  action  arose.  Atkintan  v.  Bolcomk^  4 
Cow.  45. 

220.  No  yenue  is  necessary  to  a  demise  in  an 
avowry,  for  a  distress,  &>c.,  in  an  action  of  re- 
plevin.    Davis  V.  7^^'  ^^  Johns.  490. 

221.  The  defendant  may  nan  pros,  the  plaintiff 
in  replevin,  though  the  plaint  has  not  been  re- 
turned by  the  sheriff,  but  has  been  withdrawn 
from  his  hands  by  the  plaintiff.     Ex  parU  Fort^ 

6  Cow.  43.     Fort  v.  SnuUUif,  ib.  439. 

222.  The  sheriff,  on  a  plaint  in  replevin,  in  New 
York,  after  a  claim  of  property,  and  before  trial 
of  such  claim,  removed  goods  from  the  store  of 
the  defendant  to  an  adjoining  store,  belonging  to 
other  parties.  Under  the  4th  section  of  the  re- 
plevin act,  (1  R.  L.  93,)  held,  that,  notwithstand- 
ing the  removal,  no  deliverance  having  been 
made,  the  claim  was  in  season,  and  that,  on  in- 
terposing it,  tlie  defendant  was  entitled  to  the 
possession  of  the  property  until  the  claim  was 
tried  and  found  against  him.  Lisher  v.  Piersom^ 
11  Wend.  58. 

223.  The  wrHde^aprietate probanda  in  wXwtiya 
issued  bv  the  plaintiff  upon  a  return  by  the  sheriff 
of  a  claim  of  property.  The  defendant  has  no 
means  of  hastening  uie  plaintiff's  proceedings, 
t^.  2  Wend.  345. 

224.  Where,  on  the  trial  of  an  action  of  re- 
plevin in  the  common  pleas,  it  appears  that  the 
process  was  executed  out  of  the  jurisdiction  of 
the  court,  the  plaintiff  will  be  nonsuited.  Wil- 
liams ▼.  Wtlck,  5  ib.  290. 

225.  It  is  the  duty  of  the  clerk  to  enter  the  ap- 
pearance of  a  defendant  in  replevin,  on  the  writ 
being  returned  summoned.  KesUr  v.  Haynts^  6 
ib.  547. 

226.  In  an  action  on  an  appeal  bond,  entered 
into  by  a  defendant  in  replevin,  against  whom 
there  was  a  Bual  judgment  for  a  return,  it  was 
held,  on  an  inquiry  of  damages,  that  the  plaintiff 
might  give  in  evidence  the  value  of  the  goods 
replevied ;  that  the  record  of  the  replevin  was 
proper  evidence  to  identify  them ;  and  that  the 
appraisement  was  prima  facie  evidence  of  their 
value.  Kartkaus  v.  Owings^  2  Gill  &  Johns.  430. 
Held,  that  the  plaintiff's  right  to  recover  interest 
on  the  value  of  the  goods  replevied,  and  on  the 
costs  of  the  replevin,  was  a  question  exclusively 
for  the  jury,  and  that  the  bills  of  exceptions 
taken  and  signed  in  the  action  of  replevin  could 
not  be  read  to  the  jury,  to  show  that  interest 
ought  not  to  be  allowed,  ib.  Held,  also,  that  the 
record  of  a  judgment  against  the  surety,  and  the 
execution  thereon  issued,  returned  cepi^  *^  stayed 
by  injunction,"  was  not  evidence  to  show  that  the 
plaintiff  had  been  satisfied  that  judgment,  or  that 
the  amount  thereof,  ought  to  be  allowed  by  the 
jury,  in  the  assessment  of  damages,  ti. 

^S^,  In  an  action  of  replevin,  m  Pennsylvania, 
a  judicial  writ  of  de  proprietate  probanda  cannot 
be  issued.     Weaver  v.  Lawrence^  1  Dall.  156. 

228.  A  writ  of  replevin  ^ill  not  be  quashed 
before  service.  Shewell  v.  M  'Kirdey^  1  Miles,  54. 
English  V.  Dalbrow^  ib.  160. 

229.  The  action  of  replevin  is  authorized,  in 
Pennsylvania,  only  by  statute,  and  the  statute 
does  not  recognize  two  kinds  of  replevin,  one  by 


plaint,  and  the  other  by  writ.     Weaver  ▼.  Lmm 
rence,  1  Dall.  156.     Replevins  are  made  returna- 
ble writs,  by  such  statute,  to  the  court  of  common 
pleas,  and  the  party's  appearance  is  there  required 
on  their  return,  ib. 

230.  The  court  will  not  allow  the  plaintiff  in 
replevin  to  discontinue,  though  he  has  acquired 
possession  of  the  goods.  Broom  v.  FoXy  2  Testes, 
531. 

231.  The  omission  to  give  bond  and  security, 
before  the  issuing  of  the  writ  of  replevin,  does 
not  invalidate  the  writ,  but  only  subjects  the 
sheriff  to  an  action  by  the  defendant.  Vaidsn  ▼. 
BeZZ,  3  Rand.  448. 

2^.  A  plaintiff  in  replevin,  in  South  Carolina, 
after  the  expiration  of  one  month  from  the  lod^ 
ment  of  the  writ,  cannot  be  permitted  to  file  his 
declaration.    Murphy  v.  Smmner^  1  Hill,  S.  C.  216. 

233.  In  South  Carolina,  no  appearanoe  need  be 
entered  in  replevin  until  after  the  declaration  i» 
filed  ;  and  if  it  is  not  filed  in  due  time,  the  de- 
fendant may,  without  appearing,  and  without 
leave  of  the  court,  enter  judgment  of  iten  pros.  ib. 

234.  Co-heirs,  or  joint-tenants,  with  a  defendant 
in  replevin,  may  come  in  and  defend  an  a<Aioii 
abated  by  his  death.  Talvande  ▼.  Cripps,  2 
M'Cord,  164. 

235.  The  recovery  in  replevin  is  conclusive  of 
the  facts  of  the  tenancy,  and  of  the  rent,  in  an 
action  on  the  replevin  bond.  City  CeuneU  ▼. 
Price,  1  ib.  299. 

236.  A  plaintiff  in  replevin  is  bound  by  the 
same  rule  with  other  plaintifis,  when  sinularly 
situated.    Rodericks  v.  P«^s,  ib.  407. 

237.  A  writ  of  replevin  is  made  returnable  by 
statute  in  South  Carolina,  and  if  a  sheriff  makes 
return  ofdongata,  a  vfithemam  may  issue.  M '  Csi- 
gan  V.  Huston^  2  N.  db  M.  444. 

238.  The  court  will  not  decide  on  motion  on 
the  claim  of  a  third  person,  not  a  privy,  to  prop- 
erty taken  by  a  toithsrmam.  ib. 

«m9.  In  replevin,  the  plaintiff  may  appeal  from 
a  voluntary  judgment  of  nonsuit,  but  not  in  other 
actions.     Reed  v.  Carpenter^  2  Ham.  79. 

240.  In  an  action  on  a  replevin  bond,  the  de- 
fendant eannot  question  the  constitutionality  of 
the  statute  under  which  the  bond  was  executed* 
Magrudor  v.  Marshall,  I  Blackf.  333.  S.  P. 
Weaver  v.  Field,  ib.  334. 

241.  Goods  found  in  possession  of  A,  an  execu- 
tion defendant,  were  levied  on  by  the  sheriff.  B 
claimed  the  goods  as  his,  and  a  jury,  summoned 
to  try  the  right  of  property,  found  that  they  be- 
longed to  A.  Held,  in  replevin  by  B  against  the 
sheriff,  that  the  finding  of  the  jury  was  not  con- 
clusive against  B.    Chinn  v.  Russell,  3  ib.  178. 

242.  If  an  action  of  replevin  be  brought  for 
taking  several  articles,  and,  on  an  issue  as  to  the 
plaintiff's  property  in  them,  he  prove  himself 
entitled  to  a  part,  the  defendant  has  a  right  to 
a  return  of  the  others,  and  to  damages  for  the 
taking  of  them.     Wright  v.  Matthews,  ib.  187. 

243.  If  the  plaintiff  in  an  action  of  replevin 
be  nonsuited,  he  is  not  thereby  barred  from  bring- 
ing another  action  of  replevin,  the  merits  of  the 
cause  not  having  been  tried.  This  is  the  com- 
mon law  ;  and  the  statute  in  England  of  Edw.  1, 
prohibiting  a  second  replevin  sTter  a  nonsuit,  m 
local  to  that  kingdom,  and  not  in  force  in  Indiana. 
Daggett  V.  Robins,  ib.  415. 

SiA.  In  an  -action  of  replevin,  the  suggestion, 
on  record,  of  the  death  of  the  defendant,  abates 
the  action,  and  it  cannot  be  revived  against  the 
administrator.    Rector  v.  CAsmImt,  1  Mia.  345. 

See  AsATxiuiiT,  110. 
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R£SCU£  AND  POUND  BREACH. 

1.  If  a  person  take  cattle  from  the  lawful  ens- 
tody  of  a  field-driver  when  driTinff  them  to  the 
pound,  it  M  a  rescue,  although  Uiey  are  never' 
out  ef  his  siffht,  and  are  finaUy  yielded  to  him 
and  impounded.  VinUm  r,  rtntoii,  17  Mass. 
342. 

3.  The  iLegality  of  a  distress  is  a  g^ood  bar  to 
an  action,  under  the  Massachusetts  statute  of 
1788,  c.  65,  for  a  rescue.  Melody  ▼.  Reab^  4  ib. 
471.  The  penalty  prescribed  under  that  statute 
does  not  extend  to  a  rescue  of  neat  cattle.  Berry 
r,  Ripley,  1  ib.  167. 

3.  A  rescue,  before  commitment,  of  one  ar- 
rested upon  mesne  process,  subjects  the  res- 
oners,  and  not  the  officer  who  made  the  arrest, 
to  an  action  by  the  creditor.  CargiU  r.  Taylor, 
10  ib.  906. 

4.  A  rescue  before  commitment  is  no  excuse 
for  the  officer,  where  the  arrest  is  by  virtue  of  an 
execution,  ib, 

5.  in  an  action  for  a  rescue,  on  mesne  process, 
the  plaintiff  must  prove  his  debt.  Law  v.  At' 
water,  2  Root,  72. 

6.  In  an  action  for  the  rescue  of  one  taken 
wider  a  capias  ad  respondendum,  it  is  not  neoes- 
eai^  to  show  that  the  sheriff  had  returned  the 
wnt  and  the  rescue.  Iforthington  v.  Filthy,  3 
Har.  Sl  M*Hen.  91. 

7.  In  an  indictment  for  a  rescue,  it  was  held, 
that  the  principals,  arrested  under  the  warrant 
upon  which  the  indictment  was  predicated,  must 
first  be  tried  and  convicted,  before  the  rescuers 
could  be  tried  or  punished.  State  v.  Cuthbert, 
Chsrlt  13. 


REVENUE  LAWS. 

I.  Ii^ormaiion,  Seizure,  and  Foffmture, 

II.  What  Goods  are  subject  to  Duty. 

III.  State  Revenue  Laws  and 

IV.  Construction  of  Laws. 
V.  Other  Matters. 


I.    Information,  Seizure,  and  Forfeiture, 

1.  In  an  information  on  the  60th  section  of  the 
collection  act,  c.  128,  it  is  necessary  to  allege 
that  the  goods  were  unladen  in  some  port  or 
place  within  a  collection  district  without  a  per- 
mit from  the  collector  of  that  port  or  district. 
But  it  will  be  sufficient,  if  the  fact  be  so,  to  al- 
lege the  port  or  district  to  be  to  the  attorney 
unknown.     U.  States  v.  Bumham,  1  Mason,  57. 

2.  Where  an  informatiosi  has  been  filed,  under 
the  provisions  of  the  act  of  26th  May,  1830, 
against  articles  alleged  to  be  falsely  charged  in 
an  invoice,  the  court  will  not  grant  an  order  on 
the  claimant  to  produce  the  invoice  en  the  trial 
of  the  cause.  27.  StfUes  v.  Twenty-eight  Pack- 
ages, Gilpin,  306. 

3.  On  an  information  for  forfeiture  of  goods 
•abject  to  ad  valorem  duty,  the  appraisement  of 
the  public  appraisers  is  a  necessair  and  prepara- 
tory prooeeding,  and  is  prima  fade  evidnioe. 
U.  States  V.  Fourteen  Packages,  ib.  235. 

4.  An  action,  under  the  act  of  congress  of  19th 
April,  1816,  should  state  the  amount  claimed  for 
duties  on  spirituous  liquors.  Buekwalter  r.  U. 
States,  U  S.  &,  R.  193. 

5.  If  a  false  oath  is  taken  to  procure  the  regis- 
ter of  a  vessel,  the  United  States  have  an  elec- 
tion to  prooecd  against  tfw  usssslySM  fiwfeitei, 
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or  against  the  person  who  took  the  false  oath. 
Until  that  election  is  made,  no  title  vests  in  the 
United  States,  under  the  forfeiture  ;  and  an  ao« 
tion  cannot  be  maintained  for  money  had  and  re- 
ceived against  the  assignees  of  the  person  who 
took  the  oath,  and  who  had  become  bankrupt,  the 
assignees  having  sold  the  vessel,  and  received  the 
purchase  money,  before  its  seiaure  by  the  United 
Stotes.   U.  States y.Onmdy,3Cninch,da7. 

6.  The  4th' section  of  the  act  of  1820,  c.  122, 
referring  to  the  act  of  1818,  c.  65,  and  that  refer- 
ring again  to  the  revenue  acts  of  the  United 
States,  as  to  the  mode  of  suing  for  and  recover- 
ing penalties  and  forfeitures,  dbc.,  does  not  by 
implication  adopt  the  71st  section  of  the  collec- 
tion act  of  1799,  c.  128,  as  to  the  onus  probandi 
being  thrown  on  the  claimant,  on  seizures  under 
the  act.    Schooner  Abigail,  3  Mason,  331^. 

7.  In  a  count,  in  a  libel,  upon  the  50th  section 
of  the  collection  law  of  March  2,  1799,  for  un. 
lading  goods  without  a  permit,  it  is  not  necessary 
to  state  the  time  and  place  of  importation,  noi 
the  vessel  in  which  it  was  made  :  it  is  sufficient 
to  allege  that  they  were  unknown  to  the  attor- 
ney.    Locke  V.  U.  States,  7  Cranch,  339. 

o.  In  a  libel  on  the  50th  section  of  the  revenue 
act  of  March  2, 1799,  c.  128,  it  is  not  necessary 
to  allege  the  goods  to  be  of  foreign  growth  or 
manufacture.     The  Betsey,  1  Mason,  3M. 

9.  If  an  officer  of  customs  seiies  goods,  a  per* 
ty  who  resists  the  seizure  is  not  guilty  of  con- 
cealment, within  the  statute  of  2d  March,  1799, 
c.  128,  merely  by  such  act  of  resistance,  although 
the  goods  are  taken  away  and  wholly  renxrved 
from  the  custody  of  the  officer  in  consequence 
thereof.     U.  States  v.  Fdmsworth,  ib.  1. 

10.  A  prosecution  cannot  be  sustained,  under 
the  67th  section  of  the  collection  law  of  March  %, 
1799,  unless  a  fraud  be  estoblished.  U.  States 
V.  Six  Packages,  6  Wheat.  521. 

11.  A  doubt  respeoting  the  law  furnishes  a 
proper  ground  for  a  certificate  of  piubable  cause 
of  seizure.     U.  States  v.  Riddle,  5  Cranch,  311. 

12.  To  constitute  a  fraudulent  evasion  of  the 
revenue  acts,  there  must  be  substantially  an  in- 
trodnetion  of  the  very  thing  taxed,  under  a  false 
denomination  or  cover,  with  the  intent  to  evade 
or  defVaud  the  act.  U.  States  v.  Breed,  1  Sumner, 
159. 

13.  The  law  punishes  the  attempt,  not  the  in- 
tention, to  defraud  the  revenue  laws  by  false 
invoices.     U.  States  v.  Riddle,  5  Cranch,  311. 

14.  To  justifv  the  forfeiture  of  a  package  of 
goods,  under  the  provisions  of  the  4th  section 
of  the  act  of  24th  May,  1830,  either  the  packa^ 
roust  contain  an  article  not  described  in  the  in- 
voice, or  the  package  or  invoice  must  be  made 
up  wKh  intent  to  evade  or  defraud  the  revenue. 
U.  States  V.  A  Package  ef  Lace,  Oilpin,  338. 

15.  Goods  fraudulently  invoiced  may  be  seized 
and  forfeited,  though  the  duties  have  been  paid, 
and  the  goods  delivered  to  the  importer.  tFood 
V.  U.  States,  16  Pet.  342.  Goods  seized  by  mis- 
take are  liable  to  forfeiture,  if  cause  of  forfeiture 
exist  at  the  time  of  seizure,  but  without  the 
knowledge  of  the  seizing  officer,  t^.  Where 
goods,  supposed  to  be  fhiudulently  invoiced,  are 
seized  by  ttie  United  States,  the  burden  of  proof 
is  on  the  claimants,  ib.  Such  claimants  must 
prove  the  integrity  of  the  invoice  fh>m  other 
sources  than  the  invoice  itself,  ib, 

16.  To  subject  goods  to  a  forfeiture  for  a  false 
valuation,  it  must  be  accompanied  with  a  fraud- 
ulent intent  and  design.  U,  States  v.  Fourteen 
Packages,  Gilpin,  235. 

17.  To  Biake  «p  a  fhlse  introioe  at  Che  place  of 
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exportation,  with  intent  to  defraud  the  rerenue, 
it  not  an  offence  against  the  law  until  followed 
up  by  an  actual  attempt  to  use  it  for  the  purpose 
of  an  entry.  U.  States  ▼.  TwaUy-eight  Packages^ 
Gilpin,  306. 

18.  The  offence  of  fraudulently  entering  goods, 
under  the  act  of  March  2,  1799,  consists  in  the 
making  of  an  entry  upon  an  invoice  below  the 
actual  cost  of  the  goods,  with  design  to  evade 
the  duties.  No  matter  how  fraudulent  the  in- 
voice may  be,  if  the  entry  is  made  according  to 
the  actual  cost  of  the  goods,  the  person  making 
it  is  guilty  of  no  offence.  Goodwin  v.  U.  States, 
2  Wash.  C.  C.  493. 

19.  Where  goods,  subject  to  ad  valorem  duties, 
are  purchased  in  a  foreign  place,  and  exported 
to  the  United  States,  a  true  valuation  in  the 
invoice  is  the  actual  cost  at  which  they  were 
purchased.  U.  States  v.  Twelve  Casks,  Gilpin, 
510.  See  also  Tappan  v.  U.  States,  2  Mason,  393. 
V.  States  V.  May,  3  ib.  98. 

20.  A  false  valuation,  in  an  invoice  of  goods 
subject  to  ad  valorem  duty,  is  a  price  charged  in 
the  invoice  less  than  the  fair  and  just  buying 
and  selling  prices  at  the  time  and  place  where 
ihe  invoice  was  made  up.  U,  States  v.  Fourteen 
•Packages,  ib.  235. 

-  21.  A  manufacturer,  living  in  an  inland  town 
of  a  foreign  country,  might,  under  the  collection 
law  of  1799,  and  before  Uie  act  of  April  20, 1818, 
invoice  any  article  manufactured  by  him,  and 
exported  to  the  United  States,  at  the  actuid  cost 
of  the  raw  material  and  the  price  or  value  of  the 
labor  employed  in  its  manufacture,  adding  the 
expense  of  transportation  to  the  seaport  whence 
it  was  shipped.  This  is  the  cost  at  the  place 
of  exportation,  within  the  meaning  of  the  law. 
Jdnety'five  Bales  of  Paper,  Paine,  149. 

22.  Certain  goods  were  shipped  at  Liverpool, 
landed  at  Bourdeaux,  and,  when  brought  thence 
to  the  United  States,  were  libelled  as  having 
been  imported  from  Bourdeaux,  invoiced  at  a  less 
sum  than  the  actual  cost  thereof  at  Bourdeaux, 
in  order  to  evade  the  duties.  The  information 
thus  excluding  all  question  of  the  continuity  of 
the  voyage  from  Liverpool,  the  goods  were  re- 
stored to  the  claimants,  upon  proof  that  the  price 
in  the  invoice  was  the  then  price  at  Bourdeaux, 
although  the  price  at  Liverpool  was  then  much 
higher.  U»  States  v.  One  Hundred  and  Fifty 
Crates,  3  Wheat.  232. 

2^.  The  prohibitions  of  the  law  of  the  United 
States  entitled  "  An  act  to  regulate  the  collec- 
tion of  duties  on  import  and  tonnage,"  does  not 
extend  to  a  case  where  merchandise  has  been 
taken  out  of  a  vessel  more  than  four  leagues 
from  the  coast.  U.  States  v.  T%e  Virgin,  Vet. 
C.  C.  7.  It  is  therefore  material,  in  an  in- 
formation under  that  law,  to  state  the  place 
where  the  offence  was  committed  ;  and  a  defect 
in  this  respect  cannot  be  cured  by  a  verdict,  ib. 

24.  Spirits,  wines,  and  teas,  are  not  subject  to 
seizure  under  the  43d  section  of  the  collection  law, 
unless  the  certificates  and  marks  are  both  want- 
in|[.  Six  Hundred  and  Fifty-one  Chests  of  Tea, 
Paine,  499.  The  want  of  marks  and  certificates, 
and  not  the  illegal  importation  or  non-payment 
of  duties,  is  the  specific  cause  of  forfeiture  under 
this  section,  ib.  The  marks  and  certificates 
being  evi^nce  onlv  of  a  lawful  importation,  the 
want  of  them  affords  no  presumption  of  the 
non-payment  of  duties,  t^.  The  provisions  of 
the  act  of  April  20,  1818,  have  no  application 
to  a  case  arising  under  the  43d  section  of  the 
collection  law.  ib. 

25.  An  entry  was  made  at'  the  custoio-hoase 


of  certain  packages  in  behalf  of  the  owner,  who 
afterwards  made  a  second  entry  of  certain  things 
in  the  packages,  but  not  enumerated  in  the 
first  entry.  It  was  held,  that,  although  no  seizure 
was  made  until  after  the  second  entry,  the  col- 
lector had  a  right  to  seize  under  the  6«  th  section 
of  the  collection  law  of  March  2, 1799,  for*  any 
variance  between  the  contents  of  the  packages 
and  the  first  entry,  and  that  such  seizure  would 
be  valid,  and  must  be  followed  by  sentence  of 
condemnation,  unless  such  difference  proceeded 
from  accident  or  mistake,  and  not  from  any  in- 
tention to  defraud  the  revenue.  U.  States  v.  Six 
Packages,  6  Wheat.  521. 

26.  A  collector  has  no  right  to  direct  an  ap» 
praisement  unless  he  suspects  the  goods  to  be 
invoiced  below  their  actual  cost.  It  he  doea  so 
suspect,  he  may  direct  an  appraisement,  according 
to  the  11th  section  of  the  act  of  Congress  of  Apru 
20,  1818.     U.  States  v.  Tappin,  11  Wheat.  419. 

27.  The  defendant  was  indicted  for  unlading 
from  a  vessel  in  the  port  of  Philadelphia  three 
bags  of  coffee,  without  authority  from  the  proper 
officer  of  the  customs.  The  coffee  was  taken  at 
night  in  a  boat  from  the  vessel,  and  part  put  on 
the  wharf,  the  rest  being  in  the  boat,  but  on  dis- 
covery it  was  returned  to  the  vessel.  The  court 
decided  that  this  was  not  a  landing  within  the 
act  of  congress  of  March  2,  1779.  U.  States  v. 
Smith,  2  Wash.  C.  C.  310. 

28.  In  case  of  an  illegal  capture,  in  violation 
of  the  neutrality  of  this  country,  the  property  of 
the  lawful  owners  cannot  be  forfeited,  for  a 
breach  of  its  revenue  laws,  by  the  captors,  or 
persons  who  have  rescued  tfaie  property  from 
their  possession.  The  Bello  Corrunes,  6  Wheat. 
152. 

29.  Under  the  50th  section  of  the  act  of  2d 
March,  1789,  if  foreign  goods,  exceeding  ^400 
in  value,  are  unladen  without  a  permit,  &.C.,  the 
vessel  is  forfeited  from  which  they  were  unladen, 
although  they  were  not  brought  in  her  from  a 
foreign  port,  but  had  been  transhipped  into  her. 
The  Harmony,  1  Gallis.  123. 

30.  If  a  licensed  coaster  be  engraged  in  an 
illegal  traffic,  she  is  forfeited  under  the  32d  sec- 
tion of  the  act  of  18th  of  February,  1793,  c.  8. 
The  Julia,  1  ib.  233.  U.  States  v.  The  Mars,  ib.  237. 

31.  If  a  coasting  vessel  arrive  from  one  district 
at  another  district  in  the  same  state,  having  on 
board  forei^  goods  exceeding  ^800  in  value, 
without  being  provided  with  or  exhibiting  a 
manifest  of  such  car^o,  it  is  not  an  offence  to 
make  the  vessel  forfeit  under  the  coasting  act, 
18th  of  February,  1793,  c.  8.  The  America,  1  ib. 
231. 

32.  A  merchant  vessel,  from  which  goods  are 
unladen  without  a  permit,  after  her  arrival  with- 
in the  limits  of  the  United  States,  but  before  she 
has  reached  her  port  of  destination,  is  not  liable 
to  forfeiture  under  the  act  of  congress  of  March 
2,  1799.     U.  States  v.  The  Hunter,  Pet.  C.  C.  10. 

33.  It  is  not  the  sale  of  an  American  vessel  to 
an  American  citizen  which  subjects  the  vessel  to 
a  forfeiture  of  her  privileges,  but  the  neglect  to 
obtain  a  new  register,  where  the  circumstances 
of  the  case  and  the  provisions  of  the  act  of  con- 
gress will  permit  the  same  to  be  obtained.  WH- 
ring  V.  U,  States,  I  Wash.  C.  C.  125. 

34.  The  proviso  in  the  67th  section  of  the  act 
of  2d  of  March,  1799,  which  declares  ««that  a 
package  differinpf  in  its  contents  fh>m  the  entry 
shall  not  be  forfeited  if  it  shall  be  made  to  appear, 
to  the  satisfaction  of  the  collector  or  of  the  court 
of  the  district,  that  such  difference  proceeded 
fiN>m  aooident  ok  mistike,"  is  npealed  by  the  aet 
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•f  dOth  of  April,  1818,  and  the  forfeiture  can  only 
be  remitted  in  the  manner  prescribed  by  the  act 
of  March  3, 1797.  U.  Siates  ▼.  Ji  Package  of 
Laee^  Gilpin,  338. 

35.  Under  the  57th  section  of  the  collection 
law,  a  surplofl  of  cargo,  equally  with  a  deficiency 
of  cargo,  is  a  disagreement  with  the  manifest, 
within  the  true  constmction  of  that  section. 
But  this  proviso  is  coextensive  with  the  enact- 
ing clause,  excusing  from  the  penalty  in  all  cases 
where  satis&ctory  proof  is  made,  as  required  by 
this  proviso.  U.  Aatet  v.  Fairelougk^  4  Wash. 
C.  C.  398. 

36.  In  an  action  for  the  penalty  given  by  the 
57th  section  of  the  collection  law  for  a  disagree- 
ment between  the  cargo  and  the  manifest,  the 
defendant,  to  obtain  the  benefit  of  the  proviso, 
must  not  only  satisfy  the  court  that  no  part  of 
the  cargo  had  been  landed  or  unladen  after  it 
was  taken  on  board,  as  specified  in  the  report, 
and  pursuant  to  permits  duly  obtained,  but  also 
that  the  disagreement  was  by  mistake  or  acci- 
dent, ib. 

37.  Where  goods  are  libelled,  under  the  67th 
section  of  the  statute  for  the  collection  of  duties, 
fi>r  disagreeing  with  the  entries,  and  the  claimant 
sets  up  mistake  as  an  excuse,  the  circumstance 
that  probable  cause  of  seizure  is  made  out,  does 
not  make  it  necessary  for  him  to  produce  more 
than  the  ordinary  proofs  of  mistake.  Jfiiie  Pack" 
a^es  of  lAnen^  Faine,  129.  It  was  held  a  suffi- 
cient and  legal  excuse  for  such  disagreement, 
that  the  ^oods  were  entered  from  an  invoice 
made  out  m  great  hurry  and  agitation,  while  the 
^[oods  were  packed,  in  the  absence  of  the  owner, 
m  order  to  secure  tiiem,  by  removal,  from  an  ap- 
prehended pillage  by  the  soldiery  who  occupied 
the  place  where  the  goods  were.  ih. 

38.  Of  the  kind  of  necessity  which  excuses 
fh>m  forfeiture  of  vessel  and  cargo.  The  Argo^ 
1  Gallis.  150. 

39.  Under  the  91st  section  of  the  act  of  con- 
gress, passed  March  2,  1799,  for  the  collection 
of  duties,  to  entitle  an  officer  of  the  revenue 
cutter  to  a  share  of  the  forfeiture,  the  informa- 
tion given  by  him  must  be  of  such  a  nature  as 
to  conduce  essentially,  although  not  independ- 
ently of  other  evidence,  to  a  forfeiture.  Brtw- 
Her  V.  GeUton,  11  Johns.  390.  The  mere  naked 
seizure  of  a  vessel,  by  the  officers  of  a  revenue 
cutter,  does  not  give  any  right  to  a  share  of  the 
forfeiture,  ib.  The  settlement  of  the  collector's 
accounts  respecting  the  proceeds  and  distribu- 
tion of  forfeitures,  and  the  expenses  attending 
condemnation  at  the  treasury  of  the  United 
States,  is  to  be  received  as  prima  facie  evidence 
of  the  fairness  and  correctness  of  such  settle- 
ment, ib, 

40.  The  government  cannot  release  the  col- 
lector's share  of  a  forfeiture  and  retain  its  own, 
but  may,  before  the  proceeds  have  been  received, 
release  the  share  of  both  in  whole  or  in  part. 
M'Lane  v.  U.  States,  6  Pet.  404.  The  collector 
of  duties  seizes  goods  at  his  own  peril,  and  is 
liable  if  he  seize  without  probable  cause,  ib. 

41.  Neither  under  the  act  of  1797,  nor  the  act 
of  1813,  had  the  secretary  of  the  treasury  any  au 
thority  to  remit  the  collector's  share  of  the  for- 
feiture,  nor   any  part  of  it,   ee  nomine.      7%« 
Margaretta,  2  Gallis.  515. 

42.  The  authority  to  remit  forfeitures  under 
the  revenue  laws,  given  to  the  secretary  of  the 
treasury  by  the  remission  act  of  March  3,  1797, 
e.  361,  is  limited  only  by  the  payment  of  the 
money  to  the  collector  for'distributioiv  U  States 
V.  Morris,  10  Wheat.  246. 


II.   What  Goods  are  svhjeet  to  Ditty. 

43.  Where  a  piece  of  bar  or  bolt  iron  has  been 
changed  by  subsequent  manufacture,  it  ceases 
to  be  subject  to  'diity  as  such,  although  it  may 
not  have  become  a  new  and  distinct  manu- 
facture, or  assumed  a  new  name  or  use.  U. 
States  V.  Sareket,  Gilpin,  273. 

44.  Wine  and  spirits  saved  from  a  wreck  and 
landed  are  not  liable  to  forfeiture,  because  unac- 
companied by  such  marks  and  certificates  as  are 
required  by  law,  nor  because  they  were  removed, 
without  the  consent  of  the  collector,  before  the 
quantity  and  quality  were  ascertained  and  the 
duties  paid.     Peisch  v.  Ware,  4  Cranch,  347. 

45.  1*0  authorize  the  entry  of  small  pieces  of 
iron  under  the  name  of  ^<  chain  links,"  it  must 
be  proved  that  they  have  been  previously  known 
in  commerce  by  that  name.  U.  States  v.  Sarchety 
Gilpin,  273. 

46.  **  Round  copper  bottoms,  turned  up  at  the 
edge,"  are  not  liable  to  duties,  although  imported 
under  the  denomination  of  <*  raised  bqttoms.'^ 
U.  States  V.  Potts,  5  Cranch,  284. 

47.  Round  copper  bars,  round  copper  plates, 
and  round  copper  plates  turned  up  at  the  edges, 
are  not  subject  to  duty  upon  importation,  wiuiin 
the  meaning  of  the  acts  of  20th  of  July,  1789, 
and  10th  of  August,  1790.  U.  States  v.  Kid,  4 
ib.  1. 

48.  The  duty  on  stills,  under  the  act  of  con- 
gress, may  be  demanded  from  June  30,  1793, 
whether  an  inspection-office  was  established  in 
the  district  or  not.  U.  States  v.  Wolf,  Addis. 
312.    See  Miller  v.  Probst,  Addis.  344. 

49.  Under  the  provisions  of  the  act  of  con- 
gress, of  5th  of  June,  1794,  sugars,  remaining  in 
the  place  in  which  they  were  refined  when  the 
law  was  repealed,  were  liable  to  pay  the  duties. 
Coi^e  V.  Pennington,  1  Wash.  C.  C.  65.  Contra, 
S.  C.  2  Cranch,  33. 

50.  A  writing,  altering  or  explaining  a  char- 
ter party,  is  not  to  be  considered  a  charter  party, 
and,  as  such,  liable  to  the  duty,  under  the  act  of 
congress  of  July  6, 1797.  Ashley  v.  Cornwall,  2 
Munf.  268. 

51.  Where  articles  are  purchased  abroad  for  a 
vessel,  to  be  used  as  part  of  her  equipment,  they 
are  not  sea  stores,  within  the  meanixig  of  the  act 
of  2d  March,  1799.  U.  States  v.  Twenty-three 
Coils  of  Cordage,  Gilpin,  299. 

52.  The  penalty  of  the  50th  section  of  the  col- 
lection law  of  March  2,  1799,  which  requires  a 
permit  for  the  landing  of  goods  imported,  applies 
to  goods  the  importation  of  which  was  prohib- 
ited by  law.  Harford  v.  U.  States,  8  Cranch, 
109. 

53.  Casks,  marked  and  certified,  in  pursuance 
of  the  duty  act  of  1799,  c.  126,  §  43,  are  not 
liable  to  forfeiture  under  that  act,  because  they 
contain  spirits  not  imported  into  the  United 
States,  or  a  mixture  of  domestic  with  foreign 
spirits.     Sixty  Pipes  of  Brandy,  10  Wheat.  421. 

54.  Appurtenances  or  equipments  of  a  ship,  as 
a  chain  cable,  or  other  articles,  purchased  bona 
fide  for  the  use  of  the  ship,  are  not  "  goods,  wares, 
or  merchandise  "  requiring  a  permit  before  they 
are  landed,  within  the  meaning  of  the  revenue 
act  of  1799,  c.  128,  §  50.  U.  States  v.  Chain  Co* 
bU,  2  Sumner,  362. 

55.  Cordage,  ravens-duck,  and  sail-cloth, 
found  on  board  of  a  vessel,  on  her  return  from  a 
voyage,  are  not  **sea  stores,"  within  the  45th 
section  of  the  collection  act  of  1799.  Twenty- 
four  Coils  of  Cordage,  1  Bald.  502. 

^    Sugar,  refined,  but  not  sold,  and  sent  out 
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of  the  maniifactory  before  the  lit  of  July,  1802, 
was  not  liabte  to  any  duty  upon  being  sent  out 
after  that  day .    PemUngtam  ▼.  Cox*^  3  Ciraach,  33. 

57.  The  duty  upon  salt,  which  eeaaed  with  the 
3l8t  of  December,  1807,  was  not  chargeable  upon 
a  cargo  which  arrtred  within  the  collection  diatriot 
before  that  day,  but  did  not  arriye  at  the  port  of 
entry  until  the  lat  of  January,  1808.  U.  Stai4s  ▼. 
Vowdl,  5  ib.  368. 

66.  The  cargo  of  an  American  yeaael,  which 
arrived  at  Philadelphia  on  the  16th  of  June,  1812, 
from  Calcutta,  where  the  owner  of  the  cargo 
had  been  obli^^d  to  give  a  bond  to  land  the  car- 
TO  in  the  United  States,  ia  not  liable  to  double 
duties  under  the  act  of  congress  of  Jaly  1, 1812. 
FmroU  T.  U.  States,  Pet.  C.  C.  256. 

59.  The  double  duty  imposed  by  the  act  of 
eongress  of  July  1,  1812,  accrued  upon  goods 
which  were  imported  into  the  United  States  on 
that  day.    Arnold  r..  U.  States,  9  C^anch,  105. 

60.  The  act  of  the  1st  of  July,  1812,  c.  112, 
laying  double  duties,  took  effect  on  that  day ; 
and  lul  yessels  arriying  at  their  port  of  entry  and 
discharge  on  that  day  were  liable  to  pay  the 
duties,  though  they  had  actually  arriyea  before 
within  the  jurisdictional  limits  of  the  United 
States.     U,  States  v.  Arnold,  1  GaUis.  346. 

61.  The  act  of  July  24,  1813,  imposing  ^^ 
duty  on  all  sugar  refined  within  the  United 
States,**  after  January  1, 1814,  did  not  subject  to 
the  duty  sugar  refined  before  that  day,  and  put 
into  moulds.  U.  States  y.  PemuA^ton,  Pet.  C.  C. 
113.  ^ 

62.  Under  the  tariff  act  of  22d  of  May,  1824, 
c.  136,  bombazines,  being  goods  of  which  wool  is 
a  component  material,  are  liable  to  pay  a  duty  of 
30  per  cent.     U.  States  y.  Clarke,  5  Mason,  30. 

6^.  Hats  made  of  palmetto  leaf  are  not  hats 
made  of  straw,  chip,  or  grass,  within  the  act  of 
22d  of  May,  1824,  c.  136,  and  therefore  pay  only 
a  duty  of  15  per  cent,  ad  valorem.  U,  States  y. 
Goodtoin,  4  ib.  128. 

III.   State  Revenue  Lav>s  and  Decisions. 

64.  Probable  cause  of  seizure  does  not  justify  a 
seizure  under  the  reyenue  laws  of  the  United 
States.     Imlay  y.  Sands,  1  Csines,  565. 

65.  Our  courts  do  not  take  notice  of  the  reye- 
nue  laws  of  a  foreign  country  ^  so  that  a  note, 
though  not  stamped  according  to  the  laws  of  the 
foreign  country  where  made,  is  yalid  here.  Lud' 
hie  y.  Van  Rensselaer,  1  Johns.  94. 

66.  In  New  York,  the  snperyisor  may  associate 
more  than  two  justices  with  him  as  commission- 
ers of  excise,  and  the  act  of  the  majority  is  yalid, 
although  the  superyisor  is  in  the  minority ;  and 
it  is  not  indispensable  that  a  license  granted  by 
them  should  be  signed  by  them.  Orvis  y.  Tkomp- 
son,  1  Johns.  500. 

67.  A  note  not  stamped  according  to  the  direc- 
tions of  the  act  of  congress  of  1797  cannot  be 
read  in  evidence,  in  an  action  brought  since  the 
repeal  of  that  act,  on  a  note  made  before,  unless 
the  holder  has  paid  the  duty  of  f  10,  according  to 
the  act  of  1802.     Edeek  y.  Ranuer,  2  Johns.  423. 

68.  The  New  York  act  for  the  inspection  of 
flour  (2  N.  R.  L.  320)  does  not  apply  to  flour 
purchased  out  of  the  sUte,  in  a  state  where  it 
had  been  inspected  and  branded,  to  be  consumed 
in  another  state,  and  brought  to  New  York,  and 
there  shipped  to  be  forwarSed  to  its  place  of  des- 
tination.    Hancock  y.  Sturges,  13  ib.  331. 

69.  State  courts  may  try  actions  for  the  pen- 
alty for  yiolation  of  Uie  reyenue  laws  of  the 
Ur.ted  States,    U,  States  v.  Smilft,  1  Simtk.  33. 


70.  The  waat  of  knowledge,  or  of  partieipctiofl 
of  the  ownere,  will  not  j^yent  the  confiscstion 
of  a  yessel  from  which  goods  haye  been  unladed 
before  a  due  entry  at  the  custom-house.  FkiU 
y.  Jhma,  1  Dall.  197. 

71.  What  constitutes  an  unlading  of  a  yessel, 
so  as  to  render  the  goods  liable  to  confiscation 
under  the  Pennsylyania  reyenue  law  of  March 
15,  1787.    Vide  tk. 

72.  The  adoption  of  the  conetitutioD  of  the 
United  States  wee  not  a  repeal  of  the  reyenue 
laws  of  a  state,  before  oongress  passed  a  law  for 
the  collection  of  duties.  State  y.  Sluby,  2  Har. 
4b  M'Hen.  480. 

73.  The  proyiso  in  the  Virginia  rcyenne  law 
of  January  23,  1799,  that  **  not  aboye  one  tax 
should  be  paid  by  a  merehant  for  selling  goods 
at  one  and  the  same  store,*'  was  held  not  to  be 
construed  so  as  to  compel  the  payment  of  separate 
taxes  on  seyeral  stores  kept  by  the  same  raer 
chant     Edmonds  y.  Carpenter,  1  H.  db  M.  340. 

74.  A  failure  to  enter  a  chariot  and  harness 
brought  by  water  from  Pennsylvania,  was  a  for- 
feiture of  the  yessel,  chariot,  and  harness,  under 
the  reyenue  laws  of  Virginia,  as  they  existed  in 
May,  1786.     Bentlsy  y.  Roan,  4  Call,  153. 

75.  Where  the  master  of  the  yessel  deliyered 
the  inyoicee  and  bill  of  lading  to  the  nayal  offi« 
cer,  and  had  a  manifest  made  out  in  the  eustom- 
house,  under  the  inspection  of  the  nayal  ofiicer, 
if  some  of  the  cargo  is  oyerlooked  by  accident,  it 
does  not  forfeit  the  yessel  and  cargo.  Fairdough 
y.  Gatewood,  4  ib.  158. 

76.  Ship's  stores,  and  semmen*s  common  stock, 
are  not  snoject  to  entry  at  the  custom-house,  un» 
der  the  laws  of  Virginia,  and  the  omission  to 
enter  them  will  not  render  the  yessel  liable  to 
forfeiture.     Douglass  y.  Roan,  4  ib.  353. 

77.  The  master  of  a  yessel  applied  at  the  cus- 
tom-house in  N.  to  enter  the  ship  and  cargo,  foe 
a  small  part  of  which  the  duties  were  paid  down 
by  the  owner,  and  offered  to  giye  bond,  with  se- 
curity, for  the  payment  of  the  duty  upon  the 
goods  belonging  to  petsons  in  P.  and  R. ;  but  the 
officer  refused,  and  directed  them  to  be  landed  ae 
a  deposit  for  the  duties.  In  landing  them,  it  be- 
came necessary  to  take  out  the  goMs  belonging 
to  N.  firat,  and  lay  them  on  Uie  wharf,  nrom 
whence  part  were  afterwards  carried  away  by  the 
owner  of  them,  who  had  seyeral  times  offered  to 
pay  the  duties,  without  the  knowledge  of  the 
master.  Held,  that  this  was  not  a  breach  of  law 
whieh  forfeited  the  ship  and  cargo.  Riekardo  v. 
Taltb,  ib.  522. 

78.  Where  a  yessel,  by  the  yiolence  of  a  tem- 
pest, was  foreed  to  quit  Hampton  Roads,  and 
proceed  to  Warwick  before  an  entry  was  made 
at  the  custom-house  in  Hampton,  it  was  held, 
that  there  was  no  breach  of  the  reyenue  lawa  of 
Virginia,  if  the  entry  was  made  immediately  af 
terwarda,  the  duties  secured,  and  a  permit  oh 
tained^    Stratlon  y.  Hague,  ib.  564. 

IV.   Construction  of  Laws. 

79.  The  statutes  forfeiting  goods  for  yiolatini 
the  reyenue  laws  are  penal,  and  to  be  interpreted 
strictly.  U.  States  y.  Eighty-four  Boxes  of  Sugar^ 
7  Pet.  453. 

80.  An  act  laying  duties  on  goods  imported 
**firom  and  after  the  passage  of  the  act,**  takes 
effect  the  beginning  of  the  day  on  which  it  is 
passed,  and  not  from  the  time  of  its  being  signed 
by  the  president.  U.  States  y.  WUliams,  Paine,  2^. 

81.  The  laws  of  the  United  States,  relatiye  ts 
the  importation  of  merehandise,  require  that  the 
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foodi  imported  shall  be  landed.  It  it  not  a  com* 
pUaiioe  with  tfaoae  lawa,  to  bond  or  pay  the  du- 
tieB  on  importation,  and  permit  the  goods  to  be 
reexported,  withoot  beinff  landed.  Kohne  y.  Ins. 
0»  ifjfortk  America^  1  Wadi.  C.  C.  158. 

8S.  **  Bohea  tea,'*  in  the  sense  of  the  revenue 
laws,  means  the  article  known  as  such  in  the 
«sage  of  trade,  and  scientific  classifications  are 
not  to  be  resorted  to  for  the  definition  of  those 
words.  Two  Hundred  CketU  af  Ten.  9  Wheat. 
430. 

83.  The  general  bond  of  the  importer  for  duties 
on  teas,  accompanied  with  a  deposit  of  the  teas, 
as  provided  for  by  the  62d  section  of  the  collec- 
tion law,  is  a  securing  of  the  duties,  within  the 
meaning  and  true  interpretation  of  the  43d  sec- 
tion. Otherwise,  the  teas  could  not  have  been 
landed.  Six  Hundred  and  fHfty-one  Chests  of  Tea, 
Paine,  499.  A  deposit,  in  all  cases,  under  this 
act,  is,  in  effect,  a  pledge,  and  in  lieu  of  the  per- 
sonal sureties  dispensed  with,  unless  specially 
declared  to  be  otherwise,  ib. 

84.  Under  the  4l8t  section  of  the  revenue  act 
of  August  4, 1790,  where  the  real  owner  of  goods 
had  coUusively  transferred  the  property  to  a  third 

Eerson,  in  order  to  obtain  credit  at  the  custom* 
ouse,  when  he  had  a  bond  there  due  and  un- 
paid, it  was  held,  that  the  collector  might  law- 
fully refuse  to  allow  him  such  credit.  Olnsy  v. 
AmoU,  3  Dall.  306. 

85.  The  66th  section  of  the  revenue  act  of 
1799,  c.  128,  by  the  terms  ^  actual  cost,"  means  the 
true  and  real  price  paid  for  the  goods  in  case  of 
a  bona  fide  sale ;  and  the  forfeiture  is  not  inflicted 
by  that  section  when  the  goods  are  invoiced  ac- 
cording to  such  price,  on  a  real  bona  fide  sale, 
although  the  purchase  be  below  the  ordinary 
market  price.  U.  States  v.  Sixteen  Packages  of 
Goods,  2  Mason,  48. 

86.  The  terms  **  actual  cost,"  in  the  revenue 
act  of  1799,  c.  128,  {  66,  do  not  apply  to  goods, 
in  case  of  a  voluntary  gift  or  conveyance,  where 
the  substantial  consideration  is  not  money,  or  its 
equivalent,  estimated  at  a  money  price.  Nor 
do  they  apply  to  a  case  where  the  consideration  is 
partly  money  and  partly  love  and  affection,  ib. 

87.  The  words  of  the  29th  section  of  the  reve- 
nue act  of  1799,  e.  128,  **  more  interior  district," 
mean  a  district  more  interior,  within  the  common 
sense  of  the  terms,  that  is,  farther  within  the  in- 
dentations or  inlets  of  the  contiguous  and  adja- 
cent country.  In  this  sense  New  York  is  not  a 
'*  more  interior  district,"  with  reference  to  Barn- 
stable, as  to  a  vessel  bound  from  Nova  Scotia  to 
New  Tofk.     U.  States  v.  Bearse,  4  ib.  192. 

88.  The  27th  section  of  the  revenue  act  of  the 
Sd  of  March,  1799,  c.  128,  comprehends  foreign 
as  well  as  American  vessels  bound  to  the  United 
SUtes.     The  Betsy,  1  ib.  354. 

89.  A  vessel  engaged  in  the  coasting  trade, 
and  having  goods  on  board  which  have  not  paid 
duties,  is  not  within  the  purview  of  the  50th  sec- 
tion of  the  revenue  act  of  1799,  c.  128,  as  to  land- 
ing foreign  goods  witheot  a  permit.  Jackson  v. 
17.  States,  4  Mason,  186. 

90.  The  provisions  of  the  act  of  2d  March, 
1799,  which  require  certain  marks  to  be  set  upon 
casks  e<mtaining  foreign  distilled  spirits,  are  not 
repealed,  directly  or  constructively,  by  the  act  of 
SOth  April,  ISlo,  requiring  the  deposit  of  dis- 
tilled spirits  in  the  public  warehouses.  U,  States 
y.  HaJliorstadt,  Gilpin,  262. 

91.  The  54th  section  of  the  revenue  collection 
■At  of  1799,  e.  128,  respecting  the  brMiking  of 
.ocks  and  fastenings,  put  on  vessels  by  inspects 


ors,  applies  to  vessels  in  the  coastiag  trade  as 
well  as  vessels  coming  fVom  foreign  ports.  U, 
States  V.  Mantor,  2  Mason,  123. 

92.  The  legislature  intended  no  more  by  the 
66th  section  of  the  duty  collection  aet  of  1799, 
o.  128,  than  to  interdict  the  party  from  an  impar- 
lance or  any  other  contrivances  for  delay.  Ex 
parte  Davenport,  6  Pet.  661 . 

93.  The  proviso  in  the  revenue  collection  act 
of  1799,  c.  28,  §  62,  as  to  transfer  of  ^ods,  does 
not  interfere  with  the  general  validity  of  such 
transfers.  Its  object  is  only  the  securitv  of  the 
duties  due  to  the  government,  and,  the  duties  to 
the  government  being  paid,  the  transfer,  if  hona 
fide,  is  complete  for  all  legal  purposes.  i>'  Wo\f 
V.  Harris,  4  Mason,  515. 

94.  Under  the  6Sd  section  of  the  duty  act  of 
1799,  in  the  ease  of  teas,  the  duties  are  **  secured 
to  be  paid  "  by  the  single  bond  of  the  importer, 
with  a  deposit  of  the  teas.  XJ.  States  v.  Chests  of 
Teas,  12  Wheat.  486. 

96.  The  act  of  22d  February,  1805,  o.  78,  doet 
not  vary  the  general  law  as  to  what  constitutes 
an  importation.     The  Boston,  1  Gall  is.  239. 

96.  Under  the  prise  aet  of  26th  of  June,  1812, 
and  the  act  of  2d  of  August,  1813,  allowing  a 
deduction  of  33  and  l-3d  per  centum  on  <^all 
goods  captured  from  the  enemy,  and  made  good 
and  lawful  prixe  of  war,"  &e.,  are  not  included 
goods  captured  and  brought  in  for  adjudication, 
sold  by  order  of  court,  and  ultimately  restored  to 
a  neutral  claimant ;  but  such  goods  are  charge- 
able with  the  same  rate  of  duties  as  goods  in»> 
ported  in  foreign  bottoms.  The  JVsrstd,  1  Wheat. 
171. 

97.  Construction  of  the  acts  of  oongress  of  July 
5, 1812,  and  January  27, 1813.  PsroUv,  U.  Statss^ 
Pet.  C.  C.  256. 

98.  The  act  of  congress  of  July  24,  1813,  ink> 
posing  a  duty  on  stills  employed  in  distilling  spir^ 
Its,  does  not  extend  to  the  rectification  or  puriiU 
cation  of  spirits  already  distilled.  V»  Staias  t. 
Tenkroeck,  2  Wheat  249. 

99.  A  rectifier  of  spirits,  distilled  ftowa.  dome» 
tie  materials,  is  not  a  distiller  of  spirituous  liquors, 
within  the  meaning  of  the  act  of  congress  of  July 
24, 1813.  ib.  Pet.  G.  C.  180. 

100.  The  words  **loaf  sugar,"  in  the  revenoe 
act  of  1816,  c.  107,  must  be  miderstood  according 
to  their  general  meaning  in  trade  and  commerce, 
and  buying  and  selling.  If  it  appears,  from  the 
evidence,  that  ^« loaf  sugar"  means  sugar  in 
loaves,  then  crushed  loaf  suffar  is  not  *'  loaf  su- 
gar "  within  the  meaning  of  the  act.  U.  States  ▼. 
Breed,  1  Sumner,  159.  Rule  as  to  tbe  construc- 
tion of  revenue  acts.  t^. 

101.  The  words  •^tme  value,"  in  the  11th  aee- 
tion  of  the  act  of  congress  of  April  20, 1818,  mean 
the  actual  cost.  U.  States  v.  Tappan,  11  Wheat. 
419. 

102.  The  survevor  appointed  for  the  port  o£ 
£a8tport,  under  tne  act  of  the  7th  of  Mav,  1822, 
c.  107,  is  surveyor  of  the  district  of  Passama- 
quoddy,  and  entiUed  to  act  for  the  whole  district, 
and  receive  fees  accordingly.  Ayer  v.  Tkatekor,  3 
Mason,  153. 

103.  As  to  what  constitutes  a  concealment  of 
goods  within  the  69th  section  of  the  collection  act 
of  fid  March,  1799,  e.  128,  see  U.  States  v.  Fams- 
worth,  1  ib.  1. 

104.  **  Possession  of  anv  person,"  as  used  in 
the  43d  section  of  the  collection  law,  means  the 
possession  of  the  purchaser,  to  whom  the  certifi- 
cates are  required  to  be  delivered  on  a  sale.  Six 
Hundred  aindfifiy-ons  Chests  of  Toa,  Paine,  499. 
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v.     Other  MaUers, 

105.  The  sole  object  of  the  laws  of  impost  is 
the  collection  of  duties :  they  are  not  intended 
for  the  punishment  of  crimes.  U.  States  ▼.  Twen^ 
ty-eighi  Packages^  Gilpin,  306. 

1(%.  Where  a  new  penalty  is  imposed  for  a 
Tiolation  of  the  laws  of  impost  previously  defined, 
it  may  be  enforced,  though  unknown  to  the 
claimant  at  the  time  of  the  yiolation.  U.  States 
▼.  Fourteen  Packages,  ib.  235. 

107.  A  foreigner,  trading  to  the  United  States, 
is  bound  to  know  our  revenue  laws,  ,aiid  his  iff- 
noranoe  of  them  will  not  exempt  him  from  their 
influence.  Cambtoso  y.  Maffett,  2  Wash.  C.  C. 
98. 

106.  A  foreigner  is  not  bound  to  take  notice  of 
the  revenue  laws  of  a  country  to  which  he  does 
not  belong ;  and  a  firm  and  final  contract,  made 
in  his  own  or  a  foreign  country,  is  valid,  although 
it  may  be  intended  to  violate  the  revenue  laws 
of  a  countiy  with  the  property  obtained  firom  him 
by  such  contract,  he  not  being  acquainted  with 
the  intended  fraud.  Miter,  if  the  contract  is  to 
be  completed  in,  or  has  a  view  to  the  violation  of 
the  laws  of,  the  country  where  it  is  to  be  exe- 
cuted, ib, 

109.  On  the  trial  for  obstructing  an  inspector, 
it  is  not  necessary  to  produce  the  commission  of 
the  collector  who  appoints  him.  U.  States  v. 
Sears,  1  Gallis.  215. 

110.  B.  and  J.,  partners,  being  indebted  to  the 
United  States  ibr  duties,  B.  executed  a  bond  for 
the  debt  in  his  separate  name.  B.  and  J.  after- 
wards made  a  voluntary  assignment  of  their  prop- 
erty to  the  defendants,  for  the  use  of  their  credit- 
ors, and  B.  assigned  his  estate  for  the  use  of  his 
separate  creditors.     Before  the  bond  was  given, 

B.  and  J.  authorized,  in  writing,  each  to  execute 
custom-house  bonds  for  duties,  each  one  of  the 
partners  agreeing  to  be  bound  for  the  payment 
of  the  bonds,  as  if  executed  by  both.  An  action 
being  brought  against  the  assignees  of  B.  and  J., 
to  recover  from  them  the  amount  of  the  bond 
given  by  B.  to  the  United  States  out  of  the  part- 
nership effbcte  of  B.  and  J.,  it  was  held,  that,  al- 
though  B.  and  J.  were  bound  on  the  importation 
of  the  goods  for  the  duties  on  the  goods,  yet  the 
bond  of  B.  was  not  admissible  in  evidence  to 
prove  the  amount  of  those  duties,  because  the 
bond,  although  given  by  one  partner,  extinguished 
the  debt  for  which  it  was  given,  and  nuide  it  the 
separate  debt  of  B.     U.  States  v.  Jistley,  3  Wash. 

C.  C.  508. 

111.  Where  a  foreign  ship  pnte  into  an  Ameri- 
can port,  and  is  entered  at  the  custom-house  as  a 
ship  in  'distress,  and  is  regularly  surveyed,  con- 
demned, and  sold  at  public  auction,  to  American 
citizens,  who  repair  her  and  fit  her  out  for  a  for- 
ei^  voyage,  the  tonnage  duty  imposed  on  foreign 
ships  is  not  due  in  such  case.  Ripley  v.  GelsUm, 
9  Johns.  201. 

112.  An  appraisement,  regularly  made,  under 
the  act  of  April  18,  1818,  c.  74,  for  the  purpose 
of  ascertaining  the  value  of  goods  subject  to  an 
ad  valorem  duty,  is  conclusive  as  to  the  value  on 
which  the  duty  is  to  be  estimated  ;  and  no  evi- 
dence is  admissible  to  prove  that  the  actual  cost 
or  value  is  different.  Tappan  v.  U,  States,  2 
Mason,  393. 

113.  The  act  of  April  18,  1818,  c.  74,  has  not 
changed  the  basts  of  valuation  on  which  duties 
are  ordinarily  to  be  estimated.  The  **  actual  cost** 
is  still  the  true  basis ;  and  an  appraisement,  un- 
4er  the  11th  section,  is  never  to  be  ordered  by  the 


I  collector,  unless  he  personally  suspects  that  the. 
invoice  is  undervalued,  for  that  section  applies 
only  to  fraudulent  invoices,  ib. 

114.  By  the  revenue  act  of  April  20,  1813, 
c.  74,  §  4,  in  calculating  duties  on  ad  valorem 
goods,  the  actual  cost  is  to  be  teken,  including  all 
charges,  except  commissions,  outside  packages, 
and  msurance.  If  the  importer  actually  pays 
commissions,  the  charge  is  excepted.  Nor  is  it 
any  objection  that  an  agent  of  the  importer  makes 
him  debtor  for  the  goods  in  the  invoice,  as  bought 
of  the  agent,  if  in  fact  he  has  acted  only  as  agent 
for  the  importer  in  the  purchase,  u.  States  v. 
May,  3  ib.  98. 

115.  No  person  but  the  owner  or  original  con- 
signee, or,  in  his  absence  or  sickness,  his  agent  or 
factor,  is  entitled  to  enter  the  goods  at  the  cus- 
tom-house, and  give  bond  for  the  duties,  or  pay 
the  duties.  Harrif  v.  Denttie,  3  Pet.  292.  U.  States 
V.  Lyman,  1  Mason,  482. 

116.  By  the  act  of  congress  of  1799,  c.  128, 
consignees  are  authorized  to  enter  goods  and 
give  bonds  for  the  duties.  In  such  cases,  the 
United  Stetes  have  no  remedy  over  against  the 
owner  of  the  goods,  for  whom  the  consignee  acts 
as  agent  or  trustee,  if  the  duties  are  not  paid. 
Knox  V.  Drvens,  5  Mason,  380. 

117.  The  2d  proviso  of  the  62d  section  of 
the  collection  act  of  1799,  c.  123,  makes  the  con- 
signee of  goods  liable  as  owner  for  the  duties 
thereon  ;  but  it  does  not  prevent  the  consignee 
from  passing,  by  sale  or  otherwise,  a  good  title 
to  the  same  goods,  subject  only  to  the  payment  of 
the  duties  thereon.  If  the  consignee  owes  other 
bonds  for  duties,  which  are  due  and  unpaid,  he  is 
entitled  to  no  credit  for  duties  at  the  custom* 
house;  but  the  goods  themselves  may  pass  by 
sale,  and  are  liable  only  for  the  duties  payable 
thereon,  and  not  for  other  duties  due  and  unpaid. 
Howland  v.  Harris,  4  ib.  497. 

118.  Neither  by  the  British  treaty  of  3d  July, 
1815,  nor  by  any  act  of  congress,  nor  by  the  pres- 
ident's proclamation  of  24th  of  August,  1822,  are 
British  ships,  coming  from  porte  in  the  British 
colonies,  entitled  to  enter  American  ports,  on 
payment  of  the  same  tonnage  and  light  duties  as 
American  vessels ;  but  they  are  to  pay  the  full 
duties  qn  foreign  vessels.  The  treaty  of  1815 
applies  only  to  vessels  coming  from  European 
porte.     U.  States  v.  Hathaway,  3  ib.  324. 

119.  Where  the  captain  of  a  vessel  is  obliged 
by  law  to  deliver  a  manifest  of  his  cargo,  he  does 
not  comply,  unless  he  exhibite  a  true  and  accu- 
rate one.     Phile  v.  ^mta,  1  Dall.  197. 

120.  Collusive  captures  and  violations  of  the 
revenue  laws,  committed  by  a  private  armed  ves- 
sel, are  a  breach  of  the  condition  of  the  bond 
given  by  the  owners,  under  the  prize  act  of  June 
26,  1812,  c.  430,  §  3.  If  such  breach  appear  on 
demurrer,  the  defendanU  are  not  entitled  to  a 
hearing  in  equity  under  the  judiciary  act  of  1789, 
c.  20,  §  26.     Greely  v.  U.  States,  8  Wheat.  257. 


REVIEW. 

1.  A  writ  of  review  cannot  be  granted  in  a 
criminal  case,  under  any  of  the  provisions  of  the 
sUtute  of  Maine  of  182l,  c.  57.  Wells's  ease,  2 
Greenl.  322. 

2.  Whether  the  previsions  of  the  statute  of 
Maine  of  1821,  c.  57,  and  of  statute  of  1822, 
c.  193,  §  8,  respecting  the  granting  of  reviews 
and  new  trials,  extend  to  prosecutions  under 
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•the  statute  for  the  maintenance  of  bastard  chil- 
dren —  qumre.     Qowen^  ex  parte^  4  ib.  58. 

3.  Whether  the  process  by  petition  for  par- 
tition is  within  the  statute  of  reviews — mtart. 
SturdivafU  v.  Greeley^  ib.  534.  But  if  it  is,  yet 
no  review  can  be  had  of  one  of  the  judgments 
in  partition,  without  the  other,  ih.  Therefore, 
where  the  judgment  quod  partitio  fiat  was  ren- 
dered upon  demurrer,  the  title  of  the  petitioners 
not  being  contested,  but  a  mistake  was  made  by 
the  commissioners,  which  was  not  discovered  till 
after  the  final  judgment,  it  was  held,  that  a  re- 
view could  not  be  granted  for  the  correction  of 
this  error,  ib. 

4.  The  statute  of  Maine  of  1821,  c.  €7,  regu- 
lating reviews,  does  not  apply  to  a  judgment  ren- 
dered in  the  court  of  common  pleas,  upon  de- 
murrer, from  which  an  appeal  was  claimed,  but 
by  mistake  was  not  entered,  the  remedy,  if  any, 
being  by  writ  of  error.  Elden  v.  Cole^  8  ib. 
211. 

5.  The  sUtute  of  Maine  of  1831,  c.  502,  §  2, 
granting  reviews  as  of  right  in  all  actions  in  the 
supreme  judicial  court,  where  a  verdict  has  been 
rendered  for  the  defendant  in  the  court  below, 
and,  on  appeal,  the  plaintiff  has  preyailed,  is  to 
be  applied  only  to  such  actions  as  were  then 
pending  in  this  court,  or  might  afterwards  be 
commenced.     Treat  v.  Ingalls^  9  ib.  60. 

6.  Whether  a  new  trial  can  be  granted  by  the 
court  of  common  pleas  after  a  year  from  the  ren- 
dition of  judgment,  though  the  application  was 
made  within  that  time  —  gwtre.  Oowen^  ex 
parte,  4  ib.  58. 

7.  The  three  years,  limited  for  the  prosecution 
of  a  petition  for  review,  are  to  be  computed  from 
the  term  of  which  the  judgment  was  entitled. 
Leightan  v.  LUhgow,  2  ib.  114. 

8.  Where  a  witness,  whose  testimony  was  in 
favor  of  the  prevailing  party  in  a  cause,  is  after- 
wards convicted  of  perjury  in  giving  such  testi- 
mony, the  court,  in  the  exercise  of  its  discretion, 
under  the  statute  of  Massachusetts  of  1791,  c.  17, 
(statute  of  Maine  of  1821,  c.  57,)  will  ^rant  a 
writ  of  review.  MorreU  v.  KimbaU,  1  ib.  322. 
And  this,  too,  although  the  witness  were  sum- 
moned by  the  party  against  whom  the  verdict 
was  returned,  ik, 

9.  The  court,  in  the  exercise  of  its  discretion, 
will  not  grant  a  review  on  petition,  where  the 
object  is  merely  to  discredit  a  witness  who  testi- 
fied at  the  trial ;  nor  because  one  of  the  jury  was 
not  impartial,  or  was  hostile  in  his  feelings  to 
the  petitioner,  if  this  fact  was  known  to  the  pe- 
titioner before  the  trial ;  nor  because  a  juror  had 
expressed  a  general  opinion  of  the  cause  before 
the  trial,  if  it  appear  that  he  had  formed  no  judg- 
ment of  the  merits,  and  stood  indifferent  between 
the  parties.  Haskell  v.  Becket,  3  ib.  92.  On 
such  an  application,  the  juror  ought  to  be  called, 
to  explain  his  own  feelings  and  declarations,  and 
he  may  be  examined  generally  in  support  of  the 
verdict,  ib. 

10.  The  court,  in  the  exercise  of  its  general 
power  to  grant  reviews  in  all  cases,  will  not  sus- 
tain an  application  for  the  review  of  an  action  in 
a  justice's  court,  where  the  party  grieved  may 
have  redress  in  the  court  of  common  pleas.  Mer- 
riU  V.  Crocket,  6  ib.  412. 

11.  No  new  trial  or  review  will  be  granted,  on 
account  of  newly-discovered  evidence,  if  such 
evidence  is  merely  cumulative.  Warren  v.  Hope, 
ib.  479.  Reviews  and  new  trials  will  be  granted, 
where  a  material  witness,  whose  testimony  at  the 
trial  was  against  the  interest  of  the  petitioner, 
has  since  discovered  that  he  testified  incorrectly, 


by  mistake,  ib.  Or  where  the  newly-discovered 
evidence  relates  to  confessions  or  declarations  of 
the  other  party  respecting  a  material  fact,  and 
inconsistent  with  the  evidence  adduced  by  such 
party  at  the  trial,  ib.  Or  where  such  newly-dis- 
covered evidence  was  placed  beyond  the  knowl- 
edge or  control  of  the  petitioner  oy  means  of  the 
other  party,  and  with  a  view  to  prejudice  the 
petitioner's  cause,  ib. 

12.  At  the  hearing  of  a  petition  for  a  review^ 
the  petitioner  will  be  confined  to  the  facts  and 
witnesses  named  in  the  petition,  ib. 

13.  Where  a  review  is  granted,  pursuant  to  the 
statute  of  Massachusetts  of  1791,  c.  17,  (statute 
of  Maine  of  1821,  c.  57,)  the  writ  must  be  en- 
tered at  the  next  following  term,  unless  other- 
wise specially  provided  in  the  order  of  court  by 
which  the  review  is  granted.  Hobart  v.  7V/£on, 
1  ib.  399. 

14.  Where,  upon  the  review  of  a  real  action, 
brought  by  the  original  demandant,  the  land  and 
improvements  were  each  estimated  by  the  jury 
at  a  less  sum  than  by  the  former  verdict,  and  the 
demandant  thereupon  elected  to  abandon  the 
land,  it  was  holden,  that  the  tenant  was  entitled 
to  his  costs  of  the  review.  Erving  v.  Pray,  ib. 
255. 

15.  In  a  suit  pending  in  the  court  of  common 
pleas,  the  defendant  agreed,  by  memorandum  on 
the  docket,  that  ^'  one  trial  should  be  final  on  his 
part."  On  the  trial,  the  defendant  had  judg- 
ment, from  which  the  plaintiff  appealed.  Held, 
that,  after  a  trial  in  the  supreme  judicial  court, 
in  which  the  plaintiff  prevailed,  the  defendant 
might  maintain  a  writ  of  review,  notwithstand- 
ing the  agreement.  Hatck  v.  Dennis,  1  Fairf. 
244. 

16.  Under  the  New  Hampshire  statute  of  1818, 
c.  78,  where  judgment  is  rendered  in  one  county, 
as  of  a  prior  term  in  another  county,  a  writ  of 
review  of  such  judgment  must  be  brought  within 
one  year  from  tne  last  day  of  such  prior  term,  or 
it  will  be  barred.  Strafford  Bank  v.  Comdl<i^  2 
N.  Hamp.  324. 

17.  Under  the  New  Hampshire  statute  of  June 
21,  1797,  where  judgment  was  rendered,  in  an 
action  of  trover,  in  favor  of  the  plaintiff,  who 
died  immediately  after  judgment,  it  was  held, 
that,  notwithstanding  tlie  plaintiff's  death,  the 
action  was  subject  to  a  review  by  the  defendant. 
Colman  v.  Churchill,  ib.  407.  And,  in  such  case, 
the  defendant  is  at  liberty  to  sue  out  his  writ  of 
review  at  any  time  within  the  year  after  the 
judgment  was  rendered,  under  the  construction 
given  to  the  statutes  of  June  29,  1818,  and  Feb- 
ruary 11,  1791,  of  the  same  state,  ib. 

18.  In  an  action  of  trespass  against  two,  one 
of  them  was  defaulted,  and  an  issue  in  fact 
joined  with  the  other.  A  verdict  was  returned 
for  the  plaintiff,  and  judgment  rendered  against 
both  defendants.  The  plaintiff  afterwards  sued 
out  a  writ  of  review  against  both  defendants. 
Held,  that  it  might  be  maintuned  against  the 
one  with  whom  issue  was  joined,  but  not  against 
the  one  who  was  defaulted.  Smith  v.  Oilman,  3 
ib.  501. 

19.  By  the  New  Hampshire  statute  of  Febru- 
ary  9, 1791,  where  there  were  two  defendants  in 
review,  one  of  whom  was  supposed,  both  in  the 
original  writ  and  in  the  writ  of  review,  to  be  an 
inhabitant  of  the  state,  it  was  held,  that  a  service 
of  the  writ  of  review  upon  their  attorney,  who 
had  appeared  in  the  cause,  was  insufficient.  TiU 
ton  V.  Parker,  4  ib.  142. 

20.  Where  the  plaintiff  in  review  dies  pend- 
ing the  review,  the  original  action  being  case  for 
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a  malioioot  proiecation,  in  which  the  plaintiff 
in  review  was  defendant,  hit  adrahiiitrator  can- 
not become  party  to  the  reriew.  FtnuUd  T. 
Ladd,  4  N.  Hamp.  145. 

21.  In  New  Hampshire,  where  cooniel  had 
suffered  a  verdict  to  past  against  a  party  without 
a  trial,  by  mistake,  a  review  was  granted  upon 
terms.    RUmf  v.  .&rier««ii,  5  ib.  531. 

22.  Upon  a  review,  the  original  defendant  can 
plead  no  new  matter,  arising  since  the  judgment, 
m  bar  of  the  originsi  action.  BurUy  v.  BurZey, 
6  ib.  204. 

23.  Review  lies  on  a  judgment  on  a  bond  of  a 
deputy  to  the  sheriff.  Pa#«  ▼.  lUniey,  Brayt 
23. 

24.  No  review  is  allowed  in  an  action  on  the 
ease  for  betterments.  Ouf  v.  Laddy  6  Verm. 
174. 

25.  Judgment  on  a  writ  of  error  is  not  a  sub* 
ject  of  review,  under  the  Vermont  judiciary  act. 
Enot  V.  Bomrdfnmn,  2  Tyler,  271. 

26.  A  bill  of  review  may  be  brought  as  a  writ 
of  rifffat  for  errors  of  law  apparent  on  the  lace  of 
the  decree ;  but  it  can  only  be  brought  for  such 
errors,  or  for  new  matter  proved  to  have  been 
discovered  since  the  decree.  Bonitim  v.  Af 'Dan- 
iel*, 6  Verm.  177. 

27.  On  review  of  a  judgment  on  demurrer  by 
the  supreme  court,  in  a  case  appealed  from  the 
county  court,  the  issue  in  law  is  open  for  reargu- 
ment,  under  the  3d  section  of  the  judiciary  act 
of  Vermont.    Hazm  v.  Smith,  2  Tyler,  59. 

538.  Recognisance  for  a  review  is  forfeit,  if  the 
iudgment  hit  against  the  reviewer,  though  for 
less  damages.     Pagt  v.  JohnMon,  Brayt.  124. 

29.  Extra  expenses,  in  procuring  witnesses 
and  employing  counsel,  time  spent,  and  money 
necessarily  expended,  in  defending  a  suit,  aside 
of  the  fee-bill,  are  not  comprehended  in  the  term 
"  intervening  damages,"  inserted  in  a  recogni- 
sance for  a  review,  under  the  statute  of  Ver- 
mont.    Pemgdy  v.  Buekminster,  1  Tyler,  268. 

30.  Defendant's  filing,  in  offset,  in  an  appealed 
action,  matters  of  whicn  the  county  court  miffht 
take  original  jurisdiction,  renders  the  action 
open  to  review  in  that  court.  The  Vermont 
stetute  of  1811,  allowing  a  review  in  certain 
appealed  causes,  is  not  repealed  by  the  act  of 
1826,  purporting  to  take  awav  the  riffht  of  re- 
view in  appealed  causes.  bIobs  v.  Kutredge,  4 
Verm.  272. 

31.  Where  a  suit  before  a  justice  is  continued 
for  notice,  and  the  plaintiff,  before  taking  execu- 
tion, recognises  to  refond  what  may  be  recovered 
on  review,  according  to  the  provisions  of  the 
justice  act,  §  18,  he  cannot  plead,  in  bar  to  the 
writ  of  review,  that  defendant  was  in  the  stete  at 
the  time  of  judgment  rendered.  DttnM  v.  £e6es, 
5  ib.  560.  The  proceedings  of  the  justice,  in 
such  case,  are  equivalent  to  an  adjudication  that 
defendant  was  out  of  the  state,  and  had  no  no- 
tice, ib. 

32.  To  authorise  a  review  as  of  right,  in  Mas- 
sachusette,  there  must  be  an  issue  m  fact  tried, 
and  the  party  reviewing  most  be  aggrieved  by  a 
judgment  on  the  verdict.  Perry  v.  Goodwin,  6 
Mass.  496.  And  the  manifest  intention  of  the 
stetute  is  to  authorise  reviews  only  in  cases 
where  the  merita  of  the  action  are  involved  in 
an  issue  of  fact,  and  not  where  the  quantum  of 
damages  only  is  to  be  aseerteined.  ib, 

33.  No  review  of  an  action  has  been  allowed 
where  the  judgment  has  been  rendered  upon  a 
default,  ib. 

34.  Under  the  Massachnsette  stetute  of  1786, 
a.  66,  the  party  aggriwad  haa  never  reviewed 


the  cause,  unless  there  has  been  an  issue  to  the 
country,  and  a  trial  by  a  jury,  and  there  have 
not  been  two  verdieta  against  him.  ib,  Stoett  v. 
auUium,  7  ib.  342,  346.  If  there  has  been  but 
one  ttrial,  and  the  verdict  haa  been  found  for  him, 
if  he  is  aggrieved  he  may  review.  Perry  v. 
OoodtDin,  6  ib.  498.  See  MM  v.  ITeleott,  10  ib. 
218. 

35.  Where  the  plaintiff's  declaration  eontatned 
two  oonnto  for  ditibrent  oauses  of  action,  and 
there  had  been  two  trials,  and  one  verdict  had 
been  rendered  in  his  flivor,  and  one  against  him 
on  each  count,  it  was  held,  that  he  was  entitled 
to  a  review.     Rice  v.  Totonsend,  14  ib.  366. 

36.  Where  one  party  has  obtained  a  review  by 
petition,  pursuant  to  the  Maseachusette  stetute 
of  1788,  c.  11,  the  ether  party  cannot  afterwards 
review  the  same  action,  under  the  statute  of 
1786,  c.  66.    Howe  v.  Httpgood,  13  ib.  ^0. 

37.  If  an  action  be  appealed  to  the  supreme 
judicial  court  on  a  fictitious  demurrer,  and  the 
demurrer  be  waived,  and  an  issue  to  the  country 
be  joined,  one  verdiot  is  not  final  to  either  party, 
but  leaves  the  action  open  to  review.  Hall  v. 
WoUoU,  10  ib.  218.  But  if  the  demurrer  be  not 
waived)  and  there  be  an  inquiry  of  damages,  the 
action  will  not  be  open  to  a  review  of  right,  ib. 

38.  If  either  party,  in  pleading,  propose  that 
the  other  party  shall  have  the  benefit  of  a  verdict 
where  there  is  no  trial,  such  agreement  is  equiv- 
alent to  a  stipulation  that  one  trial  shall  be  final 
on  the  party  making  the  propoaition,  and  is  a 
waiver  of  his  right  of  review ;  but  the  other 
party,  bv  accepting  the  proposed  benefit,  is  not 
deprived  of  his  ri^t  of  review,  ib. 

39.  Where  a  party,  in  waiving  his  right  to  re- 
view, acted  agreeably  to  the  advice  of  his  coun- 
sel, which  was  given  on  the  persuasion  that  the 
party  might  have  relief  by  error,  which  he  could 
not,  the  court  ordered  that  he  be  restored  to  the 
right  of  review.    M'FaddeH  v.  OHe,  6  ib.  323. 

40.  The  court  have  no  authority  to  grant  re- 
views except  in  cases  where  the  action  is  com- 
menced by  writ.  Borden  v.  Brown,  7  ib.  93. 
Pope  V.  Pope,  4  Pick.  129.  Dickenson  v.  Davis, 
4  iflass.  520.  Stone  v.  Davis,  14  ib.  360.  And 
but  one  review  of  an  action.  RuggUs  v.  Ftee- 
landy  6  ib.  513.  But  after  a  verdict  on  a  review 
thus  specially  granted,  the  court  may  set  it  aside 
for  any  reasonable  and  legal  cause,  and  direct  a 
new  trial.  i6.  8o  a  review  commenced  and  dis- 
continued is  not  a  bar  to  another  review  in  the 
same  action,  if  not  prevented  by  other  limita- 
tions.    Bwrretl  v.  Burrell,  10  ib.  221. 

41.  The  court  have  authority  to  grant  a  review 
of  a  judgment  against  a  trustee,  rendered  upon  a 
sei.fa.  Ex  parte  Packard,  ib.  426.  But  not  of  a 
judgment  rendered  upon  an  award  of  referees, 
under  a  submission  entered  into  before  a  justice 
of  the  peace,  pursuant  to  the  Maeaachusette 
stetute  of  1786,  c.  21 .  Dickenson  v.  Davis,  4  ib. 
520.  5X0IIS  V.  Davis,  14  Mass.  960.  Borden  v. 
Brown,  7  ib.  93. 

42.  The  court  have  authority  to  giant  a  review 
of  an  action  in  which  judgrment  nas  been  ren- 
dered upon  a  case  atete^  1^  the  parties  for  the 
opinion  of  the  court.  Stoekbridge  v.  IFissf  Stocln 
bridge,  13  ib.  302. 

43.  A  review  will  not  be  granted  on  a  petition, 
if  it  appear,  by  the  Ihcte  set  forth  in  the  petition, 
that  the  petitioner  is  entitled  to  a  writ  of  review 
as  of  right.  Byrnes  v.  Piper,  5  Ib.  363.  Nor 
where  it  appears,  on  an  inspection  of  the  record, 
that  the  judgment  complained  of  would  be  re- 
versed on  a  writ  of  error.  Hart  v.  Huckins,  ib 
260.   But  where  the  petitiener  had  been  deprived, 
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without  his  fault,  of  his  remedy  by  writ  of  error, 
a  reyiew  was  granted.  PeUrsham  v.  Dana^  12 
Maaa.  429. 

44.  A  reyiew  will  be  granted  where  an  appeal 
lay,  if  the  party  neglected  to  appeal,  not  from  his 
own  laches,  bat  from  the  misapprehension  of  the 
parties  and  of  the  lower  conrt,  and  if  it  appear 
that  justice  has  not  been  done.  Chamvian  y. 
Brooks,  9  ib.  328. 

45.  A  writ  of  reyiew  was  granted  on  account 
of  the  interest  of  a  juror,  where  it  did  not  come 
to  the  knowledge  of  the  defendant  until  after  the 
yerdict  had  been  returned  in  fayor  of  the  plain- 
tiff, and  after  the  final  adjournment  of  the  court. 
Dams  y.  JHlen,  11  Pick.  466. 

46.  Where  parties  haye  stated  a  case  for  the 
opinion  of  the  court,  if,  within  the  time  limited 
for  the  granting  of  reyiews,  one  party  discoyers 
that  a  fact  has  been  misstated  or  omitted  without 
want  of  due  diligence  on  his  part,  a  reyiew  will 
be  granted.  Stoekbridge  y.  West  Stockbridge.  13 
Mass.  302. 

47.  A  reyiew  was  granted  to  correct  a  mistake 
in  the  computation  of  the  amount  due  on  a  prom- 
issory note.    11^^  y.  Kmgkt,  1  ib.  467. 

48.  On  a  petition  for  a  reyiew,  the  court  require 
eyidence  to  support  the  allegrations  in  the  peti- 
tion, before  making  a  rule  to  show  cause.  fVU- 
lardy.  Ward,  3  ib.  24.  And  the  affidayit  of  the 
petitioner  is  sufficient  to  proye  fkcts  which,  from 
their  nature,  can  be  known  only  to  himself.  Cof' 
fin  y.  Abbot,  7  ib.  262.  Rogers  y.  HOL,  4  ib.  349. 
And  of  other  facts,  in  order  to  obtain  an  order  of 
notice  on  bis  petition.  Rogers  y.  HUl,  ib.  But 
the  depositions  of  other  persons  must  be  taken 
with  the  usual  forms.  Cqfin  y.  Abbot,  7  ib. 
952. 

49.  Where  the  petitioner  has  been  defaulted, 
the  reyiew  will  be  granted  on  slij^ht  eyidence, 
although  that  eyidence  be  contradicted  by  testi- 
mony on  the  part  of  the  respondent,  ih.  Where, 
in  such  case,  the  affidavit  of  the  petitioner  was 
yery  imperfect,  and  the  original  plaintiff's  dec- 
laration was  also  defectiye,  a  reyiew  was  granted 
on  terms.    Judd  y.  Buckanan,  4  ib.  579. 

50.  Where  a  writ  of  reyiew  has  issued  upon 
a  petition,  under  the  Massachusetts  statute  of 
1788,  c.  11,  §  1,  without  notice  to  the  adyerse 
party,  the  court  are  not  obliged  to  quash  it,  but 
may  hear  the  parties  upon  the  merits  of  the  appli- 
eation.     Clap  y.  Joslyn,  1  ib.  129. 

51.  The  court  will  grant  a  rule  to  show  cause 
why  a  writ  of  review,  sued  out  under  the  same 
statute,  should  not  be  quashed,  upon  the  affida^ 
Tit  of  the  adyerse  party  that  he  had  no  notice 
of  the  application  for  the  writ,  tb.  The  seryice 
of  such  nile  upon  the  attorney  in  court  of  the 
adyerse  party  will  be  'sufficient,  without  insert- 
ing the  name  of  the  attorney  in  the  rule,  or  any 
special  order  of  the  court  for  a  seryice  upon 
him.  ib, 

52.  Where  the  plaintiff  in  reyiew  is  not  enti- 
tled to  a  reyiew,  the  court  will  abate  the  writ, 
ex  qfieio,  on  the  discoyerf  of  the  defect.  Hall 
y.  Wolcoti,  10  ib.  318.  In  su^h  case,  too,  it 
may  be  quashed  on  motion,  as  well  as  abated  by 
plea,  ib, 

53.  On  a  reyiew,  the  whole  cause  is  to  be  r^ 
viewed  without  any  new  pleading;  and  there 
ean  be  no  amendment  of  the  former  pleadings, 
although  either  party  may  iatroduee  new  evi- 
dence. Perry  v.  Ooodwitt,  6  ib.  486.  Smett  v. 
SulUpmm,  7  ib.  342,  346.  Dudley  v.  dmnnef,  &  ib. 
438,  488.     Hart  v.  Joknson,  7  ib.  479. 

54.  Where  ther*  ai«r  issues  in  Isw  n»  wMI  «r 
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fact,  all  the  issues  may  be  again  tried,  the  issues - 
in  law  by  the  court,  and  those  of  fact  by  a  jury 
Perry  v.  Goodwin,  6  ib.  498. 

55.  The  merits  which  were  originally  tried  are 
alone  to  be  tried  on  the  reyiew :  a  clami  for  bet^ 
terments  cannot  be  set  up.  Hart  v.  Joknson,  7 
ib.  472. 

56.  By  the  Massachusetts  statute '.of  1786, 
c.  66,  each  party,  in  an  action  of  review,  is  enti- 
tled to  all  the  evidence  used  at  the  former  trial, 
which,  at  that  time,  was  not  liable  to  any  legal 
objection,  or  which  may  not,  at  the  review,  b» 
obtained  from  the  same  source  in  a  better  or 
more  authentic  form.     Oold  v.  Middy,  1  ib.  1. 

57.  On  a  petition  for  a  review,  Uie  petitioner 
is  confined  to  the  allegations  in  his  petitipn. 
Simmons  v.  Aptkrop,  1  ib.  99. 

58.  If  the  original  plaintiff  review,  his  writ 
may  be  an  attachment,  on  which  he  may  take 
new  security.     Stoett  v.  Sullivan,  7  ib.  342. 

59.  If  the  original  defendant  review,  the  plain- 
tiff may  still  execute  his  judgment  recovered  on 
the  appeal,  unless  the  defendant  give  bond  to 
stay  the  plaintiff's  execution,  ib, 

60.  On  a  writ  of  review,  the  former  judgment 
cannot  be  reversed,  either  in  whole  or  in  part. 
Ely  y-  Forward,  ib.  25.  See  Stoett  v.  5tii2t«<m,  ib. 
342,  348.  But  if  it  appear  that  the  former  jud|F- 
ment  was  erroneous,  the  plaintiff  in  review  will 
have  judgment  to  recover  back  the  money  erro* 
neously  recovered  in  the  former  suit  against  him. 
Ely  V.  Forward,  ib.  25.  Durgin  v.  Leigkton,  10 
ib.  56,  58.  And  if  the  former  judgment  was 
right,  then  the  defendant,  besides  executing  the 
former  judgment,  will  have  judgment  and  execn* 
tion  for  the  costs  of  the  review.  Ely  v.  Forward, 
7  ib.  25. 

61.  Where  judgment  has  been  rendered 
against  several  dercndants,  and  one  of  them 
prosecutes  a  writ  of  review  in  the  name  of  all, 
and,  upon  the  trial,  the  original  plaintiff  obtains  a 
yerdict  for  an  increased  amount  of  damages,  judff* 
ment  will  be  entered  against  the  original  defend- 
ant, who  prosecutes  the  review,  for  the  damages 
found  by  the  last  verdict,  and  the  costs  ;  and  the 
former  judgment  will  be  affirmed,  to  stand  as  a 
joint  judgment  against  all  the  original  defend- 
ants.    Emerson  v^  Pattee,  I  ib.  482. 

69.  Where,  in  trespass  against  three,  judgment 
was  rendered  against  all,  and,  on  a  review  by 
them,  a  verdict  was  rendered  against  two  only, 
the  third,  who  had  paid  no  part  of  the  first  judg- 
ment, was  allowed  to  tax  the  costs  of  travel  and 
attendance  for  himself  and  all  the  witnesses  used 
in  the  defence,  both  on  the  first  trial  and  on  the 
review.     Durgin  v.  Leigkton,  10  ib.  56. 

63.  On  the  trial  of  the  review,  the  jury  may 
find  their  verdict  for  the  original  defendant,  or  for 
the  original  plaintiff,  with  greater  or  less  damages 
than  he  recovered  at  the  former  trial ;  and,  upon 
comparing  the  two  verdicts,  any  error  will  be  cor- 
rected by  the  judgment  on  the  review.  Swett  v. 
SuUivan,  7  ib.  342. 

64.  The  remedy  for  a  party  seriously  injured 
by  a  determination  of  the  court  of  common  pleas, 
on  matters  within  its  discretion,  such  as  the  post- 
ponement or  continuance  of  an  action,  is  by  peti- 
tion for  review ;  and  a  review  will  be  granted  if 
injustice  has  been  done  by  hurrying  a  parf^  to 
trial  unprepared.  Reynard  v.  Breeknell,  4  Pick. 
302. 

65.  The  court  refused  to  stay  execution,  upon 
a  petition  for  a  review,  where  the  petitioner  had 
failed  to  serve  the  first  order  of  notice,  and,  before 
a  second  would  be  returnable,  the  yearwouM  e«- 
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a  malioioas  proieoutioii,  in  which  the  plaintiff 
in  review  was  defendant,  his  adminittraior  can- 
not become  party  to  the  reTiew.  Ftnudd  T. 
Ladd,  4  N.  Hamp.  145. 

21.  In  New  Hampshire,  when  counsel  had 
suffered  a  verdict  to  pass  a^nst  a  party  without 
a  triaJ,  by  mistake,  a  review  was  granted  upon 
terms,    itiiey  ▼.  Emerson,  5  ib.  631. 

22.  Upon  a  review,  the  original  defendant  can 

glead  no  new  matter,  arising  since  the  judgment, 
I  bar  of  the  original  action.     BurUff  v.  BurZey, 
6  ib.  204. 

23.  Review  lies  on  a  judgment  en  a  bond  of  a 
deputy  to  the  sheriff.  P^ge  ▼.  Brntney,  Brayt. 
23. 

24.  No  review  is  allowed  in  an  action  on  the 
oase  for  bettormenta.  Oaf  v.  Ladd^  6  Verm. 
174. 

25.  Judgment  on  a  writ  of  error  is  not  a  sub* 
ject  of  review,  under  the  Vermont  judiciary  act. 
Enas  V.  Bomrdrntm^  2  Tyler,  271. 

26.  A  bill  of  review  may  be  brought  as  a  writ 
of  right  for  errors  of  law  apparent  on  the  lace  of 
the  decree ;  but  it  can  only  be  brought  for  such 
errors,  or  for  new  matter  proved  to  have  been 
discovered  since  the  decree.  Banaum  v.  M* Dan- 
ids,  6  Verm.  177. 

27.  On  review  of  a  judgment  on  demurrer  by 
the  supreme  court,  in  a  case  appealed  from  the 
county  court,  the  issue  in  law  is  open  for  reargu- 
ment,  under  the  3d  section  of  the  judiciary  act 
of  Vermont.    Hazm  v.  Smithy  2  Tyler,  59. 

28.  Recognisance  for  a  review  is  forfeit,  if  the 
iudgment  m  against  the  reviewer,  though  for 
less  damages.    Pagt  v.  JohnMon,  Brayt.  124. 

29.  Extra  expenses,  in  procuring  witnesses 
and  employing  counsel,  time  spent,  and  money 
necessarily  expended,  in  defending  a  suit,  aside 
of  the  fee-bill,  are  not  comprehended  in  the  term 
"•  intervening  damages,"  inserted  in  a  recogni- 
sance for  a  review,  under  the  statute  of  Ver- 
mont.    Pemady  v.  Buekminster,  1  Tyler,  268. 

30.  Defendant's  filing,  in  offset,  in  an  appealed 
action,  matters  of  which  the  county  court  miffht 
take  original  jurisdiction,  renders  the  action 
open  to  review  in  that  court.  The  Vermont 
statute  of  1811,  allowing  a  review  in  certain 
appealed  causes,  is  not  repealed  by  the  act  of 
1826,  purporting  to  take  awav  the  right  of  re- 
view in  appeakd  causes.  Bloss  v.  Kutredge^  4 
Verm.  272. 

31.  Where  a  suit  before  a  justice  is  continued 
for  notice,  and  the  plaintiff,  before  taking  execu- 
tion, recognises  to  reftud  what  may  be  recovered 
on  review,  according  to  the  provisions  of  the 
justice  act,  §  18,  he  cannot  plead,  in  bar  to  the 
writ  of  review,  ^at  defendant  was  in  the  state  at 
the  time  of  judgment  rendered.  Davit  v.  Btbeej 
5  ib.  560.  The  pioceedingis  of  the  justice,  in 
such  case,  are  equivalent  to  an  adjudication  that 
defendant  was  out  of  the  state,  and  had  no  no- 
tice, a. 

32.  To  authorise  a  review  as  of  ri^ht,  in  Mas- 
sachusetts, there  must  be  an  issue  in  fact  tried, 
and  the  party  reviewing  must  be  aggrieved  by  a 
judgment  on  the  verdict.  Perry  v.  Goodwin^  6 
Mass.  496.  And  the  manifest  intention  of  Uie 
statute  is  to  authorise  reviews  only  in  cases 
where  the  merits  of  the  action  are  involved  in 
an  issue  of  fact,  and  not  where  the  quantum  of 
damages  only  is  to  be  ascertained,  th, 

33.  No  review  of  an  action  has  been  allowed 
where  the  judgment  has  been  rendered  upon  a 
default,  ib. 

34.  Under  the  Massachusetts  statute  of  1786, 
a.  66,  the  party  aggriwud  hM  never  reviewed 


the  cause,  unless  there  has  been  an  issue  to  the 
country,  and  a  trial  by  a  juiy,  and  there  have 
not  been  two  verdicts  against  him.  ib.  Stoeit  v. 
9ulUtim,  7  ib.  342,  346.  If  there  has  been  bm 
one  trial,  and  the  verdict  has  been  found  for  him, 
if  he  is  aggrieved  he  may  review.  Perry  v. 
Goodwin,  6  ib.  496.  See  BM  v.  fVoUoti,  10  ib. 
218. 

35.  Where  the  plaintiff's  declaration  oontatned 
two  counts  for  oifibrent  oaoaes  of  action,  and 
there  had  been  two  trials,  and  one  verdict  had 
been  rendered  in  his  flivor,  and  one  against  him 
on  each  count,  it  was  held,  that  he  was  entitled 
to  a  review.    Riee  v.  Townsend,  14  ib.  366. 

36.  Where  one  party  has  obtained  a  review  by 
petition,  pursuant  to  the  Massachusetts  statute 
of  1788,  c.  11,  the  other  party  cannot  afterwards 
review  the  same  action,  under  the  statute  of 
1786,  c.  66.    Hotoe  v.  Hmpgood,  13  ib.  ^0. 

37.  If  an  action  be  appealed  to  the  supreme 
judicial  court  on  a  fictitious  demurrer,  and  the 
demurrer  be  waived,  and  an  issue  to  the  country 
be  joined,  one  verdict  is  not  final  to  either  party, 
but  leaves  the  action  open  to  review.  Hail  v. 
WoUoU,  10  ib.  218.  But  if  the  demurrer  be  not 
waived;  and  there  be  an  inquiry  <^  damages,  the 
action  will  not  be  open  to  a  review  of  right,  ib. 

38.  If  either  party,  in  pleading,  propose  that 
the  other  party  shall  have  the  benefit  of  a  verdict 
where  there  is  no  trial,  such  agreement  is  equiv- 
alent to  a  stipulation  that  one  trial  shall  be  final 
on  the  party  making  the  proposition,  and  is  a 
waiver  of  his  right  of  review ;  but  the  other 
party,  by  accepting  the  proposed  benefit,  is  not 
deprived  of  his  right  of  review,  ib. 

39.  Where  a  party,  in  waiving  his  right  to  re- 
view, acted  agreeably  to  the  advice  of  his  coun- 
sel, which  was  given  on  the  persuasion  that  the 
party  might  have  relief  by  error,  which  he  could 
not,  the  court  ordered  that  he  be  restored  to  the 
right  of  review.    M'Fadden,  v.  Otis,  6  ib.  323. 

40.  The  court  have  no  authority  to  grant  re- 
views except  in  cases  where  the  action  is  com- 
menced by  writ.  Borden  v.  JBrown,  7  ib.  93. 
Pope  V.  PopSj  4  Pick.  129.  Diekemson  v.  Davis, 
4  Mass.  520.  Stme  v.  Davis,  14  ib.  360.  And 
but  one  review  of  an  action.  Boggles  v.  Free- 
land,  6  ib.  513.  But  after  a  verdict  on  a  review 
thus  specially  granted,  the  court  may  set  it  aside 
for  any  reasonable  and  legal  cause,  and  direct  a 
new  trial,  ib.  8o  a  review  commenced  and  dis- 
continued is  not  a  bar  to  another  review  in  the 
same  action,  if  not  prevented  by  other  limita- 
tions.    Burrell  v.  BurreU,  10  ib.  921. 

41.  The  court  have  auUiority  to  grant  a  review 
of  a  judgment  against  a  trustee,  rendered  upon  a 
set.  fa.  Ez  parte  Packard,  ib.  426.  But  not  of  a 
judgment  rendered  upon  an  award  of  referees, 
under  a  submission  entered  into  before  a  justice 
of  the  peace,  pursuant  to  the  Massachusette 
statute  of  1786,  c.  21.  Dickenson  v.  Darts,  4  ib. 
520.  Stone  v.  Davis,  14  Mass.  360.  Borden  v. 
Broumt  7  ib.  93. 

42.  The  court  have  authority  to  gfunt  a  review 
of  an  action  in  which  judgment  has  been  ren- 
dered upon  a  case  stated  1^  the  parties  for  the 
opinion  of  the  court.  StoeUbridge  v.  West  Stock" 
bridge,  13  ib.  302. 

43.  A  review  will  not  be  granted  on  a  petition, 
if  it  appear,  by  the  Ikota  set  forth  in  the  petition, 
that  the  petitioner  is  entitled  to  a  writ  of  review 
as  of  right.  Bymos  v.  P^per,  5  ib.  363.  Nor 
where  it  appears,  on  an  inspection  of  the  record, 
that  the  judgment  complained  of  would  be  re- 
versed on  a  writ  of  error.  Hart  v.  Huekins,  ib 
260.   But  where  the  petitioBer  had  been  deprived, 
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witlioiit  his  fault,  of  his  remedy  by  writ  of  error, 
ft  review  was  granted.  Petersham  v.  Dana^  12 
Mass.  429. 

44.  A  reriew  will  be  granted  where  an  appeal 
lay,  if  the  party  neglected  to  appeal,  not  from  his 
own  laches,  but  from  the  misapprehension  of  the 
parties  and  or  the  lower  court,  and  if  it  appear 
that  justice  has  not  been  dozie.  Chantpion  ▼. 
Brooks^  9  ib.  228. 

45.  A  writ  of  reriew  was  granted  on  account 
of  the  interest  of  a  juror,  where  it  did  not  come 
to  the  knowledge  of  the  defendant  until  after  the 
verdict  had  been  returned  in  favor  of  the  plain- 
tiff, and  after  the  final  adjournment  of  the  court. 
Davis  V.  JiUeiij  11  Pick.  466. 

46.  Where  parties  have  stated  a  case  for  the 
opinion  of  the  court,  if,  within  the  time  limited 
for  the  granting  of  reviews,  one  party  discovers 
that  a  fiwt  has  Seen  misstated  or  omitted  without 
want  of  due  diligence  on  his  part,  a  review  will 
be  granted.  Stockbridge  v.  West  Stackbridge^  13 
Mass.  302. 

47.  A  review  was  granted  to  correct  a  mistake 
in  the  computation  of  the  amount  due  on  a  prom« 
issory  note.     llsUy  v.  Knight ^  1  ib.  467. 

48.  On  a  petition  for  a  review,  the  court  require 
evidence  to  support  the  allegations  in  the  peti* 
tion,  before  making  a  rule  to  show  cause.  fVH- 
lard  V.  fVard,  3  ib.  24.  And  the  affidavit  of  the 
petitioner  is  sufficient  to  prove  facts  which,  from 
their  nature,  can  be  known  only  to  himself.  Cof' 
fin  V.  AHot,  7  ib.  252.  Rogers  v.  flttt,  4  ib.  349. 
And  of  other  facts,  in  order  to  obtain  an  order  of 
notice  on  his  petition.  Rogers  v.  /ft//,  ib.  But 
the  depositions  of  other  persons  must  be  taken 
with  the  usual  forms.  Cqfin  v.  Abboty  7  ib. 
252. 

49.  Where  the  petitioner  has  been  defaulted, 
the  review  will  be  granted  on  slight  evidence, 
although  that  evidence  be  contradicted  by  testi- 
mony on  the  part  of  the  respondent,  ib.  Where, 
in  such  case,  the  affidavit  of  the  petitioner  was 
very  imperfect,  and  the  original  plaintiff's  dec- 
laration was  also  defective,  a  review  was  granted 
on  terms.    Judd  v.  Buchwnan^  4  ib.  579. 

50.  Where  a  writ  of  review  has  issued  upon 
a  petition,  under  the  Massachusetts  statute  of 
1788,  c.  11,  §  1,  without  notice  to  the  adverse 
party,  the  court  are  not  obliged  to  quash  it,  but 
ma^  hear  the  parties  upon  the  merits  of  the  appli- 
cation.    Clap  V.  Joslyn^  1  ib.  129. 

51.  The  court  will  grant  a  rule  to  show  cause 
why  a  writ  of  review,  sued  out  under  the  same 
statute,  should  not  be  quashed,  upon  the  affida- 
vit of  the  adverse  party  that  he  had  no  notice 
of  the  application  for  the  writ.  ib.  The  service 
of  such  rule  upon  the  attorney  in  court  of  the 
adverse  party  will  be  'sufficient,  without  insert- 
ing the  name  of  the  attorney  in  the  rule,  or  any 
special  order  of  the  court  for  a  service  upon 
him.  ib, 

52.  Where  the  plaintiff  in  review  is  not  enti- 
tled to  a  review,  the  court  will  abate  the  writ, 
ex  ofieioy  on  the  discoverf  of  the  defect.  Hall 
V.  WoleoUy  10  ib.  218.  In  su^h  ease,  too,  it 
may  be  quashed  on  motion,  as  well  as  abated  by 
plea.  t^. 

53.  On  a  review,  the  whole  cause  is  to  be  re- 
viewed without  any  new  pleading;  and  there 
ean  be  no  amendment  of  the  former  pleadings, 
although  either  p«fty  may  introdnee  new  evi- 
dence. Perry  v.  Goodwin,  6  ib.  486.  Smett  v. 
auUiwmy  7  ib.  342,  346.  Dudley  r.  dmnnsf,  &  ib. 
438,488.    Hart  T.  Johnson,  7  ih.  472. 

54.  Wheiw  there  axe  iMues  in  Isw  mm  wM  as 
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fact,  all  the  issues  may  be  again  tried,  the  issues - 
in  law  by  the  court,  and  those  of  fact  by  a  jury 
Perry  v.  Goodwin,  6  ib.  498. 

55.  The  merits  which  were  originally  tried  are 
alone  to  be  tried  on  the  review :  a  claim  for  bet- 
terments cannot  be  set  up.  Hart  v.  Johnson,  7 
ib.  472. 

56.  By  the  Massachusetts  statute '.of  1786, 
c.  66,  each  par^,  in  an  action  of  review,  is  enti- 
tled to  all  the  evidence  used  at  the  former  trial, 
which,  at  that  time,  was  not  liable  to  any  legal 
objection,  or  which  may  not,  at  the  review,  oe 
obtained  from  the  same  source  in  a  better  or 
more  authentic  form.     CMd  v.  Middy,  1  ib.  1. 

57.  On  a  petition  for  a  review,  the  petitioner 
is  confined  to  the  allegations  in  his  petitipn. 
Simmons  v.  Apthrop,  1  ib.  99. 

58.  If  the  original  plaintiff  review,  his  writ 
may  be  an  attachment,  on  which  he  may  take 
new  security.     Swett  v.  Sullivan,  7  ib.  342. 

59.  If  the  original  defendant  review,  the  plain- 
tiff may  still  execute  his  judgment  recovered  on 
the  appeal,  unless  the  defendant  give  bond  to 
stay  the  plaintiff's  execution,  ib. 

60.  On  a  writ  of  review,  the  former  judgment 
cannot  be  reversed,  either  in  whole  or  in  part. 
Ely  V.  Forward,  ib.  25.  See  Swett  v.  SuUitan,  ib. 
342,  348.  But  if  it  appear  that  the  former  judf* 
ment  was  erroneous,  the  plaintiff  in  review  wm 
have  judgment  to  recover  back  the  money  erro* 
neoosly  recovered  in  the  former  suit  against  him. 
Ely  V.  Forward,  ib.  25.  Durgin  v.  Leighton,  10 
ib.  56,  58.  And  if  the  former  judgment  wus 
right,  then  the  defendant,  besides  executing  the 
former  judgment,  will  have  judgment  and  execu- 
tion for  the  costs  of  the  review.  Ely  v.  Forward, 
7  ib.  25. 

61.  Where  jndjpment  has  been  rendered 
against  several  defendants,  and  one  of  them 
prosecutes  a  writ  of  review  in  the  name  of  all, 
and,  upon  the  trial,  the  original  plaintiff  obtains  a 
verdict  for  an  increased  amount  of  damages,  judff* 
ment  will  be  entered  against  the  original  defend- 
ant, who  prosecutes  the  review,  for  the  damages 
found  by  the  last  verdict,  and  the  costs  ;  and  the 
former  judgment  will  be  affirmed,  to  stand  as  a 
joint  judgment  against  all  the  original  defend- 
ants.    Emerson  v^  Pattee,  I  ib.  482. 

62.  Where,  in  trespass  against  three,  judgment 
was  rendered  against  all,  and,  on  a  review  by 
them,  a  verdict  was  rendered  against  two  only, 
the  third,  who  had  paid  no  part  of  the  first  judg- 
ment, was  allowed  to  tax  the  costs  of  travel  and 
attendance  for  himself  and  all  the  witnesses  used 
in  the  defence,  both  on  the  first  trial  and  on  the 
review.     Durgin  v.  Leighton,  10  ib.  56. 

63.  On  the  trial  of  the  review,  the  jury  may 
find  their  verdict  fbr  the  original  defendant,  or  for 
the  original  plaintiff,  with  greater  or  less  damages 
than  he  recovered  at  the  former  trial ;  and,  upon 
comparing  the  two  verdicts,  any  error  will  be  cor- 
rected by  the  judgment  on  the  review.  Swett  v. 
Sullivan,  7  ib.  342. 

64.  l^he  remedy  for  a  party  seriously  injured 
by  a  determination  of  the  court  of  common  pleas, 
on  matters  within  its  discretion,  such  as  the  post- 
ponement or  continuance  of  an  action,  is  by  peti- 
tion for  review ;  and  a  review  will  be  granted  if 
injustice  has  been  done  by  hurrying  a  party  to 
trial  unprepared.  Reynard  v.  Breeknell,  4  Pick. 
302. 

65.  The  court  refused  to  stay  execution,  upon 
a  petition  for  a  review,  where  the  petitioner  had 
failed  to  serve  the  first  order  of  notice,  and,  before 
a  second  would  be  returnable,  the  yearwooM  e«- 
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pire  within  which  execution  mast  issue,   ^tickols 
y.  Foster,  7  Mass.  63. 

66.  The  testimony  of  a  juror,  that  a  misrepre- 
sentation at  the  trial,  in  regard  to  a  certain  line, 
had  no  influence  upon  the  yerdict,  was  admitted 
on  the  hearing  of  a  petition  for  a  review.  Ferrill 
y.  Simpson,  8  Pick.  359. 

67.  The  supreme  court  of  Massachusetts  haye 
power  to  ffrant  a  reyiew,  where  a  trustee  has  been 
charged  in  the  common  pleas,  by  accident  or 
mistake,  when  he  ought  to  have  been  discharged. 
Brigham  y.  Elliot,  12  ib.  172. 

68.  The  constitution  of  Missouri  giyes  the 
right  generally  to  all  citizens  to  haye  their  causes 
reyiewed  in  the  supreme  court  without  regard  to 
the,  amount  in  dispute.  BIutU  y.  Sheppard,  1 
Mis.  219. 


RIOT. 

1.  It  is  a  riot  for  a  number  of  persons,  unlaw- 
fully combined,  to  disturb  others  in  the  enjoy- 
ment of  their  lawful  rights.  CommanweaUk  y. 
Runnels,  10  Mass.  518. 

2.  In  an  indictment  for  a  riot,  it  is  sufficient  to 
allege  that  the  defendants  assembled  '*  with  force 
and  arms,"  and,  being  so  assembled,  committed 
acts  of  violence,  without  repeating  the  words 
**  force  and  arms."  ib, 

3.  Where  three  or  more  armed  persons  assem- 
ble to  assist  one  another  in  a  private  enterprise, 
and  execute  the  same  in  a  threatening  manner,  it 
is  a  riot,  whether  the  act  done  be  lawful  or  not. 
State  v.  Brooks,  1  Hill,  S.  C.  361. 

4.  A  riot  is  the  execution,  with  force,  of  an  en 
terprise  of  a  private  nature,  by  three  or  more 
persons,  with  an  understanding  mutually  to  assist 
each  other.    State  v.  Cole,  2  M'Cord,  117. 

5.  Indictment  lies  for  besetting  a  house  with 
intent  to  wound,  tar,  and  feather.  Pennsylvania 
v.  Cribs,  Addis.  277. 

6.  Three  persons  are  necessary  to  Consum- 
mate a  riot.  Maxwell  v.  Carlile,  1  M'Cord, 
534. 

7.  Two  white  persons,  and  a  negro  slave,  can 
commit  a  riot.     State  v.  Calder,  2  ib.  462. 

8.  The  averment,  that  the  acts  charged  were 
done  in  terrorem  poptdi,  is  unnecessary  in  such 
indictment,  if  there  is  a  charge  of  unlawful  acts 
riotously  committed.  Commonwealth  v.  Runnels, 
10  Mass.  518. 

9.  To  support  an  indictment  for  a  riot,  the  de- 
fendants must  be  active  in  doing  or  countenan- 
cing an  unlawful  act,  or  stand  ready  to  sup- 
port such  act.  Pennsylvania  v.  Craig,  Addis. 
190. 

10.  Where  persons  unknown  were  necessary, 
with  the  persons  indicted,  to  commit  the  ofience 
of  riot,  they  should  be  stated  to  be  unknown,  and 
so  proved ;  if  known,  it  should  be  stated  who 
they  were.     Stale  v.  Calder,  2  M'Cord,  462. 

11.  In  a  prosecution  fbr  a  riot,  under  the  2d 
section  of  the  Virginia  riot  act,  the  defendants 
ought  not  to  be  tried  and  convicted,  without  an 
inquisition  or  indictment  found  against  them, 
setting  forth  the  nature  and  cause  of  the  accusa- 
tion. Maekaboy  v.  Commonwealth,  2  Virg.  Cas. 
268. 

12.  A  separate  trial  was  refused  to  defendants, 
indicted  jointly  for  a  riot  and  assault.  State  v. 
Uttlejohn,  1  Bay,  316. 

13.  A  justice  of  the  peace  is  indictable  for  not 
attempting  to  suppress  a  riot.  Respublica  v. 
Montgomery,  1  Teates,  419. 


Riy£R8. 

1.  A  stream  may  acquire  the  name  of  a  river, 
in  the  channel  of  which,  at  some  season  of  ex- 
treme  drought,  no  water  flows.  So,  if  one  branch 
has  by  consent  retained  the  name  of  the  river,  it 
will  be  held  as  such ;  otherwise,  the  main  branch 
is  the  river.  Reynolds  v.  M* Arthur,  2  Pet. 
417. 

2.  In  Kentucky,  in  taking  the  distance  from 
one  point  to  another  on  a  large  river,  the  meas- 
urement is  to  be  with  its  meanders,  not  in  a 
direct  line.    Johnson  v.  Pannel,  2  Wheat.  206. 

3.  The  territory  "lying  between"  two  rivers 
is  the  whole  country,  from  their  sources  to  their 
mouths ;  and  if  no  fork  of  either  of  them  has 
acquired  the  name,  in  exclusion  of  another,  the 
main  branch,  to  its  source,  must  be  considered  as 
the  true  river.  Doddridge  v.  Thompson,  9  ib. 
470. 

4.  Where  the  act  of  the  assembly  of  the  state 
of  Delaware  authorized  the  erection  of  a  dam 
across  a  creek,  it  was  held  not  to  conflict  with 
the  laws  of  the  United  States,  inasmuch  as  con- 
gress has  passed  no  act  controlling  state  legisla- 
tion, but  to  be  a  question  between  the  state  and 
the  inhabitants.  Wilson  v.  Blackbird  Creek  Marsh 
Co.  2  Pet.  245. 

5.  At  common  law,  one  owning  land  on  the 
bank  of  the  river  is  entitled  to  the  accumulation 
of  soil  on  his  land.  JV.  Orleans  v.  U.  States,  10 
ib.  662. 

6.  Such  little  streams  as  cannot,  in  their  nat- 
ural state,  be  used  for  the  floating  of  boats,  &e., 
and  for  the  transportation  of  property,  are  to  be 
regarded  as  private  property,  and  not  as  public 
highways ;  and  though,  by  the  application  of  arti- 
ficial means,  at  the  expense  of  the  owner,  they  be- 
come beatable,  and  susceptible  of  public  use,  yet 
they  do  not  thereby  become  the  property  of  the 
public.     Wadsworth  v.  Smith,  8  Fairf.  278. 

7.  Connecticut  River  is  not  a  navigable  stream, 
in  the  state  of  New  Hampshire,  by  the  rules  of 
the  common  law,  being  above  the  ebb  and  flow 
of  the  tide  ;  but  long  user  by  the  public  for  boat- 
ing and  rafting  has  made  it  a  public  highway. 
SeoU  V.  Wilson,  3  N.  Hamp.  321. 

6.  A  statute  of  the  state  of  New  Hampshire^ 
regulating  the  mode  of  rafting  and  driving  tim- 
ber on  Connecticut  River,  is  not  a  regulation  of 
commerce  among  the  several  states,  within  the 
meaning  of  the  constitution  of  the  United  States. 

9.  The  bed  and  waters  of  the  Connecticut 
River  are  common  to  all  citizens ;  but  a  right  of 
taking  fish  in  certain  places  in  the  river  may  be 
acquired  by  labor  and  expanse  in  clearing  them, 
and  by  a  long-continued  possession.  Pitkin  v. 
Olmstead,  1  Root,  217. 

10.  The  proprietor  of  land  adjoining  to  a  nav- 
igable river  has  an  exclusive  riffht  to  the  soil, 
TOtween  high  and  low  water  marks,  for  the  pnr^ 
pose  of  erecting  wharves  and  stores  thereon. 
East  Haven  v.  Hemingway,  7  Conn.  186. 

11.  On  an  application  of  the  proprietors  of  the 
town  of  New  Haven  for  a  patent  of  confirmation 
of  lands  within  specified  boundaries,  which  they 
had  obtained  by  purchase  of  the  Indians,  or  oth- 
erwise, the  general  assembly  of  Connecticut,  in 
1685,  gave,  granted,  ratified,  and  confirmed,  unto 
the  petitioners,  their  heirs,  successors,  and  as- 
signs, the  premises  so  butted  and  bounded,  to- 
gether with  all  the  meadows,  pastures,  swamps, 
upland  and  arable  land,  wooida,  islands,  ponda« 
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ways,  waters,  waterooorses,  havens,  ports,  rivers, 
fishings,  hantings,  fowlings,  mines,  minerals, 
quarries,  precious  stones,  on  or  within  the  prem- 
ises, and  all  other  commodities,  privilefres,  fran- 
chises, and  hereditaments  whatever  Uiereunto 
belonging,  or  in  any  wise  appertaining  to  any 
part  or  parcel  thereof.  It  was  held,  that  the  soil 
between  high  and  low  water  mark  of  Dragon 
River,  which  was  within  the  boundaries  of  the 
premises,  was  not  thereby  granted,  ib. 

13.  All  navigable  waters  are  public  property, 
for  the  use  of  all  the  citizens.  CommanwealA  v. 
CharlesUnon^  1  Pick.  160.  Kean  v.  Stetson^ 5  ib. 492. 
And  towns  cannot  lay  out  a  landing  place,  or  town 
way,  between  high  water  mark  and  the  channel 
of  a  navigable  river.    Kean  v.  StpUtnt,  ib. 

14.  A  creek  in  a  salt  marsh  is  not  navigable 
unless  ifavigable  generally,  and  at  ordinary  tides, 
and  for  some  purpose  useful  to  trade  or  agricul- 
ture.   Commonwealtk  v.  CharleHown^  1  ib.  180. 

15.  The  owner  of  land  bordering  on  an  un- 
navigable  river  will  own  to  the  thread  of  the 
river.  Jngraham  v.  IVUkinsim^  4  ib.  268.  Hatch 
w.  Dwight,  17  Mass.  289. 

16.  An  island  in  an  unnavigable  river,  (not 
legally  appropriated  otherwise,)  if  on  one  side  of 
the  diviaing  line,  belongs  to  the  owner  of  the 
bank  on  that  side ;  if  in  the  middle  of  the  river, 
the  owners  of  the  banks  hold  it  in  severalty,  the 
dividing  line  running  as  if  there  were  no  island 
in  the  river.  If  there  are  several  borderers,  the 
island  is  apportioned  according  to  their  lines  on 
the  main.     Ingraham  v.  WUkinaon,  4  Pick.  268. 

17.  Where  uie  legislature  authorise  a  person  to 
build  a  bridge  over  navigable  water,  wi{h  a 
draw  not  less  than  15  feet  wide,  he  is  not  bound 
to  make  the  draw  wider  than  this,  although 
vessels  of  a  greater  breadth  had  been  accustomed 
to  sail  in  such  water,  nor  to  make  a  wharf  or  pier 
to  the  draw.    Commanwealtk  v.  Breeds  ib.  460. 

18.  Rivers  are  considered  navigable  only  so 
far  as  the  tide  ebbs  and  flows.  8ut  the  public 
have  a  right  to  pass  in  rivers  which  are,  in  fact, 
navigable  above  the  ebb  and  flow  of  the  tide. 
Commonwealth  v.  Chajrin^  5  ib.  199. 

19.  Where  tenants  in  common  of  land  lying 
on  each  side  of  a  river  made  partition  according 
to  the  course  of  the  river,  it  was  held,  that  each 
owned  to  the  thread  of  it.  King  v.  King^  7 
Mass.  496. 

20.  A  highway  cannot  be  laid  out  across  a 
navigable  inlet  of  the  sea.  Commonwealth  v. 
ChaHestown,  1  Pick.  180. 

21.  The  Hudson,  above  tide- water,  is  a  public 
river.  Palmer  v.  MuUigan^  3  Caines,  307.  An 
action  will  not  lie  for  diverting  its  waters  to  the 
use  of  a  mill,  provided  the  use  of  a  mill  below 
is  not  prevented,  notwithstanding  some  incon- 
venience and  extra  expense  occasioned  to  the 
town  mill.  ib. 

22.  Where  a  river,  not  a  public  highway, 
has  been  used  for  more  than  26  years  for  the 
purpose  of  railing  down  boards  and  timber,  a 
public  right  is  thereby  created,  and  an  action  will 
lie  against  the  owner  of  a  mill-dam  for  so  ob- 
structing the  navigation  as  to  injure  the  raft  of 
the  plaintiff  in  passing  over.  Shaw  v.  Crawford^ 
10  Johns.  236.  And  the  non-enumeration  of 
such  river  in  the  New  York  statute  of  session  24, 
3.  186,  declaring  certain  rivers  and  streams  pub- 
lie  highways,  cannot  prejudice  or  impair  a  right 
which  the  public  have  acquired  by  usage,  ib. 

23.  Where  the  water  of  a  river  is  divided  by 
an  island,  only  one  fourth  of  the  water  flowing 
on  one  side,  the  owner  on  that  side  cannot  ol^ 
struct  the  river  so  as  to  make  one  half  the  water 


flow  on  his  side,  instead  of  one  quarter.  Crooker 
V.  Bragg ^  10  Wend.  260.  Nor  can  the  owner  of 
the  one  quarter  side  compel  the  other  owner  to 
make  a  tight  and  secure  dam,  if  he  can  use  the 
river  for  hydraulic  purposes  without  such  dam. 
ib.  Before  diverting  a  stream,  the  consent  of  the 
owners,  through  whose  land  it  flows,  must  be 
obtained,  wheuer  they  use  the  stream  for  ma- 
chinery or  not.  ib. 

24.  If,  in  the  improvement  of  a  navigable 
river  by  a  state,  by  the  erection  of  a  dam,  a  water- 
fall in  a  tributary  stream,  not  navigable,  belong- 
ing to  an  individual,  is  overflowed  and  destroyed, 
such  individual,  within  the  meaning  and  spirit 
of  both  the  constitution  and  canal  laws  of  New 
York,  is  entitled  to  compensation  for  the  injury 
sustained,  equally  as  if  his  property  ha^i  been 
taken  for  public  use.  People  v.  Canal  Apprais* 
era,  13  ib.  355. 

25.  A  ffrant  of  a  river,  eo  Tumtine^  will  not  pass 
the  soil  of  the  river,  or  an  island  within  it.  Jaeh- 
son  V.  Halsteadj  5  Cow.  216. 

26.  In  New  Jersey,  there  is  a  board  of  mana- 
gers created  by  statute,  whose  duty  it  is  to  warn 
the  adjoining  landholders  to  remove  the  brush, 
logs,  £c.,  in  the  Passaic  River ;  and  if  their  warn- 
ing be  not  attended  to  before  the  25th  of  June, 
annually,  then  to  hire  some  one  to  do  the  work, 
and  sue  the  landholder  for  the  value  of  it.  Dod 
V.  Kitehel,!  South.  151. 

27.  Navigable  rivers,  ports,  bays,  the  coasts  of 
sea,  including  both  the  water  and  the  land  under 
the  water,  for  the  purposes  of  passing  and  re- 
passing, navigation,  fishing,  fowling,  sustenance, 
and  all  other  uses  of  the  water  and  its  products, 
are  common  to  all  the  people  of  New  Jersey. 
Arnold  V.  Mundy^  1  Halst.  1.  By  the  grant  of 
Charles  II.  to  the  duke  of  York,  such  common 
property  passed  to  him  as  the  governor  of  the 
province,  exercising  the  royal  authority  for  the 
public  benefit,  and  not  as  Uie  proprietor  of  the 
soil,  and  for  his  own  private  use.  tb.  Upon  the 
revolution,  all  those  royal  rights  became  vested 
in  the  people  of  New  Jersey,  t^.  The  proprietors 
of  New  Jersey,  since  the  surrender  of  the  govern- 
ment, could  not  grant  navigable  waters,  so  as  to 
make  them  private  property,  ib. 

28.  The  rivers  of  Pennsylvania  are  not  subject 
to  the  common-law  rule,  that  owners  on  the 
banks  have  the  right  of  soil  and  the  right  of 
fishing,  to  the  middle  of  the  stream.  Nor  have 
owners  of  both  shores  the  exclusive  right  of 
fishing  according  to  the  extent  of  their  shores. 
Shrunk  v.  SchuylkiU  Co.  14  S.  A  R.  71.  The 
owner  of  land  n-onting  on  the  Schuylkill  River, 
who  had  the  exclusive  ri^ht  of  drawing  seines 
on  his  own  land,  is  not  entitled  to  damages  under 
the  Pennsylvania  act  of  the  8th  March,  1815, 
incorporating  the  Schuylkill  Company,  for  pre- 
venting shad,  herring,  olc.j  from  coming  up  the 
river,  by  their  dam.  tb. 

29.  All  below  high-water  mark,  in  the  channel 
of  the  Susquehanna,  is  a  public  highway,  and 
the  state  may  improve  it  by  damming,  &c. ;  and 
if  a  spring  below  high- water  mark  is  covered  by 
such  improvements,  the  owner  is  not  entitled  to 
damages.  Commonwealth  v.  Fisher^  1  Pennsyl. 
462. 

30.  The  common-law  doctrine,  that  fresh- water 
rivers  belong  to  the  owners  of  the  banks,  is  not 
applied  to  the  Susquehanna  and  other  large 
rivers  of  Pennsylvania.  Such  rivers  belong  to 
the  state ;  an  exclusive  right  of  fishery  does  not 
belong  to  the  owners  along  the  banks,  and  it  has 
not  been  granted  by  the  state.  Carton  v.  Bla* 
zer,  2  Binn.  475. 
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31.  An  act,  permitting  the  owners  along  a 
navigable  etreaiOi  declared  a  highway,  to  erect 
dams,  and  prescribing  a  remedy  for  injury  to  the 
nayigation,  comprehends  a  stream  declared  a 
highway  after  such  act  Brown  v.  Comnum- 
weaiih,  3  S.  ^b  R.  273. 

38.  Land  within  high  and  low  water  mark,  on 
the  great  river  of  PennsyWania,  is  not  within  the 
j  ari^iction  of  the  land-office .  Frtvtag  r .  Ptnodl^ 
1  Whart.  536. 

33.  Erecting  a  dam  pursuant  to  the  act  of  23d 
March,  1803,  in  a  navigable  river,  causing  an 
obstruction  below,  subjects  him  who  erected  or 
maintains  it  to  any  damage  which  the  obstruc* 
tion  occasions  a  navigator.  Bacon  v.  Arthur ^  4 
Watts,  437. 

"34.  If  a  river  is  navigable,  the  state  is  the 
owner  of  the  bed  of  it.  If  it  is  not  navigable, 
the  owner  of  the  soil  on  one  side  is  proprietor  of 
the  bed  to  the  middle  of  the  stream.  Home  v. 
Biekards,  4  CaU,  441. 

35.  It  was  held,  that  an  owner  of  a  fishery  on 
the  River  Neuse,  in  North  Carolina,  could  not 
bring  an  action  against  an  owner  below  for  erect- 
ing a  dam  and  obstructing  the  fish.  Dunn  v. 
SUnu,  2  L.  Rep.  261. 

36.  The  owner  of  land,  through  which  a  water- 
course runs,  is  entitled  to  an  action  against  a 

S;rson  for  diverting  the  water  from   his  land. 
aymes  v.  GauU,  1  M'Cord,  543. 

37.  The  claims  of  the  owners  of  land  adjacent 
to  a  river  extend  to  the  centre  of  the  bed  of  the 
river,  but  subject  to  the  use  the  public  may 
make  of  the  waters  for  the  purposes  of  naviga- 
tion.    CmU$  V.  WadLinrton^  ib.  580. 

38.  The  acU  of  NorUi  Carolina,  prohibiting  the 
extension  of  surveys  under  1000  acres  across 
streams  navigable  for  bateaux,  do  not  apply  in 
Tennessee.  Roberta  v.  Cunningham^  Mart,  dt 
¥erg.  67. 

39.  £very  watercourse  in  Alabama,  which  is 
suitable  for  the  ordinary  purposes  of  navigation, 
whether  above  or  below  tide-water,  is  a  public 
highway ;  and  the  owners  of  land  bounded  there- 
on have  no  right  of  soil  to  the  bed  of  the  stream 
below  low- water  mark.  BuUock  v.  WUson.  2 
Port.  436. 

40.  Case  for  obstructing  a  navigable  river,  to  the 
plaintiff's  injury,  &c.  The  declaration  averred, 
that  on,  dec.,  at  the  oounty  of  M.,  (in  which 
the  suit  was  brought,)  the  defendant  built  a 
dam  across  the  east  fork  of  White  River,  in  said 
county,  the  said  river  being  then  and  there  a 
navigable  stream.  Held,  that,  after  verdict,  the 
declaration  could  not  be  objected  to,  for  not 
stating  more  explicitly  that  the  river  was  a 
public  highway.  Tyrrell  v.  Loekhart,  3  Blackf. 
136. 

41.  Neither  the  state  legislature  nor  congress 
can  authorize  the  erection  of  obstructions  in  any 
navigable  stream  within  the  state.  Cox  v.  State. 
ib.  193. 

42.  The  public  have  a  right  of  way  in  naviga- 
ble streams  within  the  state,  which  right  cannot 
be  interrupted  by  the  owners  of  the  banks  of 
such  streams,  ib. 

43.  In  Ohio,  the  owners  of  land  situated  on 
the  banks  of  navigable  rivers  are  also  the  own- 
ers of  the  beds  of  the  rivers  to  the  middle  of  the 
stream,  subject  only  to  the  easement  by  naviga. 
tion,  as  at  common  law.  Gavit  v.  Chambers,  3 
Ham.  495. 

44.  A  dam  erected  across  a  navigable  stream, 
under  an  act  of  legislature,  if  not  kept  in  condi- 
tion required  by  the  act,  may  be  regarded  as  a 
nuisance,    and    persons    injured   thereby   may 


maintain  an  action,  as  in  other  cases  of  nni 
sance.  Hogg  ▼.  ZanestrilU  Carnal  Man.  Co,  5  ib 
410. 

45.  Where  a  dam  is  erected  across  a  stream 
that  is  navigable  within  the  terms  of  the  ordi- 
nance, though  the  erection  of  the  dam  was  au- 
thorized by  the  legislature  upon  certain  terms 
and  conditions,  if  loss  be  sustained  by  naviga- 
tion, in  consequence  of  the  dam,  the  owners  are 
responsible,  though  all  diligence  was  used  to 
prevent  the  dam  horn  obstructing  the  naviga- 
tion.  ih. 

46.  A  call,  in  a  survey  for  a  stream  not  navi- 
gable, is  a  call  tor  the  main  branch  of  such 
stream,  and  the  boundary  is  the  middle  of  the 
stream.     Benner  v.  Platter,  6  ib.  504. 


ROBBERY. 

1.  Robbery  is  the  felonious  taking  of  goods 
from  the  person  of  another,  or  in  his  presence, 
by  violence,  or  by  putting  him  in  fear,  and  against 
his  will.  U,  States  v.  Jones^  3  Wash.  C.  C. 
209. 

2.  An  indictment  for  robbery  is  good,  at  com- 
mon  law,  which  alleges  the  steuing,  Ac.,  by 
force  and  violence,  but  omits  the  averment  that 
the  party  robbed  was  put  in  fear.  CommanweaJth 
V.  Humphries,  7  Mass.  242. 

3.  To  take  a  man  by  the  cravat,  squeeze  him 
against  a  wall,  and,  in  the  mean  time,  abstract 
his  watch  from  his  fob  without  his  knowledge,  is 
a  robbery,  though  the  plaintiff  was  not  afraid,  nor 
aware  of  the  ruber's  intention.  ConunomweaUk 
V.  SneUing,  4  Binn.  379. 

4.  If  a  number  of  persons  associate  together 
to  commit  a  robbery,  and  one  alone  perpetrates 
the  act,  all  are  constructively  present,  and  are 
guilty.     State  v.  Heyward^  2  N.  &  M.  312. 

5.  Under  the  Massachusetts  statute  of  1818, 
c.  124,  providing  a  penalty  if  any  person  shal 
rob,  being  armed  wi&  a  dangerous  weapon,  witft 
intent  to  kill  or  maim  the  person  robbed,  or  if 
being  armed,  he  shall  actually  strike  the  person 
robbed,  it  is  sufficient  if  the  robber  have  the  in- 
tent to  kill  or  maim,  as  a  means  of  effecting  the 
robbery,  if  necessair,  although  not  an  intent  to 
kill  or  maim  at  all  events.  Commouwealth  v. 
Martin,  17  Mass.  359.  There  must,  however,  be 
an  intent  to  kill,  if  necessary,  to  constitute  the 
chief  offence  of  the  statute.  An  intent  merely 
to  terrify  is  not  sufficient,  ib. 

6.  The  Massachusetts  statute  <^  1804,  c.  142, 
which  contains  the  terms  robbing  ^  by  force,  vio- 
lence, or  other  assault,  and  putting  in  fear,"  has 
not  added  to  the  common-law  requisites  in  this 
particular.  Commonwealtk  v.  Humphries,  7  ib. 
242. 

7.  Upon  an  indictment  for  robbing  the  mail, 
and  putting  the  life  of  the  mail-camer  in  jeop- 
ardy, a  sword  or  pistol,  in  the  hand  of  the  robber, 
by  terror  of  which  the  robbery  is  effected,  is  a 
^* dangerous  weapon"  within  the  law,  although 
the  sword  be  not  drawn,  and  the  pistol  be  not 
pointed.     U.  States  v.  IVood,  3  Wash.  C.  C.  440. 

8.  The  word  '*rob,"  in  the  act  of  congress  of 
1825,  §  22,  is  used  in  its  common-law  sense. 
U.  States  V.  IVilson,  1  Baldwin,  78.  «'  Jeopardy,' 
as  used  in  that  section,  means  a  well-grounded 
apprehension  uf  danger  to  life,  in  case  of  refusal 
or  resistance,  ib.  Pistols  are  ^'  dangerous  weap- 
ons "  within  the  act ;  the  offer  or  threat  to  shoot 
with  them  comes  within  the  law,  without  proof 
that  they  were  loaded,  ih. 
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BALE. 

1.    Of  the  Contract  m  g^nermL;  tutd  htrem  tf 
resdnding  Sales,  and  of  SaU$  by  a  torong- 
fkl  PotseM9or. 
II.    Of  the  Aeto  neeeotary  to  complete  a  Sale ; 
and  herein  of  Ddwtry. 

III.  Of  eonditional  SaUs. 

IV.  Of  Warranty,     (a.)  In  general,    (b.)  Of 

eoEpreta  Warranty,    ^e.)  €f  implied  War- 
ranty.     (d.)  OfJiettonson  Warranty. 
y.    Cfths  Vendor' $  Right  to  reclaim  the  Goads. 
(a.)  /n  general,     (b.)  Of  Stoppage  in 
TransiiH. 
VI.   Of  Sales  under  judicial  Process. 
VII.    Of  fraudulent  and  illegal  Sales. 
VIII.    Of  Possession  by  the  Vendor  after  Sale, 

I.  Of  the  Contract  of  Sale,  in  general;  and  here- 
in  of  rescinding  Sales,  and  of  Sales  by  a 
wrongful  Possessor. 

1.  Independently  of  the  statute  of  frauds,  any 
words,  importing  a  bargain,  whereby  the  owner 
of  a  chattel  signifies  his  willingness  and  consent 
to  sell,  and  whereby  another  person  shall  signify 
his  willingness  and  consent  to  buy  it,  inpretsenti, 
fiur  a  specified  price,  would  be  a  sale  and  transfer 
of  the  right  to  the  chattel.  De  FoneUar  v.  Shot- 
tonkirk,  3  Johns.  170. 

S.  A  received  from  B  a  quantity  of  leather,  and 
gave  him  a  receipt  in  these  words :  «'  Received 
the  following  leather,  in,  &c.,  which  we  agree 
to  pay  for  at  the  following  rate :  one  shilling  de- 
duction to  be  made,  on  each  side  of  upper-leather, 
from  the  price  above,  and  two  shillings  per  pound 
from  the  sole-leather,  with  the  privilege  of  re- 
turning any  quantity  of  said  leather  which  may 
remain  on  hand  when  the  settlement  is  made. 
Held,  that  this  was  a  sale  to  the  defendants,  and 
not  a  delivery  to  sell  on  commission ;  and  that 
parol  evidence  was  inadmissible  to  explain  the 
transaction.    Marsh  v.  Wiekham,  14  ib.  167. 

3.  A  sale  may  be  good  in  part,  and  void  as  to 
the  residue,  upon  which  some  third  person  may 
have  obtained  a  prior  lien.  It  may  be  good  as 
between  the  parties,  and  void  as  to  creditors.  It 
may  be  valid  as  to  some  creditors,  and  void  as  to 
others.     Bradford  v.  Tappan,  11  Pick.  76. 

4.  Whether  the  possession  of  personal  chattels 
amounts  to  a  sale,  is  a  question  for  the  jury. 
Moon  V.  Hawks,  3  Aik.  390. 

5.  Possession  and  use  of  a  chattel,  for  a  long 
period,  with  knowledge  of  the  former  owner,  are 
facts  from  which  a  jury  may  presume  a  sale  as 
against  him.     Ballard  v.  BiUings,  2  Verm.  309. 

6  Possession  of  slaves  shoiUd  be  received  as 
prima  fads  evidence  of  the  right  to  sell.  Carlyle 
▼.  Patterson,  3  Bibb,  93. 

7.  «i  A  purchase,"  the  nature  of  which  is  un- 
explained, should  be  presumed  to  be  a  complete 
purchase.    Dubois  v.  Marshall,  3  Dana,  336. 

8.  The  subscription  list  to  a  newspaper  passes 
with  a  sale  of  the  materials  of  the  establbhment. 
M'FarlandT.  Stewart,  2  WatU,  111. 

9.  In  a  bill  of  sale  of  a  vessel,  with  its  appnr- 
teaances,  the  boat  does  not  pass.  Starr  v.  Good' 
«Mih2Root,  71. 

10.  A  valid  sale  may  be  made  of  personal  prop- 
erty out  of  possession^  and  the  sale  will  be  of  the 


thing  itself,  and  not  of  a  mere  chose  in  action. 
The  Sarah  Jinn,  2  Sumner,  206. 

11.  The  word  ^  sold,"  at  the  commencement  of 
a  memorandum  of  a  bargain,  on  the  sale  of  goods 
by  the  vendors,  means  contracted  to  sell.  Bus* 
seU  V.  JficoU,  3  Wend.  112. 

12.  There  is  no  contract  of  sale,  if  there  be  a 
material  diflference  between  the  note  of  the  bar- 
gain, delivered  by  a  broker  to  the  vendee,  an4 
that  delivered  to  the  vendor.  Peltier  v.  CoUms^ 
3  ib.  459. 

13.  Where  H.  and  L.  agreed  to  purchase  a 
lottery  ticket  together,  and  each  furnished  his 
proportion  of  tiie  money  to  pay  for  it,  and  there 
was  no  communication  between  H.  and  L.,  re* 
specting  it,  after  the  delivery  to  H.,  until  the 
drawing  of  the  lottery  and  the  receipt  of  the 
money,  it  was  held,  that  it  was  a  joint  sale  to  H. 
and  L.,  whether  the  identical  money  advanced 
by  each  was  paid  to  the  vendor,  or  was  received 
by  one,  and  the  payment  made  from  his  own 
funds.     Commonwealth  r.  Lang,  14  Pick.  76. 

14.  Where  a  sale  was  made  of  certain  mats,  of 
which  the  vendee  did  not  take  possession,  and  it 
was  agreed  that  they  were  not  to  be  paid  for 
until  sold  by  the  vendee,  and  the  mats  were  af* 
terwards  attached  by  a  sheriff,  upon  a  suit  against 
the  vendor,  it  was  held,  that  the  attachment  was 
a  tortious  act,  and  did  not  affect  the  sale.  Stone 
V.  Hodges,  ib.  81. 

15.  U.  delivered  to  A.  six  cows,  which,  by 
parol  agreement,  were  to  be  returned  to  him  at 
the  end  of  two  years,  or  their  value  in  mone^, 
unless  A.  should  be  dissatisfied  with  a  certam 
trade  or  exchange  of  farms  then  made  between 
Uiem,  in  which  ease  they  were  to  remain  the 
property  oi  A.  forever.  At  the  end  of  two  years, 
A.  expressed  himself  satisfied  with  the  trade,  but 
refVised  to  redeliver  the  cows,  or  to  pay  their 
value.  In  assumpsit  by  H.,it  was  held,  that  this 
transaction  was  not  technically  a  bailment,  but  a 
sale.    Holhrook  v.  Armstrong,  1  Fairf.  31. 

16.  The  sale  of  a  slave,  which  is  in  possession 
of  another  holding  adversely  to  the  vendor,  doee 
not  vest  the  legal  title  in  the  vendee.  Caldwell 
V.  CaUweU,  4  J.  J.  Marsh.  16. 

17.  The  purchaser  of  personal  property  cannot, 
while  retaining  possession  of  such  property,  re- 
sist the  recovery  of  the  purchase  money  by  the 
vendor,  on  the  ground  of  ownership  in  a  third 
person  at  the  time  of  sale.  Ogbum  v.  Ogbum, 
3  Port.  126. 

18.  A  bona  fide  purchaser,  from  a  fraudulent 
grantee,  or  a  grantee  with  notice,  is,  under  cer- 
tain circumstances,  protected;  but  a  purchaser 
under  a  power  purchases  at  his  peril ;  if  there  be 
no  authority  to  sell,  no  title  is  acquired.  Jackson 
V.  Anderson,  4  Wend.  474. 

19.  The  purchaser  of  a  chattel,  from  one  in 
possession,  who  had  no  title  nor  authority  to  sell, 
IS  responsible  for  the  value  to  the  true  owner. 
Pool  v.  Adkisson,  1  Dana,  110. 

20.  A  purchaser  pendents  Ute  is  absolutely  con- 
cluded by  the  decision  of  the  pending  suit.  Wat- 
son V.  Wilson,  2  ib.  406. 

21.  Where  a  purchase  of  land  is  made  whilst 
a  suit  concerning  it  is  pending  in  equity,  the  pur- 
chase will  be  beH  to  be  affected,  and  in  the  same 
manner,  as  well  at  law  as  in  equity.    Bennet  w 
Williams,  5  Htaa.4ffl. 
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23.  Where  notice  of  the  pendency  of  a  suit  in 
chancery  has  been  duly  published,  in  conformity 
with  the  order  of  court  where  a  suit  ia  pending, 
the  suit  is  to  be  considered  as  commenced,  and  a 
subsequent  sale  of  the  subject  in  dispute  will  be  a 
aaW  pendente  lite.  Benneiy.  fFilliams^b  Ham.  461. 

23.  The  pendency  of  an  action  of  slander  does 
not,  of  itself,  render  the  defendant's  sale  and 
conveyance  of  real  estate  void  as  to  the  plaintiff, 
although  a  judgment  be  afterwards  recovered 
against  the  defendant,  and  he  have  no  other  prop- 
erty to  satisfy  the  debt.     Ray  v.  Broton^  2  Blackf. 

24.  A  deposited  with  B  a  sum  of  money,  to  be 
invested  in  personal  property,  by  him,  for  the 
use  of  the  daughter  of  B.  B,  in  furtherance  of 
this  object,  with  the  consent  of  A,  made  a  formal 
delivery  of  property  of  his  own  to  his  daughter. 
Held,  tiiat  the  property  therein,  and  the  right  of 
possession,  passed  to  the  daughter ;  and  that,  al- 
though B  retained  the  actual  possession,  he  held 
as  trustee  of  his  daughter,  whose  title  was  good 
against  one  claiming  under  the  will  of  B.  Hard' 
wick  V.  Robinson,  1  Stew.  &  Port.  99. 

25.  Personal  property  was  conveyed  by  deed 
to  two  persons,  in  trust  for  one  of  them,  who  af- 
terwards took  an  absolute  bill  of  sale  from  the 
grantor.  Held,  that  such  absolute  sale,  being 
bona  fide,  was  valid.  Standefer  v.  Ckiskolm,  ib. 
449. 

26.  The  sale  of  trust  property  bv  the  cestui  que 
trust,  who  then  had  it  in  possession,  with  deliv- 
ery of  the  property,  is  e^ood  as  against  the  trustee. 
Johnson  V.  Packer,  1  N.  &  M.  1. 

27.  So  a  purchaser  from  the  trustee,  without 
notice,  will  hold  the  property  discharged  from 
the  trust.     Hadnal  v.  WUder,  4  M'Cord,  294. 

28.  Sale  of  a  negro  by  a  cestui  que  trust,  with 
the  approbation  and  consent  of  the  trustee,  vests 
an  absolute  title  in  the  purchaser.  Hancock  v. 
Skip,  IJ.  J.  Marsh.  437. 

29.  The  liability  of  the  vendee  to  damage,  as 
the  surety  of  the  vendor,  is  not  of  itself  a  sufR- 
cient  consideration  to  support  an  absolute  con- 
veyance of  property  against  creditors.  Gorkam 
V.  Herrick,  2  Greenl.  §7. 

30.  And  where  the  vendee,  at  the  time  of  such 
absolute  conveyance,  executed  a  bond  of  defea- 
sance to  the  vendor,  it  was  holden  to  be  incumbent 
on  the  vendee,  jn  an  action  brought  by  him 
against  an  officer  attaching  the  goods  so  con- 
veyed, at  the  suit  of  a  creditor  of  the  vendor,  to 
produce  such  bond,  or  to  show  that,  upon  due 
diligence,  its  production  was  out  of  his  power,  ib. 

31.  A  sold  a  boat  to  B,  who  paid  part  of  the 
price,  and  gave  his  promissory  note  for  the  resi- 
due, taking  a  bill  of  sale  of  the  boat.  Afterwards, 
being  unable,  when  called  upon,  to  pay  the  bal- 
ance due,  B  gave  up  the  bill  of  sale  to  A,  under 
an  agreement  that,  on  payment  of  the  remainder 
of  the  price  originally  agreed,  the  boat  should  be 
reconveyed  or  restored  to  him.  A,  having  no  con- 
venient place  to  keep  the  boat,  which  was  half  a 
mile  from  the  place  of  this  transaction,  left  it  in 
the  care  of  B,  with  authority  to  sell  it,  subject  to 
the  lien  of  A.  Hereupon  it  was  held,  that  the 
transaction  might  be  regarded  either  as  a  resale 
of  the  boat  to  A,  and  thereby  a  payment  of  the 
note,  or  as  a  mortgage  of  the  boat  for  the  balance 
of  the  price ;  and  that  in  either  case  A  might 
well  maintain  replevin  against  an  officer  who  took 
it  as  the  property  of  B.  Gleason  v.  Drew,  9 
Greenl.  79. 

32.  A  parol  sale  of  an  improvement  right,  ac- 
companied by  possession  and  payment  of  the 
purchase  money,  may  be  proved  by  the  declara- 


tions of  the  vendor,  where  he  has  been  absent  18 
years  and  not  heard  from.  Oilday  v.  Watson^  2 
S.  &,  R.  407. 

33.  In  a  bill  of  sale  of  a  negro  were  the  words, 
**  bargain,  sell,  and  deliver  him,' '  (he  being  then  in 
jail ;)  and  in  an  action  of  assumpsit  for  the  pur- 
chase money,  the  vendor  was  allowed  to  prove 
that  the  vendee  was  to  take  the  risk  of  getting 
possession  of  him.  Leanr.  O'Hara,  ]  M'Cord,  19. 

34.  Each  party  to  a  sale  must  take  care  not  to 
say  or  to  do  any  thing  tending  to  impose  upon 
the  .other ;  and  the  question  of  whether  or  not 
any  imposition  was  practised,  must  be  submitted 
to  a  jury.     Laidlaw  v.  Organ,  2  Wheat.  178. 

35.  Where  goods,  which  have  been  sold  while 
at  sea,  are  imported  in  the  ship,  and,  after  such 
sale,  and  before  they  are  unladen,  an  inspector  is 
put  on  board,  his  custody  thereof,  to  secure  the 
lien  of  the  United  States  for  duties,  is  not  a  divest- 
ment of  the  title  and  possession  of  the  vendee  as 
against  a  wrong-doer.  Howland  v.  Harries,  4 
Mason,  497. 

36.  'The  defendant  received  of  the  clerk  of  the 
plaintiff  three  double  pieces  instead  of  three  sin- 
gle pieces  of  satinet  he  had  bought  of  the  plaintiff, 
and  he  was  held  to  be  liable,  in  an  action  of  as- 
sumpsit with  the  usual  money  counts,  for  the  dif- 
ference of  price  between  double  and  single  pieces. 
Bours  V.  Watson,  1  Rep.  Con.  Ct.  393. 

37.  I**  property  is  sent  by  the  usual  mode  of 
conveyarte,  of  which  the  vendees  are  informed, 
and  which  they  assent  to  by  giving  credit  foi  the 
goods,  they  are  at  the  risk  of  the  vendees,  and 
they  are  liable  for  them,  though  lost  on  the  way. 
Wkiting  V.  Farrand,  1  Conn.  60. 

38.  If  property  is  put  up  at  auction  by  a  mas- 
ter of  a  ship,  as  agent  of  his  owners,  and  bid  in 
by  him  to  prevent  a  loss,  it  is,  in  contemplation 
of  law,  no  sale  of  the  property.  Barker  v.  Marine 
Ins.  Co.  2  Mason,  369. 

39.  A  sale  of  personal  property,  while  under 
attachment,  where  delivery  can  be  made,  will  vest 
the  title  in  the  vendee,  subject  to  the  attachment 
and  prior  to  any  subsequent  attachment.  Fettf^ 
place  V.  Dutch,  13  Pick.  388. 

40.  The  defendant's  having  given  an  absolnte 
bill  of  sale  for  a  slave,  stating  a  past  considera- 
tion, was  held  not  to  preclude  him  from  showing 
that  no  consideration  was  in  fact  received,  and 
that  the  plaintiff  was  to  account  for  the  value. 
Rice  V.  Hancock,  Harper,  393. 

41.  If  a  tract  of  land,  advertised  to  be  sold  on 
the  premises,  be  sold,  not  immediately  on  the 
premises,  but  within  80  yards  of  the  dwelling- 
house,  within  full  view  of  it,  and  15  or  20  steps 
from  the  boundary  line,  (it  being  believed,  by  some 
present,  that  they  were  on  the  premises,)  such  sale 
will  not  be  set  aside,  if  it  is  regular  in  other  re- 
spects,  and  no  firaud  appears.  Ferguson  v.  Frank- 
lins, 6  Munf.  305. 

42.  By  written  contract  between  A  and  B,  the 
former  was  to  furnish  the  latter,  from  time  to 
time,  with  goods,  to  be  sold  for  cash,  lumber, 
country  produce,  &c.,  and  not  otherwise ;  said 
goods,  or  the  proceeds  of  them,  to  be  held  by  B 
as  the  property  of  A ;  the  goods  to  be  charged  to 
B  on  A's  books,  and  all  articles  received  in  ex- 
change credited  ;  the  business  to  be  transacted  in 
the  name  of  B.  Held,  that  this  did  not  amount 
to  a  sale,  and  that  the  goods,  or  the  proceeds  of 
them,  were  not  attachable  by  B's  creditors.  Blood 
V.  Palmer,  2  Fairf.  414. 

43.  By  payment  of  a  large  part  of  the  purchase 
money,  and  obtaining  possession,  a  purchaser  ob- 
tains a  title,  which  may  be  sold  on  execution 
Hartman  ▼.  StaU,  2  Pennsyl.  283. 
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44.  Property  captared  by  a  French  privateer, 
told  in  a  Spanish  port  before  condemnation,  and 
brought  by  the  purchasers  to  this  country,  was 
restored  by  the  district  court,  upon  suit  brought 
by  the  agent  of  the  first  owners,  the  property  be- 
ine  sufficiently  identified,  and  the  owners  being 
citizens  of  the  United  States.  Rose  v.  Himilt^ 
Bee,  300. 

45.  Goods  were  ordered  firom  England  before 
the  declaration  of  war,  and  were  snipped ;  but, 
previously,  the  shippers,  becoming  embarrassed, 
assigned  them  as  security  for  adyances  made  by 
the  assignees,  and  requested  the  consignees  to 
remit  the  amount  to  the  assignees.  The  invoice 
was  for  account  and  risk  of  the  consignees,  and 
represented  the  goods  to  be  then  the  property  of 
the  assignees.  The  ship  was  captured,  and  the 
goods  libelled  as  prize  of  war.  It  was  held,  that 
as  the  goods  were  purchased  and  shipped  in  pur- 
suance of  orders  from  the  consignees,  the  prop- 
erty originally  vested  in  them,  and  was  not  di- 
vested by  the  assignment,  and  the  goods  were 
ordered  to  be  restored  to  iJie  claimants,  the  con- 
signees.    The  Mary  and  Susan^  1  Wheat.  25. 

46.  The  consignee  of  goods  for  sale  is  at  lib- 
erty to  incur  upon  them  all  such  expenses  as  a 
prudent  man  would  find  necessary,  in  the  discreet 
management  of  his  own  a£Eairs.  CoUey  v.  Merrill^ 
6  Greenl.  50. 

47  Thus,  where  the  owner  of  a  vessel  con- 
yeyed  her  to  his  creditor  to  be  sold  by  him  to  the 
best  advantage,  and,  after  payment  of  the  debt, 
the  surplus  to  be  paid  over  to  himself,  and  the 
creditor  caused  her  to  be  sold  by  a  ship-broker,  it 
was  held,  that  the  broker's  commissions  were  a 
reasonable  charge  upon  the  gross  proceeds  of 
sale,  which  the  owner  was  bound  to  allow,  ib. 

48.  The  vendor  of  land  is  not  bound  to  refund 
to  the  vendee  the  expenses  incurred  by  the  ven- 
dee in  defending  an  ejectment  suit,  in  which  the 
plaintiff  failed  to  recover.  Kane  v.  Fisher^  2 
Watts,  246. 

49.  Where  a  vessel  was  purchased  before  it  was 
finished,  to  be  completed  and  delivered  at  F.  or 
B.,  at  the  option  of  the  purchaser,  it  was  held, 
that  it  was  the  duty  of  the  vendor  to  give  notice 
to  the  purchaser  when  the  vessel  was  completed, 
that  he  might  make  the  election,  and  that,  by  dis- 
posing of  her  to  a  stranger,  without  giving  such 
notice,  he  made  himself  liable  for  a  breach  of  the 
contract.     Spooner  v.  Baxter^  16  Pick.  409. 

50.  Where  a  sale  is  made  without  warranty  and 
without  fraud,  and  the  reasonable  and  just  ex- 
pectations of  the  purchaser  as  to  the  quality  are 
disappointed ;  if,  nevertheless,  he  receives  the 
article  without  objection,  he  is  liable  for  the 
price  agreed.  Goodhue  v.  Butmany  8  Greenl. 
1J6. 

51 .  An  agreement,  by  the  owner  of  a  slave,  that 
the  slave  shall  work  for  another  during  his  life, 
providing  that,if  the  vendee  should  sell  the  slave 
within  two  years,  he  should  pay  the  vendor  one 
half  the  purchase  money,  is  a  sale  of  the  slave. 
Trongott  v.  Byers^  5  Cow.  480. 

52.  Where  a  promissory  note  has  been  given 
as  a  conditional  payment  of  goods,  it  is  not  neces- 
sary to  return  the  note,  in  order  to  entitle  the 
vendor  to  bring  his  suit  for  the  goods  sold.  Ctnrk 
V.  Youngs  1  Cranch,  181. 

53.  A  vendee  of  three  distinct  parcels  of  land, 
by  verbal  sale,  for  a  gross  sum,  took  possession 
of  two  of  them,  and  paid  a  part  of  the  sum.  The 
vendor  cannot  recover  the  balance  of  such  sum 
for  the  third  parcel,  not  taken  possession  of,  on 
the  ground  of  an  entire  contract ;  nor,  if  the  ven- 
dee reAise  to  take  possession,  without  tendering 


a  deed  of  the  land.    Meredith  v.  Jfaish^  4  Stew 
&  Port.  59. 

54.  Where  a  portion  of  certain  goods  sold  were 
the  sole  property  of  A,  and  the  residue  the  sole 
property  of  B,  and  B  had  authority  from  A  to  sell 
A's  part,  B  may  maintain  an  action  for  the  whole^ 
in  his  own  name.  Harris  v.  Johnston^  3  Cranch, 
311. 

55.  A  contract,  by  a  merchant,  to  deliver  hides 
to  a  tanner  to  be  tanned,  and  then  returned  to  the 
manufacturer  to  be  sold,  and  out  of  the  sale  the 
tanner  to  be  paid,  and  the  manufacturer  to  keep 
the  balance,  is  such  a  sale  to  the  manufacturer  as 
renders  the  hides  liable  to  be  attached  as  his 
property.     Jenkins  v.  Eiehlebsrger,  4  Watts,  121 

56.  By  deed  of  bargain  and  sale,  land  was  con- 
veyed to  a  trustee  for  the  separate  use  of  a  mar- 
ried woman,  subject  to  her  appointment.  Under 
an  action  for  the  disturbance  of  a  right  of  way, 
against  the  husband  and  wife,  the  land  was  sold. 
It  was  held,  that  the  purchaser  took  no  title. 
PtiUen  V.  Rianhard^  1  Whart.  514. 

57.  A,  being  indebted  to  B,  agreed  with  the 
latter  to  take  his  corn  and  manufacture  it  into 
whisky,  and  that  B  should  sell  the  whisky, 
creditmg  A  with  \vhat  it  brought  above  the  price 
of  the  corn ;  the  whisky  being  manufactured 
and  delivered  to  B  for  sale.  Held,  that  A  had 
no  interest  in  it.     Smith  v.  James^  7  Cow.  328. 

58.  The  vendor  is  bound  by  his  sale,  not> 
withstanding,  by  the  statute  of  frauds,  it  would 
be  void  as  to  creditors  and  subsequent  purcha- 
sers; and  a  sale  of  the  same  property,  under  exe- 
cution, by  a  creditor  of  the  vendor,  who  was  not 
a  creditor  at  the  time  of  the  former  sale,  will  not 
affect  the  right  of  the  former  vendee.  Chiles  v. 
Bernard,  3  Dana,  95. 

59.  Where  a  bill  of  sale  was  executed  by  A  to 
B,  and  A  was  permitted  to  remain  io  possession 
of  the  slaves  sold,  and  A  died  in  possession,  it 
was  held,  that  a  sale  made  to  C,  by  executors  of 
A,  for  valuable  consideration  and  without  notice, 
is  good  against  the  first  sale.  Rocheblave  v.  Pot^ 
ter^  1  Mis.  561. 

60.  An  advertisement  of  a  sale  of  land  con- 
veyed in  trust,  to  secure  a  debt,  by  the  trustee, 
need  not  specify  the  amount  of  the  debt  which  is 
to  be  paid.     Wiswall  v.  Ross^  4  Port.  321. 

61.  A  hogshead  of  tobacco  was  deposited  in  a 
warehouse,  for  the  purchaser,  who,  unable  to 
find  it  when  wanted,  took  another  belonging  to 
the  same  seller,  which  proved  not  half  as  valua- 
ble :  the  warehouseman,  being  sued  by  the  sell- 
er for  one  hogshead  of  tobacco,  the  jury  were 
at  liberty  to  infer,  that  the  property  of  that  not 
found  by  the  purchaser  revested,  when  he  took 
another,  in  the  seller.  Grady  v.  Leavell,  1  Dana* 
427. 

62.  The  declarations  of  a  vendor,  made  afler 
the  sale,  cannot  be  given  in  evidence  to  defeat 
the  title,  derived  from  him,  in  a  suit  to  which  he 
is  a  stranger.    Martin  v.  Kelly,  1  Stew.  198. 

63.  On  the  7th  of  April,  A  sold  to  B  a  quantity 
of  coffee,  "  provided  it  is  not  sold  at  New  York.  * 
Held,  that  the  sale  to  B  was  absolute,  if  the 
coffee  had  not  then  been  sold,  the  proviso  not  re- 
ferring to  a  future  sale.  Blydenhurgh  v.  Welsh^ 
1  Bald.  331 . 

64.  A  contract  for  a  sale  may  be  valid,  al- 
though it  is  agreed  that  the  price  for  the  thing 
sold  shall  be  determined  by  a  third  person. 
Brown  v.  Bellows,  4  Pick.  179. 

65.  If  a  person,  having  a  crop  on  another  per 
son's  land,  assign  all  his  interest  in  it,  this  ia  a 
complete  sale,  and  passes  all  the  property  to  the 
assignee.     Carter  v.  Jarvis^  9  Johns.  143. 
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66.  Under  the  3d  lection  of  the  4th  article 
of  the  constitution  of  the  United  States,  do  prop- 
erty belonging  to  the  United  States  can  be  dis- 
posed  of,  except  by  the  authority  of  an  aet  of 
congress.     U.  SuUes  v.  JVmoU,  Paine,  646. 

67.  Where  a  eommandant  of  an  arsenal  sold 
a  quantity  of  lead  placed  in  the  arsenal,  and  be- 
longing to  the  United  States,  bat  afterwards,  by 
a  fraudulent  coUusimi  with  such  ▼endee,  con- 
verted the  sale  into  a  loan  of  the  lead  to  a  third 
person,  who  was  to  return  it,  the  former  vendee 
guaranU^ing  its  return,  it  was  held,  in  a  suit 
by  the  United  SUtes  for  the  price  of  the  lead, 
that  the  sale  by  the  commandant  was  a  tortious 
act,  and  the  subsequent  loan  void,  and  that,  as 
the  treasury  department  had  no  authority  to  sell, 
they  could  not  waive  the  tort,  and  affirm  the  sale 
for  the  United  States,  and  that  their  directing  a 
suit  for  the  price  was  not  an  affirmance  of  the 
sale.  t^. 

68.  The  sale  of  a  slave,  by  an  administrator, 
for  his  own  private  debt  to  his  creditor,  where 
the  sale  is  not  necessary  for  the  payment  of 
debts,  is  not  void,  unless  the  purchaser  were 

fuilty  of  fraud  in  the  purchase.     Ward  v.  Lewis^ 
J.  J.  Marsh.  505. 

69.  The  declaration  stated  that,  in  considera- 
tion that  the  plaintiff  delivered  to  the  defendant 
certain  articles,  at  his  request,  he,  the  defendant, 
undertook  to  pay  what  they  were  worth.  Held, 
that  this  amounted  to  a  sale  of  the  articles,  and 
that  the  plaintiff  was  entitled  to  recover  only  the 
amount  of  what  they  were  worth  at  the  time, 
without  reference  to  any  after-rise  in  value. 
HiU  V.  HO/,  Coze,  261. 

70.  In  an  action  on  a  note,  ^ven  for  the  pur- 
chase of  a  slave,  a  plea,  sbowmg  that  the  sale 
vested  in  the  vendee  no  legal  right,  is  a  good 
bar.     Crawford  v.  Beard^  4  J.  J.  Marsh.  187. 

71.  Where  one  executed  a  bill  of  sale  of  a 
negro,  and  afterwards  gave  a  note  for  the  hire, 
in  an  action  on  the  note,  parol  evidence  is  not 
admissible  to  show  that  the  bill  of  sale  was  in- 
tended as  a  mortgnge,  and  that  the  plaintiff  had 
no  title  to  the  negro,  nor  right  to  the  hire.  SUn^ 
son  V.  M'Keony  1  Hill,  S.  C.  587. 

72.  A  sale,  by  a  captor,  even  of  property 
belonging  to  an  enemy,  does  not  divest  the  title 
of  the  original  owner,  unless  it  has  been  con- 
demned by  a  court  of  competent  jurisdiction 
of  the  sovereign  of  the  captor.  WJuelright  v. 
DepetfsteTj  X  Johns.  471. 

73.  A  sale  of  goods  captured,  by  order  of  a 
prize  court  established  in  a  neutral  country, 
does  not  change  the  property.  t&. 

74.  If  the  vendee  has  once  given  notice,  to  the 
vendor,  that  an  action  has  been  brought  against 
him  to  recover  the  property  sold,  the  vendor  is 
bound  to  take  notice  of  all  subsequent  proceed- 
ings, without  further  notice.  Bla»edaU  v.  Bab- 
e»ck^  1  Johns.  517. 

75.  The  title  of  a  party  to  personal  property 
may  be  proved  by  otner  evidence  than  the  bill 
of  sale ;  but  the  substance  or  contents  of  such 
bill  of  sale  cannot  be  given  in  evidence,  without 
due  proof  of  its  loss,  or  of  the  inability  of  the 
party,  so  offering  the  evidence,  to  produce  it. 
Givtns  T,  Manns,  6  Munf.  191. 

76.  Where  goods  are  stolen,  and  sold  by  the 
thief,  the  title  does  not  pass  to  the  purchaser ; 
but,  where  goods  are  obtained  by  a  fraudulent 
purchase,  and  subsequently  sold  to  a  bona  Jido 
purchaser,  without  notice  of  the  fraud,  the  prop- 
erty passes  to  the  latter,  and  the  original  owner 
cannot  maintain  trover  for  the  goods.  Mowtoy  v. 
Waiih,  8  Cow.  338. 


77.  Where,  on  the  sale  of  a  specific  chattel, 
the  purchase  money  is  paid,  the  property  vest* 
in  the  vendee,  who,  if  he  permits  it  to  remain  in 
the  custody  of  the  vendor,  cannot  call  upcm  the 
latter  for  any  subsequent  loss  or  detenoration, 
not  arising  from  negligence.  Mmnsing  v.  IWnsr, 
2  Johns.  13. 

78.  If  a  mortgagor  of  slaves  sells  them  for  m 
full  consideration,  claiming  the  absolute  owner- 
ship of  them,  while  the  mortgage  is  still  out* 
standing,  although,  as  to  the  mortgagee,  the  sale 
would  transfer  only  the  equitable  interest  of  the 
mortgagor,  yet,  as  between  the  vendor  and  ven- 
dee, the  operation  of  the  contract  would  be  to 
pass  the  absolute  ownership  of  the  slaves  to  the 
vendee ;  and,  notwithstanding  the  after-diacharge 
of  the  vendor,  under  an  insolvent  law,  and  his 
purchase  of  the  slaves  from  the  mortgagee,  his 
subsequent  acts,  in  perfecting  his  title  to  the 
slaves,  will  enure  in  bar  to  confirm,  and  not  to 
defeat,  his  contract  with  the  vendee.  Doroey  v. 
Qarraway^  2  H«r.  &,  J.  402. 

79.  A  person  cannot  be  permitted  to  disaffima 
his  own  sale,  ih, 

80.  A  purchase  of  vessels  or  goods,  wrecked 
or  abandoned,  at  a  sale  made  according  to  the  mu- 
nicipal regulations,  in  such  cases,  of  the  country 
where  found,  divests  all  previous  titles,  and 
changes  the  property.  GraiU  v.  M^Laekiin^  4 
Johns.  34.  And  though  the  goods  were,  previ- 
ous to  abandonment,  in  the  possession  of  pirates 
or  captors,  before  adjudication,  ih. 

81.  A  claim  to  personal  property,  in  the  ad 
verse  possession  of  another,  is  a  mere  chose  in 
action,  and  cannot  be  sold  so  as  to  give  the  pur- 
chaser a  right  of  action  in  his  own  name.     Stag' 
dd  V.  FugaU,  2  A.  K.  Marsh.  136. 

82.  If  goods,  sold  for  a  promissory  note,  be 
left  in  possession  of  the  vendor,  and  he  shows 
them  as  the  goods  of  his  vendee,  a  sale  by  the 
vendee  is  valid  against  one  by  the  vendor,  though 
the  vendee  have  become  bankrupt,  it  appearing 
that  such  sale  by  the  vendor  was  after  a  knowl- 
edge of  his  vendee's  bankruptcy.  Hwin  v. 
Bourne  J  2  Caines,  38. 

83.  A  carriage  was  put  into  A's  hands  to  pay 
debts  due  to  him  and  B,  and  which  A  kept  pos- 
session of  for  more  than  a  year,  and  used  as  his 
own,  and  never  sold  it.  Held,  that  A  might  be 
regarded  as  himself  the  purchaser,  under  the 
circumstances,  and  that  he  was  chargeable  with 
the  amount  of  B's  debt,  the  carriage  being  of 
sufficient  value  to  pay  both  debts.  Jforton  v. 
Squire^  16  Johns.  225.  ^ 

84.  A  consignee,  upon  a  bill  of  lading  to  him- 
self or  assigns,  obtains  a  property  in  the  con- 
signment, by  the  bill  of  lading,  and  may  seU  and 
transfer  a  title,  while  the  goods  are  in  transit, 
before  they  ever  come  to  his  actual  posscssten,  by 
indorsing  the  bill,  notwithstanding  they  have  not 
been  paid  for ;  and  a  delivery  of  the  bill  transfers 
the  property  at  law.  Jordan  v.  Jamos^  5  Ham. 
88. 

85.  A  plea,  that,  on  the  sale  of  a  chattel,  the 
vendor  took  a  mortgage  of  the  same,  and,  on  the 
mortgage  becoming  forfeited,  took  possession  of 
the  chattel  to  dispose  of  it,  and  that. he  might 
have  disposed  of  it,  and,  out  of  the  avails,  re- 
tained the  amount  due,  is  a  good  answer  to  a 
suit  for  the  price  of  the  chattel.  Cass  v.  BaughUm^ 
11  Wend.  106. 

86.  Taking  possession  of  a  chattel,  after  feil- 
ure  to  perform  the  condition  of  the  mortgage,  is 
a  satisfaction  of  the  debt,  provided  the  chattel  be 
of  sufficient  value  for  that  purpose.  If  it  is  taken 
possession  of,  and,,  upon  a  feir-  sale,  less  than  the 
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amount  of  the  debt  is  realiied,  the  balance  may 
be  demanded  bj  the  mortgagee.  Case  ▼.  Bough* 
tOH^  n  Wend.  106. 

87.  The  sale  of  the  eurTey,  fiAy  acrea,  by  the 
surveyor-general  of  New  York,  of  the  military 
tract,  under  a  tix  weeks*  notioe,  commenced  pre- 
▼iona  to  the  expiration  of  the  time  limited  for 
the  payment  oi'  the  expense  of  snrrey,  is  Talid. 
Jackson  ▼.  OUx^  2  Wend.  537. 

86.  Where  the  vendee  of  a  personal  chattel 
agrees,  in  writing,  that  the  chattel  shall  not  be 
sold  until  the  purchase  money  is  paid,  it  is  only 
a  personal  contract  on  which  an  action  will  lie. 
It  does  not  give  the  vendor  a  lien  for  the  pay- 
ment **€  the  purchase  money.  WeUk  v.  Pmritk, 
1  Hill,  S.  C.  155. 

89.  Where  the  vendor,  having  a  good  equita- 
ble title,  put  the  vendee  in  possession,  and  ob- 
tained a  decree  from  the  court  of  equity,  ordering 
title  to  be  executed  to  him,  and  the  vendee,  on 
claim  made  by  another,  abandoned  the  land,  it 
was  held,  in  South  Carolina,  that  the  vendor  was 
entitled  to  recorer  the  purchase  money.  Jc4m^ 
son  V.  Purvisj  ib.  322. 

90.  Where  legal  title  cannot  be  conveyed  to 
the  vendee  by  the  vendor,  and  the  vendee  will 
be  obliged  to  go  into  a  court  of  equity  to  estab- 
lish his  title,  the  court  will  not  compel  him  to 
pay  the  purchase  money.  Bank  of  Columkin  v. 
HagnoTy  1  Pet.  455. 

91.  Where  goods  have  been  purchased  to  be 
paid  for  on  delivety,  and,  instead  of  pavment  in 
money,  a  promissory  note,  which  has  been  dis- 
honored, given  by  the  owner  of  the  goods,  is 
offered  in  payment,  the  property  of  the  original 
owner  of  the  goods  is  not  changed,  although  he 
might  have  taken-  them  to  the  place  where  they 
were  to  be  delivered,  and  there  laid  them  down, 
expecting  immediate  payment  in  money  for  them. 
IFUmarthY.  Mountford,  4  Wash.  C.  C.  79. 

92.  The  purchaser  of  an  equitable  title  takes 
t  subject  to  all  the  countervailing  equities  to 
which  it  was  exposed  in  the  hands  of  the  pur- 
chaser.    CAsto  V.  Bamet^  11  S.  Sl  R.  389. 

93.  A  purchaser  for  a  valuable  consideration, 
without  notice  of  an  equitable  lien,  holds  the 
property  discharged  of  such  lien.  ffkUe  v. 
Doughartv,  Mart.  &  Terg.  309. 

94.  Where  the  vendee  refuses  to  take  the 
goods  which  he  has  purchased,  the  vendor  may 
sell  them  without  giving  notice  to  the  vendee ; 
and  if  he  uses  reasonable  diligence  about  such 
sale,  he  may  recover  the  difference  between  the 
net  proceeds  of  such  sale  and  the  price  agreed 
to  be  paid  by  the  original  vendee.  Ingram  v. 
Mattkieu,  3  Mis.  209. 

95.  After  the  property  in  goods  sold  has  vested 
in  the  vendee  by  the  contract  and  part  delivery, 
if  he  refuses  to  receive  the  residue,  the  vendor, 
•n  a  tender,  with  notice  that  he  shall  sell  if  the 
goods  are  not  accepted,  and  hold  the  vendee  re- 
sponsible for  the  deficiency,  may  abandon  or  dis- 
pose of  the  goods,  bona  Jide^  as  agent  of  the 
vendee,  to  the  best  advantage,  by  sale  at  auction, 
and  hold  the  vendee  liable  for  any  deficiency  be- 
tween the  amount  actually  received  and  what  he 
agreed  to  pay.    Sands  v.  royfor,  5  Johns.  895. 

96.  A  jucigment  creditor,  receiving  a  horse 
firom  his  debtor,  on  an  agveement  to  wU  him, 
and  credit  the  judgment  with  the  price  of  the 
horse,  becomes  bound  so  to  do  as  seen  as  he  has 
sold  the  horse.    €msoy  ▼.  Hmrris^  2  Litt  172. 

97.  After  having  once  sold  him,  he  cannot  re- 
scind the  contract  with  the  purchaser,  take  back 
the  horse,  and  issne  eswoution  on  the  judgment. 
a     Unless  it -was  part  of  iOwa^eeinejitihaA  the 
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creditor  might  sell  on  a  credit,  he  will  &  it  at 
his  own  risk.  ih. 

98.  In  an  action  against  the  vendee  of  pM«on« 
al  property,  to  recover  the  purchase  money,  it  is 
no  defence  that  he  has  delivered  the  property  to 
one  claiming  to  have  a  superior  title,  unless  such 
title  be  proved ;  although  the  vendor  had  refused 
to  indemnify  the  vendee  in  defending  the  title. 
CargUl  V.  IValker^  1  Stew.  &  Port.  25a. 

99.  Where  parties  agree  to  rescind  a  sale  once 
made  and  perfected  without  fraud,  the  same 
formalities  of  delivery,  &c.,  are  necessary,  to  re- 
vest the  property  in  the  original  vendor,  whi<di 
were  necessary  to  pass  it  from  him  to  the  vendee. 
Qftiney  v.  TiUon,  5  Oreenl.  277. 

100.  If  a  contract  be  made  between  two  per- 
sons for  the  sale  of  property,  and  the  property 
be  delivered  in  pursuance  of  such  contract,  but, 
before  its  completion,  into  the  possession  of  aa 
agent  or  factor  of  the  vendee,  and  the  contract 
be  aflerwards  rescinded  by  either  party,  the 
property  will  remain  absolutely  in  the  vendor; 
and,  if  the  agent  or  factor  afierwards  sell  the 
property,  with  a  knowledge  that  the  contract  has 
been  rescinded,  the  sale  will  be  void.  Spring  ▼. 
Cofin,  10  Mass.  31. 

101.  Where  land  is  sold  at  auction,  in  separate 
lots,  and  several  of  the  lots  are  purchased  by  one 
person,  it  is  not  an  entire  contract ;  and  if  the 
vendor  cannot  give  a  title  as  to  all  the  lots,  the 
vendee  cannot  rescind  the  agreement  m  (oto,  but 
must  take  a  conveyance  for  such  lots  as  the 
vendor  is  authorised  to  convey.  Vmn  Eps  v 
StAensetadify  12  Johns.  436^ 

102.  The  vendor  is  bound,  if  required,  to  give 
separate  deeds  for  the  several  lots ;  and  his  offbr 
to  execute  one  deed  for  the  whole  does  not  ren- 
der the  contract  entire,  ib. 

103.  Where  a  sale  is  made  of  goods,  and  ther 
are  delivered,  and  an  agreement  is  aflerwards 
made  to  rescind  the  contract,  the  contract  is  not 
completely  rescinded  until  a  redelivery  of  the 
goods.    Miller  v.  Smithy  1  Mason,  437. 

104.  A  sold  goods,  whicMie  had  mortgaged  to 
B,  but  of  which  he  was  in  possession,  to  (5,  who 
had  no  knowledge  of  the  mortgage,  for  a  valua- 
ble consideration,  and  delivered  them  into  C's 
possession.  It  was  made  part  of  the  contract  of 
sale,  that  if  C  did  not  make  the  first  payment 
when  it  fell  due,  it  should  be  at  the  option  of  A 
to  take  back  the  chattels.  A  made  no  claim  for 
the  chattels  until  four  months  after  the  expiration 
of  the  time,  when,  C  dying  insolvent,  A,  without 
permission  of  any  one,  took  them  into  his  poeses- 

In  an  action  of  trespass  by  B  against  D, 
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for  taking  the  property,  it  was  held,  that  the 
sale  of  the  chattels  to  C  invested  him  with  a 
legal  title  to  them,  and  that  A,  when  he  resumed 
possession,  had  no  right  to  rescind  the  sale. 
Patten  v.  AnitA,  5  Conn.  196. 

105.  Though  a  sale  is  contrary  to  instruc- 
tions, if  it  is  afierwards  ratified  by  tne  principals, 
it  is  valid.  Rogtrs  v.  KneeUmd,  10  Wend.  218. 
'  106.  The  principle,  that  a  deiiveiy  of  ^ods  to 
one  to  be  returned,  or  something  else  in  their 
stead,  at  the  option  of  the  receiver,  eonstitotet 
a  sale,  does  not  apply  to  agents  and  factors. 
mood  V.  Puffier,  2  Fairf.  414. 

107.  Where  drovers  are  sued  for  the  price  of 
cattle  intrusted  to  them  to  be  sold,  the  jnry  air 
warranted  in  allowing  the  highest  sum,  accord 
ing  to  the  evidence,  if  the  defendant  neglect  tr 
show  the  prices  for  which  the  cattle  were  aetnall} 
sold.     Clark  v.  Miller,  4  Wend.  698. 

106.  A  aothorised  B,  his  a^ent,  to  sell  certati 
legs  belonging  to  the  ^rinctpal,  and  expressly 
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inttruoted  him  that,  in  eFerj  eyent,  the  logs 
were  to  remain  the  property  of  the  principal  un- 
til paid  for,  or  amply  secured.  B  aold,  permit* 
ting  the  property  to  go  into  posaession  of  the 
purchaser  without  being  paid  for,  the  purchaser 
agreeing  that  the  principal  should  have  a  lien 
on  the  lOffs  until  paid  for.  Held,  that  the  sale 
was  not  obliffatory  on  the  principal,  it  not  having 
been  made  in  conformity  to  the  authority  given. 
Cotoan  y.  Jidams,  1  Fairf.  374. 

109.  A,  to  secure  B,  his  surety  on  a  note,  gave 
him  a  bill  of  sale  of  a  chaise,  in  the  keeping 
of  C,  and  of  other  property  in  his  own  hands. 
C  was  notified  of  the  sale,  and  agreed  to  hold 
the  chaise  for  B.  In  trespass  against  B  for  re- 
taking the  chaise  when  attached  by  A's  creditors, 
it  was  held,  that,  though  the  note  mieht  be  void 
for  usury,  yet,  if  B  were  not  privy  thereto,  the 
•ale  would  be  for  sufficient  consideration,  and 
be  was  entitled  to  hold  until  relieved  from  his 
liability ;  that  here  was  a  sufficient  delivery 
of  the  chaise ;  that  the  retention  by  the  vendor 
of  the  other  property  was  merely  a  fact  for  the 
fury,  in  deciding  whether  the  whole  transaction 
was  merely  colorable  and  in  fraud  of  creditors. 
Spaulding  v.  Austin^  2  Verm.  555. 

110.  "Die  sale  of  a  personal  chattel,  held  in 
adverse  possession  by  another,  claiming  it  as  his 
own,  at  the  time  of  the  sale,  is  void.  Young  v. 
Ferguson,  1  Litt.  296. 

111.  That  the  purchaser  in  possession  of  a 
ehattel  claims  by  purchase  from  the  same  vendor 
is  immaterial.     The  claim  is  sUll  adverse,  ih. 

112.  If  laws  allowing  property  executed  to  be 
sold  on  a  credit  are  unconstitutional,  they  do  no 
injury  to  the  debtor,  and  a  sale  made  under  them 
eannot  be  set  aside  on  his  application.  Small  v. 
Hodgen,  1  ib.  16.  Nor  on  the  application  of  the 
purchaser.    Rudd  v.  Schlatter,  ib.  19. 

113.  Where  a  creditor  received  a  bill  of  sale 
of  chattels,  evidently  intended  as  a  security  for 
his  claim,  he  to  take  possession  of  them  when 
he  should  see  proper,  and  account  for  them  at 
what  they  would  bring  at  auction,  it  was  held, 
that  he  was  not  accountable,  except  for  those 
of  which  he  had  taken  possession,  with  the  in- 
tention of  making  them  his  own,  or  had  by  gross 
negligence  made  himself  accountable  for.  Dur* 
kee  v.  Ldand,  4  Verm.  612. 

II.    Of  the  Acts  necessary  to  complete  a  Sale  ;  and 
herein  of  Delivery, 

114.  Whether  a  sale  has  been  completed,  is 
a  question  of  fact  for  the  jury.  De  Bidder  v. 
Jlf'JVi^At,  13  Johns.  294. 

115.  It  is  not  sufficient  change  of  possession, 
on  a  sale,  that  the  vendor  moved  from  the  place 
where  the  goods  were,  they  remaining  in  charge 
of  his  servant,  who  was  ignorant  of  the  sale. 
Moore  v.  Kelley,  5  Verm.  34. 

116.  Where  a  part  of  an  undivided  lot  of  prop- 
erty is  sold,  and  an  order  given  for  its  deliveryj 
there  must  be  some  act  of  selection  under  the 
order  before  the  right  of  property  is  changed. 
Woods  y.  M'Qee,  7  Ham.  (Part  2d,)  127. 

117.  Where,  on  the  sale  of  a  horse,  the  vendee 
intrusted  it  to  a  third  person,  who,  on  the  next 
aay,  without  his  knowledge,  allowed  it  to  return 
into  the  possession  of  the  vendor,  as  whose  prop- 
erty it  was  thereupon  attached,  it  was  held,  that 
the  attachment  would  hold  against  the  vendee. 
Morris  v.  Hyde,  8  Verm.  352. 

118.  If  there  is  any  thing  to  be  done  by  parties, 
preparatory  to  ascertaining  the  price  of  goods 
sold,  when  the  sale  is  for  cash,  as  where  carpet- 


ing is  to  be  sent  to  the  house  of  the  purchaser, 
in  the  roll,  and  the  requisite  quantity  to  be  cut 
off,  a  delivery  of  the  roll  does  not  divest  the  title 
of  the  vendor,  until  the  price  is  ascertained  and 
paid.    Andrew  v.  Dieteruh,  14  Wend.  31. 

119.  Where  a  purchase  is  made,  the  goods  se 
lected,  put  into  a  box,  with  the  purchaser's  name 
and  place  of  residence  marked  thereon,  and  the 
box  is  sent  by  the  vendor,  and  put  on  board  a 
steamboat,  designated  by  the  vendee,  to  be  for- 
warded to  his  residence,  at  his  expense,  the  sale 
is  complete,  and  the  foods  become  the  property 
of  the  vendee.    People  v.  Haynes,  14  Wend.  546. 

120.  Under  a  contract  of  sale,  whereby  the 
vendee  purchased  and  paid  for  a  quantity  of  hay, 
to  be  weighed  out  of  a  mow,  when  he  should  see 
fit  to  move  it,  it  was  held,  that  the  property  did 
not  so  vest  in  the  vendee,  before  the  weighing, 
as  to  enable  him  to  maintain  an  action  of  trover 
for  the  hay.     Davis  v.  HiU,  3  N.  Hamp.  382. 

121.  The  managers  of  a  lottery  adopted  a  oer 
tain  scheme,  in  consideration  of  the  defendant's 
engagement  to  take  2500  tickets.  Ho  took  and 
paid  for  1300,  and  the  other  1200  were  indorsed, 
in  books  of  100  each,  **  purchased  and  to  be  taken 
by  "  the  defendant,  and  on  the  envelope  of  the 
whole  was  written,  in  the  defendant's  hand- 
writing, his  name,  and  the  words  "12  books." 
It  was  held,  that  the  property  in  the  tickets 
changed  when  the  selection  was  made  and  as- 
sented to.     Thompson  v.  Gray,  1  Wheat.  75. 

122.  Where  goods  are  sold  for  cash,  the  ven- 
dor need  not  deliver  them  till  the  cash  is  paid ; 
but  if  he  deliver  them  without  payment,  the 
property  passes  \  and  if  the  vendee  afterwards 
refuse  to  pay,  the  vendor  cannot  maintain  trover 
for  the  goods,  unless  they  are  obtained  by  the 
fraudulent  contrivance  of  the  vendee.  Chapwum. 
v.  Lathrop,  6  Cow.  110. 

123.  A  transfer  of  bank  stock  is  valid,  as  be  • 
tween  the  vendor  and  vendee,  though  the  act  of 
incorporation  provide  that  no  such  transfer  shall 
be  valid  or  effectual  till  registered  in  a  book  to 
be  kept  for  that  purpose  by  the  bank,  and  till  the 
debts  due  from  the  vendor  to  the  bank  shall  be 
paid,  such  provision  being  intended  merely  for 
the  protection  of  the  bank.  Bank  of  Uliea  v. 
Smalley,  2  Cow.  770. 

124.  It  is  required  by  statute,  in  North  Caro- 
lina, that,  on  the  sale  of  slaves,  the  bill  of  sale 
shall  be  recorded ;  but  a  sale  is  valid  as  between 
the  parties  without  such  record.  Goodufin  v. 
Morgan,  1  Stew.  278. 

1&.  The  defendant  gave  to  L.  a  bill  of  parcels 
of  certain  goods,  and  a  certificate  that  he  held 
them  for  L.  on  stora^.  The  bill  was  receipted, 
L.  having  ffiven  his  negotiable  note  for  the 
amount.  Afterwards,  L.  offered  to  cancel  the 
contract  if  the  defendant  would  return  the  note, 
to  which  he  agreed.  The  note  was  then  in  a 
bank,  haying  been  discounted  for  the  defendant ; 
but,  some  days  afterwards,  the  defendant  ten- 
dered it  to  L.,  and  requested  him  to  cancel  the 
contract ;  but  L.  had,  in  the  mean  time,  assigned 
the  goods  to  the  plaintiffs,  his  creditors,  inform- 
ing them,  however,  of  the  conversation  relative 
to  cancelling  the  contract.  In  trover,  by  the 
assignees,  it  was  held,  that  the  property  vested 
in  L. ;  that  the  contract  was  not  rescinded,  it 
having  been  executed ;  and  that  there  was  no 
resale  to  the  defendant,  but,  at  most,  only  a 
conditional  agreement  to  convey.  Chapman  v. 
Searle,  3  Pick.  38. 

126.  A  transferred  to  B,  among  other  articles, 
a  chaise  and  harness,  which  at  the  time  were  at 
a  distaaoe,  in  the  possession  of  C.      Before  B 
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eottld  obtain  poMeision,  and  while  the  chaise 
and  hamess  were  in  the  posseMion  of  C,  D,  a 
sheriff,  by  yirtne  of  process  against  A,  attached 
the  same.  It  was  held,  that  B  was  entitled  to 
hold  the  chaise  and  harness  as  against  the  sheriff. 
Rieker  y.  Cross^  5  N.  Hamp.  570. 

127.  Where  goods  are  sold  while  at  sea,  the 
vendee  acquires,  without  actual  possession,  a 
constructive  possession,  sufficient  to  maintain 
trespass  against  any  wrong-doer.  HowUmd  v. 
Harris^  4  Sf  ason,  497. 

128.  Groods  purchased  on  credit,  and  with  cer- 
tain conditions,  were  put  on  board  ship  by  order 
of  the  vendee,  no  objection  being  made  by  the 
vendor  that  the  conditions  of  sale  had  not  been 
complied  with.  Held,  that  these  goods  may  be 
attached  as  the  property  of  the  vendee.  CarUton 
V.  Sumtur^  4  Pick.  516. 

129.  A  delivered  to  B,  the  master  of  a  vessel, 
and  joint  owner  with  C,  a  quantity  of  wheat,  to 
be  carried  to  New  York,  and  sold  there ;  and  it 
was  agreed  between  A  and  C,  that  B  should  ap- 
propriate the  proceeds  of  the  wheat  to  the  use  of 
C,  and  that  C  should  moke  the  same  payment  in 
kind  to  A  as  B  received,  whether  notes  or  cash. 
B  sold  the  wheat  to  D,  and  took  his  notes  for  90 
days,  and  C  gave  his  for  the  same  amount,  on 
the  same  time,  to  A.  Before  the  expiration  of 
the  time,  D  failed  and  became  insolvent.  In  an 
action  by  A  against  C,  on  his  note,  it  was  held, 
that  the  exchange  of  notes  was  for  the  accom- 
modation of  A,  and  that  the  property  in  the 
wheat  was  not  vested  in  C,  who  was  not  legally 
nor  justly  responsible  for  the  amount.  Herring 
V.  Marvin^  5  Johns.  393. 

130.  A  having  sold  B,  at  a  certain  price  per 
ton,  a  large  pile  of  slate,  to  be  paid  for  as  parcels 
should  be  taken  away,  and  B  having  paid  the 
price  of  14  tons,  held,  that  he  was  entitled  to 
have  that  quantity  weighed  off  and  separated 
for  him,  but  that,  until  such  separation,  he  had 
no  property  in  any  specific  14  tons,  and  could 
not  maintain  trover  therefor.  Yourur  v.  Austin, 
6  Pick.  280. 

131.  B,  havinff,  after  such  payment,  sold  14 
tons  to  C,  and  ffiven  him  an  order  therefor  upon 
A,  made  a  settieroent  with  A  before  he  had  no- 
tice of  the  transfer,  giving  his  note  for  the  bal- 
ance due  on  his  contract,  with  a  memorandum 
that,  when  paid,  the  residue  of  the  slate  was  to 
be  delivered.  Afterwards,  C  presented  his  order, 
which  A  refused  to  accept.  Held,  that  he  had 
no  property  in  the  14  tons,  ib, 

132.  If  a  seller  will  not  make  an  assurance, 
when  reasonably  demanded,  he  loses  the  bargain ; 
and  the  purchaser  is  not  bound  to  wait  until  he 
is  able  to  convey.  Van  Btntkuysen  v.  Crapser, 
8  Johns.  257. 

133.  It  seems  that,  after  a  continued  neglect 
and  inability  of  the  seller  to  ffive  assurance,  for 
six  years  after  such  demand,  neither  law  nor 
equity  will  interfere  to  enforce  the  agreement,  ib. 

134.  An  agreement  stated  that  the  plaintiff 
had  bought  of  one  A  a  certain  quantity  of  tim- 
ber, which  the  plaintiff  was  to  pay  for,  at  the 
measurement,  in  the  city  of  New  York,  when  it 
was  delivered  and  inspected ;  and  also  to  pay  the 
fair  market  price  in  New  York  when  it  was  de- 
livered ;  to  indorse  the  amount  of  the  timber  on 
notes  which  he  held  against  A,  and,  if  it  ex- 
ceeded the  amount,  to  pay  the  balance  to  A. 
Held,  that  this  agreement  was  executory,  and 
did  not  vest  the  property  in  the  timber  m  the 
plaintiff,  so  that  he  could  maintain  trover  for  it. 
McDonald  v.  Hewett,  15  Johns.  349. 

135.  A,  being  indebted  to  B  in  the  sum  of  (73, 


agreed  to  sell  him  a  horse  for  (45,  or  such  sum 
as  C  should  determine,  and  the  horse  was  ac- 
cordingly delivered  to  B,  but  G  refused  to  fix  the 
price.  B  kept  the  horse  three  days,  and  offered 
him  for  sale,  when  he  was  levied  on  by  virtue  of 
an  execution  against  A.  Held,  that  the  hone 
was  not  subject  to  the  execution,  the  previous 
sale  of  him  to  B  at  (45  being  complete.  Hoi- 
lingsworth  v.  Bates,  2  Blackf.  340. 

136.  A  contracted  to  make  a  wagon  for  B,  to 
be  delivered  in  the  spring  of  1827,  and  paid  for 
in  meat,  which  B  fiimished.  In  May,  1828,  A 
died,  having  notified  B,  a  few  days  before,  that 
the  wagon  was  ready.  In  November,  1827,  B 
sent  his  account  to  an  attorney  for  collection, 
with  directions  to  receive  the  wagon.  It  not 
being  ready  on  demand,  the  attorney  commenced 
suit,  promising  to  discontinue  on  delivery  of  the 
wagon.  A's  estate  was  insolvent ;  and  in  No- 
vember, 1828,  the  attorney,  not  knowing  that  B 
had  taken  the  wagon,  presented  the  account  to 
the  commissioners,  who  allowed  it.  The  suit 
was  discontinued  in  1829.  Held,  that  the  prop- 
erty in  the  wagon  had  not  vested  in  B,  and  that 
he  was  liable  to  A's  administrator  in  trover. 
BenneU  v.  PlaU,  9  Pick.  558. 

137.  Where  the  sale  was  to  take  effect  on  pay- 
ment in  full  of  the  purchase  money,  possession 
by  vendee,  with  part  payment  only,  does  not  en- 
title him,  as  against  the  vendor,  so  as  to  maintain 
trespass  for  a  retaking.  West  v.  BoUon,  4  Verm. 
558. 

138.  If  goods  be  sold,  and  shipped  upon  the 
account  and  at  the  risk  of  the  vendee,  the  bill  of 
lading,  making  the  goods  deliverable  to  him,  or 
being  assigned  to  him,  transfers  the  legal  title  in 
the  goods,  to  the  perfection  of  which  nothing  is 
wanting  but  actual  possession.  Until  this  be 
obtained,  the  vendor  retains  an  equitable  ri^fat  to 
countermand  the  delivery  of  the  goods,  if  the 
consideration  has  not  been  paid,  and  the  con- 
signee has,  in  the  mean  time,  failed.  Ryberg  v. 
SneU,  2  Wash.  C.  C.  403. 

139.  See,  also,  as  to  what  acts  between  the 
vendor  and  vendee  amount  to  a 'complete  sale. 
Dutilh  V.  Ritchie,  1  Dall.  171. 

140.  A  sold  to  B,  who  was  a  maltster  and 
brewer,  a  cargo  of  Virginia  wheat,  and  it  was 
known  to  B  to  be  southern  wheat,  which  is  al- 
ways more  or  less  heated,  but  not  so  as  to  injure 
it  when  manufactured  into  flour,  though  it  ren- 
ders it  unfit  for  malting.  A  sample  of  the 
wheat,  taken  in  the  usual  manner  fVom  the  car- 
go, was  exhibited  to  B  before  the  purchase, 
which,  on  experiment,  he  found  to  malt.  He 
received  a  part  of  the  cargo ;  but,  finding  some  of 
it  heated  and  unfit  for  muting,  he  refused  to  re- 
ceive the  remainder,  though  it  was  good  mer* 
chantable  wheat,  equal  to  any  southern  wheat. 
Held,  that  the  sample  exhibited  to  the  vendee 
was  a  fair  specimen  of  the  article,  and,  there  be- 
ing no  deception  or  warranty  on  the  part  of  the 
vendor,  the  vendee  could  not,  after  the  contract 
had  become  consummated  by  part  delivery,  re- 
scind the  sale,  and  refuse  to  receive  the  residue. 
Sands  v.  Taylor,  5  Johns.  395. 

141 .  Where  goods  were  purchased  by  a  factor, 
at  the  request  of  his  principal,  intended  for  imme- 
diate use,  but  the  factor  forwards  them  to  his  own 
agent,  to  be  delivered  to  the  principals  on  certain 
conditions,  and,  while  in  the  hands  of  this  agent, 
they  are  burnt  before  delivery,  the  loss  falls  on 
the  factor.    Williams  v.  LiuUfidd,  12  Wend.  362. 

142.  P.  conveyed  to  L.,  by  mortgage  bill  of 
sale,  a  horse,  to  secure  a  just  debt  and  further 
advances.     L.  took  a  formal  delivery,  but  the 
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hopie  xemained  m  the  poMeuion  of  P.,  he  ti«a^ 
ing  adil  netngji  m  his  own.  Afterwards,  P.  sold 
the  horve  to  W.,  bonm  Jide^  for  a  full  conaidem- 
tion,  and  without  notiee  of  the  mortgage.  Held, 
that  the  property  in  the  hone  still  remained  in 
L.,  and  that  he  might  reclaim  him.  IaoU  ▼. 
WkUaker,  I  FaJrf.  310. 

143.  Where  A  agreed  to  furnish  B  with  a  ma- 
chine, to  be  put  up  by  A  in  the  mill  of  B,  B  to 
cart  the  machine  to  the  mill,  and,  if  B  was  satis- 
fied with  the  wa^  it  worked,  to  pay  for  it,  othei- 
wise  A  to  take  it  away,  and,  before  it  was  en- 
tirely put  up,  it  was  tried  and  found  not  to  work 
satisfactorily,  and  on  the  saooe  day  was  attached 
as  the  property  of  B,  it  was  held,  that  the  prop- 
erty haid  not  been  transferred.  Phelps  y.  WiUard^ 
16  Pick.  29. 

144.  A,  of  Cincinnati,  agrees  with  B,  of  Bos- 
ton, to  purchase  goods  for  B,  and  ship  the  same, 
on  B's  account,  to  A's  house,  in  Cincinnati,  to 
be  sold  by  A's  house  on  commission.  B's  notes, 
indorsed  by  A  in  the  name  of  his  firm,  are  given 
for  the  goods,  and  the  goods  are  shipped  to  New 
Orleans,  to  be  forwa^ed  to  A's  house.  A's 
house  pays  the  insurance,  and  is  charged  with 
the  freight.  The  goods  are'  reshipped  at  New 
Orleans,  directed,  m  a  bill  of  lading,  to  A's 
house.  On  the  passage  up  the  river,  and  before 
the  goods  arrive  at  Louisville,  one  of  the  firm  of 
A  takes  possession  of  the  goods,  pajs  the  carrier 
for  the  freight,  and  takes  a  new  bill  of  lading. 
One  or  two  days  after  the  goods  are  shipped 
firom  Boston,  B  fails,  and  assigns  the  goods  to  C. 
When  the  goods  arrive  at  Louisville,  C  demands 
them  from  the  carrier,  who  refuses  to  deliver  the 
goods  either  to  C  or  A's  house,  and  reships  them, 
m  his  own  name,  in  another  boat,  to  Cincinnati. 
On  the  passage  fi>om  Louisville  to  Cincinnati, 
one  of  A's  house  tenders  the  carrier  the  amount 
of  freight  from  Louisville  to  Cincinnati,  which  is 
refused.     At  Cincinnati,  the   carrier  puts  the 

foods  in  store  on  his  own  account,  and  A's  house 
ring  their  action  of  replevin  against  the  carrier 
for  the  goods.  The  day  after  the  commence- 
ment of  the  suh,  C,  the  assignee  of  B,  tenders  the 
amount  of  the  charges  and  expenses  of  A's 
house  to  said  house.  Held,  that  the  lien  of  A's 
house  was  good ;  that  their  possession  was  per- 
fected on  the  payment  of  the  freight  by  one  of 
A's  firm,  and  delivery  of  the  bill  of  lading;  that 
thev  were  entitled  to  the  goods ;  that  the  carrier 
had  no  right  to  withhold  the  goods  from  A's 
house,  (who  were  the  consignees,  and  no  change 
in  their  circumstances  had  taken  place ;)  that  the 
tender  made  by  C  to  A's  house  was  not  in  time ; 
and  that  A's  house  were  entitled  to  retain  the 
goods  for  all  their  liabilities  and  advances.  Jar- 
aan  v.  James^  5  Ham.  88. 

145.  The  property  in  a  vessel  passes  by  de- 
livery only,  without  a  bill  of  sale.  Wemdovsr  v. 
Hogeboonij  7  Johns.  308. 

146.  A  bona  fide  sale  of  chattels,  without  de- 
livery, is  good  as  between  the  parties,  but  invalid 
as  against  an  attaching  creditor  of  the  vendor. 
Skumwy  V.  RtOUr^  7  Pick.  56.  S.  C.  8  ib.  443. 
See  Lanfear  v.  Sumner^  17  Mass.  110.  Fteicker 
V.  Hoyjardj  2  Aik.  115.  Patter  v.  Gratiot,  1  Mis. 
368.    Penniman  v.  Hartshorn^  13  Mass.  87. 

147.  A  symbolical  or  constructive  delivery  of 
chattels  sold  is  sufficient.  Jordan  v.  Jameo,  5 
Ham.  88.    Pleasants  v.  Pendleton,  6  Rand.  473. 

148.  An  actual  delivery  of  goods,  or  of  part  of 
them,  is  not  always  required  by  the  statute  of 
frauds,  but  a  virtual  or  constructive  delivery 
B^  be  miffieieot.    Baileff  v.  Ogdemj  3  Jolms. 


14(k  Thus,  a  mefehattt  soM  fo  another  119 
barrels  of  *^  fine  flour,"  lying  in  a  certain  ware- 
house, having  upon  them  eight  difibrent  brands. 
The  price  was  agreed  on,  and  the  vendee  gave  a 
check  for  the  whole  price.  The  vendor,  at  the 
same  time,  gave  to  the  vendee  a  bill  of  parcels, 
specifying  the  number  of  barrels  of  each  particu- 
lar brand,  an  order  on  the  warehouseman  for  the 
flour,  and  a  receipt  in  full  for  the  price.  Held, 
that  this  was  a  complete  and  executed  contract, 
and  that  the  property  in  the  flour  was  passed  to 
tiie  vendee.    Pleasants  v.  Pendleton,  6  Rand.  473. 

150.  In  this  ease,  there  were  in  the  warehouses 
a  larve  number  of  barrels  of  flour,  but  only  133 
banels  of  **fin6  flour,"  and  of  the  same  brands 
as  those  sold ;  but  it  was  proved  that,  between  bar- 
rels of  the  same  brand  and  quality,  there  was  no 
difference  in  price.  It  also  appeared  that  the 
123  barrels  were  easily  distinguishable  from  the 
whole  mass,  though  from  these  the  119  barrels 
were  never  separated.  Held,  that  the  property 
passed  to  the  vendee,  notwithstanding  such 
want  of  seporation.  ih, 

151.  It  having  been  proved  to  be  the  usage, 
when  barrels  of  flour  are  delivered  by  the  ware- 
houseman to  the  purchaser,  to  charge  the  coop- 
erage, if  any  is  needed,  to  the  storer,  and  also 
the  storage,  (without,  h<$wever,  any  lien  on  the 
flour  for  such  storage,)  and  to  deliver  the  flour  to 
the  order  of  the  storer,  when  called  for,  it  was  held, 
that  this  case  did  not  come  within  that  class  of 
cases  where  something  **  remains  to  be  done  *' 
by  the  vendor  to  complete  the  contract,  ih. 

152.  The  circumstances  which  are  to  be  held 
tantamount  to  an  actual  delivery  ought  to  be  so 
strong  and  unequivocal  as  to  leave  no  doubt  of 
the  intent  of  the  parties.  BaUey  v.  Ogden,  8 
Johns.  399. 

153.  A  delivery  of  the  key  of  the  warehouse  in 
which  goods  sold  are  deposited,  is  a  sufficient 
delivery  of  the  goods  to  transfi»r  the  property. 
WUkes  V.  Ferris,  5  ib.  335. 

154.  Property  in  chattels  personal  may  be 
transferred  in  writing  without  delivery,  the  de- 
livery of  the  writing  being  a  symbolical  deliveir 
of  the  property.  Soutkwortk  v.  SeMng,  2  Hill, 
8.  C.  587. 

155.  The  delivery  of  the  invoice  of  fooda 
shipped,  with  an  assignment  of  the  goods  in- 
dorsed upon  it,  the  assignor  having  no  bill  of 
lading,  was  held  to  be  a  symbolical  deliverr 
of  the  goods.     Oardnor  v.  Mowland,  2  Pick.  899. 

156.  Where  the  owner  of  a  chattel  sold  it  t» 
the  plaintiff  on  Saturday  night,  who  used  due 
diligence  to  obtain  possession  of  it  on  Sunday, 
and  a  creditor  of  the  former  took  it  on  Sunday, 
secreted  it,  and  caused  it  to  be  attached  upon  a 
writ  against  such  owner,  on  Monday,  held,  the 
creditor  and  the  officer  were  liable  to  the  plaintiff 
in  trespass.    Parsons  v.  Dickinson,  11  ib.  352. 

157.  A  deliverv  of  part  of  a  number  of  chattels, 
and  a  symbolical  delivery  of  the  remainder,  is  a 
sufficient  transfer  of  possession.  Ckappei  v.  Mar^ 
vin,  2  Aik.  79. 

158.  Where  the  conveyance  of  a  chattel  is  not 
invalidated  by  fraud,  the  mere  want  of  possession 
in  the  vendee  will  not  so  defeat  his  rights  as  to 
justify  an  officer  in  seising  it  as  the  property  of 
the^  vendor,  if  he  have  previous  notice  of  the  eon* 
veyance.     Haskell  v.  Oreelf,  3  Green! .  425. 

159.  In  the  sale  or  mortgage  of  an  undivided 
portion  of  a  chattel,  in  which  me  vendor  has  only 
a  minor  interest,  and  the  other  owners  have  the 
actual  possession,  a  symbolical  or  constructive 
delivery  to  the  vendee  or  mortgagee  is  suffix 
cieat,  ewB  agamst  creditors,  tfr. 
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Itt*  A  pvrcbaw  wm  mide  of  198  boxes  of 
sng&r,  for  which  certaia  acceptancei,  drawn  bj 
the  puTchaaer,  and  indorsed  and  accepted  for  hii 
acconunodation,  were  to  be  giTen  to  lecare  pay- 
ment. The  sugars  were  to  be  shipped  on  board 
of  a  Teseel,  belonging  to  the  purchaser,  then  lying 
in  the  same  port  and  bound  on  a  foreign  Toy  age. 
The  acceptances  were  to  be  delivered  upon  the 
return  of  the  porchaser  from  Boston,  to  which 
place  he  was  then  going.  While  at  Boston  he 
failed,  and  assigned  his  property.  During  his 
absence,  a  part  of  the  sugars  were  put  on  board 
the  ship.  After  his  return,  he  kept  his  own  fail- 
ure a  secret,  and  also  the  failure  of  his  indorsers 
and  acceptor,  and  procured  a  delivery  of  the 
residue  of  the  sugars,  on  the  faith  that  the  ac- 
ceptances were  to  be  duly  given.  Held,  that  if 
the  deliveiy  of  the  sugars,  under  these  circum- 
stances, was  not  intended  by  the  parties  to  be  an 
absolute  deliverv,  but  a  delivery  on  condition  only 
that  the  terms  of  the  contract  weie  complied  with, 
the  property  in  the  sugars  did  not  pass,  and  the 
vendor  might  reclaim  them.  Held,  also,  that  if 
the  delivery  of  the  sugars,  ailer  the  fiiilure,  was 
procured  by  a  fraudulent  suppression  of  that  fact, 
the  delivery  as  to  that  portion  was  altogether  with- 
out any  legal  validity,  whatever  might  be  the  case 
as  to  the  other  parceb.  D'Woff  v.  Babbett^  4 
Mason,  289. 

161.  Where  the  vendee  is  in  possession  of  the 
property,  no  delivery  is  necessary  to  vest  the 
property  in  him.     Ckamnan  v.  ScaWe,  3  Pick.  38. 

162.  Where,  on  a  sale  of  land,  the  vendee  also 
agrees  to  purchase  certain  ponderous  articles  on 
the  premises,  and  then  enters  into  possession  of 
the  land,  the  articles  sold  still  remaining  upon 
it,  this  is  a  sufficient  delivery.  Z>a  Ridder  v. 
M* Knight,  13  Johns.  294. 

163.  A  sale  oi  goods,  without  an  actual  deliv- 
ery to  or  possession  by  the  vendee  of  the  goods 
sold,  will  vest  the  property  in  the  vendee,  if  the 
propertv  be  of  such  a  nature,  and  in  such  a  situ- 
ation, that  a  personal  possession  of  it  is  impraeti- 
cable  or  inconvenient.  JmotU  v.  Warrem,  12 
Mass.  300.  Ates  v.  Autm,  17  ib.  197.  Badlmm 
V.  Tuicker,  1  Pick.  389. 

164.  Thus  a  sale  of  logs  lying  in  a  boom, 
which  were  shown  to  the  vendee  at  the  time  of 
the  sale,  was  held  to  be  as  effisctual,  to  transfer 
such  kind  of  property,  as  a  delivery  over  in  hand 
of  a  chattel  capaUe  of  such  personal  possession. 
JtwetL  V.  Warrnkj  12  Mass.  300. 

165.  A  contract  of  sale  of  sticks  of  timber, 
masts,  &c.,  *^then  lying"  in  a  certain  river,  is 
an  executed  contract,  no  fVirther  delivery  being 
stipulated  or  necessary.  Evarts  v.  BvtUr,  BrayL 
216. 

166.  If  the  consignee  takes  the  risk  and  ex- 
pense of  transportation  of  goods,  a  delivery  to 
the  carrier,  by  the  consignor,  who  is  agent  of  the 
consignee,  is  a  deliveiy  to  the  consignee ;  and  the 
consignor  cannot  maintain  an  action  sgainst  the 
carrier  for  non-delivery  of  the  goods.  FotUr  v. 
LBMsingy  1  Johns.  215. 

167.  A  sells  his  crop  of  cotton  to  B,  to  be  de- 
livered at  the  gin  of  C.  After  part  is  delivered, 
B  gives  directions  to  C  as  to  baling,  Ac.,  and  fur- 
nishes the  baling  and  rope.  A  tsikes  receipts  of 
the  cotton  in  his  own  name.  Held,  that  the  con- 
tract was  executed  on  the  delivery  of  the  cotton 
at  the  gin ;  and  that  if  the  cotton  be  lost  by  fire, 
4ms.,  the  loss  would  fall  on  B.  Trotttr  v. 
M'Aft^,  1  Stew.  59. 

1&.  Where  goods  under  attachment  were 
assigned  by  the  owner,  and  were  then  agrain 
attached  by  the  same  officer,  it  was  held,  that  the 


delivery  of  the  instmmentof  a8sigaii.^Bt  was  a 
sufficient  delivery  of  the  goods.  WhippU  v. 
TWr,  16  Pick.  25. 

Iw.  Where  goods  were  sold,  lying  in  the 
vendor's  warehouse,  on  a  credit  of  six  months, 
for  which  a  note  was  given,  and  the  goods  were 
sold  by  marks  and  numbers,  and  it  was  a  part  of 
the  consideration  of  the  purchase  that  they  might 
lie,  rent  free,  ia  the  warehouse,  at  the  option  of 
the  vendee  and  for  his  benefit,  until  the  vendor 
should  want  the  room;  held,  that  there  was  n 
complete  delivery  of  the  goods,  so  that,  on  the 
insolvency  of  the  vendee,  they  could  not  be 
stopped  by  the  vendor.  MmrrtU  ▼.  Godiard,  3 
Mason,  107. 

170.  In  a  contract  for  the  sale  of  sugars,  on 
credit,  held,  the  delivery  was  complete  when 
the  porter  of  the  vendor  placed  them  on  the  walk 
of  the  vendee.    Lesdom  v.  Phillips,  1  Yeates,  527* 

171.  An  assignee  to  whom  groods  had  been 
assigned  agreed  verbally  to  give  up  all  th« 
goods,  and  actually  delivered  all,  except  some 
wine.  The  wine  was  in  a  loft  which  the  as- 
signor had  leased  to  the  assignee,  and  the 
assignee  promised  to  come  and  give  up  the  lease 
and  key ;  but  he  having  neglected  to  do  it,  the 
assignor  took  possession  of  the  loft  and  of  the 
wine  without  his  knowledge.  It  was  held,  that 
this  was  a  resale  of  the  goods,  and  that  the  as- 
signee had  no  lien  on  the  goods,  because  there 
was  a  constructive  delivery  of  all  the  goods,  and 
also  as  to  the  wine,  because  the  actual  possession' 
taken  of  it  by  the  assignor  was  authorised  by  the 
agreement.    Parka  v.  Hall,  2  Pick.  206w 

172.  A  direction  to  the  vendee  to  go  and  take 
the  goods  sold,  (which  were  10  mifs  distant,) 
and  a  compliance  with  this  direction  by  the  ven- 
dee's taking  possession  of  them,  is  a  sufficient 
delivery.    Jennings  v.  Webster ,  7  Cow.  256. 

173.  Where  the  vendee  of  sheep,  in  the  keep* 
ing  of  a  third  person,  procured  him  to  select  and 
receive  delivery  from  the  vendor,  which  wae 
done,  and  the  sheep  marked  by  the  keeper 
with  vendee's  initials,  and  then  continued  to  be 
kept  as  before  the  sale,  it  was  held  a  sufficient 
delivery  to  and  possession  of  the  vendee,  against 
an  attaching  creditor  of  the  vendor.  Bammf  t. 
Brawn,  2  Verm.  374. 

174.  Where  the  vendor,  who  was  in  possessioa 
of  the  goods,  gave  a  certificate  to  the  vendee  that 
he  held  them  in  storage  for  him,  this  was  a  anf^ 
ficient  delivery.     Chmnam  v.  Searle,  3  Pick.  ^ 

175.  A  delivery .  of^  the  receipt  of  tiiMS  storei 
keeper  for  the  goods  sold,  being  dooumeatary  evi<i 
dence  of  title,  is  tantamount  to  a  delivery  of  the 
goods.     Wilkes  v.  Ferris^  5  Johns.  335. 

176.  Where  the  boards,  made  out  of  oertaiQ 
logs,  were  sold  at  so  much  per  100  feet,  when 
sawed,  it  was  held,  that  sawing,  piling,  and  no* 
tice  to  the  purchaser,  were  a  sufficient  deliveiy, 
BaUs  V.  CanUing,  10  Wend,  389. 

177.  A  delivery  of  property  to  the  vendee,  to 
be  put  into  a  marketable  condition,  and  to  be  paid 
for  thereefter  by  weight,  to  be  subsequently  as« 
certained,  is  a  conditional  delivery,  and  does  not 
pass  the  right  of  property  to  the  vendee.  Ward 
V.  Shaw,  7  lb.  404. 

178.  Upon  a  sale  of  goods,  the  delivery  is  con- 
ditional if  such  be  the  understanding  of  the  par- 
ties at  the  time,  without  any  express  declaration 
to  that  effect.     Whitwell  v.  Vincanlt,  4  Pick.  449. 

179.  The  leaving  of  goods  by  a  vendor  with  a 
third  person,  to  be  delivered  to  the  vendee  when 
called  for,  is  no  delivery  to  the  vendee.    Hart  v 
Tyler,  15  ib.  171. 

180.  Where,  in  a  negotiation  fbr  the  purchai* 
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of  a  yoke  of  oxen,  the  buyer,  having  hia  arm 
OTcr  one  of  them  in  the  act  of  meaanring  him, 
■aid  he  would  give  the  price  demanded,  to  which 
the  seller  replied  that  he  might  have  them ;  and 
the  seller  then  borrowed  them  to  haul  a  load  of 
lumber  to  his  home,  which  waa  10  miles  distant, 
enffaging  to  put  them  to  no  other  use ;  it  was 
held,  that  this  was  no  delivery  of  the  oxen ;  and 
BO  no  title  passed  to  the  intended  buyer ;  no 
earnest  having  been  paid,  and  no  memorandum 
given.     Phillips  v.  Hunnewell,  4  Greenl.  376. 

181.  Where  something  remains  to  be  done  be- 
tween the  buyer  and  seller,  or  for  the  purpose  of 
ascertaining  the  quantity  or  price  of  the  article 
sold,  there  is  no  delivery,  and  the  property  does 
not  pass,  though  a  part  of  the  price  has  been 
paid.    Rapelye  v.  Maekie^  6  Cow.  250. 

182.  Thus,  where  the  plaintiff,  having  99  bales 
of  cotton,  agreed  to  sell  G6  bales  to  the  defendant, 
and  gave  him  9l  pro  forma  bill  of  parcels,  but,  be- 
fore the  bales  were  weighed,  30  of  them  were 
destroved  by  fire,  it  was  held,  that  the  property  in 
them  had  not  passed  to  the  defendant,  and  Uiat 
the  plaintiff  could  not  recover  the  price,  ib. 

183.  On  a  sale  of  goods,  where  any  thing  re- 
mains to  be  done  by  the  vendor,  in  order  to  as- 
certain the  value,  quality,  or  quantity,  of  the 
goods,  the  delivery  is  not  complete,  so  as  to  bind 
Uie  bargain  within  the  statute  of  frauds.  Out' 
water  v.  Dodge^  7  Cow.  85. 

184.  An  agreement  with  the  vendor  about  the 
storage  of  the  goods,  and  the  delivery  by  him  of 
the  export  entry  to  the  agent  of  the  vendee, 
were  held  not  to  be  sufficiently  certain  to  amount 
to  a  constructive  delivery,  or  to  afford  an  indi- 
eium  of  ownership.  Bauey  v.  Ogden^  3  Johns. 
399. 

185.  The  maker  of  a  bill  of  sale  of  personal 
property  placed  it  in  the  hands  of  a  third  per- 
son to  keep,  or  to  hold  it  subject  to  the  order  of 
the  depositor.  It  was  held,  that  there  was  no 
deliverv,  actual  or  constructive,  to  the  other  par- 
ty.   Alsop  V.  Stoatkdly  7  Conn.  500. 

186.  One  advancing  money  to  the  constructor 
of  certain  machines,  to  enable  him  to  finish  them, 
under  an  agreement  that  he  shall  have  an  in- 
terest in  the  machines  equal  to  the  money  he 
advances,  becomes  tenant  in  common  of  such 
machines  without  a  formal  delivery.  Beaumont 
▼.  Crafts,  14  Mass.  400. 

187.  The  sale  of  goods  in  a  retail  store,  unless 
separated  from  the  others  and  delivered  in  a 
reasonable  time,  is  void  as  to  creditors.  Eagle  v. 
Eiekelberger,  6  Watts,  29. 

188.  The  delivery  of  part  of  goods,  sold  on  an 
entire  contract,  is  a  virtual  delivery  of  the  whole, 
if  there  is  no  agreement  or  understanding  be- 
tween the  parties  to  separate  part  from  the  rest. 
Parks  V.  HaU,  2  Pick.  206. 

189.  A  sold  to  B  a  quantity  of  goods,  a  part  of 
which  was  at  Concord,  and  a  part  in  Portsmouth. 
The  part  which  was  at  Concord  was  delivered  to 
Bf  and  A,  having  agreed  to  deliver  to  B,  at  Con- 
cord, the  part  which  was  at  Portsmouth,  em- 
ployed a  carrier  to  transport  the  goods  from 
Portsmouth  to  Concord.  When  the  carrier  ar- 
fived  at  Concord,  B  having  failed  in  business, 
the  goods  were  attached  as  his  property,  with 
his  assent,  but  before  they  were  delivered  to 
him.  It  was  held,  that  the  delivery  of  part 
was  not,  under  the  circa  mstances,  a  delivery  of 
the  whole,  and  that  A  had  a  ri?ht  to  reclaim 
them.     WUliams  v.  Moore,  5  N.  Hamp.  235. 

190.  Where  there  was  a  contract  for  the  sale 
of  a  quantity  of  bricks  in  a  kiln,  a  delivery  of 
a  part  of  them  was  held  to  be  sufficient  to  vest 


the  property  in  the  vendee,  although  the  residiie 
had  never  been  delivered,  nor  separated  from  the 
kiln.     Damon  v.  Oshom,  1  Pick.  476. 

191.  A  bill  of  sale,  or  other  formal  instrument 
was  not  necessary  in  order  to  transfer  the  prop- 
erty in  a  slave  ;  but  being  a  personal  chattel,  the 
same  might  pass,  as  other  chattels,  by  delivery. 
MUford  V.  BeUingkam,  16  Mass.  106. 

192.  Nor  will  a  bill  of  sale  of  (jroods  transfer 
the  property,  until  it  has  been  delivered  to  the 
vendee,  or  to  some  person  for  his  use  and  with 
his  assent.     Buffington  v.  Curtis,  15  ib.  528. 

193.  The  delivery  of  a  chattel,  upon  a  contract 
of  sale  for  a  valuable  consideration,  will  transfer 
the  property  in  the  chattel,  without  any  assign- 
ment in  writing.  Jones  v.  Witter,  13  ib.  w7. 
Stockbrid^e  v.  West  Stockbridge,  14  ib.  257. 

194.  Where  the  terms  of  a  sale  were  settled, 
and  the  vendor  accepted  the  promise  of  the 
vendee  to  pay  the  stipulated  price  to  another, 
not  making  the  actual  payment  a  condition  of 
the  sale,  the  property  was  held  to  have  passed 
and  vested  in  the  vendee  as  soon  as  he  had  oh- 
tained  actual  possespion  of  it,  by  the  consent  of 
the  vendor,  either  express  or  implied,  that  being 
equivalent  to  a  formal  delivery.  Bueknam  v. 
Jfash,  3  Fairf.  474. 

195.  Upon  a  cash  sale  of  goods,  the  vendor  is 
not  bound  to  deliver  the  goods  until  the  price  is 
paid.     Clarkson  v.  Carter,  3  Cow.  84. 

196.  Where  A  and  B  were  joint  owners  of 
certain  bricks,  and  A  transferred  his  interest  in 
them  to  assignees,  who  appointed  B  their  agent, 
and  B  afterwards,  while  agent,  sold  all  his  inter- 
est to  his  principals,  it  was lield,  that  an  actual  de- 
livery was  not  necessary  to  complete  the  sale,  as 
against  creditors  of  B.  Macomber  v.  Parker,  13 
Pick.  176. 

197.  A  bill  of  sale,  delivered  with  the  proper- 
ty to  a  third  person,  for  the  vendee,  is  a  valid 
transfer  from  the  date  of  the  delivery,  if  the 
vendee  accepts  the  property.  Prime  v.  KsXss, 
Const.  Rep.  770. 

198.  A  delivered  cotton  yam  to  B,  on  a  con 
tract  that  the  same  should  he  manufactured  into 
plaids ;  B  was  to  find  the  filling,  and  was  to 
weave  so  many  yards  of  the  plaids,  st  15  cents 
per  yard,  as  was  equal  to  the  value  of  the  yam 
at  &  cents  per  pound.  Held,  that,  by  the  de- 
livery of  the  yam  to  B,  the  property  thereof 
vested  in  him.    Buffum  v.  Merry,  3  Mason,  478. 

199.  Where  one  contracted  to  burn  a  kiln  of 
bricks,  for  which  he  was  to  receive  10,000  of  them 
when  burnt,  and  he  performed  his  part  of  the 
contract,  it  was  held,  that  he  had  no  vested 
interest  in  the  bricks,  which  his  creditor  could 
attach,  till  actual  or  constructive  delivery.  Brste- 
er  V.  Smith,  3  Greenl.  44. 

200.  Where,  on  a  sale  of  goods,  no  time  is 
stipulated  for  the  payment,  the  price  is  to  be  paid 
on  delivery  to  the  purchasers;  and  until  such 
delivery,  the  property  in  the  goods  remains  in 
the  vendor.  JVsio  York  Firemen  Ins.  Co,  v.  Do 
Wolf,  2  Cow.  56. 

201.  Where  no  time  is  fixed  for  the  delivery  of 
goods  sold,  the  law  makes  them  deliverable  in  a 
reasonable  time.  If,  when  a  demand  is  made, 
there  is  no  objection  made  as  to  the  time,  or  if  it 
was  not  then  made  a  question  by  the  vendor,  the 
contract  will  be  deemed  to  be  broken  by  a  re- 
fusal.    Blydenhurgh  v.  Wdch,  1  Bald.  331. 

202.  Where  a  party  contracts  to  deliver  porta- 
ble goods  on  or  before  a  certain  day,  and  no  place 
is  specified  for  the  delivery,  the  law  fixes  the 
place  of  deliverv;  and  parol  evidence,  desiniat- 
mg  the  place  of  delivery,  about  the  time  of  ma* 
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king  the  contract,  it  inadmisBible.    La  Forge  y. 
Riektt,  5  Wend.  187. 

903.  The  deliverj  of  the  deed  of  transfer  of 
a  ship  at  aea  passes  the  title  to  the  vendee, 
subject  only  to  be  defeated  by  his  negligence  in 
not  taking  possession  of  her  within  a  reasonable 
time  after  her  return  to  port.  BrinUy  v.  Spring, 
7  Greenl.  241. 

204.  The  negligence  in  that  case  must  be  such 
as  to  afford  ground  for  the  presumption  of  fraud. 
ib. 

205.  Should  such  vessel  arrive  at  another  port, 
notice  of  the  sale,  forwarded  by  the  purchaser 
to  the  captain,  would  seem  to  be  equivalent  to 
taking  possession,  ib. 

206.  The  rule  that,  where  any  thinff  remains 
to  be  done  by  a  vendor  to  the  foods  sold,  as,  for 
instance,  by  measuring,  weighmg,  dec.,  the  prop- 
erty does  not  pass,  applies  only  to  cases  of  con- 
structive delivery  and  possession,  and  not  to  an 
actual  sale,  mortgage,  or  pledge,  accompanied  by 
delivery.  In  such  case,  if  other  materials  and 
labor  of  the  vendor  are  added,  these  pass  with 
the  principal  by  accession.  Sumner  v.  Hamlet, 
12  Pick.  76,  82. 

207.-  Where  a  quantity  of  ^oods  bargained  for 
at  a  certain  rate  is  actually  delivered,  Uie  sale  is 
complete,  although  the  ffoods  are  to  be  counted, 
weighed,  or  measured,  in  order  to  ascertain  the 
amount  to  be  paid  for  them.  Macomber  v.  Par- 
Aer,  13  ib.  175. 

208.  Where  the  place  in  which  goods  are  to 
be  delivered  is.  in  the  option  of  the  selfer,  he  is 
bound  to  give  the  vendee  notice  where  he  intends 
to  deliver  them.    Rogers  v.  Van  Hoesen,  12  Johns. 

209.  A  bill  of  sale  of  slaves,  containing  a  stip- 
ulation to  deliver  the  slaves  at  a  future  day,  and 
fraudulent  as  against  creditors,  may  yet  be  bind- 
ing between  the  parties.  Dale  v.  Harrison,  4 
Bibb,  65. 

210.  In  an  executory  contract,  the  vendors  are 
not  chargeable  for  non-delivery  of  goods,  until 
their  arrival  at  the  place  of  destination  ;  and  a 
specification  of  the  time  of  delivery  is  only  a 
limitation  fizinff  the  period  beyond  which  neither 
party  is  bound  by  the  contract,  and  not  an  agree- 
ment for  the  absolute  delivery  by  the  specified 
day.     RusseU  v.  MeoU,  3  Wend.  1 12. 

211.  After  the  sale  of  slaves,  and  deed  execu- 
ted, the  property  is  vested  in  the  vendee  without 
delivery  of  possession,  and  an  action  cannot  be 
maintained  in  the  name  of  the  vendor  to  the  use 
of  the  vendee.     Smart  v.  C^ft,  4  Bibb,  518. 

212.  Where  a  party  contracts  to  sell  merchan- 
dise, and  to  deliver  it  at  a  purchaser's  house  within 
a  few  days,  it  seems,  that  the  purchaser,  in  order 
to  sustain  an  action  for  the  non-delivery  of  it, 
must  prove  a  demand  before  suit  brought :  at  all 
events,  he  must  show  a  readiness  and  willing- 
ness to  receive  and  pay  for  the  articles  at  the 
place  appointed.     Cook  v.  Ferral,  13  Wend.  285. 

III.    Of  conditional  Sales. 

213.  Where  there  is  an  executory  contract  for 
a  sale  at  a  future  time,  or  upon  the  performance 
of  a  certain  condition,  and  in  the  mean  time  a 
separate  contract  that  the  property  shall  go  into 
the  possession  of  the  bargainee  ror  a  particular 
purpose,  the  sale  is  not  executed,  and  the  prop- 
erty is  not  changed,  till  the  contemplated  act  is 
done,  or  the  condition  performed.  Reed  v.  Uptons 
10  Pick.  522. 

214.  By  an  indenture,  dated  in  May,  between 
the  plaufttiff  and  one  F.,  the  plaintiff  agreed  to 


sell  T.,  on  or  before  the  1st  of  September,  a  brick- 
pressing  machine,  for  $200,  to  be  paid  at  the  de 
livery  of  it,  and  that  F.  might  use  it  until  that 
time.     F.  agreed  to  pay  the  plaintiff  $200  on  or 
before  that  time.     In  consideration  of  the  making 
and  delivery  of  the  machine,  F.  gave  the  plain- 
tiff his  M  {otiable   note,  of  even  date  with  the 
indenture,  for  $200,  payable  on  or  before  -Sep- 
tember 1st,  with  interest  from  the  date  if  not  paid 
at  that  time ;  and  each  bound  himself  to  the  other, 
for  faithful  performance  of  his  covenants,  in  a 
penal  sum.     F.  possessed  and  used  the  machine 
from  before  September  1st  to  the  following  Feb- 
ruary, when  it  was  attached  by  one  of  his  cred 
itors,  the  note  having  been  then  only  in  pan 
paid.     Held,  the  property  had  not  passed  out  o 
the  plaintiff,  ib, 

215.  A  verbal  condition,  annexed  to  a  verbal 
sale  of  a  chattel,  that  the  property  shall  not  vest 
in  the  purchaser  until  the  purchase  money  be 
paid,  is  valid,  although  the  sale  is  accompanied 
by  a  delivery  of  the  chattel ;  nor  is  the  posses- 
sion of  the  vendee  evidence,  per  se,  of  fraud. 
Reeves  v.  Harris,  1  Bailey,  563. 

216.  A  conditional  sale  of  a  slave,  to  recover 
whom  the  suit  had  been  brought,  dependent 
upon  the  event  of  the  suit,  does  not  bar  the 
plaintiff's  right  to  recover,  or  produce  a  nonsuit. 
Thomas  v.  TWuw,  2  A.  K.  Marsh.  430. 

217.  A  voluntary  delivery  of  a. chattel  sold 
upon  a  condition  precedent,  which  is  not  com- 
plied with,  exposes  the  chattel  to  attachment  by 
the  creditors  of  the  vendee.  Smith  v.  Dennie,  6 
Pick.  262. 

218.  On  the  sale  of  a  horse,  it  was  agreed  that 
the  purchaser  mifht,  within  a  reasonable  time, 
return  it,  and  receive  back  the  price,  if  returned 
in  as  good  condition  as  at  the  time  of  delivery. 
The  vendee  afterwards  returned  the  horse  to  the 
vendor,  who  received  it  without  objection,  and 
gave  back  the  price.  Held,  that  he  was  pre- 
cluded from  subsequently  bringing  an  action 
against  the  vendee  for  a  deterioration  in  the 
value  of  the  horse,  not  arising  firom  a  secret 
injury.     Lord  v.  Kenny,  13  Johns.  219. 

219.  A  sold  to  B  a  quantity  of  hats  of  a  certain 
quality  for  a  certain  price,  and  engaged .  to  de- 
liver extra  crowns,  to  match  those  delivered,  free 
of  charge ;  but  the  crowns  sent  did  not  match, 
whereby  B  sustained  a  loss.  Held,  that  though 
B  had  not  returned,  or  offered  to  return,  the  hats, 
he  might,  in  an  action  against  him  for  the  price^ 
insist  on  a  deduction  in  proportion  to  the  dimin- 
ished value  of  the  article.  King  v.  Paddock,  18 
Johns.  141 . 

220.  Delivery  of  property  on  a  conditional  sale 
is  not  in  itself  fraudulent;  and  if  attached  before 
performance  of  the  condition,  the  vendor  will 
hold  against  vendee's  creditors,  the  condition 
being  precedent.  Bigdow  v.  HuntUu,  8  Verm. 
154. 

221.  And  where,  on  such  attachment,  vendor 
receipts  for  the  property,  he  may  maintain  tres- 
pass or  trover  against  a  subsequent  attacher,  the 

general  ownership,  and  the  right  of  possession, 
eing  both  in  him.  ib, 

2&.  On  a  conditional  sale  of  goods,  they  are 
placed  in  the  hands  of  an  agent  of  the  contract- 
ing parties ;  the  right  of  the  seller  to  the  goods 
does  not  expire  till  the  conditions  are  performed. 
Van  Buskirk  v.  Punnton,  2  Hall,  561. 

223.  A  sale  of  wine  was  made  by  A.  to  C,  the 
agent  of  B.   &>  Co.,  on  the  following  terms 
**  sold  C.  20  pipes  of  wine  at  one  dollar  per  gallon, 
at  six  months,  payable  in  Philadelphia,  or,  if  his 
principal  prefers  cash,  three  per  cent,  discount, 
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mccepUnce  to  be  perfectly  Mtisfaetory ;  principal, 
B  &  Co."  Upon  the  importuaitj  of  C,  the  wine 
wa«  delivered  upon  thie  ezpresi  condition,  and 
the  personal  responeibilitj  of  C.  pledged  that  the 
contract  should  be  complied  with  by  B.  ^  Co. 
The  contract  was  not  complied  with,  and  B.  ^ 
Co.  sold  and  delivered  the  wine  to  the  defendant, 
and  were  insolvent.  C,  who  had  pledged  him- 
self ibr  the  performance  of  the  contract  of  B.  dt 
Co.,  paid  to  A.  the  sum  doe  for  the  wine,  and, 
having  taken  a  bill  of  sale  of  the  same  fh>m  A., 
brought  replevin  for  the  recovery  of  the  wine. 
Held,  1,  that  the  sale  was  by  its  terms  conditional ; 
and  no  property  in  the  wine  passed  from  the 
vendor  to  the  vendee  until  payment,  or  delivery 
of  satisfactory  paper;  2,  the  delivery  was  not 
absolute  but  conditional,  and  did  not  therefore 
produce  a  chan^  of  property,  and  that  the  de- 
fendant stands  m  no  better  situation  than  B.  db 
Co.,  from  whom  he  purchased.  CapUtnd  v.  JBos- 
ficet,  4  Wash.  C.  C.  588. 

224.  A  bill  of  sale,  though  absolute  in  its  terms, 
was  held  to  be  conditional,  on  the  parol  proof 
introduced  by  both  parties.  Smith  v.  TiUon^  1 
Fairf.  350. 

225.  If  property  be  sold  on  condition  that  it 
shall  be  resold  if  the  purchase  money  is  not  paid 
in  a  certain  time,  the  resale  cannot  be  dogged 
with  terms  likely  to  lower  the  price.  PmU  ▼. 
SksUcross,  2  Rawle,  326. 

226.  The  purchaser  of  land  upon  condition 
cannot  take  advantsge  of  a  breach  of  the  condi- 
tion by  himself,  to  avoid  the  purchase.  Mwmdine 
V.  Crenshaw^  3  Stew.  87. 

227.  An  absolute  bill  of  sale  of  a  negre  was 
made  by  A  to  B.  B,  at  the  end  of  the  instrument, 
covenants  that  if  the  said  negro  should  serve  him 
10  years  without  having  children,  he  would,  at 
the  expiration  of  that  time,  offer  her  her  freedom. 
Held,  that  the  bill  of  sale  was  absolute,  subject, 
however,  to  be  defeated,  so  far  as  affected  the 
purchaser's  title,  at  the  end  of  10  years,  by  a  com- 
pliance with  the  condition  in  the  covenant,  which 
IS  a  precedent  condition.  StaU  v.  Maunt^  Coze, 
292. 

228.  Where  goods  are  delivered  pursuant  to  a 
conditional  sale,  and  the  condition  is  not  per- 
formed, if  the  vendor  do  not  reclaim  the  goods, 
as  his  property,  within  a  reasonable  time  after  the 
delivery,  he  will  be  considered  as  having  waived 
the  condition  and  affirmed  the  sale.  Marstan  v. 
Biddwm,  17  Mass.  606. 

229.  So  if,  after  the  delivery,  he  commence  an 
action  against  the  vendee  for  the  price  of  the 
goods,  this  will  be  evidence,  although  not  always 
conclusive,  that  the  condition  has  been  waived 
and  the  sale  affirmed,  ib. 

230.  If  a  person  contract  to  sell  goods  to 
another,  on  condition  that  the  vendee  shall  fur- 
nish a  surety  for  the  price,  and  the  vendor  deliver 
the  goods  without  such  surety  being  furnished, 
but,  at  the  time  of  the  delivery,  declare  that  he 
shall  not  consider  them  as  sold  until  the  vendee 
has  complied  with  the  stipulated  condition,  the 
property  will  be  considered  as  continuing  in  the 
vendor,  as  against  all  those  creditors  of  the 
vendee  whose  demands  accrued  before  the  de- 
livery of  the  goods.  Hussey  v.  ThomUm^  4  ib. 
405. 

231.  So,  if  goods  be  delivered  in  pursuance  of 
a  conditional  sale,  the  condition  of  which  is,  that 
the  vendee  shall  pay  to  the  vendor  a  certain  price, 
and  that  the  property  of  the  goods  shall  not  vest 
in  the  vendee  until  that  sum  be  paid,  the  vendor 
may  reclaim  the  goods,  if  the  condition  be  not 
performed,  against   a   creditor  whose    demand 


originated    before  the  delivery  of  Ihe   goods. 
Marston  v.  Baldwin,  17  ib.  606. 

232.  But  it  would  be  otherwise  as  to  creditors 
whose  demands  originated  while  the  goods  were 
in  the  possession  of  the  vendee,  so  tluit  it  might 
be  fairly  presumed  that  a  fiilse  credit  was  gives 
him.  Hussey  v.  ThonUon,  4  ib.  405.  Marst^m  v. 
BaUwin,  17  ih.  €06, 

233.  So,  if  the  vendee,  while  in  poeeession  of 
the  goods,  had  sold  them  bon^  JUU  and  for  a  val- 
uable consideration,  the  property  would  have  been 
changed.    Bussey  v.  Thormton^  4  ib.  405,  407. 

IV.    Of  Warranty. 
(a.)   In    General. 

234.  Where  one  sold  a  vessel,  and  described 
her  as  of  certain  dimensions  and  burden,  when 
in  truth  she  was  of  less  dimensions  and  burden, 
it  was  held,  that  the  purchaser  could  not  main- 
tain an  action  of  the  case  against  the  seUer  as 
for  a  false  affirmation  and  promise.  Dyer  v. 
JLnmSj  7  Mass.  284. 

235.  An  affirmation  that  a  horse  is  not  lame, 
accompanied  by  the  declaration  of  the  owner 
that  he  would  not  be  afraid  to  warrant  him,  is 
enough  to  establish  a  warranty.  Cook  v.  Meedey^ 
13  Wend.  277. 

236.  If  the  vendor,  at  a  sale  of  his  horse,  say 
he  is  sure,  he  is  safe,  and  kind,  and  gentle  in  har* 
ness,  it  is  a  representation,  not  a  warranty.  Jaei> 
sen  V.  WetkeriUy  7  S.  db  R.  480. 

237.  A  contract  to  deliver  *'  good  stoves  "  is 
no  warranty  that  the  stoves  will  not  crack  when 
used  the  first  time.     Barrett  v.  HaU,  1  Aik.  369. 

238.  A  sold  B  a  quantity  of  tobacco,  and  de- 
livered a  bill  of  parcels,  which  described  it  as 
follows :  '^  24  kegs  of  tobacco,  branded  (Parkin,) 
at  four  months,  weighing,  dbc,  at  13^  cents. 
A  sold  it  on  commission.  The  tobacco  was 
branded  as  stated  in  the  bill  of  parcels,  and 
not  examined  by  either  party  prior  to,  or  at  the 
time  of,  the  sale.  The  price  agreed  upon  was  a 
full  price  for  a  merchantable  commodity.  The 
tobacco  proved,  in  part,  unsound.  Held,  thai 
there  was  no  implied  warranty  of  quality  in  this 
contract ;  that,  in  relation  to  the  quality  of  the 
tobacco,  nothing  was  stipulated ;  and  that  the 
terms  on  the  part  of  the  vendor  were  complied 
with  by  the  delivery  of  the  tobacco  branded  in 
conformity  to  the  bill  of  parcels.  Hyatt  ▼.  BoWe, 
5  Gill  db  Johns;  110. 

239.  The  declaration  of  a  constable,  that  the 
goods  offered  for  sale  on  execution  are  the  prop- 
ertv  of  the  execution  debtor,  and  that  he  will 
sell  them  as  the  law  directs,  is  no  warranty  of 
title.    Morgan  v.  Fencher,  1  Blackf.  10. 

240.  An  article  sold  at  auction  by  sample  was 
considered  and  described  as  barilla,  and  was  pur- 
chased as  such,  the  vendee  having  examined  the 
article  before  the  sale.  The  vendee,  afterwards, 
on  using  some  of  it,  discovered  that  it  was  kelp, 
which  greatly  resembled  barilla,  but  was  of  little 
or  no  value.  Held,  that  no  action  lay  against 
the  vendor  at  the  suit  of  the  vendee,  who  had 
offered  to  pay  for  what  he  had  used,  and  to  re- 
tarn  the  residue,  there  being  no  express  war*> 
ranty ,  or  fraud,  on  the  part  or  the  vendor.  8weU 
V.  CMgan^  20  Johns.  196. 

241.  Held,  that  the  bad  quality  of  the  articln 
was  no  defence  to  a  suit  by  the  vendor  for  the 
price,  a. 

242.  On  a  sale  of  a  slave,  a  bare  affirmation  of 
soundness  does  not  amount  to  a  warranty.  Bs- 
eon  V.  Brown^  3  Bibb.  35. 

243.  Where  a  slare  is  sold,  and  wvtfranted 
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sound,  it  is  no  breach  of  covenant  that  the  ilave 
waa  unsound  at  the  time  of  deliverj,  if  he  was 
sound  at  the  time  of  the  sale.  Priet  y.  Barvy 
Litt.  Sel.  Cas.  216. 

244.  Part  of  the  price  of  a  negro  girl  was  paid 
at  the  time  of  the  sale,  and  a  receipt  for  it  taken, 
and  afterwards,  on  payment  of  the  balance,  a 
bill  of  sale  was  given,  warranting  her  soundness. 
The  warranty  waa  only  for  the  girl's  soundness 
at  the  time  of  the  sale.  Brmon  v.  Fraxier^  2 
Rep.  Con.  Ct.  413. 

245.  In  a  contract  of  sale,  words  ofdeBcriptian 
are  held  to  constitute  a  warranty  that  the  articles 
sold  are  of  the  species  and  quality  so  described. 
But  the  warranty  must  be  upon  the  sale,  and 
one  of  the  terms  of  the  contract  of  sale.  Hogins 
V.  PlymnUtny  11  Pick.  97. 

246.  The  defendant  agreed  in  writing  to  ship 
to  the  plaintiff  a  certain  quantity  of  ^*  good  fine 
wine,"  acknowledging  receipt  of  payment.  Held, 
this  was  not  a  warranty  that  the  wine  was  of  any 
particular  quality,  the  words  being  too  indefinite, 
and  the  instrument  which  contained  them  not 
being  the  contract  of  sale ;  and  that  the  defend- 
ant might  ofier  parol  evidence  of  the  actual  terms 
of  sale,  and  of  a  selection  bv  the  plaintiflTof  the 
wine  which  was  shipped,  tl. 

247.  Where  no  express  warranty  was  proved, 
and  the  price  was  less  than  for  a  sound  horse  of 
the  same  appearance,  held,  there  was  no  war- 
ranty.    Diaum  v.  M'dutehey^  Addis.  322. 

248.  Where  a  merchant  sold  t«blne  paint," 
and  so  described  it  in  the  bill,  this  amounts  to  a 

.warranty  that  the  article  shall  be  ^^blue  P^int," 
not  verditer,  or  any  other  article.  Barraans  v. 
Bevan,  3  Rawle,  23.    Jennings  v.  Ch-atz^  ib.  166. 

249.  A  warranty  of  the  soundness  of  the  '*  per- 
son "  of  a  slave  includes  the  warranty  of  sound- 
ness of  mind.  Caldwdl  v.  WaUace,  4  Stew.  A 
Port.  282. 

250.  The  vendor,  upon  the  sale  of  a  colt,  said, 
**He  is  sound,  and  will  make  a  good  horse." 
Held,  that  these- words  do  not  necessarily  amount 
to  a  warranty,  but  it  should  be  left  to  a  jury 
to  find  whether  it  was  the  understanding  of  the 
parties  that  they  were  intended  as  a  warranty. 
Z>vjsa  V.  MasmL,  8  Cow.  25. 

251.  It  is  no  excuse,  for  the  non-performance 
of  a  contract  to  deliver  *'  prime,  first-chop  "  teas, 
that  the  season  of  the  year  when  the  teas  were 
to  have  been  delivered  was  unftivorable  to  the 
best  teas  being  in  the  market.  Gilpint  v.  Comsa- 
fwi.  Pet.  C.  C.  85. 

252.  In  a  sale  note,  the  words  "  sold  A  2000 
gallons  prime  quality  winter  oil "  amount  to  a 
warranty  that  the  article  sold  agrees  with  the 
description.    Hastings  v.  Lovering^  2  Pick.  214. 

253.  So  of  the  same  words  in  a  bill  of  parcels. 
ih. 

254.  A  covenant  on  the  sale  of  a  negro  girl,  in 
these  words,  "  and  we  likewise  state  that  we 
have  sold  her  to  said  D.  as  a  sound  and  healthy 
negro,'*  is  a  sufficient  warranty.  Diiia  v.  HsJm, 
2  J.  J.  Marah.  129. 

255.  The  words  <•  I  warrant  and  defend,"  in 
the  bill  of  sale  of  a  negro,  are  a  warranty  of 
soundness  aa  well  as  of  title.  Dujfr,  Ivy,  3  Stew. 
140. 

256.  Where,  by  bill  of  sale,  B  barguned  and 
sold  a  negro  woman  slave,  named,  we.,  "  being 
of  sound  mind  and  limb,  and  free  firom  all  dis- 
ease," it  was  held,  that  these  were  not  words 
of  description,  but  an  averment  of  a  fact,  and 
amounted  tu  an  express  covenant  or  warranty 
as  to  the  slave's  sonndneM.  Crmnsr  v.  Brmd- 
sAaip,  10  JohBs.  484. 
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257.  Where  a  bill  of  sale  of  a  slave  warrants 
him  sound,  with  the  exception  of  the  asthma,  if 
the  vendor  misrepresented  the  violence  of  the 
disease  to  the  purchaser,  so  as  to  induce  him  to 
buy  when  he  otherwise  would  not,  this  fraud 
will  avoid  the  contract.  Hanks  v.  M  'Kee,  2  Litt. 
227. 

258.  One  sued  on  his  sale  and  warranty  of  a 
note  as  **  collectible"  may  defend  by  showing 
that,  at  its  maturity,  the  maker  had  sufficient  at- 
tachable property.  Meeker  v.  Denison^  Brayt. 
237. 

259.  Where,  in  an  account  of  sales  of  barrels 
of  pork,  it  was  expressed  that  the  vendor  was  to 
be  ^*  accountable  for  the  quality  and  weight  of 
the  pork  only,"  he  was  held  accountable  for  ita 
not  being  salted  according  to  the  usual  custom. 
ib, 

260.  A  statement,  in  a  bill  of  parcels  for  a 
quantity  of  oil,  that  it  was  *'  winter-pressed 
sperm  oil,"  is  an  express  warranty  by  the  vendor 
that  such  oil  was  winter-pressed.  Osgood  v. 
Leiois,  2  Har.  &  Gill,  495. 

261.  Where  the  vendee  purchases  a  chattel  at 
sight,  which  the  vendor  affirms  to  be  worth 
much  more  than  its  real  value,  no  action  lies, 
there  being  no  express  warranty.  Damd  v. 
Meeker  J  5  Johns.  354. 

262.  The  proceeds  of  a  sale  under  an  admiral* 
tv  proceeding  in  rem  being  brought  into  court, 
they  are  not  liable  to  make  good  a  loss  sustained 
by  the  purchaser  by  the  discovery  of  a  defect  in 
the  thing  sold.  Tks  MonU  jSUigre,  9  Wheat. 
616. 

263.  If,  upon  a  sale  with  a  warranty,  or  if,  by 
the  special  terms  of  the  contract,  the  vendee  is 
at  liberty  to  return  the  article  sold,  an  ofier  to  re- 
turn it  is  equivalent  to  an  offer  accepted  by  the 
vendor,  and,  in  that  case,  the  contract  is  rescind- 
ed and  at  an  end,  which  is  a  sufficient  defence  to 
an  action  brought  by  the  vendor  for  the  purchase- 
money,  or  to  enable  the  vendee  to  maintain  an 
action  for  money  had  and  received,  if  the  pur- 
chase money  has  been  paid.  The  consequences 
are  the  same  if  the  sale  be  absolute,  and  the 
vendor  afterwards  consents,  unconditionally,  to 
take  back  the  property ;  but  if  the  sale  be  abso- 
lute, and  there  be  no  such  subsequent  consent 
of  the  vendor,  the  contract  remains  open,  and 
the  vendee  is  put  to  his  action  on  the  warranty, 
unless  it  be  proved  that  the  vendor  knew  of  the 
unsoundness  of  the  article,  and  the  vendee  ten« 
dered  a  return  of  it  within  a  reasonable  time. 
Tkomton  v.  Wynn,  12  Wheat.  183. 

264.  Where  a  purchaser  of  goods,  which  were 
warranted,  but  which  proved  to  be  of  an  inferior 
quality,  gives  no  notice  to  the  vendor,  but  sells 
the  gfoods  at  a  reduced  price,  he  has  elected  to 
abide  by  the  contract,  and  is  deprived  of  his  rem- 
edy against  the  vendor,  to  recover  the  difierence 
in  price.     Rnttsr  v.  Blake^  2  Har.  A  J.  353. 

2(S5.  The  plaintiff  adver  ised  a  quantitv  of  glass 
as  white  glass  of  superior  quality,  and  the  de- 
fendant purchased  a  part  thereof,  after  having 
particularly  examined  it,  signing  an  agreement 
stating  the  purchase,  and  the  price,  to  m  paid  on 
taking  the  glass  away.  Held,  that  the  defend- 
ant having  examined  the  glass,  and  given  the 
agreement  to  purchase  it,  he  could  not  aiierwardt 
be  relieved  from  his  bargain  by  the  discovery 
that  the  glass  was  of  an  inferior  quality,  and  that 
it  was  not  worth  the  price  agreed  to  be  paid  for 
it.     Calhoun  v.  Fceikie,  3  Wash.  C.  C.  165. 

266.  A  warranty  in  the  sale  of  chattels  is  an 
essentiid  part  of  the  bargain,  and  should  be  stated 
in  the  memorandum :  the  omission  of  it  rendent 
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the  contract  void,  and  parol  evidence  is  inadmis- 
sible  to  take  the  ease  out  of  the  operation  of  the 
statute  of  frauds.  Pettier  ▼.  CoUine,  3  Wend. 
459. 

267.  Where  there  is  a  warranty  of  quality,  and 
an  offer  to  return  the  goods  in  due  time  if  the 
warranty  is  yiolated,  the  vendee  is  not  obliged  to 
pay  the  price,  whether  the  vendor  knew  of  the 
defect  of  quality  or  not;  the  scienter  in  such 
case  is  immaterial.  Hyatt  v.  BoyU^  5  Gill  &, 
Johns.  110. 

268.  A  diseased  slave  was  sold  under  an  asree* 
ment  that,  if  she  continued  sick,  she  should  not 
be  paid  for.  Held,  that  the  vendee  did  not  waive 
the  condition  of  recovery  by  selling  the  slave  a 
long  time  after  the  purchase,  she  not  recovering ; 
that  he  could  not  be  re<luired  to  keep  her  more 
than  a  reasonable  time ;  and  that  an  ofier  to  re- 
turn her  did  not  change  the  rights  of  the  parties. 
Tarver  v.  Richardson,  2  Stew.  &  Port.  331. 

269.  If  one  buys  a  slave,  knowing  him  to  be 
diseased,  and  the  slave  dies  of  that  disease,  he 
cannot  rescind  the  contract  on  that  account,  un- 
less there  was  a  warranty  of  soundness.  Hart  v. 
Edwards,  2  Bailey,  306. 

270.  A  disease  easily  removed  by  medical 
treatment  will  not  justify  the  rescission  of  a  con- 
tract of  sale  of  a  slave,  on  account  of  the  implied 
warranty  of  soundness.    Smith  v.  Rice,  1  ib.  648. 

271 .  An  ofier  to  return  the  property  purchased 
must  be  made,  to  justify  a  rescission  of  a  contract. 
Benson  v.  Utdejield,  2  Rep.  Con.  Ct.  180. 

272.  The  purchaser  of  a  negro,  at  a  low  price, 
of  whose  unsoundness  and  age  the  purchaser  was 
cognizant,  cannot  rescind  the  sale,  after  keeping 
him  for  a  year  without  complaint,  tb. 

273.  A  vendor  is  liable,  if  he  knows  of  a  defect 
in  the  article  sold,  which  is  unknown  to  the  ven- 
dee, and  does  not  disclose  it.  M'Oavocky.  Ward, 
Cooke,  403.  But  see  Oneida  Manf.  Co.  v.  Lato- 
rence,  4  Cow.  440. 

274.  If  one  buys  *<  at  his  own  risk  *'  expressly, 
the  vendor  is  not  answerable  for  unsoundness. 
Uianwson  v.  Lindsey,  Const.  Rep.  236. 

275.  A  vendor  is  not  liable  for  affirming  a  horse 
to  be  sound,  and  receiving  a  sound  price,  if  he 
did  not  know  at  the  time  that  he  was  unsound. 
Kimmet  v.  Liehty,  3  Teates,  262. 

(b.)    Of  Express  Warranty, 

276.  No  particular  phraseology  is  necessary  to 
constitute  a  warranty.  Any  assertions  of  the  ven- 
dor, concerning  the  articles  sold,  if  they  be  relied 
on  by  the  venoee,  and  understood  by  both  parties 
as  an  absolute  assertion,  and  not  the  expression  of 
an  opinion,  will  amount  to  a  warranty.  Oneida 
Manuf,  Co.  v.  Lawrence,  4  Cow.  440.  Roberts  v. 
Morgan,  2  Cow.  438.  Chapman  v.  Murch,  19 
Johns.  290.     Whitney  ^r,  SuUon,  10  Wend.  411. 

277.  A  mere  false  affirmation,  in  the  sale  of 
property,  is  no  ground  of  action,  unless  the  plain- 
tiff can  show  that  he  has  sustained  some  injury 
thereby.     Weaver  v.  WaUaee,  4  Halst.  251. 

278.  A  warranty  does  not  extend  to  defects 
that  are  visible.  Schuyler  v.  Russ,  2  Caines, 
202. 

279.  The  vendee  is  not  bound  to  point  out  ctr- 
oumstances  that  should  be  known  to  the  vendor. 
Gartner  v.  Bamitx,  1  Teates,  307. 

280.  Where  it  appeared  that  the  property  pur- 
chased was  not  present  at  the  time  of  the  pur- 
chase ;  that  the  purchaser  had  not  seen  it,  and 
relied  entirely  on  the  vendor's  representation,  the 
rule,  that  the  purchaser  is  bound  to  notice  palpa- 
ble defects,  does  not  apply.  Hanks  v.  M*Kee.  2 
Litt  287 


281 .  A  public  officer,  making  an  official  sale, 
makes  no  warranty,  unless  by  an  express  con- 
tract. Commissioner  v.  Thompson,  4  M'Cord, 
434. 

282.  The  vendor  of  public  securities  is  respon- 
sible for  their  genuineness,  especially  if  he  affirms 
them  to  be  genuine.  Turner  v.  Tuttle^  1  Root, 
350. 

283.  The  representations  of  a  party  making  a 
sale,  however  delusive  they  may  be,  if  not  fraud- 
ulent, or  known  to  him  lo  be  false,  form  no  ground 
for  an  action,  or  rescission  of  the  contract.  SteW' 
art  V.  Dougherty,  3  Dana,  479. 

284.  In  a  sale  of  goods,  if  there  be  neither  fraud 
nor  warranty,  the  purchaser  buys  at  his  peril ; 
and  no  action  will  lie  against  the  vendor  if  the 
article  turns  out  defective.  Holden  v.  Dakin,  4 
Johns.  421.  See  WiUings  v.  Consequa,  Pet.C.C. 
301. 

'  285.  It  being  the  custom  to  examine  the  staple 
article  of  the  country  before  shipping  it  away,  a 
purchaser  who  neglects  so  to  do  admits  the  qual- 
ity to  be  good.  Vanderhorst  v.  M'Taggart,  2 
Bay,  498. 

286.  It  is  a  general  rule,  that  the  employer  or 
purchaser,  who  receives  goods,  thereby  waives 
all  patent  and  known  defects.  Dana  v.  Boyd,  2 
J.  J.  Marsh.  587. 

287.  Where  a  person,  holding  an  indenture, 
given  by  a  woman  of  color,  to  serve  him  as  a  ser- 
vant a  certain  number  of  years,  assigned  his  right 
and  title  in  said  woman  to  another  person,  and 
the  woman  was  discharged  from  the  service  of 
the  assignee  on  habeas  corpus,  it  was  held,  that, 
without  proof  of  fraud  or  warranty,  the  assignor' 
was  not  liable  in  an  action  to  the  assigdee.  SUen 
V.  CockeriU,  4  Bibb,  264. 

288.  If  a  sale  is  with  warranty,  the  seller  is 
bound  to  deliver  the  articles  of  the  stipulated 
quality,  and  the  examination  and  approbation  of 
some  of  the  articles  by  the  vendee,  when  they 
are  delivered,  does  not  amount  to  a  waiver  of 
the  contract.  WiUings  v.  C&nsequa,  Pet.  C.  C. 
301. 

289.  A  warranty  of  title,  in  a  bill  of  sale,  is  an 
exclusion  of  all  other  warranties  not  expressed 
and  conclusive.     Wren  v.  WardUtw,  Minor,  363. 

290.  The  warranty  of  any  thing  sold,  as  to 
quality,  is  no  warranty  of  its  value.  Lightbum  v. 
Cooper,  1  Dana,  273. 

291.  A  bill  of  sale,  affirming  the  negro  sold  to 
be  sound,  and  expressly  warranting  the  title,  will 
not  be  considered  as  expressly  warranting  the 
soundness.     Snuth  v.  Miller,  2  Bibb,  616. 

292.  The  word  **  sound,"  in  a  warranty  of  a 
slave,  embraces  both  body  and  mind.  Stinsan  v. 
Pmr,  3M'Cord,  251. 

293.  A  vendor  is  bound  by  his  warranty  of  a 
slave,  whether  he  knew  of  a  defect  or  not  at  the 
time  of  sale.  Smith  v.  WiUiams,  1  Law  Rep. 
263. 

294.  The  discharge  of  a  slave  by  habeas  corpus 
is  not  to  affect  one  who  warranted  the  title  as  a 
slave,  unless  he  had  notice ;  and  such  notice 
should  be  actual.    Jacob  v.  Pierce,  2  Rawle,  204. 

295.  On  the  sale  of  a  slave,  recommended  as 
honest,  evidence  cannot  be  given  of  his  having 
been  suspected  of  felony.  Cook  v.  Jfeaff,  3  Teates, 
259. 

296.  If  a  vendor,  while  the  parties  are  in  treaty 
for  a  sale,  offers  to  warrant  an  article,  the  ¥rar* 
ranty  will  be  binding,  although  the  sale  does  not 
take  place  until  some  days  af&rwards.  WUmot  v. 
Hurd,  11  Wend.  584. 

297.  Case  for  selling  one  article  for  another 
cannot  be  sustained,  oiueM  fraud  or  wanaafy  b* 
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diown.    Swuu  ▼.  arood§,  2  Cunes,  48.    WMk  ▼. 
Caner,  1  Wend.  185. 

( c.)    Of  implied  Warranty, 

298.  A  "  Bound  price  '*  implies  a  warranty  of 
■oundness  of  the  property,  which  extends  to  de* 
fects  known  and  unknown.  Crawford  v.  Wilson^ 
2  Rep.  Con.  Ct.  353.  WhiUfidd  ▼.  M'Uod,  2 
Bay,  380.  State  ▼.  GaiUard,  ib.  19.  Timrod  ▼. 
Sekoolbred^  1  ib.  324.  Barnard  ▼.  Yates^  1  N.  & 
M.  142.  .  Eastland  v.  Longskom^  ib.  194.  Lsffter 
V.  Graham^  1  Rep.  Con.  Ct.  182.  Missroan  v. 
9Fa2/to,  2  N.  A;  M.  76.  BaUeyy.  Mekoh,  2  Root, 
407.  rA4mi}i«0»  ▼.  lAndsey^  Const.  Rep.  236. 
Co2eodk  ▼.  Ssid,  3  MCord,  513.  Mitchell  y.  Du- 
boWf  1  Rep.  Con.  Ct.  360.  Aliter,  Johnston  ▼. 
Cope^  3  Har.  d&  J.  90.  Penniman  v.  Piersan^  1 
Chip.  394.  JDsam  ▼.  Afiwon,  4  Conn.  428.  a>z- 
xsfw  ▼.  fFhittaker,  3  Stew,  ^t  Port.  322.  Defreeze 
T.  7VicfR9«r,  1  Johns.  274.  Holden  v.  Dakiny  4 
ib.  421. 

299.  If,  howeFer,  the  Tender  knew  of  their  un- 
soondness  at  the  time  of  the  sale,  he  woald  be 
liable  for  a  fraud.  Johnston  w.  Cope^  3  Har.  A  J.  90. 

300.  But  if  the  article  sold  prove  to  be  defec- 
tive, it  must  be  immediately  tendered  back  to  the 
vendor,  and  the  price  demanded  back.  Mitchell 
V.  Dubose^  1  Rep.  Con.  Ct.  360. 

301.  The  doctrine  of  implied  warranty  from  the 
soundness  of  the  price,  relates  only  to  secret  de- 
fects, which  cannot,  by  ordinary  skill  and  dili- 
|rence,  be  discovered.  Rose  v.  BeaHe^  2  N.  dt  M. 
53a 

302.  The  doctrine  of  implied  warranty,  from 
the  soundness  of  the  price,  is  as  sound  when  the 
article  is  purchased  for  exportation  as  in  other 
cases,  ib, 

303.  An  express  warranty  of  title  does  not 
necessarily  exclude  an  implied  warranty  of  sound- 
ness. Wells  V.  Spears^  1  M'Cord,  421.  Hughes 
V.  Banksy  ib.  537. 

304.  Upon  sale  of  a  chattel,  a  warranty  of  title 
is  implied ;  and,  upon  a  failure  of  title,  assumpsit 
IS  the  proper  form  of  action.  Reed  v.  Barber^  3 
Cow.  272.  Colcock  v.  Retd^  3  M'Cord,  513.  De- 
freeze V.  TVvmpsr,  1.  Johns.  174.  Dorsey  v. 
Jackman^  1  S.  &>  R.  42.  Heerman  v.  Vemoy^  6 
Johns.  5. 

305.  There  is  no  implied  warranty  in  a  sheriff's 
■ale.  Yates  v.  Bond^  2  M'Cord,  382.  Davis  v. 
Murray^  2  Rep.  Con.  Ct.  143.  The  Monte  Allegre, 
9  Wheat.  616.  Herbomont  v.  Sharp^  2  M'Cord, 
264.  ib,  2  Bay,  167.  Dams  v.  Hunt,  2  Bailey, 
412.  Bashore  v.  Whisler,  3  Watto,  490.  Robin^ 
son  V.  Cooper^  1  Hill,  S.  C.  286.  Stone  v.  Pointer, 
5  Munf.  2d7.     Thayer  v.  Sheriff,  2  Bay,  169. 

306.  Where  one  purchased  land  at  a  sheriff's 
sale,  in  South  Carolina,  to  which  the  defendant 
in  the  execution  had  no  title,  the  sheriff  may 
compel  him,  by  action,  to  pay  the  purchase 
money,  without  having  first  tendered  the  sheriff's 
titles.  Miter,  if  the  sneriff  had  refused  to  make 
titles.    Moore  v.  Jikin,  2  Hill,  S.  C.  403. 

307.  A  purchaser  at  a  sheriff's  sale,  against 
whom  there  has  been  a  recovery  of  the  property 
by  title  paramount,  is  not  entitled  to  recover  from 
the  plaintiff  in  the  execution,  although  he  had 
given  a  bond  of  indemnity  to  the  sheriff.  Jtfur- 
phy  V.  Higginbottom,  ib.  ^97. 

306.  In  South  Carolina,  caveat  venditor  is  the 
rule,  rather  than  caveat  emptor,  Barnard  v. 
Yates,  1  N.  d&  M.  142. 

309.  The  maxim  of  caveat  emptor  only  applies 
to  real  estates ;  but  the  possession  and  sale  of 
chattels  is  strong  evidence  of  ownership.  Boyd 
V.  Bopst,  2  Dall.  91. 


310.  The  rule  of  caveat  emptor  is,  that,  if  tlw 
vendee  does  not  exact  a  warranty  aj^ainst  latent 
defects,  but  trusts  to  his  own  judgment,  he  must 
bear  the  loss  if  it  deceives  him.  The  principle 
assumes  each  party  to  be  equally  innocent. 
WeUh  V.  Carter,  1  Wend.  185. 

311.  The  doctrine  of  implied  warranties  applies 
as  well  to  property  exchanged  as  to  property  sold. 
Rivers  v.  GrugeU,  1  M'Cord,  100. 

312.  The  doctrine  of  implied  warranty  arises 
as  well  from  a  contract  of  hire,  as  on  the  sale,  of 
a  slave.     Colcock  v.  Reid,  3  ib.  513. 

313.  An  implied  warranty  does  not  extend  to 
the  moral  qualities  of  a  slave.  Smith  y,  M^  Call, 
1  ib.  220. 

314.  If  a  person  sell  a  slave  to  another,  who  is 
sick,  and  the  vendor  conceal  the  condition  of  the 
slave,  the  purchaser  may  rescind  the  contract,  on 
discovery  of  the  unsoundness.  Smith  v.  Rowzee^ 
3  A.  K.  Marsh.  527. 

315.  In  an  action  for  the  sound  price  of  a  ne- 
gro, evidence  may  be  given  that  plaintiff,  before 
and  after  the  sale,  knew  he  had  a  disorder  that 
made  him  useless.  McDowell  ?.  Bvard,Q  Binn. 
198. 

316.  In  the  sale  and  assignment  of  a  judgment, 
without  recourse,  there  is  no  implied  warranty 
that  the  judgment  and  proceedings  are  firee  of 
error.     Glass  v.  Read^  2  Dana,  16o. 

317.  If  one  sells  a  flock  of  sheep,  or  a  drove 
of  horses,  there  is  an  implied  warranty  that,  as 
a  body,  they  are  ordinarily  good,  and  have  not 
been  picked  and  culled  for  the  purpose  of  decep- 
tion.    Colcock  V.  Reid,  3  M'Cord,  513. 

318.  Where  a  negro  was  sold  at  a  reduced 
price,  on  account  of  a  known  defect,  but  paid  for 
as  sound  in  other  respects,  the  purchaser  was 
held  to  be  entitled  to  a  deduction,  under  an  im- 
plied warranty,  for  any  other  defects.  Ashley  v. 
Reeves,  2  ib.  432. 

319.  A  boat-builder,  constructing  a  boat,  is  held 
to  warrant  it  sufficient  for  ordinary  use,  without 
an  express  promise,  and  is  liable  for  damages  oc- 
casioned by  its  insufficiency,  though  plaintiff 
had  accepted  and  paid  for  it.  Boyd  v.  Crawford, 
Addis.  150. 

320.  It  is  not  implied,  in  every  sale  of  provis- 
ions, that  they  are  wholesome,  any  more  than  it 
is  in  sales  or  other  articles.  Emerson  v.  Brig' 
ham,  10  Mass.  197. 

321.  In  a  sale  of  provisions  for  domestic  use, 
the  vendor,  at  his  peril,  is  bound  to  know  that 
they  are  sound  and  wholesome ;  and,  if  they  are 
not  so,  he  is  liable  to  an  action  on  the  case,  at 
the  suit  of  the  vendee.  Van  BrackUn  v.  Fonda^ 
12  Johns.  467. 

322.  One  of  the  distributees  of  the  proceeds  of 
a  sale  of  personal  property,  made  for  partition,  by 
a  commission  in  equity,  is  not  liable  to  a  pur- 
chaser upon  any  implied  warranty.  Fuller  v. 
Fowler,  1  Bailey,  75. 

323.  Where  a  purchaser  was  possessed  of  in 
formation  sufficient  to  enable  him  to  make  a  cor- 
rect estimate  of  the  value  of  the  thing  he  was 
about  to  purchase,  and  there  was  neither  #im- 
pressio  veri  nor  suggestio  falsi  on  the  part  of  the 
seller,  the  law  raises  no  implied  warranty  that 
the  thing  sold  shall  answer  the  purpose  of  the 
purchaser,  or  that,  on  a  resale,  he  shall  suffer  no 
loss.     Camochan  v.  Gould,  ib.  179. 

324.  Where  a  purchase  is  made  without  an 
opportunity  for  inspection  by  the  vendee,  it  seems 
that  the  law  implies  a  warranty,  by  the  vendor, 
that  the  article  is  merchantable,  though  no  sam- 
ple is  exhibited  at  the  sale,  and  whether  the  ven- 
dor has  had  an  opportunity  of  inspection  or  not 
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bat  no  warranty  of  the  particttlar  quality  or  fine- 
neu  of  the  article  will  be  implied.  QaUagktr  t. 
Waring^  9  Wend.  20. 

325.  In  case  of  a  sale  by  aample,  the  vendor 
is  responsible  that  the  bulk  of  the  commodity 
ahall  be  equal  in  quality  to  the  sample.  Andrews 
▼.  Kneelandy  6  Cow.  354.  Oneida  Manuf.  Co.  v. 
Lawrenet^  4  ib.  440.  Bradford  ▼.  Manly,  13 
Mass.  139.  WiUingM  v.  Coruemui,  1  Pet.  C.  C. 
301.  GaUagher  t.  Hearing,  9  Wend.  20.  Rose 
▼.  BeaUe,  2  M.  A  M.  538. 

326.  It  is  no  less  a  sale  by  sample,  becaose  the 
purchaser  required  the  vendor's  agent  to  test  the 
correctness  cHf  the  sample  exhibited,  by  procur- 
ing a  second  sample.  GaUagher  t.  Waring,  9 
Wend.  20. 

327.  Where  a  purchaser  takes  samples  of  cot- 
ton himself  from  a  number  of  bales  of  packed 
cotton,  and  then  selects  certain  of  these,  it  is 
held  a  sale  by  sample,  and  a  warranty  that  the 
bulk  corresponds  with  the  samples.  Btebe  v. 
Robert,  12  ib.  413.     Boorman  v,  Jenkins,  ib.  566. 

328.  In  recovering  damages,  such  purchaser  is 
not  restricted  to  a  statement  of  loss  submitted  to 
the  yendor  by  way  of  compromise,  ib. 

329.  Where  one  purchased  indigo,  judging 
thereof  from  a  specimen  which  he  took  from  an 
aperture  in  the  case,  held,  that  this  was  a  sale  by 
sample,  and  that  the  seller  was  liable,  in  assump- 
sit, on  a  warranty  that  the  whole  case  was  equal 
to  the  sample.  Williams  ▼.  Spafford,  8  Pick. 
250. 

330.  But  where  a  vendor  of  goods  shows  a 
sample,  he  may  not  be  presumed  to  affirm  that 
there  is  not  an  unknown  and  invisible  defect, 
owing  to  natural  causes,  or  to  previous  manage- 
ment by  some  former  dealer ;  and  as  to  these  par- 
ticulars, he  may  not  be  liable  without  an  express 
warranty.     Bradford  v.  Manly,  13  Mass.  139. 

331.  Nor  is  an  examination  of  samples,  where 
here  is  an  express  warranty,  any  waiver  of  the 

warranty.     Willings  v.  Consequa,  1  Pet.  C.  C.  301. 

(  d.)  Of  Actions  on  Warranty. 

332.  -  If  the  warranty  be  express,  the  vendee's 
remedy,  either  on  a  fraudulent  sale  or  exchan^, 
must  be  by  an  action  of  deceit,  or  by  a  special 
assumpsit.  Kimball  v.  Cunningham,  4  Mass. 
502.  See  EverUon  v.  Miles,  6  Johns.  138.  Cutler 
v.Coz,  2  Black.  178. 

333.  To  recover  for  the  breach  of  a  warranty, 
the  action  must  be  expressly  founded  on  the 
warranty.     Thompson  v.  Ashton,  14  Johns  314. 

334.  Where  there  is  a  bill  of  sale,  or  agree- 
ment in  writing  respecting  the  sale,  an  action 
will  not  lie  on  a  parol  warranty.  Mumford  v. 
M*Pherson,  1  Johns.  414.  Wilson  v.  Marsh,  ib. 
503. 

335.  The  plaintiff  need  not  tender  the  article 
before  bringing  suit.  Borrekins  v.  Beoan,  3  Rawle, 
23.    Cozzins  v.  WhiUaker,  3  Stew.  A  Port.  322. 

336.  A  return  or  offer  of  the  warranted  goods 
is  necessary  only  where  the  plaintiff  disaffirms 
the  contract  and  seeks  to  recover  the  considera- 
tion paid  for  it.  Boorman  v.  Jenkins,  12  Wend. 
566.     Coszins  v.  Whitaker,  3  Stew.  &  Port.  322. 

337.  On  the  sale  of  a  slave,  by  a  person  having 
no  title,  and  without  warranty,  a  right  of  action 
accrues  immediately  to  the  purchaser,  for  the 
deceit.     Scott  v.  Scott,  2  A.  K.  Marsh.  217. 

338.  A  sold  a  church  bell  to  B,  with  a  war- 
ranty that  it  should  not  crack  within  a  year ;  and 
that,  if  it  did  crack  within  that  time,  he  would 
recast  it.  Held,  that  he  was  not  liable  on  his 
warranty,  without  notice,  and  neglect  to  recast 
it.    Hills  V.  Bwnister^  8  Cow.  31. 


339.  In  an  aotioft  on  a  covenant  of  warranty 
of  the  soundness  of  a  slave,  certainty  in  the  de- 
scription of  the  property  warranted  is  not  neces- 
sary, neither  is  an  averment  of  a  consideration. 
Price  V.  Barr,  Litt.  Sel.  Cas.  216. 

340.  Where  a  bill  of  sale  of  a  slave  affirms 
that  he  is  sound,  and  expressly  warrants  the  title, 
an  action  for  the  false  affirmation  of  soundness 
should  charge  that  the  vendor  knew  of  the  un- 
soundness.    Smith  V.  Miller,  2  Bibb,  616. 

341.  In  assumpsit  for  breach  of  warranty,  it 
is  not  necessary  to  allege  a  scienter.  Wren  v. 
Wardlaw,  Minor,  363. 

342.  Non  assumpsit  is  not  a  good  plea  in  an 
action  for  a  special  warranty.  Cress  v.  Henry, 
1  Browne,  App.  66. 

343.  A  declaration,  alleging  a  failure  of  title 
in  the  vendor  of  a  chattel,  sold  *'as  his  own 
property,"  although  it  contained  no  express  war- 
ranty of  title,  was  held,  after  verdict,  to  be  good, 
as  containing  an  implied  warranty.  Payns  v. 
Hodden,  4  Bibb,  304. 

344.  Count,  as  on  a  warranty  made  after  the 
sale,  is  bad,  after  verdict.  Bloss  v.  Kittredge, 
5  Verm.  28. 

345.  Where  a  bond  is  given  in  consideration 
of  a  purchase,  a  false  representation  or  warranty 
cannot  be  pleaded  in  discharge.  Vrooman  v. 
Phelps,  2  Johns.  177. 

346.  Negroes  were  sold,  warranted  to  be  slaves. 
They  were  taken,  by  process,  from  the  vendee, 
on  the  ground  that  they  were  free,  and  placed  in 
the  hands  of  H.  In  an  action  by  the  vendee 
against  the  vendor,  on  the  warranty,  it  was  held, 
that  the  record  of  a  judicial  proceeding,  had 
between  the  negroes  and  H.,  was  inadmissible, 
as  res  inter  alios  acta.  Prall  v.  Patten,  2  Penn.  570. 

347.  If  the  purchaser  of  property  has  been 
evicted,  he  may,  in  an  action  against  the  vendor, 
on  the  implied  warranty  of  title,  give  in  evidence 
the  record  of  the  judgment  against  him,  by  the 
lawful  owner  of  the  thing  sold,  which  is  conclu- 
sive to  show  a  legal  eviction.  Blasdaie  v.  Bab' 
cock,  1  Johns.  517. 

348.  In  an  action  of  assumpsit,  brought  by  the 
vendor  of  a  negro  warranted  to  be  sound,  to  re- 
cover the  price,  the  defendant  may  show  the 
negro  to  have  been  unsound,  in  mitigation  of 
damages.     Sample  v.  Looney,  1  Overt.  85. 

349.  In  an  action  on  the  case,  on  a  warranty 
of  the  soundness  of  a  slavey  a  bill  of  sale,  under 
seal,  containing  such  a  warranty,  is  inadmissible 
evidence.     Hickman  v.  Hanley,  4  Bibb,  359. 

350.  In  assumpsit  on  a  warranty  that  a  horse 
was  not  over  seven  years  old,  proof  of  a  warranty 
that  he  would  be  seven  years  old  the  next  spring 
after  the  sale,  was  held  no  variance.  Henry  v. 
Henry,  I  Chip.  265. 

351.  A  defence  of  the  unsoundness  of  the 
horse  being  made  to  an  action  on  a  bond  for  the 
price  of  a  horse,  the  unsoundness  must  be  proved 
to  have  existed  at  the  time  of  the  sale,  to  entitle 
the  defendant  to  a  verdict.  Myers  v.  M*Farlane, 
Const.  Rep.  686. 

352.  A  declaration  for  an  undertaking,  that  a 
lot  of  tobacco,  contracted  to  be  delivered  by  the 
defendant  to  the  plaintiff^  was  good  and  sound, 
is  not  supported  by  a  representation  merely, 
about  the  time  the  contract  was  made,  that  the 
tobacco  was  of  a  good  quality.  Moor  v.  Dewees, 
Litt.  Sel.  Cas.  227. 

353.  It  is  no  bar  to  an  action  for  damages,  for 
breach  of  a  warranty,  that  the  plaintiff  did  not 
insist  upon  his  claim,  in  diminution  of  damages, 
in  the  action  against  him  for  the  price  of  the 
article.     Cook  v.  Mostly,  13  Wend.  277. 
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354.  Where  a  parehaeer  of  eooda  yolnntarily 
pays  the  price  of  them  to  a  Siird  penon,  who 
cluinfl  them,  he  cannot,  aflerwardi,  in  a  suit 
against  him  by  the  vendor  for  the  price,  set  up, 
as  a  defence,  the  want  of  title  in  the  vendor,  and 
that  he  had  paid  the  price  to  the  true  owner. 
Vibbwrd  T.  Johnson^  19  Johns.  77. 

355.  MUer,  if  the  purchaser  was  compelled  to 
pay  the  price  to  another  person,  who  claimed  the 
property  and  brought  his  action  against  him,  and 
recovered,  ib. 

356.  In  an  action  upon  a  covenant  that  a  negro 
was  sound  at  the  time  of  sale,  evidence,  offered 
by  the  covenantor,  that  the  covenantee  knew  the 
negro  was  unsound,  is  inadmissible.  Shackle- 
ford  V.  Goock,  1  Bibb,  583. 

357.  In  cases  of  express  warranty,  averments 
of  fraud  and  deceit  are  immaterial,  and  need 
not  be  proved.  So,  also,  in  actions  on  the  case 
on  an  implied  warranty,  where  the  scienter  is  not 
an  essential  ingredient  of  the  right  of  action. 
Osgood  V.  Lewis,  2  Har.  db  Gill,  495. 

358.  In  an  action  for  damages,  for  not  deliver- 
ing teas  according  to  contract,  the  examinations 
of  the  supercargoes  of  the  muster-chests,  and 
their  letters  to  the  plaintifis,  expressing  their 
satisfaction  with  the  qualities  of  the  teas,  are  not 
conclusive  evidence  of  their  quality,  if,  in  fact, 
they  were  not  of  the  quality  represented.  Gilr 
pins  V.  Conse^y  Pet.  C.  C.  85.  Vide  WiUings 
T.  Consequa,  ib.  172. 

359.  In  an  action  on  the  case,  for  deceit  in 
the  sale  of  a  slave,  the  bill  of  sale  for  whom 
contains  a  general  warranty  of  soundness,  in 
mind,  body,  and  title,  it  is  competent  for  the 
plaintiiTto  prove,  by  parol  evidence,  that  the  de- 
fendant, at  the  time  of  sale,  represented  the 
slave  to  be  honest,  industrious,  and  free  from 
vice.    Cozzins  v.  Wkitaker,  3  Stew.  &Port.  322. 

360.  Although  a  person  may  maintain  an  ac- 
tion on  an  implied  warranty  of  soundness, 
where  there  is  an  express  warranty  of  title  only, 
yet  he  must  produce  the  deed  as  evidence  of  the 
sale,  and  to  show  that  there  is  no  express  coven- 
ant contrary  to  the  implied  warranty  on  which 
his  action  is  brought.  Men  v.  Potter,'  2 
M*Cord,  323. 

361.  In  an  action  for  the  price  of  an  article, 
sold  with  warranty  of  its  goodness,  or  in  relation 
to  which  there  was  a  fraudulent  misrepresenta- 
tion, the  defendant,  on  notice  given  with  his 
plea,  may  give  evidence  of  the  ^aud  or  breach 
of  warranty  in  diminution  of  the  plaintiff's  claim. 
Reab  y^M^Mister,  8  Wend.  109. 

3G2.  And  it  seems  that  such  fact  may  be  off. 
set  to  the  plaintiff's  claim,  under  the  act  of  1813, 
(New  York.)  ib. 

363.  Under  a  count  for  deceit,  in  the  sale  of  a 
negro,  parol  evidence  is  admissible  to  prove  that 
the  defendant  falsely  represented  the  negro  to  be 
a  good  bricklayer,  although  the  bill  of  sale  con- 
tarns  no  other  warranty  than  that  of  title.  John- 
son V.  Brockdbanky  2  Hill,  S.  C.  353. 

364.  No  custom  or  usage  is  admissible  to  show 
that  the  sale  of  any  particular  article  implies  a 
warranty  of  the  goodness  of  that  article.  Thomp- 
son V.  Jishtofty  14  Johns.  316. 

365.  In  an  action  on  a  warranty,  by  C,  that 
certain  slaves  sold  to  J.  were  sound  and  healthy, 
knowing  them^  to  be  unsound,  the  evidence  was 
that,  when  the  slaves  were  about  to  be  delivered, 
the  agent  of  J.  said  to  C,  **  Do  you  deliver  these 
■laves  as  sound  ?  "  He  answered,  that  he  knew 
nothing  of  them,  but  referred  him  to  D.,  of 
whom  he  got  them,  stating  that  D.  would  deliver 
them.    The  agent  then  put  the  same  question  to 


D.,  who  replied,  that  they  were  sound  to  the 
best  of  his  knowledge.  D.  then  delivered  the 
slaves  to  the  agent.  One  of  the  slaves  was  un- 
sound at  the  time  they  were  delivered.  J.  then 
offered  to  give  in  evidence  the  declarations  of  D., 
made  some  time  before  the  sale  to  J.,  for  the  pur- 
pose of  proving  that  he  knew  the  slaves  to  be 
unsound  before  and  at  the  time  of  their  delivery. 
Held,  that  the  evidence  was  inadmissible.  Chil- 
ton V.  Jones,  4  Har.  &  J.  62. 

366.  Held,  also,  that  the  circumstance  of  the 
mother  of  the  slaves  having  died  of  the  scrofula 
was  not  of  itself  sufficient  evidence  of  the  un- 
soundness of  any  of  her  children  to  entitle  J.  to 
recover.  ib» 

367.  The  declaration  in  the  first  count  stated 
that  C,  by  his  bill  obligatory,  obliged  himself  to 
pay  to  J.  £380,  the  amount  to  be  paid  off  in 
slaves,  to  be  valued,  &c. ;  that  C,  in  discharge 
of  his  bill,  did  deliver  certain  slaves,  and  they 
were  valued,  &o.,  which  slaves  C.  undertook 
and  promised  J.  were  sound  and  healthy,  and,  in 
consideration  thereof,  J.  delivered  up  the  writing 
obligatory.  Averment,  that  the  slaves  were  not 
sound  and  healthy,  and  that  C.  knew  them  not 
to  be  so,  but  falsely,  Slc.,  to  deceive  J.,  did  not 
regard  his  promises,  by  reason  whereof  the  slaves 
were  of  no  use  and  value  to  J.  The  second  count 
was  on  a  warranty  that  certain  slaves,  sold,  dbc., 
were  sound  and  healthy,  the  vendor  knowing 
them  to  be  unsound  and  unhealthy,  dbc.  No 
damages  were  laid  in  the  declaration.  Held, 
that,  on  the  evidence  above  stated,  J.  could  not 
recover  on  his  declaration,  ib, 

368.  Where  the  contract  of  sale  has  been  con- 
summated by  writing,  the  presumption  is,  the 
writing  contains  the  whole  contract ;  and  the 
vendee  cannot  support  an  allegation  of  a  war- 
ranty by  proof  of  verbal  representations  before 
the  sale.     Van  Ostrand  v.  Reed,  I  Wend.  424. 

369.  Where  a  vessel's  title  is  warranted  in  a 
bill  of  sale,  parol  evidence  is  inadmissible  to 
show  a  warranty  of  soundness.  Pender  v.  Fobes, 
1  Dev.  &  Bat  250. 

370.  In  a  suit  by  executors  on  a  note  given  to 
them,  a  plea,  that  the  consideration  was  a  sale  of 
the  testator's  title  to  land,  to  which  the  plaintiffs 
represented  that  the  testator  had  a  right,  when 
in  fact  the  testator,  in  his  lifetime,  had  no  valid 
title  thereto  in  law  or  equity,  but  without  an  al- 
legation that  the  plaintiffs  warranted  the  title,  or 
that  they  knew  the  title  not  to  be  ffood,  was  held 
to  be  no  bar  to  the  action.  BtJier  v.  Baker,  4 
Bibb,  346. 

371.  It  is  better  for  the  jury  to  support  a  con- 
tract, in  a  doubtful  case,  than  to  set  it  aside  on 
account  of  the  unsoundness  of  the  article  sold. 
Roujde  V.  M'Carty,  1  Bay,  480. 

372.  Where  a  horse  was  sold,  sound  or  un- 
sound, but  the  vendor  falsely  represented  the 
cause  of  certain  apparent  defects,  it  was  held, 
that  he  was  precluded,  in  an  action  by  the  seller, 
from  availing  himself  of  the  terms  of  sale  as  a 
defence.     We$t  v.  Anderson,  9  Conn.  107. 

373.  A  vendee  receives  goods  on  warranty, 
and  gives  three  promissory  notes.  Two  of  them 
are  paid.  In  an  action  on  the  third,  he  may 
show  defects  in  the  warranted  goods,  in  abate- 
ment of  the  amount.  Judd  v.  Dennison,  10 
Wend.  512. 

374.  In  an  action  on  a  promissory  note  given 
for  mill-stones,  which  were  warranted,  the  de- 
fendant may  give  in  evidence,  by  way  of  set-off, 
that  the  stones  were  inferior,  without  returning 
them,  or  offering  to  return  them,  to  the  plaintiC 
Steigleman  v.  Jeffries,  1  B.  &  R.  477. 
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375.  A  written  warranty  of  the  BOundneM  of 
the  negro  sold  being  given  by  the  vendor,  a  new 
trial  will  be  granted,  if,  after  proof  of  the  un- 
BoundneH  of  the  negro,  a  jury  give  a  nominal 
verdict  for  the  vendee,  the  plaintiff  in  an  action 
on  the  warranty,  whether  the  vendor  knew  of 
the  unsoandneis  at  the  time  of  the  aale  or  not. 
Wallaee  v.  FraxUr,  2  N.  &  M.  516. 

V.    Of  the  Vendor's  Right  to  reclaim  the  Goods. 
(a.)    In  Oejieral. 

376.  A  sale  by  a  bailee  of  property  to  an  inno. 
cent  purchaser,  without  notice,  confers  no  right 
of  property.  Chism  v.  Woods,  Hardin,  531. 
KitcheU  V.  VanadoT^  1  Blackf.  356. 

377.  And  the  owner  of  the  chattel  can  recover 
the  specific  chattel,  or  its  value,  from  whomso- 
ever he  may  find  it  in  the  possession  of,  even  if 
in  the  hands  of  a  bona  fide  purchaser  without 
notice.     Roland  v.  Gundy,  5  Ham.  202. 

378.  The  vendee  of  property,  which  the  ven- 
dor  had  no  title  to  or  authority  to  sell,  is  not 
protected  against  the  claim  of  the  true  owner, 
though  he  purchase  in  good  faith,  and  for  a 
valuable  consideration.  Williams  v.  Merle,  11 
Wend.  80. 

379.  Nor  does  it  matter  that  such  vendee  is  a 
broker,  who  purchases  in  the  regular  course  of 
his  business,  m  good  faith,  and  ror  a  fair  price, 
and  disposes  of  tne  property  before  suit  brought, 
according  to  the  instruction  of  his  principal,  ib. 

380.  Nor  does  the  New  York  statute,  relative 
to  the  inspection  of  pot  and  pearl  ashes,  place 
that  article  of  merchandise  upon  a  footing  differ- 
ent from  that  of  other  property,  in  reference  to 
the  protection  of  the  purchaser,  ib. 

361.  A  purchase  for  a  valuable  consideration, 
and  without  notice,  vests  no  higher  title  in  the 
vendee  than  was  possessed  by  the  vendor,  and 
does  not  protect  the  former  from  eviction  by  the 
rightful  owner.  Wheelwright  v.  Depeyster,  1 
Johns.  471. 

382.  And  the  rule  is  the  same  where  the  pur. 
chase  is  made  in  a  foreign  country,  unless  some 
local  law  be  shown  to  affect  the  case.  ib. 

383.  The  owner  of  a  chattel  lending  it  to 
another,  who  eloigns  and  sells  it  to  an  innocent 
purchaser,  is  not  by  such  sale  divested  of  his 
property.  Nor  does  it  make  any  difference  that 
the  sale  was  made  in  another  state  than  that  to 
which  any  of  the  parties  belonged.  And  the 
lender  may  retake  his  property,  so  it  be  without 
breach  of  the  peace.  Heaeock  v.  Walker,  1  Ty- 
kr,  338. 

384.  The  obtaining  of  goods  by  false  pretences 
being  declared  a  felony,  m  New  York,  the  owner 
is  not  divested  of  his  property  in  the  goods,  but 
may  reclaim  them,  even  afler  a  transfer  to  a  bona 
fide  purchaser.  Andrew  v.  Dieterieh,  14  Wend. 
31. 

385.  If  an  infant  falsely  represent  himself  to 
be  of  full  age,  and,  by  means  of  such  fraudulent 
misrepresentations,  purchase  goods  on  credit,  the 
sale  will  be  void,  and  the  vendor  may  reclaim 
the  goods.     Badger  v.  Phinney,  15  Mass.  359. 

386.  So  if  a  person  obtain  goods,  on  a  credit, 
bv  means  of  fraudulent  misrepresentations  of  his 
ability  to  pay  for  them,  the  sale  will  be  void,  and 
the  vendor  may  reclaim  the  goods,  if  he  do  it  as 
soon  as  the  fraud  is  discovered,  even  after  they 
have  been  attached  by  the  creditors  of  the 
vendee,  provided  their  debts  existed  before  the 
vendee  acquired  the  possession  of  the  goods. 
Buffington  v.  Gerrish,  ib.  1 56. 

387.  But  if  goods  thus  fraudulently  obtained 


should  be  sold  by  the  vendee  to  a  bona  fide  pur- 
chaser,  who  is  ignorant  of  the  fraud,  he  would 
hold  them  a^^inst  the  original  owner,  ib. 

388.  Where  goods  were  purchased  by  means 
of  fraudulent  representations  made  by  the  buyer, 
the  party  defrauded  cannot  avoid  the  sale,  and 
claim  the  goods,  against  an  attaching  creditor  of 
the  fraudulent  purchaser,  whose  debt  accrued 
subsequent  to  the  sale.  Gilbert  v.  Hudson,  4 
Greenl.  345. 

389.  But  if  such  creditor  attach  for  a  sabse3> 
quent,  and  also  for  a  prior  debt,  joined  in  the 
same  writ,  his  lien  on  the  goods,  as  against  the 
party  defrauded,  extends  only  to  so  much  of 
them  as  will  satisfy  the  subsequent  debt  and  the 
costs,  ib. 

390.  If  the  vendor  would  rescind  a  contract 
for  the  sale  of  goods,  and  reclaim  them,  on  ac- 
count  of  firaud  m  the  vendee,  it  must  appear  that 
deceptive  assertions  and  false  representations 
were  fraudulently  made,  to  induce  him  to  part 
with  the  goods.     Cross  v.  Peters,  1  Greenl.  378. 

391 .  The  mere  insolvency  of  the  vendee,  and 
the  liability  of  the  goods  to  immediate  attach- 
ment by  his  creditors,  though  well  known  to 
himself,  and  not  revealed  to  Ine  vendor,  wiU  not 
be  sufficient  to  avoid  the  sale.  »6. 

392.  In  this  country,  markets  overt,  as  they 
exist  in  England,  are  unknown.  Hardy  v.  MetZ' 
gar,  2  Teates,  347.  Leckey  v.  M'Dermott,  8  S. 
&,  R.  500.  Hosaek  v.  Weaver,  1  Teates,  476. 
Roland  v.  Gundy,  1  Ham.  203.  Wheelwright  v. 
Depeyster,  1  Johns.  471.  Dame  v.  Baldwin,  8 
Mass.  518.     Towne  v.  Collins,  14  ib.  499. 

393.  The  purchasing  of  a  horse,  at  a  publie 
market  established  by  law,  in  Maryland,  for  the 
sale  of  horses,  Ac,  does  not  entitle  the  purchaser 
to  hold  the  horse  against  the  claim  of  the  true 
owner.    Brouming  v.  Magil,  2  Har.  &  J.  308. 

394.  In  Vermont,  the  only  sales  considered  as 
made  in  market  overt  are  those  under  the  probate 
act,  upon  writs  of  execution,  and  of  goods  found, 
or  estrays ;  these  being  regulated  by  statute,  pub- 
lic advertisement  made,  and  the  sale  effected  by 
known  officers  of  the  government.  Heaeock  v. 
Walker,  1  Tyler,  341.  . 

(b.)    Cf  Stoppage  in  Transitu. 

395.  A  consignor  can  stop  goods  in  transitu, 
in  only  two  cases :  where  he  has  received  no 
consideration,  and  where  the  consignee  is  insol- 
vent.    Wood  V.  Roach,  2  Dall.  180. 

396.  If  there  be  any  part  of  the  purchase 
money  unpaid,  and  the  purchaser  becomes  insol- 
vent, the  vendor  has  the  right  of  stopping  the 
chattels  in  transitu,  at  any  time  before  the  actual 
delivery.    Jordan  v.  James,  5  Ham.  88. 

397.  If  the  vendee  intercept  goods  forwarded 
to  him,  on  the  passage,  and  takes  possession  as 
owner,  the  delivery  is  complete,  and  the  right  of 
stoppage  gone.  »6. 

398.  Wnere  a  vendor  delivers  to  a  vendee  a 
bill  of  parcels  of  goods  lying  in  a  public  store, 
and  an  order  on  the  storekeeper,  his  right  of  stop- 
page in  transitu  ceases  against  a  third  person, 
who  purchases  for  a  valuable  consideration  and 
bona  fide.  Hollingsworth  y.  Jfapie^^  3  Caines, 
182. 

399.  Goods  purchased  by  one  at  a  distance, 
forwarded  to  a  point,  and  there  taken  by  a  carrier 
of  the  purchaser,  to  be  transported  to  the  residence 
of  the  purchaser,  may  be  stopped  in  transitu  on 
the  failure  of  the  purchaser,  and  before  they 
reach  his  residence.  Buckley  v.  Famiss,  ]5 
Wend.  137. 

400.  If  the  goods  are  levied  on,  or  seixed,  by  a 
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creditor  of  the  purchaser,  hefbre  they  reach  their 
destination,  that  will  not  afiect  the  right  of  stop- 
page, ib, 

401.  The  vendor *s  right  of  stoppage  in  transi' 
tu  does  not  proceed  on  the  ground  of  rescinding 
the  contract,  bat  rests  expressly  npon  its  con- 
tinuance on  the  ground  of  an  equitable  lien ; 
and  if  the  goods  are  stopped,  the  yendee  may  re- 
cover them  on  his  complying  with  the  contract, 
or  P^ing  the  price.   Jordan  v.  James^  5  Ham.  88. 

402.  The  right  of  stoppage  tit  transitu  con- 
tinues, where  goods  are  transmitted  by  water, 
after  the  arriyalof  the  vessel,  until  the  consignee 
takes  possession  of  them,  even  against  his  attach- 
ing creditors.     J^aylor  v.  Dennte,  8  Pick.  198. 

403.  This  right,  though  adverse  to  that  of  the 
consignee,  is  not  defeated  by  a  writing  from  him 
to  the  consignor,  revoking  the  order  for  the 
goods,  declining  to  receive  them,  and  requesting 
the  master,  or  any  one  else  who  has  charge  of 
them,  to  deliver  them  to  the  consignor,  ib, 

404.  Where  goods  are  sold  bona  fide  while  at 
sea,  by  assignment  of  the  bill  of  lading,  the 
right  of  the  principal  to  stop  tit  transitu  ceases. 
Walter  v.  Ross,  2  Wash.  C.  C.  283. 

405.  A  consignee  of  goods  has  such  a  property 
in  them,  by  the  possession  of  the  bill  of  lading, 
and  having  made  advancements,  that  the  con- 
signor cannot  stop  the  goods  tit  transitu  without 
paying  all  expenses  incurred  on  account  of  the 
goods  by  the  consignee,  or  for  which  he  is  liable. 
Jordan  v.  James,  5  Ham.  88. 

406.  Where  goods  sold,  to  be  paid  for  on  deliv- 
ery, were  put  on  board  a  vessel  appointed  by  the 
vendee,  not  to  be  transported  to  him,  or  delivered 
for  his  use  at  a  place  of  his  appointment,  but  to 
be  shipped  by  such  vessel,  in  his  name,  from  his 
place  of  residence  and  business,  to  a  third  person, 
it  was  held,  there  was  no  right  of  stoppage  tn 
transitu  after  the  goods  were  embarked.  Rowley 
▼.  BiifeUno,  12  Pick.  307. 

407.  The  right  of  stoppage  tn  transitu  is  noth- 
ing more  than  an  extension  of  the  right  of  lien, 
which,  by  the  common  law,  the  vendor  has  upon 
the  goods  for  the  price,  originally  allowed  in 
equity,  and  subsequently  adopted  as  a  rule  of 
law.  ib. 

408.  An  agent  indebted  to  his  principal,  and 
shipping  goods  to  him  in  the  vessel  of  a  third 
person,  nas  no  ri^ht  to  stop  them  tn  transitu  after 
the  captain  has  signed  the  bill  of  lading.  Sum- 
merit  v.  Elder,  1  Binn.  106. 

409.  A  shipper  may  stop  goods  tn  transitu 
where  they  have  not  been  paid  for,  or  where  the 
party  is  insolvent,  not  where  they  have  been 
shipped  to  pay  a  precedent  ^ebt.  frood  v.  Roach, 
1  Yeates,  177.    S.  C.  2  Dall.  180. 

410.  Where  goods  are  shipped  in  a  foreign 
port  on  board  the  consi^ee's  own  ship,  and  the 
master  gives  a  bill  of  lading  to  deliver  them  to 
the  consignee,  the  transitu  is  at  an  end  by  such 
delivery  to  the  master,  and  the  consignor  cannot 
stop  them  on  the  insolvency  of  the  consignee. 
Bidin  V.  Huffnagle,  1  Rawle,  9. 

411.  Where  merchandise  was  consigned  by  M. 
to  W.,  and,  before  its  arrival,  W.  became  insol- 
vent, and  assigned  his  property,  and  afterwards 
received  the  bill  of  lading,  and  handed  it  to  the 
assignees  unindorsed,  but  indorsed  it  after  the 
commencement  of  this  action ;  and,  upon  the 
arrival  of  the  vessel,  the  agent  of  M.  obtained 
possession  of  the  merchandise  ;  it  was  held,  that 
this  was  a  stoppage  tn  transitu  on  the  part  of  M., 
and  was  effectual  against  the  assignees,  although 
they  supposed,  at  the  time  of  uie  assignment, 


that  there  was  a  balance  due  from  M.  to  W. 
Stanton  v.  Eager,  16  Pick.  467. 

412.  If  goods  be  shipped  on  the  credit  and  risk 
of  the  consignee,  whether  he  be  the  owner  or  the 
hirer  of  the  ship,  and  the  actual  possession  of  the 
consignee  or  his  assigns,  after  the  termination  of 
the  voyage,  be  provided  for  in  the  bills  of  lading, 
the  consignor,  after  the  shipment,  will  have  a 
right  to  stop  or  countermand  the  delivery  of  the 
goods ;  abd  this  right  will  remain  until  they  come 
into  the  actual  possession  of  the  consignee  at  the 
termination  of  the  voyage,  unless  the  consignee 
have  previously  sold  them  bona  fide,  and  indorsed 
over  the  bills  of  lading  to  the  purchaser.  Stubbs 
V.  Lund,  7  Mass.  453.     Ilsley  v.  Stubbs,  9  ib.  65. 

413.  Thus,  if  the  consignee  be  the  shipowner, 
and  the  goods  be  delivered  on  board  his  ship  to 
be  carried  by  him,  the  transit  continues  until  the 
termination  of  the  voyage,  because  an  actual 
possession  by  him,  after  the  delivery,  is  provided 
for  by  the  terms  of  the  shipment.  A, 

414.  So,  if  goods  be  consigned  on  credit,  de- 
livered  on  board  a  ship  chartered  by  the  con- 
signee, to  be  imported  by  him,  the  right  of  stop- 
ping tn  transitu  continues  after  the  shipment,  ib. 

415.  So,  if  several  persons  import  goods  in 
a  general  ship,  on  their* own  credit  and  risk,  a 
future  actual  possession  by  them,  at  the  termina- 
tion of  the  voyage,  is  provided  for  in  the  bills  of 
lading.    Stubbf  v.  Lund,  7  ib.  453. 

416.  But,  if  an  actual  possession  of  the  goods 
by  the  consignee,  after  the  termination  of  the 
voyage,  be  not  provided  for  in  the  bills  of  lading, 
the  right  of  stopping  tn  transitu  ceases  on  the 
shipment,  ib. 

417.  Thus,  if  the  goods  be  not  to  be  imported 
by  the  consignee,  but  to  be  transported  from  the 
place  of  shipment  to  a  foreign  market,  whether 
the  consignee  be  the  shipowner  or  not,  the  right 
of  stopping  tn  transitu  ceases  on  the  shipment, 
the  transit  being  then  completed,  because  no 
other  actual  possession  of  the  goods  by  the  con- 
signee is  provided  for  in  the  bills  of  lading, 
which  express  the  terms  of  the  shipment,  ib. 

418.  So,  if  a  ship  sail  from  this  country  to 
Great  Britain,  with  the  intention  of  Jaking  on 
board  goods  for  divers  persons  on  'reight,  to  be 
transported  to  a  foreign  market,  as  the  mercan- 
tile adventures  of  different  shippers,  if  goods  be 
so  shipped  by  the  several  consignors,  there  is  no 
transit  to  the  consignees  after  the  shipment,  and 
no  riffht  of  stopping  remains  with  the  consign- 
ors, tb. 

419.  If  a  merchant,  in  pursuance  of  a  previous 
agreement,  ship  goods  to  a  person  on  credit,  and 
the  consignee,  after  the  shipment,  becomes  insol- 
vent, the  shipper  will  have  a  right,  notwithstand- 
ing the  credit  given  under  such  agreement,  to 
stop  the  goods  tn  transitu.  Ilsley  v.  Stubbs,  9  ib. 
65.    StuMs  V.  Lund,  7  ib.  453. 

420.  A  foreign  merchant,  who,  for  a  commis- 
sion only  to  himself,  purchases  upon  his  own 
credit,  and  ships  upon  the  credit  which  he  gives 
to  his  employer,  is  a  consignor  or  vendor,  entitled 
to  the  benefit  of  the  rule  relative  to  stopping 
goods  tn  transitu  after  the  shipment.  Ilsley  v. 
Stubbs,  9  ib.  65. 

421.  If  a  consignee  of  goods  should  make  a 
bill  of  sale  of  them,  before  they  come  into  his 
possession  at  the  termination  of  the  voyage,  and 
before  he  has  received  the  bills  of  lading,  and 
the  consignor  should  stop  them  tn  transitu,  or 
direct  a  delivery  to  himself,  or  to  some  others  for 
his  use,  the  vendee  would  derive  no  title  to  the 
goods  by  such  sale.  ib. 
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VI.  Of  Sales  under  Judicial  Process, 

422.  The  property  in  a  slave,  lold  by  a  sheriff, 
on  execution,  will  not  pass,  nnless  the  slave  be 
shown  at  the  time  of  the  sale,  and  it  be  in  his 
power  to  be  delivered  actually.  BosHck  v.  Keizer^ 
4  J.  J.  Marsh.  597. 

423.  If  a  widow,  entitled  to  a  life  estate  in 
land  under  her  husband's  will,  improperly  con- 
fess a  judgment,  as  administratrix,  by  which  his 
land  is  sold  by  the  sheriff,  the  purchaser  acquires 
only  the  widow's  life  estate.  Loud  v.  BuZZ,  1 
Whart.  238. 

424.  If  a  sale  of  propertv  is  bona  fide  made 
ander  an  order  of  tne  orphans*  court,  and  the 
purchaser  complies  with,  or  offers  to  comply 
with,  the  terms  of  sale,- or  pays  the  purchase 
money,  the  property  vests  m  the  purchaser 
without  an  actual  delivery.  ScoU  v.  Bureh^  6 
Har.  d&  J.  67. 

425.  But  his  omission  of  any  one  of  the  above 
circumstances  cannot  constitute    a  ground   of 

C resumption,  that  the  sale  vits  not  a  real  one, 
ut  was  collusive,  ib. 

'  426.  A  purchaser  of  land,  under  a  sheriff's 
or  auditor's  sale,  is  not  put  to  the  same  strict- 
ness, in  proving  his  title,  as  if  the  purchase  were 
made  from  an  individual.  Bovnnan  v.  Fryt  1 
Yeates,  21. 

427.  If  summary  sales  are  authorized  by 
statute,  the  claimant  under  such  sales  roust 
show  a  compliance  with  the  statute  in  all  re- 
speete.     Goodrigkt  v.  GiiheH^  ib.  300. 

428.  A  sale  made  by  the  heir,  of  real  property, 
pending  a  suit  against  the  administrator,  cannot 
prevail  to  the  prejudice  of  such  judgment;  but  if 
execution  is  taken  out,  this  property  may  be 
levied  upon  and  sold  by  the  sheriff,  and  a  good 
title  pass  by  the  sheriff's  deed.  Ely  v.  Jones^ 
Coxe,  131. 

429.  The  statute  of  Maine,  of  1831,  c.  501,  §2, 
by  which  the  requirements  before  then  existing, 
in  regard  to  the  evidence  to  be  adduced  by  a  pur- 
chaser in  support  of  a  title  derived  under  a  col- 
lector's sale,  of  non-resident  proprietors'  lands  for 
taxes,  are  much  relaxed,  was  held  to  operate 
upon  sales  made  subsequently  to  the  passage  of 
the  law,  though  the  taxes  were  assessed  before. 
Bussey  v.  LeaviU^  3  Fairf.  378. 

430.  A  sale  of  land,  under  an  execution,  if  the 
purchase  is  made  for  the  purpose  of  hindering, 
delaying,  or  defrauding  creditors,  is  void,  as  to 
all  purchasers  or  creditors,  prior  or  subsequent. 
Duncan  v.  Forsyth^,  3  Dana,  229. 

431.  A  levy  and  sale,  under  an  execution, 
by  one  officer  for  another,  is  valid,  the  proceed- 
ings being  recognized  and  returned  by  the  latter. 
PruU  V.  Loiory,  1  Port.  101. 

432.  A  sheriff's  sale  was  set  aside  because  the 
purchaser  concealed  knowledge,  that  he  had, 
which  would  have  influenced  others.  Hntekin- 
son  V.  Moses^  1  Browne,  187. 

433.  Where  a  libellant  in  a  suit  in  rem^  in  the 
admiralty,  establishes  a  clear  legal  right  to  a 
condemnation  and  sale,  there  is  no  discretionary 
power  in  the  court  to  refuse  or  postpone  an 
order  of  sale.  Davis  v.  J  JVeio  Brig^  Gilpin, 
473. 

434.  The  sale  of  a  decedent's  land,  by  order  of 
the  orphans'  court,  will  be  held  good  after  15 
years,  without  an  order  of  confirmation,  if  there 
has  been  no  irregularity  or  objection.  Watts  v. 
SeoU^  3  Watts,  79. 

435.  Property  purchased  at  a  provisional  sale, 
at  Barracoa,  afterwards  confirmed  by  sentence 


of  condemnation  of  the  constituted  authorities  at 
Guadaloupe,  is  not  liable  to  restitution  in  a  suit 
in  personam  of  the  purchaser  at  Barracoa, 
Young  V.  Tavel,  Bee,  228. 

436.  A  sale  by  the  order  of  the  provisional 
agent  at  Barracoa  was  held  valid,  bein^  subse- 
quently held  confirmed  by  the  proper  jurisdiction 
at  Guadaloupe,  under  a  law  existing  before  the 
capture.     Dennis  v.  Brig  Lear^  Bee,  213. 

437.  Where  an  administrator,  having  obtained 
license  from  the  judge  of  probate  to  sell  the  real 
estate  of  his  intestate,  to  raise  the  sum  of  |^l,100, 
to  pay  the  debts  of  the  intestate  and  incidental 
charges,  the  debts  being  |;1,077  99,  gave  a  bond 

fireliminary  to  such  sale,  in  which  he  recited  a 
icense  to  sell  so  much  onlv  as  would  produce 
the  sum  of  $1,077  99,  for  the  payment  of  said 
intestate's  debts,  it  was  held,  that  such  variance 
between  the  bond  and  the  license  did  not  invali- 
date the  sale  made  under  it.  Purrington  v. 
Dunning,  2  Fairf.  174. 

438.  An  officer,  in  making  sale  of  personal 
property,  on  execution,  has  power  to  adjourn  the 
sale  to  a  subsequent  day,  and  to  a  different  place. 
Russel  V.  Richards,  2  ib.  371. 

439.  The  fraudulent  purchaser  of  the  goods 
of  a  judgment  debtor  has  no  right  to  contest  the 
regularity  of  the  doings  of  an  officer,  who  ha« 
seized  them  as  the  goods  of  the  debtor,  by  virtue 
of  an  execution  against  him.  Dagget  v.  Adams^ 
1  Greenl.  198. 

440.  By  the  act  of  South  Carolina,  of  1796, 
(2  Brevard,  218,)  a  plaintiff,  by  living  notice  in 
writing  to  the  sheriff,  can  compel  him  to  collect 
10  per  cent,  immediately  on  a  sale  by  him,  and, 
if  he  cannot  do  so,  forthwith  to  re-sell  the  prop- 
erty ;  and  so  on,  ad  infinilum,    Scott  v.  Wilson^ 

1  M'Cord,  194. 

441.  If  a  levy  and  sale  of  lands  in  Pennsylva- 
nia are  not  by  fixed  boundaries,  but  of  a  certain 
number  of  acres,  more  or  less,  in  the  tenure  of 
Ay  the  vendee  holds  to  the  full  extent  of  such 
tenure.    Swartz  v.  Moore^  5  S.  &  R.  257. 

442.  A  claimant  to  land  which  has  been  sold 
under  a  venditiani  exponas^  issued  in  a  suit  to 
which  he  was  not  a  party,  cannot  sustain  a  mo- 
tion to  set  aside  the  sale,  in  the  court  which 
issued  the  process.  Glassels  v.  Wilson^  4  Wash. 
C.  C.  59. 

443.  Where  a  purchaser,  at  a  sheriff's  sale, 
fails  to  comply  with  the  conditions,  the  sheriff 
may  immediately  re-sell,  and  the  first  purchaser 
is  liable  for  the  difference  between  the  amount 
of  the  first  and   the  re- sale.     Minter  v.  Dent, 

2  Bailey,  291. 

444.  If  a  purchaser«of  goods  at  a  sheriff's  sale, 
refuse  to  take  and  pay  for  the  article  he  has  bid 
off,  the  officer  has  authoritv  to  set  up  the  article 
again  at  auction,  and  to  sell  it  to  the  highest  bid- 
der upon  such  second  attempt.  fFinsuno  v.  Iah 
ring,  7  Mass.  392. 

445.  A  re-sale  will  be  ordered  where,  by  mis- 
take of  the  plaintiff  and  sheriff,  incorrect  repre- 
sentations of  the  locality  of  land  were  given, 
thereby  inducing  high  bids.  Mulks  v.  AUsn^ 
12  Wend.  253. 

446.  Where,  on  the  sale  of  property  under  a 
fi.fa.,  a  plaintiff  inadvertently  bids  a  sum  less 
than  the  amount  of  his  execution,  the  sale,  on 
his  application,  will  be  set  aside,  and  a  re-sale 
ordered.     Ontario  Bank  v.  Lansing,  2  Wend.  260. 

447.  Where  a  sheriff  takes  property  on  an  ex 
ecution,  and  it  is  sold  at  auction  to  satisfy  the  ex 
ecution,  a  purchase  by  the  sheriff  is  void.    Stapm 
V.  Tolsr,  3  Bibb,  450. 
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448.  A  lale  made  by  a  tiLrtiff  of  a  cbattel 
conveys  a  good  title  to  tiie  purchaser,  unless 
there  was  fraud,  and  the  purchaser  participates 
in  it.  Although  the  property  is  not  present  at  the 
time  of  the  sale,  a  good  title  is  acquired.  Kean 
▼.  JVeioeU,  1  Mis.  7&4. 

449.  If  the  sheriff  and  the  purchaser,  at  his 
sale,  act  fraudulently  in  the  disposal  of  property, 
the  sale  is  absolutely  void.  Miter ^  if  the  sheriff 
alone  acts  fraudulently.  Inskeep  ▼.  Leoony^ 
Coze,  39. 

450.  If  puffers  are  employed  to  bid  at  a  sheriff's 
sale,  it  is  a  fraud  on  the  bidders,  and  will  avoid 
the  sale.     Donaldson  v.  M*Royy  l  Browne,  346. 

451.  In  South  Carolina,  a  sheriff's  sale  must 
be  advertised  in  a  newspaper,  if  one  be  published 
within  40  miles  of  the  court-house,  although  out 
of  the  district.     SUUe  v.  Beckett^  3  M'Cord,  290. 

452.  The  act  of  South  Carolina  of  1797,  which 
imposes  on  the  sheriff  the  duty  of  advertising  all 
his  sales,  does  not  make  void  a  sale  of  land  made 
without  such  advertising.  Turner  v.  M^Crea^  1 
N.  d&  M.  11.  See,  also,  Lawrence  v.  Speed,  2 
Bibb,  401. 

453.  An  auction  sale  by  a  sheriff,  under  agree- 
ment of  the  parties,  on  mesne  process,  and  with- 
out advertisement,  or  legal  precept  Uierefor,  is 
not  a  **  sheriff's  sale  "  in  law.  And  such  sale, 
as  against  an  attaching  creditor  of  the  vendor, 
must  be  followed  by  possession  in  the  vendee. 
Batchdder  v.  CarUr,  2  Verm.  168. 

454.  Title  under  a  sheriff's  sale  is  not  defeat- 
ed  by  his  neglect  to  make  a  return.  Bamee  v. 
Barnes,  6  Verm.  388.  A  license  to  remove, 
given  at  a  sheriff's  sale  of  a  building,  cannot 
afterwards  be  revoked,  ib. 

455.  A  purchaser  of  personal  property,  at  a 
sheriff's  sale,  will  hold  the  same,  alUiough  the 
officer  make  no  return,  on  the  execution,  that, 
previous  to  levy,  he  demanded  the  money  of  the 
debtor.  Sed  qutsre  as  to  real  estate,  tt  seems 
the  purchaser  will  acquire  a  good  title,  although 
the  officer  be  liable  to  the  debtors  for  defects  m 
the  return.  Where  personal  property  sold  on 
sheriff's  sale  is  left  with  the  debtor,  it  is  not 
liable  to  attachment.  Bales  v.  Carter,  5  Verm. 
602. 

456.  Where  property  is  sold  on  execution,  the 
purchaser  will  hold  the  property,  notwithstand- 
ing the  judgment  is  afterwards  reversed.  Rear* 
don  V.  Searcy,  2  Bibb,  202.  Coleman  v.  Trabue, 
ib.  518. 

457.  The  act  of  Vermont,  directing  the  place 
of  suit  for  goods,  &c.,  sold,  does  not  apply  to  a 
single  act  of  selling  by  one  not  following  that 
busmess  in  the  town  where  the  sale  was  made ; 
nor  where  a  promissory  note  was  executed  for 
the  price.     Wainwrights  v.  Berry^  3  Verm.  423. 

458.  The  real  estate  of  B  was,  in  1823,  sold  on 
execution,  under  a  judgment  recovered  against 
him  by  A,  in  1822,  which  judgment  had  not  been 
replevied.  A,  the  execution  plaintiff,  was  the 
purchaser,  for  ^^565.  The  property  sold  had 
been  appraised,  under  the  statute  of  Indiana  of 
1620,  at  $4640.  In  ejectment  by  A  for  the 
premises,  it  was  held,  that  no  bid  for  the  land 
could  be  made,  under  the  statute  of  1820,  for  less 
than  one  half  the  appraised  value,  and  that  the 
sheriffs  sale,  therefore,  for  $565,  was  void,  and 
his  deed  conveyed  no  title  to  the  purchaser. 
Harrison  v.  Rapp,  2  Blackf.  1. 

459.  Under  tne  statute  of  Indiana  of  1810,  real 
property  could  not  be  sold  on  a  writ  of  fieri  facias, 
that  statute  only  authorizing  ito  sale  on  a  vsn- 
ditioni  exponas,    Armstrong  v.  Jac/cson,  1  ib.  210. 

460.  An  execution  debtor  paid  to  the  sheriff  the 
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amount  due,  except  a  small  balance  which  could 
not  then  be  ascertained,  and  promised  to  pay 
that  when  caUed  on.  The  sheriff  afterwards,  by 
virtue  of  the  execution,  on  which  $15  25  were 
due,  without  calling  on  the  debtor,  sold  100  acres 
of  land,  worth  $15  or  $20  an  acre,  for  $351  25. 
Held,  that  the  sale  was  an  abuse  of  the  sheriff's 
powers,  and  would  be  set  aside  by  a  court  of 
chancery,  though  a  court  of  law  could  not  inter* 
fere.     Reed  v.  Carter,  ib.  410. 

461.  A  sale  of  a  slave,  brought  into  the  state 
of  New  York  under  e,fi.fa,  against  the  master, 
is  valid.  But  if  the  purchaser  at  the  sheriff's 
sale  sells  him,  such  second  sale  is  void,  and  the 
slave  is  entitled  to  his  liberty.  Cmsar  v.  Peabody, 
11  Johns.  68. 

462.  The  title  of  a  purchaser  at  a  sheri^'s  sale 
takes  effect  from  the  date  of  the  judgment.  Smith 
V.  Mien,  1  Blackf.  S2. 

463.  If  the  purchaser  of  real  estate  at  a  sheriff's 
sale  be  the  execution  plaintiff,  he  is  considered  a 
purchaser  with  full  notice,  and  accountable  for 
all  irregularities.      Harrison  v.  Rapp,  2  ib.  1. 

464.  Where  a  sheriff  sells,  on  an  execution, 
more  land  than  is  necessary  to  satisfy  the  debt, 
the  whole  sale  is  void.  Patterson  v.  Cameal,  3 
A.  K.  Marsh.  618. 

465.  A  sheriff  cannot  sell  personal  property, 
xmder  an  execution,  before  he  has  reduced  the 
property  to  his  possession.  Collins  v.  Montgom* 
ery,  2  N.  &  M.  392. 

466.  A  sheriff's  sale  of  a  negro  need  not  be 
evidenced  by  the  sheriff's  return  on  the  execu- 
tion, or  a  bill  of  sale,  but  may  be  proved  by  par- 
ol.    Evans  v.  Rogers,  2  N.  d&  M.  663. 

467.  If  a  purchaser  of  land  at  a  sheriff's  sale 
does  not  record  his  title,  it  will  not  affect  the  title 
of  a  subsequent  purchaser  at  a  sheriff's  sale, 
without  notice  of  the  first  purchaser's  title.  Har* 
risen  v.  HoUis,  ib.  578. 

468.  After  a  purchase  by  a  sheriff  or  his  agent, 
on  a  sale  under  execution,  with  the  assent  of  the 
judgment  debtor,  and  a  subsequent  sale  by  the 
sheriff  to  an  innocent  purchaser,  it  was  held, 
that  the  heirs  of  the  judgment  debtor  could  not 
set  aside  the  sale.    Lazarus  v.  Bryson,  3  Binn.  54. 

469.  A  sheriff's  sale  of  lands,  after  the  return 
day  of  the  writ  of  vendiHoni  exponas,  is  not  void, 
if  advertised  before,  and  continued  by  adjourn- 
ment.    Burd  V.  Dansdale,  2  ib.  80. 

470.  The  assignee,  under  a  sheriff's  sale,  is  the 
assignee  of  the  original  party.  M'Crady  v.  Bris- 
bane,  1  N.  &  M.  104. 

471.  If  a  sheriff  sells,  under  execution,  a  slave 
mortgaged  by  a  deed  unrecorded,  and  the  pur- 
chaser buys  the  slave  subject  to  the  claim  assert- 
ed by  the  deed,  he  takes  him  subject  to  the 
mortgage.  If,  however,  the  sheriff  sells  inde- 
pendent of  the  deed,  the  absolute  title  passes  to 
the  purchaser,  whether  the  deed  be  valid  or  not. 
Guerant  v.  Anderson,  4  Rand.  208. 

472.  A  purchaser  at  a  sheriff's  sale,  with  no- 
tice of  prior  incumbrances,  tekesthe  land  subject 
to  such  incumbrances.  Green  v.  Wairous,  17  8. 
A  R.  393. 

473.  The  purchaser  at  a  sheriff's  sale  takes 
tbe  land  discharged  of  latent  trusto  and  convey- 
ances, leases  and  incumbrances,  made  by  the 
debtor  between  the  judgment  and  sale.  i¥'Cor- 
mick  V.  M'Murtrie,  4  Watte,  192. 

474.  A  purchaser  of  lands  at  a  sheriff's  sale* 
acquires  only  the  interest  of  the  debtor  at  the 
time  of  sale.    Johnson  v.  Wayne,  1  Hill,  S.  C.  111. 

475.  In  Pennsylvania,  a  purchaser  under  a 
sheriff's  sale  cannot  object  on  the  ^ronnd  of  a 
defective  title,  provided  he  had  notice  of  suek 
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defect.   FrietUyY.Sekeetx,9  8.AR.lS6.    Wtidr 
Ur  ▼.  FamuTB  Bank,  11  ib.  134. 

476.  A  ^QFchaaer  at  a  sheriff's  sale  cannot 
object  to  receivinff  the  deed  on  the  i^round  of  a 
defect  of  title,  if  the  sale  was  properly  made. 
Smith  v.  Painter,  5  S.  &  R.  223. 

477.  Inadequacy  of  price  is  not  a  sufficient 
reason  for  setting  aside  a  sheriff's  sale.  Carton's 
Sale,  6  WatU,  140. 

478.  A  sheriff's  sale  of  a  life  estate  in  lands,  if 
ikir,  will  not  be  set  aside  on  slight  grounds. 
Welch  T.  Murray,  4  Teates,  196. 

479.  Where  an  administrator  has  been  duly 
Ucensed  to  make  sale  of  the  real  estate  of  his  in- 
testate, the  regularity  of  his  proceedings  in 
making  the  sale  under  such  license  is  not  a  sub- 
ject of  inquiry  by  strangers,  but  only  by  those 
who  haye  a  title  or  interest,  or  claim  to  haye,  in 
the  lands  sold.  Purrington  v.  Dunning,  2  Fairf. 
174. 

480.  Bona  fide  purchasers  at  sherifi'  sales  are 
not  to  be  afiected  by  the  neglect  of  the  adminis- 
trator of  the  estate,  against  which  the  execution 
ran,  to  file  an  account  and  plea  of  plene  admin- 
iHravU,    Ashe  r.  Drennis,  2  Bay,  ^9. 

481.  A  purchaser  at  a  sheriff's  sale  is  only 
bound  to  inquire  whether  the  sheriff  has  author- 
ity to  sell ;  a  purchaser  will  not  be  aiibcted  by 
any  irregularity  in  the  sale,  or  in  the  application 
of  the  proceeds.  CfHes  v.  Pratt,  1  Hill,  S.  C. 
239. 

482.  If  a  sheriff  seise,  and  sell  upon  execution, 
any  personal  property  which  is  tangible  in  its  na- 
ture, and  capable  of  a  distinct  and  yisible  posses- 
sion and  delivery,  the  sale  will  be  valid  so  far  as 
it  respects  the  purchaser's  title  to  the  property 
sold,  notwithstanding  any  irregularities  in  the 
levying  of  the  execution,  or  in  the  proceedings 
of  the  officer.  Tiieomb  v.  The  Union  Ins.  Co.  8 
Mass.  326.     Howe  v.  Starkweather,  17  ib.  240. 

483.  But,  if  the  property  sold  be  not  capable  of 
delivery,  e.  g.  the  shares  ot  stock  in  a  corporation, 
or  a  right  in  equity,  the  sale  transfers  to  the  pur- 
chaser no  title  to  the  property  sold,  unless  the 
officer,  in  the  levy  and  scJe,  conform  strictly  to 
the  requisitions  of  the  law.  Howe  v.  Starkweath- 
er, ib.     Davis  v.  Maynard,  9  ib.  242. 

484.  After  a  sale  by  the  sheriff,  and  a  deed  ac- 
knowledged by  him^  the  court  refused  to  set  aside 
the  jS./ii.  and  venditioni,  though  irregularly  issued. 
Blair  v.  Qreenway,  1  Browne,  218. 

485.  The  purchaser  at  a  sheriff's  sale,  keeping 
possession  and  accepting  the  sheriff^s  deed,  can- 
not, when  sued  for  the  purchase  money  by  the 
sheriff,  object  to  the  acknowledgment.  Seott  v. 
Greenough,  7  S.  &  R.  197. 

486.  'To  charge  the  sheriff's  vendee,  it  is  only 
necessary  to  prove  the  sale,  and  produce  the  wnt 
under  which  it  was  made.  Davis  v.  Baxter,  5 
Watts,  515. 

487.  A  sale  of  goods  under  an  execution  will 
not  vest  in  the  purchaser  a  property  in  the  ffoods 
of  the  debtor,  unless  the  officer  return  his  <roings 
on  the  execution ;  for  the  purchaser  cannot  make 
a  title  to  the  goods  without  showing,  by  the  re- 
turn on  the  execution,  that  the  directions  of  the 
law  have  been  observed  in  the  sale.  Hammatt  v. 
fVyn^n,  9  Mass.  138.  Davis  v.  Maynard,  ib.  242. 
Howe  V.  Starkweather,  17  ib.  240. 

488.  Return  of  an  officer,  stating  generally  that 
he  had  complied  with  the  requisitions  of  the  law, 
as  that  he  had  advertised  or  sold  the  property  ac- 
cording to  law,  will  not  be  sufficient  to  pass  the 
property,  particularly  if  it  be  a  right  in  equity ; 
out  the  return  must  state  specifically  the  doings 
9f  the  officer,  that  it  may  appear  whether  they 


have  or  have  not  been  legal  and  regular.  Dams 
V.  Maynard,  9.  ib.  242.  Lancaster  v.  Pope,  1  ib. 
86.  WUliams  v.  Amory,  14  ib.  20.  Wellington  v. 
Gale,  13  ib.  483. 

489.  Before  a  sheriff's  deed  can  be  given  in 
evidence,  it  must  be  shown  that  the  sheriff  has 
followed  the  requisitions  of  the  statute  in  making 
the  sale  and  executing  the  sale.  Curtis  v.  J^for^ 
ton,  I  Ham.  278. 

490.  The  purchaser  of  land,  at  a  sheriff's  sale, 
under  an  execution,  is  not  bound  to  examine  into 
the  regularity  of  the  proceedings  by  which  the 
execution  was  obtained.  Henry  v.  Ferguson,  1 
Bailey,  512.  Barkley  v.  Screven,  1  N.  &  M.  408. 
Thompson  v.  Tohnie,  2  Pet  157. 

491.  The  purchaser  of  personal  property,  sold 
on  execution,  need  not  show  the  regularity  of  the 
sale,  in  an  action  by  a  claimant ;  the  burden  is 
upon  the  claimant  to  show  the  illegality.  Wheth- 
er such  is  the  rule  as  to  real  estate  —  qwtre. 
Brandon  v.  Snows,  2  Stew.  255. 

492.  The  title  of  a  bona  fide  purchaser  of  real 
estate,  at  sheriff's  sale,  cannot  be  impeached  for 
any  error  in  the  judgment,  nor  on  account  of  the 
execution's  having  issued  out  of  season,  nor  for 
any  fault  of  the  sheriff  in  not  pursuing  the  direc- 
tions of  the  statute  as  respects  the  inquest,  ad- 
vertisement of  sale,  &c.  To  support  his  title, 
however,  the  purchaser  must  show  the  sale  to 
have  been  authorized  by  the  judgment  of  a  court 
of  competent  jurisdiction,  and  by  the  kind  of 
execution  which  the  statute  prescribes.  Arm- 
strong V.  Jackson,  1  Blackf.  210. 

493.  The  execution  under  which  the  sale  is 
made  is  evidence  enough  in  cases  of  personal 
estate :  in  cases  of  reu  estate,  the  judgment 
must  be  added.  Barkley  v.  Screven,  1  N.  &  M. 
408.  Vance  v.  Reardon,  2  ib.  299.  See  Morrison 
V.  Dent,  1  Mis.  246.  Den  v.  Despreaux,  7  Halst. 
182.  Den  v.  Farlee,  ib.  326.  Den  v.  Morse,  ib. 
331.    Richardson  v.  Broufhton,  2  N.  &  M.  417. 

494.  The  title  of  a  purchaser  under  a  sheriff's 
sale  may  be  good,  without  showing  the  execution 
returned.     Clark  v.  Foxcroft,  6  Greenl.  296. 

495.  The  vendee  of  a  sheriff,  under  nfi.  fa, 
issued  on  a  judgment  void  for  want  of  notice  to 
the  defendant,  is  protected.  Darby  v.  Russel,  5 
Hayw.  139. 

496.  A  sale  by  a  collector,  for  the  non-payment 
ot  taxes,  is  not  valid,  unless  the  assessment  and 
the  valuation  have  been  duly  returned  to  the 
town-clerk  by  the  assessors,  blossom  v.  Cannon, 
14  Mass.  177. 

497.  Upon  a  sale  of  land  for  taxes,  a  mistake 
in  the  deed,  as  to  the  number  of  acres  in  the 
tract  of  which  the  land  sold  was  a  part,  will  not 
vitiate  the  sale,  if  it  is  otherwise  sufficiently 
identified.     Graves  v.  Hayden,  2  Litt.  61. 

498.  A  sale  by  a  collector  of  taxes  will  not  be 
void  in  consequence  of  the  misdoings  or  wrong 
adjudications  or  estimates  of  the  assessors,  in  a 
case  within  their  jurisdiction.  Colman  v.  Ander- 
son,  10  Mass.  105. 

499.  It  is  no  objection  to  a  sale  of  lands,  for 
the  payment  of  taxes,  that  several  tracts,  sold  for 
several  taxes,  and  belonging  to  several  proprie- 
tors, were  included  in  the  same  deed.  Pejepscut 
Proprietors  v.  Rasom,  14  ib.  145. 

500.  The  assent  of  the  sheriff  to  the  sale,  by 
the  defendant,  of  goods  levied  upon  by  execution, 
will  not  divest  the  title  of  a  purchaser  under  a 
previous  sale  made  by  the  defendant.  Frost  v. 
HiU,  3  Wend.  386. 

501.  The  sheriff  is  responsible  to  the  purchaser 
for  the  title  of  chattels  sold  by  him  on  execution 
Forsythe  v.  EUis,  4  J.  J.  Mardi.  296. 
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502.  No  mistake  or  tortious  aet  of  &  sheriff  can 
divest  innocent  third  persons  of  their  lawful 
property ;  therefore,  an  action  of  trover  will  lie, 
for  a  negro  bought  at  a  sheriff's  sale,  against  an 
innocent  vendee.     Stone  v.  Ebberly^  1  Say,  317. 

503.  Where  a  purchaser  at  a  sheriff's  sale 
brings  suit  to  re^-over  possession,  he  is  only  re- 
quired to  produce  the  judgment,  and  the  sheriff's 
conveyance,  as  against  the  defendant  in  the  judg- 
ment, and  his  assignees  subsequently  to  the 
judgment,  and  all  who  hold  by  fraudulent  con- 
veyances.   Askly  V.  ^btuy,  I  Hill.  S.  C.  380. 

504.  By  the  laws  of  Virginia  relating  to  the 
sale  of  slaves  on  execution,  the  omission  of  the 
names  of  the  slaves  in  the  sheriff's  return  will 
not  prejudice  the  purchaser.  DaiUy  v.  Palmer^ 
Hardin,  507. 

505.  Evidence  that  the  debt,  on  which  a  sher- 
iff 's  sale  of  lands  was  founded,  was  paid  prior  to 
such  sale,  cannot  be  received  to  impeach  the  title 
of  a  purchaser  under  the  sale.  Samms  v.  AUz' 
ander^  3  Teates,  268. 

506.  In  sheriffs'  sales,  where  the  property  is 
claimed  by  a  third  person,  the  sheriff  should 
return  the  money  into  court  until  the  right  is 
determined,  and  then  make  his  return  on  the 
execution  according  to  the  decision.  Oreenwood 
V.  Colcock^  2  Bay,  67. 

507.  In  South  Carolina,  a  sheriff's  sale  of  land 
on  Tuesday  is  valid,  although  there  was  sufficient 
time  to  have  sold  on  Monday.  Cain  v.  Maples^  1 
HUl  S.  C.  304. 


VII.    Of  FrmudiderU  and  HUgal  Sales. 

508.  Fraud  and  imposition  will  avoid  a  sale. 
Ford  v^  AtwUer^  1  Root,  58. 

509.  To  constitute  a  sale  fraudulent  in  fact  as 
against  creditors,  it  must  be  made  with  intent, 
on  the  part  of  the  vendor,  to  defraud,  delay,  or 
hinder  creditors.     Sibly  v.  Hoody  3  Mis.  290. 

510.  Though  a  sale  of  goods,  made  fraudu- 
lently and  without  consideration,  may  be  void  as 
to  the  creditors  of  the  vendor,  yet  if,  prior  to  their 
attachment,  the  goods  pass  into  the  hands  of  a 
hona  fide  purchaser,  not  conusant  of  the  fraud, 
and  for  a  valuable  consideration,  the  latter  would 
be  entitled  to  hold.  TroU  v.  Warren^  2  Fairf. 
227. 

511.  If  a  mere  trustee,  or  nominal  party,  hold- 
ing the  title  for  the  use  of  another,  sell  absolutely, 
whilst  the  possession  remains  with  the  bene* 
ficiary,  the  sale  is  a  fraud  in  law,  unless  the  pos- 
session be  changed,  or  conform  to  the  contract. 
Breckenridge  v.  Anderson^  3  J.  J.  Marsh.  710. 

512.  Where  a  man  purchases  a  note,  the  con- 
sideration of  which  he  knows  is  illegal,  he  can 
have  no  recourse  against  the  seller,  on  the  ground 
of  fraud.     TripleU  v.  HoUcy,  4  Litt.  130. 

513.  The  partv  defrauded  is  not  obliged  to  con- 
sider the  fraudulent  contract  as  void,  but  may,  at 
his  option,  maintain  an  action  of  deceit  or  a  spe- 
cial assumpsit,  and  recover  damages  for  the  fraud. 
Kimball  v.  Cunningham^  4  Mass.  502. 

514.  But,  if  he  commence  an  action  of  deceit 
to  recover  damans  for  the  fraud,  it  will  be  a 
waiver  of  his  right  to  consider  the  contract  as 
void,  he  having  thereby  made  his  election  to  con- 
sider it  as  subsisting,  ib. 

515.  Where  the  plaintiff  grounds  his  action  on 
deceit  or  fraud  in  the  sale,  and  not  on  a  breach 
of  contract,  the  deceit  or  fraud  must  be  substan- 
tially alleged  in  the  declaration,  otherwise  no 
proof  of  fraad  is  admissible.  EverUon  v.  MUea^ 
6  Johns.  138. 

516.  In  order  to  entitle  the  vendor  of  goodf  to 


vacate  the  sale,  and  reelaim  the  goods  on  the 
ground  of  fraud,  it  is  not  necessary  that  the  fraud- 
ulent representations  be  made  at  the  time  of  sale, 
as  in  case  of  a  warranty,  which  is  part  of  the 
contract  of  sale;  but  it  is  sufficient  if  the  goods 
be  obtained  by  the  influence  and  means  ot  false 
and  fraudulent  representations,  though  they  were 
made  on  a  previous  occasion.  Seaver  v.  Dingiey^ 
4  Greenl.  306. 

517.  If  a  sale  of  goods  be  obtained  by  the  fr^ud 
of  the  vendee,  the  vendor  may  treat  the  sale  as  a 
nullity,  and  reclaim  the  goods,  although  the  term 
of  credit  on  which  they  were  sold  has  not  ex- 
pired, ib. 

518.  And  the  right  to  reclaim  the  goods  is  not 
affected  by  an  intervening  sale  of  them  to  a  third 
person,  unless  he  was  a ^ona^i/s  purchaser,  with- 
out notice  of  the  fraud,  ib. 

519.  Where  goods,  obtained  by  fraudulent  pre- 
tences and  a  sale  thereupon,  have  been  trans- 
ferred by  the  vendee  to  a  third  person,  with  no- 
tice of  the  fraud,  from  whose  possession  they 
are  replevied  by  the  original  owner,  it  is  no  de- 
fence, in  such  suit,  that  the  defendant  has  been 
summoned,  in  a  foreign  attachment,  as  the  trustee 
of  the  fraudulent  vendee,  from  whom  he  received 
the  goods,  which  suit  is  still  pending,  t^. 

520.  The  vendee  is  not  bound  to  communicate 
to  the  vendor  intelligence,  exclusively  within  the 
knowledge  of  the  vendee,  of  extrinsic  circum- 
stances, which  may  affect  the  price  of  the  article 
sold.     Laidlaw  v.  Organ^  2  Wheat.  178. 

521.  A  purchaser  of  goods  is  not  bound  to  an- 
swer the  inquiries  of  a  seller  respecting  the  state 
of  the  market,  though,  if  he  does  answer,  he  must 
do  it  fully,  fairly,  and  in  good  faith.  Slydenburgh 
V.  Welsh^  1  Bald.  331. 

522.  Where  defects  in  property  sold  are  easy 
to  be  discovered,  still,  if  the  vendor,  hj  misrepre- 
senting them,  deludes  the  purchaser  mto  a  con- 
tract, the  fraud  will  vitiate  the  sale.  Hanks  v. 
M'Kee,  2  Litt.  227. 

523.  A  sale  of  an  unsound  negro,  knovn  to  be 
so  by  the  seller,  and  concealed  from  the  pur- 
chaser, was  held  fraudulent,  and  the  purchase 
money  was  recovered  back.  DuvaU  v.  Medtart, 
4  Har.  &,  J.  14. 

524.  Nor  is  it  any  defence,  that,  after  the  sale 
of  the  negro,  it  was  agreed  between  the  parties, 
that  the  vendee  should  examine  him,  and  if  any 
defect  was  found,  that  then  the  vendee  might  re- 
turn him,  and  vacate  the  contract,  ib. 

525.  If  the  owner  of  a  slave,  after  having  given 
him  a  written  promise  to  manumit  him  at  a  cer- 
tain period,  sell  him,  absolutely,  without  giving 
the  vendee  notice  of  the  written  agreement,  the 
concealment  is  fraudulent,  and  the  vendee,  on 
becoming  acquainted  with  the  circumstances, 
may  return  the  slave  to  the  vendor  and  rescind 
the  contract.     Ketletas  v.  Fleets  7  Johns.  324. 

526.  A  sale  and  transfer  of  personal  property, 
intended  to  prevent  a  creditor  from  obtaining  ex- 
ecution of  a  judgment,  is  void  against  such  cred- 
itor.    Streeper  v.  £<  kart,  2  Whart.  302. 

527.  Where  a  pernon  has  notice  of  a  judgment, 
and  purchases  the  defendant's  jpoods,  for  the  pur- 
pose of  defeating  the  plaintiff's  remedy,  such 
purchase  is  void.     Wiekham  v.  Miller^  12  Johns. 

320. 

528.  Where  a  purchaser  of  slaves  is  guilty  oi 
fraud  in  the  purchase,  by  which  the  contract  is 
rendered  voidable  at  the  election  of  the  injured 
party,  but  not  void,  a  subsequent  purchaser  from 
the  first  vendee  is  not  affected  by  the  fraud.  Man- 
seU  V.  Israel,  3  Bibb,  510. 

529.  The  sale  of  negroes,  in  Alabama,  by  ad> 
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mioitftraton,  without  the  orden  of  the  orphans* 
eourt  of  Alabama,  though  for  a  yaluable  consid- 
eration  and  bonafidit^  is  void.  Venlf»s'V<,  Smith, 
10  Pet.  161. 

530.  Where  a  sale  ie  made  to  a  party  on  fraud- 
ulent iudgments,  if  it  appears  that  he  has  not  re- 
ceived any  benefit,  the  sale  will  be  supported. 
Gwg  y.  Bighamj  1  Hill,  S.  C.  299. 

531.  If  goods,  fraudulently  removed  to  avoid 
rent,  are  sold,  such  sale  is  valid.  J^tal  v.  Clan^ 
tie€y  7  Har.  ^  J.  372. 

532.  A  statute  sale,  if  fraudulent,  will  not  bind 
the  owner,  unless  in  iavor  of  a  bona  fide  pur- 
chaser tor  a  valuable  consideration,  without  notice, 
actual  or  constructive,  of  the  fraud.  The  Schooner 
TUton,  5  Mason,  465. 

533.  An  action  on  the  case  lies,  for  a  fraud  in 
the  sale  of  an  order  drawn  by  the  selectmen  on 
the  town  treasurer.  Bacon  v.  Sawfordf  I  Root, 
164. 

534.  Under  the  law  of  New  Hampshire,  regu- 
lating the  sale  of  spirits,  a  license  to  keep  a  tav- 
ern in  a  particular  house  will  not  render  legal  a 
•ale  of  spirit  in  any  other  place  than  the  house 
and  its  appendages,  unless  it  be  to  persons  who 
are  guests,  fl^aton  v.  Severance,  2  N.  Hamp. 
501. 

535.  A  exchanged  a  carriage  with  B  for  land, 
the  latter  making  false  and  fraudulent  representap 
tions  in  regard  to  the  quality  of  the  land,  and 
which  he  knew  to  be  so  at  the  time.  On  ascer- 
taining the  fraud,  A  refused  to  deliver  the  car- 
riage, it  not  having  been  delivered  at  the  time  of 
the  bargain,  and  offered  to  return  to  B  the  deed 
he  had  received  from  him,  which  had  not  been 
recorded ;  but  B  insisted  upon  having  the  car- 
riage, and  carried  it  away,  notwithstanding  the 
resistance  of  A.  Afterwards,  B  sold  the  carriage 
to  C,  who  had  notice  of  the  fraud,  and,  on  its 
again  falling  into  the  hands  of  A,  he  refused  to 
permit  C  to  take  it  again.  Held  that,  under  these 
circumstances,  A  was  entitled  to  rescind  the  bar- 
gain and  retain  the  carriage.  Herrick  v.  Kings- 
ley,  3  Fairf.  278. 

536.  Where  a  bill  of  sale  is  absolute,  proof  of  a 
secret  agreement,  inconsistent  therewith,  may  be 
evidence  of  fraud,  but  is  not  conclusive.  Spauld- 
ing  V.  ^usHny  2  Verm.  555. 

537.  Where  there  is  fraud  in  a  sale,  the  pur- 
chaser cannot  plead  such  fraud  in  bar  of  an  ac- 
tion for  the  consideration,  unless  there  has  been 
a  tender  of  the  thing  purchased,  and  an  offer  to 
rescind  the  contract.  Bain  v.  Wilson,  1  J.  J. 
Marsh.  202. 

538.  Where  there  is  fraud  in  the  sale  of  a  horse, 
or  in  a  swap,  and  a  party  wishes  to  rescind  the 
contract,  he  must  tender  back  the  horse  he  got, 
and,  unless  he  does  so  in  a  reasonable  time,  or 
the  horse  is  received,  the  contract  remains  in 
force.     Stewart  v.  Dougherty,  3  Dana,  479. 

539.  If,  in  the  exchange  of  goods,  one  party 
defrauds  the  other,  who  elects,  for  that  cause,  to 
rescind  the  contract,  it  is  not  enough  for  the  in- 
jured party  to  give  notice  to  the  other,  and  call 
on  him  to  come  and  receive  his  goods,  but  be 
must  himself  return  them  back  to  the  party  de- 
frauding him,  before  any  right  of  action  accrues. 
Jforton  V.  Young,  3  Greenl.  30.  RuUer  v.  Blake, 
2  Har.  &.  J.  353. 

540.  If  a  man  sells  a  different  interest  from 
that  which  he  pretends,  and  especially  if  the  con- 
tract is  founded  in  ignorance  and  fraud,  the  pur- 
chaser of  the  chattel  may  return  it  to  the  vendor, 
if  he  does  so  immediately  afler  the  discovery  of 
the  imposition,  and  thereby  rescind  the  contract. 
KetUtas  v,  FUef,  7  Johns.  324. 


VIII.    Of  Possession  by  Vendor,  after  Sale. 

541 .  A  sale  of  personal  property  must  be  foi* 
lowed  by  a  visible,  substantial  change  of  posses* 
sion,  to  hold  against  attaching  creaitors  of  ven- 
dor. Moore  v.  Kelly,  5  Verm.  34.  Judd  v.  Lang' 
don,  ib.  231.  MoU  v.  M  'Mel,  1  Aik.  162.  Board- 
man  V.  Keder,  ib.  158.  Weeks  v.  Wead,  2  ib.  64. 
Famsworth  v.  Shepard,  6  Verm.  521.  Pierce  v. 
Chipman,  8  ib.  337.  Morris  v.  Hyde,  ib.  356.  Sib- 
ley V.  Hood,  3  Mis.  290.  Foster  v.  Wallace,  2  ib. 
231.  Daniel  v.  Holland,  4  J.  J.  Marsh.  18.  Ra- 
ganv,  Kennedy,  1  Overt.  91.  Hudnal  v.  Wilder, 
4  M'Cord,  294.     Thomas  v.  Soper,  5  Munf.  28. 

542.  But  in  Massachusetts,  sfler  an  actual  sale 
and  delivery  of  goods,  possession  by  the  vendor 
is  not  a  conclusive  badge  of  fraud  so  as  to  render 
the  sale  void  as  against  creditors.  Brooks  v.  Poto- 
ers,  15  Mass.  244.  Badlam  v.  Tucker,  1  Pick. 
389,  899.  Homes  v.  Crane,  2  ib.  607.  Adams  v. 
Wheeler,  10  ib.  199.  Wheeler  v.  Train,  3  ib.  255. 
Fletcher  v.  Willard,  14  ib.  464.  Maeomber  v.  Par- 
ker, ib.  497.  But  see  reading  of  Judge  Trow- 
bridge, 3  Mass.  575.  Putnam  v.  Dutch,  8  ib.  287. 
8o  in  New  York,  Bissel  v.  Hopkins,  3  Cow.  166. 
3  ib,  189,  noU.  Collins  v.  Brush,  9  Wend.  198. 
Butts  V.  Swartteood,  2  Cow.  431.  So  in  South 
Carolina,  Poole  v.  Mitchell,  1  Hill,  S.  C.  404. 
Smith  V.  Henry,  ib.  17.  So  in  Kentucky,  Men 
V.  Johnson,  4  J.  J.  Marsh.  235.  Breekenridge  v. 
Anderson,  3  ib.  710.  Butt  v.  Caldwell,  4  Bibb, 
458.  So  in  Maine,  Ulmer  v.  HiUs,  8  Green,  326. 
Reed  v.  Jewett,  5  ib.  96. 

543.  A  possession  by  vendee,  to  make  the  sale 
fraudulent  as  against  attaching  creditors,  must 
be  such  as  carries  with  it  signs  of  apparent  own- 
ership.   Allen  V.  Edgerton,  3  Verm.  442. 

544.  Sale  of  goods  in  the  hands  of  a  third  per- 
son, he  agreeing  to  keep  them  for  the  vendee,  is 
not  fraudulent  per  ee/  and  where,  in  such  case, 
vendor  some  time  afterwards  sold  a  part  and  let  a 
part  of  the  goods,  under  authority  of  the  vendee, 
and  for  his  benefit,  held,  it  did  not  alter  the  case. 
Harding  v.  Janes,  4  ib.  462. 

545.  Sale  of  personal  property  in  the  keeping 
of  a  third  person,  if  accompanied  with  notice  to 
him  by  both  vendor  and  vendee,  is  good  against 
vendor*B  creditors.  Pierce  v.  ClSpman,  8  ib. 
339. 

546.  Where  the  sale  is  not  absolute,  and  the 
contract  is  not  inconsistent  with  the  possession 
remaining  with  the  seller,  the  question  of  fraud 
is  for  the  jury.     Baylor  v.  Smithers,  1  Litt.  105. 

547.  A  sale  of  chattels,  where  the  possession  is 
continued  in  the  vendor,  without  any  agreement 
as  to  such  continuance,  is  equally  fraudulent  and 
void  against  creditors  as  if  such  agreement  ex- 
isted, except  in  special  cases,  to  be  approved  by 
the  court.  Jennings  v.  Carter,  2  Wend.  44o. 
Archer  v.  HiAbeU,  4  ib.  514. 

548.  Where  there  is  an  absolute  sale  of  a  chat- 
tel, but  the  vendor  retains  the  possession,  under 
a  covenant  to  deliver  it  at  a  future  day;  the  sale 
is  void  as  to  any  bona  fide  creditor  of  the  vendor, 
or  any  subsequent  purchaser.  Brummel  v.  Stock- 
ton, 3  Dana,  134. 

549.  A  assigned  his  entire  stock  of  goods  to  B, 
but  retained  possession  of  it,  went  on  with  his 
business  as  usual,  and  made  purchases  from  C« 
which  were  received  into  his  store,  and  placed 
among  the  merchandise  assigned  to  B.  Af^er 
some  Jtime,  A  failed,  and  B  took  possession  of  all 
the  goods  in  his  store,  (among  which  were  some 
of  the  articles  received  from*  C,)  sold  them,  and 
applied  the  proceeds  to  the  payment  of  a  debt  due 
to  him  by  A,  and  of  indorsements  made  br  him 
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for  A.  In  an  aetion  by  C  against  B,  for  the  goods 
•old  and  delirered  to  A,  it  was  lield,  that  there 
was  no  OTidence  from  which  the  jury  might  infer 
a  partnership,  an  agencj,  or  fraud,  between  A 
and  B,  so  as  to  make  B  liable.  Smith  t.  EdtoartUy 
3  Har.  &  Gill,  411. 

560.  Where  the  vendor  retains  possession  of  a 
chattel  sold,  and  resells  it  to  a  btma  JUU  pur- 
chaser, sash  purchaser  is  entitled  to  hold  it  against 
the  original  vendee.  Shaw  t.  Levy^  17  S.  A.  R. 
99. 

551.  An  agreement,  between  a  vendor  and  ven- 
dee, that  possession  shall  pass  to  the  vendee  and 
the  property  remain  in  the  vendor,  is  void  as  to 
creditors.     Martin  v.  Mathifit^  14  ib.  215. 

552,  Where  a  purchaser  leaves  furniture  21. 
months  in  the  house  of  a  third  person,  and  in  his 
use,  it  is  pritnafaeu  evidence  of  fraud,  and  such 
sale  is  void  against  judgment  creditors,  unless 
explained.    Fonda  v.  Oross^  15  Wend.  628. 

See  Frauds,  I.  II. 


SALVAGE,  CivU. 

1.  Maritime  courts  regard  the  claims  of  salvors 
with  favor ;  but  spoliation,  or  even  gross  neglect, 
may  forfeit  all  the  pretensions  of  salvors  to  conf. 
pensation.     The  Belio  Comtnes,  6  Wheat.  152. 

2.  The  amount  of  salvage  rests  in  the  sound 
discretion  of  the  court.  It  ought  not  to  be  less 
than  one  third,  except  for  sufficient  reasons. 
Tyson  v.  JPnor,  1  Gallis.  133. 

3.  The  usual  rate  of  salvage  is  one  third  of 
the  value  of  the  property  saved.  Bond  v.  Brig 
Cora,  2  Wash.  C  C.  80. 

4.  Unless  the  property  be  saved,  in  fact,  by 
those  who  claim  as  salvors,  salvage  will  not  faie 
allowed,  however  good  their  intentions,  and 
however  heroic  and  perilous  their  exertions. 
dark  V.  Brig  Dodge  Healy,  4  Wash.  C.  C.  651. 

5.  Salvage  is  not  sllowable  for  the  rescue  or 
recapture  of  neutral  property  by  a  neutral  from 
a  friendly  power.  Peek  v.  Randall^  1  Johns. 
165. 

6.  The  demand  of  the  shipowners  for  freight 
and  general  average,  in  a  case  of  civil  salvage,  is 
to  be  pursued  against  that  portion  of  the  proceeds 
of  the  cargo  which  is  adjudged  to  the  owners  of 
the  goods  by  a  direct  libel  or  petition,  not  by  a 
claim  interposed  in  the  salvage  cause.  The  5^Z, 
4  Wheat.  98. 

7.  Unless  the  amount  sUowed  by  a  district 
court  for  salvage  is  exorbitant,  the  supreme 
court  is  not  in  Uie  habit  of  diminishing  tne  al- 
lowance.   Hobart  v.  Drogan,  10  Pet.  108. 

8.  One  third  of  the  appraised  value  of  a  brig, 
stranded  in  Mobile  Bay,  and  saved  with  great 
difficulty,  was  not  considered  unreasonable,  ib, 

9.  Salvage  never  should  exceed  one  half  of 
the  property  saved.  Briiieh  Conetd  v.  Smith, 
B«e,  178.     Croes  v.  Ship  Bdtona,  ib.  193. 

10.  In  general,  a  moiety  is  the  rule  of  salvage 
in  cases  of  derelict;  but  it  is  a  flexible  rule, 

yielding  to  circumstances.    Rotoe  v.  Brig , 

1  Mason,  372. 

11.  The  rule  of  salvage,  in  oases  of  derelict, 
usually  is,  to  give  one  half,  and  it  has  rarely 
been  below  two  fifths  of  the  value  of  the  prop, 
erty.  The  Boston,  I  Sumner,  328.  The  Henry 
Ewbank,  ib.  400.  Bell  v.  Sloop  Ann,  2  Pet.  Ad. 
878.  Hindry  v.  The  PrisdUa,  Bee,  1.  More- 
hemse  v  The  Jefferson  and  Cargo,  1  Pet.  Ad.  45, 


12.  Two  fifths,  in  another  case,  of  a  ship  aban* 
doned.  Taylor  v.  Ship  Cato,  1  Pet.  Ad.  48.  One 
third,  in  another  case.  Warder  v.  Goods  saved 
from  La  Belle  Creole,  ib.  31. 

13.  Where  a  wreck  was  abandoned  by  her 
crew,  the  crew  having  been  received  on  board 
another  vessel,  which  afterwards  again  fell  in 
with  the  wreck,  and  the  seamen  saved  from 
the  wreek  assisted  in  saving  property  therefrom, 
they  were  allowed  a  half-share  of  the  salvage. 
Taylor  v.  Ship  Cato,  1  Pet.  Ad.  48. 

14.  One  half  is  allowed  for  salvage  in  the  Del- 
aware Bay.     PMch  V.  Ware,  4  Cranch,  347. 

15.  One  third  part  of  the  gross  value  of  the 
ship  and  cargo  was  allowed  for  salvage,  and  one 
third  of  the  salvage  decreed  to  the  owners  of  the 
savingship  and  cargo.    Mason  v.  Ship  Blaireau, 

16.  One  third  was  allowed  as  salvage  of  goods 
taken  from  a  wreck.  Smali  v.  Goods  saved  from 
The  Messenger,  2  Pet.  Ad.  284, 

.17.  In  the  distribution  of  salvage,  the  owner 
of  the  salvor  ship  ought,  under  ordinary  circum- 
stances, to  be  allowed  one  third  of  the  salvage. 
In  some  cases,  he  may  found  a  claim  to  higher 
salvage.     The  Henry  Ewbank,  ]  Sumner,  400. 

18.  Rule  of  apportionment  between  the  mas- 
ter, officers,  and  crew,  and  between  co-sal- 
vors, ib. 

19.  Rule  of  apportionment  of  costs  among  co- 
salvors  and  claimants,  ib,' 

20.  One  tenth  decreed  for  saving  negroes, 
where  the  service  was  material,  though  the  risk 
was  small.  Bass  v.  Five  Jfegroes,  ^.,  Bee,  201. 
One  fifth  decreed  in  another  case  of  negroes. 
Jeiini  V.  One  Hundred  and  Jfinety-four  Slaves, 
Bee,  226. 

21.  Where  money  is  the  article  saved,  it  seems 
that  a  fifth  or  a  tenth,  according  to  the  circum- 
stances, has  been  an  ancient  proportion.  Taylor 
V.  The  Friendship,  Bee,  175. 

22.  An  agreement,  made  in  distress,  at  sea, 
respecting  salvage,  is  void.  CoweU  v.  The  Broth- 
ers, Bee,  136.     Sehutz  v.  Ship  J^ancy,  ib.  139. 

23.  The  plaintiff  promised  the  defendant  to 
pay  him  $40  for  having  taken  up  a  boat  adrift 
and  repaired  her.  An  action  in  trover  was 
brought  for  the  boat,  and  it  was  held,  that  the 
defendant  had  no  claim  for  salvage ;  that,  if  he 
had,  it  would  not  have  authorized  him  to  repair 
her ;  and  that  the  p]aintifl"s  promise  gave  him 
no  lien  on  the  boat.  Holmes  v.  Hard,  Harper, 
133. 

24.  As  to  what  services  are  to  be  deemed  sal- 
vage services,  and  the  principles  by  which  sal- 
vage is  regulated,  vide  The  Emnlous,  1  Sumner, 
207. 

25.  A  little  more  than  one  seventh  was  al- 
lowed for  salvage,  under  the  circumstances,  ib. 

26  The  amount  of  salvage  to  be  allowed  must 
be  estimated  by  the  compound  consideration  of 
the  danger  and  importance  of  the  service.  The 
value  of  the  propertv  is  an  essential  circumstance 
in  estimating  the  latter.  Hand  v.  The  Elvira, 
Gilpin,  60. 

27.  It  is  no  objection  to  a  claim  for  salvage, 
that  the  interference  or  assistance  of  the  salvor 
did  not  arise  from  a  desire  to  preserve  the  prop- 
erty or  benefit  the  owner.  Case  of  Le  Tigre,  3 
Wash.  C.  C.  567. 

28.  Seamen,  in  the  ordinary  discharge  of  their 
duties,  cannot  be  salvors.  Miter,  if  their  con- 
nection with  the  vessel  is  dissolved  by  wreck  of 
operation  of  law.  Hobart  v.  Drogan^  ]0  Pet. 
108. 
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29.  The  master  and  crew,  becoming  diacon- 
necled  from  the  ship,  are  entitled  to  wages  as 
salvors  or  laborers,  according  to  the  nature  of 
the  service.  Bridge  v.  J^iagara  Company,  1 
Hall,  423. 

30.  The  owner  of  a  vessel,  and  not  the  freight* 
er,  is  entitled  to  salyage,  unless,  being  on  board 
at  the  time  the  property  was  saved,  he  consented 
to  the  same,  and  thus  discharged  the  owner  of 
the  vessel  firom  the  responsibility  incurred  by 
deviating  to  sare  property.  Bond  v.  Brig  CorOy 
2  Wash.  C.  C.  60. 

31.  A  passenger  who  assisted  in  saving  the 
property  is  entitled  to  a  portion  of  the  salvage. 
Bond  V.  The  Brig  Cora,  2  Wash.  C.  C.  80. 

32.  If  salvors  fall  themselves  into  distress,  and 
are  relieved  b^  other  salvors,  they  do  not  lose 
their  original  right  to  salvage,  nor  can  the  second 
salvors  make  it  a  condition  of  giving  assistance, 
that  the  original  salvors  shall  abandon  all  their 
claim.  They  can  only  partake  in  the  salvage 
according  to  their  merits.  The  Henry  EtobaiUc, 
I  Sumner,  400. 

33.  Where  a  vessel  is  abandoned  at  sea  by  the 
master  and  crew,  with  the  exception  of  one  mar- 
iner, he  is  discharged  from  his  contract  as  mari- 
ner, and  is  entitled  to  salvage  when  he  contrib- 
nies  to  the  preservation  of  the  ship.  Mason  v. 
Blaireau,  2  Cranch,  239. 

34.  Where  apprentices  are  salvors,  their  mas- 
ters are  not  entitled  to  their  share  of  the  sal- 
vage, but  it  shall  be  paid  to  the  apprentices  them- 
selves. H, 

35.  The  right  of  salvage  is  forfeited  by  embez- 
slement  on  the  part  of  the  salvors,  whether  such 
embeizlement  is  in  port  or  at  sea.  The  Boston, 
1  Sumner,  328. 

36.  Such  embenlement  is  a  forfeiture  though 
made  after  the  property  is  put  into  the  hands  of 
the  marshal ;  and  that,  whether  the  custody  of  the 
property  be  at  the  time  given  to  the  salvors  or 
not.  t^. 

37.  If  property,  abandoned  by  the  master  and 
crew,  be  taken  possession  of  by  a  set  of  salvors, 
a  second  set  have  no  right  to  interfere  with  them 
and  become  participators  in  the  salvage,  unless 
it  appears  that  the  6rst  would  not  have  been 
able  to  effect  the  purpose  without  the  aid  of  the 
others.     Hand  v.  The  Elvira,  Gilpin,  60. 

38.  Pilots  and  others,  assisting  vessels  in  dis- 
tress beyond  what  their  mere  duty  requires,  are 
entitled  to  compensation.  DuLany  v.  Ship  Pera^ 
gio.  Bee,  212.  Hand  v.  The  Elvira,  Gilpin,  60. 
Case  of  Le  Tigre,  3  Wash.  C.  C.  667.  Hobart  v. 
Drogden,  10  Pet.  108. 

39.  Where  the  captain  and  owners  had  con- 
cealed a  part  of  the  goods  saved,  their  share  of 
the  salvage  was  declared  forfeited  to  the  owners 
of  the  vessel  saved.  Flinn  v.  711a  Leander,  Bee, 
260.    Mason  v.  Ship  Btaireav,  2  Cranch,  239. 

40.  The  petitioner  had  suffered  a  claim  for  sal- 
vage to  be  preferred  and  decided  on  before  he 
made  any  application  for  a  portion  thereof. 
Under  the  circumstances,  the  court  ordered  him 
a  compensation  out  of  the  proportion  of  proceeds 
reserved  for  the  owners,  but  remaining  in  the 
marshal's  hands.     Ryan  v.  CtUo,  Bee,  241. 

41.  Compensation  fixed  by  the  court  for  ser- 
vices in  getting  off  a  ship,  upon  consultation 
with  nierRbants  and  owners  of  ships,  the  services 
falling  below  a  salvage  service.  Oeorge  v.  Ship 
Arctic,  ib.  232. 

42.  A  vessel  was  wrecked  on  Charleston  Bar, 
and  her  cargo  of  cotton,  Ac,  cast  ashore  on  the 
islands,  and  there  secured  by  great  labor  and  risk 


of  life  and  health  on  tlie  part  of  the  salvors.  Tb« 
court  noticed  the  fact,  that,  while  employed  in 
this  service,  and  in  securing  and  drying  the 
cargo  on  shore,  the  growing  crops  of  the  salvors 
su&red  from  neglect.  Stephens  v.  Ship  Argus, 
ib.l70.  r      *    y 

43.  A  schooner  lost  in  transporting  the  cargo 
to  Charleston,  after  it  had  been  placed  in  a 
state  of  safety,  held  not  entitled  to'compensa- 
tion.  ib. 

44.  Compensation  was  granted  for  keeping 
company  with  a  distressed  vessel,  at  the  earnest 
request  of  her  captain.  AUen  v.  Ship  Canada, 
ib.  90. 

45.  The  salvage  paid  to  seamen  in  cases  of 
shipwreck  is  a  charge  on  the  property  saved, 
and  to  be  borne  by  the  underwriters,  if  the  ship 
is  abandoned  to  them.  Ttoo  Catherines,  2  Mason, 
319. 

46.  In  cases  of  salvage,  the  proper  course  is  to 
make  all  the  co-salvors  parties  to  the  original 
libel.  If  any  parties  are  omitted,  and  the  prop- 
erty is  in  the  custody  of  the  court,  under  process, 
they  can  bring  forward  their  claims  by  suitable 
allegations,  and  make  themselves  parties,  with- 
out filing  new  libels.  Where  different  libels  are 
unnocesxarily  filed,  it  is  at  the  peril  of  paying 
costs.     The  Henry  Ewbank,  1  Sumner,  400. 

'  47.  Salvors  are,  from  necessity,  witnesses  as 
to  facts  occurring  at  the  time  of  the  salvage  ser- 
vice, but  only  as  to  such  facta.  They  are  not 
competent  witnesses  as  to  facts  occurring  in  port 
after  the  property  is  brought  in.  The  Boston,  ib. 
328.     The  Henry  Ewbank,  ib.  400. 

48.  An  appeal,  by  any  parties  interested  in  the 
distribution  of  salvage,  brings  up  incidentally  a 
review  of  the  whole  decree,  so  ftr  as  the  distri- 
bution is  concerned.     T%e  Henry  Ewbank,  ib. 

49.  The  owners  of  goods  on  freight,  on  board  a 
vessel  which  renders  salvage  services,  have  no 
claim  for  salvage  unless  they  release  the  owners 
of  the  vessel  from  their  responsibility  to  carry  the 
cargo  safely.    Bond  v.  The  Cora,  2  Pet.  Ad.  361. 


SALVAGE,  MUitary. 

1.  Salvage  is  an  incident  to  the  qaestion  of 
prize.     The  AdsUne,  9  Cranch,  244. 

2.  Salvage  is  allowed  to  persons  recapturing 
the  vessel  to  which  they  belong  from  an  enemy. 
Clayton  v.  Ship  Harmony,  1  Pet.  Ad.  70. 

3.  To  support  a  demand  for  salvage  for  a  re- 
capture, the  taking  must  be  lawful,  and  there 
must  be  a  meritorious  service  rendered  to  the 
recaptured.     Taliot  v.  Seeman,  1  Cranch,  I. 

4.  Probable  cause  is  sufficient  to  render  such 
capture  lawful,  ib, 

5.  To  entitle  to  salvage,  it  is  not  necessary  that 
the  destruction  of  the  thing  should  have  been 
inevitable  but  for  the  means  used  to  save  it ;  but 
the  danger  must  be  real  and  imminent,  ib,      ^ 

6.  In  order  to  entitle  to  salvage  upon  recapture 
or  rescue,  the  property  must  nave  been  taken 
from  the  actual  or  constructive  possession  of  the 
enemy.     The  Ann  Green,  1  Gallis.  274. 

7.  Salvage  was  allowed  upon  recapture  of  a 
ransomed  ship,  the  ransom  bill  declaring  that  the 
sum  agreed  upon  therein  should  only  be  pavable 
upon  the  arrival  of  the  vessel  at  her  port  of  des* 
tination,  where  she  never  did  arrive.  Moodie  v 
Brig  Harriet,  Bee,  128. 

8.  In  the  case  of  capture  and  recapture,  th« 
property  remains  with  the  recaptors,  until  tlM 
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mirage  is  paid.    MmrahaU  y.  DeUntttre  ins.  Co. 
SWash.  C.  C.  54. 

9.  A  yeasel  having  been  eondemned  and  sold 
oy  order  of  an  anauuiorized  tribunal,  it  was  af- 
terwards restored  to  the  former  owners  bj  order 
of  the  district  court,  and  the  purchaser  claimed 
salvage  for  bringing  it  within  the  power  of  the 
former  owners,  but  the  claim  was  not  allowed. 
Ondon  y.  The  /feptune,  2  Pet.  Ad.  356. 

10.  Salyaffe  is  not  due  for  rescuing  the  vessel 
of  a  neutral  out  of  the  hands  of  a  belligerent, 
who  had  taken  possession  of  her  for  a  supposed 
breach  of  treaty  or  of  the  law  of  nations.  Waite 
T.  BrigAnidopey  Bee,  233. 

11.  The  amount  of  salvage  to  be  allowed  is  in 
the  discretion  of  the  court,  and  it  will  not  be  in> 
terfered  with  in  the  appellate  court  except  in 
very  dear  cases  of  mistake.  Tkt  Dos  Hermanos, 
10  Wheat.  306. 

12.  The  salvage  act  of  the  United  States,  of 
1800,  declares  that  the  rule  of  reciprocity  shall 
prevail  in  cases  of  the  recapture  of  neutral  prop- 
erty.    The  Star,  3  ib.  78.  . 

13.  The  law  of  nations,  and  the  salvage  act  of 
the  United  SUtes,  rMarch  3, 1800,  c.  14,)  bar  the 
former  owner  of  all  right  to  property  in  cases  of 
recapture,  where  it  has  been  condemned  on  com- 
petent authority,  ih. 

14.  The  5th  section  of  the  prize  act  of  the 
United  States  of  the  26th  of  June,  1812,  does  not 
alter  the  provisions  of  the  salvage  act  of  1800, 
c.  14,  in  cases  of  capture  by  private  armed  ships. 

15.  An  American  vessel  was  captured,  con- 
demned, and  sold  to  the  subject  of  an  enemy, 
and  afterward  recaptured  by  a  private  armed  ship. 
The  original  owner  was  held  not  to  be  entitled 
to  restitution  on  payment  of  salvage,  under  the 
salvage  atet  of  March  3, 1800,  c.  14,  and  the  prise 
act  of  June  26, 1812,  e.  107.  ib. 

16.  By  the  act  of  March  3, 1800,  one  sixth  part 
only  is  allowed  for  salvage,  to  a  privateer,  upon 
the  recapture  of  the  cargo  in  an  armed  vesiel, 
although  one  half  is  allowed  for  the  recapture  of 
the  vessel.     The  Adeline^  9  Cranch,  244. 

17.  A  salvage  of  one  half  was  allowed  for  the 
recapture,  by  a  United  States  ship  of  war,  of  a 
vessel  belonging  to  citizens  of  the  United  States, 
which  had  been  captured  by  the  French,  and  re- 
taken, after  a  possession  by  them  of  above  96 
hours.    Baa  v.  Tingy^  4  Dall.  37. 

18.  Held,  that  the  act  of  March  2,  1799,  vir- 
tually worked  a  repeal  of  the  act  of  June  28, 
1798,  which  allowed  only  one  eighth  for  salvage. 
ib. 

19.  Salvage  was  allowed  to  a  United  States 
ship  of  war  for  the  recapture  of  a  Hamburg 
vessel  out  of  the  hands  of  the  French,  (though 
France  and  Hamburg  were  neutral  to  each 
other,)  on  the  ground  that  she  was  in  danger  of 
eondemnation  under  the  French  decree  of  Jann- 
anr  18,  1798.  TMot  v.  Seeman^  1  Cranch,  1. 
lis  Jlmdia^  4  Dall.  34. 

20.  A  vessel  and  cargo,  belonging  to  one  bel- 
ligerent, were  captured  hj  the  other  belligerent, 
and  given  to  a  neutral.  The  neutral  took  it  into 
port  and  libelled  it  in  the  court  of  his  own  coun- 
try, between  which,  and  the  nation  to  which  the 
vessel  originally  belonged,  war  broke  out  before 
the  final  adjudication.  Held,  that  this  was  a  case 
of  salvage.     The  Adventure,  8  Cranch,  221. 

21.  In  such  case,  one  moiety  was  adjudged  to 
the  libellants,  and  the  other  was  retained  subject 
to  the  fiiture  order  of  court,  and  to  be  restored  to 
the  original  owner  after  the  termination  of  the 
war,  unless  previously  confiscated,  ib. 


SCHOOLS. 

1.  The  existence  and  organisation  of  a  school- 
district  may  be  proved  by  reputation,  where  there 
is  no  record.     Barnes  v.  Barnes,  6  Verm.  388. 

2.  Under  the  Vermont  act,  school  districts 
must  be  designated  by  geographical  limits,  and 
not  by  names  of  the  inhabitants.  Gray  v.  Shel^ 
dim,  8  Verm.  403. 

3.  The  inhabitants  of  a  town,  at  a  legal  town 
meeting,  voted  to  divide  the  town  into  school  dis- 
tricts, and  appointed  the  selectmen  a  committee 
to  make  such  division.  The  selectmen  divided 
the  town,  but  their  proceedings  were  never 
legally  ratified  by  the  town.  Held,  that  the 
town  was  not  legally  divided  into  districts.  (See 
New  Hampshire  statute  of  December  28,  1825.) 
School  DistriU  m  Alton  v.  GUnuM,  3  N.  Hamp. 
168. 

4.  A  town  has  no  power  to  alter  the  limits  of 
a  school  district,  so  as  to  destroy  the  corporation, 
without  its  consent,  nor  so  as  to  impair  contracts 
made  with  the  corporation.  Waldron  v.  Lee, 
5  Pick.  323. 

5.  A  town  has  power  to  form  itself  into  new 
school  districts,  or  to  alter  the  limits  of,  or  sub 
divide,  any  of  the  existing  districts,  without  being 
obliged,  no  good  reason  existing,  to  change  the 
limits  of  all  the  districts.  Richards  v.  Dagget, 
4  Mass.  534. 

6.  Where,  in  defining  a  school  district,  the 
town  directed  that  certam  persons  named  should 
compose  the  district,  (the  probable  intention  of 
the  town  that  the  lands  occupied  by  those  per- 
sons should  form  the  district  not  being  expressed 
in  the  town  records,)  it  was  held,  that  the  limita- 
tion of  the  district  was  invalid.  Withington  v. 
Evelcth,  7  Pick.  106. 

7.  Statute  of  1789,  c.  19,  $  2,  gives  to  a  town 
the  power  to  determine  and  define  the  limits  of 
school  districts,  by  geographical  division  of  the 
town  only.  ib. 

8.  A  town  can  form  school  districta  only  by  a 
geo||raphical  division,  and  so  as  to  include  all 
the  inhabitonto.  Thus  where  a  town,  after  de- 
fining an  east  and  a  west  district  by  geographical 
lines,  proceeded  to  direct  that  certain  individuals, 
by  name,  might  send  their  children  to  schools  in 
adjoining  towns,  ^*  all  other  inhabitanta  of  the 
town  to  belong  to  the  centre  school  district  in  said 
town,"  it  was  held,  that  the  districting  was  in- 
valid on  both  the  above  grounds.  Perry  v. 
Dover,  12  ib.  206. 

9.  To  constitute  a  grammar-school,  within  ths 
meaning  of  the  Massachusetta  statute  of  1789,  c. 
19,  the  schoolmaster  must  not  only  be  qualified 
as  therein  prescribed,  but  he  must  be  engaged  to 
teach  a  school  of  that  description,  which  mus* 
also  be  duly  regulated  as  to  the  admission  of 
scholars,  in  the  manner  required  by  the  statute. 
Commonwealth  v.  Dedham,  16  Mass.  141. 

10.  No  person  can  be  lawfully  employed  as  a 
schoolmaster  to  teach  a  school,  which  the  statute 
requires  to  be  maintained  in  any  town,  unless  he 
first  produce  the  certificate  or  evidence  required 
by  section  5th  of  that  statutes-whatever  may  be 
his  qualifications  for  such  an  employment.  Such 
certificate  will  be  conclusive  as  to  the  legality  of 
the  school,  and  can  never  afterwards  be  ques^ 
tioned.  ib. 

11.  Any  town  in  Massachusetta,  which  is  re- 
quired by  the  statute  to  be  provided  with  a  gram, 
mar  schoolmaster,  in  addition  to  schoolmaster  to 
instruct  in  the  Eufflish  language,  must  maintain 
such  schools  for  ue  benefit  of  the  whole  town 
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It  IS  not  competent  for  a  town  to  establiih  a 
grammar-school,  for  the  benefit  of  one  part  of  the 
town,  to  the  exclusion  of  the  other.  Common- 
wtaltk  T.  Dedham^  16  Mass.  141. 

13.  A  defective,  or  insufficient  precept,  by  vie- 
tue  of  which  a  school  district  meeting  is  convened 
for  the  election  of  officers,  cannot  be  taken  ad- 
vanta^  of,  to  charge  the  persons,  elected  as 
such  officers,  as  trespassers,  for  any  of  their  offi- 
cial acts.     Ring  v.  Grout,  7  Wend.  341. 

13.  Whether  the  Massachusetts  statute  of 
1826,  c.  143,  $  14,  enabling  school  districU  to 
prescribe  the  mode  of  warning  their  meetings, 
authorizes  them  to  dispense  altogether  with  a 
warrant  from  the  selectmen,  or  only  to  regulate 
the  mode  of  warning  the  inhabitants  under  such 
warrant  —  qutttre.    LiuU  v.  Merrill,  10  Pick.  543. 

14.  At  a  meeting  of  a  school  district,  duly 
called  by  a  warrant  of  the  selectmen,  *'  to  choose 
a  district  committee,  and  to  act  on  other  business 
that  may  be  thought  necessarv,"  it  was  voted 
that  future  meetings  should  be  warned  by  the 
clerk  of  the  district ;  and,  at  a  future  meeting  so 
warned,  a  sum  of  money  was  voted  to  be  raised, 
which  was  afterwards  assessed  by  the  assessors 
of  the  town.  Held,  that  the  vote  at  the  first 
meeting  was  invalid,  there  being  no  article  in  the 
selectmen's  warrant  concerning  the  calling  of 
future  meetings,  and  therefore  the  subsequent 
meeting,  and  the  grant  and  assessment  o£  the 
money,  were  illegal,  ib, 

15.  The  prudential  committee  of  a  school  dis- 
trict, in  hiring  a  teacher  for  the  district  school, 
act  as  agents  of  the  town,  and  not  the  district, 
and  their  claim  is  not  upon  the  latter,  but  upon  the 
former.     Clark  v.  Great  Barrington,  11  ib.  260. 

16.  Payment  of  the  teacher  s  wages  by  the 
town  to  the  committee  does  not  discharge  the 
town's  liability  to  him.  ih. 

17.  A  freeholder,  Jto  whom  a  warrant  was 
directed  for  calling  a  school  district  meeting, 
returned  thereon  that  **  he  had  warned  all  t£e 
legal  voters "  in  the  district  *'  to  meet  at  the 
time  and  place,  and  for  the  purposes,  within  men- 
tioned." Held,  that  the  return  was  defective  in 
not  specifying  how  notice  was  given  or  how  long 
before  the  time  of  meeting.  Perry  v.  Dover, 
12  Pick.  206. 

18.  In  Missouri,  the  state  legislature  is  held  to 
have  authority  to  pass  acts  providing  for  the  sale 
of  the  township  school  lands.  Maupvn  v.  Parker, 
3  Mis.  310. 

19.  In  South  Carolina,  a  custom  prevails  for 
schoolmasters  to  charge  by  the  quarter ;  the  de- 
fendant's children,  therefore,  continuing  one 
quarter  and  a  part  of  another,  he  is  liable  to  pay 
for  two  entire  quarters.  Keckely  v.  Cummins. 
Harper,  267. 

20.  A  school  district,  in  Connecticut,  is  liable 
to  be  sued.    M  *Leod  v.  Selby,  10  Conn.  390. 

21.  And  the  private  property  of  the  inhabit- 
ants of  school  districts  may  be  taken  to  satisfy  a 
judgment  against  such  district,  ib. 

22.  In  an  action  against  a  school  district,  for 
rent  of  a  room,  hired  for  the  use  of  the  school, 
it  is  no  defence  that  the  school  was  continued 
by  private  contributions,  that  the  instructers 
were  not  legally  employed  or  duly  qualified,  or 
that  the  town  has  not  legally  distributed  the 
school  fund.  Alien  v.  School  District,  15  Pick. 
35. 

23.  If  a  school  district  vote  to  raise  money  for 
purposes  not  within  their  authority,  such  vote 
would  be  a  nullity,  and  whoever  should  presume 
to  carry  it  into  effect  would  do  so  at  his  peril. 
But  the  district  would  not  be  liable,  the  vote 


being  altogether  aside  from  its  corporate  powers. 
School  District  Jfo.  1,  ia  Greene,  v.  Bailey,  3 
Fairf.  254. 

24.  A  school  district,  under  the  provisions  of 
statute  of  Maine  of  1^1,  c.  117,  §  8,  may  law- 
fully raise  money  to  defray  the  expenses  of  liti- 
gation growing  out  of  the  exercise  of  express 
powers  conferred  by  the  statute,  ih. 

25.  Whether  a  school  district  has  power  to 
bui)d  a  school-house  while  having  one  suitable 
and  convenient  for  their  purposes — auetre.  ih, 

26.  The  clause  in  the  New  Hampshire  statute, 
entitled  »<  an  act  empowering  school  districts  to 
build  and -repair  school-houses,"  dec.,  which  re- 
quires the  selectmen  to  assess  any  sum  voted  to 
be  raised  by  the  district,  in  30  days  afler  the 
clerk  of  the  district  shall  certify  to  them  the 
same  sum,  is  merely  directory,  and  the  tax  will  be 
legal,  though  not  assessed  within  the  30  days. 
Johnson  v.  Dole,  3  N.  Hamp.  328. 

27.  Trespass  lies  against  a  collector  who  col- 
lects  money  by  distress,  under  a  warrant  from 
the  selectmen  of  a  town  in  which  a  school  dis- 
trict was  situated,  to  .collect  the  money  voted  to 
be  raised  by  such  school  district,  when  its  limits 
had  not  been  defined  by  a  legal  vote  of  the  town. 
ib.  4  N.  Hamp.  .478. 

28.  A  collector  of  a  school  district  tax  is  liable 
in  trespass,  if  the  district  proceeded  illegally  in 
voting ;  and  this  though  his  warrant  and  rate-bill 
be,  on  their  face,  regular.  A  school  district  can- 
not vote  a  tax  on  a  list  which  is  not  to  be  com- 
pleted until  30  days  from  voting  the  tax.  A 
school-tax  is  not  necessarily  void  because  it  is 
not  assessed  within  30  days  afler  it  is  voted. 
Waters  v.  Daines,  4  Verm.  601. 

29.  To  justify  taking  property,  as  collector  of 
a  school  district,  all  Uie  legil  requisites  to  the 
organization  of  the  district,  to  the  appointment 
as  collector,  and  the  authority  to  collect,  must  be 
shown  to  have  been  complied  with.  And,  an 
assistant  is  not  justified,  unless  the  collector  is. 
Bates  V.  Hazletine,  1  ib.  81. 

30.  A  school  district  collector,  in  New  York, 
like  a  town  collector  of  taxes,  may  levy  the  same 
upon  any  goods  and  chattels  lawfully  in  the 
possession  of  the  person  liable  to  pay  the  tax, 
although  such  person  be  not  the  owner  of  such 
goods  and  chattels ;  and  such  authority  extends 
to  all  taxes  which  may  be  imposed  by  the 
trustees.    Keeler  v.  Chi^hester^  13  Wend.  629. 

31.  In  an  action  against  the  collector  of  a 
school  district,  which  had  been  formed  from 
another  district,  for  taking  property  in  obedience 
to  a  warrant  of  trustees  for  the  collection  of  a  tax, 
it  was  held,  that  evidence  that  the  notice  required 
by  law,  on  the  alteration  of  a  school  district,  to 
be  given  to  trustees,  had  not  been  given,  was  in- 
admissible.   Reynolds  v.  Moore,  9  Wend.  35. 

32.  The  trustees  of  a  common-school  district, 
in  New  York,  were  held  liable  in  trespass  for 
making  an  assessment,  and  issuing  a  warrant  for 
the  collection  of  a  tax  voted,  at  a  district  meet- 
ing, for  the  purpose  of  raising  monev  to  purchase 
a  site  'for  a  school-house,  and  building  a  school- 
house  on  a  site  different  from  that  on  which  the 
old  school-house  stood,  where  the  previous  con- 
sent of  the  commissioners  of  common  schools 
had  not  been  obtained  to  change  the  site.  Baker 
V.  Freeman,  9  Wend.  36. 

33.  A  school  district  warrant,  in  New  York, 
issued  subsequent  to  the  act  of  1831,  command- 
ing the  collector  to  levy  a  tax  *^  in  the  same  man- 
ner as  on  executions  issued  by  a  justice  of  the 
peace,"  is  void,  and  the  collector,  as  well  as  the 
trustees,  are  trespassers,  although  in  the  exeou- 
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tion  of  the  warrant,  the  collector  proceeded  j  in  all 
teepeeiBy  in  the  same  manner  as  if  the  warrant 
had  been  iwued  conformably  to  the  reqairementa 
of  the  act.     Clark  v.  HaUoek,  16  Wend.  607. 

34.  Where  a  school  district  tai  was  voted,  and 
the  trustees  made  an  erroneous  apportionment, 
by  roakinff  it  upon  the  sum  roted,  and  the  per- 
centage allowed  the  collector,  it  was  held,  that  the 
trustees  were  not  liable  in  trespass  for  causing 
property  to  be  sold  in  the  collection  of  such  tax. 
Eastom  ▼.  CaUtndWy  11  ib.  91. 

35.  So  where  they  had  omitted  to  insert  the 
names  of  all  the  taxable  inhabitants,  if  there  is 
no  evidence  of  mo/a  jii2e5.  ib. 

36.  In  these  cases,  the  remedy  of  a  party  ag- 
grieved is  bv  appeal  to  the  superintendent  of  the 
common  schools,  or  by  suing  out  a  writ  of  cet' 
tiorari,  ih. 

37.  Where  the  trustees  of  a  school  district,  in 
New  York,  erred  in  adopting  an  erroneous  basis 
for  fixing  the  amount  of  tax  to  be  paid  by  the 
taxable  inhabitants,  and  issued  their  warrant,  on 
which  property  was  sold,  they  were  held  answer- 
able as  trespassers.    Jllexandw  v.  Hoyt,  7  ib.  89. 

38.  Held,  however,  that  the  collector  who  ex- 
ecuted the  warrant  was  not  liable,  the  warrant 
being  a  complete  protection,  ib. 

39.  Under  the  New  York  act  for  the  establish- 
ment of  common  schools,  passed  April  15,  1814, 
the  freeholders  and  inhabitants  of  the  school  dis- 
trict, at  their  regular  meeting,  must  vote  a  pre- 
cise and  definite  sum,  as  a  tax  on  the  inhabitants 
of  the  district,  for  building  a  school-house.  Rolh 
huon  Y,  Dodge,  18  Johns.  351. 

40.  The  trustees  of  the  school  district  are  not 
authorized,  by  a  general  vote  of  such  meeting 
for  levying  a  tax  for  defraying  the  expenses  of 
building  a  school-house,  without  specifying  the 
sum  to  oe  levied,  to  issue  their  warrants  to  levy 
the  amount  of  money  expended  by  them  foj  that 
purpose,  ib. 

41.  The  New  York  act  relative  to  common 
schools  (1  N.  R.  L.  261)  authorizes  the  inhabit- 
ants of  a  school  district  to  meet  and  vote  a  tax  on 
the  resident  inhabitants  of  a  district,  for  the  pur- 
pose of  building  a  school-house,  &c.,  and  to  choose 
trustees,  who  are  to  raise  the  sum  voted,  by  an 
assessment  ^*  on  all  the  taxable  inhabitants  of  the 
district,  agreeably  to  the  levy  on  which  the  town 
tax  was  levied  the  precedincr  year."  A  tax  was 
voted  by  the  inhabitants  of  a  school  district,  in 
September,  1813,  and  the  trustees  made  out  their 
assessment  agreeably  to  the  levy  of  the  town  tax 
for  the  year  1813,  by  which  A,  who  was  a  tax- 
able inhabitant  of  the  town  at  the  time  the  tax 
was  voted,  but  not  a  resident  or  taxable  inhabit- 
ant in  the  year  1812,  was  assessed  his  proportion. 
Held,  that  the  tax  list  for  the  **  preceding  year  " 
must  be  understood,  according  to  the  general  law 
relative  to  the  assessment  ana  collection  of  taxes, 
to  mean  the  year  ending  on  the  1st  day  of  Au- 
gust, and  that  the  assessment  on  A  by  the 
trustees  was  correct.  Ryder  v.  Cudderback,  12 
ib.  412. 

42.  In  New  York,  persons  not  inhabitants  of  a 
town  are  not  liable  to  be  taxed  for  the  support 
of  common  schools  in  that  town ;  and  if  a  tax  is 
assessed  and  levied  upon  the  property  of  such 
non-residents,  not  only  the  trustees  who  issue  the 
warrant,  but  also  the  collector  who  executes  it, 
are  trespassers.     Suydam  v.  Keys^  13  ib.  444. 

43.  An  owner  of  land,  not  occupied  by  him, 
his  agent,  or  servant,  but  in  the  actual  occupa- 
tion of  a  tenant,  is  not  a  **  taxable  inhabitant," 
within  the  meaning  of  the  New  York  common 
•ehool  act  of  1819 :  the  tenant  and  his  subtenants 
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are  the  persons  upon  whom  tbe  tax  should  be 
imposed,  where  the  owner  is  a  non-resident  witii* 
in  the  district  where  the  tax  is  assessed.  Dubai* 
V.  Thome,  8  Wend.  518. 

44.  Two  trustees  of  a  common-school  district, 
in  New  York,  may  issue  a  warrant  for  the  col- 
lection of  a  tax,  and  the  presence  of  the  third 
trustee  at  the  issuing  thereof  will  be  presumed, 
until  the  contrary  be  shown.  M'Coy  v.  Ciurtiee^ 
9  ib.  17. 

45.  In  an  action  under  the  common-school  act, 
in  New  York,  against  a  trustee,  for  the  neglect 
of  the  duties  of  his  office,  a  declaration  in  very 
general  terms  is  sufficient :  if  the  defendant  is 
dissatisfied  with  it,  he  must  demur  specially. 
Fitch  V.  MUler,  13  ib.  66. 

46.  Under  the  clause  of  the  Massachusetts 
statute  of  1826,  c.  143,  the  school  committee 
may  procure  books  on  the  credit  of  the  town,  or 
their  own  credit,  and  make  themselves  creditors 
of  the  town ;  and  sufficient  notice  is  given  bv 
placing  the  books  in  the  hands  of  the  school- 
masters, with  notice  to  the  schools  that  they  may 
be  obtained  of  them.  HartweU  v.  IdtUeion,  13 
Pick.  229. 

47.  Where  the  record  of  an  annual  town  meet- 
ing stated  the  election  of  a  prudential  committee 
and  an  ^< examining  committee"  only,  it  was 
held,  that  the  ^^  examining  committee  denoted 
the  school  committee,  ib. 

48.  A  school  committee  of  three,  appointed  bv 
a  district,  has  no  authority  to  hire  a  school- 
master, that  power  being  vested  in  the  school 
agent,  by  the  statute  of  Maine  of  1821,  c.  117. 
Moore  v.  J^Tetofield,  4  Greenl.  44. 

49.  Where  a  town  has  directed  the  mode  of 
calling  the  meetings  of  school  districts,  it  is 
necessary,  ,in  proving  their  transactions,  to  show 
that  such  directions  have  been  pursued.  To 
show  that  a  meeting  was  held  de  facto  by  all  the 
inhabitants  who  were  qualified  to  attend,  is  not 
sufficient,  ib. 

50.  The  superintending  school  committee  have 
no  power  to  dismiss  a  schoolmaster,  unless  for 
one  of  the  causes  mentioned  in  the  statute  of 
Maine  of  1821,  c.  117,  §  3,  and  this  must  be  by 
writing,  under  their  hands,  specially  assigning 
the  cause  qf  dismissal.  Searsmont  v.  FarwcU,  3 
ib.  450. 

51.  The  penalty  imposed,  by  the  latter  part  of 
the  22d  section  of  the  *^  act  for  the  support  of 
common  schools,"  passed  April  12,  1819,  upon 
the  clerks  of  school  districts,  &c.,  for  a  neglect 
to  perform  their  duties,  does  not  extend  to  a  de* 
fective  performance,  or  omission  of  a  particular 
act;  but  only  to  a  general  non-performance  of 
the  duties  or  their  offices ;  the  object  of  this  sec- 
tion being  to  compel  a  bona  fide  acceptance  of 
the  offices  which  it  enumerates.  S^fford  v. 
Hood,  6  Cow.  478. 

52.  It  is  not  necessary  that  tbe  clerk  of  a 
school  district,  appointed  under  the  13th  section 
of  the  New  York  act  of  April  15,  1814,  should 
take  the  oath  prescribed  by  law  within  15  days 
from  the  time  of  his  appointment;  it  is  sufficient 
if  he  qualifies  before  any  official  act  done  by  him. 
Hoteland  v.  Luce,  16  Johns.  135. 

53.  The  same  person  may  be  appointed  district 
clerk  and  collector  of  the  distnct  at  the  same 
time,  there  being  nothing  incompatible  in  the 
two  offices,  ib. 

54.  General  reputation,  that  trustees  and  col. 
lectors  of  school  districts  are  such  officers,  with 
proof  of  their  acting  as  such,  is,  prima  fade^ 
sufficient  evidence  of  their  election,  especially 
where  there  is  evidence  of  their  acting  under 
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color  of  as  election.    Ring  r.  Grout,  7  Wend. 
341. 

55.  Evidence  that  a  majority  of  the  inhabitants 
of  the  district  saj  that  such  persons  are  not 
trustees  and  collectors,  is  inadmissible,  ib, 

56.  Contracts  for  teachers'  wages,  made  by 
the  trustees  of  a  school  district,  in  New  York, 
are  obligatory  upon  their  successors  in  office. 
Silver  y.  CumnUngs^  ib.  181. 

57.  A  township  trustee*s  office  is  a  public 
office  within  the  occupjiuff  claimant  law,  in 
reference  to  leases  of  school  kuids  in  Ohio.  Hart 
T.  Johnson,  6  Ham.  538. 

58.  The  leasiuff  of  school  lands  by  the  town- 
ship trustees  of  Ohio  is  not  within  their  general 
powers,  but  is  derived  from  a  special  auuiority, 
which  they  can  exercise  only  in  the  case  that 
there  are  SK)  inhabitants  in  the  township,  ib. 

59.  The  trustees  of  a  common-school  district, 
ija  New  York,  may  become  indorsers  of  a  promis- 
sory note,  and  set  off  the  same  in  an  action 
against  them ;  nor  are  they  under  any  obli^tion 
to  show  how  they  came  by  the  note,  until  the 
9ote  is  impeached,  or  suspicion  thrown  upon  the 
transaction.     Brewster  y.  Colwell,  9  Wend.  28. 


SCIRE  FACIAS. 

I.   Osneratty, 

II.  Parties  to  the  jSetion. 
01.   Scire  Fadas  against  Bail, 
IV.   Scire  Facias  against  Heirs,  Executors,  ^. 

V.  Pleadings  in  Scire  Facias  against  Heirs,  4^. 
VI.  Pleadings  and  Evidence  generally, 

I.    Oeneraily. 

■  1.  Scire  facias  lies  to  reyiye  a  Judgement  in  a 
Ileal  action,  by  the  common  law  of  Maine.  Pro- 
prietors Ken,  Pur,  y.  Davis,  1  Greenl.  309. 

5.  Satisfaction  improperly  entered  on  a  judg- 
ment or  execution  may  be  yacated  by  scire  fa- 
das.   Arnold  y.  PuUer,  1  Ham.  458. 

3.  A  writ  of  sdre  facias  must  be  seryed  per- 
sonally.   M*  Combs  y.  Feeter,  1  Wend.  19. 

4.  A  sdre  facias  issues  from  the  court  which 
rendered  the  judgment.  Carlton  y.  Yottng,  1 
Aik.332.  Boi^nY.Anderson,2Fenn.S2d.  Wil- 
son y.  Tierman,  3  Mis.  577.  VaUanee  y.  Sawyer, 
4  Oreenl.  62.  Treasurer  of  ffindham  Co.  y.  Er- 
mn,  Brayt.  318. 

6.  Where  an  execution  has  been  leyied  on 
lands  not  belonging  to  the  judgment  debtor,  the 
creditor  cannot  sue  out  a  sdre  facias  on  the  judg- 
ment as  a  matter  of  right,  but  must  first  petition 
the  court  from  which  the  execution  issued,  who 
may  grant  or  refuse  the  writ,  at  their  discretion. 
Kendrick  y.  Wentworth,  14  Mass.  57. 

6.  A  sdre  facias  cannot  lawfully  issue  after 
the  term  of  office  of  the  justice  has  expired  who 
rendered  the  judgment.  Swisher  y.  Hibler,  2 
South.  808. 

7.  A  sdre  fadas  may  be  issued  b^  a  justice  of 
the  peace,  though  the  record  of  his  judgment  has 
been  remoyed  to  the  common  pleas  pursuant  |o 

gie  aet  of  April  19,  1794.    X>rttm  y.  Snyder,  1 
inn.  381. 

8.  Where  a  sdre  fadas  is  brouffht  to  haye  a 
new  execution  upon  a  judgment  of  the  court  of 
isommon  pleas,  the  land  extended  upon  not  hay- 
ing belonged  to  the  debtor,  and  judgment  is  ren- 
dered in  this  court  for  the  plaintiff,  the  clerk 
issues  an  alias  execution  from  the  court  of  com- 
mon pleas  to  satisfy  the  former  judgment  in  that 


court,  and  an  execution  from  this  court  for  the 
costs  of  the  sdre  fadas.  Steward  f .  AUen,  % 
Greenl.  103. 

9.  A  judgment  rendered  in  Massachusetts 
against  a  citizen  of  Maine,  before  the  separation, 
may  be  reviyed  in  the  same  court  by  sctrs  fadao 
though  the  defendant  is  not  resident  in  that 
commonwealth ;  the  jurisdiction  of  both  courts,  ao 
to  processes  brought  to  execute  such  jadgments« 
remaining  unaffected  by  the  peparatioUf  by  the 
sUtute  of  1819,  c.  161,  $  1,  art.  8,  adopted  into 
the  constitution  of  Maine,  art,  10,  §  6,  Mitehdl 
y.  Osgood,  4  ib.  134. 

10.  Where  a  judgment  is  of  50  years'  standing, 
a  sdre  facias  issued  upon  it  without  permission 
of  the  court  will  be  quashed.  Peas  r.  BaekOf 
Coxe,  207. 

1 1 .  In  Kentucky,  it  is  not  necessary  to  obtain 
leaye  of  the  court,  before  issuing  a  sdre  facias  to 
reyiye  a  judgment,  although  it  oe  ancient.  Ed- 
wards y.  Coleman,  3  A.  K.  Marsh.  349. 

12.  Since  the  statute  authorising  executions  to 
issue  upon  decrees  in  chancery,  sdre  facias  is 
the  proper  means  of  reyiying  a  decree.  Logan 
y.  Cloyd,  1  ib.  201. 

13.  If  sdre  facias  be  sued  out  on  a  replevin 
bond  upon  which  execution  might  haye  issued 
without  reyiyor,  a  demurrer  will  be  sustained  to 
the  writ.    Davenport  y.  Irvine,  4  J.  J.  Marsh.  60. 

14.  Persons  wno  enter  as  tenants,  after  a  judg- 
ment in  ejectment,  are  not  necessary  parties  to  a 
sdre  facias  to  reyiye  the  judgment.  Lnntford 
y.  Turner,  5  ib.  104. 

15.  If  no  execution  was  eyer  issued  on  the 
judgment,  and  a  year  and  a  day  haye  elapsed 
since  the  dissolution  of  the  injunction  to  tho 
judgment,  a  sdre  fadas  may  be  sued  out  to 
reyjye  the  judgment.  Thompson  y.  Dougherty,  3 
ib.564. 

16.  5ars/acios  lies  to  obtain  ezeoution^againsfc 
the  indorsee  of  an  original  writ,  in  case  of  the 
ayoidanee  or  inability  of  the  plaintiff,  (or  the 
costs  which  the  defendant  may  reooyer  of  tho 
plaintiff  on  his  failing  in  )iis  action.  Miller  y. 
Washburn,  11  Mass.  411.  Buggies  y.  Ives,  6  ib. 
494.    How  y.  Codman,  4  Greenl.  79. 

17.  And  on  a  recognizance,  to  the  common- 
wealth  or  to  a  party,  if  the  recognisance  be  duly 
entered  of  record  in  the  proper  court  haying 
competent  jurisdiction.  Commonwealth  y.  Oreea, 
12  Mass.  1.  Johnson  y.  Bandall,  7  ib.  340. 
Bridge  y.  Ford,  4  ib.  641.    ib,  7  Mass.  209. 

18.  But  not  on  an  order  of  the  court  of  coi»* 
mon  pleas,  assessing  the  reputed  father  of  a  bas- 
tard child  for  its  nuiintenance,  and  requiring 
him  to  give  security  to  perform  the  order.  Wood" 
cock  y.  Walker,  14  ib.  386. 

19.  A  sdre  fadas  for  costs,  against  the  indorser 
of  a  writ,  is  so  far  a  judicial  writ  that  it  is  com- 
petent for  the  court  to  look  at  the  record  upon 
which  it  is  founded ;  and  a  misrecital,  in  the  sdre 
fadas,  of  the  name  of  the  indorser  will  be  consid- 
ered a  mere  misprision  of  the  clerk,  and  not  suf- 
ficient to  sustain  a  motion  in  arrest  of  judgment. 
M'Gee  y.  Barber,  14  Pick.  213. 

20.  In  New  Hampshire,  by  tho  statute  of  Feb- 
ruary 9, 1791,  ^  sdre  fadas  against  an  attorney, 
as  indorser  of  a  writ,  must  allege  that  tho 
defendant  indorsed  the  writ  as  attorney  of  tho 
^aintiff  in  the  original  suit.  JPoniVfii  y.  Bdl,  Z 
N.  Hamp.  73. 

21.  It  must  also  allege  that  tho  name  was  in- 
dorsed near  the  bottom  of  tho  writ  before  it  waf 
seryed.  t^. 

32.  A  SOTS  fadas  cannot  issue,  either  at  oomr 
OMA  law  Of  by  tho  ftatato  of  Indiana,  ofainal  • 
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dieriff  or  comtable.  Tot  an  eaeape.    HaU  ▼.  John- 
JM,  3  Bkckf.  363. 

f^.  A  scire  faeims  liei  to  revire  a  jadgfmeiit, 
ahhoogh  a  preTioua  eiecation  has  isenecl,  in 
ererj  case  where  the  whole  debt  baa  not  been 
leTied.     Stills  ▼.  Wood^  Coze,  118. 

24.  A  scire  jaeias  may,  by  the  Kentncky 
■tatote,  be  ezecated  any  time  before  the  return 
day.    Patrick  y.  JVewaU,  1  Bibb,  323. 

25.  On  scire  facias^  *<  jad^ment  per  record  *'  is 
only  an  infornnl  mode  of  entering  the  decision, 
but  it  ia  sufficient,  ih, 

26.  If  the  original  judraent  be  reyeraed,  a 
judgment  upon  a  scire  facias  to  reyiye  cannot  be 
supported.    MM^  y.  donner^  1  Blackf.  7. 

27.  A  judgment  which  appears  of  record  sat- 
isfied, cannot  be  the  ground  of  a  scire  facias. 
Where  an  execution  has  issued  within  a  year 
and  a  day,  another  may  issue  afterwards  without 
a  scire  facias.     Cowan  y.  Shields,  1  Oyert.  64. 

28.  If  the  plaintiff  does  not  sue  out  execution 
on  a  judgment  on  a  scire  facias  to  reyiye  a  judg- 
ment within  a  year  and  a  day,  he  must  reyiye  it 
again.     Vanderheyden  y.  ChirdenisTj  9  Johns.  79. 

29.  The  fact  that  no  return  appears,  upon  a 
sdre  facias  issued  against  a  defaulting  witness,  is 
sufficient  ground  for  reyersinff  a  judsment  ren- 
dered thereon.     Catoe  y.  Harrison^  3  rort.  219. 

30.  Judgment  for  the  defendants,  upon  a  de- 
feetiye  and  insufficient  sdre  facias^  is  no  bar  to 
another  for  the  same  cause.  Huey  y.  Redden,  3 
Dana,  488. 

31.  An  order  on  a  rule  to  show  cause  why  a 
sdre  fadas  should  not  issue  to  repeal  a  patent, 
is  merely  a  preliminary  proceeding,  and  does  not 
determine  the  question  of  the  yalidity  of  the 
patent.    Delano  v.  Scctt,  Gilpin,  489. 

32.  A  scire  facias  is  a  new  action,  and  requires 
a  new  warrant  of  attorney ;  so  that,  if  a  different 
attorney  from  the  one  in  the  original  suit  issues 
it,  a  rule  and  notice  to  change  the  attorney  are 
not  neeessary.     Oannigal  y.  Smith,  6  Johns.  106. 

33.  Upon  sdre  facias^  in  New  Jersey,  it  was 
held,  that  the  only  judgment  which  the  justice 
could  render  against  the  defendant  was,  that  a 
new  exeeutfen  issue.  Woolston  y.  Gale,  4  Halst. 
32. 

34.  A  sdre  facias  from  the  common  pleas,  to 
•ubjeet  land  for  sale  on  the  judgment  of  a  jus- 
tice, cannot  be  issued,  unless  the  transcript 
shows  that  an  execution  was  returned  ^*nvua 
bona,"  and  a  suggestion  made  that  the  defendant 
owns  land.    Edmistcn  y.  Edmistan,  2  Ham.  251. 

35.  A  sdre  facias,  to  reyiye  a  judgment,  is 
only  a  continuation  of  tl^e  former  suit,  and  is  not 
an  original  proceeding.  The  writ  of  sdre  facias 
must,  therefore,  set  forth  the  original  judgment 
precisely  according  to  its  tenor,  or  it  is  deficient. 

^^^'  ^^'^"^^^1  ^  ^^^'  397. 

36.  Where  the  original  judgment  was  for 
^2500,  to  be  released  on  payment  of  $900,  both 
nets  must  be  set  out  in  the  sth^e  facias,  and  a 
recital  of  a  judgment  fbr  $900  is  error,  ih. 

37.  Where,  m  Ohio,  on  the  return  of  a  jus- 
tice's execution,  l^y  a  constable,  of  nuUa  bona, 
and  suggesting  that  the  defendant  has  lands,  a 
sdre  fiaas  issued  from  the  common  pleas,  re- 
turnable at  the  next  term,  and  judgment  entered 
by  default,  without  a  rule  to  plead,  at  the  return 
term  of  the  sdre  facias,  it  yras  held,  that  the  pro* 
eeedtngs  were  regular,  and  in  accordance  with 
the  sUtute      HiU  y.  King,  4  ib.  135. 

38.  A,  leyying  on  property  as  of  B,  is  sued 
therefor  by  C,  who,  howeyer,  agrees  to  discon- 
tiniie  and  release  his  claim,  and  does  discon- 
tlBue,  but  afterwards  reoommenoes  his  auit,  and 


recoyera  of  A  the  yalue  of  the  property,  where* 
upon  A  sties  him  on  his  agreement  to  discontinue 
and  release,  and  lecoyers  back  the  same  amoilnt. 
On  sdre  facias  by  A  for  an  alias  execution 
against  B,  on  the  ground  of  failure  of  title  in  the 
property  leyied  on,  held,  that  the  sdre  facias  was 
sustainable.    Mack  y.  ffiehals,  5  Verm.  200. 

39.  Sdre  facias  on  a  judgment,  to  procure  exe- 
cution against  a  party  thereto,  is  not  an  original 
suit,  but  a  continuation  of  the  former  action ;  and 
the  execution  thereon  is  an  execution  on  the  fbr- 
mer  judgment.    Treasurer  y.  FiMer,  7  Verm.  52. 

40.  A  sdre  fadas,  to  reyiye  a  judgment  irreg- 
ularly issued,  is  yoidable  only,  and  cannot  be 
called  in  question,  in  a  collateral  action,  so  as  to 
defeat  the  title  of  a  purchaser  under  the  execu- 
tion ;  and  it  seems  that,  after  the  lapse  of  20 
years,  it  cannot  be  ayoided,  on  a  direct  applica-^ 
tion  for  that  purpose.  Jackson  y.  Dd^inty,  13 
Johns.  537. 

41.  It  is  not  necessary  to  issue  a  fctre /otfiM 
to  reyiye  proceedings,  in  New  York,  where  there 
has  been  no  proceeding  in  a  suit  for  more  than  a 
year  afler  interlocutory  judgment.  The  plaintiff 
may  be  expedited  by  moying  to  non  pros,  him,  or 
he  may  set  aside  his  proceedings,  on  motion. 
Wright  y.  Williams,  2  Wend.  632. 

42.  Where  an  execution  waa  delayed  for  more 
than  a  year,  at  the  request  of  the  defendant,  it 
was  held,  that  the  plaintiff  might  take  out  execu- 
tion without  a  preyious  sdre  fadas.  V.  States 
y.  Harford,  19  Johns.  173. 

43.  A  sdre  fadas  cannot  be  issued  to  reyiye  A 
judgment  of  more  than  10  years'  standing,  with- 
out a  preyious  affidayit  of  the  judgment  being 
unsatisfied.    Lansing  y.  Lyons,  9  Johns.  84. 

44.  And  after  a  sdre  fadas  in  such  case  was 
issued,  and  returned  sdre  fed,  without  such  affi- 
dayit, the  court  refused  to  allow  it  to  be  filed 
mmc  pro  tune,  but  quashed  the  sdfe  fadas,  ib. 

45.  A  fieri  fadas  may  be  issued  against  the 
goods,  &c.,  of  the  defendant,  discharged  under  the 
New  York  act  for  the  relief  of  debtors  with  re- 
spect to  imprisonment  of  their  persons,  at  any 
time  afterwards,  without  reyiying  the  execution. 
Oonnigtd  y.  Smith,  6  Johns.  116. 

46.  Where  an  habere  fadas  possessionem  has 
been  issued  and  executed,  but  neyer  returned, 
and  a  year  and  a  day  interyened,  the  plaintiff 
(the  tenant  haying,  in  the  mean  time,  retaken 
possession  of  the  premises)  may  issue  a  second 
execution,  without  a  sdre  facias,  as  the  first  et- 
ecution  might  haye  been  continued  down  on  the 
roll  to  the  time  of  issuing  the  second,  which, 
being  only  matter  of  form,  will  be  presumed  to 
haye  been  done.  Jackson  y.  StUes,  9  Johns.  391 . 
Gonnigal  y.  Smith,  6  ib.  106. 

47.  To  a  sdre  facias,  awarded  iinder  the  3d 
section  of  the  supplement  to  the  New  Jersey  act 
concerning  sherifilb,  (Rey.  Laws,  303,)  requiring 
the  defendant  to  show  cause  why  certain  real 
estate,  levied  on  by  the  late  sheriff,  now  de- 
ceased, should  not  be  sold,  the  return  of  one 
writ  of  sdre  fadas,  •<  that  the  defendant  hath 
nothing,"  Ac,  is  sufficient.  Haight  y.  Spadef, 
3  Halst.  132. 

48.  A  publication  of  the  writ,  in  this  case,  is 
not  necessary,  ib. 

49.  A  sdre  fadas,  though  not  senred  on  ten. 
ante  from  year  to  year,  reyiyes  the  lien  on  the 
premises.     CUppinget  r.  Miller,  1  Pennsyl.  64. 

50.  The  fiye  years,  during  which  a  scire  facias 
reyiyes  a  judgment,  are  to  be  computed  from  the 
first  day  of  the  term  at  which  it  was  entered,  not 
from  the  day  of  entry.     Betx's  Jtppeal,  ib.  271 . 

51.  A  sdre  fadas,  returned  mhil,  does  not 
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continae  the  lien  of  a  judgment  beyond  five 
years ;  nor  will  a  fieri  facias  so  continue  it,  un* 
der  the  act  of  1^27;  nor  a  rule  tying  up  the 
proceedings.  Westmoreland  Bank  v.  jRatney,  1 
WatU,  26.     Frick's  Appeal^  ib.  393. 

52.  The  issuing  and  return  of  a  scire  faeuis^ 
under  the  act  of  April  4,  1798,  does  not  continue 
the  lien  of  the  judgment  beyond  the  five  years 
limited  by  the  act     Vitri  v.  Dauci^  3  Rawle,  9. 

53.  A  judgment,  confessed  on  an  amicable 
scire  facias  on  a  former  judgment,  is  a  valid  lien 
against  subsequent  incumbrances,  though  the 
original  judgment  did  not  exist.  Ramsay  v. 
Ltnn,  2  ib.  &9. 

54.  A  sdre  facias  cannot  be  issued  as  each 
annual  instalment  due  on  a  mortgage  becomes 
due.  The  party  must  bring  ejectment,  or  pro- 
ceed on  his  accompanying  bond.  Fickes  v.  Er- 
sick,  ib.  166. 

55.  A  written  acknowledment,  by  defendant, 
of  record,  that  a  judgment  is  in  full  force,  is  as 
effectual  to  keep  it  alive  as  a  scire  facias,  BoaVs 
Appeal,  ib.  37. 

56.  Defendant  should  complain,  at  the  earliest 
opportunity,  of  irregularity  in  issuing  a  fieri  fa- 
cias, after  a  year  and  a  day  have  expired  without 
a  scire  facias,  Bailey  v.  Wagoner,  17  S.  &,  R. 
327. 

57.  A  levari  facias,  issued  several  years  after 
judgment,  without  a  scire  facias  to  support  it,  is 
voidable,  not  void.     Vastene  v.  Fury,  2  ib.  426. 

58.  Under  the  act  of  April  4, 1798,  an  execu- 
tion binds  lands  a  year  and  a  day,  without  issu- 
ing a  scire  facias.  Young  v.  Taylor,  2  Binn, 
218. 

59.  A  scire  facias  is  not  necessary  to  revive  a 
judgment  on  foreign  attachment.  Cookson  v. 
Turner,  3  ib.  416. 

60.  If  the  defendant  aliens  his  land  before 
judgment,  execution  may  issue  against  the 
alienee  without  a  scire  facias.  Young  v.  Tay- 
lor, 2  ib.  218. 

61.  A  terre-tenant,  who  has  had  an  opportunity 
to  defend  his  title  against  the  lien  of  a  judgment, 
and  does  not,  is  precluded  thereby,  and  a  pur- 
chaser at  a  sheriff's  sale,  under  the  judgment, 
may  evict  the  terre-tenant.  Kiehner  v.  Dengler, 
1  Watts,  424. 

62.  Judgment  for  the  defendant,  in  a  personal 
action  by  a  mechanic  against  the  owner  of  a 
building,  is  a  bar  to  a  scire  facias  filed  in  the 
common  pleas,  by  the  same  plaintiff  against  the 
same  defendant,  on  a  claim  against  the  building. 
Whelan  v.  HiU,  2  Whart.  118. 

63.  A  scire  facias  quare  executionem  non  issued 
from  the  supreme  court,  in  1834,  on  a  scire  facias 
upon  a  mortgage  on  lands  in  Dauphin  county, 
and  removed  mto  the  supreme  court  in  1794. 
Chambers  v.  Carson,  ib.  365. 

64.  Leave  of  court  need  not  be  obtained  for 
issuing  such  scire  facias  non,  to  prove  a  judg- 
ment more  than  .30  years  old.  ib. 

65.  A  fieri  facias,  issued  by  the  defendant's 
consent,  after  a  year  and  a  day  from  the  entry  of 
the  judgment,  binds  the  defendant's  land  in  the 
hands  of  an  alienee,  there  being  no  defence  that 
could  have  been  made  had  a  scire  facias  issued 
instead.     Righter  v.  Rittenhouse,  3  Rawle,  273. 

66.  A  scire  facias,  founded  on  a  previous  judg- 
ment between  the  same  parties,  to  obtain  a  new 
execution,  is  a  writ,  on  which  process  by  attach- 
ment may  issue.  ]Ensv>orth  v.  Davenport,  9 
Conn.  390. 

67.  A  plaintiff  is  entitled  to  his  execution  in- 
stanter,  on  a  judgment  on  a  scire  facias,  Han- 
nahan  v.  Hdnnahant  2  Bay,  68. 


68.  An  imparlance  is  not  to  be  allowed,  as  of 
course,  upon  a  scire  facias,  Oibbes  v.  Wain* 
Wright,  1  Bay,  483. 

69.  Interest  cannot  be  recovered  on  a  scire 
facias.  Mann  v.  Taylor,  1  M'Cord,  171.  Wal^ 
ton  V.  Vandenhoof,  1  Penn.  73.  Bote  v.  Codman, 
4  Greenl.  79. 

70.  Plaintiff  in  scire  facias,  to  revive  a  judg- 
ment, obtains  no  interest  thereon.  Aliter,  in  debt 
HaU.  V.  Hail,  8  Verm.  150. 

71.  Two  returns  of  *<  not  found  "  to  a  sdre  fa- 
cias, like  two  returns  of  ^  nihil,"  are  equivalent 
to  service.  Keams  v.  State,  3  Blackf.  334.  Cox 
V.  M'Ferron,  Breese,  10. 

72.  Two  returns  of  "  nihil "  and  «  no  inhabit- 
ant of  my  county,"  will  not  authorize  a  judg- 
ment on  a  scire  facias ;  there  should  be  two  re- 
turns of  '*  not  found  "  on  writs  directed  to  the 
county  where  the  defendant  resides.  Calloway 
V.  Ewbank,  4  J.  J.  Marsh.  280. 

73.  On  a  scire  facias,  a  return,  by  the  sheriff,  of 
^*  no  inhabitant,"  is  unauthorizea  by  law ;  nor 
can  a  scire  facias  be  abated  by  such  return. 
Bruce  v.  Colgan,  2  Litt.  284. 

74.  Two  nihils  are  equal  to  a  scire  fed,  where 
the  terre-tenants,  &c.,  are  named  in  the  writ: 
otherwise,  where    it   is  general.     Cumming  v 
Eden,  1  Cow.  70. 

75.  In  proceeding  by  two  nihils,  the  al,  sd.fa, 
should  lie  in  thtf  sheriff's  office  four  days,  exclu- 
sive both  of  the  day  of  its  being  lodged  there 
and  of  the  return  day.  ib, 

76.  After  two  returns  of  mhU  upon  a  scire  fa' 
das,  judgment  may  be  taken  according  to  the 
practice  prior  to  the  act  of  June  13, 1836.  CAam- 
oers  V.  Carson,  2  Whart.  9. 

See  Abskitt  and  Abscovdivo  Debtors,  414 

II.    Parties  to  the  Action. 

77.  Where  the  recognizance  is  joint  and  sever- 
al, a  judgment  may  be  rendered  against  one 
upon  whom  process  was  served,  without  service 
upon  the  other  defendants.  Chinn  v.  Common- 
wealth, 5  J.  J.  Marsh.  29. 

78.  A  scire  facias  against  two  or  three  parties 
to  a  replevin  bond  is  bad.  BUUr  v.  Parker,  6  ib. 
630. 

79.  In  sdre  facias  upon  a  judgment  against 
two,  the  plaintiff  cannot  discontinue  as  to  one, 
and  take  judgment  against  the  other.  Coleman 
V.  Edwards,  2  Bibb,  595. 

80.  In  sdre  facias  to  revive  a  judgment  against 
the  original  defendant,  it  is  not  necessary  to  make 
the  terre-tenants  parties.  Aliter,  where  the  origi- 
nal defendant  is  dead.'  Jackson  v.  Shaffer,  11 
Johns.  512.    Morton  v.  Croghan,  20  ib.  106. 

81.  The  terre-tenants  should  be  named  in  sdrs 
facias  to  revive  a  judgment,  and  occupiers  are 
not  terre-tenants.  Ch^oon  v.  HoUenback,  16  S. 
&  R.  425. 

82.  To  continue  the  lien  of  a  judgment  upon 
land  that  has  been  sold,  the  terre-tenant  should 
be  made  a  party  to  the  sdrefadas,  lAtrk  v.  Da- 
vidson, 3  Penn.  229. 

83.  A  restitution  of  possession  by  scire  fa- 
das  is  allowable ;  but  all  persons  appearing  by 
the  record  to  have  been  evicted  should  be  plain- 
tiffs.    Smith  V.  MUchell,  1  J.  J.  Marsh,  270. 

84.  A  judgment  debtor  and  his  replevin  surety 
are  subject  to  a  joint  execution  by  statute :  hence 
a  sdrefadas,  when  necessary,  may  issue  against 
them,  to  have  such  an  execution.  Lewis  v.  Oli- 
ver, 1  Blackf.  412. 

85.  A  sdre  facias  issued  on  a  judgment  ob- 
tained against  C,  against  A  and  B,  as  terre-tenants 
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of  C,  deceased,  which  was  returned  hy  the  sheriff, 
that  he  had  given  notice  to  the  tenants  of  the 
land  of  which  C  was  seized,  &c.,  to  appear,  &c. 
On  the  5th  of  May,  a  rule  was  entered  for  the 
terre-tenants  to  appear.  On  the  Dth  of  May,  their 
defaults  were  entered,  and,  on  the  15th,  the  plain- 
tiff entered  final  judgment.  Held,  that  the  pro- 
ceedings were  regular,  and  the  terre-tenants  duly 
warned.     WkUiuy  t.  Camp^  3  Johns.  86. 

86.  Where  new  parties  are  introduced  by  a 
scire  facias  to  revive  a  suit,  it  is  proper  to  try  all 
the  issues  at  once.  French  v.  Frazier.  1  i.  i. 
Marsh.  425. 

87.  A  joint  scire  facias  may  be  maintained  on 
a  several  recognizance ;  but  judgment  should  be 
rendered  to  have  execution  according  to  the  ef- 
fect of  the  recognizance.  Madison  v.  Common' 
wealth,  2  A.  K.  Marsh.  131. 

88.  In  scire  facias  on  a  replevy  bond  in  attach- 
ment, in  Alabama,  a  discontinuance  may  be  en- 
tered against  such  of  the  obligors  as  were  not 
served  with  process,  and  judgment  had  against 
the  rest.    Sartin  v.  Weir,  3  Stew.  &  Port.  421. 

89.  If  a  defendant  who  should  be  made  a  party 
is  omitted,  in  a  scire  facias  issued  upon  a  me- 
chanics* lien,  he  may  take  advantage  of  it  on  the 
general  issue.  Howard  v.  M'Kowen,  2  Browne, 
150. 


III.     Scire  Facias  against  Bail, 

90.  A  scire  facias  lies  on  a  bail  bond.  Howell 
V.  March,  1  Mis.  182.     Bejiton  v.  Brown,  ib.  293. 

91.  A  scire  facias  against  bail  must  show  the 
legal  right  of  the  plaintiff  to  recover  against  the 
defendant.     Frost  v.  Reynolds,  2  Dana,  94. 

92.  A  scire  facias  on  a  recognizance  of  special 
bail  ought  to  aver  before  whom  it  was  taken ; 
and  the  recognizance  ought  to  refer  to  the  suit 
as  pending  in  court  at  that  time.  M  'Mahan  v. 
Knoz,  4  Bibb,  450. 

93.  In  an  action  on  bail  bond,  by  scire  facias, 
the  prayer  should  be  for  the  specific  sum  men- 
tioned in  the  bond.  Howel  v.  March,  1  Mis.  182. 
This  decision  was  reversed  on  a  rehearing,  it. 
193. 

94.  Scire  facias  on  a  bail  bond  should  be 
brought  in  the  name  of  the  sheriff,  unless  the 
bond  had  been  assigned  by  the  sheriff  to  the 
plaintiff.     Priest  v.  fVhitelow,  ib.  259. 

95.  The  record  of  the  original  suit  against  the 
principal  is  no  part  of  the  record  in  the  scire 
facias  against  the  bail,  unless  made  so  by  plea. 

Young  V.  Simral,  3  A.  K.  Marsh.  176. 

96.  In  scire  facias  against  bail,  it  is  not  neces- 
sary to  insert  an  entire  copy  of  the  bail  bond.  A 
reasonable  certainty  in  describing  the  record 
upon  which  the  action  is  founded  is  all  that  is 
required.  Toulmin  v.  Bennett,  3  Stew.  &  Port. 
220. 

97.  A  bail  bond,  when  returned  by  the  ofiicer 
taking  it,  has  been  immemorially  considered  so 
fiir  a  matter  of  record,  that  the  plaintiff,  in  the 
action  in  which  it  was  taken,  may  sue  out  a  scire 
facias  on  it,  in  his  own  name,  against  the  bail. 

Champion  v.  J^oyes,  2  Mass.  481. 

98.  In  an  action  of  sdre  facias  upon  a  bail 
bond,  the  record  of  the  judgment  cannot  be  col- 
laterally impeached.  Villers  v.  Ford,  2  M'Cord, 
144. 

99.  Under  the  judiciary  act  of  Vermont,  scire 
facias  on  bail  to  a  recognizance  may  be  signed  by 
the  clerk  of  the  court  and  served  as  an  attachment. 
Treasurer  of  the  State  v.  Moore,  1  Tyler,  329. 

100.  On  scire  facias  against  bail,  the  defendant 
eaanot  take  advantage  of  any  errors  in  the  ori- 


ginal process,  which  might  have  been  pleaded  to 
Uie  original  action.  Bobbins  v.  Bacon,  1  Root,  548. 

101.  The  New  Hampshire  statute  of  June  23, 
1818,  does  not  require  the  name  and  place  of 
abode  of  the  bail  to  be  indorsed  upon  tlie  execu- 
tion. In  sdre  facias,  therefore,  against  bail,  it  is 
no  defence  that  such  facts  were  not  so  indorsed. 
Mahurin  v.  Brackett,  5  N.  Hamp.  9. 

102.  In  Connecticut,  a  party  for  whose  benefit 
a  recognizance  is  taken  may  have  a  scire  fadas 
upon  it,  whether  he  be  the  conusee  or  not.  Bishop 
V.  Dro^M,  Kirby,  378. 

103.  In  sdre  facias  against  bail,  the  allegation 
that  the  officer  kept  the  execution  against  the 
principal  in  his  hands  until  the  return  day,  is 
not  proved  by  the  fact  that  the  sheriff  returned 
upon  this  execution  ^*  rum  est  inventus,"  without 
any  date.  Butterick  v.  Jitkinson,  3  N.  Hamp. 
307. 

104.  On  a  joint  sdre  fadas  against  special  bail, 
the  plaintiff  may  have  a  separate  execution 
against  either,  and  neither  of  them  can  take  ad- 
vantage of  any  irregularity  in  the  proceedings 
against  the  other.    Bruce  v.  Colgan,  2  Litt  284. 

105.  In  a  joint  action  of  debt  against  three 
obligors,  three  persons  severally  undertook,  by 
several  recognizances,  to  be  special  bail  for  each  of 
the  three  defendants.  Afler  judgment,  the  cred 
itor  sued  out  one  sdre  facias  against  the  three 
bail,  upon  their  several  recognizances.  Held, 
that  they  could  not  be  joined  in  one  sdre  facias, 
and  tliat  it  was  therefore  void.  Garland  v.  Ellis, 
2  Leigh.  555. 

106.  Judgment  on  a  sdre  fadas  against  bail 
should  be,  that  the  plaintiff  have  execution,  &c., 
not  for  debt  and  damages.  Payton  v.  Stuart, 
Peck,  156. 

IV.   Scire  Facias  against  Heirs,  Executors,  ^e. 

107.  A  fieri  fiidas  against  lands,  issued  and 
tested  afler  the  death  of  a  defendant,  is  irregular 
without  a  sdre  facias  to  the  heirs.  Wood  v. 
Harrison,  1  Dev.  &.  Bat.  356. 

108.  To  a  sdre  fadas  to  revive  a  judgment  in 
ejectment,  it  is  not  necessary  to  make  the  exec- 
utors or  administrators  of  deceased  defendants 
parties.     Walden  v.  Craig,  14  Pet.  147. 

109.  Where  judgment  was  rendered  against 
several,  and  one  or  them  died  before  execution, 
his  representatives  may  be  proceeded  against, 
jointly  with  the  survivors,  in  sdre  fadas;  and 
although  the  deceased  was  liable  only  as  surety. 
Zanesville  Canal  and  Man,  Co,  v.  Granger,  7  Ham. 
(Part  1st,)  165. 

110.  A  sdre  facias  issuing  a^rainst  the  repre- 
sentatives of  a  deceased  person,  m  order  to  make 
them  parties  to  a  suit,  must  designate  them  by 
name,  and  state  in  what  capacity  they  are  rep- 
resentatives. Caller  v.  Malone,  1  Stew.  &>  Port. 
305. 

111.  A  sdre  fadas  issued  in  the  name  of  an 
administratrix,  to  revive  a  suit  in  which  issue 
had  been  joined  by  the  intestate,  beinpr  abated  by 
her  marriage,  a  sdre  fadas  will  issue,  in  the  namo 
of  husband  and  wife,  to  enable  her  *^to  prosecute 
the  original  suit  until  a  final  judgment."  M  *  Coul 
V.  Lekamp,  2  Wheat.  111. 

112.  A  sdre  facias,  by  an  administrator  of  an 
officer,  upon  a  judgment  recovered  on  a  bail  bond, 
is  not  barred  by  the  original  debtor's  paying  the 
creditors,  but  he  shall  recover  for  what  the  officex 
has  psid  and  for  his  fees.  Seymour  v.  Hine,  1 
Root,  254. 

113.  A  sdre  fadas  to  revive  a  judgment,  afler 
the  death  of  the  defendant,  should  oe  sued  out 
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■irainst  his  executors  or  administrators.  Bftnt^ 
T.  WM,  1  Watts,  411.  Bigkter  v.  RiHenhou$t^  3 
Rawie,  273. 

114.  Where  a  scire  facias  has  been  issued,  after 
judgment,  by  one  legatee  against  the  official 
bond  of  an  executor,  such  scire  facias  does  not 
enure  to  the  benefit  of  other  legatees ;  they  must 
issue,  each  for  himself,  a  scire  facias,  Arrison 
V.  Commonttealtk,  1  Watts,  374. 

115.  Such  judgment  is  a  lien  on  the  executor's 
tend  for  five  years,  ib, 

116-  The  revival  of  a  judgment  against  a  de- 
l$edent's  administrators,  by  a  scire  facias  against 
his  heirs,  is  erroneous ;  but  a  sale  of  the  dece- 
dent's lands,  under  such  judgment  of  revival,  is 
not  void,  and  the  heirs  cannot  recover  from  the 
vendee  under  the  sheriff.  Hays  v.  Shannon,  6 
ib.  548. 

117.  A  scire  faciaSy  on  a  mortgage  of  the  testa" 
tor,  against  executors,  is  not  such  an  action  as  is 
eontemplated  in  the  34th  section  of  the  Pennsyl- 
vania act  of  Feb.  24,  1834,  requiring  notice  to 
widows,  d^.     Bare  v.  MaUock,  1  Miles,  268. 

118.  Where  two  obligors  are  sued,  and  both 
die  pending  the  proceedings,  though  it  does  not 
appear,  by  the  record,  which  died  first ;  on  a  scire 
facias  against  the  administrator  of  one  of  them, 
who  does  not  demur  to  it,  nor  plead  a  variance 
between  it  and  the  proceedings  on  which  it  is* 
sued,  but  pleads  to  the  issue,  it  must  be  under- 
stood that  the  other  obligor  died  first,  and  that 
the  action  survived  against  the  obligor,  against 
whose  representative  the  scire  facias  was  sued 
out.    Hamlin  v.  Atkinson,  6  Rand.  574. 

^  119.  In  a  scire  facias  to  revive  a  judgment  in 
ejectment,  only  so  far  as  to  obtain  an  habere  fa- 
Has,  if  the  administrator  of  the  deceased  defend- 
ant be  in  possession  of  the  land,  and  refuse  to 
surrender,  he  may,  as  terre-tenant,  be  made  a 
paKy  to  the  scire  facias,  and  styling  him  "  ad- 
ministrator "will  not  vitiate.  Thompson  v.  Dough- 
orty,2J.  J.  Marsh.  564. 

190.  A  joint  scire  facias  may  be  maintained 
against  the  heirs  and  personal  Representatives  of  a 
deceased  co-obligor  in  a  replevin  bond.  Calloway 
▼.  Ewbank,  4  ib.  280. 

ISl.  Afao,  against  a  surviving  obligor  and  such 
representatives,  ib. 

122.  Where  there  is  an  execution  against  two 
defendants,  and  one  dies,  the  liability  survives 
against  the  other;  yet  the  creditor  may  revive 
urainst  the  decedent's  representatives,  by  scire 
ficias,  to  increase  his  security.  Huey  v.  Redden, 
3  Dana,  488. 

123.  To  revive  a  judgment  in  ejectment  against 
two,  one  of  Whom  has  died,  the  scire  facias  must 
issne  against  the  heirs  of  the  deceased,  the  terre- 
tenant  and  survivor.  OriMtk  v.  Wilson,  1  J.  J. 
Marsh.  209. 

124.  Scire  facias  ]ie«  only  against  the  surviving 
defendants,  or  the  representatives  of  the  last  sur- 
vivor.    Howe  V.  Gibert,  2  Bailey,  306, 

125.  After  judgment  by  default,  the  terre-ten- 
ants are  too  late  to  move  to  set  aside  the  sci.  fa. 
on  the  ground  that  the  heirs  and  personal  repre- 
sentatives of  the  deceased  had  not  been  pre- 
viously warned,  or  because  they  were  not  such 
terre-tenants  as  ought  to  have  been  previously 
summoned,  especially  where  they  disclosed  no 
merits  in  behalf  of  themselves  or  the  representa- 
tives of  the  deceased.  Whitney  v.  Camp,  3 
Johns.  86. 

126.  The  pendency  of  a  commission  of  insol- 
vency is  no  bar  to  a  scire  facias  against  an  admin- 
istrator, on  a  judgment  against  him.  Hatch  v. 
Bustis,  1  Gallis.  160. 


127.  B  recolrrred  Judgment  against  A,  irhe 
was  seized  \h  fee  of  certain  lands,  upon  which 
lands  the  judgment  was  a  lien.  After  the  death 
of  A  and  B,  we  executors  of  B  brought  a  scire 
facias  against  the  heim  and  terre-tenants  of  A,  on 
which,  however,  only  the  heirs,  and  not  tlie  terre- 
tenants,  were  summoned.  Held,  that  if  the  pro- 
ceedings were  irregular,  they  were  voidable  only, 
and  that,  after  a  lapse  of  more  than  30  years  from 
the  revival  of  the  judgment,  they  could  not  be 
impeached  in  an  action  of  ejectment  brought,  by 
the  heir  of  A,  afifainst  a  person  in  possession  un- 
der the  sheriff  s  sale.  Jacfcson  v.  Robins,  16 
Johns.  537. 

128.  Scire  facias  to  compel  the  appearance  of 
the  personal  representative  of  a  deceased  party 
in  a  surviving  action,  as  provided  by  the  Vermont 
statute,  must  be  sued  out  the  next  term  after  his 
appointment.     Tyler  v.  Whitney,  8  Verm.  28. 

129.  Judgment  may  be  rendered  against  an  ad- 
ministrator of  a  bail,  on  scire  facias,  at  the  same 
term  to  which  the  scire  facias  is  returnable.  Den* 
ny  V.  Hutcheson,  1  Bibb,  576. 


y.    Pleadings  in  Scire  Facias  against  Heirs,  {rc. 

130.  Scire  f arias  against  heirs,  to  subject  the 
real  estate  of  tiieir  ancestor  to  his  debts,  should 
specifically  describe  the  lands  sought  to  be 
charged.     Union  Bank  v.  Meigs,  5  Ham.  312. 

131.  Where  heirs  are  only  liable  jointly  with 
the  personal  representative,  unless  the  ancestor 
has  been  dead  a  year,  and  there  is  no  such  repre- 
sentative, a  scire  facias  against  the  heirs  must 
show  those  facts.     Huey  v.  Redden,  3  Dana,  488. 

132.  A  sci.  fa.  which  issues  against  the  heiri 
and  devisees  of  one  deceased,  and  does  not  name 
them,  but  only  describes  them,  is  not  bad  on  that 
account.     Srawell  v.  Williams,  5  Hayw.  280. 

133.  If,  after  verdict,  and  before  judgment,  the 
defendant  die,  and  his  administrator  become  party 
to  the  suit,  and  judgment  pass  against  him,  and 
execution  be  issued  and  returned  unsatisfied,  on 
scire  facias  against  the  administrator,  he  may 
well  plead  no  assets,  or  insolvency,  for  he  had  no 
time  to  make  such  plea  in  the  original  suit.  Hatch 
V.  Etistis,  1  Gallis.  160. 

134.  To  a  scire  facias  against  an  executor,  to 
revive  a  ju  Igment  obtained  against  his  testator, 
the  defendant  cannot  plead  that  there  are  terre- 
tenants  whose  lands  are  also  bound  by  the  judg- 
ment, so  as  to  oblige  the  plaintiff  to  sue  out  a  scire 
facias  against  them.     Wilson  v.  Watson,  Pet.  C. 

C.269. 

135.  Devisees,  &^.,  cannot  object,  by  motion, 
that  the  heirs  are  not  warned  on  a  sH.  fa.,  but 
onlv  by  a  plea  in  abatement.  Cumming  v.  JBtfen, 
1  dow.  70. 

136.  On  a  judgment  against  A,  B,  and  C,  t 
sdre  facias  issued  against  the  goods  of  A,  de- 
ceased, in  the  hands  of  his  administrator.  Held, 
that  the  scire  facias,  not  averring  the  death  of  B 
and  C,  and  the  survivorship  of  A,  was  bad  on  de- 
murrer.    Graham  v.  Smith,  1  Blackf.  414. 

137.  On  scire  facias  to  make  heirs  party  to  t 
judgment  against  administrators,  and  subjeotland 
taken  by  descent  to  execution,  it  is  necessary  to 
recite  that  the  judgment  is  in  force  and  unsatt** 
fied ;  that  the  time  allowed  by  the  court  to  I3m 
administrators,  for  the  settlement  of  the  personal 
estate,  had  expired  before  the  issuing  of  the  writ 
of  sci.  fa.,  and  that  the  personal  property  which 
came  to  the  hands  of  the  administrators  nad  been 
exhausted.    M'Viekar^.  Ludlow,  2  Ham.  246. 

138.  Where  letters  of  administration  have  been 
revoked,  and  an  administrator,  da  bonis  nam,  «^ 
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pMted,  a  sdrt  faoMS  etnnot  be  f ned  out  in  Ui0 
name  of  the  former  administrator  to  revive  a 
iadgment  rendered  in  his  favor  while  in  office. 
1f9aioer  v«  Retse^  6  Ham.  418. 

VI.    PUadings  and  Evidence  generally, 

139.  It  is  sufficient  for  a  scire  facias  to  contain 
such  recitals  as  will  point  to  the  judgment,  in- 
tended to  be  revived,  with  such  certainty  that 
the  defendant  must  know  what  judgment  is  meant. 
Ward  V.  Pratksr,  1  J.  J.  Marsh.  4. 

140.  Matters  which  might  have  been  pleaded 
in  the  original  action  cannot  be  pleaded  in  n,  scire 
facias.  Hvhbard  v.  Manning,  Kithy,  256,  M' Far- 
land  V.  Irwin,  8  Johns.  77.  U.  States  v.  Thomp- 
fan,  Gilpin,  614. 

141.  And  it  is  the  same  whether  jndgment  was 
entered  up  by  confession  on  a  warrant  of  attor- 
ney, or  by  default,  or  on  plea.  M'Farland  v.  /r- 
lotn,  8  Johns.  77. 

142.  Where  the  judgment  is  entered  by  confeik 
sion,  the  proper  remedy  is  by  application  to  the 
eourt  for  relief  upon  motion,  ib. 

143.  A  scire  fadas  is  amendable  by  the  original 
record.  Tkomfson  v.  Dougherty,  3  J.  J.  Marsh. 
664. 

144.  The  venue,  in  a  suit  by  sdre  facias,  on  a 
judgment,  must  be  laid  in  the  county  in  which  the 
venue  was  laid  in  the  original  action.  Jii*GiU  v. 
Farrigo,  9  Johns.  359. 

145.  A  writ  of  scire  facias  must  set  out  all  the 
facts  that  are  necessary  to  show  a  right,  in  the 
plaintiff,  to  the  relief  prayed  for.  M'Vickar  y, 
LMaoto,2Ham.246. 

146.  in  sdre  facias  to  revive  a  judgment^  it  is 
not  necessary  to  aver  specially  that  no  execution 
has  been  issued.     Weaver  v.  Reese,  6  ib.  418. 

147.  In  Indiana,  if  the  whole  cause  of  action 
be  shown  in  the  writ  of  scire  facias,  no  declara- 
tion need  be  filed.  LasseUe  y.  Godfrey,  1  Blackf. 
298. 

148.  Where  parties  have  been  erroneously 
substituted  in  a  scire  facias,  they  may  have  the 
error  rectified.  Bossier  v.  Johns,  2  Pennsyl. 
331. 

149.  A  scire  facias  which  does  not  recite  the 
original  judgment  properly  will  not  continue  its 
lien ;  though,  after  the  five  years,  the  court  permit 
it  to  be  amended,  so  aa  to  recite  the  judgment 
properly.  Arrison  v.  CommsntoeaUh,  1  Watts, 
374. 

150.  The  plaintiff,  in  a  scire  facias,  may  dis- 
pense with  a  declaration ;  but,  in  case  of  such 
election,  he  must  set  out  in  the  writ  all  that 
would  be  essential  in  a  declaration  to  authorize 
a  recovery.  Toulmin  j,  Bennett,  3  Stew.  &> 
Port.  220. 

151.  The  statute  of  jeofails  of  1824,  in  Ala- 
bama, cured  the  omission  to  set  forth,  in  the 
writ,  the  record  and  judgment  on  which 
scire  fadas  is  founded,  jtrotU  patet  per  recor- 
dmm.  ib. 

152.  A  sdre  facias,  on  a  recognisance,  entered 
into  by  the  defendant  to  keep  the  peace,  gen- 
endly,  and  partienlariy  towards  J.  S.,  must  state 
how  or  in  what  he  has  broken  his  recognisBance ; 
otherwise,  it  will  be  quashed.  Randolph  v. 
Mroum,  2  Virg.  Caa.  351. 

153.  A  sdre  facias,  on  a  reoognizance  Ibr  the 
appearance  of  a  purty  in  court,  must  show  that 
their  recognixance  was  transmitted  to  the  court. 
Simpeon  v.  CommoniDeaUh,  1  Dana,  523. 

154.  In  sdre  facias,  on  a  recognizance,  if  the 
prayer  be  wrongs  it  is  a  matter  otform,  and  good 
OB  general  demurrer.    The  court  will  give  judg- 


ment fi>r  the  right  party,  although  the  prayer  of 
a  plea  be  wrong.  Barton  v.  Vanzant,  1  Mia 
192. 

155.  A  sdre  fadas,  stating  the  recovery  of 
a  judgment  against  the  defendant,  the  emanation 
of  a  ea,  sa.  thereon,  and  his  commitment  to  jail 
under  it,  withoi^t  showing  how,  or  whether,  ha 
was  discharged,  shows  no  cause  of  action,  undei 
the  laws  of  ICentucky.  Pouer  v.  Gore,  1  liUt 
163. 

156.  Under  the  laws  of  Kentucky,  a  sdr$ 
fadas,  not  stating  whether  the  defendant  was 
dischar|[ed,  or  how,  cannot  be  cured  by  a  plea  iq 
the  merits,  ib. 

157.  It  is  a  good  plea  to  sdre  fadas  on  a  judg* 
ment  against  an  executor  de  son  tort,  that  the 
defendant  has  taken  out  letters  of  adminiitration, 
that  the  estate  is  insolvent,  and  that  a  decree  of 
distribution  has  passed  the  probata  court.  ShU* 
later  v.  Wyman,  15  Mass.  322. 

158.  A  sdre  fadas,  to  revive  a  judgment  Uk 
ejectment,  must  show  that  the  term  has  not  ez<* 
pired.     Griffith  v.  Wilson,  1  J.  J.  Marsh.  209. 

159.  It  is  not  a  latal  variance  that  the  record 
does  not  show  the  amount  of  costs  recovered^  as 
alleged  in  a  sdre  facias.  The  allegation  may  ba 
proved  by  the  fee-bill.  Sanders  v.  Rives,  3 
Stew.  109. 

160.  Where  an  execution  has  issued,  upon 
which  property  of  the  defendant  has  been  levied 
upon,  and  there  is  not  sufficient  to  discharge  the 
debt,  a  sdre  fadas,  issued  aAerwards,  should  be 
special,  quoad  residuum  ;  but  if  it  be  ^neral,  it 
is  too  late,  after  verdict,  to  object  to  it  on  thia 
ground.    Stille  v.  Wood,  Coxe,  118. 

161.  A  sdre  fadas  on  a  recognizanee  is  fatally 
defective,  if  it  omit  to  aver  that  the  recegniiance 
was  taken  by  a  person  authorised  to  take  it, 
Madison  v.  Commonwealth,  2  A.  K.  Marsh. 
131. 

162.  A  sdre  fadas,  reciting  that  the  reeogni* 
zance  was  taken  before  the  deputy  clerk,  is  bad. 
CUnn  V.  Commonwealth,  5  J.  J.  Marsh.  89. 

163.  In  sdre  fadas  brought  under  the  Ver- 
mont act  for  directing  the  service  and  levy  of  an 
execution,  it  must  m  averred  and  proved  that 
the  property  levied  on  did  not  belong  to  tha 
judgment  debtor.  Baxter  v.  Tucker,  1  Chip. 
357. 

164.  Sdre  fadas  on  a  judgment  of  a  justice  of 
the  peace,  to  the  county  eouit  in  Vermont,  is 
given  by  statute,  and  it  must  set  forth  facts  show- 
mg  a  case  within  the  statute.  Fhdps  v.  Mott^ 
Bravt.  191. 

165.  A  sdre  fadas  on  a  recognisance,  prose* 
cuted  in  the  circuit  court,  must  aver  that  the  re* 
cognisance  was  returned  to  the  clerk  of  that 
court.  Madison  v.  CommemweaUh,  2  A.  K. 
Marsh.  131. 

166.  Sdre  fadas  against  tha  terre-tenant  of  a 
judgment  debtor,  deceased,  to  have  execution; 
plea,  that  the  defendant  was  a  honafide  purchaser 
from  ti^e  judgment  debtor,  without  notice,  afler 
the  expiration  of  a  year  and  a  day  from  the  time 
of  the  judgment,  and  before  the  issuing  of  tha 
sdre  fadas.  Held,  on  demurrer,  that  the  plea 
was  no  bar.    Ridf^e  v.  Prather,  1  Blackf  401. 

167.  A  replication  alleged  that  a  cap.  ad  sa. 
had  been  sued  out  and  returned  before  the  ie- 
suing  of  the  sdre  fadae,  which  the  nlaintiff 
*^  was  ready  to  verify  by  the  record."  This  waa 
held  to  be  good,  on  demurrer.  Jackson  v.  Tram- 
mell,  Cooke,  274. 

168.  A  sdre  fadas  alleged  the  judgmeot  to 
have  been  rendered  by  a  court  holden  for  the  dis* 
triet  of  Paris,  and  the  record  produced  in  evi:* 
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dence  contained  •  judgment  of  the  difltrict  court 
holden  in  Paris,  composed  of  the  counties  of 
Bourbon,  Harrison,  and  Nicholas.  The  variance 
was  held  to  be  fatal.  CoUman  ▼.  Edtoards^  4 
Bibb,  347. 

169.  An  aTerment  in  the  scire  facias,  issued  to 
foreclose  a  mortgage  given  to  the  State  Bank,  that 
«i  S.  made  his  note  to  the  plaintiff  for  f  760,'* 
is  sufficient  to  show  that  he  borrowed  and  re- 
ceived that  amount.  Snyder  v.  The  State  Bank, 
Breese,  122. 

170.  A  scire  fadas  on  a  mortgage,  requirinff 
the  defendant  to  show  cause  why  the  plaintiff 
should  not  have  judgment  for  his  debt,  is  msuf* 
ficient.  It  should  be  to  show  cause  why  the 
mortgaged  premises  should  not  be  taken  in  exe- 
cution for  payment  of  the  mortgage  money,  &c., 
conformably  to  the  statute  of  Indiana.  Childs  v. 
Eastbum,  1  Blackf.  118. 

171.  A  scire  facias,  by  the  assignee  of  a 
mortgage  which  is  only  for  the  life  of  the  mort- 

Sgee,  need  not  aver  the  life  of  the  mortgagee ; 
at  averment,  if  necessary,  may  be  made  in  the 
declaration.     CLeartoater  v.  Rose,  1  ib.  137. 

172.  A  scire  facias,  on  a  mortgage  given  to 
secure  the  payment  of  a  note  payable  in  a  par- 
ticular place,  must  contain  the  same  averment 
of  a  demand  at  the  place,  that  a  declaration 
should,  in  an  action  on  the  note.  Palmer  v. 
Hughes,  1  ib.  329. 

173.  A  obtained  a  judgment  against  B,  on 
which  a  scire  fadas  was  issued  against  his 
terre-tenant,  who  pleaded,  1st,  that  B  was  not 
seized  of  the  land  of  which  he  was  returned  ten- 
ant ;  2d,  that,  before  the  scire  facias  was  issued, 
a  ca.  sa,  had  issued  against  B,  who  was  taken  in 
execution  and  committed  to  the  sheriff;  that  B 
escaped,  and  that  suits  were  brought  by  A  on 
the  sheriff's  bond,  and  judgment  obtained  against 
him  and  his  sureties.  A  demurrer  to  the  second 
plea  was  held  good.  Ford  v.  Crtoim,  3  Har.  &, 
J.  496. 

174.  To  show  that  B  was,  at  the  time,  seized 
of  such  land,  evidence  was  given  of  a  devise 
of  the  land  to  B,  in  1766,  by  his  father,  who 
had  been  in  possession  a  considerable  time  before 
his  death;  a  conveyance  by  B  to  C,  in  May, 
1799 ;  a  conveyance  by  C  to  D,  in  June,  1799 ; 
and  a  conveyance  to  the  terre-tenant,  in  1801. 
Held,  that  the  evidence  did  not  prove  a  seizin  in 
B,  at  the  time  judgment  was  obtained  against 
him.  ib. 

175.  A  scire  fadas,  in  Virginia,  purported  to 
be  founded  on  a  judgment  entered  at  **  Rules," 
but  did  not  mention  that  judgment  was  con- 
firmed, by  not  being  set  aside  at  the  ensuing 
quarterly  term,  nor  even  that  such  quarterly 
term  occurred  prior  to  the  suing  out  of  such 
scire  facias.  Held,  that  it  should  be  quashed  for 
these  reasons,  as  not  setting  forth  any  legal  cause 
of  action.     Evans  v.  Freeland,  3  Munf.  119. 

176.  Where,  pending  an  action  on  a  bond 
against  four  defendants,  one  of  them  dies,  and 
the  suit  proceeds  to  judgment  against  the  survi- 
vors, in  sdre  facias,  to  make  the  representatives 
of  the  deceased  parties,  upon  the  plea  of  non  est 
factum,  it  is  sufficient  if  the  substance  of  the 
hond  is  set  out,  and  the  record  of  the  judgment 
«eed  not  be  produced,  nor  evidence  of  breach 
of  the  condition,  nor  damages  sustained.  Brazes 
T.  Blake,  5  Ham.  340. 

177.  If  a  sdre  facias  recites  that  the  defendant 
was  recognized  to  appear,  and  answer  a  charge 
of  felony,  when  the  recognizance  specifies  no 
charge,  the  variance  is  fatal,  and  cannot  be 
cured  by  reference  to  a  record  completed  before 


the  recognisance  was  taken.    Simpson  t.  Cm*- 
monwealth,  1  Dana,  523. 

178.  On  a  sdre  facias  to  revive  a  judgment 
for  £200,  and  a  plea  of  nvl  tiel  record,  a  judg- 
ment on  an  award  for  £24  debt  due  on  a  bond, 
the  penalty  of  which  was  £200,  is  sufficient  to 
sustain  plaintiff's  issue.  Phillips  v.  Hunt^  Coxe, 
137. 

179.  Under  a  sdre  fadas,  the  merits  of  the  ori- 

Sinal  judgment  cannot  be  inquired  into  by  the 
efendant,  so  as  to  set  up  a  new  defence  that 
might  have  been  used  in  the  previous  judgment. 
Cardesa  v.  Humes,  5  S.  dc  R.  65. 

180.  In  a  sdre  facias,  brought  to  obtain  an  ex- 
ecution on  a  former  judgment  in  ejectment,  it  is 
incompetent  for  the  defendant  to  controvert  the 
title  determined  by  such  judgment.  Bradford  t. 
Bradford,  5  Conn.  127. 

181.  A  stranger  to  a  judgment  has  no  right  to 
appear  on  sdrefadas,  and  ffive  evidence  of  fraud 
in  the  recovery  of  such  judgment.  HeUer  ▼. 
Jones,  4  Binn.  61. 

182.  In  ejectment  to  recover  lands  purchased 
at  a  sheriff's  sale  of  lands  sold  under  sdrefadas 
on  a  mortgage,  unless  there  has  been  fraud  be- 
tween the  mortgagor  and  mortgagee,  or  the  terre- 
tenant  has  not  been  a  part^  to  Uie  sdre  fadoMy 
such  terre-tenant  cannot  give  in  evidence  anj 
matters  he  might  have  done  under  the  sdre  fa- 
das suit.    J^ace  v.  HoUenback,  1  S.  dc  R.  540. 

183.  In  ejectment  by  a  purchaser  under  a 
sheriff's  sale,  founded  on  a  judgment  on  a  sara 
fadas  upon  a  mortgage,  the  mortgage  is  evidence 
mdependently  of  the  proceedings  in  the  suit.  .91^ 
Uson  V.  Rankin,  7  ib.  269. 

184.  A  terre-tenant  brought  in  by  sdre  fadas 
may  show  that  the  original  judgment  was  void  or 
irregular.     Ulrich  v.  Voneida,  1  Pennsyl.  245. 

1§5.  On  sdrefadas  to  revive  a  judgment,  the 
defendant  may  give  in  evidence  that  he  has  satis- 
fied the  judgment.  M '  Carty  v.  Springer,  3  Penn . 
157. 

186.  On  the  trial  of  a  sdrefadas  to  revive 
a  judgment,  with  notice  to  terre-tenants,  evi- 
dence may  be  given  of  the  declarations  of  one 
under  whom  the  terre-tenants  claim,  made  while 
he  was  owner  of  the  land.  Maus  v.  Maus,  5 
Watts,  315. 

187.  Where  a  tenant  in  possession  has  no  no- 
tice of  the  sheriff's  sale  of  a  mortgage  under  a 
sdre  facias,  he  may  make  the  same  defence,  on 
the  allegation  of  payment,  as  if  he  had  been 
summoned.     Cotoan  v.  Oetty,  ib.  531. 


SEAL. 

1.  A  seal  is  an  impression  upon  wax,  or  wafer, 
or  some  other  tenacious  substance  capable  of 
being  impressed.  Warren  v.  Lynch,  5  Johns. 
239. 

2.  What  is  a  seal  is  a  question  of  law;  whether 
such  thing  has  been  affixed,  of  fact,  for  the  jury. 
A  seal,  in  a  deed  of  land,  must  be  of  wax,  or 
wafer,  or  some  adhesive  substance  capable  of  re- 
ceiving an  impression.  Beardsley  v.  Knight,  4 
Verm.  471. 

3.  The  public  seal  of  a  state  proves  itself,  ic 
is  matter  of  notoriety,  and  will  be  taken  notice 
of  as  a  part  of  the  law  of  nations,  acknowledged 
by  all.     Lincoln  v.  BatteUe,  6  Wend.  475. 

4.  The  seal  of  a  state  court  proves  itself,  but 
the  seal  of  a  court  of  a  foreign  country  must  be 
proved.  De  So6ry  v.  De  Laistre,  2  Har.  &  J. 
191. 


SEAL  —  SEAMEN. 


398 


5  All  processes  issuing  without  a  seal,  from  a 
eourt  having  and  using  a  seal,  are  void.  Boat  y. 
King,  6  Ham.  11. 

6.  A  scroll  is  considered  a  seal,  in  Virginia. 
Jones  T.  Logwood,  1  Wash.  42.  So  in  Pennsyl- 
vania.     Long  V.  Ramsay,  I  S.  &  R.  72. 

7.  A  scroll,  or  ink,  or  other  device  in  the  place 
of  a  seal,  does  not  constitute  a  seal,  in  New  Jer- 
sey. Perrine  y.  Cheeseman,  6  Halst.  174.  Nor  in 
New  York.     Warren  v.  Lynch,  5  Johns.  239. 

8.  A  scrawl,  intended  by  the  parties  to  an  in- 
strument to  be  a  seal,  is  to  be  so  considered. 
Pfirkss  y.  Duks,  2  M*Cord,  380. 

9.  Coyenant  will  not  lie,  in  New  York,  on  a 
contract  to  be  performed  in  Pennsylyania,  with  a 
scrawl  and  the  word  '*  seal  '*  in  the  locus  stgilli, 
though,  by  the  law  of  that  state,  this  constitutes 
a  seal.    Andrews  y.  Herriot,  4  Cow.  508. 

10.  A  writing,  with  a  scroll  annexed,  and  the 
word  *^  seal "  therein  written,  but  haying  no  ex- 
pression in  the  body  of  the  instrument  denoting 
that  it  is  sealed,  is  not  a  sealed  instrument.  Mi- 
ter, if  there  be  such  expression,  whatever  the 
scroll  may  be.  Lee  y.  Adkins,  Minor,  187.  Boyn- 
ton  y.  Reynolds,  3  Mis.  79. 

11.  In  South  Carolina,  a  scrawl  of  a  pen,  made 
with  the  intention  of  representing  a  seal,  is 
sufficient  to  constitute  a  writing  a  specialty,  al- 
though this  intention  does  not  appear  in  the  body 
of  the  instrument.  Relph  y.  Gist,  4  M'Cordf, 
267. 

12.  In  Indiana,  an  instrument  of  writing,  exe- 
cuted with  a  scroll  instead  of  a  wafer  or  wax 
seal,  is  a  sealed  instrument.  Braif/ield  y.  M^Cor- 
mick,  3  Blackf.  161.   Fanhlancum  y .  Yeo,  2  ib.  322. 

13.  In  Maryland,  a  scrawl  is  considered  as  a 
seal,  nor  is  it  necessary  that  it  should  be  adopted 
by  the  obliffor,  by  a  declaration  in  the  body  of  the 
bond  or  bill,  to  make  it  a  seal.  It  is  sufficient 
if  it  be  affixed  at  the  time  of  its  execution  or  de- 
livery, and  that  will  be  presumed  from  the  fact 
that  the  obligee  is  in  possession  of  the  instru- 
ment, with  the  scrawl  attached.  Trasher  v. 
Everhart,  3  Gill  &  Johns.  234. 

14.  Where  a  sealed  note  contained  in  the  body 
of  it  the  words  **  witness  my  hand  and  seal,"  and 
has  a  flourish  or  scroll  under  the  name,  proof  of 
the  hand- writing  of  the  drawer  will  be  sufficient 
evidence  for  the  jury  to  presume  that  the  scroll 
was  put  to  the  instrument  by  way  of  seal,  and 
that  it  was  sealed  and  delivered.  Force  v.  Craig, 
2  Halst.  272. 

15.  An  instrument  concluding,  "witness  our 
hands,"  with  a  scroll  annexed  to  the  signature, 
and  the  word  **  seal  *'  written  therein,  is  only  a 
simple  contract.  Jenkins  v.  Httrt,  2  Rand.  446. 
Denting  v.  BulliU,  1  Blackf.  241. 

16.  Two  persons  may  make  use  of  one  seal  in 
the  execution  of  a  bond,  and  it  will  be  the  deed 
of  both.     Flood  V.  Yandes,  ib.  102. 

17.  If  a  release  of  errors,  filed  under  the  stat- 
ute of  Indiana  to  obtain  an  injunction,  be  not 
sealed,  it  is  of  no  validity.  Clark  v.  Goodwin, 
ib.  74. 

18.  An  instrument  under  seal,  to  which  is  af- 
fixed the  name  of  a  subscribing  witness,  can  he 
proved  only  by  such  witness,  unless  it  appear 
that  his  attendance  cannot  be  procured.  He 
only  is  a  subscribing  witness  who  affixes  his 
name  at  the  time  of  the  execution  of  the  instru- 
ment.    Henry  v.  Bishop,  2  Wend.  675. 

19.  Where  it  is  the  usage  of  the  court  to  affix 
a  wafer  to  its  process  as  a  seal,  this  will  be  suffi- 
cient to  give  validSt}'  to  a  fieri  facias,  until  the 
usage  is  changed  by  order  of  the  court.  Barton 
V.  Keith,  2  Hill,  S.  C.  537. 
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20.  A  deed  is  not  avoided  by  the  seai  s  being 
removed,  in  any  way,  by  the  obligor;  but  may 
be  considered  as  a  subsisting  deed.  Cults  v.  U, 
States,  1  Gallis.  69. 

21.  Upon  a  plea  of  nul  tiel  record  to  debt  on  a 
judgrment  in  another  state,  the  seal  of  the  court 
must  be  annexed  to  the  record  itself.  And  it  is 
not  sufficient  that  it  is  annexed  to  the  certificate 
of  the  judge  of  the  court,  authenticating  the  at- 
testation of  the  clerk  who  certifies  the  record. 
Turner  v.  Waddington,  3  Wash.  C.  C.  126. 

22.  The  New  Hampshire  statute  of  February 
27,  1786,  does  not  make  a  seal  essential  to  the 
validity  of  the  warrant  of  a  surveyor  of  high- 
ways.    Danis  v.  Clements,  2  N.  Hamp.  390. 

23.  A  sheriff  took  a  bail  bond,  without  Beai», 
and  then  detained  the  person  arrested,  and  de- 
manded money  for  fees ;  and  he  was  held  not  to 
be  justified  in  the  detention  by  the  informality  of 
the  bond.     Deliessdine  v.  Bunch,  Harper,  22d. 

24.  In  South  Carolina,  there  is  no  statute  lo 
quiring  a  seal  to  be  affixed  to  a  warrant  issued  by 
a  magistrate,  and  it  is   therefore  unnecessary. 
Slate  v.  Vaughn,  ib.  313. 

25.  A  warrant  for  an  arrest  must  have  a  seai 
State  v.  Caswell,  Charlt.  280. 

26.  A  seal  not  being  necessary  to  the  nature 
of  a  contract,  the  addition  of  a  seal  will  not  viti- 
ate it.     Rohinson  v.  Crowder,  4  M'Cord,  519. 

27.  A  seal  of  the  court,  which  has  been  once 
used  by  being  affixed  to  a  process  which  has 
been  filled  up,  though  not  issued  or  delivered  to 
the  sheriff,  cannot  be  again  used  by  beiuff  de- 
tached, and  affixed  to  another  writ;  and,  if  so 
used,  the  writ  will  be  set  aside.  FUkins  v. 
Brockway,  19  Johns.  170. 


SEAMEN. 

I.    The  Shipping  Articles. 
II.   Hiring  and  Wages. 

III.  Forfeiture  and  Deduction  of  Wages, 

IV.  Liability  of  Seamen  for  EmbexSemeni  oj 

Cargo, 
V.   Revolt  of  Seamen,  ^. 
VI.    Other  Matters. 
yil.   Actions  hy  and  against  Seamen, 

I.   The  Shipping  Articles, 

1.  A  seaman  who  signs  a  contract  to  perform 
a  voyage  is  bound  to  a  specific  performance, 
and  may  not  elect  to  pay  damages  for  non-per- 
formance of  it.  Ex  parte  Pom,  2  Virg.  Cas. 
276. 

2.  Any  stipulations  in  shipping  articles,  which 
derogate  from  the  general  rights  and  privileges 
of  seamen,  will  be  held  void  in  admiralty,  unless 
it  shall  appear  both  that  the  nature  and  operation 
of  the  stipulation  were  fully  explained  to  the  sea- 
men, and  that  an  additional  compensation  was 
allowed,  entirely  adequate  to  the  new  restric- 
tions imposed  thereby.  Brown  v.  Lull,  2  Sum* 
ner,  443.     Harden  v.  Gordon,  2  Mason,  541. 

3.  Thus,  the  following  clause  in  shipping  arti- 
cles was  held  void  :  **  In  case  of  the  said  vessel 
being  taken  or  lost  in  the  course  of  said  voyage, 
no  wages  shall  be  demanded  or  received  by  3ie 
subscnbers,  except  the  advance  wages  received 
by  them  respectively,  at  the  time  of  entry  on 
board ;  and  that,  if  the  said  vesnel  should  be  re- 
strained for  more  than  30  days  at  any  one  time, 
the  waffes  should  cease  during  such  restraint, 
and  no  longer."    Brown  v.  Lnu,  2  Sumner,  443. 
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4.  A  stipulation  that  the  leamen  shall  pay  for 
medical  advice  and  medicines,  without  any  condi- 
tion that  there  shall  be  a  suitable  medicine  chest, 
&e.,  is  void,  as  contrary  to  the  policy  of  the  act 
of  congress.     Harden  ▼.  Gordon,  2  Mason,  541. 

5.  The  act  of  congress  for  the  regulation  of 
seamen,  &c.,  has  not  changed  the  maritime  law, 
except  so  far  as  respects  medicine  and  medical 
advice  where  there  is  a  proper  medicine  chest 
and  medical  directions  on  board  the  vessel.  The 
charges  of  nursing  and  lodging  are  not  affected 
by  the  act.  Ut. 

6.  Where  shipping  articles  have  been  signed 
by  a  seaman  and  delivered  to  the  master,  and  the 
amount  of  wages  is  omitted  by  mistake  or  acci- 
dent, without  fraud,  it  is  competent  to  either 
party  to  show  by  parol  testimony  what  the  con- 
tract was  in  relation  to  wages.  Wiekham  v. 
Blight,  Gilpin,  452. 

7.  If  the  master  of  a  ship,  after  the  commence- 
ment of  the  voyage,  be  by  sickness  disabled  from 
pursuing  it,  and  a  new  master  is  appointed,  the 
shipping  contract  with  the  seamen  is  not  thereby 
dissolved.  U.  States  v.  Hamilton,  1  Mason,  443. 
U.  States  V.  Haines,  5  ib.  272. 

8.  So  of  the  death,  removal,  or  resignation,  of 
the  original  master.  (7.  States  v.  Cassiay,  2  Sum- 
ner, 5»2.     Bray  v.  Skip  Jltalanta,  Bee,  48. 

9.  If,  however,  tne  person  substituted  is 
grossly  incompetent  to  the  duties  of  his  station, 
from  want  of  due  skill,  or  irom  grossly  bad  hab- 
its, or  from  profligate  or  cruel  behavior,  the  sea^ 
men  may  be  justified  in  refusing  to  do  duty,  or 
to  remain  by  the  ship.  U,  States  v.  Cassidy,  2 
Sumner,  582. 

10.  A  seaman  who  has  shipped  without  sign- 
ing the  articles  is  not  subject  to  the  penalties 
and  forfeitures  directed  in  the  act  of  congress 
*'  for  the  government  and  regulation  of  seamen 
in  the  merchant  service,"  but  he  is  subject  to 
those  incurred  under  the  maritime  laws,  which 
are  in  force,  independent  of  the  act  of  congress. 
Jameson  v.  Ship  Regulus,  1  Pet.  Ad.  212. 

11.  The  contract  of  the  seamen  is  not  dissolved 
by  shipwreck;  but  they  are  bound  to  labor  to 
preserve  the  wreck  of  ship  and  cargo ;  and  if 
they  leave  the  ship  without  endeavoring  to  save 
them,  they  deseit  their  duty,  and  may  forfeit 
wages  antecedently  due.  Two  Catherines,  2 
Mason,  319 

12.  A  voyage  in  shipping  articles  f^om  A  to 
B,  or  some  other  port,  for  a  cargo,  and  return  to 
the  United  States,  is  not  ended  on  arrival  at  the 
first  port  of  the  United  States,  unless  it  be  the 
port  of  discharge.     U.  States  v.  Smith,  1  ib.  147. 

13.  If  the  shipping  articles  are  to  the  final  port 
of  discharge,  the  voyage  is  not  ended  until  the 
cargo  is  wholly  unladen.  The  owner  may  order 
the  vessel  from  port  to  port,  until  the  whole  is 
discharged.     U.  States  v.  Barker,  5  ib.  404. 

14.  Where  a  ship  takes  ground  within  her  port 
of  destination,  but,  before  arriving  at  her  place 
of  mooring,  and  afterwards,  without  having 
furled  her  sails  or  cast  anchor,  floats  off,  and 
comes  to  her  moorings,  the  voyage  is  not  ended, 
and,  consequently,  wages  not  earned  until  she 
has  arrived  at  her  moorings.  Taber  v.  Ji'ye,  12 
Pick.  105. 

15.  Shipping  articles  for  a  voyage  **irom  Phil- 
adelphia to  Gibraltar,  other  ports  in  Europe  or 
South  America,  and  back  to  Philadelphia,*'  au- 
thorize a  vovage  directly  from  Gibraltar  to  South 
America,  without  proceeding  to  any  intermediate 
European  port,  but  not  a  return  afterwards  flrom 
South  America  to  a  European  port.  Douglass 
T.  Eyre,  Gilpin,  147. 


16.  Where  shipping  articles  declare  the  voyage 
to  be  **  from  Philadelphia  to  South  America,  or 
any  other  port  or  ports  backwards  and  forwards, 
when  and  where  required,  and  back  to  Philadel- 
phia," it  is  no  violation  of  the  contract  with  the 
seamen  for  the  master  to  proceed  from  South 
America  to  Europe,  and  affords  no  justification 
to  them  for  leaving  the  vessel.  Mage^T*  Moss^ 
Gilpin,  219. 

17.  Where  the  shipping  articles  autboriie  the 
master  to  touch  at  certain  intermediate  ports,  **  or 
as  he  may  direct,"  it  is  no  violation  of  his  con* 
tract  with  the  seamen  to  stop  at  a  place  not 
named,  and  afibrds  no  justification  to  them  for 
leaving  the  vessel.     Wood  v.  The  Jfimrod,  ib.  83. 

18.  Where  the  articles  of  provision  specified 
in  the  act  of  congress  can  be  procured  for  the 
vessel,  no  substitutes  are  allowed.  Skip  Wask' 
ington,  1  Pet.  Ad.  219. 

19.  Where  one  article  of  provision  (bread)  was 
less  than  the  quantity  required  by  the  act  of 
congress,  but  there  was  a  sufficiency  of  the  other 
articles,  the  seamen  recovered  one  third  addi- 
tional wages  on  account  of  such  deficiency. 
Coleman  v   Brig  Harriet,  Bee,  80. 

20.  A  crew  shipped  for  a  voyage,  and  articles 
were  regularly  executed,  fixing  the  rate  of  wages. 
At  an  intermediate  port,  they  compelled  the  mas- 
ter, by  threats  of  desertion,  to  enter  into  new  arti- 
cles at  a  higher  rate  of  wages.  Held,  that  such 
articles  were  void,  as  being  contrary  to  the  policy 
of  the  act  of  congress  of  July  20, 1790,  and  as 
holding  out  inducements,  if  established,  to  a  vio- 
lation of  duty  and  of  contract.  Bartlett  v.  Wy^ 
man,  14  Johns.  260. 

21.  Nor  are  such  articles  binding  on  the 
owners,  the  master  having  no  authority  to  make 
them,  they  being  already  bound  by  the  shipping 
articles  originally  entered  into.  ib. 

22.  Such  promise  is  also  void  for  want  of  con- 
sideration, the  seamen  having  no  right  to  aban- 
don the  voyage,  ib. 

23.  The  written  agreement  or  shipping  articles, 
made  at  the  poK  of  departure,  are  the  only  legal 
evidence  of  the  contract,  and  the  seamen  can 
recover  nothing  but  what  is  specified  therein.  16. 


II.   Hiring  and  Wages. 

24.  Seamen  have  a  triple  security  for  their 
wages;  the  vessel,  the  owner,  and  the  master. 
Bronde  v.  Haven,  Gilpin,  592.  Carey  v.  Sekooner 
Kitty,  Bee,  254. 

25.  Where  the  seamen  sign  a  shipping  paper 
before  the  master,  a  blank  being  left  for  his 
name,  which  was  afterwards  filled  with  his 
name,  he  is  liable  to  them  for  their  wages. 
Mayo  V.  Harding,  6  Mass.  300. 

2S.  The  lien  for  seamen's  wages  attaches  to 
the  ship  and  freight,  and  their  proceeds,  into 
whosesoever  hands  they  may  come,  and  take  pri* 
ority  of  all  other  claims.  Therefore,  the  ship- 
owners are  liable,  though  they  have  received 
certain  instalments  only  of  sums  awarded  under 
a  treaty,  and  not  full  payment;  and  though  a 
proportion  of  this  has  beien  paid  to  the  underwri- 
ters who  had  insured  the  vessel  at  the  time  of 
her  loss.     Brown  v.  Lull,  2  Sumner,  443. 

27.  The  charterers,  and  not  the  general  own- 
ers, of  a  vessel,  are  liable  for  seamen's  wages  on 
the  voyage  for  which  she  is  chartered.  Ooo4» 
ridge  v.  Lord,  10  Mass.  483. 

&.  The  right  of  seamen  to  wages  is  not 
founded  on  tne  articles,  but  in  the  service* 
Maheon  v.  Brig  Glocester,  Bee,  395. 

90   Seamen  s  wages  on  an  illegal  voyage  are 
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no  lien  on  the  Tenel.     The  Langdon  CKmvm,  2 
Mason,  58. 

30.^eamen  cannot  claim  wa^es  for  a  vojaffe, 
in  Tiolation  of  the  slave  trade  acts,  out  of  the 
proceeds  of  the  sale  of  the  forfeited  vessel  in 
the  registry.  The  San  Jago  de  Cuba,  9  Wheat. 
409.  ' 

31.  The  master's  wages  are  a  personal  charge 
on  the  owner,  and  give  no  claim  on  the  vessel. 
PkUlips  V.  The  Scatter good^  Gilpin,  1. 

32.  Mariners  enlisting  on  board  a  ship  of  war, 
or  vessel  belonging  to  a  sovereign  state,  cannot 
libel  against  the  ship  for  wages  due.  Moitez  v. 
The  South  Carolina,  Bee,  422. 

33.  A  contract  for  wages  on  a  voyage  is  ful- 
filled and  terminated  on  the  discharge  of  the  car- 
go at  the  last  port  of  delivery.  Phillips  v.  The 
SeaUergood,  Gilpin,  1. 

34.  The  wages  of  a  mariner  are  due,  according 
to  his  contract,  when  the  voyage  is  ended,  though 
not  payable  until  the  period  allowed  for  collect- 
ing the  freight.  Swift  v.  The  Ship  Happy  Return, 
1  Pet.  Ad.  !&3. 

35.  A  seaman  who,  by  desire  of  the  captain, 
during  the  voyage,  went  on  board  another  vessel, 
which  was  to  act  as  convoy,  is  entitled  to  the 
wages  he  would  have  earned  if  he  had  remained 
on  board  the  ship  that  he  left,  and  no  more,  though, 
by  the  change  of  vessels,  he  was  detained  longer 
than  to  the  close  of  the  voyage  of  the  first  vessel. 
Wilson  V.  Bragdon,  10  Mass.  79. 

36.  As  to  how  claims  for  wages  are  affected  by 
quarrels  and  affrays  between  master  and  marin- 
ers.   See  Thome  v.  White,  1  Pet.  Ad.  168. 

37.  Wages  are  payable  in  10  days  from  the 
end  of  the  voyage ;  but  in  some  cases  15  are  al- 
lowed for  the  discharge  of  the  cargo  and  payment 
of  wages.  Edwards  v.  The  Skip  Susan,  ib.  165. 
And,  on  special  circumstances,  time  beyond  15 
days  will  be  allowed.  Thompson  v.  The  Ship 
Philadelphia,  ib.  210. 

38.  Tne  master  is  liable  for  the  wages  of  mar- 
iners, if  he  admit  them  to  serve  on  board  the 
vessel,  although  they  were  originally  shipped  by 
the  owner.     Parrel  v.  M'Clea,  1  Dall.  392. 

39.  A  seaman  who  returns  to  a  vessel  after  a 
week's  absence  without  leave,  and  continues  dur- 
ing the  rest  of  the  voyage,  is  to  receive  his  wages 
at  the  rate  originally  contracted  for  in  the  ship- 
ping articles,  unless  a  new  contract  is  explicitly 
made.    Snell  v.  The  Independence,  Gilpin,  140. 

40.  A  seaman  whose  wages  have  been  paid  up 
to  the  termination  of  a  voyage,  but  who  after- 
wards remains  on  board  of  the  vessel  moored  at 
the  wharf,  has  no  claim  for  services  which  a  court 
of  admiralty  will  enforce.  Phillips  v.  The  Scat- 
tergoodj  ib.  1. 

41.  It  is  no  objection  to  the  recovery  of  the 
three  months'  advance  wages,  authorized  by  the 
act  of  congress  of  1803,  c.  62,  that  the  name  of 
the  seaman  is  omitted  as  an  American  citizen,  in 
the  list  of  the  crew  certified  from  the  collector's 
office  under  the  act  of  1796,  c.  36,  §  4,  if  he  is 
named  as  an  American  citizen  on  the  master's 
list  of  the  crew.  Ome  v.  Townsend,  4  Mason, 
641. 

42.  Where  a  seaman  engages  for  a  certain 
voyage  at  a  fixed  rate,  his  wages  shall  not  be 
diminished  on  account  of  the  diminution  of  the 
nsks  of  the  voyage  after  its  commencement. 
M'CuUoeh  V.  The  Ship  Lethe,  Bee,  423. 

43.  Nor  shall  the  wages  of  the  ship's  surgeon, 
under  like  circumstances.  5ftato  v.  The  Ship 
Lethe,  ib.  424.  But  otherwise  where  the  risk  is 
diminished  before  the  voyage  commences.  Briee 
T.  The  Jfancy,  ib.  429. 


44.  Where  part  of  a  ship's  crew  had  libelled 
her  in  the  admiralty  for  their  wages,  and  she  was 
sold  upon  a  decree  in  their  favor,  it  was  held, 
that  the  remainder  of  the  crew  had  no  lien  upon 
the  ship,  after  such  sale,  for  their  wages.  Trump 
The  Ship  Thomas,  ib.  86. 

45.  The  proceeds  of  the  sales  of  a  ship,  con- 
demned as  forfeited  by  the  court  of  admiralty, 
are  liable  to  the  seamen's  wages,  in  lieu  of  the 
ship.     Douglass  v.  Roan,  4  Ctul,  353. 

46.  If  a  voyage  be  interrupted  without  fault  of 
the  crew,  they  shall  receive  wages  during  the 
time  they  work  on  board  the  vessel  in  port. 
Bray  v.  The  Ship  Atalanta,  Bee,  48. 

47.  The  sale  of  a  vessel  by  the  owner,  subse- 
quent to  the  making  of  the  shipping  articles,  does 
not  discharge  his  liability  for  the  wages  of  a  sea- 
man, even  though  the  voyage  was  terminated,  or 
the  wages  were  not  demanded  previous  to  the 
»ale.     Bronde  v.  Haven,  Gilpin,  592. 

48.  Where  there  was  a  sale  and  delivery  of  a 
ship  in  a  foreign  port  by  the  master,  and  a  con- 
tract that  the  purchasers  should  victual  and  man 
her,  it  was  held,  upon  these  facts  being  made 
part  of  a  case,  that  the  former  owners  were  not 
liable  for  seamen's  wages  after  this  transaction. 
AspinwaU  v.  Bartlet,  8  Mass.  483. 

49.  In  case  of  the  dissolution  of  the  adventure 
upon  the  homeward  voyage,  seamen  are  entitled 
to  wages  only  for  the  outward  voyage  and  for 
half  the  time  of  detention  at  the  last  port  before 
sailing  for  home.  Locke  v.  Swan,  13  ib.  76. 
Swett  V.  Clark,  15  ib.  173.  Hooper  v.  Perley,  11 
ib.  545.  And  they  are  so  entitled,  even  if  they 
have  entered  into  an  agreement  not  to  demand 
their  wages  until  the  return  of  the  ship  to  her 
port  in  Uie  United  States,  and  the  delivery  of 
cargo.     Svnft  v.  Clark^  15  ib.  173. 

^.  Where  a  voyage  is  broken  up,  not  from 
necessity,  or  in  consequence  of  the  perils  of  the 
sea,  but  from  the  act  of  the  master,  the  seamen 
are  entitled  to  payment  of  their  wages  to  the 
time,  and  also  for  a  reasonable  time  to  be  allowed 
^or  their  return  home.  Sullivan  y.  Morgan,  11 
Johns.  66. 

51 .  A  vessel  sailed,  with  a  cargo,  on  a  voyage 
from  New  York  to  New  Orleans  and  back.  She 
remained  at  New  Orleans  more  than  a  year  after 
her  arrival,  waiting  for  freight,  when  the  master 
discharged  the  seamen,  and  persuaded  them  to 
return  with  him  in  another  vessel  to  New  York, 
to  get  their  wages.  Afterwards  the  vessel  was 
sold  while  at  New  Orleans,  and  went  a  voyage 
to  Liverpool,  and  thence  to  New  York.  Upon 
her  arrival  in  New  York,  she  was  libelled  by  the 
seamen  for  their  wages.  Held,  that  the  forbear- 
ance of  the  seamen  to  libel  the  vessel  in  the  port 
of  their  discharge  was  no  waiver  of  their  lien, 
and  that  they  were  entitled  to  full  wages  to  the 
time  of  their  return  to  New  York.  The  Mary, 
Paine,  180. 

52.  Where  a  vessel,  which  arrived  at  a  foreign 
port,  discharged  her  cargo,  and  remained  there 
some  time  af&r  the  discharge,  is  lost  on  the  home- 
ward voyage,  the  seamen  are  entitled  to  their 
wages  up  to  the  time  of  their  discharge,  but  not 
for  half  the  time  she  afterwards  n  mamed  in  the 
foreign  port.     Bronde  v.  Haven,  Gilpin,  592. 

53.  A  ship  sailed  on  a  voyage  from  Newport  to 
Gibraltar,  and  there  landed  her  cargo,  and  went 
in  ballast  to  Ivica  for  a  cargo,  and,  after  taking  it 
on  board,  proceeded  on  her  homeward  voyage  for 
Providence,  and  was  wrecked  on  an  island  in 
Narra^nsett  Bay,  and  the  cargo  totally  lost,  but 
the  ship's  tackle,  dtc,  were  saved.  Held,  1,  that 
the  seamen  were  entiUed  to  wages  up  to  the  arri 
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Tal  of  the  ship  in  Irica,  and  half  the  time  she  I 
■taid  there;  2,  that  they  were  not  entitled  to 
their  wages  for  the  homeward  voyage,  becaoae 
no  freight  was  earned ;  3,  but  that  the  seamen 
were  entitled  to  salvage  for  saying  the  materials 
of  the  ship.     The  Two  Catherines,  2  Mason,  319. 

54.  A  seaman  signed  articles,  without  reading 
them,  for  a  voyage  from  New  York  to  Archangel 
and  back,  as  represented  to  him,  but  not  in  fact. 
The  vessel  went  to  Sicily,  Sardinia,  and  Mes- 
sina, at  which  places  she  disposed  of  her  outward 
cargo,  and  at  the  latter  place  lay  seven  months 
ana  took  in  her  seturn  cargo.  She  left  Messina 
for  Gottenburg ;  and,  on  her  voyage  thither,  was 
captured,  carried  in,  and  condemned.  Held,  that 
the  seaman  was  entitled  to  wages  to  the  arrival 
and  during  the  stay  at  Messina ;  but  not  from 
Messina,  that  being  a  new  voyage,  and  the  cap- 
ture  put  an  end  to  the  freight  as  well  as  the 
wages  for  that  voyage.  Murray  v.  Kellogg,  9 
Johns.  227. 

55.  But  where  wages  were  allowed  up  to  the 
capture,  in  an  inferior  court,  the  supreme  court, 
on  certiorari,  refused  to  reverse  the  judgment  on 
that  account,  as  the  excess  might  be  but  trifling, 
there  being  no  evidence  of  Uie  time  from  the 
departure  trom  Messina  to  the  capture,  ih. 

66.  Where  a  cargo  is  purchased  at  several 
neighboring  ports,  and  the  vessel  proceeds  to 
each  of  them  to  receive  it,  the  last  port  of  lading 
is  that  to  which  wages  should  be  paid.  Cranmcr 
V.  Gerrum,  2  Pet.  Ad.  391. 

57.  A  ship  earned  freight  at  one  port  of  deliv- 
ery, but  became  unfit  to  proceed  from  a  port  at 
which  she  touched  in  the  progress  of  her  voyage. 
A  seaman  who  refused  to  proceed  in  a  vessel 
provided  for  the  further  transportation  of  the 
cargo  was  allowed  his  wages  to  the  first  port, 
and  for  half  the  time  of  stay  there.  Hindman  v. 
Shaw,  ib.  264. 

58.  Where  a  voyage  was  broken  up  by  seizure 
&T  the  debts  of  the  owner,  wages  pro  tanto  to 
the  time  of  the  seizure  were  allowed,  and  one 
month's  additional  pay.  Wolf  v.  Brig  Oder,  ib. 
261. 

59.  Where  freight  has  not  been  earned,  wages 
are  not  due.    DunneU  v.  Tomhagen,  3  Johns.  154. 

60.  And  it  makes  no  difference  that  there  has 
been  a  salvage  of  part  of  the  cargo ;  for,  as  it 
was  not  delivered  by  the  ship,  no  freight  was 
earned,  ib. 

61.  Seamen,  in  general,  are  not  entitled  to 
wages,  if  no  freight  has  been  earned.  But,  if 
(he  freight  be  lost  by  any  fault  or  wrongful  act 
(if  the  master  or  owners,  or  any  act  of  omission 
on  the  part  of  the  master  or  owners,  over  which 
the  seamen  have  no  control,  they  are  entitled  to 
their  wages.  Hoyt  v.  WU^fire,  3  Johns.  518. 
hard  v.  Goold,  11  lb.  279.  Van  Beuren  v.  fVil- 
tm,  9  Cow.  158. 

62.  Thus  the  plaintiff  shipped  on  a  voyage 
from  New  Tork  to  Newry,  in  Ireland,  and  back 
again  to  New  York  ;  and  the  ship  was  libelled  in 
tiu!  Irish  admiralty  court  by  one  claiming  to  be 
owner,  and  the  crew  discharged  by  the  captain. 
The  ship,  after  being  detained  more  than  a  year, 
was  restored,  but  so  out  of  repair  that  she  was 
abandoned  to  the  insurers,  and  never  returned  to 
New  York.  Held,  that  the  plaintiff  should  re- 
cover his  wages  for  the  return  voyage.  Van 
Beuren  v.  Wilson,  9  Cow.  158. 

63.  Where  the  cargo  and  freight  of  a  vessel 
are  lost  before  the  termination  of  a  voyage,  the 
wages  of  the  seamen  are  also  lost,  and  the  origin- 
al contract  therefor  is  annulled.  Adams  y.The 
Sophia,  Gilpin,  77. 


64.  Where  one  vessel  is  ran  foul  of  and  sank 
by  another  vessel,  the  seamen  are  not  entitled  to 
their  wages,  though  the  owner  of  the  vessel 
which  was  lost  recovers  the  full  value  of  tlie 
vessel  and  cargo,  in  an  action  for  damages.  Per* 
cival  V.  Hickey,  18  Johns.  257. 

65.  Where  a  portion  of  a  vessel  or  her  cargo  is 
saved,  by  the  meritorious  and  extraordinary  ex- 
ertions of  the  seamen,  a  new  lien  arises  thereon 
for  their  wages,  although  the  freight  is  lost,  and 
the  original  contract  annulled.  Adams  v.  Th* 
Sophia,  Gilpin,  77.  DumnsU  v.  Tomhagen,  3 
Johns.  154. 

66.  Seamen  are  entitled  to  their  wages  out  of 
goods  saved,  where  the  vessel  has  been  wrecked. 
Jurgenson  v.  The  Catharina  Maria,  2  PeL  Ad. 
424. 

67.  As  to  what  shall  be  deemed  a  voyage,  and 
in  what  case  mariners  shall  be  entitled  to  wages, 
though  the  vessel  be  lost,  vide  Marshall  v.  Mont' 
gomerv,  2  Dall.  170. 

68.  If,  pending  the  voyage,  there  be  an  inter- 
diction of  commerce  with  the  port  of  destination, 
by  war  or  otherwise,  by  which  the  voyage  is 
broken  up,  no  wages  are  due.  But  if  the  mari- 
ners are  subsequently  retained  by  the  master  to 
refit  the  ship,  they  are  entitled  to  a  reasonable 
compensation.     Ae  Saratoga,  2  Gallis.  164. 

69.  If,  pending  a  voyage,  there  be  an  interdic- 
tion of  commerce,  by  which  the  voya^  is  broken 
up,  and  the  mariners  are  discharged  m  a  foreign 
port,  they  are  entitled  to  the  two  months'  pay 
provided  by  the  act  of  28th  February,  1800, 
c.  62,  and  may  recover  for  it  in  admiralty,   ih. 

70.  A  French  seaman  claimed  his  wages  firom 
a  ship  which  had  changed  her  voyage  from  thsit 
for  which  he  originally  entered,  and  the  court 
decreed  his  wages.  Moran  v.  Baudin,  2  Pet.  Ad. 
415. 

71.  Seamen,  who  are  obliged  to  leave  the  ves- 
sel during  the  voyage  in  consequence  of  the  cru- 
elty of  the  master  and  mate,  are  entitled  to  their 
wages  to  the  time  of  leaving.  Ries  v.  The  PoUy 
and  Kitty,  ib.  420.  Such  seamen  are  entitled  to 
the  full  wages  of  the  voyage.  Ward  v.  Ames,  9 
Johns.  138. 

72.  A  claim  for  wages  and  a  discharge,  by  a 
Swedish  seaman,  in  consequence  of  the  cruelty 
of  the  master,  was  sustained  in  the  admiralty, 
although  it  appeared  that  Swedish  mariners  are 
not  permitted,  by  the  law  of  Sweden,  to  sue  in 
the  courts  of  foreign  nations.  Weiberg  v.  The  St. 
Oloff,  2  Pet.  Ad.  428. 

73.  Assumpsit  lies  to  recover  the  whole  wages 
of  a  seaman  signing  shipping  articles,  who  had 
been  left  sick  in  a  foreign  port,  if  he  received  no 
wages  in  the  vessel  that  brought  him  home. 
Sykes  V.  SummertU,  2  Browne,  2&. 

74.  Where  the  discharge  of  seamen  at  a  foreign 
port,  before  the  termination  of  a  voyage,  is  invoU 
untary  on  their  part,  and  without  reasonable 
cause,  they  are  entitled  to  payment  np  to  the 
time  of  the  arrival  of  the  vessel  at  the  last  port 
of  delivery.     Veaeoek  v.  M'CaU,  Gilpin,  329. 

75.  So  if  they  leave  the  vessel  with  reasonable 
cause,  or  with  the  apparent  assent  of  the  master. 
Magee  v.  Moss,  ib.  219. 

76.  A  seaman,  left  sick  at  a  foreign  port,  might 
have  rejoined  the  ship,  but  would  not.  His  claim 
for  wages  was  alfbwed  only  until  the  time  he 
might  have  rejoined  the  ship.  Williams  v.  Brig 
Hope,  1  Pet.  Ad.  138. 

77.  The  payment  of  three  months*  wages, 
under  the  act  of  28th  February,  1803,  is  con&ed 
to  cases  of  the  voluntary  discharge  of  seamen  in 
a  foreign  port.     Pool  v.  Welsh,  Gilpin,  193. 
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78.  Wiiere  eeamen  are  discharged  abroad, 
without  the  payment  of  the  three  months'  wages 
required  foy  the  act  of  congress  of  28th  February, 
18(13,  c.  69,  on  a  libel  for  wages,  the  court  will 
enforce  the  payment  of  the  three  months'  wares. 
Emerfon  r.  Howland^  1  Mason,  45.  Pool  y. 
Wtlsk^  Gilpin,  193.  Onu  y.  Tinonsend^  A  Mason, 
641. 

79.  Where  a  slaye,  a  seaman,  was  illegally 
discharged  .abroad,  his  master  recoyered  full 
wages  up  to  the  time  when  he  might  haye  re- 
turned to  the  United  States.  Emtrson  y.  Ifov- 
Zand,  1  Mason,  45. 

80.  No  action  can  be  maintained  by  a  seaman, 
discharged,  by  his  own  consent,  in  a  foreign 
country,  under  the  act  of  congress,  (7  Con.  2 
sess.  c.  62,  §  3,)  against  the  owner  of  the  yessel, 
to  recoyer  two  Siirds  of  the  three  months* 
wages  directed  by  that  act  to  be  paid  by  the 
master  of  the  yessel  to  the  American  consul, 
oyer  and  aboye  the  wages  due  to  such  seaman 
at  the  time  of  such  discharge.  Ogdtn  y.  Orr^ 
12  Johns.  143. 

61.  An  American  seaman,  impressed,  and  the 
yessel  allowed  to  proceed,  shall  not  be  allowed 
liis  wages  after  the  impressment.  Watson  y.  Brig 
Rose,  1  Pet  Ad.  132. 

82.  Where,  after  the  commencement  of  the 
yoyage,  seamen  are  taken  by  superior  force  from 
a  yessel  which  afterwards  completes  the  yoyage, 
they  are  entitled  to  wages  till  the  completion  of 
the  ypyage,  deducting  whateyer  they  may  haye 
earned  uler  their  separation  from  the  yessel. 
Singstrom  v.  The  Hazard,  2  ib.  384. 

83.  A  yessel  was  taken  by  a  priyateer,  and 
earned  to  a  port  in  Spain.  The  plaintiff,  a  sea- 
man, was  compelled  to  go  in  the  priyateer.  The 
owners  sbandoned  to  the  insurers  upon  adyice 
of  the  loss.  The  yessel  was  released,  and  per- 
formed her  yoyage,  and  came  home.  The  plain- 
tiff returned  home  as  soon  as  he  was  released. 
It  was  held,  that  he  was  entitled  to  wages  for  the 
whole  yoyage.     Brooks  y.  Dorr,  2  Mass.  39. 

84.  It  was  held,  also,  that  his  claim  was 
against  the  owners,  and  not  the  insurers,  ib. 

85.  Of  the  effect  of  capture  on  the  contract  for 
seamen's  wages.  See  Emerson  y.  Rowland j  1 
Mason,  45. 

86.  A  capture,  unless  followed  by  condemna- 
tion, does  not  dissolye  the  contract  for  mariners* 
wages.  During  the  prize  proceedings  it  is  sus- 
pended, and  upon  a  restitution  it  reyiyes.  The 
Saratoga,  2  Gallis.  164.  WUlard  v.  Dorr,  3  Ma- 
son, 91. 

87.  Where  a  yoyage  is  broken  up  by  the  cap- 
ture and  condemnation  of  the  yessel  by  a  foreign 
power,  the  seamen  cannot  enforce  a  claim  for 
wages,  eyen  though  forbidden  by  the  master  to 
leaye  the  ship.     Lemon  v.  Walker,  9  Mass.  404. 

88.  Owners  were  decreed  to  pay  the  usual 
monthly  wages,  upon  proof  of  the  yoyage,  and  of 
the  mariners'  doing  duty  on  board,  the  yessel 
haying  been  captured. '  Bouysson  y.  Miller,  Bee, 
190. 

89.  A  yessel  had  been  captured  on  her  home- 
ward yoyage,  and  the  seamen  claimed  their 
wages  of*^  the  owners,  which  claim  was  allowed 
to  tne  time  of  the  arriyal  of  the  yessel  at  her  last 
port  of  deliyery,  and  during  half  the  time  of  her 
stay  there.     Cranmer  y.  Oemon,  2  Pet.  Ad.  390. 

90.  If  a  ship,  on  her  outward  yoyage,  is  seized, 
detained,  and  afterwards  restored,  and  she  per- 
forms the  yoyage,  a  seaman  is  entitled  to  his 
wages  for  the  time  of  such  detention ;  but  if  a 
ship  is  detained  in  like  manner  on  her  homeward 
yoyage,  and  is  lost,  a  seaman  loses  his  wages  for 


the  time  of  such  detention.     Hooper  y.  Perley, 
11  Mass.  545,  548. 

91.  A  ship  went  to  a  port  out  of  the  course  of 
the  yoyage  stipulated,  and  there  sold  part  of  the 
cargo.  She  was  afterwards  captured,  and  the 
further  prosecution  of  the  yoyage  thereby  pre- 
yen  ted.  Wages  were  decreed  from  the  time  of 
her  leaying  the  home  port  until  the  partial  sale 
took  place.  Lindsey  y.  The  South  Carolina,  Bee, 
173. 

92.  Where  a  seaman  signed  articles  contain- 
ing a  stipulation  that  no  wages  should  be  paid 
until  the  return  of  the  yessel  to  the  port  of  outfit, 
and  the  yessel  was  captured  before'  her  return, 
wares  were  decreed  to  the  last  port  of  delivery, 
and  half  the  time  the  yessel  staid  there.  John'- 
son  y.  Sims,  1  Pet.  Ad.  215.  Giles  y.  Br^  Cyn- 
thia, ib.  203.  See  GaUotoay  y.  Morris,  3  Yeates, 
445. 

93.  An  American  ship,  having  been  captured, 
was  recaptured,  and  restored  to  the  owners,  on 
payment  of  salvage  :  full  wages  for  the  whole 
yoyage  were  decreed  to  a  seaman,  deducting 
therefrom  his  proportion  of  the  salvage  paid. 
Hart  v.  Ship  Littleiohn,  1  Pet.  Ad.  115.  Hovdand 
v.  Brig  Lavinia,  ib.  123. 

94.  A  ship,  captured  during  her  voyage,  and 
her  crew  taken  out  and  detained  prisoners  of 
war,  was  afterwards  recaptured,  and  proceeded 
on  her  voyage,  the  master  having  hired  a  new 
crew,  and  arrived  at  her  last  port  of  delivery, 
and  earned  freight.  Held,  that  the  seamen  who 
were  taken  out,  though  never  restored  to  the 
ship,  were  entitled  to  wages  for  the  whole  voyage, 
deducting  only  their  proportion   of  the   salvage 

?aid  to  the  recaptors.     Wetmore  v.  Henshaw,  12 
ohns.  324. 

95.  Seamen  were  shipped  for  a  yoyage,  and, 
on  the  outward  passage,  the  vessel  was  captured, 
and  carried  into  the  port  of  the  captors,  where 
the  master  left  her.  She  was  afterwards  re- 
leased ;  and,  instead  of  prosecuting  the  original 
yoyage,  returned  home  with  the  same  crew,  un- 
der Uie  command  of  A,  who  had  sobsequently 
been  appointed  by  the  owners  to  take  charge  of 
the  yessel.  Held,  that  this  was  a  new  and  dis- 
tinct voyage,  and  that  A  was  liable  only  for  the 
wages  arismg  while  he  was  master,  and  not  for 
the  wages  which  had  accrued  while  the  yessel 
was  under  the  former  commander.  Wysham  y. 
Rossen,  11  ib.  72. 

96.  The  capture  of  a  neutral  ship  is  only  a 
suspension  of  the  mariner's  contract  for  wages. 
If  the  ship  is  restored,  and  she  performs  her 
yoyage,  the  contract  is  revived,  and  the  mariner 
becomes  entitled  to  his  full  wages,  if  he  has  re« 
mained  on  board  and  done  his  duty,  or  if,  being 
taken  out,  he  has  been  unable,  without  any  fault 
of  his  own,  to  rejoin  the  ship.  Brown  v.  Lull,  2 
Sumner,  443. 

97.  If  the  ship  is  condemned,  the  contract  is 
dissolved,  and  the  mariner  is  dischar^d  from 
any  further  duty  on  board,  and  loses  his  wages, 
unless  there  is  a  restitution  of  the  property,  or 
of  its  equiyalent  value,  with  an  allowance  of 
fteiffht.  ib. 

96.  In  case  of  a  restitution  in  value,  the  pro- 
ceeds represent  the  ship  and  freight,  and  are  a 
substitute  therefor,  and  subject  to  their  liens,   ih, 

98.  If  freight  is  decreed  for  the  whole  voyage, 
the  mariner  IS  entitled  to  full  wages;  if  for  only 
a  part  of  the  yoyage,  he  is  entitled  only  to  pro 
rata  freight,  unless  under  special  circumstances, 
as  where  he  has  remained  by  the  sb'p  at  the  re- 
quest of  the  master,  ib. 

100.  It  is  the  right  and  duty  of  the  mariners  of 
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a  neutral  ship,  after  capture,  to  remain  by  the 
■hip,  while  there  is  any  hope  of  recovering  the 
property  :  aach  hope  is  generally  gone  when 
there  ia  a  aentence  of  condemnation,  and,  aforH- 
ori^  when  there  ia  a  aale  thereof,  pending  the 
procedinga,  or  under  the  aentence  of  condemna- 
tion. Brovon  v.  LuU^  2  Sumner,  443. 

101.  If  a  neutral  ahip,  after  capture,  ia  con- 
demned and  aold,  and  afterwarda,  on  appeal,  the 
aentence  ia  reveraed,  and  freight  for  the  full 
voyage  ia  allowed  in  damagea,  it  aeema  the  aea- 
men  are  entitled  to  full  wages  for  the  voyage. 
At  all  events,  they  are  entiUed  to  wages  up  to 
the  time  of  the  condemnation,  if  they  remained  by 
the  ship  80  long.    WiUard  v.  Dorr^  3  Maaon,  161. 

102.  Where  a  voyage  is  broken  up  abroad  by 
a  aeizure  for  violating  the  revenue  lawa  of  a  for- 
eign' country,  the  seamen  are  only  entitled  to 
wages  to  the  time  of  the  aeizure.  Oxnard  v. 
Dean^  10  Maas.  143. 

103.  A  mariner,  who  quita  hia  ahip  after  cap- 
ture, without  the  aaaent  of  the  ownera,  and 
where  he  haa  not  been  forced  to  leave  by  the 
captors,  is  not  entitled  to  wages  up  to  the  time 
of  the  capture.     Caiwin  v.  .MaWin,  3  Call,  228. 

104.  If  a  aeaman  dies  before  the  atipulated 
voyage  ia  completed,  bis  repreaentatives  ahall 
have  hia  wages  up  to  the  time  of  hia  death.  Ca^ 
rey  v.  Schooner  KiUy,  Bee,  255. 

105.  The  law  maritime  will  not  suatain  a  claim 
for  wagea  by  the  legal  representstives  of  a  sea- 
man t^yond  the  time  of  his  death,  where  the 
engagement  waa  by  the  month.  Jfattarstrom  v. 
Skip  Hazard,  Bee,  441. 

106.  Where  aeamen  ahipped'  for  the  whole 
voyage,  and  died  before  the  return  of  the  vesael, 
their  administrators  were  allowed  wagea  till  the 
■hip'a  return.  Walton  v.  Ship  J^eptvne^  1  Pet. 
Ad.  142.  Jirmstrovg  v.  Same,  ib.  Scott  v.  Brig 
Cheentoich,  ib.  155.  Sims  v.  Jackson,  ib.  157,  note. 
8.  C.  1  Waah.  C.  C.  414. 

107.  A  mariner  shipped  as  an  able-bodied  sea- 
man, when  in  fact  he  had  a  fatal  disease,  of 
which  he  died  soon  after  the  veaael  sailed.  The 
claim  of  hia  adminiatrator  for  wagea  was  not  al- 
lowed.    WrUer  v.  Ship  Richmond,  2  Pet.  Ad.  263. 

III.   Foffsiture  and  Deduction  of  Wages, 

106.  Mutinoua  and  rebellioua  conduct  of  the 
mariiiera,  if  peraiated  in,  forfeita  their  right  to 
wages.     Relfv.  Ship  Maria,  1  Pet.  Ad.  186. 

109.  A  maater  has  power  to  remit  a  forfeiture, 
and  his  pardon  ia  a  redintegration  of  the  aeaman 
in  the  right  of  wagea.  The  Ship  Mentor,  4  Ma- 
aon, 84. 

110.  Where  the  voyage  waa  ended,  ao  that 
the  maater  might  have  discharged  the  offending 
aeaman,  but  takea  him  on  board  again,  he  haa  no 
right  to  aaaault  and  impriaon  him,  without  any 
new  crime.     Roberts  v.  Dallas,  Bee,  239. 

111.  Repentance  and  tender  of  amends  rein- 
state the  claim  for  wagea  of  aeamen,  which 
have  been  forfeited  by  miaeonduct.  The  Ship 
Mentor,  4  Maaon,  84. 

112.  Seamen's  wages,  forfeited  for  an  offence, 
are  only  auch  aa  are  earned  antecedently,  and 
not  aubsequently  to  the  offence,  ib. 

113.  The  wages  of  seamen  are  forfeited  for 
groaa  offencea,  but  not  for  slight  faulta,  either  of 
negligence  or  disobedience.  There  must  be 
either  an  habitual  neglect  or  diaobedience,  or  a 
■ingle  act  of  a  heinous  and  aggravated  nature,  ib. 

114.  No  facta  of  misbehavior,  or  other  cause 
of  forfeiture  of  wagea,  are  admiaaible  at  the  hear- 
ing on  a  libel  for  wagea,  unleaa  the  anawer  dia- 


tinetly  propounda  them  and  puta  them  in  iasoe. 
Ome  V.  Townsend,  4  Maaon,  541. 

115.  Habitual  drunkenneaa,  if  it  goea  to  estab- 
lish general  incapacity  to  perform  duty,  ia  a 
ground  of  forfeiture  of  wagea ;  otberwlae,  it  goea 
only  to  diminiah  compenaation  for  the  voyage,  ib. 

116.  Wagea  are  not  always  forfeited  by  dia- 
obedience of  ordera,  unattended  by  aggravating 
circumstances.  Drysdale  v.  Schooner  Ranger^ 
Bee,  148. 

117.  A  refusal  to  do  duty,  at  a  moment  of  high 
excitement  from  punishment  inflicted  on  the 
party,  if  not  followed  by  obstinate  perseverance, 
IS  not  a  forfeiture  of  wagea.  Ome  v.  Townsend, 
4  Maaon,  541. 

118.  Where  seamen  had  forfeited  their  wages 
by  misconduct  in  the  voyage,  and  afterwarda 
earned  wagea,  the  court  held,  1,  that  the  ad- 
vance wagea  atipulated  in  the  ahipping  articles 
ahould  be  a  charge  on  the  forfeited  funda ;  2, 
that  money  advanced  in  the  voyage  for  clothes, 
&c.,  and  not  stipulated  for,  should  be  a  charge 
on  the  unforfeited  waj^a;  3,  that  boapi^ 
money  ahould  be  apportioned  pro  rata  on  the 
wages  of  the  whole  voyage.  Ship  Mentor,  4  Ma- 
aon, 102. 

119.  An  assault  by  a  mariner  on  the  captain 
will  produce  a  forfeiture  of  wages,  and  justifies 
the  captain  in  discharging  the  mariner,  unleaa  he 
makea  an  apology.  Buck  v.  Lane,  12  8.  &  R. 
266. 

120.  Half  a  aeaman*8  wa^a  were  decreed  f<v- 
feited  for  the  offence  of  atrikmg  the  maater.  The 
latter  had  inflicted  other  puniahment  for  the  of- 
fence, which  prevented  the  court  from  decreeing 
a  forfeiture  of  the  whole.  Sprague  v.  Cstn,  Bee, 
184. 

121 .  Seamen  deaerting  a  vesael,  under  circum- 
atances  of  distreas  or  danger,  forfeit  their  wages, 
and  are  anawerable  for  the  damagea  which  may 
be  Buatained  in  conaequence  of  the  dereliction  of 
duty.     The  Woodrop  Sims,  2  Pet.  Ad.  393. 

122.  Marinera  forfeit  their  wagea  by  refuaing  to 
unload  the  ahip.     Dixon  v   The  Cyrus,  ib.  407. 

123.  Forfeiture  of  half  the  wagea  waa  decreed 
where  hia  behavior  made  it  neceaaary  to  diamiss 
the  seaman  when  the  voyage  waa  about  half 
performed.  Humphreys  v.  Brig  Jlmerica,  Bee, 
237. 

124.  Seamen  cannot  forfeit  their  wagea  beyond 
the  time  when  they  commit  the  offence  which 
incurs  a  forfeiture.  Dixon  v.  The  Cyrus,  2  Pet. 
Ad.  407. 

125.  To  juatify  the  forfeiture  of  a  aeaman*s 
wages  for  absence,  under  the  provisions  of  the 
act  of  July  20,  1790,  it  ia  indiapenaable  that  there 
be  an  entry  in  the  log-book  of  the  fact,  of  the 
name  of  the  aeaman,  and  of  hia  having  gone  with- 
out leave.  Magee  v.  Moss,  Gilpin,  219.  Wood 
V.  The  Mmrod,  ib.  83  Snell  v.  T%e  Independence, 
ib.  140.  Clouiman  v  Tunison,  1  Sumner,  373. 
Brig  Betsey  v.  Duncan,  2  Waah.  C.  C.  272.  T%e 
Schooner  Phabe  v.  Dignam,  I  ib.  48. 

126.  And  thia,  although  the  abaence  waa  per- 
manent, and  although  it  occurred  after  the  vesael 
arrived  at  the  laat  port  of  delivery.  Knagg  v. 
Goldsmith,  Gilpin,  207. 

127.  Where  a  veaael  arrives  at  the  last  port  of 
deliverv,  and  ia  moored  at  Uie  wharf,  if  a  seaman 
leaves  her  before  the  discharge  of  the  cargo,  a 
deduction  from  his  wages  is  ulowed,  but  not  a 
forfeiture  of  the  whole,  ib, 

128.  The  entry  on  the  log-book  is  alwaya  neces- 
sary evidence  of  the  fact,  uiough  not  conclusive 
MiUone  v.  BeU,  1  Pet  Ad.  139.  Jones  v.  The  Brig 
Phmnix^  ib.  201. 
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129.  Where  the  entry  in  the  loj^-book,  required 
by  the  act  of  the  United  States,  was  defective  as 
to  the  point  of  the  seaman's  absence,  a  partial  for- 
feiture of  wagres  was  decreed  from  other  cTidence. 
Herron  v.  Schooner  Ptggy%  Bee,  57. 

130.  An  alteration  of  the  voyage  excuses  the 
mariners  for  leaving  the  vessel.  Potter  v.  AUin^ 
2  Root,  63. 

131.  A  change  of  voyage  from  that  specified  in 
the  shipping  articles  must  be  actually  resolved 
on  and  known  to  a  seaman,  to  authorize  him  to 
leave  a  vessel  without  forfeiting  his  wages. 
Douglas  V.  Eyre,  Gilpin,  147. 

1&.  The  penalty  of  forfeiture,  prescribed  in  the 
2d  section  of  the  act  of  congress  of  1790,  applies 
to  seamen  who  desert  or  escape  before  the  com- 
mencement of  the  voyage,  and  the  5th  section  to 
those  who  absent  themselves  after  its  commence- 
ment.    Cotel  r.  HiUiard^  4  Mass.  664. 

133.  Desertion,  during  the  voyage,  with  an  in- 
tention to  abandon  the  ship  and  we  service,  is, 
by  the  maritime  law,  a  forfeiture  of  all  wages  an- 
tecedently due.  Cloutman  v.  Tunieon,  1  Sumner, 
373. 

134.  But  if,  after  desertion,  a  seaman  offers  to 
return  to  duty  in  a  reasonable  time,  and  repents 
of  the  offence,  the  roaster  is  bound  to  receive  him 
back,  unless  his  previous  misconduct  justifies  his 
discharge,  ib, 

135.  And  if  they  are  again  received  on  board, 
it  is  a  pardon  and  waiver  of  the  forfeiture.  Whit' 
ton  V.  ThB  Brig Commerce^l  Pet.  Ad.  160.  White- 
man  V.  The  Ship  Jfqftune^  ib.  180. 

136.  If  a  captain  voluntarily  discharge  a  sea- 
man guilty  of  mutinous  and  disobedient  conduct, 
and  promise  to  pay  his  wages,  it  is  a  waiver  of 
the  forfeiture.    Austin  v.  Dewey,  1  Hall,  238. 

137.  Desertion,  to  work  a  forfeiture  of  wages, 
either  by  the  maritime  law  or  by  the  act  of  con- 
gress, must  be  during  the  voyage  and  before  it  is 
ended.     Cloutman  v.  TVmwon,  1  Sumner,  373. 

138.  And  the  voyage  is  ended  when  the  ship 
has  arrived  at  her  proper  port  of  destination,  and 
is  moored  in  safety  in  the  accustomed  place,  al- 
though her  cargo  is  not  delivered,  ih. 

139.  To  justify  seamen  for  leaving  a  vessel,  be- 
fore the  termination  of  the  voyage,  on  account  of 
the  cruelty  of  the  master,  it  must  be  apparent 
that  they  could  not  remain  without  extreme  dan- 
ger to  their  personal  safety.  Magee  v.  The  Moss, 
Gilpin,  2]  9. 

140.  Seamen  absent  from  a  ship,  without  any 
fault  of  their  own,  are  nevertheless  entitled  to 
full  wages.  Five  Seaman  v.  Fair  American,  Bee, 
1.34. 

141.  A  British  seaman  does  not  forfeit  his 
wages,  under  the  act  2d  George  2,  merely  by 
coming  on  shore  to  demand,  legally,  payment  of 
his  wages  ;  but  this  must  be  done  within  48  hours. 
Bahhel  v.  Gardner,  ib.  87. 

142.  Seamen  are  bound  to  remain  with  a  neu- 
tral ship,  carried  by  a  belligerent  party  into  a 
port  of  the  captors  for  adjudication.  Boardman 
V.  The  Brig  Elizabeth,  1  Pet.  Ad.  128. 

143.  A  voluntary  abandonment  of  their  duty, 
in  this  respect,  amounts  to  a  desertion  and  for- 
feiture of  their  wages,  ib.  But  where  they  are 
prevented  from  remaining  on  board,  either  by  the 
captors  or  the  master,  they  are  not  chargeable 
with  any  consequences,  ib. 

144.  A  forfeiture  of  two  months*  pay  was,  un- 
der the  circumstances,  deducted  for  absence  of  a 
second  mate,  without  leave,  during  unlivery  of 
the  ship.     Cloutman  v.  Tunison,  1  Sumner,  373. 

145.  A  seaman  signed  shipping  articles,  en- 
gaging not  to  absent  himself  from  the  vessel 


without  leave,  **  until  the  voyage  was  ended,  and 
the  vessel  discharged  of  her  cargo."  On  the 
ve8ser»  arriving  at  her  last  port  of  discharge,  and 
being  there  safely  moored,  he  refused  to  remain 
and  assist  in  discharging  the  cargo,  but  absented 
himself  without  leave.  Held,  that  the  provision 
was  not  illegal,  and  that  by  such  desertion  he 
had  forfeited  his  wages.  Webb  v.  Duckingfield^ 
13  Johns.  390. 

146.  "Where  a  vessel  was  compelled,  in  conse- 
quence of  springing  a  leak,  to  put  back  for  re- 
pairs, and  the  seamen  made  no  application  for 
repairs,  under  the  laws  of  the  United  States,  but 
the  owners  voluntarily  made  repairs,  and  the  ves- 
sel, afler  the  repairs,  was,  in  the  opinion  of  the 
master  carpenter  and  three  ship-builders,  per- 
fectly seaworthy,  though  seven  journeymen  car- 
penters were  of  opinion  that  she  was  not  sea- 
worthy, and  on  that  ground  the  crew  refused  to 
proceed  on  the  voyage  ;  held,  that,  no  freight 
havinff  been  earned,  and  the  loss  of  the  voyage 
not  bemg  imputable  to  the  master  or  owners,  the 
seamen  were  not  entitled  to  wages;  and  that 
they  could  not  set  up  the  opinion  of  the  journey* 
men  to  excuse  the  breach  of  their  contract,  and 
justify  the  demand  of  wages.  Porter  v.  Andrews^ 
9  ib.  350. 

147.  Where  a  mariner  shipped  on  a  voyage 
^*  from  Boston  to  the  Pacific,  Indian,  and  Chinese 
Oceans,  or  elMwhere,  on  a  trading  vovage,  and 
from  thence  back  to  Boston,*'  two  months'  wages 
to  be  paid  on  arrival  at  Canton,  held,  that  the 
outward  voyage  terminated  at  Canton,  and  that 
it  was  not  a  desertion  in  a  mariner  to  leave  the 
ship  there,  and  refuse  to  return  to  the  north-west 
coast.     Breton  v.  Jones,  2  Gallis.  477. 

148.  A  master  has  no  ri^ht  to  withhold  a  part 
of  the  seamen's  wages,  to  mdemnify  the  owners 
against  damages  claimed  in  a  suit  depending  at 
common  law.  The  Ship  Washington,  1  Pet.  Ad. 
219. 

149.  Where  a  vessel  is  detained  in  port  by  the 
wrongful  absence  of  a  seaman,  a  deduction  from 
bis  wages  is  allowed  to  the  amount  of  loss  ac- 
tually sustained.  Brown  v.  The  J^eptune,  Gil- 
pin, 89. 

150.  Where  a  vessel  is  detained  bythe  refusal 
of  the  seamen  to  work,  they  are  to  be  charged 
with  the  demurrage,  and  the  proportion  of  each 
seaman  who  refused  is  to  be  deducted  fVom  his 
wages.     Snell  v.  The  Independence,  ib.  140. 

151.  The  police  costs  and  charges,  incurred  by 
a  seaman  for  improper  conduct. while  on  shore, 
are  to  be  deducted  from  his  wages,  ib. 

152.  The  charge  for  a  person  necessarily  em- 
ployed in  the  place  of  a  seaman  absent  without 
leave,  is  to  be  deducted  from  his  wages,  ib. 

153.  The  charge  for  a  person  necessarily  em- 
ployed in  the  place  of  a  seaman,  who  has 
voluntarilv  absented  himself,  and  has  been  ap- 
prehendedf  and  detained  in  jail,  is  to  be  deducted 
from  his  wages.  Brower  v.  TAs  Maiden,  ib.  294. 
Pierce  v.  Patton,  ib.  436. 

154.  Where  a  seaman  who  has  signed  ship- 
ping articles  voluntarily  absents  himself  from 
the  vessel  in  a  port  of^  the  United  States,  an 
entry  may  be  made  in  the  log-book,  and  his  wages 
forfeited  according  to  the  provisions  of  the  5th 
section  of  the  act  of  20th  July,  1790,  or  he  may 
be  apprehended  and  detained  in  jail  until  the  ves- 
sel is  ready  to  proceed  on  her  voyage,  according 
to  the  provisions  of  the  7th  section  of  that  act. 
Brower  v.  The  Maiden,  ib.  294. 

155.  Where  a  seaman  is  apprehended  and  de- 
tained in  jail  until  the  vessel  is  ready  to  proceed 
on  her  voyage,  he  does  not  forfeit  his  wages,  bat 
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the  cost  of  his  commitme&t  and  support  in  jail  is 
to  be  deducted  from  them.  Brower  ▼.  The  Maiden, 
Gilpin,  294.  Pierce  v.  PaUon,  ib.  436.  f^ood  ▼. 
The  Jfimrod^  ib.  83. 

156.  The  practice  of  imprisoning  disobedient 
seamen  in  foreign  jails  is  of  doubtful  legality,  and 
to  be  justified  only  by  extreme  necessity.  niUon 
y.  The  Marvy  ib.  31.    Magee  y.  Tke  Moss,  ib.  219. 

157.  If  the  imprisonment  of  seamen  in  a  for- 
eign port  is  improper,  the  expenses  of  it,  or  of  the 
employment  of  a  person  in  his  stead,  are  not  to 
be  deducted  from  his  wages.  Wilson,  y.  The 
Maryj  ib.  31. 

158.  Where  a  seaman  is  imprisoned  b^  the  au- 
thorities of  a  foreign  country,  for  a  yiolation  of  its 
laws,  the  costs  and  charges  may  be  deducted 
from  his  wages ;  but  not  so  where  he  is  impris- 
oned at  the  instance  of  the  master  of  the  yessel. 
Magee  y.  The  Moss^  ib.  219. 

159.  Under  the  act  of  congress,  authorizing 
the  commitment  of  a  seaman  until  the  ship  pro- 
ceeds on  her  yoyage,  or  until  the  master  requires 
his  discharge,  the  person  committed  cannot  be 
kept  in  imprisonment  after  the  yessel  to  which 
he  belongs  has  gone  to  sea.  State  y.  Patterson. 
Charlt  311. 

..V.     Liatnlity  of  Seamen  for  Embezzlement  of 

Cargo, 

160.  Officers  and  seamen  are  bound  to  remain 
by  the  ship,  and  deliyer  the  cargo.  If  they  do 
not,  they  are  liable  for  damages  to  the  owner. 
Cloutman  y.  Tunison^  1  Sumner,  373. 

161.  Where  articles  belonging  to  the  cargo  are 
embezzled  by  the  fraud  or  negligence  of  a  sea- 
man, he  is  chargeable  for  tbie  yalue,  and  the 
amount  may  be  deducted  from  his  wages.  Edr 
woards  y.  Sherman,  Gilpin,  461. 

162.  If  any  part  of  the  cargo  be  missing,  all 
the  seamen  shall  contribute  to  make  it  good,  un- 
less the  guilt  can  be  proyed  upon  particular  per- 
sons. Frederick  y.  Brig  Fanny,  Bee,  2^.  But 
see  Spurr  y.  Pearson,  1  Mason,  104. 

163.  But  proof  will  be  admitted  to  show  the 
innocence  of  any  accused.  SuJUvan  y.  Ingram 
ham.  Bee,  182.  Edwards  y.  Sherman,  Gilpin,  461. 

164.  A  seaman  absent  during  the  time  of  an 
embezzlement  on  board  a  ship  is  not  excused 
from  contribution.  Cranmer  y.  Shi-p  Fair  Jlmeri' 
can,  1  Pet.  Ad.  242. 

165.  Persons  not  belonging  to  the  crew  were 
employed  in  a  foreign  port  to  assist  in  lading. 
The  crew  occasionally  worked  with  them,  and  a 
part  of  the  cargo  assigned  to  the  strangers  to  be 
stowed  was  plundered.  Held,  that  the  crew 
must  contribute  to  the  loss  out  of  their  wages. 
Ship  Kensington,  ib.  239. 

166.  A  seaman  is  chargeable  for  the  yalue  of 
articles  lost  by  his  inattention  or  carelessness; 
and  the  amount  may  be  deducted  from  his  wages. 
Brown  y.  The  JiTeptune,  Gilpin,  89. 

167.  Where  a  cask  of  wine  was  lost,  in  hoist- 
ing it  on  board,  by  a  casualty,  the  mate  being 
present  and  superintending  the  receiying,  it  was 
neld,  that  his  wages  must  contribute  for  the  loss. 
Wilson  y.  Brig  Belvidere,  1  Pet.  Ad.  258. 

168.  Where  the  mate  and  two  seamen  were 
sent  from  the  ship  on  shore  with  a  boat,  and  one 
of  the  hands  was  detached  on  the  business  of  the 
ship  from  the  boat,  and  ailerwards,  the  mate  and 
the  other  seaman  haying  left  the  boat,  it  was 
stolen,  held,  that  the  sailor  detached  was  not 
responsible,  but  the  whole  was  chargeable  to  the 
mate  and  negligent  seaman.  Knapp  ▼.  Brig 
EUza  and  Sarah^  ib.  200. 


169.  A  slaye  entered  onboard  as  a  seaman,  and 
escaping  from  the  yessel,  «hall  not  occasion  a 
deduction  from  the  wages  of  the  rest  by  way  of 
contribution.     Carey  y.  Schooner  Kitty^  Bee,  255. 


V.    Revolt  of  Seamen,  ^e, 

170.  An  endeayor  to  commit  a  reyolt  is  an  of 
fence  within  the  12th  section  of  the  act  of  1790, 
c.  9,  if  committed  in  a  foreign  port.  The  section 
does  not  confine  the  penalty  to  cases  on  the  high 
seas.  U.  States  y.  Keefe,  3  Mason^  475.  U,  States 
y.  Hamilton,  1  ib.  443. 

171.  If  the  crew  combine  together  not  to  do 
duty,  it  is  an  endeayor  to  make  a  reyolt  within 
the  crimes  act  of  1790,  c.  9,  (36,)  §  12,  although 
no  orders  are  actually  giyen  anerwards.  U.  States 
y.  Barker,  5  ib.  404.     U.  States  y.  Gardner,  ib.  402. 

172.  To  constitute  an  endeayor  to  commit  a 
reyolt,  within  the  crimes  act  of  1790,  c.  36,  it  is 
necessary  that  there  should  be  some  effort  or  act 
to  stir  up  others  of  the  crew  to  disobedience  of 
the  master.  U.  States  y.  Savage,  5  ib.  460.  U. 
States  y.  Kelley,  11  Wheat.  417. 

173.  To  constitute  a  confinement  of  the  mas- 
ter, within  the  puryiew  of  the  crimes  act  of  1790, 
c.  36,  it  is  sufficient  that  there  is  a  personal  sei- 
zure or  restraint  of  the  master,  although  it  may 
be  for  the  purpose  of  inflicting  personal  chastise- 
ment upon  tho'  master.  U.  States  y.  Savage,  5 
Mason,  460.  / 

174.  Any  confinement  of  the  master,  whether 
by  depriying  him  of  the  use  of  his  limbs,  or  by 
shutting  him  in  the  cabin,  or,  by  intimidation, 
preyenSng  him  from  the  free  use  of  eyery  part 
of  the  yessel,  amounts  to  a  confinement  in  con- 
templation of  law.  U.  States  y.  Smith,  3  Wash 
C.  C.  78. 

175.  An  endeayor  to  make  a  reyolt  within  the 
act  of  30th  April,  1790,  c.  9,  §  12,  is  an  endeayor 
to  excite  the  crew  to  oyerthrow  the  lawful  au- 
thority and  command  of  the  master  and  officers 
of  the  ship.  It  is,  in  effect,  an  endeayor  to  make 
a  mutiny  among  the  crew  of  the  ship,  ib,  1  Ma- 
son, 147. 

176.  A  refusal  of  seamen  to  do  their  duty,  on 
account  of  a  deviation  from  the  yoyage  in  the 
shipping  articles,  does  not  amount  to  an  endeayor 
to  commit  a  reyolt,  under  the  act  of  congress  of 
1835,  c.  40.  </.  States  y.  Matthews,  2  Sumner, 
470. 

177.  To  sustain  an  indictment  for  an  endeayor 
to  commit  a  reyolt,  under  the  act  of  congress  of 
1835,  c.  40,  §  2,  there  must  haye  been  a  con- 
federacy or  combination,  between  two  or  more 
seamen,  to  refuse  to  do  farther  duty  on  board  the 
ship,  and  to  resist  the  lawful  demand  of  the  offi- 
cers.     U.  States  y.  Cassidy,  ib.  582. 

178.  To  authorize  a  conyiction,  under  the  act 
of  congress  of  1835,  c.  40,  §  3,  for  the  punish- 
ment of  certain  maritime  offences,  two  things 
must  be  shown  :  first,  malice,  or  hatred,  or  re- 
yenge ;  and,  secondly,  a  want  of  justifiable  causa 
to  inflict  the  injury.  U.  States  y.  Taylor,  2  ib. 
584. 

179.  The  word  '<  malice,*'  in  the  act,  signifies 
wilfulness,  or  a  wilful  intention  to  do  a  wrongful 
act.  ib. 

180.  On  an  indictment  for  an  endeayor  to  com- 
mit a  reyolt,  against  the  12th  section  of  the 
crimes  act  of  17^,  c.  36,  it  is  a  sufficient  defence, 
that  it  was  an  endeayor,  on  the  part  of  the  parties 
accused,  to  compel  the  master  to  return  to  port 
on  account  of  the  unseaworthiness  of  the  yessel, 
if  they  acted  bona  fide,  and  the  yessel  is  actually 
unseaworthy.     U.  States  r.  Ashton,  ib.  13. 
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Ibi*  So,  if  ther  act  bottafide  and  upon  reason- 
able  grroandfl  and  apparent  unseaworthinesB,  and 
it  is  doubtful  whether  the  vessel  be  seaworthy  or 
Dot.  If,  however,  the  vessel  is  clearly  seaworthy, 
it  is  no  defence,  ib, 

182.  Where  the  master  directed  one  of  his 
crew  to  be  punished  for  gross  misbehavior,  and 
the  crew  interposed,  and  prevented  the  infliction 
of  the  punishment,  compelling  the  master,  by 
acts  of  violence  and  intimidation,  to  desist  there- 
from, it  was  held  an  endeavor  to  commit  a  re- 
volt, within  the  act  of  congress  of  1790,  c.  9, 
(36,)  §  12.    U.  Statnf  V.  Momson,  1  Sumner,  448. 

183.  It  is  not -necessary,  to  bring  the  offence 
within  the  act,  that  there  should  be  any  previous 
deliberate  combination  for  mutual  aid  and  en- 
couragement, or  any  preconcerted  plan  of  opera- 
tions, ib. 

184.  If  the  crew  of  a  ship,  having  sigrned  ship- 
ping articles  for  the  voyage,  under  a  particular 
master,  who  is  succeeded  by  a  new  master,  on 
account  of  the  sickness  of  the  former,  or  for  any 
other  reasonable  cause,  combine  together  to  re- 
fuse all  duty  on  board,  and  to  ref\ise  obedience 
to  the  new  master,  that  is  an  endeavor  to  make 
a  revolt,  within  the  meaning  of  the  crimes  act 
of  179(),  c.  9,  (36,)  §  12.  U,  States  v.  Haines,  5 
Mason,  272. 

185.  A  seaman,  who  caused  a  mutiny  on  board 
of  a  privateer,  for  which  he  was  imprisoned  dur- 
ing the  remainder  of  the  cruise,  and,  upon  coming 
home,  was  convicted  and  corporally  punished 
by  sentence  of  a  court-martial,  is,  nevertheless, 
entitled  to  his  share  of  prize-money  earned  be- 
fore the  mutiny.  Luse&mb  v.  Prince.  12  Mass. 
676. 


VI.    Other  MaUers, 

186.  The  advice  of  an  American  consul,  in  a 
foreign  port,  pTce  to  the  master  of  a  vessel  no 
Justification  ror  an  illegal  act.  Wilson  v.  Brig 
JUary,  Gilpin,  31. 

167.  As  to  the  rights  and  duties  of  masters  as 
to  the  punishment  of  seamen,  see  U.  States  v. 
Freeman,  4  Mason,  508.  Atrtson  v.  Skip  Aurora, 
Bee,  161. 

188.  The  master  of  a  vessel  has  a  right,  during 
the  voyage,  to  punish  a  seaman,  by  corporal  chas- 
tisement, for  disobedience  to  any  reasonable  com- 
mand, and  for  insolence,  and  other  offences,  ^t- 
chadson  v.  Denison,  3  Day,  294. 

189.  The  master  may  confine  a  refractory  sea- 
man  on  board  of  his  vessel,  inflict  reasonable 
personal  correction,  or  discharge  him  without 
payment  of  his  wtures,  according  to  the  enormi^ 
of  his  offence.     wUson  v.  The  Mary,  Gilpin,  31. 

190.  The  master  of  a  vessel,  while  at  sea,  has 
a  right  to  give  a  seaman  moderate  correction, 
and,  in  case  of  mutinous  conduct,  he  may  sup- 
press it  in  the  best  mode  he  can ;  and  therefore 
he  may  use  a  greater  degree  of  violence  on  such 
occasions  than  when  there  is  misbehavior  only. 
V,  States  V.  Wiekham,  1  Wash.  C.  C.  316. 

191.  The  master,  when  on  board,  has  gen- 
erally the  sole  authority  to  authorize  punishment 
to  be  inflicted  on  any  of  the  crew ;  and  if  he  is 
present  when  any  punishment  is  inflicted  by  n 
subordinate  officer,  and  can  prevent  it,  and  does 
not,  he  is  personally  responsible  for  the  BiCt. 
Neither  the  mate  nor  any  subordinate  offioer  has 
authori^  to  punish  any  seaman,  even  ibr  im- 
proper  behavior  or  misconduct  to  himself  per- 
sonally, when  the  master  is  on  board,  except  by 
the  authority,  express  or  implied,  ef  the  master, 
or  when  the  neeessities  «f  the  «liip*8  serviot  re- 
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quire  instantaneous  punishment,  as  by  blows  or 
otherwise,  to  compel  a  seaman  to  do  his  duty. 
V,  States  V.  Taylor,  2  Sumner,  584. 

192.  In  the  absence  of  the  master,  the  next 
highest  officer  on  board  succeeds  to  his  rights 
and  authority  pro  tempore,  so  far  as  they  are 
necessary  for  the  performance  of  the  ship  s  du- 
ties, ib. 

193.  A  master  of  a  ship  has  authority  to  confine 
his  seamen  in  a  common  jail,  in  a  foreign  port, 
for  offences  and  misconduct,  in  extreme  cases, 
and  where  the  proper  correction  or  punishment 
cannot  be  effectual  on  shipboard.  V.  States  v. 
Ruggles,  5  Mason,  192. 

1^.  Seamen  cannot  insure  their  wages. 
Af 'QtttrA  V.  Ship  Penelope,  2  Pet.  Ad.  276. 

195.  Wages,  otherwise  lost,  were  claimed  be- 
cause the  owners  had  received  insurance  on  the 
freight,  but  the  claim  was  refused,  ib. 

196.  Want  of  honesty  is  a  disqaalifieation,  and 
not  a  pardonable  fault,  in  a  steward.  Black  v. 
Ship  Louisiana,  ib.  268. 

197.  Remnants  of  ship  stores  are  not  perqui- 
sites of  the  steward,  ib. 

198.  Cooks  have  no  right  to  the  slush  of  a  ship. 
Parker  v.  Ship  Calliove,  ib.  272. 

199. '  Seamen  of  tne  United  States,  put  on 
board  a  vessel  of  the  United  States  bv  a  consul 
in  a  fbreign  port,  are  within  the  meanmg  of  the 
act  of  conffress  entitled  "  An  Act  for  the  pun- 
ishment of  certain  crimes  against  the  United 
States,"  and  they  are  bound  by  the  same  obliga- 
tions which  exist  in  the  case  of  articled  seamen. 
U,  States  V.  Sharp,  Pet.  C.  C.  118. 

200.  A  seaman,  whose  feet  are  frozen  while  m 
the  service  of  the  ship,  before  he  is  discharged 
f^om  ti)e  ship,  on  the  return  vovage,  at  the  home 
port,  is  entitled  to  be  cured  at  the  ship's  expense, 
and  it  is  a  charge  upon  the  ship.  Reed  v.  Can~ 
field,  1  Sumner,  195. 

201.  Where  seamen  have  been  turned  offfirom 
an  armed  vessel  without  their  consent,  and  with- 
out lawful  cause,  they  are  entitled  to  their  shares 
of  prizes  taken  during  the  voyage  for  which  thev 
shipped.  Mahoon  v.  The  Glocester,  2  Pet.  Ad. 
403. 

202.  The  defendant,  by  his  clerk,  requested  the 
admission  of  a  foreign  seaman  into  the  Charles- 
ton Marine  Hospital,  (for  which  a  charge  of  7S 
cents  a  day  is  authorized  by  congress,)  and,  in 
default  of  the  foreign  captain,  he  was  held  liable 
for  the  amount  due.  City  Council  v.  Boyd,  1 
Rep.  Con.  Ct.  353. 

203.  Where  a  seaman  is  disabled  by  accident, 
in  the  actual  discharge  of  his  duty,  he  is  to  be 
cured  at  the  expense  of  the  ship.  Holmes  v. 
Hutchinson,  Gilpm,  447. 

204.  Where  a  seaman  contracte  disease  by  his 
own  vices  or  faulte,  and  in  defiance  of  the  coun- 
sel and  command  of  his  superior  officers,  the 
vessel  is  not  chargeable  for  the  expense  of  his 
cure.    Pierce  v.  Patten,  ib,  435. 

205.  Where  a  seaman  is  taken  on  shore,  in  it 
fbreign  port,  at  his  own  solicitation,  from  a  vessel 
properly  provided  with  a  chest  of  medicines,  and 
there  receives  medical  attendance  and  advice,  the 
eocpenses  thereof  are  to  be  deducted  from  his 
wages,  ii, 

206.  Where  a  seaman,  in  a  foreign  port,  con- 
tracte an  ordinary  disease,  without  any  fault  of 
his  own,  and  remains  on  board  a  vessel  which  Is 
properly  provided  with  a  chest  of  medicines,  the 
expenses  fbr  the  advice  and  attendance  of  a  phy- 
sician, if  evidently  necessary  for  the  safety  of 
his  life,  are  to  be  deducted  fW>m  his  wages. 
Bolmes  v.  Hutchinson,  ib.  447. 
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207.  The  expense  of  curing  a  sick  seaman,  in 
the  course  of  the  Tojage,  is  a  charge  on  the  ship, 
by  the  maritime  law ;  and  in  this  charge  are  in- 
eluded,  not  only  medicines  and  medicu  advice, 
but  nursinv,  diet,  and  lodging,  if  the  seaman  be 
carried  aahore.  Harden  t.  Gordon^  2  Mason, 
541. 

208.  If  a  seaman,  shipping  at  Philadelphia, 
runs  awav  at  Chester,  below,  his  surety  is  liable, 
under  §  2  of  the  act  of  congress  of  26th  July, 
1790.    Behncke  y.  King,  9  S.  &  R.  151. 

209.  The  language  of  the  crimes  act  of  1825, 
c.  276,  §  10,  in  reference  to  puttmg  seamen  on 
shore  in  foreign  ports,  applies  to  all  seamen  con- 
stituting a  part  of  a  crew  of  an  American  ship, 
whether  foreigners  or  natives.  U.  States  v.  Cof- 
fin, 1  Sumner,  394. 

210.  '« Justifiable  cause,"  in  such  act,  does  not 
mean  such  a  cause  as,  in  the  mere  maritime  law, 
might  authorize  a  discharge,  but  a  case  of  moral 
necessity,  for  the  safety  of  the  ship  and  crew, 
and  the  due  performance  of  the  voyage,  ib. 

211.  '*  Maliciously,'*  in  the  act,  means  wil- 
fully, against  a  knowledge  of  duty,  ib,  U.  States 
V.  KuggUs,  5  Mason,  192. 

212.  Stimhle,  that  a  mate  is  a  seaman,  within 
the  crimes  act  of  1790,  c.  36,  §  12.  Galloway  v. 
Morris,  3  Teates,  445.  U,  States  v.  Savage,  5 
MsBon,  460.  But  see  Ely  v.  Pe^k,  7  Conn. 
239. 

213.  The  master  has  authority  to  displace  the 
mate,  and  all  other  subordinate  officers,  during 
the  vo^rage.  If  he  abuses  the  authority,  he  is 
responsible  for  the  wrong.  U,  States  v.  Savage, 
5  Mason,  460. 

214.  If  the  mate  act  so  improperly  as  to  justify 
the  master  in  dismissing  and  degrading  him  from 
his  office,  he  is  not  entitled  to  his  wages.  But 
if  he  be  improperly  dismissed,  he  is  entitled  to 
them,  and  is  not  tiound  to  perform  the  duties  of 
a  conmion  seaman.  Thompson  v.  Buseh,  4  Wash. 
C.  C.  338. 

215.  If  a  mate,  upon  the  death  of  the  master, 
succeeds  to  the  command  of  the  ship,  he  does 
not  thereby  lose  his  character  as  mate,  and  may 
sue  in  the  admiralty  for  his  wages.  Brig  George, 
1  Sumner,  151. 

216.  He  is  also  entitled  to  be  cured  at  the  ex- 
pense of  the  ship,  in  the  same  manner  as  a  sea- 
man ;  and  if  he  is  put  on  shore  on  account  of 
sickness,  for  the  convenience  of  the  ship,  his 
expenses  for  medicines,  &c.,  are  to  be  borne  by 
the  ship-owner,  ih.  And  it  seems  the  same  rule 
applies  to  the  master,  ib, 

217.  Where  a  seaman  is  appointed  to  act  as 
mate  of  a  vessel  by  the  master,  during  a  voyage, 
he  may  be  removed  by  the  master  for  incompe- 
tency, and  is  not  entitled  to  any  other  wages  than 
those  originallv  contracted  for.  Wood  y.The  Mm- 
rod,  Gilpin,  83. 

218.  It  is  a  mixed  question  of  law  and  fact 
whether  a  mate  is  bound  to  obey  the  order  of  the 
master,  when  commanded  to  punish  a  mariner. 
Frost  V.  Hammatt,  11  Pick.  74.  So,  also,  whether 
the  mate  used  any  unnecessary  violence  in  in- 
flicting punishment,  ib, 

VII.    Actions  by  and  against  Seamen, 

219.  In  courts  of  admiralty,  seamen  may  sue 
jointly  for  their  wages,  though  they  cannot  at 
common  law.  Oliver  v.  Mexander,  6  Pet.  143. 

220.  Though  seamen  may  join  in  admiralty,  in 
a  suit  for  wages,  a  decree  against  one  does  not 
affect  the  claims  of  the  rest.  to. 

221 .  A  seaman  may  sue  for  wages  in  a  foreign 


port,  though  he  has  signed  articles  agreeing  not 
to  commence  such  suit,  provided  the  captain 
changes  the  voyage  aiVer  such  articles  are  signed, 
and  promises  to  pay.  Vibvs  v.  Witting,  2  Yeates, 
350. 

222.  Loss  or  damage,  accruing  to  the  owner  or 
master  by  any  negligence  or  crime,  may  be  set 
off  against  wages.  Thorn  v.  WhiU,  1  Pet.  Ad. 
168. 

223.  Damages  can  be  recovered,  for  the  mis- 
conduct of  a  seaman,  only  when  they  are  the 
direct  and  immediate  result  of  his  acts  or  omis- 
sions, not  when  they  are  remote  and  contingent. 
Macomber  v.  Thompson,  1  Sumner,  384. 

224.  One  hundred  dollars  was  deducted  from 
the  share  of  a  libellant,  in  a  whaling  voyage,  for 
gross  misconduct,  under  the  circumstances,  ib. 

•  225.  If  a  ship,  condemned  by  a  foreign  govern- 
ment, be  ailerwards  restored,  specifically  or  in 
value,  the  seamen  may  proceed  against  it  in  the 
admiralty,  by  a  suit  in  rem,  for  the  whole  wages 
due  them.     Sheppard  v.  Taylor,  5  Pet.  676. 

226.  If  the  master  of  the  ship  use  an  unlawful 
weapon,  or  the  seaman  is  exposed  to  danger  of 
his  life  or  limbs,  he  may  resort  to  any  necessary 
species  of  defence  to  avoid  this  danger.  U,  States 
V.  Smith,  3  Wash.  C.  C.  525. 

227.  If  the  master  strikes  the  seaman,  and  is 
seized  by  him,  and  so  firmly  held  as  that  he  can- 
not extricate  himself,  the  seaman  is  guilty  of 
confining  the  captain,  ib. 

228.  A  receipt,  by  a  seaman,  on  receiving  the 
sum  due  to  him  for  wages,  stating  that  it  is  in  full 
for  all  services,  and  demands  for  assault,  battery, 
and  imprisonment,  against  the  owner  and  officers, 
is  no  bar  to  a  suit  for  such  assault.  Thomas  v. 
Lane,  2  Sumner,  1. 

229.  The  court  will  be  veiy  reluctant  to  get 
rid,  by  an  equitable  or  convenient  construction, 
of  the  unequivocal  provisions  of  the  act  of  20th 
of  July,  1790,  which  oblige  a  master,  who  carries 
out  a  seaman  without  first  making  a  written  con- 
tract, to  pay  him  the  highest  wages  of  the  port 
at  which  he  shipped.  Wickham  v.  Blight,  Gil- 
pin,  452. 

230.  In  a  libel  for  wages,  the  correct  and  usual 
course  is  to  state  the  facts  of  hiring,  the  voyage, 
&c,,  in  distinct  articles.  Ome  v.  Toymsend,  4 
Mason,  541 . 

231.  To  entitle  a  seaman  to  wages,  he  must,  in 
his  libel,  not  only  state  that  he  contracted,  by  the 
shipping  articles,  to  serve  on  board  the  vessel  for 
a  certain  voyage,  but  he  must  also  state  that  he 
performed  his  contract,  or,  if  not,  tliat  he  was 
prevented  from  so  doing  by  some  circumstance 
which  amounts  to  a  legal  excuse.  Wilcocks  v. 
Palmer,  3  Wash.  C.  C.  248. 

232.  The  rdle  d*iquipage  is  good  evidence  of 
the  shipment  of  the  seamen,  and  of  the  contract 
made  in  relation  to  wages.  Ketland  v.  lefterny, 
2  ib.  201. 

233.  For  a  seaman,  defending  against  an  action 
on  the  ground  that  the  debt  for  which  he  is  sued 
was  contracted  during  the  time  he  belonged  to  a 
vessel,  and  consequently  was  not  recoverable  till 
the  close  of  the  voyage,  the  shipping  paper  is 
the  proper  evidence  as  to  the  time  when  he  en- 
gaged.    Reynard  v.  BreekneU,  4  Pick.  302. 

234.  Payment  and  receipt,  on  the  final  dis- 
charge of  th^  cargo,  is  the  usual  and  sufficient 
evidence  of  the  termination  of  a  seaman's  con- 
tract for  wages.  Phillips  v.  The  Seattergood^ 
Gilpin,  1. 

235.  A  receipt  in  full,  given  by  a  mariner,  is 
not  conclusive  evidence  against  a  claim  for 
wages.    Jackson  ▼.  WhiU^  1  Pet.  Ad.  179.     Bee 
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also,   WhUeman  v.   The  Ship  Nwtuiu^   1    Pet. 
Ad.  180.     Harden  v.  Gordon^  2  Mason,  541. 
Vide  Acco&D  and  Satisfaotioh,  19. 


SEA-SHORE. 

1.  The  sea-sbore  ia  that  ground  that  is  between 
the  ordinary  high-water  mark  and  low-water 
mark.     Storer  y.  Freeman^  6  Mass.  439. 

2.  By  the  common  law,  all  the  shore  below 
ordinary  high-water  mark  belongs  to  the  sover- 
eign, ib.  6  Mass.  435,  438.  Commonwealth  v. 
Charlettovm,  1  Pick.  180,  182. 

3.  In  Massachusetts,  by  a  usage  (founded  on 
a  colony  ordinance  of  1641,  ^ne.  Chart.  148) 
which  has  the  force  of  common  law,  the  owner  of 
lands  bounded  on  the  sea  or  salt  water  shall 
hold  to  low- water  mark,  so  that  he  does  not  hold 
more  than  one  hundred  rods  below  high-water 
mark,  and  saving  the  rights  of  others  to  con- 
venient ways,  ^orer  v.  Freeman,  6  Mass.  435. 
Barker  v.  Bates,  13  Pick.  255.  Austin  v.  Carter, 
1  Mass.  231.  Commontoealth  v.  CharlesUmm,  1 
Pick.  180. 

4.  The  rule  does  not  extend  to  a  grant  of  a 
piece  of  land  entirely  covered  at  high  water. 
Lufkin  V.  HaskeU,  3  Pick.  356. 

5.  Where  land  is  granted  as  bounded  on  a 
way,  which  way  adjoins  the  sea-shore,  the  usage 
does  not  apply.  Codman  v  WinsUno^  10  Mass. 
146. 

6.  A  proprietary  grant,  in  1680,  of  (^  a  piece 
of  land  below  high- water  mark,  to  set  a  shop 
upon,  not  exceeding  40  feet  in  width,"  was 
construed  to  extend  to  low- water  mark.  Adams 
V.  Frothingham,  3  Mass.  352. 

7.  A  deed  of  land,  bounded  at  or  by  the 
*'  shore,"  will  convey  the  flats  as  appurtenant. 
Storer  y.  Freeman,  6  Mass.  435. 

8.  Flats  will  pass  by  a  conveyance  of  a  wharf 
with  its  appurtenances.  Doane  v.  Broad  Street 
•Association,  6  Mass.  'XSQ. 

9.  Trespass  does  not  lie  for  taking  shell-fish 
on  the  land  of  an  individual  between  high  and 
low  water  mark.    Peek  v.  Loektoood,  5  Day,  22. 


SEDUCTION. 

1.  An  action  on  the  case,  per  quod  serviHum, 
will  not  lie  by  a  father  for  the  seduction  of  his 
daughter,  where  she  is  above  the  age  of  21  years, 
and  is  not  in  his  actual  employment.  Miter, 
where  she  is  under  that  age.  Mercer  v.  fValmS' 
ley,  5  Har.  &  J.  27.  Jfickerson  v.  Slryke,  10 
Johns.  115.  Millar  y.  Thompson,  1  Wend.  447. 
Wilson  v.  Sproul,  3  Pennsyl.  49. 

2.  But  if  the  daughter,  whether  of  age  or  under 
age,  is  seduced  in  her  father's  house,  the  father 
may  maintain  an  action  of  trespass  quare  clau' 
sum,  and  lay  the  seduction  and  loss  of  service 
as  consequential,  or  an  action  on  the  case,  against 
the  seducer.  Mercer  v.  Walmsley,  5  Har.  &  J. 
27.  If  she  is  above  the  age  of  21  years,  trifling 
acts  of  service  are  held  sufficient  evidence  of 
her  being  his  servant,  ib.  Wallace  v.  Clark,  2 
Overt.  93. 

3.  But  a  father,  as  such  only,  cannot  maintain 
an  action  per  quod  servitium,  ib. 

4.  Where  a  parent  bound  her  daughter  as  an 
apprentice,  who  was  seduced,  upon  which  the 
inaentures  were  cancelled  by  coiisent,  and  the 


daughter  returned  to  the  parent's  house,  and 
was  there  delivered  of  a  child,  held,  that  the 
parent  might  maintain  an  action  on  the  case  for 
the  seduction.     Sargent  v. ,  5  Cow.  106. 

5.  A  daughter,  of  the  age  of  19,  with  the  con- 
sent of  her  fkther,  went  to  live  with  her  uncle, 
for  whom  she  worked  when  she  pleased,  and  he 
agreed  to  pay  her  for  her  work,  but  there  was 
no  agreement  for  her  continuance  in  his  house 
for  any  time.  While  in  her  uncle's  house,- she 
was  seduced  and  got  with  child,  and  immediately 
afterwards  returned  to  her  father's  house,  where 
she  was  maintained,  and  the  expense  of  her 
hring  in  paid  by  him ;  though,  had  not  the  mis- 
fortune happened  to  her,  she  had  no  intention 
of  returning  to  her  father.  It  was  held,  that  an 
action  on  the  case  was  maintainable  by  the  father 
against  the  seducer;  the  father  not  having  di 
vested  himself  of  his  power  to  reclaim  the  ser- 
vices of  his  daughter,  and  the  relation  of  master 
and  servant  was  presumed  from  his  right  to  her 
services,  arising  from  his  liability  to  maintain 
and  provide  for  her  while  under  age.  Martin  v. 
Payne,  9  Johns.  387. 

6.  A  father,  liable  to  a  third  person  for  the  ex- 
penses of  the  lying  in  of  a  daughter  who  has 
been  seduced,  within  the  age  of  21,  may  maintain 
an  action  on  the  case  for  such  seduction,  although 
the  daughter  is  a  servant  de  facto  of  another, 
and  the  father  has  incurred  no  actual  expense. 
Clark  V.  Fitch,  2  Wend.  45.9. 

7.  A  mother  can  maintain  an  action  for  de- 
bauching her  daughter,  and  getting  her  with 
child,  although  the  getting  with  child  was  in  the 
lifetime  of  the  father,  but  the  loss  of  service  af- 
terwards ;  the  loss  of  service  being  the  eround 
of  the  action.     Coon  v.  Moffett,  2  Penn.  583. 

8.  But  she  cannot  recover  damages  for  an  in- 
jury by  loss  of  reputation,  and  caused  by  the  loose 
and  abandoned  character  of  the  daughter  after 
the  seduction,  ib. 

9.  A  widowed  mother,  in  Pennsylvania,  cannot 
sustain  an  action  for  the  seduction  of  her  minor 
daughter ;  the  action  being  founded  on  the  rela- 
tion of  master  and  servant,  not  of  parent  and 
child.     South  v.  Denniston,  2  Watts,  474. 

10.  A  verdict  will  not  be  set  aside  for  damages 
given  on  account  of  expenses  incurred  after  the 
commencement  of  the  suit,  where  the  suit  was 
brought  after  the  pregnancy  of  the  daughter,  but 
before  the  birth  of  the  child.  StUes  v.  TUford^ 
10  Wend.  338. 

11.  An  action  on  the  case  for  seduction  of  a 
daughter,  per  quod,  cannot  be  considered  as  an 
action  for  recovery  of  damages  to  personal  prop- 
erty, within  the  statute  of  North  Carolina  of  1805. 
See  Abatemekt,  70.  M*Clure  v.  Miller,  4  Hawks, 
133. 

12.  The  statute  of  5  Philip  and  Mary,  c.  8,  made 
of  force  in  South  Carolina,  against  taking  away 
and  deflowering  female  children,  is  not  restricted 
in  its  operation  to  heiresses,  or  persons  of  quali- 
ty.    State  V.  Findlay,  2  Bay,  418. 

13.  In  Virginia,  the  seduction  and  abduction 
of  a  female  over  16  years  of  age,  cannot  be  pun- 
ished by  indictment,  unless  a  conspiracy  can  be 
charged.  Anderson  v.  Commonwealth,  5  Rand. 
627. 

14.  In  an  action  of  seduction,  a  verdict  of 
f  1800  against  a  person  worth  $18,000  is  not  dam- 
ages BO  excessive  as  to  be  sufficient  cause  for  a 
new  trial.   Applegate  v.  Ruble,  2  A.  K.  Marsh.  128. 

15.  In  seduction,  evidence  of  the  relationship 
between  the  plaintiff  and  the  one  seduced,  the 
situation  of  the  family,  &^.,  may  be  given,  to  in- 
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«r«aM  the  damages.     Wilson  ▼.  Sprcmlf  3  Pena- 
•yl.  49. 

16.  in  an  action  on  the  case,  by  a  father,  for 
tlie  leduction  of  his  daughter,  the  court  refuted 
to  instruct  the  jury  that  if,  upon  the  whote  eyi- 
dence,  it  should  appear  to  them  that  the  father, 
m  the  intercourse  between  the  defendant  and  his 
daughter,  who  was  of  full  age,  did  not  act  with 
the  caution  of  a  man  of  ordinary  prudence,  they 
ought  to  find  for  the  defendant.  Parker  ▼.  JET- 
lUt,  6  Munf  587. 

17.  In  such  case,  however,  the  court  did  in- 
struct the  jury  that,  if  the  plaintiff  should  appear 
to  have  been  indiscreet,  that  was  a  circumstance 
which  should  mitigate  damages,  ib, 

18.  In  an  action  for  the  seduction  of  the  plain- 
tiff's daughter,  she  testified  that  she  never  dis- 
closed the  fact  of  her  pregnancy  to  the  defend- 
ant, being  advised  by  her  mother  not  to  do  so, 
lest  he  should  leave  the  state  to  avoid  prosecu- 
tion. The  testimony  of  the  witness  was  discred- 
ited, on  cross-examination,  and  by  the  testimony 
of  others,  though  not  by  any  impeachment  of  her 
general  character  for  truth.  To  corroborate  her 
testimony,  the  plaintiff  offered  the  deposition  of 
her  sister,  which  stated  that  the  witneM  had 
disclosed  to  her  the  fact  of  her  being  pregnant 
by  the  defendant,  and  that  she  had  been  advised 
to  say  nothing  about  it  until  defendant  could  be 
arrested.  It  was  held,  that  such  deposition  was 
admissible.     Lockwood  v.  Setts,  8  Conn.  130. 

19.  In  an  action  for  seducing  the ,  plaintiff's 
daughter,  if  the  declaration  avers  the  daughter 
to  be  the  plaintiff's  servant,  it  is  good,  although 
the  averment  of  the  daughter's  infancy  be  omit- 
ted.    AppUgaU  V.  RvbU^  2  A.  K.  Marsh.  IS^. 

20.  The  defendant,  bv  permitting  judgment  to 
go  by  default,  admits  the  plaintiff  s  right  to  re- 
cover, without  proof  of  service,  ib. 

21.  Continued  attentions  to  a  female  for  sever- 
al months,  followed  by  an  improper  intercourse, 
is  sufficient  evidence  to  warrant  the  inference  of 
seduction.     Clark  v.  Fitch,  2  Wend.  459. 

22.  In  an  action  of  trespass,  by  a  father,  for 
debauching  his  daughter,  the  defendant  may  not 
give  evidence  of  her  moral  character.  WaUact 
V.  Clark,  2  Overt  93. 

23.  In  an  action  for  the  seduction  of  a  daugh- 
ter, her  character  for  chastity  may  be  impeached 
by  general  reputation,  but  not  by  her  reputatioa 
among  a  particular  class  of  people.  Drish  v. 
Davenport,  2  Stew.  266. 

24.  In  an  action  for  the  seduction  of  the  plain- 
tiff's daughter,  evidence  of  a  promise  of^  mar- 
riage is  iniuimissible.  ib.  Gillet  v.  Mead,  7  Wend. 
193.     Foster  v.  Scoffield,  1  Johns.  297. 

25.  But  in  an  action  for  breach  of  promise  of 
marriage,  evidence  of  the  seduction  of  the  plain- 
tiff by  the  defendant  may  be  given.  Conn  v. 
Wilson,  2  Overt.  233.  Whaler  v.  Layman,  2 
Blackf  194.  But  see  Bucks  v.  Sliain,  2  Bibb, 
341. 
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I.    What  constitutes  a  Seizin. 

1.  Seizin  in  fact,  that  is,  actual  possession  at 
the  time  the  covenant  is  made,  is  sufficient  tc 
sustain  it.     Backus  v.  M'Coy,  3  Ham.  220. 

2.  An  entry  by  one  who  has  a  right  to  enter  is 
supposed  to  be  made  under  such  right.  M^ Mas- 
ters^. Bell,  2  Fenn.  180. 

3.  Actual  possession  is  priwutfaeie  evidence  of 
a  legal  seisin,  uncontrollable  by  a  stranger.  JVe«^ 
haU  V.  Wheeler,  7  Mass.  189,  199.  Jacksom  t. 
Winslow,  9  Cow.  13.  Biley  v.  Million,  4  J.  J. 
Marsh.  396.    Rieard  v.  Williams,  7  Wheat  60. 

4.  A  person  having  the  complete  legal  title, 
and  actual  possession  of  land,  is  considered  aa 
holding  adversely  to  all  the  world,  inoludlng 
those  m>m  whom  he  received  the  possession  and 
the  title.    Hoy  v.  Skawhon,  3  Litt.  134. 

5.  One  in  possession  of  land,  claiming  to  bold 
it  in  fee  simplov  is  sufficiently  seised  to  enable 
him  to  convey.     Bearce  v.  Jackson,  4  Mass.  408. 

6.  Legal  seizin  carries  with  it  the  possession, 
unless  there  be  adverse  possession.  KennAoo 
Purchase  v.  Coil,  I  ib.  483. 

7.  Although  there  may  be  a  concurrent  pos- 
session, there  cannot  be  a  concurrent  seizin,  of 
lands.     Langdon  v.  Potter,  3  ib.  215. 

8.  Where  one  is  once  seised,  his  seisin  is  pre- 
sumed to  continue  till  the  contrary  is  proved, 
KeMnebee  Purchase  v.  Saringer,  4  ib.  416.  Brim^ 
mer  v.  Lon^  Wharf,  5  Pick.  131. 

9.  A  devisee  of  occupied  land  has  not  such  a 
seizin  as  will  suppr>rt  a  writ  of  right  without 
actual  entry.     WeUs  v.  Prince,  4  Mass.  64. 

10.  A  levy  of  execution  on  land  of  the  judg- 
ment debtor  vests  in  the  creditor  an  actual  seizin. 
Bigelow  V.  Jones,  ib.  512.  Lan^don  v-  Potter,  3 
ib.  215.  Wtfman  v.  Brigdem,  4  ib.  150.  Gore  y. 
Brazier,  3  ib.  523. 

11.  The  levy  of  an  execution  on  land  not  of 
the  defendant  gives  the  creditor  no  seizin,  with- 
out actual  entry.  Bott  v.  Bumell,  9  ib.  9iS.  ib. 
11  Mass.  163.  Gore  v.  Brazier,  3  ib.  523.  Ur- 
com  V.  Cheever,  16  Pick.  260,  263. 

12.  The  return,  then,  may  be  evidence  of  the 
boundaries  of  the  land  possessed  by  the  occu* 
pant,  but  is  not  evidence,  certainly  not  uncon- 
trollable, of  an  actual  seizin  against  the  lawful 
owner,  nor  the  debtor  in  execution.  Bott  v.  Bitr- 
nell,  11  Mass.  163,  165. 

13.  In  every  case  of  mixed  possession,  the 
legal  seizin  is  according  to  the  title.  Codman  v. 
Irinslow,  10  ib.  146.  Brimmer  v.  Long  Wharf,  5 
Pick.  131. 

14.  A  release  creates  no  seizin.  Kennebe€ 
Purchase  v.  Call,  1  Mass.  483.     Per  Sewall,  J. 

15.  A  judgment  of  condemnation  on  an  attach- 
ment, in  Maryland,  and  possession  delivered 
under  a  liberate,  vests  the  legal  title.  Plater  ▼. 
Hepbam,  3  Har.  &>  M'Hen.  434. 

16.  In  the  absence  of  other  evidence,  a  deed 
of  land,  duly  acknowledged  and  recorded,  raises  a 
presumption  that  the  grantor  had  sufficient  seizin 
to  enable  him  to  convey,  and  also  vests  the  legal 
seizin  in  the  grantee.  Ward  v.  Fuller,  15  Pick. 
185. 

17.  A  conveyance  of  wild  and  vacant  lands 
gives  a  constructive  seizin  thereof  in  deed  to  the 

frantee,  and  attaches  to  him  all  the  legal  reme- 
ies  incident  to  the  estate.  Jl  fortiori,  this  prin- 
ciple applies  to  a  patent.  Green  v.  Liter,  8 
Cranch,  229.     Wall  v.  Nelson,  3  Litt.  395. 

18.  A  clear  seizin  and  possession  of  61  years, 
found  under  the  disseizor,  without  any  entry  in 

I  the  mean  time  to  purge  the  disseizin,  is  held  not 
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•nly  f  nffieient  to  givt  a  title,  (in  Virginia,)  but  to 
bar  a  writ  of  riffhL  Birch  ▼.  ^^cxanoer,  1  Wash. 
34. 

19.  A  continued  poesesBion  of  30  years,  by 
father  and  son  successively,  is  sufficient  leixin  to 
support  a  writ  of  entry,  although  the  father,  at 
his  death,  deyised  the  premises  to  his  widow  as 
long  as  she  continued  unmarried,  and  made  his 
son  residuary  devisee ;  the  widow  having  never 
entered  under  the  devise.  MilUr  v.  Muler,  15 
Pick.  57. 

20.  An  actual  entry  on  lands,  by  the  trustees 
of  a  town,  to  sell  tlie  lands,  after  an  adversary 
possession  of  20  years,  gives  them  no  seizin,  and 
the  vendee  acquires  no  seizin  by  his  entrv  to  pur- 
chase.    Young  V.  Kimberland,  2  Litt.  2S&, 

21 .  Though  the  right  of  entry  under  an  elder 
patont  be  tolled  by  length  of  possession,  yet  it  is 
a  sufficient  defence,  in  ejectment,  against  a  claim 
derived  under  a  junior  patent,  under  which  pos- 
session has  not  continued  20  years.  Voorhees  v. 
Porier^  2  A.  K.  Marsh.  28. 

22.  A  judgment  creditor,  by  levying  on  land 
not  belonging  to  his  debtor,  may  become  actually 
seized  by  disseizin ;  but  it  is  a  wrongful  seizin, 
and  will  be  defeated  bv  the  subsequent  entry  of 
the  true  owner.     Hurd  v.  Cushing,  7  Pick.  169. 

23.  Where  a  tenant  for  life  conveys  all  his 
right,  title,  and  interest,  in  the  land,  to  the  gran- 
tee and  his  heirs,  with  a  covenant  that  be  is 
seized  in  fee,  only  the  life  estate  passes,  for  the 
covenant  cannot  enlarge  the  words  of  the  grant, 
so  as  to  pass  a  fee  by  disseizin,  ib. 

24.  Where  there  is  a  seizure  of  land  under  an 
attachment  and  a  judgment  of  condemnation,  in 
Maryland,  the  plaintiff  gains  no  right  of  prop- 
erty or  of  entry  into  such  lands  by  such  seizure 
and  condemnation ;  neither  is  the  right  of  prop- 
erty or  entry  divested  out  of  the  defendant.  Da- 
vidBon  V.  Bealty^  3  Har.  &  M'Hen.  594. 

35.  Where  a  demandant,  having  purchased  at 
a  sale  on  execution  the  right  in  equity  of  redeem- 
ing a  parcel  of  land,  ailerwards  took  an  assign* 
ment  of  the  mortgage,  and  then,  before  the  mort- 
gagor's right  to  redeem  from  the  sale  on  execu- 
tion had  expired,  brought  a  writ  of  entry  on  the 
mortgage  to  recover  possession  of  the  land,  it 
was  held,  that,  without  an  actual  entry  by  the 
demandant  or  the  mortgagee,  the  demandant  had 
a  seizin  which  would  support  the  action.  TuUU 
T.  Braum,  14  Pick.  514. 

26.  A  judgment  debtor,  holding  land  under  a 
deed  which  is  unrecorded,  is  seised  as  to  his 
creditor,  and  it  seems  that  a  conveyance  by  the 
debtor,  after  the  judflrment  is  obtained,  but  before 
a  sale  on  a  fi.  fa.y  will  not  defeat  the  sale ;  for  it 
relates  to  toe  time  of  docketing  the  judgment. 
Jackson  V.  Winslow,  9  Cow.  13. 

27.  Under  a  sale  on  an  execution  of  a  debtor's 
**  estate,  right,  title,  and  interest,  by  virtue  of  a 
bond  or  contract  in  writing,'*  for  tne  **  convey- 
ance of  real  estate,"  in  pursuance  of  the  provis- 
ions of  the  sUtute  of  Maine  of  1829,  o.  431,  the 
purchaser  does  not  acquire  a  seisin  so  as  to  ena- 
ble him  to  maintein  a  writ  of  entry  even  against 
a  mere  stranger  to  the  title.  Skav)  v.  Wise^  1 
Fairf.  113. 

28.  A  grant  from  the  commonwealth  gives  a 
right  of  entry,  but  not  actual  seizin  before  entry. 
Innes  v.  Crawfordt  2  Bibb,  412.  Speed  v.  B«- 
ford,  3  ib.  57. 

29.  No  one,  by  possession  of  escheated  lands, 
ean  acquire  a  title  against  the  state.  Harlook  v. 
Jmeluon^  Const.  Rep.  135. 

30.  The  possession  of  a  grant  of  land  from  the 
vtato  raises  the  presumption  thai  all  the  legal 


requisites  for  obtaining  it  were  complied  with. 
Thompson  v.  Hauser^  2  Rep.  Con.  Ct.  356. 

31.  A  patent,  from  a  state,  of  its  vacant  lands, 
confers,  by  construction  of  law,  a  seizin  in  deed 
to  the  srrantee.     Green  v.  Watkins,  7  Wheat.  28. 

32.  Where  the  demandant  in  a  writ  of  right 
relies,  for  proof  of  seizin,  upon  a  constructive  ac- 
tual seizin,  in  virtue  of  a  patent  from  the  state, 
the  tenant  may  show  that  the  land  had  been 
previously  granted,  by  patent,  by  the  state,  ih. 

33.  A  grantof  land  by  the  general  court  of  the 
late  province,  although  depending  on  the  appro- 
bation of  the  crown,  never  obtained,  conveyed  a 
seizin  to  the  grantees  sufficient  to  operate  as  a 
bar  to  a  real  action,  under  the  statute  of  limita- 
tions.    Totonship  A*e.  6  v.  Jensf,  12  Mass.  334. 

34.  In  tracing  a  title  in  a  special  verdict,  it  is 
not  necessary  to  find  a  seizin  in  the  crown,  be- 
cause that  is  the  ultimate  point  beyond  which  a 
party  is  not  bound  to  go.  Bireh  v.  Alexandtr^  \ 
Wash.  34. 

35.  The  steto,  by  virtue  of  ite  prerogative,  is 
always  seized  of  the  lands  to  which  it  has  title, 
and  may  therefore  convey  them  by  release,  not- 
withstanding the  intrusion  of  strangers  upon 
them.  Hm  v.  />y<r,  3  Greenl.  441.  Stokes  v. 
DaweSy  4  Mason,  268. 

36.  A  possession,  under  a  grant  from  the  French 
Canadian  government,  prior  to  the  conquest  of 
Canada  by  the  British,  of  land  in  New  York,  ia 
not  such  an  adverse  possession  as  will  prevent  or 
defeat  the  operation  of  a  subsequent  grant  of  the 
same  land  under  the  provincial  government  of 
New  York,  but  will  be  considered  as  held  in 
subordination  to  the  latter  title.  Jackson  ▼.  fP«« 
terSj  12  Johns.  365. 

37.  The  commonwealth  does  not  beeome  seized 
of  the  real  estate  of  a  citisen  dying  intestate,  and 
without  heirs,  until  the  rendition  of  judgment  In 
ite  favor  upon  an  inquest  of  offioe.  WUbwr  v, 
Tobey^  16  Pick.  177. 

38.  In  a  writ  of  entry,  the  want  of  an  averment 
of  seisin  in  the  demandant  is  cured  by  a  verdict 
that  he  was  disseised,  and  be  is  entitled,  there* 
upon,  to  be  reseised  of  at  least  an  estate  of  firee- 
hold.    Ward  v.  Bartholomew^  6  ib.  409. 

39.  Successive  disseizins  do  not  aid  one  another 
in  creating  a  title  by  possession,  t^. 


II.    What  constitutes  an  Ouster ^  or  ZHssdzin^  and 

its  Effects, 

40.  Disseisin  is  an  estote  gained  by  wrong  and 
injury,  and  therein  it  differs  from  dispossession, 
which  may  be  right  or  wrong.  Smith  ▼.  Burtis^ 
6  Johns.  197. 

41.  A  mere  entry  upon  another  is  no  dissei- 
sin, unless  it  be  aeoorapanied  with  expulsion,  or 
ouster,  from  the  fVeehold.  ih.  Doe  v.  Thompson^ 
5  Cow.  371.  Robinson  v.  Sufott^  3  Greenl.  316. 
Waldron  v.  Tittle^  4  N.  Hamp.  371. 

42.  A  peaceable  entry  upon  land  apparently 
vacant  furnishes,  par  ss,  no  presumption  of 
wrong.     Smith  v.  Burtis^  6  Johns.  197. 

43.  The  doctrine  of  descent  oast  a)>plie8  only 
to  the  case  of  a  tortious  seisin,  founded  on  an 
ouster  or  disseisin  in  fact  of  the  true  owner,  ih, 

44.  If  the  lessor  in  ejectment  found  his  claim 
on  a  descent  oast,  he  must  show,  attirmatively,  a 
tortious  seisin  in  himself,  acquired  by  an  entry 
not  congeable  at  first,  or  by  subsequent  dissei- 
zin, ib. 

45.  To  constitute  an  ouster  of  one  seised,  the 
disseisor  must  have  the  actual  exclusive  occupa- 
tion of  the  land,  claiming  to  hold  it  against  him 

I  who  was  seised,  or  he  moat  actually  torn  him  out 
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of  poMeusion.  Kennehee  Purchase  t.  Springer^ 
4  MaM.  416.  BoMUm,  MiU  Dam  v.  BvJfineh,  6  ib. 
229.    Bates  ▼.  Jforeross,  14  Pick.  224. 

46.  A  diH^ixin  upon  which  a  descent  may  be 
cast,  flo  as  to  toll  the  right  of  entry,  must  be 
commenced  by  wrong,  and  founded  on  an  ouster 
of  the  owner.  Doe  v.  Thompson^  5  Cow.  371. 
KinseU  y.  'Daggett,  2  Fairf.  309. 

47.  To  constitute  a  diiweizin,  the  possession  of 
the  disseizor  must  have  been  adverse  to  the 
title  of  the  true  owner,  as  well  as  open,  notori- 
ous, and  ezclusiye.  LiUle  v.  LMey,  2  Greenl. 
242. 

48.  Possession,  to  bar  an  adverse  entry,  must 
be  uninterrupted.    Jones  v.  Chiles^  2  Dana,  25. 

49.  Possession  may  be  adverse  and  hostile, 
though  the  possessor  has  no  knowledge  of 
another's  claim.    Jones  v.  Porter^  3  Penn.  132. 

50.  The  general  rule,  that  a  disseizor  cannot 
quali^  his  own  wrong,  is  introduced  for  the  ben- 
efit of  the  disseizee,  for  the  sake  of  electing  his 
lemedy.     Rieard  v.  Williams,  7  Wheat.  60. 

51.  A  person  entering  under  a  conveyance 
from  one  who  has  no  title  to  convey  is  a  dis- 
seizor.    Jackson  V.  Huntington^  5  Pet.  402. 

52.  The  entry  of  one  upon  the  lands  of  another 
is  an  ouster,  if  made  under  claim  or  color  of  title. 
Etoing  V.  Burnet,  11  ib.  41. 

53..  To  constitute  a  sufficient  adverse  posses- 
sion, it  is  necessary  that  the  possessor  should 
hold  the  land  as  his  own,  during  the  necessary 
period  of  time,  in  opposition  to  Sie  constructive 
possession  of  the  legal  proprietor.  The  motive  or 
intention  of  the  possessor  is  immaterial  with  re- 
spect to  its  adverse  character.  French  v.  Pearce, 
8  Conn.  440. 

54.  Where,  therefore,  the  owner  of  land, 
through  misapprehension  of  the  place  of  the 
dividing  line  between  his  own  land  and  that 
of  his  neighbors,  occupied  and  possessed  a  por- 
tion of  land  beyond  that  line  for  more  than  15 
years,  it  was  held,  in  Connecticut,  that  this  was 
an  adverse  possession  sufficient  to  constitute  a 
title  in  the  possessor,  ib. 

55.  A  sale  by  one  intruder  to  another,  without 
an  exact  definition  of  the  property  conveyed,  will 
not  aid  the  purchaser  in  establishing  a  continued 
adverse  possession.  Potts  v.  GUbert,  3  Wash.  C. 
C.  475. 

56.  Occupying  and  cultivating  land,  and  claim- 
ing title,  is  held  to  be  adverse  possession.  Rob- 
inson V.  Douglass,  2  Aik.  364. 

57.  Adverse  possession  is  not  to  be  made  out 
by  inference ;  the  presumption  always  is  in  favor 
of  holdingunder  the  true  owner.  Rung  v.  Shone- 
herger,  2  Watts,  23. 

56.  To  constitute  an  adverse  possession,  it  is 
only  necessary  that  it  should  be  under  claim  and 
color  of  title  :  a  rightful  title  is  not  necessary. 
Jackson  V.  J^ewton,  18  Johns.  355.  Smith  v. 
Burtis,  9  ib.  174.  Jackson  v.  EUis,  13  ib.  118. 
Vide  Jackson  v.  Roosevelt,  18  ib.  40. 

59.  A,  claiming  title  to  land  by  descent,  made 
a  parol  gift  of  it  to  B,  under  which  fi  entered, 
and  afterwards  A  conveyed  it  to  B.  Held,  that, 
if  the  deed  related  back  to  the  entry  of  B,  there 
was  an  adverse  possession  commencing  in  B; 
and  that,  if  it  did  not,  as  B,  by  virtue  of  the  gift, 
became  tenant  at  will  of  A,  his  possession  was  to 
be  deemed  the  possession  of  A,  and  there  was  an 
adverse  possession  commencing  in  A.  Jackson 
V.  EllU,  13  ib.  118. 

60.  If  there  is  no  paper  title,  ther^  must  be  a 
pedis  possessio,  an  actual  occupancy,  a  substan- 
tial enclosure.    Jackson  v.  OUx,  8  Wend.  440. 

61 .  Where  a  party  claims  to  hold  adversely  a 


whole  lot,  b^  proving  actual  occupancy  of  a  part 
only,  his  claim  must  be  under  a  deed,  or  paper 
title ;.  and  where  color  of  title  is  shown,  occu- 
pancy of  part  for  20  years  is  enough  to  entitle  a 
party  to  recover  a  whole  lot,  unless  the  deed 
under  which  the  claim  is  made  includes  a  tract 
greater  than  is  necessary  for  the  purposes  of  cul- 
tivation or  ordinary  occupancy.  A. 

62.  Adverse  possession  may  be  set  up  against 
any  title  whatsoever,  either  to  make  out  a  title 
under  the  statute  of  limitations,  or  to  show  the 
nullity  of  a  conveyance  executed  by  one  out  of 
the  possession.    Bradstreet  v.  Huntington,  5  Pet. 

402. 

63.  A  person  entering  on  land,  without  claim 
or  color  of  tiUe,  is  deemed  to  be  in  possession 
under  the  legal  owner;  and  no  length  of  time, 
unaccompanied  with  any  change  in  Uie  character 
of  his  possession,  will  render  it  adverse.  If,  how- 
ever, he  ailerwurds  obtains  a  good  or  colorable 
titie,  from  Uiat  period  an  adverse  possession 
commences.  Jackson  v.  ThomaSy  16  Johns. 
293. 

64.  There  can  be  no  disseizin  in  fact,  ezcepL 
by  the  wrongful  entry  of  a  person  claiming  the 
freehold,  or  an  actual  ouster  or  expulsion  of  the 
true  owner,  or  by  some  act  tantamount  thereto. 
Varick  v.  Jackson,  2  Wend.  166. 

65.  An  adverse  possession  is  transferable,  al- 
though not  held  under  color  of  titie.  Bottles  v. 
Sharp,  4  Bibb,  550. 

66.  A  possession  under  a  void  title  is  not  ad- 
verse, and  will  not  defeat  the  operation  of  a  con- 
veyance.   Jackson  V.  Andrews,  7  Wend.  152. 

67.  To  sustain  an  action  of  disseizin,  the  plain- 
tiff must,  as  in  ejectment,  show  a  legal  titie,  and 
such  a  title  is  not  conveyed  by  a  land-office  cer- 
tificate.   Mosier  v.  Smith,  3  Blackf  133. 

68.  Though  a  judgment  in  the  action  of  dis- 
seizin setties  the  titles  held  by  the  parties  at 
the  time  of  its  rendition,  it  does  not  prevent  the 
losing  party  from  enforcing  a  superior  titie  sub- 
sequently acquired.  Taylor  v.  M'Crackin^  2  ib. 
261. 

69.  A  disseizin  may  be  effected  without  the 
actual  knowledge  of  the  owner  of  the  land ;  acts 
of  notoriety,  such  as  putting  a  fence  round  the 
land,  or  erecting  buildings  on  it,  being  construc- 
tive notice  to  ail  the  world.  Poignard  v.  Smithy 
6  Pick.  172. 

70.  A  sheriff,  in  executing  an  habere  facias  ex- 
ceeding  his  authority,  neither  divests  a  right  nor 
confers  one.  Dedman  v.  Smith,  2  A.  K.  Marsh. 
260. 

71.  A  person  who  has  a  right  of  entry  on  land, 
and  who  has  made  such  entry,  can  only  be  dis- 
possessed by  legal  process,  and  he  may  repel,  bv 
force,  any  R>rcible  attempt  to  expel  him.  TrtbbU 
V.  Frame,  7  J.  J.  Marsh.  599. 

72.  An  entry  with  an  intention  to  possess, 
made  by  a  junior  patentee  within  the  law,  is  not 
sufficient  possession  as  will  start  the  statute  of 
limitations  running,  unless  accompanied  by  a 
continued  holding,  demonstrated  by  improve- 
ments.    Smith  V.  Morrow,  ib.  442. 

73.  The  acts  of  a  party  pretending  to  adverse 
possession  of  land  may  effect  an  abandonment  of 
his  possession,  ib, 

74.  The  running  round  the  land  by  a  surveyor, 
and  marking  the  lines  by  the  direction  of  one 
claiming  no  title,  does  not  constitute  a  disseizin. 
Nor  the  occasional  cutting  of  grass.  Kennebec 
Purchase  v.  Springer,  4  Mass.  416. 

75.  To  constitute  a  disseizin  of  the  owner  of 
uncultivated  lands,  the  entry  and  occupation 
must  be  such  that  the  owner  may  be  presamed 
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to  know  there  is  a  possession  adverse  to  his  title. 
ib.     Kenn^ee  Purchase  y.  Call^  1  Mass.  483. 

76.  The  owner  of  land  may  be  actually  dis- 
seized by  a  levy  of  an  execution  upon  it,  though 
defective.  MUn  v.  7%avcr,  17  Mass.  299.  Bige- 
low  V.  JonM,  10  Pick.  161. 

77.  A  disseizee  cannot  maintain  trespass  for 
a  wrong  done  after  the  disseizin  and  before  a 
reentry ;  for  the  freehold  is  in  the  disseizor  all 
the  time  after  the  disseizin.  BigeUno  v.  Jones, 
ib.  161.  ^Uen  v.  TAayer,  17ib.299.  Codmanr, 
Jenkins^  14  Mass.  93. 

78.  Nor  has  he  such  an  interest  in  the  land  as 
will  give  him  an  interest  in  the  trees  which  have 
been  severed  and  sold  from  it  during  the  dissei- 
zin, nor  in  the  money  paid,  aa  will  enable  him 
to  maintain  assumpsit.  Bigeloto  v.  Jones,  10  Pick. 
161,  164. 

79.  A  forcible  entry,  or  actual  ouster  by  vio- 
lence or  fraud,  is  not  necessary  to  constitute  a 
disseizin ;  for,  in  cases  of  vacant  possessions,  a 
simple  tortious  entry,  and  open  exclusive  posses- 
sion, under  claim  of  adverse  title,  are  equivalent 
to  such  entry  and  ouster.  SnuUl  v.  Procter,  15 
Mass.  495. 

80.  A  deed  of  conveyance  by  a  person  in  pos- 
session of  lands  without  title,  and  an  entry  under 
it  by  the  grantee,  constitute  a  disseizin  of  the 
owner.     Warren  v.  Childs,  11  ib.  222. 

81.  A  servant  can  acquire  no  title,  by  disseizin, 
to  lands  on  which  he  is  employed  as  lurainst  his 
master,  except,  perhaps,  by  a  refusal  to  quit. 
Commonioealth  v.  Dudley,  10  ib.  403. 

82.  A  trespass  on  the  land  of  another  will  not 
amount  to  an  ouster  without  a  knowledge  by  the 
owner,  express  or  implied.  Pray  v.  Pierce,  7  ib. 
381.  * 

83.  A  concurrent  possession  of  land  with  the 
owner  cannot  be  considered  as  an  entry  on  it, 
and  an  ouster  of  him.  Jior cross  v.  Widgery,%  ib. 
506. 

84.  Possession  of  the  inheritance  of  a  feme 
covert,  under  a  conveyance  from  the  husband,  is 
not  adverse  possession  to  her,  during  the  covert- 
ure.   Miller  v.  Shfukleford,  3  Oana,  289. 

85.  A  married  woman  may  disseize  another 
without  the  assent  of  her  husband,  and  the  hus- 
band will  become  liable,  with  the  wife,  for  such 
disseizin.    Little  v.  Gardner,  5  N.  Hamp.  415. 

86.  A  mortgagee  cannot  be  disseized  by  the 
mortgagor.     Bunt  v.  Hunt,  14  Pick.  374. 

87.  •The  possession  of  a  par^,  claiming  an  ex- 
clusive right  to  possess,  is  sufficient  evidence  of 
an  ouster.    JiUyn  v.  Mather,  9  Conn.  114. 

88.  Where  a  party  is  disseized,  he  cannot  con- 
vey, by  a  quitclaim  deed,  his  title  to  the  prem- 
ises of  which  he  is  disseized.  Wakefield  v.  Ross, 
5  Mason,  16. 

89.  A  disseizin,  which  prevents  the  disseizee 
from  maintaining  trespass  for  acts  done  upon  the 
land  after  the  disseizin,  must  be  an  actual  dispos- 
session of  the  disseizee.  WendaU  v.  Blanchard, 
2  N.  Hamp.  456. 

90.  If  the  grantee  of  one  who  was  disseized 
at  the  time  of  the  conveyance  enter  on  the  land, 
he  is  a  trespasser ;  and,  having  gained  possession 
by  his  own  tortious  act,  he  cannot  avail  himself 
of  his  deed  to  render  his  continuance  in  posses- 
non  lawful.    Hatkome  v.  Haines,  1  Greenl.  236. 

91.  An  entry  on  land  under  a  deed  recorded, 
and  payment  of  taxes,  is  no  evidence  of  a  disseizin 
of  the  true  owner,  unless  the  person  who  entered 
has  continued  openly  to  occupy  and  improve  it. 
UtiU  V.  Megquier,  2  ib.  176. 

92.  In  such  a  case,  though  the  deed  may  not 
oonvej  the  legal  estate,  yet  the  possession  of  a 


part  of  the  land  described  in  it,  under  a  claim  ot 
the  whole,  by  the  bounds  therein  expressed  may 
be  considered  as  possession  of  the  whole,  and  as 
a  disseizin  of  the  true  owner,  and  equivalent  to 
an  actual  and  exclusive  possession  of  the  whole 
tract,  unless  controlled  by  other  possession,  ib. 

93.  If  a  man  enter  upon  land  under  a  deed 
duly  registered,  though  from  one  having  no  legal 
title  to  the  land,  and  nas  a  visible  possession,  oc« 
cupancy  and  improvement,  of  only  a  part  of  it, 
such  occupation  and  improvement,  unless  con- 
trolled by  other  facts,  is  a  disseizin  of  the  true 
owner,  as  to  the  whole  tract ;  because  the  extent 
and  nature  of  his  claim  may  be  known  by  inspec- 
tion of  the  public  registry.  Proprietors  of  Ken- 
nebec  Purchase  v.  Laboree,  2  Greenl.  275. 

94.  The  statute  of  Maine  of  1821,  c.  62,  §  6, 
was  enacted  to  abolish  the  distinction,  existing  at 
common  law,  between  a  possession  under  a  deed 
recorded,  and  a  possession  without  such  title  on 
record ;  attaching,  as  against  the  demandant,  the 
same  legal  consequences  to  both.  ib. 

95.  So  far  as  this  section  is  retrospective,  and 
has  altered  the  common  law,  it  is  unconstitutional, 
and  cannot  be  carried  into  effect,  because  it  would 
impair  vested  rights,  ib. 

96.  If  the  owner  of  a  parcel  of  land,  through 
inadvertency,  or  ignorance  of  the  dividing  line, 
includes  a  part  of  the  adjoining  tract  within  his 
enclosure,  this  does  not  operate  a  disseizin,  so  as 
to  prevent  the  true  owner  from  conveying  and 
passing  it  by  deed.     Brown  v.  Gay,  3  ib.  126. 

97.  Where  the  acts  of  ownership,  and  condnct 
of  a  person  claiming  adversely  a  title  to  wild 
lands,  being  unknown  to  the  true  owner,  amount 
only  to  successive  trespasses,  they  become,  when 
known  «nd  acquiesced  in  by  him  who  has  the 
right,  sufficient  to  constitute  a  disseizin.  Robison 
V.  Swett,  ib.  316. 

98.  Where  the  tenant  of  land  for  a  year  held 
over,  and,  after  the  expiration  of  his  term,  paid 
rent  to  a  stranger,  and  refused  to  quit  the  prem- 
ises, being  called  upon  by  the  agent  of  the  lessor 
for  that  purpose,  this  was  held  to  be  not  such  a 
disseizin  of  the  lessor  as  would  prevent  the  opera- 
tion of  his  deed  conveying  the  premises  to  a  third 
person.    Porter  v.  Hammond,  ib.  188. 

99.  Where  a  legal  title  to  hold  land  is  dis- 
closed to  the  court,  the  party  shall  not  be  admit- 
ted to  say  that  he  holds  by  wrong.  Tinkham  ▼. 
Jimold,  lb.  120. 

100.  A  mere  mistake  of  the  party  in  possession 
of  land,  as  it  will  not  constitute  a  disseizin,  so  it 
will  not  be  construed  into  an  abandonment  ot 
the  possession,  especially  where  it  was  caused 
by  the  owner  of  the  fee.  Ross  v.  Gould,  5  ib. 
204. 

101.  Where  one,  having  entered  into  lands  not 
his  own,  submitted  to  the  title  of  the  true  owner, 
with  whom  he  made  a  verbal  contract  for  the 
purchase  of  the  lands,  and  afterwards  mortgaged 
them  to  a  stranger,  it  was  held,  that  the  mort- 
gage was  no  disseizin  of  the  true  owner,  the  pos- 
session not  having  been  changed.  Peters  v.  Foss, 
ib.  182. 

102.  Where  the  purchaser  of  a  right  in  equity 
of  redemption,  at  a  sheriff's  sale,  had  demanded 
possession  of  the  mortgagor,  who  still  remained 
on  the  land,  and  who  answered  that,  "  if  he 
thought  he  had  a  better  right  to  the  land  than  he, 
the  occupant,  had,  he  might  get  it  when  the  law 
would  give  it  to  him  ;**  and  thereupon  the  pur- 
chaser brought  a  writ  of  entry  against  the  mort- 
gagor, who  pleaded  non-tenure  in  bar,  it  was  held, 
that  this  evidence  showed  a  claim  of  right  on  the 
part  of  the  tenant,  and  disproved  his  plea,  and 
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that  tlip  demandant  was  therefore  entitled  to 
judgment,  Uiougb  the  mortgagee  had  previouily 
eutpred  for  condition  broken,  and  the  debt  waa 
still  unpaid.     Brighsm  v.  Wdeh^  6  Gieeni.  376. 

103.  Where  land  was  claimed  by  actual  pos- 
session and  enclosure  in  fences,  and  was  bounded 
on  one  side  by  a  pond,  and  on  the  other  sides  by 
other  lands,  to  which  the  claimant  had  good  title, 
though  his  fences  did  in  fact  surround  the  land 
in  question  on  all  sides  except  that  next  the  pond, 
yet  it  was  properly  left  to  the  jury  to  determine 
whether  they  were  erected  for  the  purpose  of  en- 
closing the  land  in  controversy,  or  merely  for  the 
protection  of  his  own.  Demteti  v.  Crocktr^  8  ib. 
339. 

104.  Land  thus  situated  being  about  to  be  sold, 
the  claimant  declared  to  the  intended  purchaser 
that  he  held  it  by  possession,  warning  him  not  to 
buy  a  quarrel ;  but  it  was  held,  that  these  dec- 
larations, unaccompanied  by  any  act  of  owner- 
ship, did  not  constitute  a  disseizin,  nor  change 
the  character  of  the  previous  enclosure  by 
fences,   ih, 

105.  If  a  disseisor  takes  from  the  disseisee  a 
naked  release  of  all  his  interest  in  the  land,  no 
relations  arise  between  them,  by  which  one  is 
placed  in  subordination  to  the  otiier,  and  the  dis- 
seizin is  not  thereby  purged,  nor  is  the  diaseizov 
estopped  from  denying  that  the  disseisee  had 
any  title  to  the  land.     Fox  v.  Widgery^  4  ib.  314. 

106.  Whether  the  owner  of  land,  over  which  a 
public  highway  passes,  can  be  disseized  of  it, 
except  at  nis  election  —  ^lusrs.  Rogtra  y.  Jayce^ 
ib.  93. 

107.  The  mere  enjoyment  of  an  easement,  be- 
ing the  exercise  of  a  riffht,  cannot  amount  to  a 
disseizin  of  the  owner  of  the  land  to  which  the 
easement  is  annexed.  SUUon  v.  Feazu,%  Fairf. 
408. 

108>  Where  one,  haying  an  easement  in  the 
land  of  another,  bounded  upon  a  river,  consisting 
of  a  right  to  land  upon  the  shore  and  flats  wiu 
boats,  rafts,  dlE>c.,  enclosed  the  flats  with  a  boom, 
which  rested  upon  them  when  the  tide  was  out, 
claiming  said  shore  and  flats  as  his  own,  it  would 
constitute  a  disseizin  of  the  true  owner ;  but  such 
act  continuing  for  one  year  only,  connected  with 
the  use  of  the  easement  afterward,  could  not  be 
regarded  as  a  continuance  of  the  disseizin  after 
the  boom  had  been  removed,  ib. 

109.  A  purchaser,  holding  by  a  conveyance, 
may  controvert  his  grantor's  title.  Voorhies  v. 
fVhUe,  2  A.  K.  Marsh.  26. 

110.  A  grantee,  under  a  fraudulent  convey- 
ance, cannot  acquire  a  title,  by  possession,  which 
will  bar  the  creditors  of  the  grantor.  Beach  v. 
Catlin,  4  Day,  284. 

111.  Where  the  defendant  entered  into  posses- 
sion of  laad,  claiming  title,  and,  afterwards,  took 
a  deed  of  the  land  from  the  legal  owners,  under 
whom  the  plaintiff'  derived  title  by  a  subsequent 
deed,  it  waa  held,  that  the  possession  of  the  de- 
fendant was  to  be  considered  adverse  from  the 
beginning,  or  at  least  from  the  date  of  his  deed, 
and  not  from  the  date  of  the  deed  to  the  plaintiff. 
Jackson  v.  JVeteton,  18  Johns.  355. 

112.  Where  a  person  purchases  the  possession 
of  a  person  occupying  land  without  color  of  title, 
and  afterwards  conveys  the  land  to  another  in 
fee,  this  is  an  adverse  possession,  which  will 
avoid  a  grant  from  the  true  proprietor.  Jackson 
v.  Elston,  12  ib.  452. 

113.  Where  C,  claiming  under  an  elder  grant, 
adversely  to  M.,  acquired  the  possenion  by  buy- 
ing the  interest  of  persons  holding  parts  of  the 
tract  under  executory  contracts  nom  M.,  such 


entry  was  held  to  have  been  made  by  C.  under 
M.'s  title,  which  neither  C,  nor  those  claiming 
under  him,  can  dispute,  without  restoring  the 
possession.     Carrico  v.  M*Gee,  1  Dana,  5. 

114.  A  widow,  holding  land  in  ri^ht  of  dower, 
cannot,  by  purchasing  an  adverse  title,  and  then 
conveying  sll  her  right  and  title  to  a  stranger, 
defeat  the  reversioners  of  their  right  to  posses- 
sion at  her  death.  Kirk  v.  Mchols^x  J.  J.  Marsh. 
469. 

115.  Where  an  entry  on  land  is  made  with  the 
leave  of  the  purchaser,  the  leave  of  the  patentee 
may  be  evidenced  by  circumstances,  and  need 
not  be  by  deed.  Botoman  v.  Barttet,  3  A.  K. 
Marsh.  86. 

116.  Where  a  person  enters  on  land  of  another, 
and  afterwards  m^es  an  agreement  with  him  to 
purchase  the  same,  or  to  pay  rent  therefor,  his 
possession,  although  at  first  hostile,  becomee 
friendly,  and  will  not  bar  the  owner's  right  of 
entry.     Gay  v.  MoJiU^  2  Bibb,  506. 

117.  Where  an  occupant  enters  under  a  con- 
tract of  purchase,  his  purchasing  in  an  adverse 
claim  does  not  render  his  possession  adverse  to 
the  vendor  under  whom  he  entered.  Higginbot' 
torn  V.  Fishback,  1  A.  K.  Marsh.  506.  Daniel  v. 
EUis,  ib.  60. 

118.  An  occupant's  buying  the  improvements 
made  on  an  interfering  claim  does  not  render  his 
possession  amicable  to  that  interfering  claim. 
Briscoe  v.  M^Gte^  ib.  189. 

119.  Where  there  are  an  elder  and  a  junior 
patent,  and  a  party  takes  possession  under  a 
claim  adverse  to  both,  and  the  possessor  after- 
wards contracts  with  the  junior  patentee  for  the 
purchase  of  his  t^le,  such  contract  will  not  re- 
late back  to  the  time  of  his  taking  possession,  so 
as  to  make  it  the  possession  of  the  junior  patentee. 
Botts  V.  Skidds,  3  Litt.  32. 

120.  Where,  after  a  judgment  in  ejectment,  the 
defendant  buys  the  land  at  a  sheriff's  sale,  un- 
der an  execution  against  the  plaintiff,  and  then 
agrees,  for  a  consideration,  to  release  it  to  the 
plaintiff,  abandons  the  possession,  and  some  time 
after  makes  the  deed,  and,  meanwhile,  a  stranger 
enters,  it  not  appearing  by  what  right,  it  was 
held,  that  the  possession  of  the  stranger  was  the 
possession  of  the  plaintiff.  Jfbrton  v.  Sanders,  1 
Dana,  14. 

321.  An  occupation  of  land,  under  a  parol  gift 
from  the  owner,  will  be  considered  as  an  occu- 
pation by  the  owner.  Woolfolk  v.  Overiony  3 
Litt.  21. 

122.  An  entry,  not  appearing  to  be  hostile,  is 
to  be  considered  an  entry  under  the  true  owner. 
Smiih  V.  Burtis,  6  Johns.  197. 

123.  Where  a  party,  holding  land,  acknowl- 
edges, by  lease  or  contract,  that  he  is  the  tenant 
of  another,  time  does  not  run  against  the  lessor 
during  the  term  of  the  lease.  Bofing  v.  Ewing^ 
3  Dana,  132. 

124.  Where  a  tenant  disclaims  holding  utider 
the  landlord,  from  whom  he  received  possession, 
and  attorns  to  a  stran^r,  the  attornment  does  not 
operate  as  a  disseizm  of  the  landlord,  unless 
he  elects  so  to  consider  it.  Blue  r.  Sayre,  2  ib. 
213. 

125.  A  tenant  fbr  life,  or  one  who,  by  mistake, 
is  permitted  to  hold  as  such,  does  not  hold  ad- 
versely  to  the  remainder-man.  Simrall  v.  Ora- 
ham,  1  ib.  574. 

126.  Where  a  possession  commenced  right- 
fully, and  with  the  consent  of  the  owner,  nothing 
is  to  be  presumed  to  make  it  adverse.  Mere 
holding  over,  after  the  term  is  ended,  is  not  evi- 
dence of  mdterse  posietsion ;  and  the  posscMW 
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Will  be  refarded  u  the  tenant  at  will  of  the  land- 
lord, anless  be  can  show  that,  since  the  expira- 
tion of  the  lease,  he  has  held  forcibly,  or  has 
acquired  a  title  paramoant  to  that  under  which 
possession  was  originally  taken.  Gtrinn  y. 
Janes,  2  Gill  A  Johns.  173. 

127.  Where  the  plaintiff  takes  possession, 
under  a  jadgment  in  ejectment,  after  the  expira- 
tion of  the  demise  laid  in  the  declaration,  consent 
to  snch  possession,  given  by  the  defendant, 
without  a  knowledge  of  the  extinction  of  the 
plaintiff's  right,  will  only  make  the  plaintiff 
tenant  at  will,  or  for  one  year.  Smith  r.  JBfom- 
haek,  4  Litt.  232. 

12d.  Where  one  enters  npon  the  land  of  an- 
other without  color  of  title,  his  possession  is  pre- 
sumed to  be  in  subordination  to  the  title  of  the 
legal  owner,  until  he  shows  the  contrary.  Lund 
T.  Parker,  3  N.  Hamp.  49. 

129.  One  S.  C,  in  1780,  took  possession  of 
land  without  any  color  of  title,  and  relinquished 
possession,  during  his  lifetime,  to  his  son.  The 
son  died  in  1812,  directing,  by  his  will,  his  ex- 
ecutor to  sell  the  land,  who  did  accordingly  sell 
it,  in  1813,  to  the  plaintiff.  The  jury  found  that 
the  son  did  not  enter  as  heir  to  his  father.  Held, 
that  all  the  possession  on  which  the  plaintiff 
relied  was  without  color  of  title,  and  must  be 
presumed  to  be  in  subordination  to  the  legal  title 
of  the  defendant.  4b. 

130.  Possession  of  land,  by  consent  of  the 
true  owner,  is  not  adverse*  possession ;  but 
whether  possession  was  taken  under  circum- 
stances indicating  a  possession  not  adverse,  is  a 

2uestion  for  a  jury.    AtKerUm  ▼.  Johnson,  2  N. 
lamp.  31. 

131.  If  a  widow  and  her  minor  children  retain 
possession  of  land  which  was  occupied  by  her 
father,  it  is  presumed  to  be  in  their  behalf;  but 
other  ^ts  may  be  submitted  to  a  jury  to  rebut 
this  presumption,  th, 

1^.  Where  a  person  entered  upon  land,  and 
requested  the  tenant  to  deliver  him  possession, 
and  the  tenant  neglected  to  do  so,  such  neglect 
is  a  clear  usurpation  of  the  dominion  or  the 
demandant  over  the  property,  and  is,  in  law, 
a  disseizin.  Walker  v.  WUson,  4  N.  Hamp. 
217. 

133.  A  died  intestate,  seized  of  certain  lands, 
leaving  four  minor  heirs  and  his  widow.  Durincr 
the  minority  of  the  heirs,  the  defendant  entered 
upon  the  land,  and  at  the  time  took  a  bond  from 
the  widow,  who  was  administratrix  of  A*8  estate, 
conditioned,  that  the  heirs  of  A  should,  in  a  rea- 
sonable time  after  they  had  arrived  at  age,  con- 
vey their  interest  in  the  bond  to  B.  The  price 
agreed  for  the  land  was  paid  by  B,  and,  sabse* 
quently,  two  of  the  heirs  conveyed  their  interest 
to  B.  B  continued  in  possession  for  more  than 
15  years,  and  more  than  6  years  after  all  the 
heirs  had  arrived  at  full  age,  holding  out  against 
all  persons,  and  taking  the  rents  and  profits  to 
himself,  and,  at  the  end  of  the  15  years,  had  de- 
manded of  the  obligor  a  fulfilment  of  the  con- 
dition of  her  bond.  In  an  action  of  disseizin 
brought  by  the  two  heirs  of  A,  who  had  not  con- 
veyed their  interest  to  B,  it  was  held,  that  the 
possession  of  B  was  an  adverse  one,  and  that  it 
had  vested  in  him  the  legal  title  to  the  land. 
Bryan  v.  Atwater,  5  Day,  181. 

134.  A  deed  of  wild  land,  executed  and  ac- 
knowledged by  a  grantor  who  had  no  right  to 
the  land,  and  duly  recorded  in  the  registry  of 
deeds,  and  a  mere  entry  by  the  grantee,  without 
a«i  open,  exclusive  occupation,  manifested  by 
fencing  or  otherwise,  do  not  amount  to  a  disseizin 

VOL.  III.  52 


against  the  will  of  the  true  owner.      Bates  r. 
Jforeross,  14  Pick.  224. 

135.  Where  a  mortgagee  is  in  possession,  and 
a  creditor  of  the  mortgagor  extends  his  execution 
on  the  mortgaged  land,  without  regard  to  the 
mortgage,  this  is  not  an  ouster  of  tke  mortgagee, 
althoa^  the  legal  seizin  of  the  equity  or  re- 
demption is  tl^reby  vested  in  the  creditor. 
Shepard  v.  PraU,  15  ib.  32. 

136.  A  being  tenant  of  a  freehold,  B  tortious- 
ly  entered  upon  it,  and  turned  the  sub-tenant  of 
A  out  of  possession,  claiming  the  land  as  his 
absolute  property,  and  he,  and  those  claiming 
under  him,  continued  to  hold  the  same,  by  actau 
adverse  possession,  until  the  death  of  A.  Held, 
that  this  was  an  actual  disseizin  of  A,  so  as 
to  render  him  unable  to  devise  the  land  prior  to 
January  1,  1787.     Davis  v.  Martin,  3  Munf.  285. 

137.  The  lessee  of  an  easement  may  disseize 
the  lessor,  during  the  continuance  of  the  term, 
by  taking  exclusive  possession  of  the  land  against 
the  will  of  the  lessor.  Thus  the  lessee  of  an  ease- 
ment in  a  dock  may  disseize  the  lessor  by  con- 
verting it  into  a  wharf.  Tyler  v.  Hammond,  II 
Pick.  193. 

138.  Where  a  dock  was  filled  up  by  a  town, 
and,  being  so  filled  up,  was  paved  and  used, 
together  with  an  adjoining  wharf,  as  a  highway, 
but  it  was  not  regularly  laid  out  as  such,  it  wa« 
held  a  disseizin  by  the  town  as  to  the  dock ;  but 
as  to  the  wharf,  it  was  a  question  for  the 
jury.  ib. 

139.  Where  a  grantor,  for  a  consideration 
named,  conveyed  a  parcel  of  land  in  fee,  the 
grantor  annually  yielding  a  quitrent  for  the  same 
to  the  town  of  Boston,  and  likewise,  for  the 
**  consideration  aforesaid,*'  quitclaimed  all  his 
right  in  a  parcel  adjoining  the  first,  both  of 
which  originally  belonged  to  the  town ;  held, 
the  quitrent  had  reference  to  the  first  parcel,  and 
its  payment  did  not  estop  him  to  allege  a  disseizin 
by  the  town  of  the  other,  ib. 

140.  The  declarations  of  one  having  title  to 
land,  that  it  was  occupied  by  his  mother,  and 
that  he  lived  on  it,  and  cultivated  it  for  her  as 
her  property,  are  irrelevant  to  prove  a  disseizin 
by  her,  for  they  show  that  she  occupied  with  his 
consent.     Oakes  v.  Marcy,  10  Pick.  195. 

141.  If  a  disseizee,  whose  right  of  entry  is 
not  lost,  enters  and  delivers  a  deed  upon  the 
land,  the  disseizin  is  so  fiir  purged  by  the  entry 
as  to  give  operation  to  the  deed.  ib.  Knox  ▼. 
Jenks,  7  Mass.  488 

142.  Where  a  conveyance  of  land  was  obtained 
by  fraud  and  imposition,  and  the  same  was  ac- 
knowledged and  recorded,  but  possession  not 
taken,  it  did  not  operate  such  a  disseizin  as  dis- 
abled the  grantor  afterwards  to  devise  the  estate 
BO  conveyed.  Smithwick  v.  Jordan,  15  Mass. 
113. 

143.  A  reversioner,  though  he  may,  is  not 
obliged  to  enter  during  the  life  of  tenant  for  life, 
for  a  disseizin  of  such  a  tenant  or  a  forfeiture 
for  waste,  but  a  new  right  of  entry  accrues  to 
him  at  the  death  of  such  tenant.  TUson  ▼. 
Thompson,  10  Pick.  359.  Wells  v.  Prince,  9 
Mass.  508.     WalUngford  v.  Heart,  15  Mass.  471. 

144.  A  disseizee  cannot  maintain  trespass  for 
a  wrong  done  after  the  disseizin  and  before  a  re- 
entry ;  for  the  freehold  is  in  the  disseizor  all  the 
time  after  the  disseizin.  Bigeloto  v.  Jones,  10 
Pick.  161.     Codman  v.  Jenkins,  14  Mass.  93. 

145.  Where  a  husband  and  wife  were  seized  of 
certain  real  estate  in  right  of  the  wife,  and  a  cred- 
itor of  the  husband  extended  an  execution  there- 
on, as  upon  land  held  in  fee  simple  by  the  husband,* 
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bqt  withoat  an  actual  entry,  and  the  estate  was 
occupied  bj  husband  and  wife  till  her  death, 
such  extent  was  held  not  to  be  a  disseizin  of  the 
wife.    Larcam  t.  CAseoer,  16  Pick.  260. 

146.  The  execution  of  an  kuber*  facias  inter- 
rupts the  po^ssion  of  a  tenant,  so  that  he  can- 
not avail  himself  of  the  limitation,  when  it 
appears  that  he  has  been  thus  ousted,  within  the 
time  on  which  he  relies  as  a  bar.  BoUng  v. 
^wiag^  3  Dana,  133. 

147.  The  possession  acquired  under  an  habers 
facioM^  upon  a  judgment  in  ejectment,  has  rela* 
tion  back  to  the  commencement  of  the  suit ;  and 
the  time,  between  such  commencement  and  the 
execution  of  the  hahw  faeia$^  cannot  be  counted 
to  make  up  20  years  of  adverse  possession.  Joass 
y.  CkUdSy  2  Dana,  25.     BaU  y.  ZiveZy,  1  ib.  60. 

148.  A  devisee  being  entitled,  by  will,  to  a 
specific  quantity  of  land,  to  be  allotted  to  her, 
the  allotment  having  been  made,  and  possession 
taken,  to  hold  in  severalty ;  held,  that,  whether 
the  land  so  allotted  was  such  as  passed  by  the 
will,  or,  being  acquired  after  publication,  de- 
scended to  the  heir,  the  possession  so  taken  and 
held  was  adverse  to  the  heir,  co*devisees,  and 
all  others.     Swtariartn  v.  Fidds^  1  Dana,  3iB7. 

149.  Where  C,  claiming  a  piece  of  land  ad- 
versely to  M.,  was  held  to  have  possession  of  a 
portion  thereof  under  M.,  it  was  held,  there 
being  no  proof  to  the  contrary,  that  his  entrv 
upon  the  residue  was  adverse  to  the  right  of  M. 
darrico  v.  ^  Gm,  1  Dana,  5. 

150.  Where,  at  the  time  of  the  execution  of  a 
deed,  the  ffrantor  is  not  in  possession,  but  the 
land  is  held  by  adversa^  claimants  under  an 
elder  patent,  an  ejectment  brought  by  the  grantee, 
and  a  successful  defence  by  toe  tenants  in  pos- 
session, will  give  the  grantee  the  same  right  to 
an  action  on  the  warranty  which  an  eviction 
would.    CumwunM  v.  femieiiy,  3  Litt.  118. 

151 .  Where  a  person  settles  on  land  for  which 
he  holds  a  bond,  describing  it  by  metes  and 
boundsi  an  adversary  patentee,  entering  upon 
another  part  of  the  land,  does  not  divest  his  pos- 
session, and  acquires  no  seisin  therein.  SmUk  v. 
Lockridge^  3  Litt.  19. 

152.  On  a  writ  of  right,  in  such  a  case,  it  is 
not  necessary  to  prove  that  the  obligor  in  the 
bond  had  obtained  a  patent.  The  possession  will 
be  presumed  to  be  adverse,  until  proved  other- 
wise, lb, 

153.  A,  being  seised  of  land  subject  to  a  mort- 
gage, conveys  the  same  to  B ;  after  which  C  at- 
taches it  as  the  property  of  A.  Pending  C's  ac- 
tion, D  agrees  to  purchase  the  estate  of  B,  and 
pays  the  consideration  agreed  on.  B,  instead  of 
conveying  to  D,  makes  a  release  to  A,  who  had 
before  conveyed  to  D,  and  D  had  entered,  and 
he  continued  seised  until  C  extended  his  execu- 
tion within  30  days  after  judgment.  Held,  noth- 
ing passed  by  B's  release  to  A,  and  that  C  took 
notkmg  by  the  extent  of  his  execution.  A's 
conveyance  to  D,  and  D's  entry,  operated  as  a 
disseisin  of  B,  the  owner,  which,  continuing 
when  B  attempted  to  reconvey  by  release  to  A, 
passed  nothing.      fFarren  v.   Childtt  11  Mass. 

154.  Where  one  had  driven  piles  into  ground 
covered  by  a  mill-pond  belonging  to  another,  and 
had  erected  and  maintained  buildings  for  60 
years  on  them,  the  water  flowing  between,  it 
was  held  a  disseisin  of  the  owner,  and  that  he 
was  barred  of  his  right  to  the  land.  BatUn  Miil- 
th,m  V.  Buifindi^  6  Mass.  229. 

156.  One  in  possession  of  land,  claiming  t0 
hold  it  in  fbe  simple,  it  sufficiently  seised  to 


ble  him  to  convey.    Btaree  v.  JkcJbseii,  4  Mas*. 
408. 

156.  One  entering  under  a  deed  duly  acknowl« 
edged  and  recorded,  acquires  a  freehold,  either 
b^  right  or  wrong ;  if  by  wrong,  it  is  an  actual 
disseisin  of  all  claiming  the  land  under  a  differ- 
ent title.    Higb€€  v.  Atcs,  5  ib.  345,  352. 

157.  And  when  recorded,  it  relates  back  to  th« 
time  of  its  execution,  and  is  evidence  of  a  seisin 
in  the  grantee,  from  that  time,  against  all  persons 
except  a  subsequent  purchaser  from  the  grantor 
without  notice.    Pray  v.  Puree^  7  ib.  381. 

156.  Where  A  executes  a  power  of  attorney, 
in  which  he  recites  his  seisin  in  a  lot  of  land,  and 
authorises  his  attorney  to  sell,  which  power  is 
recorded,  and  the  attorney  agrees  with  B  to  con- 
vey to  him  in  fee,  this  constitutes  such  an  ad« 
verse  possession  in  B  as  will  defeat  the  opera- 
tion of  a  deed  from  any  other  person  claiming 
title  to  the  same  land,  although  no  deed  is  exe- 
cuted to  B  ;  for  B,  having  paid  the  consideration 
money,  is  entitled  to  a  deed,  and  holds  adversely 
to  every  one.    Jackson  v.  Faster ^  12  Johns.  488. 

159.  A  died  in  possession  of  a  tract  of  land 
which  he  held  by  virtue  of  a  title  bond  executed 
by  C.  The  widow  of  A  remained  in  possession 
and  married  B,  who  also  continued  in  possession. 
C,  having  the  legal  title,  brought  an  action  of  dis- 
seisin for  the  premises  against  B,  without  having 
previously  demanded  possession.  Held,  that  C 
could  not  sustain  his  action  of  disseisin  against 

B,  under  the  circumstances,  without  a  previoue 
demand.     Tat^or  v.  M^CraMm^  2  Blackf.  261. 

160.  A  devised  lands  to  his  widow,  and  then 
in  remainder  to  B  and  his  three  brothers.    Dis- 

Sutes  having  arisen  between  C,  the  daughter  of 
I,  her  husband,  and  the  other  devisees,  as  to  the 
portion  to  which  she  was  entitled,  her  portion 
was  ascertained  and  conveyed  to  her,  and  certain 
persons  were  appointed,  by  the  deeid,  to  locate 
and  reduce  to  severalty  her  share  on  any  of  the 
land  within  the  possession  of  the  other  devisees, 
or  their  tenants.  In  an  action  of  ejectment,  by 
those  claiming  under  A,  against  the  defendant, 
who  claimed  title  under  the  husband  of  C,  and 
who  had  entered  upon  the  premises  23  yean  be- 
fore, it  was  held,  that  he  would  be  presumed  aa 
holding  adversely,  and  that  the  penons  appointed 
to  locate  had  set  apart  the  land  in  question  aa 
the  part  of  B.  Jacksou  v.  HaUsmbsck^  13  Johns. 
499. 

161.  A  entered  into  possession  of  land  under 
a  lease  in  fee,  in  1775,  and  in  1778  gave  the  land 
to  B,  by  parol,  who  continued  in  possession, 
claiming  under  the  lease,  until  1798,  excepting 
during  the  period  of  the  war,  and  two  or  three 
yean  after.    B  then  conveyed  the  premises  to 

C,  and  C  to  D,  who  conveyed  the  same  to  the 
defendant.  Held,  that  this  was  a  sufficient  ad« 
verse  possession  to  bar  an  action  in  ejectment  l^ 
the  person  having  title  to  the  land,  commenced 
in  1807.    Jackson  v.  Moars^  ib.  514. 

162.  A  deed  of  bargain  and  sale,  by  a  person 
who,  having  the  right  to  enter,  has  formally  and 
peacefully  entered  on  the  land,  is  good  to  pass 
his  title,  notwithstanding  another  person  was  in 
actual  and  adverse  possession  of  the  same  land 
at  the  time  of  such  entry  and  oonveyanoe.  JUrlA- 
right  V.  flotf,  3  Munf.  536. 

163.  A  grantee  under  the  state  may  be  die 
seised  by  one  whose  possession  comnenced  when 
the  title  was  in  the  state,  and  consequently  when 
no  disseisin  could  be  done,  such  possession 
having  been,  in  its  inception,  exclusive  and  ad« 
verse,  and  so  continued  after  the  great.    KmmmA 
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164.  A  perion  disteiaed  cannot,  nntil  entry, 
naintatn  trespass.  Bigelow  v.  Jones,  10  Pick. 
161.    JHlen  ▼.  TVbaysr,  17  Mass.  899. 

165.  Constant  systematic  trespasses,  in  cutting 
down  trees  and  carrying  off  timber,  will  not  give 
one  a  title  to  land  by  possession,  under  the  stat- 
ute of  limitations  of  South  Carolina.  WkUe  ▼. 
Jlsui,  9  N.  &  M.  534. 

166.  Where  two  persons  entered  as  tenants  in 
eommon  into  lands,  nnder  a  deed  which,  being 
deftctiyely  executed,  did  not  pass  the  estate, 
their  occupancy,  being  open  and  actual,  operated 
a  disseisin  of  the  grantor ;  so  that,  a  creditor  of 
one  of  them  having  extended  his  execution  on  a 
moiety  of  the  land,  the  original  owner  could  not 
eonyey  the  whole  land  by  deed  to  the  other,  to 
defeat  the  extent,  withM>at  first  ayoidiuf  the 
disseisin  by  a  reentry,  or  by  judgment  of  law. 
Ooakin  y.  WhitHer,  4  Oreenl.  16. 

167.  The  defendant  in  ejectment  cannot  avail 
himself  of  his  possession  anterior  to  the  date  of 
the  plaintiff's  patent,  for  the  commonwealth  can- 
not be  disseised.     ChiUs  y.  Cmlk,  4  Bibb,  554. 

168.  An  adverse  enjoyment  of  water  on  one 
close,  issniDfr  from  anoUier,  cannot  exist  where 
there  is  a  unity  of  seisin  and  possession  of  both. 
Manning  v.  Smith,  6  Conn.  289. 

169.  Therefore,  where  A  and  B  had  adjoining 
closes,  and  A,  having  conducted  water  from  B's 
close  to  his  own,  enioyed  it,  in  a  particular  man- 
ner, for  a  less  period  than  15  years,  and  then  con- 
veyed his  close  in  fee  simple  to  B ',  and  B,  after 
a  few  days*  possession,  reoonveyed  it  to  A  ;  after 
which  A  enjoyed  the  water,  in  the  same  man- 
ner as  he  had  done  before,  for  a  period  less,  but, 
with  the  former  period,  making  more  than  15 
years ;  it  was  held,  that  A,  in  eonse<iuence  of  the 
enjoyment  of  the  water,  so  interrupted,  acquired 
no  nght  thereto  by  user.  it. 

170.  In  order  to  acquire  a  right  to  the  enjoy- 
ment of  water  in  a  particular  manner  by  user, 
in  Connecticut,  the  user  must  have  been  adverse 
nad  uninterrupted  for  15  years,  i^. 


III.    ExiaU  of  Sststm  or 

171.'  The  possession  of  part  of  a  tract  of  land, 
with  title  to  the  whole,  is  the  possession  of  the 
whole,  except  against  an  adverse  possession  by 
actual  enclosure.  Oibson  v.  Martin,  1  Har.  A  J. 
645. 

179.  Possession  of  a  part  of  land  claimed  is  not 
a  possession  of  the  whole  without  some  evidence 
of  the  extent  of  the  claim.  Oourdine  v.  Fludd, 
Harper^  932. 

173.  Where  one  enters  into  land  without  any 
eolor  of  title,  he  is  considered  in  possession  of  no 
more  of  the  land  than  what  he  actually  occu- 
pies, although  he  claims  the  whole.  kUey  v. 
JamoBon,  3  N.  Ham  p.  23. 

174.  Where  land  is  claimed  by  possession 
alone,  without  title,  the  claimant  must  show  an 
exclusive  adverse  possession  by  enclosure,  and 
his  claim  cannot  extend  beyond  his  enclosures. 
Damison  v.  BeoUy,  3  Har.  A  M*Hen.  594. 

175.  If  a  man  enter  into  lands,  having  title, 
his  seisin  is  not  bounded  by  actual  occupancy, 
but  is  coextensive  with  his  title ;  if  he  enters 
without  title,  his  seizin  is  confined  to  his  actual 
possession.     Qreen  ^.  lator,  8  Cranch,  299. 

176.  An  entry  into  a  parcel  which  is  vacant 
will  not  give  seisin  of  a  parcel  which  is  in  an  ad- 
verse seizin ;  but  an  entry  into  the  last  parcel,  in 
the  name  of  the  whole,  will  enure  as  an  entry 
into  the  vacant  parcel,  ib. 

177.  Where  one  entefs  on  land,  clain|ii|g  a 


right  to  it,  and  gains  a  seizin,  it  shall  extend  to 
the  whole  parcel  he  claims  ;  but  if  not  claiming 
the  whole,  no  farther  than  his  actual  occupation. 
Brimmer  v.  Long  Wharf,  5  Pick.  131.  Konnebee 
Purchase  v.  Springer,  4  Mass.  416.  Jackson  v. 
Porter,  Paine,  457.  OriJUh  v.  Huston,  7  J.  J. 
Marsh.  385.  Calk  v.  Lynn,  I  A.  K.  Marsh.  346. 
Let  V.  M' Daniel,  ib.  234.  Smith  v.  Mitchell,  ib. 
907.  Ta^r  v.  Bnekner,  9  ib.  18.  Bemdon  v. 
Wood,  ib.  44.  Potts  v.  Om^ort,  3  Wash.  C.  C. 
475.  Voorhits  v.  Bridgeport,  3  A.  K.  Marsh.  96. 
Brooks  V.  Clay,  ib.  545.  Clarke  v.  Courtney,  5 
Pet.  319. 

178.  And  his  possession  will  not  be  divested 
by  the  occasional  incursions  of  the  elder  patentee, 
to  cut  timber  or  dig  rocks.  M^DotoeU  v.  Kenney, 
3  J.  J.  Marsh.  516. 

179.  A  claimant,  who  has  entered  and  settled 
beyond  his  true  line,  but  claiming  to  a  visible 
and  known  boundary,  will  be  considered  in  pos- 
session as  far  as  such  boundary,  notwithstanding 
a  subsequent  entry  by  the  owner  of  the  adjoin- 
ing tract,  upon  the  residue  thereof.  Summers  v. 
Oreen,  4  ib.  137. 

180.  A  settler  taking  possession  under  one 
claim,  without  intending  to  intrude  on  another^ 
but  accidentally  intruding,  acquires  no  interfer- 
ing possession  outside  of  his  actual  close,  and 
can  transfer  no  right  of  possession  by  selling  hiif 
claim  to  another,  who  holds  an  elder  patent  on 
the  claim  intruded  on.  M^Kinny  y.  Kenny,  1 
A.  K.  Marsh.  460. 

181.  Where  a  junior  patentee  entered  upon  a 
part  of  the  -land  in  dispute  more  than  20  years 
before  the  suit,  and  afterwards  sold  such  part  by 
metes  and  bounds,  and  did  not  enter  on  the  other 
part,  it  was  held,  that  his  possession  was  re- 
stricted to  those  metes  and  bounds.  Trotter  v. 
Cassady,  3  ib.  365. 

189.  A  man  purchasing  a  part  of  a  larger  tract 
which  has  been  surveyed  but  not  patented,  his 
purchase  not  being  meted,  and  entering  nnder 
the  survey,  is  possessed  of  the  whole  survey  so 
entered  on,  unless  such  possession  is  restricted 
by  some  legal  impediment ;  and  when  the  patent 
issues,  and  his  purchase  is  meted,  he  is  possessed 
to  the  extent  of  his  purchase  from  the  time  of  the 
first  entry.    Kendal  v.  Slaughter,  1  ib.  375. 

183.  An  alienee  entering  upon  his  lands,  which 
are  bounded,  gains  a  possession  only  to  the  ex- 
tent of  his  limits,  ana  that  possession  does  not 
enure  to  the  benefit  of  his  alienor,  or  give  him 
possession  outside  of  the  alienee's  bounds.  Maury 
V.  Waugh,  ib.  459. 

184.  A  tenant,  taking  possession  of  a  part  of  a 
tract  of  land  by  certain  described  limits,  gives  to 
the  landlord  possession  only  to  the  extent  of  the 
leased  premises.     Oteings  v.  Gibson,  2  ib.  515. 

185.  An  entry  of  a  junior  patentee  on  a  dis- 
tinct parcel,  outside  of  the  parcel  in  contest,  will 
not  toll  the  right  of  entry  of  the  elder  patentee  in 
the  parcel  in  contest.  Koorhies  v.  White,  ib.  26. 
Trimble  v.  SmUh,  4  Bibb,  257. 

186.  Where  two  patents  interfered  in  part, 
and,  before  the  elder  patentee  took  possession,  the 
junior  patentee  entered  within  the  interference, 
with  intent  to  take  possession,  and  af^rwards 
the  elder  patentee  entered  upon  bis  land,  but  not 
within  the  interference,  it  was  held,  that  the 
junior  patentee  should  be  construed  to  be  in  pos- 
session to  the  extent  of  his  claim,  and  that  the 
elder  patentee's  possession  did  not  include  the 
interference.    Fox  v.  Hinton,  ib.  559. 

187.  A  person  entering  on  land,  under  a  deed 
of  conveyance  specifying  the  boundaries,  is  in 
possession  to  the  extent  thereof,  althon^  the 
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person  makini^  the  cooTeyance  had  only  an  entry 
which  did  not  appear  to  cover  the  land,  and 
which  had  not  been  perfected  bv  survey  and 
patent.     T%omas  v.  Harrow^  4  Bibb,  563. 

188.  If  a  party  be  in  possession  of  land,  under 
title,  and  by  mistake  supposes  himself  possessed 
of  a  less  estate  in  the  land  than  really  belongs  to 
him,  the  law  will  adjudge  him  in  possession  of, 
and  remit  him  to,  his  full  right  and  title.  Rieard 
Y.  Williams,  7  Wheat.  60. 

189.  If  one  receive  a  deed  of  several  distinct 
and  separate  lots  of  land  from  one  having  no 
title,  cause  his  deed  to  be  recorded,  and  enter 
upon  and  occupy  a  part  of  one  only  of  the  lots, 
under  his  deed,  it  will  not  constitute  a  disseizin 
of  the  true  owner  of  the  other  lots,  so  as  thereby 
to  render  his  deed  thereof  to  a  stranger  inopera- 
tive, though  it  be  a  mere  release  without  cov- 
enant.    Farrar  v.  Eastman,  1  Fairf.  191. 

190.  A  possession  of  a  part  of  the  land  in  con- 
troversy is  a  possession  of  the  whole  interfer- 
ence.    Daniel  v.  Ellis,  1  A.  K.  Marsh.  60. 

'191.  Possession  taken  of  a  survey,  and  within 
an  interference,  extends  to  the  limits  of  the  sur- 
vey, though  no  patent  had  issued.  Briscoe  v. 
M'Gee,\h.  189. 

192.  The  first  entry  of  an  equity  holder  on  a 
part  of  an  interference,  if  recognized  by  the  pat- 
entee, extends  to  the  whole  interference.  Bow- 
man  v.  BarUet,  3  ib.  86. 

193.  Possession  so  taken,  and  held  uninterrupt- 
edly for  20  years,  tolls  the  right  of  entry  of  an 
adverse  claimant  to  the  limits  of  the  claim  pos- 
sessed.    Taylor  v.  Buckner,  2  ib.  18. 

194.  If  an  entry  be  made  on  a  demarked  sur- 
vey before  a  patent  issues  thereon,  the  possessor 
is  in  to  the  extent  of  the  lands,  from  the  time  of 
the  entry*     Roberts  v.  Sanders,  3  ib.  28. 

195.  An  elder  patent  acquiring  possession  of 
premises  so  held,  but  after  his  rignt  of  entry  was 
tolled,  is  liable  to  an  ejectment  on  the  junior 
patentee's  20  years'  possession,  ib, 

196.  Twenty  years*  possession,  under  a  vague, 
unsurveyed  entry,  affords  protection  only  to  the 
extent  of  the  close.  Henderson  v.  Hovwrd^  1  ib. 
26. 

197.  If  a  landlord  authorize  a  tenant  to  enter 
t>n  one  tract,  and  he  enter  on  another,  without 
authority,  his  entry  does  not  invest  the  landlord 
with  the  possession  of  the  latter.  West  v.  Price, 
2  J.  J.  Marsh.  380. 

196.  One  in  possession,  deriving  title  unde^  an 
elder  conflicting  grant,  is  possessed  to  the  extent 
of  the  boundary  of  the  grant.  Layson  v.  GaUo- 
way,  A  Bibb,  100. 

199.  Where  a  patentee  enters  upon  a  definite 
part  of  the  land  in  controversy,  with  a  view  to 
possess  such  part  only,  his  possession  is  confined 
to  such  part.  Bowman  v.  Bartlet,  3  A.  K. 
Marsh.  86. 

200.  The  possession  of  a  tenant  is  held  not  to 
be  limited  by  his  fences,  but  may  extend  to  land 
that  he  pastures,  cultivates,  or  chops :  visible  and 
notorious  acts  of  ownership,  for  21  years  after 
entry,  are  sufficient.  EUieott  v.  Pearl,  10  Pet 
412.     Ewing  v.  Burnett,  11  ib.  41. 

201.  If  the  rightful  owner  of  a  tract  has  actual 

I  possession  of  part,  he  is  in  constructive  and 
egal  possession  of  the  whole,  unless  actually  dis- 
seized ;  but  a  wrongful  occupant  possession  does 
not  extend  beyond  the  portion  actually  enclosed 
and  improved,  and  he  will  not  be  protected  from 
the  statute  of  limitations  with  regard  to  the  rest. 
Hall  V.  Powell,  4  B.  &>  R.  456.  Gonzalus  v. 
Hoover,  6  ib.  118. 
20^.  An  elder  patentee,  entering  on  an  interfer- 


ence before  the  entry  of  his  adversary,  is  in  pos- 
session to  the  extent,  and  the  subsequent  entry 
of  the  junior  patentee  is  an  ouster  only  to  the 
extent,  of  his  close.  Millar  v.  Humphries,  S  A. 
K.  Marsh.  446. 

203.  Where  a  proprietor  of  a  tract  sells  a  por- 
tion by  metes  and  bounds,  and  the  vendee  enters, 
his  possession  is  rentricted  to  his  own  boondanea. 
Jones  V.  CkUds,  2  Dana,  25. 

204.  A  party  who  has  title,  by  a  deed,  to  two 
adjoining  tracts,  granted  by  two  separate  pat^ 
ents,  and  makes  an  entry  on  the  land,  acquires 
a  possession  coextensive  with  his  title  by  the 
deed.     Harrison  v.  M' Daniel,  ib.  348. 

205.  If  a  party  holding  a  tract  of  land  acquires 
an  adjoining  tract  b^  a  parol  contract,  and  enters 
upon  it,  his  possession  will  be  held  to  include  it, 
notwithstanding  he  has  made  no  improvement  or 
inclosure  thereon.     Boyce  v.  Blake,  ib.  127. 

206.  Where  a  grantee  enters  upon  his  land, 
his  possession  extends  to  the  extent  of  his  grant, 
and  if  a  junior  grantee  enters  on  the  land,  the 
elder  will  be  ousted  of  so  much  only  as  the  juniot 
actually  encloses.  Moss  v.  Currie,  I  I>ana,  266 
Harrison  v.  M' Daniel,  2  ib.  348. 

207.  Where  the  junior  grantee  extends  his  im 
provement  over  the  line  of  the  elder  grantee  in 
possession,  and  after  wards,  acquires  a  third  title 
paramount  to  both,  the  possession  under  the  new 
title  will  not  be  deemed  to  extend  over  the  whole 
claim,  but  will  be  restricted  to  the  enclosure. 
BaU  V.  Uvely,  1  ib.  60. 

208.  Where  a  tenant  enters  under  a  lease,  by 
which  the  lessor  reserves  the  power  of  selling  or 
leasing  a  part  of  the  premises  to  others,  the  ten- 
ant, until  such  subsequent  sale  or  lease,  is  in  pos- 
session of  the  whole  land  leased.  Combs  v.  Fisn^ 
home,  3  Litt.  187. 

209.  Where  two  patentees  entered  upon  their 
respective  adjoining  tracts  of  land,  and  a  dispute 

8  rose  as  to  the  boundary  between  them,  so  that  ^ 
a  slip  of  land  was  claimed  by  both,  and  one  after- 
wards enclosed  a  part  of  the  disputed  land,  a  piece, 
more,  and  a  piece  after  20  years  before  suit,  it 
was  held,  that  the  grantee  who  had  enclosed 
was  protected  by  the  statute  of  limitations  for  so 
much  only  as  he  had  enclosed  20  years  before 
the  suit.     Skriene  v.  Summers,  1  Dana,  239. 

210.  If  the  respective  owners  of  two  adjoining 
lots  of  woodland,  not  separated  by  a  partition 
fence,  cut  trees  beyond  the  bounclary  line,  this 
mixed  possession  does  not  give  to  each  the  pos- 
session of  the  strip  thus  cut  over,  as  against  a 
stranger,  but  the  question  of  possession  is  to  be 
determined  by  the  true  boundary  line ;  nor  can 
the  owner  of  one  of  the  lots  of  land  regard  as  a 
stranger  a  person  who  shows  n.  prima  fade  title 
to  the  other  lot,  although  he  do  not  trace  his  title 
to  the  original  owner  thereof.  Leach  v.  Woods^ 
14  Pick.  461. 

211.  Where  one  entered  upon  a  part  of  a  tract 
of  land,  under  a  deed  from  one  having  no  title, 
and  afterwards  received  a  deed  from  the  disseisee 
of  a  large  part  of  the  same  tract,  the  court  held,  it 
was  a  question  for  tlie  jury  whether  the  disseisor 
did  not  intend  thereby  to  yield  and  abandon  his 
possessory  title  to  the  whole  tract  on  thus  obtain- 
ing a  perfect  title  to  a  large  part  of  it.  Schtoartz 
V.  Kuhn,  1  Fairf  274. 

212.  Where  a  person  enters  into  possession 
under  a  recorded  deed,  claiming  title  to  the  en- 
tirety, and  exercises  acts  of  ownership,  it  is  a 
disseizin  of  all  persons  who  claim  title  to  the 
same  land,  to  the  extent  of  the  boundaries  in  the 
deed.     PreseoU  v.  Jfeters,  4  Mason,  326. 

213.  Possession  of  one  tract,  distinctly  bound- 
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ed,  ii  aol,  in  law,  poMeMion  of  another,  though 
both  are  conyeyed  by  the  Mune  deed.  Carson  t. 
BumtU.  1  Dev.  &,  Bat.  546. 

214.  The  posoeraion  of  one  entering  on  land, 
under  deed  or  title,  is  cofixtenaive  with  such 
deed  or  title,  and,  though  they  may  prove  defect- 
ive or  void,  the  true  owner  will  be  disseized  to 
that  extent.     Clark  v.  Courtney,  5  Pet.  319. 

215.  The  possession  of  a  bona  fide  owner  ex- 
tends over  all  his  tract ;  that  of  an  intruder  only 
over  sach  as  he  actually  occupies.  M'CaU  v. 
JVae2y,  3  WatU,  69.  Sweeney  v.  M'CvUoehj  ib. 
346. 

216.  By  21  years'  possession  of  land,  one  who 
enters  without  color  of  title  acquires  possession 
of  as  much  as  he  actually  cultivates  or  encloses, 
and  may  convey  such  tiUe.  MiUer  v.  SAaw,  7  S. 
db  R.  129.     Oveifield  v.  Christie,  ib.  173. 


IV.  What  Time  is  necessary  to  effect  a  Disseizin, 

217.  In  Connecticut,  an  actual  ouster  and  ad- 
verse possession,  uninterrupted  for  tiie  term  of 
15  years,  will  bar  the  original  owner  of  the  land 
of  his  right  of  entry,  whether  the  ouster  and  ad- 
verse possession  was  by  the  same  person  or  per- 
sons for  the  whole  time,  or  by  different  persons 
for  different  portions  of  it.  Fanning  v.  WUleoz. 
3  Day,  258. 

218.  Title  to  lands,  by  a  15  ^ears*  possession, 
may  be  acquired,  under  certam  circumstances, 
without  the  land's  being  actually  enclosed  by  a 
fence.     Smith  v.  Isaacs,  1  Root,  151. 

219.  In  order  that  one  may  be  entitled,  by  vir- 
tue of  his  possession  of  land  for  more  than  six 
years,  to  the  value  of  improvements  made  by  him 
on  the  land,  it  is  necessary  that  the  possession 
should  be  adverse  to  the  owner  of  the  land.  Jlla- 
son  V.  Richards,  15  Pick.  141. 

220.  Possession,  in  Kentucky,  to  form  a  bar  to 
a  plaintiff  in  ejectment,  must  be  shown  to  have 
beien  adverse  and  uninterrupted  for  20  years. 
M'GesY,  Morgan,  1  A.  K.  Marsh.  62.     Voorhies 

V.  Graham,  ib.  233. 

221.  A  disseizin  does  not  defeat  the  right  of 
entry ;  the  disseizee  may  regain  the  possession 
by  his  entry  at  any  time  before  five  years  and  a 
descent  cast,  and  then  have  his  action  imme- 
diately.   MiUer  v.  Skaekleford,  3  Dana,  289. 

222.  A  descent  cast,  afier  the  ancestor  of  the 
defendants  had  been  five  years  in  possession, 
does  not  toll  the  plaintiffs'  right  of  entry,  unless 
the  plaintiflb  themselves  had  been  in  possession. 
Simpson  v.  Sumnon,  3  A.  K.  Marsh.  462. 

223.  After  the  tenant  has  had  20  years'  con- 
tinued adverse  possession,  the  entrv  of  the  de- 
mandant will  not  enable  him  to  mamtain  a  writ 
of  right.     Bedinger  v.  Rickets,  2  ib.  34. 

224.  The  right  of  entry  is  tolled  by  20  years' 
adverse  uninterrupted  possession,  although  under 
distinct  claims.    Hard  v.  Walton,  ib.  620. 

225.  A  plaintiff  in  ejectment,  whose  patent  is 
not  20  years  old  when  he  brings  his  suit,  is  not 
barred  by  20  years*  adverse  possession,  the 
plaintiff's  right  of  entry  commencing  with  his 
patent.     Stewart  v.  Jackson,  1  ib.  59. 

226.  Possession,  to  toll  a  plaintiff's  right  of. 
entry,  need  not  continue  the  whole  time  m  one 
person,  or  under  the  same  title :  if  there  have 
been  20  years'  uninterrupted  adverse  possession, 
by  one  or  many  persons,  or  under  one  or  more 
titles,  it  is  sufficient.     Shannon  v.  Kinney,  1  ib.  3. 

227.  The  right  of  entry  of  the  plaintiff  in 
ejectment  is  not  tolled  by  occasional  acts  of  own- 
ership on  the  part  of  the  defendant,  without  20 
years'  continued,  uninterrupted  possession.  Brax^ 


dale  V.  Speed,  ib.  105.     Smith  v.  Mitchell,  ib.  207. 
Fomutn  v.  Ambler,  2  Dana,  108. 

228.  Instructions  that,  if  the  jury  believed  a 
party  was  in  possession  20  years,  they  should 
find  for  him,  but  which  do  not  state  that  the  pos- 
session must  have  been  adverse  and  continual, 
are  erroneous.     Forman  v.  Ambler,  2  Dana,  108. 

229.  Where  a  person  disseized  had  only  a 
right  of  entry,  and  no  actual  seizin,  a  descent 
cast,  and  the  lapse  of  five  years,  will  not  toll  his 
right  of  entry.  Taylor  v.  Steele,  1  A.  K^  Marsh. 
315.  Ewing  v.  Alexander,  ib.407.  Higginbdttom 
V.  Fisl^aek,  ib.  506. 

230.  If  the  defendant  acquired  possession  un- 
der  the  plaintiff's  possession,  he  cannot  avail 
himself  of  his  seven  years'  occupation,  to  bar  the 
plaintiff 's  action.  Bruce  v.  Taylor,  2  J.  J.  Marsh. 
160. 

231.  Twenty 'years'  continued  possession,  by 
a  purchaser  claiming  to  the  extent  of  his  marked 
boundary,  tolls  the  right  of  entry  of  adverse 
claimants,  although  he  had  no  deed  until  six 
years  after  his  entry.  Bank  of  Kentucky  v. 
M'WUUams,  ib.  256. 

232.  A  purchaser  or  devisee,  claiming  as  such, 
cannot  maintain  a  writ  of  right  after  a  lapse  of 
30  years  from  the  disseizin  of  his  vendor  or  testa- 
tor ;  though  an  heir  or  successor  mayj  within  50 
years  of  the  disseizin  of  his  ancestor  or  predeces- 
sor.    Briscoe  v.  M*Gee,  ib.  370. 

233.  If  the  defendant  proves  20  years'  posses- 
sion, under  title  derived  from  the  commonwealth, 
the  burden  of  proof,  that  the  defendant  has  not 
held  adversely  to  the  plaintiff,  lies  on  the  plain- 
tiff.    Stnith  V.  Frost,  ib.  424. 

234.  An  adverse  possession  of  more  than  20 
years,  without  any  defined  boundary,  but  on  land 
which  is  afterwards  included  in  a  survey  and 
patent,  neither  of  which  were  of  20  years'  stand- 
ing at  the  commencement  of  the  suit,  furnishes 
no  available  defence  in  ejectment.  .Shearer  v. 
Clay,  1  Litt.  260. 

235.  The  purchaser  of  lands,  sold  for  taxes, 
holds  adversely  to  the  former  owner,  and  conse- 
quently can  avail  hiinself  of  20  years*  possession. 
Graves  v.  Hayden,  2  ib.  61. 

236.  A  defendant  in  ejectment,  without  any 
title,  or  20  vears'  adverse  possession,  is  not  pro- 
tected bv  lapse  of  time.  Jiorton  v.  Sanders,  1 
Dana,  14. 

237.  To  constitute  an  actual  settlement  upon 
land  to  which  there  is  an  adverse  claim,  when- 
ever the  settler  makes  improvements  upon  the 
lap,  though  his  dwelling-house  may  not  be  upon 
the  lap,  it  operates  as  notice  to  his  adversary, 
who  will  be  barred  by  the  lapse  of  seven  years. 
Davis  V.  Young,  2  ib.  299. 

238.  Where  A  exchanges  land,  with  C,  for  land 
which  G  holds  by  a  parol  title,  enters  upon  the 
latter  land,  pays  for  it,  receives  a  deed  from  C's 
vendor,  and  holds  it  20  years,  C  cannot  maintain 
ejectment  against  him  for  the  land.  Chiles  v. 
Boothe,  3  Dana,  566. 

V.  As  between  Joint  Tenants  and  Tenants  tn 

Common. 

239.  One  joint  tenant  cannot  convey  a  part  ot 
the  land  held  in  joint  tenancy,  by  metes  and 
bounds,  to  a  stranger.  Nor  can  one  entering 
under  such  a  conveyance  be  a  disseizor  of  the 
other  joint  tenants.    Porter  v.  Hill,  9  Mass.  34. 

240.  One  tenant  in  common  may  disseize 
another ;  and  if  a  person  enter  into  possession 
claiming  title  to  the  entirety  under  a  deed,  and 

I  the  title  turns  out  to  be  defective  as  to  a  moiety, 
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it  if  a  diMe'isin  of  the  pArtiw  eiititM  to  tkot 
moiety.    PreteaU  r.  Xwtrtj  i  Muon,  3S26. 

341.  If  a  tenant  in  common  enters  into  the 
aetnal  and  ezcluaive  poeeesfion  of  landa,  takea 
the  rents  and  profits,  and  makes  valuable  improve- 
ments, denying  the  title  of  his  oo-tenants,  tt  will 
be  considered  an  adverse  possession  to  and  onster 
of  them.  Cummimfs  v.  WymaUj  10  Mass.  464, 
468.    IKfe2#w  T.  Jimss,  10  Pick.  161. 

S42.  whether  such  entry  tccmes  to  the  ben- 
efit of,  or  is  an  aetnal  oustor  of,  the  others,  is  a 
qneitton  of  fkct,  and  the  province  of  the  jury  to 
determine.  Parker  v.  Loclu  and  Caumls^  3  Met. 
91.    Cummings  v.  f¥ifman.  10  Mass.  464. 

243.  Where  land  was  devised  to  certain  per- 
sons as  tenants  in  common,  and  it  was  agreed 
verbally  between  them  that  one  should  give  np 
his  share,  for  an  agreed  compensation,  to  the 
others,  who  thereupon  entered  on  it  and  excluded 
him  from  the  possession,  it  was  held  a  disseisin 
of  such  devisee.     Leonmrd  v.  Leamard^  ib.  981. 

844.  If  one  of  two  disseizors,  in  possession  ot 
iand  as  tenants  in  common,  abandons  the  land, 
the  abandonment  does  not  enure  to  the  benefit 
of  the  disseisee ;  but  the  co-tenant  still  holds  as 
if  he  had  been  sole  disseizor.  Bigelow  v.  Jones, 
10  Pick.  161. 

845.  Where  the  owner  of  an  undivided  part  of 
a  parcel  of  land  gave  a  deed  of  the  whole  parcel, 
and  the  grantee  entered  under  the  deed,  and  af- 
terwards a  creditor  of  the  grantee  levied  upon  the 
wholo  parcel,  and  entered  under  his  levy,  claim- 
ing to  be  the  solo  owner  of  the  land,  it  was  held, 
that  the  eo-tenaat  of  the  maker  of  the  deed  was 
disseized,  ih. 

846.  A  tenant  in  common,  having  mortgaged 
his  interest,  and  being  permitted  by  the  mort- 
gagee to  remain  in  possession,  has  a  right  to 
occupy  in  eommon  with  his  co-tenants,  or  in 
severalty ;  and  his  occupation  in  severalty  will 
not  amount  to  a  disseisin  of  tho  mortgagee.  CoU 
Um  V.  Smf/A,  11  ib.  311. 

847.  The  adverse  possession  of  a  tenant  in 
common  may  be  demonstrated  by  circumstances ; 
aetnal  notice  need  not  be  given.  Ladgn  v.  Pat" 
tersan,  3  Watts,  74. 

846.  The  mere  pernancy  of  the  profits  by  one 
tenant  in  common  is  not  an  ouster  of  his  co- 
tenant.  Bigbee  v.  Rice,  5  Mass.  344.  Morrit  V. 
Vanderen^  1  Dall.  64. 

849.  A  and  B,  at  their  joint  expense,  and  in 
pursuance  of  a  parol  agfreement,  erected  a  per- 
manent building  on  the  land  of  B,  which  they 
were  to  occupy  jointly.  In  an  action  of  disseisin 
bronght  by  A  against  B,  who  had  turned  him  out 
of  tM  house,  demanding  the  possession  of  the 
building,  it  was  held,  that,  at  law,  the  title  to  the 
building  was  vested  absolutely  in  B.    Bentditst  v. 

,  Benedia,  5  Day,  464. 

850.  Possession  of  land  by  a  purchaser,  under 
a  deed  for  the  entire  lot,  given  without  right  in 
the  grantee,  is  adverse  to  the  rightful  owners, 
though  tenants  in  common  with  the  grantor,  and 
a  suDsequent  deed  exeented  by  them,  during 
such  adverse  possession,  is  inoperative  and  void, 
and  subsequent  releases  by  them  to  the  grantor 
of  the  defendant,  or  the  person  under  whom  the 
defendant  claims,  enure  to  the  benefit  of  the  de- 
fimdant.    Jackson  v.  SmUk^  13  Johns.  406. 

851.  A  person  in  possession  of  land,  claiming 
title,  mav  purchase  in  an  outstanding  title,  to 
protect  that  possession,  t^. 

5252.  In  a  joint  demise  to  several  persons,  if  the 
right  of  entry  is  tolled  as  to  some,  all  are  barred. 
Ihckmf  V.  Armstrcng^  1  A.  K.  Marsh.  39. 

858.  Oa«  heir  may  disseise  his  eo-heirs,  and 


hoM  an  adverae  poasessioa  agaiatt  them,  in  wHt 
as  a  stranger.  HUmrd  v.  ITittuMW,  7  Wheat.  60. 
854.  The  disability  of  one  parcener  does  not 
save  the  right  of  entry  to  soch  as  labored  vnder 
no  disability  when  the  viffkt  aeerued.  Qr^fik  r. 
ntuiOHy  7  J.  J.  Marsh*  365* 

VI.    OlAsr  MaUert;  and  Asrstn  tf  PUading  and 


856.  If  the  demandants  in  a  real  action  de- 
clare upon  a  seisin  within  80  years,  it  is  a  mate- 
rial allegation,  and  proof  of  a  seizin  within  thnt 
period  is  essentially  noceamy .  ExUmr  v.  Odiame^ 
1  N.  Hamp.  33». 

856.  The  ciroomstanee  that  one  took  possen- 
sien  of  vnoccupied  land,  as  contraotor,  to  trans- 
port for  the  government  to  and  fiom  a  fort  on  tb« 
frontiers,  and  that  his  claim  comprehended  the 
fort  itself,  as  well  as  the  land  around  it,  and  thn 
his  improvements  were   necessary  in   the   per 
fbrmance  of  his  eontract,  was  considered  evi 
dence  that  he  held,  in  subordination  to  the  right* 
of  the  crown.    Jackson  v.  Porter^  Paine,  457. 

257.  An  unacknowledged  dee<\^  from  one  to 
another  of  the  persons  under  whom  a  party 
claims,  and  the  record  of  a  judgment  in  fhvor  of 
one  of  tliose  persons  against  a  third  person,  ae- 
companied  with  proof  of  possession  and  acts  of 
ownership,  are  admissible  as  evidence  to  prove 
the  character  of  the  party's  possession,  but  not 
to  establish  a  title.  Rogers  v.  HUlhouse^  3  Conn. 
398. 

858.  A  judgment  of  eviction,  as  evidence  in  a 
suit  upon  a  covenant  of  warranty,  or  bond  for  a 
title,  IS  tantamount  to  an  actual  eviction,  and 
sufficient  without  proof  of  an  ouster  of  the  ten- 
ant.    Woodumrd  v.  AUon^  3  Dana,  164. 

259.  The  trustees  of  a  town  are  not,  br  it* 
establishment,  invested  with  a  legal  title  to  fanda 
held  adversely,  but  included  in  the  town ;  and 
an  actual  entry  by  them  on  the  other  lots  will 
not  extend  to  these.  Yowng  r.  KimhoHsmd^  % 
Litt.  223. 

860.  The  Kentnckv  statute,  to  compel  tiie 
speedy  adjustment  of  land  claims,  applies  only  to 
those  cases  in  which  the  possession  has  been 
acquired,  and  continued  by  actual  settlement 
upon  the  land ;  and  not  to  those  in  which  pos- 
session has  been  obtained  by  entiy  on  the  land, 
and  enclosing  it  with  a  fence  or  otherwise. 
9mitk  V.  JfoMfds,  8  Litt.  159. 

861 .  That  a  deed  of  gift  was  obtained  bv  one 
son  from  the  father,  by  a  false  and  fraudulent 
representation,  is  not  an  available  defence,  in  an 
action  of  ejectment,  for  another  son,  who  claims 
the  same  land  by  devise  from  their  common 
father.     Tkomas  v.  Tkomas^  1  Litt.  68. 

262.  That  the  claim  of  the  plaintiff,  in  an  ac- 
tion of  ejectment,  has  never  been  listed  for  taxa- 
tion, afibrds  no  defence  to  the  defendant,  unless 
the  plaintiff's  title  has  been  vested  in  the  com- 
monwealth by  inquest  of  office.  Barhow  v  JVM- 
soR,  1  ib.  59. 

863.  A  purchaser,  in  possession  under  his  pni^ 
chase,  buying  in  an  adverse  chum,  cannot  efaifli 
a  rescission  of  the  contract  made  with  his  first 
vendor,  without  giving  np  possesmen  to  him, 
and  opposing  the  last  acquired  title  to  the  fimC 
Qrundy  v.  Jackson^  1  ib.  11. 

864.  Resistance  to  an  entry  is  good  canoe  fbr 
action  on  ouster  and  disseisin.  Propriotoro  pf  M'o. 
6y.M  'FaHand,  18  Mass.  385. 

865.  If  those  entering  have  good  title,  and  • 
right  to  enter,  the  person  ousting  them  eouM  not 
qnafify  his  wrong  by  saying  ha  only  ekinod  aa 
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eftete  f<>r  yewrs,  or  at  will.    Provriuorg  ofjfo,  6 
T.  M'FarUMdy  18  Mum.  325. 

266.  A  disseizin  may  be  purged,  either  by  the 
disseiior's  abandonment  of  the  possession,  or  his 
eonsent  to  hold  ander  the  disseisee.  Bat  where 
a  disseisor  employed  an  agent  to  procure  a  deed 
from  the  owner  of  the  land,  to  confirm  his  pos> 
session,  and  the  agent  took  the  deed  in  his  own 
name,  the  disseizin  was  not  thereby  purged,  and 
nothing  passed  by  the  deed.  Smail  v.  Procter^ 
15  ib.  495. 

267.  If  a  disseizee,  whose  right  of  entry  is  not 
lost,  enters  and  delivers  a  deed  upon  the  land, 
the  disseisin  is  so  far  pur{red  by  the  entry  as  to 

P'lye  operation  to  the  deed.     Oaius  ▼.  Mmrcffj  10 
ick.  195.    Kn9x  ▼.  Jenks,  7  Mass.  488. 

268.  A  disseizee  of  lands,  by  his  last  will,  or- 
dered  his  executors  (two  of  his  sons)  to  sell  all 
his  ontlands,  ^bo.,  for  the  payment  of  his  debts, 
Ac.,  and  died  disseised.  The  executors  released 
the  testator's  right  in  the  lands  to  the  tens  at  in 
possession.  Held,  that  they  had  no  authority 
nnder  the  will  so  to  do,  but  that  the  release 
would  conclude  their  own  rights  as  heirs.  Poor 
y.  Ro^nson,  10  Mass.  131. 

269.  In  a  writ  of  ri^ht,  wherein  the  demand- 
ants  counted  on  the  seizin  of  their  ancestor,  the 
tenant  proyed  that  the  landlord  had  parted  with 
the  land  in  his  lifetime ;  but  it  appearing  that  he 
was  at  that  time  disseised,  and  therefore  nothing 
passed  by  his  deed,  and  the  action  being  for  the 
use  of  the  grantees,  the  demandants  recovered. 
Knox  V.  Koloek,  14  ib.  900. 

270.  Possession  by  one's  cattle,  and  residence 
for  a  sufficient  number  of  years,  was  held,  in 
North  Carolina,  sufficient.  jSndrows  v.  Mu{ford^ 
1  Havw.  311. 

271.  The  bringing  of  an  action  of  ejectment, 
aad  the  enclosing  part  of  the  land  in  controversy, 
are  independent  acts,  and  cannot  aid  each  other. 
Ball  V.  Lcoe/y,  1  Dana,  60. 

272.  A  motion  for  restitution  is  a  summary 
process,  and  requires  a  clear  case  to  be  made  out, 
m  order  to  be  sustained.  Aerfem  v.  Sanders^  3 
J.  J.  Marsh.  3. 

273.  A  vendee  of  land,  who  recovers  his  pur* 
chase  money  of  the  vendor  on  the  ground  of  a 
fiulure  of  title,  is  bound  to  restore  possession  to 
the  vendor,  and  cannot  defend  himself  by  plead- 
ing the  title  of  a  stranirer.  FatoUr  v.  Cravsiw, 
ib.  428. 

274.  The  question  of  adverse  possession  is  for 
the  jury  to  determine.  Dem  v.  Simniekton^  4 
Halstl49.  ITtiwsU  V.  Ds^^ett,  2  Fairf.  309.  Dn^ 
kou  V.  MtarohaU,  3  Dana,  336. 


SEIZURE. 
(See  Admiiialtt.) 

1.  Any  government  may  lawfully  provide  for 
the  seisure  of  vessels  or  property,  belonging  to 
Us  own  subjects,  for  a  breach  m  its  municipal 
regulations  on  the  high  seas,  as  well  as  within 
its  own  territorial  limits.  FrancU  v.  Oc§tM  hu. 
Co,  6  Cow.  404. 

2.  The  right  of  a  nation  to  seise  vessels  at- 
tempting an  illicit  trade  is  not  confined  to  the 
limits  ot  its  territory.  Chwrek  v.  Hvhbartj  2 
Cranch,  187. 

3.  To  make  a  seizure,  under  the  act  of  9th 
January,  1809,  legal,  it  was  not  necessary  that  it 
should  be  made  by  the  collector  in  person,  or  bv 
his  written  authority ;  nor  that  a  record  of  soek 
seisure  should  he  made.   Tko  /Mmhh  1  Gallia.  75. 


4  Any  oitisen  may  seise  property  forfeited  to 
the  govempient,  in  order  to  enforce  the  forfeit- 
ure. The  government  confirms  such  seisure  by 
instituting  legal  process.  Tko  Caledonian,  4 
Wheat.  100. 

5.  Where  a  seisure  is  made  within  the  territo- 
ries of  a  foreign  government,  on  account  of  illicit 
trade,  it  cannot  be  said  the  warranty  of  freedom 
fh>m  loss,  charge,  or  damage,  in  consequence  of 
seizure  or  detention  for,  or  on  account  of,  il- 
licit or  prohibited  trade,  is  not  broken  because 
the  seisure  was  not  made  before  the  vessel  ar- 
rived at  her  port  of  destination,  or  before  she  had 
an  opportunity  to  do  some  act  amouBtin|r  to  aa 
illegal  trading.  Smith  v.  Ddatoaro  Ino,  Co.  3 
Wash.  C.  C.  127. 

6.  A  mere  intention  to  smuggle  goods  will  not 
authorise  the  seisure  of  a  vessel.  Cosb  of  Lo 
Tigre^  ib.  567. 

7.  Although  probable  cause  of  seisure  will  not 
exempt  from  costs  and  damages,  in  seisures  made 
under  municipal  statutes,  unless  expressly  made 
a  ground  of  jusUfication  by  the  law  itself,  thie 
principle  does  not  extend  to  captures  jwrt  belliy 
nor  to  marine  torts  generally,  nor  to  acts  of 
congress  authorizing  the  exercise  of  belligerent 
riffhts  to  a  limited  extent,  such  as  the  piracy  acts 
of  March  3,  1619,  c.  75,  and  May  15, 1820,  c. 
112.     Tlu  Palmyra,  12  Wheat.  1. 

8.  To  trespass  for  entering  and  carrying  away 
goods,  plea  of  seizure  by  the  defemUmt,  as  in- 
spector of  the  customs,  held  good ;  and  the  de* 
scripUon  in  the  warrant,  viz.,  **  several  bales  of 
goods,  calicoes,  chintzes,  &c.,'*  held  sufficiently 
particular.     Steel  v.  Fisk,  Brayt.  230. 

9.  An  officer  of  a  public  armed  vessel  of  the 
United  States,  who  made  a  seizure  of  a  neutral 
vessel  on  the  high  seas,  may  excuse  himself  by 
showing  probable  cause  for  having  made  it ;  but 
the  ground  of  excuse  should  be  very  strong, 
stronger  than  in  the  case  of  a  capture  of  a  neu- 
tral by  a  belligerent.  Skattuek  v.  MaUtf,  1  Wash. 
C.  C.  245.  Ifsuch  excuse  is  made  out,  he  is  not 
liable  for  consequential  damages ;  but  otherwise, 
he  is  liable  for  all  damages  which  have  followed 
the  seizure,  ib. 

10.  Although  a  crew  may  be  protected,  br  a 
commission  bona  fide  received  and  acted  nnder, 
from  the  charge  of  piracy,  by  the  law  of  nations, 
in  a  case  of  seizure  for  probable  cause,  under  th« 
piracy  acts  of  1819  and  1820,  although  the  oom« 
mission  was  irregularly  issued,  yet  a  justly- 
founded  suspicion,  under  the  acts,  will  justiAr 
the  captors  for  bringing  in  the  vessel  for  adjudi- 
cation, and  will  exempt  them  from  liability  for 
cosU  and  damages.     The  Palmyra^  12  Wheat.  1. 

11.  A  seizure,  under  the  slave-trade  act,  once 
voluntarily  abandoned,  becomes  a  mere  nullity. 
T%e  Jooefa  Segvnda,  10  ib.  312. 

12.  A  decree  of  acquittal  on  a  proceeding  ns 
rem,  without  a  probable  cause  of  seisure,  and 
not  appealed  ftom  with  eflect,  is  conclusive,  is 
every  inquiry  before  any  other  court,  that  ther* 
was  no  justifiable  cause  of  seisure.  The  ApeUon^ 
9  ib.  362. 

13.  A  vessel,  having  violated  a  law  of  th* 
United  States,  cannot  he  seised  for  such  violtp 
tion  after  the  law  has  expired,  unless  some 
special  provision  be  made  therefor  by  statute. 
Skip  Helen,  6  Cranch,  203. 

14.  The  place  of  seizure,  in  maritime  oflenees, 
and  not  the  place  of  committing  the  offence, 
ffives  the  court  jurisdiction  in  cases  of  forfoiture 
til  rem.     The  Oetavia,  1  Gallis.  486. 

15.  A  seizure  of  a  foreiffa  vessel,  beyond  the 
limits  of  its  territorial  jntisdieticii,  for  bteaeh  of 
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a  municipal  regulation,  is  not  wanmnted  bj  the 
law  of  nations^  and  such  leisure  cannot  give 
jurisdiction  to  the  courta  of  the  oflfended  eoun- 
try.  Rote  ▼.  Himdy,  4  Cranch,  941.  See  Hud' 
9on  y.  Guestier,  6  ib.  281. 

16.  Seizurea,  under  the  prohibition  bj  France 
of  all  trade  with  the  revolted  blacks  of  St.  Do- 
mingo,  could  lawfully  be  made  only  within  two 
leagues  of  the  coast  of  that  island.  Ba$4  ▼. 
Himelv,4  ib.  241. 

17.  The  jurisdiction  of  the  French  courts,  as 
to  seisures,  is  not  confined  to  seizures  made 
within  two  leagues  of  the  coast.  Hudson  r. 
Guestier^  6  ib.  281. 

18.  An  American  vessel,  seized  by  the  French 
for  breach  of  a  municipal  law  of  France,  and  car^ 
ried  into  a  Spanish  port,  may,  while  lying  there, 
be  lawfully  condemned  by  a  French  tribunal  sit- 
ting in  a  French  port.  ik.  4  Cranch,  293. ' 

19.  French  prisoners,  on  their  way  to  Eng- 
land, seized  the  ship,  and  brought  her  into  the 
United  SUtes.  Held,  that  the  district  court  had 
no  power  to  order  restitution,  either  by  the  law 
of  nations  or  consistently  with  the  17th  article 
of  the  treaty  between  the  United  States  and 
France  subsisting  in  1795.  Rtid  y.  S4tp  Fers, 
Bee,  66. 

20.  Where  property  was  impressed  in  Virginia 
during  the  reyolutionary  war,  application  to  the 
county  court  to  adjust  the  claim  ought  to  have 
been  made,  in  order  to  entitle  the  owner  to  res- 
titution, unless  the  omission  could  be  justified. 
Cammomwealtk  y.  Banks^  4  Call,  338.  Comwum- 
wealth  y.  Northf  ib. 

21.  And,  in  such  case,  the  court  of  appeals  ad- 
mitted eyidence  to  show  that  the  acts  required 
bad  been  performed  by  the  petitioners.  Vt. 

22.  Where,  however,  there  appeared  to  be  an 
unnecessary  delay  on  the  part  of  the  claimant, 
whereby  the  state  -  was  deprived  of  an  opportu- 
nity of  obtaining  reimbursement  from  the  gen- 
eral government,  it  was  held,  that  Uie  owner  was 
barred  both  at  law  and  in  equity,  ih. 

23.  Held,  also,  that  the  Virginia  act  of  1781, 
relative  to  the  adjustment  of  claims  for  property 
impressed,  and  the  subsequent  continuing  laws, 
were  acta  of  limitations,  and  barred  claims  not 
asserted  before  the  1st  of  September,  1787.  ih, 

24.  Impressments  by  the  Virginia  executive 
were  either  authorized  or  approved  by  the  re- 
solve of  the  12th  of  March,  1781,  and  therefore 
the  public  were  bound  to  pay  for  the  loss  which 
the  owner  of  the  impressed  property  sustained. 
Commtmwealik  v.  Cvnningkam^  ib.  331 . 

25.  The  Virginia  act  of  1781,  authorising  the 
county  courts  to  examine  into  such  impress- 
ments, and  to  certify  the  value  of  the  losses, 
expired  before  the  14th  of  June,  1784,  and  a 
certificate  then  made  by  such  court  was  held 
inadmissible  to  prove  the  amount  of  such  loss.  ih. 

26.  Held,  however,  that  the  original  appraise- 
ment, if  to  be  had,  if  liable  to  no  objection  on  the 
score  of  unfairness  or  injustice,  should  have  been 
resorted  to  for  that  purpose  ;  or,  if  it  could  not  be 
had,  or  was  liable  to  objection  on  those  grounds, 
then  other  satisfactory  evidence  should  have 
been  adduced,  ib. 

27.  In  such  case,  an  issue,  to  be  tried  by  the 
jury,  is  a  proper  mode  of  ascertaining  the  amount 
of  the  Ipss.  ih, 

28.  The  petitioners  are  not,  however,  entitled 
to  interest,  and,  if  the  iury  find  it,  the  finding 
will  be  disregarded,  and  judgment  entered  for 
the  principal  only.  tb. 

29.  In  an  action  of  debt  on  a  bond  for  land, 
the  defendant,  having  been  in  possesnon  of  the 


land  long  enough  to  acquire  a  title  by  statnle, 
(which,  in  South  Carolina,  is  five  years,)  cannot 
avail  himself,  as  a  defence,  of  the  fact,  that  a 
third  person,  whose  descendants  are  still  living, 
was,  a  lone  time  ago,  long  enough  in  posse  ssjon 
of  the  land  to  have  aoquirad  a  title.  QomrHmm  t, 
Ftmdd^  Harper,  232. 


SENTENCE. 

1.  After  judgment  in  a  criminal  ease,  the  exe- 
cution of  the  sentence  is  not  afiected  by  a  repeal 
of  the  law,  or  the  enactment  of  a  mitigated  pmi- 
ishment  for  the  offence.  Simte  y.  Jt£iingtony  3 
Bailey,  516. 

2.  rregnanoy  may  be  pleaded  by  a  woman, 
after  conviction,  before  sentence  of  death  is 
passed  upon  her,  which  shall  be  tried  by  a  jary 
of  matrons.    Suue  v.  JShrden^  1  Bay,  487. 

3.  Where  one  is  sentenced  to  imprisonment 
for  life,  he  is  civilly  dead,  and  all  suits  against 
him  abate.    Orakmm  v.  JidiamM^  2  Johns.  Cas.  408. 

4.  The  sentence  of  a  court  of  exclusive  juris- 
diction, operating  directly  on  the  thing  itself,  is 
conclusive  between  the  same  parties  upon  the 
same  matter,  coming  in  an^  manner  berore  an- 
other court  of  coordinate  jurisdiction,  not  only  ot 
the  right  which  it  establishes,  but  of  the  fact 
which  it  has  decided,  ^rmroyd  v.  WHUamt^  2 
Wash.  C.  C.  506. 

5.  The  sutute  of  Alabama,  of  1807,  ••  to  punish 
crimes  and  misdemeanors,"  provides  that  one 
convicted  of  a  certain  ofifence  **  shall  be  amerced 
in  such  sum  as  shall  be  assessed  by  the  verdict 
of  the  jury,  and  imprisoned  a  term  not  exceeding 
one  year."  This  statute  was  not  intended  to 
give  the  jury  the  power  of  determininff  the  tern 
of  imprisonment.  lliaiol(tii#  v.  6tete,  3  Stew.  dSt 
Port.  63. 

6.  If  a  prisoner  is  convicted  and  sentenced  to 
imprisonment  for  one  ofience,  and  during  the 
same  term  is  convicted  of  others,  he  may  be  sen- 
tenced also  on  these  last,  each  term  of  imprison- 
ment  commencing  from  and  after  the  precedin|p 
one.     Cammomweaitk  v.  LeatkMy  1  Virg.  Cas.  151. 

7.  Where  hard  labor  has  been  sentenced,  an  ad- 
ditional term  of  it  may  be  given  for  a  new  ol^ 
fence,  said  term  to  commence  at  the  end  of  the 
old  sentence.  Rvstell  v.  Comiaon«oea/M,  7  S.  db 
R.  489. 

8.  Where  a  statute  inflicts  a  punishment  on 
what  is  already  an  offence,  judgment  may  be 
given  for  the  punishment,  though  the  indictment 
do  not  conclude  contra  formam  otatuH.  ib. 

9.  A  prisoner  having  been  convicted  at  the 
same  term,  on  two  several  informations,  for  utter- 
ing two  several  counterfeit  bills,  and  sentenced  to 
three  years*  imprisonment  for  each  ofience,  the 
court  may  direct  that  one  term  of 'imprisonment 
shall  commence  at  the  expiration  of  the  other. 
Siate  V.  Smiih,  5  Day,  175. 

10.  Under  the  4th  section  of  the  Pennsylvania 
act  of  March  27,  1789,  one  sentenced  to  be  im- 
prisoned, to  pay  a  fine  not  more  than  $5  and 
costs,  is  entitled  to  a  release  from  imprisonment, 
having  been  confined  for  the  fine  30  days  beyond 
the  time  for  which  he  was  sentenced.  Though 
released,  he  is  still  liable  for  the  fine  and  coats. 
Commonwealth  v.  Long^  5  Binn.  489. 

11.  Under  the  Pennsylvania  act  of  March  18, 
1816,  one  convicted  of  fraudulent  insolvency  can- 
not be  sentenced  to  hard  labor.  QnUiin  v.  Gn»» 
mtmwealihj  6  S.  db  R.  554. 

See  CoHVioTioir  ahd  SsimircB. 
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BET-OFP. 

I.    Cfike  Actions  in  which  Set-offis  aUowabUy 
and  of  the  Demandg  which  may  be  set 

II.    Of  the  fling  Claims  cf  Set-off^  of  Proceed' 

III.    Of  the  setting  off  of  Judgments  and  Exeeu- 
Hans, 

I.    Of  the  Actions  in  which  Set-off  is  allowable^ 
and  of  the  Demands  which  may  he  set  off. 

1.  DemandB,  to  be  set  off,  roust  be  mutaaland 
eonnected,  and  due  in  the  same  right.  Paine  r. 
Whithridge^  1  M'Cord,  7.  Hurlburt  ▼.  Ins,  Co., 
2  Sumner,  471.  Sheftard  ▼.  Turner,  3  M*Cord, 
249.  Gregg  y.  James,  Breese,.  107.  M' Kinney 
r.  Bellows,  Z  Blackf.  31.  ScoU  v.  Rivers,  1  Stew. 
dk  Port.  19.  Darroek  v.Hay,2  Teates,  208.  Mor- 
rison Y.  Fumham,  1  A.  K.  Marsh.  41. 

2.  And  thej  moat  be  only  between  the  same 
parties.  Wain  y.  fTUkins,  4  Teates,  461.  Warner 
▼.  Barher,Z  Wend.  400. 

3.  The  words, «» mutual  debts,"  in  the  English 
statute  of  set-off,  and  *<  dealing  together,  and  be- 
ing indebted  to  each  other,"  in  the  statute  of  New 
York,  are  expressions  of  the  same  import,  and  the 
decisions  on  the  former  will  equally  apply  to  the 
latter.  Per  Kent,  G.  J.  Gordon  y.  Bowne,  2 
Johns.  150. 

4.  The  supreme  court  of  Vermont  will,  under 
their  equity  powers,  decree  a  set-off  of  demands 
not  nominally  mutual,  if  they  are  actually  so. 
Ferris  y.  Burton,  1  Verm.  439. 

5.  The  debts  must  be  due  to  and  from  the  same 
persons  in  the  same  capacity.  Pitkin  y.  Pitkin, 
8  Conn.  325. 

6.  Where,  therefore,  in  an  action  by  A.  against 
B.,  B.  claimed  to  set  off  a  debt  due  from  S.,  of  whom 
A.  was  executor,  which  debt  had  been  assigned 
to  him  on  the  ground  that  A.,  haying  admmis- 
tered,  had  assets,  and  obtained  an  order  of  distri- 
bution, the  debt  was  extinguished  as  amnst  the 
estate,  and  the  plaintiff  personally  liable,  it  was 
held,  that  this  result  was  not  effected,  and  that 
the  debts  were  not  mutual,  and  could  not  be  set 
off.  ib. 

7.  A  joint  debt  cannot  be  set  off  against  a  sep- 
arate debt,  nor  a  separate  debt  against  a  joint 
debt.  Bibb  r.  Saunders,  2  Bibb,  86.  Blanks  y. 
9mith^  Feck,  166.  M*DoweU  y.  Tyson,  14  S.  A 
R.  300.  Porter  y.  Jfekervis,  4  Rand.  359.  Howe 
y.  Sheppard,  2  Sumner,  409.  Walker  y.  Leigh- 
ton,  11  Mass.  140.  Woods  Y.  Carlisle,  6  N.  Hamp. 
27.     See  Stewart  y.  Coulter,  12  S.  &  R.  252. 

8.  A  debt  due  from  an  indiyidual  partner  can- 
not be  set  off  against  a  partnership  demand.  Scott 
y.  Trent,  1  Wash.  77.  White  y.  (Jnion  Jfns.  Co.  1 
N.  4Bt  M.  566.  Brown  y.  TTkompson,  Coxe,  2. 
Bitehie  r.  Moore,  5  Munf  388. 

9.  The  deliyery  of  goods  to  an  indiyidual  part- 
ner cannot  be  onet  to  a  partnership  demand,  al- 
though such  goods,  by  direction  of  such  partner, 
vere  to  be  entered  as  a  credit  against  the  part- 
nership demand.  Jirmistead  y.  Buder,  1  H.  db 
M.  176. 

10.  Under  the  New  Hampshire  statote  of  set* 
off,  in  aasnnipsit  against  two,  their  seyeral  debts 
against  the  plaintiff  cannot  be  set  off  to  his  de- 
mand against  them.  Boss  y.  Knight,  4  N.  Hamp. 
236. 

11.  A  debt  due  by  the  plaintiff  to  one  of  sey- 
eral  obligors,  in  a  bond,  cannot  be  set  off  in  a 
sou  against  all  the  ebligom.    Hemdorson  t.  Lsis^ 
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I  »s,  9  S.  dr.  R.  379.    See  Pitcher  y.  Patrick,  Mi- 
'  nor,  321. 

12.  In  an  action  against  two  on  their  joint 
note,  the  indiyidual  demands  of  either  may  be 
pleaded  in  set-off,  in  Vermont.  Ashley  y.  WU- 
lard,  2  Tyler,  391. 

13.  Where  a  writ  is  against  two  on  a  joint  lia- 
bility, but  only  one  is  seryed  upon,  he  is  entitled 
to  any  set-off  that  would  be  available  for  the  two. 
JIfoa  y.  MoU,  5  Verm.  111. 

14.  A  party  holding  a  joint  and  seyeral  note, 
against  two  makers,  is  not  bound  to  set  off  the 
same,  in  an  action  against  him  by  one  of  the 
makers.     Culver  y.  Barney,  14  Wend.  161. 

15.  Demands  can  onlj  be  set  off  between  par- 
ties in  the  characters  m  which  they  are  sued ; 
therefore,  a  demand  against  its  clerx  cannot  be 
set  off  against  a  demand  due  to  a  corporation. 
Columbia  y.  Harrison,  2  Rep.  Con.  Ct.  213. 

16.  A  claim  against  the  plaintiff  in  a  repre- 
sentatiye  capacity  cannot  be  set  off  in  a  suit 
brought  in  an  indiyidual  capacity.  Grew  y.  Biir- 
diu,  9  Pick.  265.  Snow  y.  Conant,  8  Verm.  308. 
Cummings  y.  Williams,  5  J.  J.  Marsh.  384.  Bar- 
ton  y.  Hoomes,  1  A.  K.  Marsh.  19. 

17.  And  in  an  action  to  recoyer  money  receiyed 
by  an  officer  in  his  official  capacity,  a  debt  due 
from  the  plaintiff  to  the  officer,  in  his  priyate  ea^ 
pacity,  is  not  a  subject  of  set-off.  Prewett  y. 
Marsh,  1  Stew.  &  Port.  17. 

18.  The  debt  of  a  husband,  during  eoyerture, 
cannot  be  set  off,  afler  diyorce,  against  the  wife's 
distributiye  share  in  her  father's  estate,  thougli 
the  decree  of  diyorce  is  subsequent  to  the  in- 
testate's death.    Fink  v.  Hake,  6  Watts,  131. 

19.  In  an  action  by  husband  and  wife,  for  a 
legacy  lefl  to  the  wife  *'  for  her  own  use,"  a  debt 
due  from  the  husband  to  the  testator  cannot  be 
set  off.    Jamison  y.  Bradu,  6  S.  &  R.  466. 

20.  On  scire  facias,  by  husband  and  wife,  on  a 
recognizance,  to  recoyer  the  wife's  distributiye 
share  of  an  estate,  money  lent  to  her  husband  be- 
fore the  recognizance  may  be  set  off.  Wishart 
y.  Downey,  15  ib.  77. 

21.  Where  a  suit  is  brought  by  husband  and 
wife  for  the  rent  of  premises  belonging  to  the 
wife,  the  tenant  may  set  off  a  demand  against 
the  husband  alone.  Ferguson  y.'  Lothrop,  15 
Wend.  625. 

22.  An  unliquidated  demand  cannot  be  pleaded 
in  setoff.  Farquhar  y.  Collins,  3  A.  K.  Marsh. 
31.  Morrison  y.  Hart,  Hardin,  150.  M Kinney  y. 
Bellows,  3  Blackf.  31.  StaU  y.  Wefsted,  6  Halst 
397.  De  Tastett  v.  Crousillatt,  2  Wash.  C.  C.  132. 
U,  &ates  y.  WdU,  2  tb.  161.  Williams  y.  GO- 
ohrist,  3  Bibb,  49.  Brown  y.  Cuming,  2  Caines, 
33.  Taylor  y.  Stout,  Coxe,  53.  Edwards  y.  /)»- 
vis,  1  Halst  394.  Hogg  y.  Ashe,  1  Hayes,  471. 
Hopbwm  y.  Hoag,  6  donn.  613. 

23.  But  unliquidated  damages  may  be  set  off^ 
under  the  plea  of  payment,  in  an  action  of  debt 
arising  from  the  same  transaction.  Hubler  y. 
Tamney,  5  Watts,  51. 

24.  An  account,  barred  by  the  statute  of  limi* 
tations,  cannot  be  sustained  as  a  set-off.  (7U- 
dkHdy.  ir»UuMii#,3.A.K.Marsh.235.  WHliamg 
y.  Gilchrist,  3  Bibb,  49.  TumbuU  y.  Stroheeker^ 
4  M'Cord,  210.  Crist  y.  Gamer,  2  Pennsyl.  251. 
Madden  y.  Madden,  2  Rep.  Con.  Ot  350.  JaekM 
y.  Moore,  1  Teates,  391. 

25.  A  set-off  cannot  be  made  of  a  debt  against 
any  one  other  than  the  plaintiff  on  the  record. 
Johnson  r.  Bridge,  6  Cow.  693.  Gregg  y.  James^ 
Breese,  107. 

26.  A  claim  of  a  suryiying  partner  is  liable  to 
a  eet-off  of  kia  indtyidiial  dekt,  nnlese  there  be 
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■ome  eqaitable  interest  in  another,  which  a  court 
of  law  can  protect.  Meader  v.  Scott,  4.  Verm.  26. 
Meader  ▼.  Lealu,  2  ib.  569.  Cotoder  ▼.  Mliot,  2 
Mis.  60.     Letois  y,  Culbertsan,  11  S.  &  R.  48. 

27.  In  a  suit  bj  a  Burviving  partner,  the  de* 
fendant  will  not  lie  allowed  to  set  off  a  personal 
debt  on  jud|^ment  obtained  against  such  partner, 
thoogh  the  plaintiff  is  insolvent  and  has  made  an 
assignment,     ff^aln  ▼.  HetD$s,  6  S.  db  R.  468. 

28.  A  set-off  cannot  be  allowed  in  an  action 
by  the  state.  Cammanwealth  ▼.  Matlaek,  4  Dall. 
303. 

29.  A  claim  for  unliquidated  damages,  not  al- 
lowed by  the  government,  cannot  be  pleaded  in 
an  action  broujrht  by  the  government.  V,  States 
V.  Robeson,  9  Pet.  319. 

30.  In  an  action  by  the  United  States,  tiie  de- 
fendant  cannot  set  off  a  claim  for  a  debt  due  to 
him  from  the  United  States,  unless  such  claim 
shall  have  been  submitted  to  the  accounting  offi- 
cers  of  the  treasury,  and  by  them  rejected,  un- 
less otherwise  provided  by  statute.  U.  States  v. 
Giles,  9  Cranch,  213. 

31.  In  a  suit  by  the  United  States  against  a 
private  individual,  a  set-off  will  be  rejected,  un- 
liess  the  course,  required  by  the  act "  for  the  more 
effectual  settlement  of  accounts  between  the 
United  States  and  receivers  of  public  money,"  is 
pursued.     U,  States  v.  Barker,  Paine,  156. 

32.  Where  the  United  States  had  a  claim  for 
duties  on  Smith  Sc  Co.,  insolvents,  they  retained 
the  amount  of  the  debt  from  moneys  due,  under 
the  French  indemnity  treaty,  to  Taylor,  who  had 
been  surety  to  the  United  States  on  Smith  &  Co.'s 
bond  for  duties.  It  was  held,  that  the  assignees 
of  Smith  &,  Co.  could  not  set  off,  affainst  the 
claim  made  by  the  United  States  on  the  indem- 
nity money,  any  debts  due  by  Taylor  to  the  estate 
of  Smith  &  Co.,  though  Taylor  had  been  dis- 
charged by  the  insolvent  laws  of  Maryland,  such 
claim  being  res  inter  alias  acta,  Meredith  v.  U, 
States,  13  Pet.  486. 

33.  An  account  which  has  been  presented  to  a 
department,  and  disallowed,  may  yet  be  given  in 
evidence,  by  way  of  set-off,  in  a  suit  brought  by 
the  United  States.  U.  States  v.  Maedaniel,  7  Pet. 
1.  U.  States  V.  R^ley,  ib.  18.  U.  States  v,  FiUe- 
kroton,  ib.  26. 

34.  Where  the  claim  which  is  asserted  as  a  set- 
off depends,  for  its  validity,  on  the  generosity  of 
the  government,  it  cannot  be  enrorced  by  the 
court  against  a  legal  demand  upon  the  defend- 
ant by  the  United  Stotes.  U.  States  v.  IVeUs,  2 
Wash.  C.  C.  161. 

35.  in  a  suit  by  an  administrator  upon  the 
claim  of  his  intestate,  it  is  competent  for  the  de- 
fendant to  set  off  any  debt,  book-account,  con- 
tract, or  liquidated  demand,  due  from  the  intestate 
to  him ;  but  a  demand  for  money  paid  as  Buretjr 
of  the  intestate,  since  his  death,  cannot  be  set  off 
in  such  action.    Granger  v.  Granger,  6  Ham.  36. 

36.  In  an  action  between  executors,  the  con- 
tracts of  their  testators  may  be  set  off.  Young 
V.  Hays,  2  Testes,  217. 

37.  A  bond  being  assigned,  and  sued  upon  in 
the  name  of  the  obligee,  the  defendant  cannot 
avail  himself  of  the  mdebtedness  of  the  obligee 
created  since  the  assignment,  of  which  he,  at  the 
time,  had  notice.  Jrewnutn  v.  Crocker,  1  Bay, 
246. 

'  38.  In  an  action  brought  by  an  administrator 
on  an  insolvent  estate,  or  note,  against  a  creditor 
by  book,  the  court  will  offset  the  book  debt  found 
by  the  commissioners.  Hosmer  y.  Merriam,  1 
Root,  487. 
39.  Under  the  New  Hampshire  itatote  oi  eei- 


off,  where  A.  gave  a  note,  payable  to  B.  and  C, 
and,  B.  having  died,  C.  received  the  amount  of 
the  note,  in  an  action  by  B.'s  administrator  against 
C.  to  recover  one  half  of  the  money,  it  was  held, 
that  C.  could  not  set  off  a  claim  which  he  had 
af  ainst  B.'s  estate.  Woodman  v.  Barker,  2  N. 
Hamp.  479. 

40.  Under  the  New  Hampshire  statute  of  Feb 
ruary  8,  1791,  a  debt  due  from  an  intestate  in  his 
lifetime  cannot  be  set  off  against  one  which  has 
accrued  to  the  administrator  since  the  death  of 
the  intestate.  Colby  v.  Colby,  2  N.  Hamp.  419. 
WoUfersherger  v.  Biicher,  10  S.  &  R.  10.  Broton  v. 
Garland,  1  Wash.  217.  Rapier  v.  Holland,  Mi- 
nor, 176.    Burton  v.  Ckim,  Hardin,  252. 

41 .  In  an  action  by  an  administrator,  for  a  debt 
due  to  his  intestate,  the  defendant  cannot  set  off 
a  debt  due  from  the  intestate,  purchased  by  the 
defendant  after  the  death  of  the  intestate.  Root 
V.  Taylor,  20  Johns.  137. 

42.  In  a  suit  by  an  adqiinistrator,  for  a  debt 
created  since  the  death  of  the  intestate,  the  de- 
fendant cannot  set  off  a  debt  due  to  him  from  the 
intestate.     Fry  v.  Evans,  8  Wend.  530. 

43.  In  an  action  by  grandchildren  to  recover 
their  share  of  an  estate,  the  administrator  may 
set  off  a  debt  due  by  their  father,  on  account  of 
money  advanced  by  the  testator.  Earnest  v. 
Earnest,  5  Rawle,  213. 

44.  In  an  action  aninst  an  administrator,  an 
order  drawn  by  the  plaintiff  on  the  intestate  in 
favor  of  a  third  person,  and  found  with  the  intes- 
tate's papers,  not  being  rebutted  by  other  evi- 
dence, will  entitle  the  defendant  to  a  deduction 
pro  tanto.    Jiekbe  v.  Price,  2  N.  db  M.  326. 

45.  Joint  and  separate  debts  cannot  be  set  off 
against  each  other  by  coramissionera  on  the  es- 
tate of  a  deceased  person.  Palmer  v.  Green,  6 
Conn.  14. 

46.  The  claim  of  an  executor  against  a  legatee 
to  refund  may  be  set  off  in  an  action  by  the  Jegar 
tee  against  the  executor,  on  a  debt  due  irom  Sie 
testator's  estate,  as  the  money,  when  refunded^ 
would  be  assets  in  the  hands  of  the  executor  for 
the  payment  of  debts.  Harris  y.  White,  2  South. 
422. 

47.  To  an  action  arising  on  the  contract  of  an 
agent,  a  purchaser  may -in  general  set  off  a  debt 
due  by  the  agent  to  himself.  Conyers  v.  Magrath^ 
4  M'Cord,  392. 

48.  Claims  against  an  a^nt  cannot  be  offiwt 
against  a  debt  due  the  principal.  Wilson  v.  Cod- 
man,  3  Cranch,  193.  Atkinson  v.  TeasdaU,  1 
Bay,  299.     Godfrey  v.  Forrest,  ib.  300. 

49.  If  the  insurer  know  that  an  insurance,  effect* 
ed  in  a  broker's  name,  is  in  reality  for  a  third  per- 
son, the  insurer  cannot  set  off  a  debt  due  him  l^ 
the  broker.     Gordon  v.  Church,  2  Caines,  299. 

50.  A  broker  cannot  set  off  a  debt,  due  to  him- 
self from  an  agent,  against  a  claim  brought  by 
the  principal,  for  whom  the  agent  acted  with  the 
knowledge  of  the  broker.  Foster  v.  Hoyt,  % 
Johns.  Cas.  327. 

61.  Where  goods  are  sold  by  the  known  factor 
of  a  house,  the  buyer  cannot  set  off  the  debt  of 
the  factor,  though  the  factor  says  nothing,  at 
the  time  of  sale,  concerning  his  principal,  to 
whom  the  goods  belong.  Browne  v.  Ao^ntjem, 
2  Caines  Cas.  341. 

52.  The  defendant,  in  assumpsit,  cannot  offstft 
bad  debts,  made  by  the  misconduct  of  the  plain- 
tiff in  selling  the  defendant's  goods  as  fbctor. 
Winchester  v.  Hackley,  2  Cranch,  342. 

53.  A  creditor  of  an  insolvent  debtor,  in  an 
action  affainst  him  by  the  debtor's  agent  fot 
goods  Mid  to  ham^  cannot  set  off  a  debt  due  te 
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kim  from  such  debtor.    Bomod  t.  Peion,  2  Dall. 
43. 

54.  A  commiflsioii  of  bankruptcy  is  legal  no- 
tioe  to  affect  a  subsequent  assignee  of  a  promis- 
sory note  with  the  statute  right  of  set-off.  Hum- 
fhria  y.  Blight,  4  ib.  370. 

55.  The  trustee  of  an  insolvent  is  liable  to  all 
the  equities  and  set-offs  that  the  insolvent  him- 
self was.    Krause  y.  Bntel,  3  Rawle,  199. 

56.  A  debtor  to  an  insolvent  estate  cannot  set 
off,  against  the  claim  on  him,  a  note  of  the  intes- 
tate%,  transferred  to  him  after  the  intestate's 
death,  for  the  full  amount  due  on  the  note,  but 
only  for  the  per-centage  on  that  amount  which 
the  creditors  of  the  estate  would  receive.  Hap- 
polfU  V.  JaneSf  Harper,  109. 

57.  If  a  creditor,  claiming  a  balance  against  an 
insolvent  estate,  should,  by  his  own  laches,  fail 
to  have  his  balance  reported,  or  if  his  claim 
should  be  rejected,  and  he  should  not  prosecute 
it  at  law  within  the  time  limited  by  the  statute, 
yet,  on  an  action  brought  against  him,  he  might 
plead  his  own  demand,  by  way  of  set-off,  in  bar 
of  the  action,  so  far  as  the  set-off  shall  be  al- 
lowed ;  but  he  would  not  recover  his  balance,  if 
any,  against  the  estate.  McDonald  v.  Webster, 
2  Mass.  496. 

56.  If,  in  the  case  of  mutual  demands  between 
a  deceased  insolvent  and  a  creditor,  the  balance 
be  against  the  creditor,  and  the  executor  or  ad- 
ministrator of  the  insolvent  sue  the  creditor  at 
law,  he  may  plead  his  own  demand  by  way  of 
set-off,  and  the  executor  or  administrator  can  re- 
cover only  the  balance,  ib.  Jarvis  v.  Rogers,  15 
Mass.  369,  407.  Knapp  v.  Lee,  3  Pick.  452,  460. 
Bordman  v.  Smith,  4  Pick.  212,  215. 

59.  An  evident  failure  in  quantity  or  quality 
of  lands  sold  may  be  set  up  in  defence  of  an  ac- 
tion for  the  consideration  money.  Sumter  v. 
WeUh,  2  Bay,  556. 

60.  If  a  total  failure  of  consideration  be  the 
defence,  it  may  be  jpven  in  evidence  under  the 
general  issue ;  but  if  the  defence  only  goes  to 
show  a  defect  in  the  article  conveyed,  or  a  defec- 
tive title  to  a  part  of  the  article,  it  must  be  made 
by  discount.     Farrow  v.  Mays,  1  N,  AM.  312. 

61.  If  a  vendee  was  deceived  in  the  purchase 
of  land  by  misrepresentation,  he  may  plead  it, 
or  give  it  in  evidence  as  a  set-off,  against  a  bond 
|riven  for  the  purchase  money.    Adams  v.  Wylie, 

62.  Against  a  suit,  for  payment  for  building  a 
house,  may  be  set  off  the  damages  sustained  Dy 
its  not  being  completed  within  &e  time  specified 
in  the  contract  for  bailding  it.  Cook  v.  Rhine,  1 
Bay,  16. 

TO.  Damages  for  not  building  a  house  accord- 
ing to  contract  cannot  be  set  off,  in  Vermont. 
BMins  V.  Walker,  Brayt.  222. 

64.  A  stipulation,  in  the  nature  of  a  penalty 
for  the  non-performance  of  an  agreement  to  build 
a  house,  cannot  be  set  off  in  an  action  brought 
for  the  price  of  the  work.  Tayloe  v.  Sandiford, 
7  Wheat.  13. 

65.  Torts,  trespasses,  or  matters  sounding  in 
damages,  are  inadmissible  under  the  discount 
law  of  South  Carolina.  Oibbes  v.  Mitchell,  2 
Bav,351. 

o6.  In  greneral,  set-offs  are  not  admissible  in 
the  admiralty.     Ship  Mentor,  4  Mason,  64. 

67,  Courts  of  admiralty  do  not  take  notice  of 
tet-offs,  except  so  far  as  they  grow  out.  of  a  mar- 
itime contract  submitted  to  their  cognisance,  and 
then  principally  by  way  of  diminishing  compen- 
sation, and  not  as  an  independent  right  Willard 
v.  Dorr,  3  Mason,  161. 


68.  No  set-off  is  allowable,  on  a  libel  for  sea« 
men's  wages,  except  a  payment  on  account 
thereof.     Bains  v.  Schooner  James,  1  Bald.  544. 

69.  In  Connecticut,  to  an  action  for  money 
had  and  received,  the  defendant  cannot  set  off  a 
claim  for  money  paid,  unless  upon  an  agreement 
of  the  parties  to  apply  the  latter  claim  in  satis- 
faction of  the  former.  McLean  v.  Jf 'Lean,  1 
Conn.  397. 

70.  In  Connecticut,  in  an  action  of  assumpsit 
for  use  and  occupation,  a  separate  independent 
claim  for  jroods  sold  and  labor  performed  cannot 
be  set  off  against  the  rent.  Ounn  v.  Scovill,  5 
Day,  113. 

71.  A  defendant  in  a  summary  proceeding 
cannot  avail  himself,  as  a  set-off,  of  a  claim  be- 
yond the  jurisdiction  of  the  court ;  and  he  can- 
not, at  the  trial,  relinquish  a  part  of  his  demand, 
so  as  to  reduce  it  within  the  jurisdiction  of  the 
court.     Wells  v.  Reynolds,  Const.  Rep.  478. 

72.  In  a  suit  before  a  jastice  of  the  peace,  the 
defendant  may  set  off  such  items  as  do  not  ex- 
ceed the  justice's  jurisdiction.  Holden  v.  Wig. 
gins,  3  Pennsyl.  469. 

73.  On  a  hearing  in  damages  on  a  note  which 
is  defaulted,  a  claim,  on  the  ground  of  another 
agreement  by  the  defendant,  cannot  be  offset  on 
the  note.     Philips  v.  Halsey,  1  Root,  194. 

74.  Where  one  of  two  principal  debtors  in  a 
joint  promissory  note  is  dead,  and  the  money  has 
been  paid  by  a  surety,  he  may  file  it  in  offset 
against  a  demand  in  favor  of  the  estate  of  the 
deceased  against  him,  by  the  operation  of  the 
statute  of  Maine  of  1821,  c.  52,  §  25 ;  and  this 
though  the  estate  has  been  represented  insolvent. 
Fox  v.  CutU,  6  Greenl.  240. 

75.  In  a  court  of  law,  in  an  action  by  one,  in 
his  own  name,  for  a  debt  due  to  him  in  trust  for 
another,  the  defendant  cannot  set  off  a  demand 
against  the  cestui  que  trust.  Thus,  in  an  action 
on  8  judgment,  in  the  name  of  the  judgment 
creditor,  for  the  benefit  of  an  assignee  of  the 
judgment,  the  defendant  cannot  set  off  a  debt 
due  to  him  from  the  assignee.  Wheeler  v.  Ray- 
mond, 5  Cow.  231,  9  ib.  295. 

76.  A  claim  in  autre  droit  cannot  be  made  a 
set-off.     Doyley  v.  Doyley,  2  M'Cord,  165. 

77.  A  bond  which  has  been  cancelled,  though 
by  mistake,  cannot  be  set  off.  Williams  v.  Crary, 
5  Cow.  366. 

76.  A  bond,  executed  by  the  plaintiff,  and  as- 
signed to  the  defendant  b^  the  obligee  before  the 
commencement  of  the  suit,  can  be  set  off.  'Tut- 
de  v.  BAee,  6  Johns.  152.  Vide  Ford  v.  Stuart^ 
19  ib.  342. 

79.  An  assigned  bond  is  a  good  set-off  in  the 
hands  of  an  assignee,  under  the  discount  law  of 
South  Carolina  of  1759.  Russell  v.  Uthgow,  1 
Bay,  437. 

80.  Set-off  is  not  allowed  in  replevin ;  but  the 
tenant  may  prove  that  the  landlord  did  not  com- 
ply with  his  contract.  Fairman  v.  Fluck,  5 
Watts,  516. 

81.  In  replevin  by  a  tenant  for  articles  dis- 
trained, the  plaintiff  cannot  set  off  a  debt  due 
from  the  landlord  not  connected  with  the  rent  or 
occupation  of  the  premises.  Beyer  v.  Fenster- 
mocker,  2  Whart.  95. 

82.  Where  parties  in  replevin  are  at  issue,  on 
the  point  of  rent  in  arrear  or  not,  the  plaintifi 
cannot  give  in  evidence  a  set-off  against  his 
landlord.      Anderson  v.  Reynolds,  14   S.  &  R. 

439. 

83.  A  defendant  cannot  set  off  a  debt,  before 
arbitrators,  on  which  an  appeal  has  been  entered. 
Qood  V.  Good,  5  Watts,  116. 
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84.  An  twmrd  lor  tke  parment  of  money  may 
be  aet  off.     Burgeu  y.  TVtcier,  5  Johns.  105. 

86.  In  a  suit  by  the  committee  of  a  lunatic  for 
foodfl  told  by  them,  the  defendant  cannot  set  off 
a  debt  due  to  him  by  the  lunatic.  BeaU  y.  Coon^ 
8  Watto,  183. 

86.  Under  the  plea  of  payment  on  a  contract 
for  the  sale  of  lands,  the  detendant  may  give  eyi- 
dence  of  taxes  dae  by  the  former  owner,  which 
he  has  paid,  on  the  lands,  by  way  of  set-off.  Ful- 
wtiUr  y.  Baugker^  15  S.  &  K.  45. 

87.  In  distress  for  rent,  taxes  paid  by  the 
tenant  may  be  set  off.  Franci$caa  y.  Reigart^ 
4  Watts,  98,  476. 

88.  In  an  action  by  the  assignee  of  a  bond,  the 
defendant  may  set  off  a  contract  for  the  sale  of 
lands  between  himself  and  the  obligee.  Mann  y. 
Dungan,  11  S.  dc  R.  75. 

80.  In  assumpsit  for  wages  as  a  housekeeper, 
defendant  cannot  giye  evidence  of  malfeasance 
and  embeszlement,  on  the  part  of  the  plaintiff,  by 
way  of  set-off.     Heek  y.  Sheener^  4  ib.  249. 

90.  Matters  sounding  in  tort,  arising  in  a  dif- 
ferent transaction,  cannot  be  set  off;  otherwise, 
if  they  arise  in  the  same  transaction.  GogH  v. 
Jacoby^  5  ib.  117. 

91.  Defendant  may  set  off  a  bond  given  by  the 
plaintiff  to  a  third  person,  and  by  him  informally 
assigned  to  defendant.  Murray  v.  Williamson,  3 
Binn.  135. 

92.  Damages  arising  on  a  special  contract  can- 
not be  set  off  in  an  action  of  debt.  Smock  v. 
Warford,  1  South.  306. 

93.  There  is  no  set-off  to  be  allowed,  against  a 
note  given  as  a  consideration  of  a  deed,  on  ac- 
count of  a  promise  made  subsequent  to  the  execu- 
tion of  the  deed.  Massey  v.  Cratne,  1  M'Cord, 
489. 

94.  A  covenant  to  pay  in  such  money  as  was 
received  in  a  certain  banKt  i>  ^o^  pleadable  in 
•et-off.     Hanna  v.  Pleasants,  2  Dana,  269. 

95.  To  warrant  a  set-off,  there  must  be  a  sub- 
sisting debt  due,  in  prasenH,  from  the  plaintiff 
to  the  defendant ;  and  if  the  defendant  claim  to 
set  off  a  debt  due  infitturo,  and  the  jury  allow  it, 
this  will  not  bar  an  action  for  the  same  claim 
when  it  becomes  payable.  Wolfe  y.  Washburn, 
6  Cow.  261. 

96.  A  demand  in  offset  cannot  avail,  if  it  ap- 
pear that  an  action  is  then  pending  for  the  same 
cause.     Lock  v.  Miller,  3  Stew.  &,  Port.  13. 

97.  The  penalty  of  a  bond  cannot  be  set  off. 
Burgess  v.  Tucker,  5  Johns.  105. 

98.  In  an  action  before  a  justice  of  the  peace, 
under  the  ten  pound  act  of  New  York,  every  de- 
mand arising  on  contract  may  be  set  off.  M '  Cvm- 
her  V.  Goodrich,  1  ib.  56. 

99.  A  balance  due  from  one  partner  to  another, 
upon  settlement  of  partnership  transactions,  is 
a  good  set-off,  provided  they  have  agreed  on  that 
biuance.     Dana  v.  Barrett,  3  J.  J.  Marsh.  6. 

100.  In  an  action  by  a  banking  company,  the 
defendant  cannot  set  off  the  bills  or  notes  of  such 
company.  HalloweU  ^  Augusta  Bank  r.  How- 
ard, 13  Mass.  235. 

101.  A  set-off  is  not  admissible,  in  a  justice^ 
court,  in  New  York,  in  an  action  founded  on 
tort.     Dygert  v.  CoppemoU,  13  Johns.  210. 

102.  A  cause  of  action  founded  on  deceit  can- 
not be  set  off  in  an  action  on  a  contract.  Dean  v. 
Men,  8  ib.  390. 

103.  A  set-off  is  not  strictly  admissible  in  tres- 
pass ;  and  consequently,  if  the  plaintiff  in  tres- 
pass also  bring  an  action  of  assumpsit,  a  set-off  in 
the  latter  cannot  be  rejected  because  not  pleaded 
to  the  former  action.    Men  v.  Horton,  7  ib.  23. 


104.  The  right  of  set-off  to  bonds  is  not  eon 
fined  to  cases  where  the  condition  is  for  the  pay* 
ment  of  money  only.    The  right  of  set-off  may 
be  good  as  to  one  part  of  the  condition,  and  not 
as  to  the  other.     Burgess  v.  TucJur,  5  ib.  105. 

105.  To  allow  a  set-off,  the  plaintiff's  cause  of 
action  must  be  specific  and  certain,  and  of  such 
a  nature  that  it  could  be  set  off  by  a  defendant 
if  it  existed  in  him.  ib, 

106.  Although  a  set-off  is  allowed  in  an  action 
on  an  arbitration  bond,  the  penalty  of  the  bond 
remains  a  security  for  all  future  breaches  of  the 
condition,  ib. 

107.  In  an  action  on  an  award,  a  set-off  is  al- 
lowed, ib.  So  in  an  action  on  the  submission 
bond  for  the  sum  awarded,  ib. 

108.  In  an  action  on  abend,  the  set-off  is 

Xinst  the  sum  actually  due,  and  not  the  pen« 

109.  In  New  York,  a  tavern  bill,  unless  against 
a  traveller,  cannot  be  the  subject  of  a  set-off. 
Evernghim  v.  Enstoorth,  7  Wend.  326. 

110.  Where  a  matter  is  set  up  as  a  defence  by 
way  of  set-off,  which  is  not  available  as  such^ 
and  is  submittted  to  the  jury,  and  passed  upon  by 
them,  upon  the  evidence,  it  cannot  again  be 
brought  up  in  a  suit  by  such  defendant,  and  if 
it  is,  the  former  suit  and  trial  may  be  pleaded 
in  bar  of  a  recovery.  Wilder  v.  Case,  16  Wend. 
583. 

111.  Under  the  Massachusetts  statute  of  1808, 
regulating  manufacturing  corporations,  no  action 
can  be  maintained  by  a  manufacturing  corpora- 
tion, either  against  a  stockholder  or  his  executor, 
to  enforce  the  payment  of  assessmenta  laid  on 
his  shares ;  and  consequently,  such  corporation 
cannot  set  off  a  claim  for  unpaid  assessmenta,  in 
an  action  against  it  by  such  executor,  for  a  debt 
due  to  the  stockholder.  CuUst  v.  Middlesex  FaC' 
tory  Co.,  14  Pick.'  483. 

1 12.  Under  the  amerciament  act  of  South  Caro- 
lina, although  the  defendant  is  precluded  from 
recovering  any  thing  against  the  state,  unless 
his  account  is  delivered  in  in  time,  yet  he  can 
defend  himself  against  the  state  to  the  amount 
of  his  discount.  State  v.  GaUlard,  1  Bay,  600. 
State  v.  Gordon,  ib.  491. 

113.  In  an  action  for  damages  for  neffligenoe 
in  keeping  the  plaintiff's  sheep,  founded  upon  a 
special  written  contract,  the  defendant  will  not 
be  permitted  to  deduct  from  the  damans  the 
compensation  which  he  claims  for  keeping  the 
sheep.  Such  compensation,  if  any  be  due,  must 
be  sought  in  a  distinct  action.  Croteninshield  v. 
Robinson,  1  Mason,  93. 

114.  The  defendant  offered,  as  a  set-off,  that 
he  had  signed  a  nota  as  surety  for  the  plaintiff's 
intestate,  and  had  paid  it  since  his  death.  This 
was  held  to  be  a  case  of  mutual  credit,  which 
might  be  set  off  under  the  act  of  South  Carolina 
of  1759.     Hinds  v.  David,  Harper,  423. 

115.  Defendanta,  principal  and  surety  on  a 
bond  given  by  them  to  executors,  may  set  off 
work  done  by  one  of  them  for  the  tastator.  Crisi 
v.  BrindSe,  2  Rawle,  121. 

116.  If  a  grantee  has  sustained  damages,  tres- 
pass, &c.,  from  the  negligence  of  the  grantor  in 
not  supplying  him  with  the  munimenta  of  title, 
such  damages  may  be  set  off  in  a  suit  for  the 
purchase  money.     Penn  v.  Preston,  2  Rawle,  14. 

117.  A  bond  to  A,  for  the  use  of  B,  (without 
mentioning  assigns,)  cannot  be  set  off  in  an  ac- 
tion against  the  assignee  of  such  bond  brought 
by  the  obligor  for  another  bond.  Wolf  v.  BeaLs. 
6  S.  &  R.  242. 

118.  The  Virginia  act  of  set-off  confines  dit 
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ndrht  to  deftndants,  and  does  not  extend  to  anj 
ouer  plaintiff  than  a  plaintiff  in  repleyin,  who, 
in  fact,  ia  a  defendant  to  the  avowiT<  TurbeP' 
mile  y.  Sdf,  4  Call,  580. 

119.  In  replevin,  an  award  posterior  to  the 
distreas,  but  upon  itema  which  were  anterior, 
finding  a  balance  due  to  the  plaintiff,  may  be  set 
off,  at  the  trial,  against  the  rent ;  but  the  avow- 
ant cannot  oppose  the  set-off  by  a  claim  of 
which  the  defendant  has  no  notice,  ib.  4  Call, 
581. 

120.  The  17th  section  of  the  Connecticut  stat- 
ute, tit  156,  c.  1,  (ed.  1808,)  with  respect  to 
tavern  charges,  is  not  a  mere  act  of  limitation, 
but  also  of  prohibition }  consequently,  after  the 
time  limited  has  expired,  without  suit,  the  charges 
do  not  constitute  a  debt  capable  of  being  set  off 
in  the  liquidation  of  mutual  accounts.  Maples  v. 
Avery ^  6  Conn.  20. 

121.  A.  and  B.  recovered  a  joint  judgment 
against  W.  A.,  for  himself,  and  as  attorney  of 
B.,  assigned  the  judgment  to  the  United  States, 
and  B.  subsequently  surrendered  all  his  interest 
therein  to  A.,  and  authorized  him  to  transfer  and 
assign  the  same  for  his  own  benefit.  Held,  that 
there  was  a  valid  assignment  of  the  joint  judg- 
ment to  the  United  States,  and  that  the  admin- 
istrator of  W.,  in  an  action  against  him  on  the 
judgment,  could  not  ofiset  a  debt  due  by  A.  alone 
to  W.,  though  A.,  ever  sin6e  the  debt  accrued, 
had  been  insolvent.  Hmoe  v.  Sheppard,  2  Sum- 
ner, 409. 

122.  A  defendant  may  file,  in  set-off,  a  note 
made  by  the  plaintiff,  and  payable  to  the  defend- 
ant or  bearer,  without  proof  that  he  received  it 
before  the  commencement  of  the  action.  Clark 
T,M'Elroy,l  Stew.  147. 

123.  Where  an  insurance  was  e&cted  by  an 
agent,  for  the  benefit  of  whom  it  concerned,  and 
the  agent  brought  an  action  on  the  policy,  in  his 
own  name,  agamst  the  underwriters,  for  the  ben- 
efit of  the  owners  of  the  ship,  it  was  held,  that 
the  underwriters  could  not  set  off  debts  or  de- 
mands due  from  the  agent,  in  his  own  right, 
against  the  amount  claimed  for  the  loss.  ArU 
hurt  V.  Ins.  Co.  2  Sumner,  471. 

124.  Where  three  joint  owners  of  a  cargo 
employed  the  master  of  the  ship  to  sell  it  for 
them,  and  he  afterwards  became  interested  in 
the  share  of  one  of  the  joint  owners,  it  was  held, 
that  he  could  not  offset  his  share  of  that  amount, 
in  an  action  against  him  by  the  three  joint  own- 
ers, to  recover  the  amount  of  the  sales.  Young 
V.  Black,  7  Cranch,  565. 

125.  In  an  action  of  replevin,  the  complaint 
was  for  unjustly  taking  and  obtaining  property  r 
the  plea  was,  that  it  was  taken  for  rent  in  arrear ; 
and  the  replication,  that  there  was  no  rent  in 
arrear.  Held,  that  a  book  account  could  not  be 
set  off  under  these  pleadings.  Swing  v.  Sparks^ 
2  Ha]st.  59. 

126.  Held,  also,  that  if  it  could  be  set  off  in 
such  action,  it  would  be  lawful  for  the  defendant 
to  show  that  the  account  had  been  allowed  and 
settled  on  a  former  lease,  and  that  for  this  pur- 
pose the  lease  was  competent  evidence,  ib. 

127.  In  an  action  of  trover,  by  an  administra- 
tor, for  a  slave  belonging  to  Uie  estate  of  A, 
against  B,  who  claimed  the  slave  under  one  C,  it 
was  held,  that  a  claim  apinst  the  estate  of  A, 
paid  by  C,  could  not  be  offset  to  the  damage  for 
the  conversion  of  the  slave  claimed  by  the  plain- 
tiff.    Fishwiek  v.  SewtlL,  4  Har.  &  J.  393. 

128.  Where  a  party  brings  an  action  for  a  part 
only  of  an  entire  and  indivisible  demand,  and 
obtains  Judgment,  he  cannot  afterwards  set  off 


the  residue  in  an  action  against  hitn  by  the  other 
party.    Miller  v.  Covert,  1  Wend.  487. 

1^.  In  a  suit,  by  a  mortgagor  against  a  mort^ 
gagee,  for  goods  sold,  the  latter  may  set  off  a 
bond  which  was  secured  by  the  mortgage,  al« 
though  he  has  purchased  the  equity  of  redemp- 
tion.    Cattd  V.  Wamiek,  1  Halst.  190. 

130.  No  set-off  is  admissible  in  an  action  on 
an  open  policy  of  insurance,  ahhongh  the  de- 
mand be  for  a  total  loss,  as  the  damages  are  un- 
certain and  unliquidated.  Gordon  v.  Botone,  2 
Johns.  150. 

131.  A  surety  for  A,  in  bond  for  the  payment 
of  money,  given  to  the  plaintiff  as  trustee  for  the 
sale  of  an  estate,  having  pleaded  payment,  offered 
to  file  an  account  in  set-off,  claiming,  in  the  nam* 
of  A,  a  sum  of  money  due  to  him  as  his  proper* 
tion  of  the  amount  of  sales  of  said  estate.  Held, 
that  the  account  could  not  be  filed.  Gantt  v. 
Bowie,  2  Har.  &  J.  374. 

132.  To  establish  such  account,  the  defendant 
offered  to  read  a  copy,  under  seal,  of  a  decree  of 
the  court  of  chancery  for  the  sale  of  the  real 
estate  of  one  C,  the  appointment  of  the  plaintiff 
as  trustee  to  make  the  sale,  the  trustee's  report 
of  the  sale,  and  ratification  by  the  chancellor, 
together  with  the  auditor's  statement  and  ratifi- 
cation thereof,  showing  the  proportion  due  to  the 
creditors,  and,  among  others,  of  the  sum  due 
to  A,  above  named,  and  claimed  to  be  set 
off.  Held,  that  such  evidence  was  inadmissi- 
ble, ih. 

133.  The  plaintiff,  to  show  that  A  was  not 
entitled  to  the  proportion  adjudged  to  him  out 
of  the  proceeds  of  the  sale  of  said  real  estate, 
and  to  prove  that  A  was  one  of  the  sureties  in 
the  administration  on  the  personal  estate  of  C, 
and  that  it  had  been  misapplied,  and  not  legally 
administered,  offered  in  evidence  the  administra- 
tion bond,  and  an  account  signed  by  A,  for  the 
administratrix.  Held,  that  the  evidence  was  not 
admissible,  ib. 

134.  Where  an  assignment  was  made,  by  A,  of 
all  his  property,  to  be  sold  by  the  assignees  for 
the  payment  of  his  debts,  it  was  held,  that  his 
creditors  could  not  ofiset  their  demands,  in  pay- 
ment of  articles  purchased  by  them  at  the  publie 
sale  of  the  goods  by  the  assignees.  Batenum  v. 
Connor,  1  Halst.  104. 

135.  And  though  one  of  the  assignees  invited 
the  creditors  to  purchase,  by  telling  them  that 
they  might  offset  their  demands  to  their  pur- 
chases, yet,  if  the  terms  of  sale,  as  declared  at 
the  auction,  contain  no  snch  stipulation,  such 
offset  cannot  be  allowed,  ib. 

136.  In  New  York,  where  there  are  several 
suits  between  the  same  parties,  if  the  defendant 
has  judgment  in  some,  and  the  plaintiff  recovers 
damages  in  others,  the  costs  on  the  judgment  for 
the  defendant  may  be  set  off  against  the  dam- 
ages recovered  by  the  plaintiff,  but  not  against 
the  costs.     Devoy  v.  Boyer,  3  Johns.  247. 

137.  In  an  action  against  principal  and  surety, 
on  a  jail  bond,  a  separate  demand  of  the  princi- 
pal may  be  pleaded  in  set-off.  Brunbridge  v. 
WUteomb,  1  Chip.  180. 

See  Surety. 

138.  And,  though  the  action  be  not  debt  for 
the  penalty,  but  assign  a  breach  and  sound  in 
damages,  yet  these  being,  under  the  Vermont 
statute,  mere  matter  of  computation,  a  set-off 
may  bej>leaded.  ih. 

139.  If  defendant,  on  a  contract,  before  action 
brought,  had  become  liable  to  a  demand  against 
which  the  plaintiff  was  bound  to  indemnify  him, 
yet,  if  he  had  not  before  that  time  paid  it,  he  it 
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not  entitled  to  set-off,  under  the  Vermont  stat* 
ute.     Carpenter  ▼.  Coit^  I  Chip.  88. 

140.  In  an  action  for  money  paid  by  the  plain- 
tiff, as  surety  for  the  defendant,  the  latter  will 
he  allowed  to  file,  by  way  of  set-off,  under  the 
Massachusetts  statute  of  1793,  c.  75,  an  account 
for  money  had  and  received  by  the  plaintiff  for 
tlie  defendant's  use.  Riekards  y.  Blood,  17  Mass. 
66.     TruesdeU  y.  WaUis,  4  Pick.  63. 

141 .  Under  the  Massachusetts  statutes  of  1784, 
c.  28,  and  1793,  c.  75,  an  account  for  board, 
washing,  mending,  and  finding  a  room,  may  be 
filed  by  way  of  set-off,  being  included  within  the 
meaning  of  *'  goods  delivered  and  services  per- 
formed.^'    IVitter  v.  Witter,  10  Mass.  223. 

142.  Otherwise,  of  a  specific  demand  for  the 
rent  of  a  room.  i6. 

143.  Under  these  statutes,  set-offii  are  confined 
to  transactions  between  the  parties  to  the  suit. 
Holland  y.  Makepeace,  8  Mass.  418.  Knapp  y. 
Ue,  3  Pick.  452,  460. 

144.  Thus,  in  an  action  against  the  drawer  of 
a  check  by  an  assignee,  the  defendant  was  not 
allowed  to  set  off  a  negotiable  note  made  by  the 
payee  of  the  check,  which  had  been  indorsed  to 
the  defendant  before  the  assignment.  Holland 
y.  Makepeace,  8  Mass.  418. 

145.  Wherever  insurers  shall  be  liable  for  a 
loss,  they  will  be  allowed  to  deduct  the  amount 
due  on  tne  premium  note,  such  being  the  stipu- 
lation in  the  policy.  Livermore  y.  Kewhuryport 
Ins.  Co,  2  Mass.  £)2.  Dodge  v.  Union  Marine 
hu.  Co.  17  ib.  471. 

146.  The  underwriters  to  a  policy  of  insurance 
have  a  right  to  set  off  not  only  their  premium 
against  the  loss  arising  on  the  same  policy,  but 
also  have  a  right  to  set  off  premiums  aeainst 
losses  arising  on  different  policies  entered  into 
with  the  same  party,  unless  the  policies  have 
been  assigned,  and  the  underwriters  have  as- 
sented to  the-  assignment,  in  which  case  the 
rights  and  obligations  of  the  assignor,  as  to  the 
policies  assigned,  will  be  transferred  to  the  as- 
signees.    Cleveland  v.  Clap,  5  ib.  201. 

147.  Where  services  have  been  performed  in 
payment  of  the  demand  sued,  under  a  contract 
between  the  parties,  it  is  not  necessary  for  the 
defendant  to  file  an  account  for  such  services,  by 
way  of  set-off,  pursuant  to  the  provisions  of  the 
statute,  in  order  to  entitle  him  to  give  evidence 
of  the  same  in  defence  of  the  action.  WUby  y. 
Harris,  13  ib.  496. 

148.  A  defendant,  who  has  demands  against 
the  plaintiff,  which  may  be  filed  by  way  of  set- 
off under  4be  statute,  is  not  obliged  to  avail  him- 
self of  his  privilege,  but  may  commence  a  sepa- 
rate Miction  for  the  debt  due  to  him.  Minor  y. 
WaUer,  17  ib.  237.  De  SUva  y.  Henry,  3  Port. 
132. 

149.  In  an  action  by  an  heir  for  a  distributive 
share  decreed  to  be  paid  to  him  by  the  probate 
court,  the  administrator  may  set  off  a  debt  due 
from  such  heir  to  the  ancestor's  estate.  Procter 
y.  Jfew/uM,  17  Mass.  81,  93. 

150.  S.  signed  a  writing,  by  which,  for  value 
received,  he  promised  to  paint  the  house  of  L.  in 
a  particular  manner,  specified  in  the  writing,  and 
B.  indorsed  on  the  paper  a  promise  that  the 
agreement  should  be  executed  in  a  workmanlike 
manner.  In  an  action  upon  the  promise,  it  was 
held,  that  the  agreement  was  valid,  and  that  the 
claim  of  damages  for  its  non-performance  might 
be  set  off.     Locke  y.  Smith,  10  Johns.  250. 

151.  A  carried  on  business  in  the  name  of  B, 
and  in  his  name  sold  and  delivered  goods  to  C, 
and  afterwards  brought  an  action,  in  B's  name, 


against  C,  for  the  price.  Held,  that  the  action 
was  rightly  brought  in  the  name  of  B,  and  that  a 
claim  a^amst  A  could  not  be  set  off.  .^Isop  v. 
Caines,  ib.  396. 

152.  In  an  action  of  troyer  before  a  justice's 
court,  in  New  York,  a  set-off  is  not  allowable , 
and  if  the  defendant  afterwards  brings  an  action 
to  recover  his  demand  against  the  plaintiff,  the 
former  action  is  no  bar.  Moore  y.  Davis,  11  ib. 
144. 

153.  Where  A  assigns  securities  to  B  to  re- 
ceive the  amount,  and  to  apply  the  same  for  cer- 
tain specified  purposes,  and  hold  the  balance  sub- 
ject to  his  order,  and  A  afterwards  directs  B  to 
pay  the  balance  to  C,  in  an  action  for  money  had 
and  received,  by  C  against  B,  to  recover  such  bal- 
ance, B  cannot  set  off  a  demand  which  he  may 
have  a^inst  A.     Weston  v.  Barker,  12  ib.  276. 

154.  In  an  action  by  A,  on  a  sealed  bill  drawn 
by  the  defendants,  payable  to  A,  as  the  '* agent 
of  the  creditors  of  B,'  the  defendants  cannot  set 
off  a  sealed  bill  drawn  by  B  in  favor  of  A,  and 
assigned  to  them  before  the  commencement  of 
the  suit.     Stryker  v.  Beekman,  3  Halst.  209. 

155.  An  action  instituted  by  L.  upon  a  single 
bill,  payable  to  **L., executor  of  B.,"  is  an  action 
in  his  own  right,  to  which  a  debt  due  from  him 
may  be  set  off;  and  he  cannot  go  into  evidence 
of  the  consideration  of  the  bill  to  show  that  it 
was  given  for  a  debt'^due  B.,  in  order  to  exclude 
the  set-off.  Turner  y.  Ploteden,  2  Gill  &  Johns. 
455. 

156.  Where  a  tenant  sued  his  landlord,  to  re- 
cover costs  of  the  defence  of  summary  proceed- 
ings instituted  by  the  latter,  it  was  held,  under 
the  New  York  statute,  that  the  landlord  was  not 
entitled  to  set  off,  against  such  demand,  rent  due 
to  him  from  the  tenant,  the  demand  sued  not 
being  a  proper  subject  of  set-off  by  the  tenant,  in 
an  action  against  himself.  Osbom  y.  Etheridge, 
13  Wend.  339. 

157.  Where  A  obtains  credit  from  B  upon  an 
agreement  to  pay  and  take  up  certain  notes 
made  by  B,  and  indorsi^d  by  C,  as  they  became 
due,  and  fails  to  do  so,  B  may  recover  the  amount 
due,  and  A  cannot  set  up  his  liability  in  set-off. 
Colvin  V.  Carter,  4  Ham.  354. 

158.  In  an  action  for  the  recovery  of  damages 
for  the  breach  of  a  warranty  in  the  sale  of  goods, 
the  defendant  is  not  entitled  to  a  set-off  of  de- 
mands against  the  plaintiff.  Wilmot  v.  Hurd,  11 
Wend.  584. 

159.  In  an  action  for  mesne  profits,  the  value 
of  the  improvements  made  by  the  defendant 
ought  to  be  first  set  against  the  mesne  profits 
prior  to  the  actual  ouster,  and  afler  the  title  of 
the  plaintiff  accrued,  and  the  balance  only  can 
be  properly  deducted  from  the  rents  and  profits 
to  which  the  plaintiff  is  entitled.  Hylton  v. 
Brown,  2  Wash.  C.  C.  165. 

160.  Where  the  proportion  of  the  land-tax  due 
to  the  county  has  not  been  paid,  the  collector,  in 
an  action  on  nis  official  bond,  cannot  setoff  county 
orders  against  the  claim.    Byers  y.  SUUe,  2  Ham 
106. 

161.  Upon  an  application  to  assess  damages 
upon  a  sheriff's  bond,  (after  a  judgment  rendered 
thereon,)  the  sheriff  will  not  be  allowed  to  set 
off  a  claim  for  fees  upon  an  execution  which  had 
been  placed  in  his  hands,  in  favor  of  the  applicant, 
for  the  assessment  in  a  different  case.  State  y. 
Welsted,  6  Halst.  397. 

162.  To  sd,  fa.  for  the  defendant,  to  show 
cause  why  money  received  by  him  by  virtue  of 
a  judgment  in  the  supreme  court  in  his  ftiyor, 
which  had  been  reversed  in  the  court  of  appeals 
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anoiild  not  be  restored  to  the  plaintiff,  the  de- 
fendant cannot  set  up,  by  way  offset-off,  the 
original  cause  of  action  upon  which  the  judg- 
ment in  the  supreme  court  had  been  obtained. 
Canovar  v.  ScoU^  ib.  400. 

163.  A  debt,  or  demand,  to  be  set  off,  must  be 
existing  at  the  commencement  of  the  plaintiff's 
suit.  Jefferson  Co,  Bank  y.  Chapman^  19  Johns. 
32S. 

164.  It  is  no  objection  to  a  set-off,  that  it  was 
not  originally  due  to  the  defendant,  but  had  been 
assigned  to  him,  the  assignment  being  before  the 
commencement  of  the  suit.  Mtartin  v.  WiUiama^ 
17  ib.  330. 

165.  In  an  action  on  a  bond  given  to  the 
plaintiff  in  trust  for  another,  the  defendant,  in  a 
court  of  law,  will  be  allowed  to  set  off  a  debt  due 
from  the  person  beneficially  interested,  in  like 
manner  as  if  the  plaintiff  were,  and  could  be, 
legally  the  plaintiff.  CajnphdL  ▼.  Hamilton^  3 
Wash.  C.  C.  93. 

166.  It  is  not  necessary,  to  constitute  a  mon- 
eyed demand  a  set-off,  that  any  price  should  have 
been  agreed  on  for  the  articles  sold  which  com- 
pose it.  Jenkins  y.  Richardson^  6  J.  J.  Marsh. 
441. 

167.  A  claim,  to  be  set  off  at  law,  must  be  a 
claim  at  law  and  not  in  equity.  OiUkrist  v. 
Leonard^  2  Bailey,  135. 

168.  A  bond  debt  may  be  set  off  against  any 
demand  for  which  indebitatus  assumpsit  will  lie. 
Dovmer  y.  Eggleston,  15  Wend.  51. 

169.  In  assumpsit  for  rent,  the  defendant  can- 
not set  off  damages  sustained  by  him  by  the 
breach  of  an  agreement  to  repair.  Siekds  y. 
Fort,  ib.  559. 

170.  A  plaintiff  may,  before  trial,  set  off  a  de- 
mand prosecuted  in  the  supreme  court,  against 
one  prosecuted  by  the  defendant  in  the  justice's 
court.    Lighthody  v.  Potter,  10  ib.  534. 

171 .  If,  after  a  verdict  a^inst  him  in  the  jus- 
tice's court,  the  plaintiff  m  the  supreme  court 
appeals  to  the  common  pleas,  and  obtains  a 
nonsuit  or  discontinuance,  his  demand  in  the 
supreme  court  is  revived,  and  the  judgment  of 
the  common  pleas  may  be  replied  in  answer  to 
the  judgment  in  the  justice's  court,  pleaded  in 
bar  of  the  plaintiff's  rij^^ht  of  recovery,  ib, 

172.  One  haying  neither  a'  general  nor  special 
property  in  goods,  placed  by  him  in  the  hands  of 
a  manufacturer  who  refuses  to  deliver  them  on 
demand,  is  not  entitled  to  set  off  the  value  of 
such  goods  in  an  action  brought  by  the  manufac- 
turer for  work  and  labor  spent  on  other  goods. 
CoOms  V.  Butts,  10  Wend.  399.  8.  C.  13  ib.  139. 

173.  A  note  cannot  be  set  off  against  a  judg- 
ment. Bagg  V.  Jsjferson  Com.  Pleas,  10  Wend. 
615. 

174.  A  note  given  afler  notice  of  an  assign- 
ment, though  for  a  preexisting  liability,  cannot  be 
set  off.     Weeks  v.  Hwnt,  6  Verm.  15. 

175.  In  an  action  of  assumpsit  upon  a  note, 
what  is  matter  of  set-off  must  be  determined  by 
the  laws  of  the  state  where  the  action  is  brought, 
and  not  by  the  laws  of  the  state  where  the  note 
is  made.     €tibbs  v.  Howard,  2  N.  Hamp.  S96. 

176.  Where  the  indorsee  of  a  promissory  note 
has  only  a  lien  upon  a  part  of  the  amount,  as  col- 
lateral security  for  money  due  from  the  prom- 
isee, a  debt  due  from  the  promisee  to  the 
maker  of  the  note  may  be  set  off  against  the 
residue,  upon  motion,  though  such  debt  consists 
of  a  judgment  recovered  in  another  court. 
Moody  V.  Totole,  5  Greenl.  415. 

177.  Under  the  New  Hampshire  statute  of  set- 
off, in  a  suit  upon  a  negotiable  promissory  note, 


in  the  name  of  the  indorsee,  to  whom  it  has  been 
bona  fide  and  for  a  valuable  consideration  trans- 
ferred, a  demand  in  favor  of  the  maker  against 
the  indorser  is  not  admissible  as  a  set-off,  although 
the  note  may  have  been  a  discredited  note  when 
the  indorsee  took  it.  Chandler  v.  Drew,  6  N. 
Hamp.  469. 

178.  If  the  holder  of  a  bond,  bill,  or  note,  can 
recover  on  it  in  his  own  name,  as  assignee,  he 
may,  when  sued,  offer  it  in  evidence  by  way  of 
discount.  Farr  v .  Hemmingway,  Const.  Rep.  753. 

179.  A  note,  not  negotiable,  made  by  A, 
payable  to  B  at  a  future  day,  was  transferred  by 
B  to  C.  G,  before  the  note  became  due,  gave 
notice  to  A  of  the  transfer,  who  only  said,  shortly, 
that  he  would  see  about  that,  but  said  nothing 
of  any  set-off.  In  a  suit  upon  the  note,  in  the 
name  of  B,  for  the  benefit  of  C,  it  was  held, 
that  A  could  not  avail  himself  of  a  set-off  against 
B.    ,aibee  v.  Little,  5  N.  Hamp.  277. 

180.  Where  a  note,  not  negotiable,  was  as- 
signed for  a  valuable  consideration,  and  an  action 
was  broo^t,  for  the  benefit  of  the  assignee,  in 
the  name  of  the  payee,  it  was  held,  that  the 
maker  might  set  off  a  debt  due  to  him  at  the 
time  of  the  assignment.  Sanborn  v.  Little,  3  N. 
Hamp.  539. 

181.  Where  a  note,  not  negotiable,  has  been 
assigned  to  a  third  person  for  a  valuable  con- 
sideration, and  the  maker  has  promised  the  as- 
signee to  pay  to  htm  the  amount  of  the  note,  the 
maker  cannot,  in  an  action  against  him  upon  the 
note  in  the  name  of  the  payee,  set  off  claims  he 
may  have  against  the  payee.  Wiggin  v.  DamreU^ 
4  ib.  69. 

182.  A,  having  executed  a  promissory  note, 
afterwards  promised  the  assignee  of  the  note  to 
pay  it.  Held,  in  an  action  on  the  note  by  such 
assignee,  in  the  name  of  the  payee,  that  A  could 
not  set  off  demands  which  he  had  against  the 
nominal  plaintiff  prior  to  the  making  of  the 
note,  merely  upon  proving  the  demands,  without 
further  explanation,  it  bemg  presumed,  from  A's 
giving  the  note,  coupled  with  his  promise  to 
Uie  assignee  to  pay  it,  that  the  demand  offered 
as  set-off  had  been  previously  settled.  Gould  v. 
Chase,  16  Johns.  226. 

183.  In  an  action  by  the  assignee  against  the 
maker  of  a  promissory  note,  the  defendant  can- 
not set  off  against  it  a  bill  of  exchange,  for  which 
the  assignee  is  responsible,  unless  it  appear  that 
such  bin  was  his  property  before  he  received 
notice  of  the  assignment.  Ritchie  v.  Moore,  5 
Munf.  388. 

184.  The  assignee  of  a  note  cannot  file  the 
same  in  set-off  against  the  maker,  unless  the  as- 
signment was  made  before  suit  brought  on  the 
debt  of  the  maker  against  the  assignee.  Gross 
V.  Van  Wick,  Minor,  7. 

185.  A  bond  for  the  delivery  of  an  article  on 
d?mand  cannot  be  setoff  agamst  a  promissory 
note,  without  first  proving  Uie  article  had  been 
demanded.     Leas  v.  •Laira,  6  S.  &  R.  129. 

186.  The  assignee  of  a  promissory  note,  nego- 
tiable at  the  bank,  cannot  offset  it,  in  a  suit 
against  him  by  the  assignee,  upon  a  note  in 
writing  to  deliver  to  the  plaintiff  wet  goods  and 
groceries  to  a  certain  amount.  MandeviUe  v. 
Patton,  3  Gall,  9. 

187.  In  an  action  by  the  indorsee  against  the 
drawer  of  a  promissory  note,  payable  at  a  parti- 
cular bank,  without  defalcation  or  discount,  the 
defenduit  cannot  set  off  a  demand  he  may  have 
against  the  bank  which  discounted  the  note  and 
transferred  it  to  the  plaintiff.  Tillou  v.  Britton^ 
4  Halst.  120. 
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188.  If  a  note  is  made  negotiable  at  a  bank, 
the  bank  is  authorized  by  the  maker  to  advance 
on  his  credit  to  the  owner  of  the  note  the  sum 
expressed  on  its  face.  It  would,  therefore,  be  a 
fraud  upon  the  bank  to  set  up  offsets  against 
this  note,  in  consequence  of  any  transactions  be- 
tween the  parties.  JliafideviUe  ▼.  Unitm  Bank^ 
9  Cranch,  9. 

189.  In  an  action  on  a  promissorj  note,  in- 
dorsed to  a  bank,  the  defendant  cannot  set  off, 
against  the  claim  of  the  bank,  stock  he  may  have 
therein.  WktUingUm  ▼.  Farmers  Bank^  5  Har. 
&.J.  489. 

190.  In  Virginia,  in  an  action,  by  the  assignee 
of  a  neffotiable  promissory  note,  against  the 
maker,  the  latter  may  set  off  a  negotiable  note 
of  the  assij^nor,  which  he  held  at  the  time  of  re- 
ceiving notice  of  the  assignment  of  his  own  note, 
although  the  note  thus  set  off  was  not  due  at  the 
time  of  the  notice,  but  became  due  before  the 
note  upon  which  the  suit  was  brought.  Stewart 
V.  ^ndersoUf  6  Cranch,  203. 

191.  In  a  suit  by  an  indorsee  against  the 
maker  of  a  promissory  note,  where  there  is  a 
plea  of  payment  without  notice,  the  deferdant 
will  not  be  permitted  to  give  in  evidence,  as  off- 
set, outstanding  debts  against  the  payee  or  re- 
mote assignor.     Barton  v.  WUkins,  1  Mis.  74. 

192.  In  an  action  upon  a  promissory  note, 
brought  by  an  indorser  against  the  maker,  the 
maker  cannot  claim  in  offset  the  amount  of  any 
debt  which  he  may  hold  against  a  prior  indorsee, 
under  the  statute  of  Alabama,  providing  that  he 
shall  have  the  benefit  of  all  offsets,  ^bc.,  which 
he  may  have  against  such  note  before  the  indorse- 
ment.    Stocking  V.  Toulmin^  3  Stew.  A  Port.  35. 

193.  Damages  on  bills  of  exchance,  paid  by 
the  defendant  upon  bills  drawn  by  him  on  the 
plaintiff,  and  which  the  plaintiff  was  bound  to 
pay,  may  be  set  off.  De  Taslet  v.  CrouseUat^  1 
Wash.  C.  C.  504. 

194.  The  defendant,  in  an  action  on  a  bill  of 
exchange,  may  set  off  a  claim  he  has  upon  the 
plaintiff  for  not  having  insured  a  particular  sum 
on  a  vessel,  and  which  he  was  ordered  and 
bound  to  do,  the  vessel  having  been  lost,  and  no 
insurance  having  been  made  by  the  plaintiff,  ib. 

195.  A  promissory  note,  drawn  by  A  in  favor  of 
B,  may  be  set  off  in  an  action  on  an  open  policy 
of  insurance,  brought  by  A  against  B.  £a2- 
timore  Ins.  Co.  v.  M'Fadon^  4  Har.  dt  J.  31. 

196.  The  defendant  may  set  off,  against  the 
plaintiff's  demand,  a  note  of  the  plaintiff's  ac- 
crued subsequently  to  the  commencement  of  the 
action.     Garke  v.  Magruder^  2  Har.  &  J.  77. 

197.  A  demand  for  which  indi^atvs  assump- 
sk  will  lie  may  be  pleaded  as  a  set-off  to  a  debt 
due  on  a  note.  Littell  v.  Schockleit^  4  J.  J.  Marsh. 
245. 

198.  In  an  action  upon  a  promissory  note  or 
bill  of  exchange,  the  defendant  will  not  be  al- 
lowed to  file  as  a  set-off  a  demand  against  the 
plaintiff  for  merchandise  consigned  to  him  by  the 
defendant  for  sale,  and  which  he  had  negligently 
sold  to  an  insolvent  person.  Adams  v.  Mannings 
17  Mass.  178. 

199.  A  note  purchased  for  the  avowed  purpose 
of  set-off,  and  afier  suit  commenced,  is  not  ad- 
missible as  a  set-off.  Carpenter  t.  ByUerJiM^ 
3  Johns.  Cas.  145. 

200.  In  an  action  brought  by  the  indorsee  of  a 
note  against  the  maker,  he  cannot  set  off  pay- 
ments made  to  the  payee.  Prior  v.  Jacoeks,  1 
ib.  169. 

201.  A  note,  purchased  by  the  debtor  of  an 
insolvent  after  it  became  due,  cannot  be  set  off 


against  a  debt  due  to  the  insolvent  under  as 
assignment.  Johnson  v.  Bloodgood^  1  Johns. 
Cas.  51. 

202.  Where  a  note  overdue  is  transferred,  the 
maker  cannot  set  off  a  demand  against  the  payee, 
if,  at  the  time  of  transfer,  the  payee  has  demands 
against  the  maker  greater  than  the  set-off.     Col 
iSis  V.  Men^  12  Wend.  356. 

203.  In  an  action  by  the  indorsee  against  the 
maker  of  a  negotiable  note  indorsed  wnen  over- 
due, the  maker  may  file  in  set-off  a  negotiable 
note,  made  to  him  by  the  payee,  for  money  re- 
ceived on  account  of  the  note  sued,  or  such  note 
made  to  him  by  the  payee  before  he  had  notice 
that  the  note  in  suit  was  assigned ;  and  it  is  no 
objection  to  such  set-off  that  the  defendant  has 
commenced  suit  on  the  note  filed.  Sargent  v. 
Southgate,  5  Pick.  312. 

204.  Where  a  note  is  transferred  by  the  payee 
for  a  valuable  consideration,  before  maturity,  in 
an  action  thereon  in  the  name  of  the  holder,  for 
his  benefit,  the  defendant  cannot  set  off  a  demand 
against  the  payee,  such  case  not  being  within  the 
statute,  (New  York,  2  R.  8.  254.)  Smith  ▼.  Vmm 
Loan,  16  Wend.  659. 

205.  Where  a  note  was  transferred  bona  fds^ 
before  maturity,  and  accepted  b^  the  indorsee  in 
payment  of  an  antecedent  debt,  it  was  held,  in  an 
action  by  the  holder  against  the  maker,  that  the 
defendant  could  not  set  off  a  demand  he  had 
against  the  payee  at  the  time  of  the  transfer,  un- 
less the  note  was  originally  made  for  the  aecom- 
modation  of  the  payee,  or  was  satisfied  while  in 
his  hands,  an^  fraudulently  put  by  him  into  cir* 
cttlation.  ih. 

206.  And,  even  in  the  latter  case,  the  setroff  is 
not  allowable,  if  the  holder  can  prove  that  he  paid 
value,  parted  with  property,  or  gave  credit,  on  the 
faith  or  the  paper  at  the  time  of  the  transfer,  t^. 

207.  In  an  action,  by  bearer,  on  a  note  payable 
to  one  deceased  or  bearer,  defendant  cannot  plead 
in  set-off  matters  standing  against  the  estate  of 
the  deceased,  though  under  an  averment  that  this 
action  was  prosecuted  for  the  benefit  of  the  es- 
tate.   Leanenioorth  v.  ZopAem,  5  Verm.  904. 

208.  QiMsre,  whether  such  an  averment,  with 
an  averment  that  defendant  had  claims  which  he 
ought  to  be  able  to  set  off  against  the  estate, 
might  not  bar  the  action,  ti. 

209.  Defendant,  in  such  case,  cannot  set  eff 
claims  against  the  deceased,  purchased  since  his 
death,  if. 

210.  In  an  action  upon  a  negotiable  note,  as- 
signed after  maturity,  a  set-off,  to  the  amount  of 
the  plaintiff's  debt,  may  be  made  of  a  demand 
existing  against  the  assignor,  provided  it  would 
have  been  a  good  set-off  against  the  assignor 
while  the  note  existed  against  him ;  and  if  the 
suit  is  in  the  name  of  a  nominal  plaintiff,  so  much  * 
of  a  demand,  existing  against  the   peal  party 

in  interest,  .may  be  set  off,  as  will  aatisfV  the 
plaintiff's  debt;  Driggs  v.  BoekweU^  11  Wend. 
504. 

211.  Under  the  justices'  act  of  New  J^sey, 
the  indorsee  of  a  note  must  set  it  off  in  an  action 
against  him  by  the  indorser,  or  an  action  a^inst 
the  indorser  on  the  note  will  be  barred.  Rtghter 
r.  Van  Riner,  2  Penn.  715. 

212.  Where  A  owes  B  on  note  and  on  balaaoe 
of  account,  and  sues  on  each,  A  canaet  set  off  his 
side  of  the  account  in  the  action  on  the  note. 
Davis  V.  Barton^  8  Verm.  246. 

213.  In  Vermont,  in  an  action  against  the  two 
signers  of  a  note,  with  non  est  inventus  as  to  one. 
and  entered  only  against  the  other,  he  may  setoff 
his  separate  demands.    Sbeis  ▼.  GsiMMt,  ib.  30^ 
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214.  In  Vermont,  in  an  action  by  indorsee,  the 
maker  maj  set  oiT  a  note  of  plaintiff's  indoraer 
indorsed  to  defendant,  with  notice  to  plaintiff, 
before  his  suit  brooght.  ifr.  301. 

215.  A  deficiency  in  the  quantity,  or  defect  in 
the  quality,  of  land,  where  there  has  been  a  repre- 
sentation, are  legitimate  grounds  for  a  deduction 
of  price  or  rescission  of  the  contract.  Tunno  ▼. 
Fludd,  1  M*Cord,  121. 

216.  Receipts  having  been  exchanged  between 
the  parties,  it  is  for  the  jury  to  judge  whether 
the  payment  bv  the  defendant  was  in  part  pay- 
ment of  the  judgment  sued  upon.  Simons  ▼. 
WaUer^  ib.  97. 

II.    Cf  the  filing   Claims    of  Set-off^   Proceed- 
ings, ^a. 

217.  There  is  no  di&rence,  on  the  subject  of 
■ei-off,  between  courts  of  law  and  equity ;  the  rule 
is  the  same  in  both  courts.  Elder  ▼.  Lowell,  2 
Blackf.  349. 

218.  A  defendant  cannot  avail  himself  of  any 
demands  he  may  have  against  the  plaintiff,  unless 
the  same  be  filed  by  way  of  set-off  pursuant  to 
the  statute,  or  unless  they  arose  from  an  actual 
payment  of  the  plaintiff's  demand.  Braynard  y. 
Fisher,  6  Pick.  355.  Clarh  v.  Leaeh,  10  Mass.  51. 
Skrgtnt  ▼.  Southgate,  5  Pick.  312,  316.  Grew  y. 
BurdiU,  9  ib.  265. 

219.  defendant  must  give  specific  notice  of 
set-off.  Beatty  y.  Smith,  4  Yeates,  102.  LdUimer 
y.  Hodgdon,  5  S.  &>  R.  514.  Judson  y.  EslAva, 
Minor,  2.  It  may  be  given  in  court.  Morrison 
v.  Hart,  Hardin,  150. 

220.  If  a  set-off  be  pleaded,  no  other  notice  of 
It  need  be  given.  Jaehs  ▼.  Moore,  1  Yeates, 
391. 

221-t  In  Kentucky,  a  notice  of  set-off  is  admis- 
sible only  under  the  general  issue.  Morgan  v. 
Boone,  1  J.  J.  Marsh.  385. 

222.  In  an  action  before  a  justice  of  the  peace, 
in  New  York,  the  defendant  must  plead  or  give 
notice  of  his  set-off  at  the  time  of  joining  issue  ; 
and  if  he  neglects  to  do  so,  he  cannot  afwrwards 
make  the  set-off  at  the  trial.  Waring  v.  Lock" 
wood,  10  Johns.  106.  Vide  SeUiek  ▼.  Fox,  12  ib. 
205. 

223.  In  New  Jersey,  evidence  of  set-off  could 
be  given  only  under  a  plea  of  payment,  before 
the  statute  of  1809.  PhWips  v.  M'CvUough,  1 
Penn.  69.  Walton  v.  Uppeneutt,  ib.  161.  Hews 
V.  Mungan,  ib.  256.  Alexander  v.  M^Cleanon,  ib. 
364.  Freeman  v.  Marsh,  2  ib.  473.  Unless  by 
agreement    of  parties.      Layton    v.   Davis,  ib. 

224.  Under  a  plea  of  set-off,  the  defendant  can- 
not give  evidence  of  items  which  he  has  refused 
to  state  to  the  plaintiff's  attorney  on  demand, 
and  given  no  notice.  Rogers  v.  Old,  5  S.  d&  R. 
404. 

225.  To  assumpsit  on  a  note,  plea  of  set-off  in 
two  counts,  one  in  assumpsit  on  simple  contract, 
and  the  other  in  debt  on  judgment,  was  held 
sufficient  on  special  demurrer.  Burton  v.  Brush, 
4  Verm.  467. 

226.  Where  a  defendant  in  assumpsit  filed  a 
set-off,  which  merely  stated  that  the  plaintiff 
was  indebted  to  the  defendant  for  **the  amount 
of  account  due  as  per  books,  ^10,000,"  and,  upon 
being  required,  filed  a  bill  of  particulars  of  such 
setoff,  including  three  promissory  notes  made 
by  the  plaintiff,  it  was  held,  that  the  defendant 
was  limited,  by  the  words  of  the  set-off,  to  such 
demands  as  were  entered  in  his  books,  and  that, 
as  these  notes  were  not  shown  to  be  so  entered, 
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evidence  of  them  was  inadmissible  in  set-off,  and 
that  the  plaintiff  was  not  precluded,  by  neglecting 
to  object  to  the  bill  of  particulars  as  insufiicient, 
from  objecting,  at  the  trial,  to  the  admission  of 
such  evidence.     Jackson  v.  Hall,  14  Pick.  151. 

227.  A  promissory  note,  given  to  a  third  person 
by  the  defendant  as  surety  for  the  plaintiff,  and 
taken  up  by  the  defendant,  with  the  credit- 
or's receipt  of  payment  from  the  defendant  there- 
on, being  duly  filed  in  the  clerk's  office  by  way 
of  set-on,  is  of  itself  sufficiently  explicit  as  a  de- 
mand for  moneys  paid,  within  the  meaning  of  the 
sUtute  of  Maine,  of  1821,  c.  59,  §  19.  Fox  v. 
Cutis,  6  Greenl.  240. 

228.  Where,  against  a  demand  bearing  interest, 
is  set  off  a  claim  which  does  not  bear  interest, 
the  plaintiff  is  entitled  to  interest  on  his  wholtf 
demand  up  to  the  time  of  the  verdict.  Russell  v. 
Rogn-s,  1  N.  d&  M.  24. 

239.  A  discount  may  be  pleaded  in  an  action  by 
an  administrator  for  a  debt  due  to  his  intestate ; 
and  if  the  discount  exceed  the  debt,  the  admin- 
istrator should  reply  plene  administravit  to  the 
surplus.     Mayhew  v.  White,  2  ib.  398. 

S^.  And  it  is  the  same  if  the  administrator 
sues  within  the  time  during  which  he  is  pro- 
tected from  suits  by  statute.  Cunningham  v. 
Baker,  ib.  399. 

231.  A  receipt  or  assignment  of  a  bond,  ofifered 
in  offset,  must  be  proved  at  the  trial.  Turber' 
vUle  V.  Self,  4  Call,  580. 

232.  An  account  filed  in  set-off  by  a  defendant, 
pursuant  to  statute  of  Maine  of  1821,  c.  59,  §  19, 
becomes  a  part  of  the  action,  and  would  be  in* 
eluded  in  a  submission  of  such  action  to  a  referee. 
Eaton  V.  Cole,  1  Fairf  137. 

233.  Where  a  plaintiff  produced  in  evidence 
his  books  of  account,  in  maintenance  of  his  ac- 
tion, which  was  assumpsit  on  an  account  an- 
nexed, it  was  held,  that  the  defendant  was  enti- 
tled to  the  benefit  of  any  credits  found  therein 
to  him,  though  not  embraced  in  his  account  filed 
in  set-off.     Pilsbury  v.  Femald,  ib.  168. 

234.  After  the  plaintiff  has  closed  his  evidence, 
the  defendant  cannot  introduce  a  plea  of  set-off. 
Glazer  v.  Lowrie,  6&.AK.  498. 

235.  Under  a  plea  of  set-off,  the  defendant  may 
give  in  evidence  a  note  given  by  the  plaintiff 
for  the  amount  of  the  set-off  after  the  action 
commenced.     Marshall  v.  Sheridan,  10  ib.  268. 

236.  A  notice  of  set-off  should  contain  the 
substance  of  a  declaration.  Brady  v.  Hill,  1 
Mis.  315. 

237.  And  reference  to  an  account  will  not 
supply  a  defect  in  that  respect.  Coleman  v.  Cole* 
man,  3  Bibb,  14. 

238.  It  should  describe  the  demand  with  rea* 
sonable  certainty,  so  as  not  to  take  the  plaintiff 
by  surprise.  Lewis  v.  Culberlson,  11  S.  d&  R. 
48.  hwin  v.  Potter,  3  Watts,  271.  Perrine  v. 
Warren,  3  Stew.  151. 

239.  It  should  be  as  certain  as  a  plea.  Morri" 
son  V.  Hart,  Hardin,  150. 

240.  The  nature  of  the  demand  must  be  set 
forth  as  specifically  as    the    plaintiff's   claim 
M'Cormiek  v.  BrookfieU,  1  South.  69. 

241.  A  demand  in  set-off  must  be  proved 
VaU  V.  Wright,  2  Penn.  681. 

242.  A  notice  of  set-off  need  not  expressly 
claim  a  balance  in  the  defendant's  favor,  in 
order  to  warrant  his  recovering  one :  it  is 
enough,  if  it  set  forth  his  demand  in  the  usual 
form.    People  v.  Judges  of  Onondaga,  4  Cow.  21. 

243.  Where  only  part  of  a  set-off  can  be  al- 
lowed, it  is  incumbent  upon  the  person  claiming 
the  set-off  to  separate  the  part  admissible  firom 
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Ibe  put  objectionable ;  otherwifle,  the  whole  will 
be  rejected.    Rooies  ▼.  WMford^  4  Mnnf.  215. 

244.  In  Alabama,  in  an  action  before  a  justice 
of  the  peace,  to  recover  more  than  ^20,  the  de- 
fendant may,  by  his  own  oath,  proTe  a  set-off^ 
provided  such  set-off  does  not  exceed  ^0. 
TtwmpKm  ▼,  JomtM^  2  Stew.  (Sl  Port.  46. 

245.  But  a  defendant  will  not  be  permitted, 
after  judgment  has  been  rendered  against  him 
for  more  than  $20,  to  pay  a  part,  so  as  to  reduce 
the  claim  below  that  amount,  and  take  the  case 
into  another  court  by  appeal,  sjid  claim  the  ben- 
efit of  his  own  oath,  so  as  to  swear  off  the  bal- 
ance. i6. 

246.  Where  the  plaintiff  objected,  on  the  merits, 
to  an  account  filed  in  set-off,  and  the  objection 
was  not  sustained,  it  was  held,  that  he  had  not 
thereby  waived  his  right  to  object  that  the  ac- 
count had  not  been  filed  in  season.  AdatuM  v. 
BmUs,  16  Pick.  343. 

247.  A  sel-off,  under  the  New  York  statute, 
cannot  be  specially  pleaded,  but  must  be  taken 
advantage  of  under  the  general  issue,  with  notice. 
WUliams  v.  Oary,  5  Cow.  368. 

248.  Under  the  Alabama  statutes  of  set-off,  a 
claim  in  set-off  for  more  than  $20  cannot  be 
•upported  by  the  party's  own  oath.  Lock  v. 
MilUry  3  Stew.  Sl  Port.  13. 

249.  In  South  Carolina,  a  defendant  who  pleads 
a  discount  may,  at  any  time  before  the  verdict  is 
read  by  the  clerk,  withdraw  his  discount.  Dom 
T.  HoMka^  3  M'Gord,  558. 

250.  Where  a  defendant  sets  up  a  discount, 
and  pays  the  balance  of  the  plaintiff's  claim  into 
court,  the  plaintiff  having  refused  to  receive  it 
before  suit,  the  jury  may  find  for  the  defendant 
if  they  allow  his  discount,  and  thereby  cause  the 
plaintiff  to  pay  costs.   Shid  v.  Randolpk^  4  ib.  147. 

251.  The  defendant  cannot  have  judgment  for 
his  demand  against  the  plaintiff,  filed  by  way  of 
set-off,  where  the  plaintiff  discontinued  his  action 
by  leave  of  court  CwnmingM  v.  Prudmi*  11 
Mass.  206. 

252.  An  illegal  set-off  must  be  objected  to  at 
the  time  of  pleading  it ;  after  it  has  been  passed 
upon  by  the  jury,  it  is  too  late  to  make  the  objec- 
tion.    Wil$m^  V.  Larmouikj  3  Johns.  433. 

253.  Under  statute  of  1793,  c.  75,  a  defendant 
nay  file  an  account  for  moneys  had  and  received 
by  the  plaintiff  to  his  use.  True$daU  v.  WaUis^A 
Pick.  63. 

254.  A  defendant  may  have  judgment  for  a 
balance  due  him  on  an  account  filed  as  a  set-off 
nnder  this  statute,  as  if  the  account  had  been 
filed  under  sUtute  1784,  c.  28.  ib. 

255.  A  plaintiff  has  the  right  to  discontinue 
his  action,  or  suffer  a  nonsuit,  before  a  verdict, 
although  the  defendant  has  filed  a  discount. 
Branham  v.  Broion,  1  Bailey,  262. 

256.  Where  a« declaration  is  filled  on  book,  un- 
der the  Vermont  act  of  offset,  the  amount  of 
debt  reported  by  auditors  only  is  to  be  pleaded  in 
offset,  and  all  costs  are  to  be  taxed  against  the 
party  in  arrear.    Dftr  v.  BurtUet^  Brajrt.  222. 

257.  A  defendant  may,  by  way  of  set-off,  en- 
deavor to  correct  any  mistake  in  a  settlement  fbr 
which  the  note  sued  on  was  criven  \  provided  the 
demand  to  be  set  off  be  of  a  character  to  maintain 
indebitatus  assumpsit.  Banton  v.  Hoomes^  I  A. 
K.  Marsh.  19. 

258.  To  a  plea,  setting  off  a  former  judgment 
against  the  plaintiff  to  his  present  demand,  a  rep- 
lication, that  the  present  demand  is  in  the  right 
of  another,  should  set  forth  the  contract  by  which 
that  other  became  interested.  CarliUs  ▼.  Lew, 
ih.486. 


259.  An  objection,  that  a  separate  debt  is  set 
off  to  a  joint  debt,  must  be  made  at  the  trial,  and 
cannot  avail  on  motion  to  set  aside  a  verdict. 
Sherman  v.  Crosby^  11  Johns.  70. 

260.  Matters  ofset-off  cannot  be  proved,  under 
the  statute  of  Indiana,  unless  there  be  a  plea  ol 
payment,  with  a  statement  of  the  charges  relied 
on.    Co*  V.  Gtvan,  1  Blackf.  367. 

261.  In  a  suit,  by  the  assignee  of  an  obligation 
for  the  payment  of  money  against  the  obligor, 
the  defendant,  under  the  plea  of  payment  with  a 
set-off,  proved  payments  to  the  obligee  before  the 
assignment,  to  an  amount  exceeding  the  obligar 
tion.  Held,  that  the  defendant  could  not  have  a 
verdict  for  the  overplus,  such  payments  affecting 
the  assignee  no  further  than  to  bar  his  recovery. 
Johnson  v.  Collins^  1  Blackf.  166. 

262.  Where  a  set-off  was  admitted  by  consent, 
although  the  claim  could  not  be  legally  set  off, 
the  court  refused  to  reverse  the  judgment  fbr 
that  cause.    Kin^  v.  Bobinsom^  1  Peun.  262. 

263.  In  an  action  on  a  promissory  note,  it  is 
suflSicient  excuse  for  not  filing  such  note  in  set- 
off, in  a  former  action  by  the  defendant  against 
the  plaintiff,  that  such  note  was,  at  the  time  of  the 
former  trial,  out  of  the  plaintiff's  hands  by  a*- 
signment.     BoyUm  v.  Vights^  ib.  95. 

264.  Filing  a  set-off  in  a  justice's  court  does 
not  preclude  the  party  firom  availing  himself  of 
any  other  defence  which  he  may  have.  Pries  v. 
Comhs^  7  Habt.  188. 

265.  Where  one  of  several  pleas  of  aet-off,  by 
which  the  defendant  obtained  the  verdict,  is  de« 
iective  in  substance,  a  vemr«  ds  motto  will  be 
awarded.     Bloss  v.  Kiitrtdge^  5  Verm.  28. 

266.  The  rule  of  set-off,  with  regard  to  claims 
in  suits  brought  by  the  United  States  againat  in- 
dividuals, is  not  influenced  by  local  customs.  (7. 
SUUes  V.  Robssony  9  Pet.  319. 

267.  A  plea  of  set-off  need  not  apecify  any 
particular  sum ;  and  if  it  does,  the  party  is  not 
bound  to  prove  that  precise  sum.  Cnunp  v.  /fn^ 
bard,  Litt.  Sel.  Cas.  222. 

268.  Where  the  administrator  of  an  insolvent 
estate  gives  notice  of  his  dissatisfaction  with  a 
claim  awarded  by  the  commissioners  to  a  creditor 
of  the  estate,  and  the  creditor,  in  consequence, 
brings  his  action  at  law,  the  report  of  the  com- 
missioners,'allowing  a  set-off  against  the  claim  of 
the  plaintiff,  is  not  competent  evidence  to  prove 
the  aet-off.    Bums  v.  Fayy  14  Pick.  8. 

269.  If  a  defendant,  in  a  summary  process  in 
South  Carolina,  has  a  set-off  which  exceeds  the 
summary  jurisdiction,  the  court,  on  being  satis- 
fied of  its  merits,  will  order  the  plaintiff  to  de- 
clare in  the  higher  jurisdiction,  to  enable  the  de- 
fendant to  set  up  his  discount  BedbMn  v.  Peay, 
1  Bailey,  121. 

270.  In  an  action  upon  an  administration  bond 
by  a  distributee,  the  defendant  filed  an  account  for 
expenses  furnished  by  him  to  the  plaintiff  since 
the  intestate'a  death,  in  bar,  to  which  non  as- 
sumpsit and  the  act  of  limitations  were  pleaded. 
Held,  that  the  plaintiff  could  not,  at  the  trial,  fbr 
the  purpose  of  showing  that  the  defendant  was 
entitled  to  no  credit  for  the  items  charged  in  the 
account,  prove  that  the  defendant  entered  upon 
and  received  the  rents  and  profits  of  real  proper* 
ty  which  descended  to  the  plaintiff.  Burek  v 
Stat^  4  GiU  db  Johns.  444. 

III.     Of  ths  sotting  off  of  JudgmsmU  and 

Executions, 

271.  An  applicalion  to  set  off  one  jud|pnent 
ifmrt  aaolMr  is  nddvaafnd  to  the  diMietMHi  o 
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the  eoQrt.  Dmndton  t.  Owgkagan^  3  Bibb,  233. 
8em  T.  Rivm-a^  1  Stew.  &  Port,  24.  Burn*  y. 
Thombureky  3  Watts,  78.  7o2^ert  v.  Harrison^  1 
Bailev,  590.     Coxe  t.  5i;«t«  BanA,  3  Habt.  172. 

272.  Jndtirmente  in  the  aame  rights  may  be  set 
olT,  on  motion ;  but  where  different  interests  are 
inrolredfOr  one  of  the  parties  maj  be  injuriouslj 
alieeted  by  a  decision  on  the  merits  of  the  mo- 
tion, an  offset  of  judsments  will  not  be  iJlowed. 
Holmea  y.  Rahvnaon^  I  Ham.  90. 

273.  The  court  will  not  set  off  judgments  in 
cross  actions  between  the  same  parties,  where  it 
appears  that  other  persons  are  mterested  by  an 
assignment  of  the  demand  on  which  one  of  the 
jadgments  is  rendeted.  Makepeace  y.  Coates^  8 
Mass.  451.  See  fViUianu  y.  Evans,  2  M'Cord, 
203.  Duncan  y.  Blocmatoek^  ib.  318.  Tolhert  y. 
Harriion,  1  Bailey,  599. 

274.  Where  judgments  in  cross  actions  are  re- 
coyered,  the  court,  on  application,  will  set  off  one 
judgment  against  the  other,  so  far  as  the  same 
will  extend,  and  issue  execution  for  the  balance. 
Goodcntnc  y.  BuUrick,  7  Mass.  140,  144.  Make- 
peace y.  Coatet^  8  ib.  451 .  Oreene  y.  Hatehy  12  ib. 
195.     Window  y.  Hathaway,  1  Pick.  211,  215. 

275.  A  judgment  in  fayor  of  a  judge  of  probate, 
in  a  suit  on  a  probate  bond  brought  in  his  name, 
for  the  benefit  of  a  legatee,  against  an  executor 
and  his  sureties,  may  be  set  off  against  a  judg- 
ment recoyered  by  the  executor,  in  his  indiyid- 
nal  capacity,  against  the  legatee.  Barrett  y.  Bar* 
rett,  8  ib.  942. 

276.  No  such  set-off  of  judgments  can  be  made 
as  will  defeat  the  lien  of  the  attorney  for  his 
fees  and  disbursements,  ib. 

277.  Where  the  plaintiff  procured  insurance  on 
a  yessel  owned  by  himself  and  another,  and  re- 
coyered of  the  insurers  for  a  partial  loss,  it  was 
held,  that  the  insurers  were  entitled  to  set  off  a 
former  judgment  obtained  against  the  plaintiff 
indiyidually.  Hazlekurtt  y.  Bayard,  3  Teates, 
152. 

278.  The  English  sUtutes  of  2  George  2,  c. 
22,  and  8  George  2,  o.  24,  in  relation  to  set-off, 
haye  not  been  adopted  in  Massachusetts.  Stow. 
ers  y.  Barnard,  15  Pick.  221. 

279.  Under  the  Massachusetts  statute  of  1784, 
c.  28,  and  statute  of  1793,  c.  75,  a  claim  reduced 
to  a  judgment  cannot  be  filed  in  set-off,  if  not 
coming  within  the  description  of  demands  al- 
lowed to  be  so  filed  by  those  statutes,  ib. 

280.  A  judgment  entered  against  a  plaintiff 
may  be  set  off  against  a  judgment  obtained  by  the 
plaintiff  against  the  defendant,  though  such  first 
judgment  was  reassigned  to  the  defendant 
without  consideration.  Jacoby  y.  Ouier,  6  S. 
A  R.  448. 

261.  A  judgment,  upon  which  the  defendant  is 
in  execution,  will  not  be  set  off  against  another 
judgment  in  his  Aiyor.  Cooper  y.  Bigalow,  1 
Cow.  56. 

282.  But  after  the  defendant  is  discharged  from 
prison  under  the  insolyent  act,  the  judgments 
may  be  set  off.  ib.  206. 

WIS.  In  New  York,  the  supreme  court  will,  oh 
motion,  set  off  a  judgment  before  a  justice 
against  a  judgment  of  the  supreme  court.  Ewen 
y.  Terry,  8  ib.  126.  Sckermerhem  y.  Sckermer* 
h&m,  3  Caines,  190.  So  in  South  Carolina. 
Duncan  y.  Bloonutoek,  2  M'Cord,  318. 

284.  A  defendant  in  the  supreme  court  of  New 
Tork,  against  whom  a  judgment  is  giyen,  will 
not,  on  motion,  be  allowed  to  set  off  a  justice's 
judgment  holden  by  him  as  assignee,  where  the 
rights  of  the  parties  are  complicated  and  intri- 
cate.    Story  y.  Patten,  8  Wend.  831. 


285.  Judgments  in  difierent  distnots  of  the 
same  court  may  be  set  off  against  each  othec 
Jfobh  y.  Howard,  2  Hayw.  14. 

286.  A  party  cannot  set  off  a  judgment  unless 
he  be  the  beneficial  as  well  as  nominal  owner  of 
it.     Tkmsr  y.  Saiterlee,  7  Cow.  480. 

287.  An  assigned  judgment  is  not  a  proper 
subject  of  set-off  in  the  nands  of  the  assignee 
Reeves  y.  Hatkinson,  2  Penn.  751. 

288.  The  court  will  not  order  a  judgment 
against  the  plaintiff,  which  has  been  assigned  to 
the  defendant,  to  be  set  off  against  a  judgment 
obtained  by  the  plaintiff  against  the  defendant, 
where  the  plaintiff,  prior  to  the  assignment,  has 
conveyed  his  {Property  for  the  benefit  of  creditors. 
Duncan  y'.  CiUbraith,  1  Browne,  47. 

289.  A  judgment  for  costs  will  be  setoff  wiinst 
another  judgment,'  though  the  judgment  be  as- 
signed to  the  attorney  by  his  client  as  security 
for  his  costs ;  the  attorney  haying  full  notice  that 
the  set-off  was  claimed  at  the  time  he  took  the 
assignment.     Cooper  y.  Bigalow,  1  Cow.  206. 

290.  One  judgment  may  be  set  off  against 
another,  where  both  are  in  Uie  same  right,  though 
in  different  courts,  but  not  where  stay  of  execu- 
tion has  been  ordered  in  the  different  courts. 
Best  y.  Lawson,  1  Miles,  11. 

291.  A  judgment  purchased  by  a  party  with  a 
yiew  to  set  it  off,  and  upon  condition  that,  if  he 
failed  to  obtain  the  set-off  on  motion,  the  assign- 
ment shall  be  void,  and  the  assignor  pay  the  costs 
of  the  motion,  cannot  be  set  off.  MiUet  y.  Gil 
man,  7  Cow.  469. 

292.  A  judgment,  obtained  and  assigned  after 
the  commencement  of  a  suit,  cannot  be  set  off  in 
that  suit.     Hawthorn  y.  Roberts,  Hardin,  70. 

293.  Actions  may  be  continued,  in  order  that 
the  judgments  in  cross  actions  may  be  set  off. 
Adams  y.  Manning,  17  Mass.  178.     Winslow  y 
Hathaway,  1  ib.  211. 

294.  Where  a  judgment  of  reyersal  has  been 
obtained,  in  the  supreme  court,  of  a  judgment 
in  the  common  pleas,  and  a  restitution  awarded, 
and  afterwards  the  same  plaintiff  obtains  a  second 
judgment  agrainst  the  same  defendant  on  the 
same  contract  in  the  common  pleas,  that  court 
may  set  off  the  judgment  of  reversal  against  the 
second  judgment,  but  the  supreme  court  will 
not.     Brewerton  y.  Harris,  1  Johns.  144. 

295.  A  judgment  against  A.  and  B.,  in  their  in- 
diyidual  capacities,  cannot  be  set  off  against  them 
as  administrators.  M*Cheeney  y.  Roger $,  3  Halst. 
272. 

296.  In  New  Tork,  where  an  attachment  has 
been  issued  under  the  twenty-fiye  dollar  act,  and 
judgment  obtained  thereon,  and  afterwards  the 
defendant  in  that  attachment  brings  an  action 
against  the  plaintiff,  the  latter  cannot  set  off  such 
judgment,  it  being  presumed  to  have  been  satis- 
fied by  the  property  taken  under  the  attachment. 
Miller  y.  Starks,  13  Johns.  517. 

297.  In  an  action  before  a  justice  of  the  peace, 
in  New  Tork,  the  defendant  cannot  set  off  a  judg- 
ment recoyered  by  him  against  the  plaintiff  be- 
fore another  justice,  whicn  judgment  had  been 
remoyed  into  the  supreme  court  by  eertiotari, 
WHUard  v.  Tor,  18  Johns.  497. 

296.  Where  a  judgment  is  allowed  as  a  set-off, 
on  trial,  against  a  larger  claim,  and  judgment  is 
entered  in  the  second  action,  the  judgment  so  set 
off  is  extinguished ;  but  the  latter  judgment  is 
not  satisfied,  where  a  case  is  made  upon  which 
the  par^  in  the  second  cause  may  moye  for  a 
new  trial.     Sekroeppel  y.  Jowell,  1  Cow.  208. 

299.  Where  a  iudgment  is  insisted  on  as  a  set- 
off, snd  is  passed  upon  by  a  jury,  whether  it  if 
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allowed  or  not,  provided  it  could  have  been  le- 
gally allowed,  it  is  extinguished.  And  if  the 
plaintiff  subsequently  sues  out  an  execution  upon 
such  judgment,  he  is  a  trespasser.  M  *  Gvinty  y. 
Herrlek,%  Wend.  240. 

300.  An  officer  has  power  to  set  off  one  execu- 
tion against  another  between  the  same  parties, 
and  both  in  his  hands  at  the  same  time.  CuLver 
V.  Pear/,  1  Tyler,  12. 

301 .  But  he  is  not  bound  to  set  off  executions 
at  the  request  of  a  party.     Brayt.  118. 

302.  An  officer  who  holds  cross  executions 
cannot  set  off  the  costs  due  to  the  attorney  in  the 
suit.    Dunklte  v.  Locke,  13  Mass.  525. 

303.  Whether,  where  the  creditor  in  one  exe- 
cution is  joint  debtor  with  others  in  another  exe-' 
cntion,  the  officer,  having  both  in  his  hands,  is 
bound,  by  statute  of  Mame  of  1821,  c.  60,  §  4, 
to  set  off  one  against  the  other,  at  the  request  of 
such  creditor  —  dvbUatitr.  Gould  v.  Farlin,  7 
Greenl.  82. 

304.  If  a  party  has  once  applied  to  the  discre- 
tion  of  the  court,  by  motion,  to  set  off  one  judg- 
ment against  another,  which  is  refused  aiter  a 
full  hearing  on  the  merits,  he  cannot  afterwards 
maintain  an  action  against  the  sheriff,  to  whom 
both  executions  have l>een  delivered,  for  refusing 
to  set  off  the  executions  in  the  same  manner,  ib, 

305.  Aliter^  if  the  court  declined  interfering  at 
all  in  the  matter,  in  that  summary  mode.  ib. 

306.  Under  the  New  Hampshire  statute  of  set- 
off, it  is  no  objection  to  a  set-off  of  mutual  execu- 
tions in  the  hands  of  the  same  officer,  that  the 
judgments  on  which  the  executions  issued  were 
for  different  causes  of  action.  Skapley  v.  Bel^ 
lows,  4  N.  Hamp.  347. 

307.  Where  a  coroner  had  in  his  hands  an  exe- 
cution against  two  joint  debtors,  one  of  whom 
was  a  deputy  sheriff,  and  the  other  debtor  had 
also  an  execution  against  the  creditor  in  the  first 
execution,  which  he  offered  to  the  coroner,  re- 
questing him  to  set  off  the  same  against  the  first 
execution,  it  was  held,  that  the  coroner,  to 
whom  the  second  execution  was  not  and  could 
not  be  regularly  directed,  was  not  obliged  to  re- 
ceive the  same,  nor  to  return  it  in  any  part  satis- 
fied, he  being  a  stranger  to  the  precept.  Qoode- 
now  V.  Buttnck,  7  Mass.  140. 

308.  But  where  an  officer  shall  have  two  exe- 
cutions, which  he  is  legally  authorized  to  serve, 
and  several  persons  are  debtors  in  one  execution, 
and  but  one  of  the  debtors  is  creditor  in  the  other, 
the  officer  woold  be  obliged  to  set  off  one  execu- 
tion against  the  other;  for  the  creditor  in  the 
second  execution  might  satisfy  the  execution 
against  his  co-debtors  and  himself,  and  if  he 
thought  proper  to  apply  his  execution  to  that 
purpose,  he  might.  &, 


SHAKERS. 

1.  The  deacons  of  the  societies  of  Shakers  are 
capable  of  taking  and  holding  lands  in  succession, 
within  the  meaning  of  the  statute  of  Massachu- 
setts, of  1785,  c.  51,  and  sUtute  of  1821,  c.  135. 
Anderson  v.  Brock,  3  Greenl.  243. 

2.  The  covenant,  by  which  the  members  of  the 
societies  of  Shakers  are  bound  to  each  other,  is  a 
valid  instrument,  obligatory  on  all  who  volunta- 
rily enter  into  it.    IVaite  v.  Merrill,  4  Greenl.  102. 

3.  In  an*actioo  against  the  deacons  of  the  so- 
ciety of  Shakers  touching  the  common  property, 
the  members  of  the  society  may  be  competent 
witnesses,  being  properly  released,  ib. 


SHERIFF. 

I.   Cf  Q^al\fUations^  and  the  Mannor  of  Af» 
pointment. 
II.   Of  the  Nature  of  the  Office,  and  of  the  RigkU 
and  Duties  of  the  Sheriff,  in  general. 

III.  Of  the  Liabilities  of  the  Sheriff,  in  general^ 

and  of  Actions  against  him  for  Neglect 
of  Duty  ;  and  herein^  of  Actions  for  Falsa 
Returns. 

IV.  Of  the  Assignment  of  Prisoners  by  a  Sheriff 

to  his  Siueessor. 
V.    Of  Defies,  and  their  Appointment ;  and 
herein,  of  the  Responsibiuty  of  the  Sher^ 
for  the  Acts  of  his  Deputies. 
VI.    Of  the  Servieeofa  fVrithythe  Sheriff  or  hii 
Deputy,  and  when  Service  must  be  modi 
by  a  Coroner. 
VII .    Of  Bonds  for  Prison  Limits,  and  of  Aetiona 

against  Sheriffs  for  Escapes. 
VIII.    Of  Shenffs' Fees. 

I.    Cf  Qualifications,  and  the  Manner  of  Appoint' 

ment. 

1.  The  sheriff  is,  ex  qfido,  a  conservator  of  the 
peace ;  and  it  is  not  only  his  right,  but  his  duty, 
to  arrest  all  persons,  with  their  abettors,  who  op- 
pose the  execution  of  process.  Coyles  v.  Hurtui^ 
10  Johns.  85. 

2.  Where  the  constitution  of  the  state  of  Ma- 
ryland required  that  the  candidate  for  the  office 
of  sheriff  should  have  real  and  personal  proper- 
ty, to  a  certain  value,  he  must  have  both  real  and 
personsl  property  at  the  time  he  is  voted  for,  and 
all  votes  previous  thereto  are  illegal  and  void. 
Hatcheson  v.  Tilder,  4  Har.  A  M'Hen.  279. 

3.  The  property  required  in  such  case  is  such 
as  may  be  made  answerable  for  the  faithful  per- 
formance of  his  duties,  ib. 

4.  Held,  that  a  pew  in  a  church  was  not  such 
real  property  as  was  required,  ib. 

5.  In  New  Jersey,  one  who  has  not  been  a  resi- 
dent of  a  county,  and  possessed  of  a  freehold  es- 
tate in  it  during  the  three  years  immediately  pre- 
ceding, is  ineligible,  in  that  county,  to  the  office 
of  sheriff.     SttUe  v.  Anderson,  Coxe,  318. 

6.  Bv  the  constitution  of  South  Carolina,  sher- 
iffs hold  their  offices  for  four  years ;  and  if  the 
governor,  under  an  act  of  assembly,  appoints'  a 
sheriff  to  fill  a  vacancy,  such  sheriff  is  in  under 
the  constitution,  and  holds  his  office  for  four 
years.     State  v.  M'Clintock,  1  M'Cord,  245. 

7.  The  city  sheriff  of  Charleston  does  not  bold 
his  office  under  the  constitutional  provision  of 
the  state  of  South  Carolina  as  to  the  tenure  of 
the  office  of  state  sheriffs.  Lajpal  v.  DeliesssT' 
Une,  4  M'Cord,  68. 

8.  A  sheriff  elected  to  supply  a  vacancy,  occa- 
sioned by  the  death  of  his  predecessor,  holds  his 
office,  in  New  York,  for  three  years.  People  v. 
Qreen,  2  Wend.  266. 

9.  Where  a  sheriff  is  commissioned  to  supply 
the  vacancy  occasioned  by  the  former  sheriff's 
failing  to  give  the  bonds  required  by  law,  the 
commission  ought  to  be  special.  Johnson  v.  £1- 
lis,  Litt.  Sel.  Cas.  24. 

10.  The  validity  of  the  acts  of  an  officer,  de 
facto,  can  be  questioned  by  those  only  whose 
persons  or  whose  property  are  directly  affected  by 
those  acts.     Moore  v.  Graves,  3  N.  Hamp.  4(6. 

11.  The  question  whether  a  sheriff,  who  in  fact 
exercises  the  office,  is  de  jure  such,  is  not  to  be 
settled  collaterally  in  an  action  to  which  he  is 
not  a  party.    Morse  v.  CaUey^  5  N.  Hamp.  2S3. 
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12.  Where  two  peraons,  who  were  raccessiyelj 
cominifaioDed  to  execute  the  office  of  sheriff  in  a 
county,  failed  to  give  bonds  within  the  time  pre- 
scribed bj  law,  and  the  governor  thereupon 
issued  a  second  commission  to  the  person  first 
commissioned,  it  was  held,  that  the  latter  com- 
mission was  improTidenUy  issued,  and  was 
therefore  void.     Bowers  v.  Miliary  3  Munf.  492. 

13.  The  governor  of  Alabama  is  authorized  by 
statute  to  appoint  a  sheriff  in  case  of  a  vacancy, 
««to  continue  in  office  until  the  next  general 
election."  A  sheriff  so  appointed  holds  until 
the  next  annual  election  of  representatives  to  the 
general  assembly,  and  not  for  the  residue  of  the 
term  for  which  his  predecessor  was  chosen. 
State  V.  Ayres^  Minor,  S23. 

14.  Under  the  former  constitution  of  Ken- 
tucky, a  sheriff  was  not  required  to  be  commis- 
sioned by  tlie  governor,  except  in  the  case  of 
vacancies  and  the  erection  of  new  counties. 
Grates  v.  Haydsn^  2  Litt.  61. 

15.  It  not  appearing  that  a  person  had  been 
appointed  sheriff  b^  the  governor,  the  county 
court  erred  in  permitting  him  to  qualify.  John- 
son V.  EUis,  Litt.  Sel.  Cas.  24. 

16.  Where  a  person  holds  the  office  of  sheriff 
de  facto^  his  doings  are  deemed  valid  as  respects 
third  persons.  Fowler  v.  Bebee,  9  Mass.  231. 
ComTnonwealth  v.  FowUr,  10  ib.  290.  Bucknam 
v.  Buggies,  15  ib.  180.  Doty  v.  ChrkaM,  5  Pick. 
487. 

17.  Where  a  new  countv  is  formed  by  an  act 
limited  to  take  effi^ct  at  a  future  day,  an  appoint- 
ment of  sheriff  before  that  day  is  illegal.  Com- 
numwealth  v.  Fowler^  10  Mass.  290. 

18.  The  election  of  an  unqualified  person  as 
sheriff  is  not  ipso  facto  void :  it  is  only  voidable. 
State  V.  Anderson,  Coxe,  318. 

19.  The  ministerial  acts  of  a  sheriff  de  facto, 
though  ineligible  to  the  office,  are  valid,  ib. 

20.  It  is  incumbent  on  the  sheriff,  when  prop- 
erly called  on  by  the  court,  to  prove  that  he  was 
eligible.  The  commission  affords  no  proof  that 
the  person  elected  was  qualified  according  to 
law.  ib. 


II.    Of  the  MUure  of  the  Office,  and  of  the  Rights 
and  Duties  of  the  Sheriff,  in  general. 

21.  The  sheriff  may  take  the  power  of  the 
county,  if  necessary,  after  resistance,  to  execute 
process ;  and  every  man  is  bound  to  be  aiding  and 
assisting,  upon  order  or  summons,  in  preserving 
the  peace  and  apprehending  offenders,  and  is  pun- 
ishable if  he  refuses.  Comes  v.  Hurtin,  10  Johns. 
85. 

22.  He  may  summon  aid  to  assist  him  in  exe- 
cuting a  writ  of  execution,  without  having  pre- 
viously attempted  to  levy,  and  having  been 
resisted.     Bell  v.  Jforth,  4  Litt.  133. 

23.  The  sheriff  of  another  state  cannot  pursue 
and  retake,  in  this  state,  a  prisoner  who  has  es* 
eaped  from  his  custody  on  civil  process.  Brom' 
ley  V.  Hutehins,  8  Verm.  194. 

24.  A  sheriff,  until  served  with  a  certificate  of 
the  county  clerk,  that  his  successor  has  qualified 
and  ffiven  security,  may  serve  process,  though 
his  time  has  expired.  Curtis  v.  Kimball,  12 
Wend.  275. 

25.  A  sheriff  may  not  break  into  a  man's 
house  to  execute  process  upon  his  goods  or  his 
person ;  but  he  may  do  so  to  levy  an  execution  on 
the  property  of  a  third  person  in  the  house,  upon 
a  demand,  and  denial  of  admittance.  De  Graf" 
foarM  V.  Mitchell,  3  M*Cord,  506. 

26.  If  a  sheriff  can  get  peaceably  into  the 


outer  door  of  a  house,  he  may  break  open 
inner  doors  of  rooips  or  other  places,  to  reduce 
property  into  his  possession.     State  v.  Thackam, 

1  Bay,  358. 

27.  If  a  person,  having  in  his  store  the  goods 
of  a  stranger,  refuses  to  permit  an  officer  to 
enter  the  store  to  attach  the  goods,  on  a  writ  in 
favor  of  a  creditor  of  the  owner,  the  officer  is  jus- 
tified in  breaking  open  the  store  for  that  purpose. 
PlaU  V.  Brown,  16  Pick.  553. 

28.  A  sheriff  having  an  execution,  under  the 
Kentucky  statute  of  1828,  has  a  right  to  make  a 
forcible  entry  into  the  defendant's  nouse  to  levy 
it  on  a  slave  for  which  it  had  issued,  on  a  judg- 
ment in  detinue.    Keith  v.  Johnson,  1  Dana,  604. 

29.  A  sheriff  cannot  execute  a  distress  war- 
rant for  rent,  and  a  replevin  bond  taken  by  him 
under  a  distress  warrant  is  valid.  M'Cormiek  v. 
Voung,  3  J.  J.  Marsh.  180. 

30.  A  sheriff,  selling  lands  under  a  venditioni 
exponas,  is  not  estopped  from  claiming  them  as  a 
trustee  of  the  judgment  debtor.    Robins  v.  Bellas, 

2  Watts,  359. 

31.  Where  a  sheriff  levies  on  personal  property, 
it  becomes  his  own  for  all  legal  purposes.  He 
can  maintain  an  action  for  it  even  against  the 
debtor  himself,  at  any  time  before  the  sale  or  sat- 
isfaction of  the  debt.  When  the  execution  is  sat- 
isfied, if  otherwise  than  by  sale  of  the  property, 
the  right  of  the  debtor  recurs,  and  the  right  of 
the  sheriff  ceases  to  exist  against  him.  It  still, 
however,  remains  against  every  other  person. 
M*CHnto€k  V.  Graham,  3  M'Cord,  243.  See 
Stanton  v.  Hodges,  6  Verm.  64. 

32.  An  officer  executing  an  attachment,  issued 
by  a  justice  of  the  peace,  has  no  right  to  empanel 
a  jury  to  try  the  right  of  the  property  attached ; 
and  the  verdict  of  such  a  jury  will  anord  no  pro- 
tection to  the  officer.  Dickey  v.  Evans,  2  Litt. 
129. 

33.  In  the  execution  of  a  writ  o€  habere  facias 
possessionem,  the  officer  is  not  obliged  to  risk  or 
expose  his  person,  or  to  proceed  to  a  personal 
conflict  with  the  defendant.  U.  States  v.  Lowry, 
2  Wash.  C.  C.  169. 

34.  An  officer  making  extra  exertions  to  serve 
process,  under  the  promise  of  more  compensa- 
tion than  is  allowed  by  statute,  is  entitled  to  re- 
cover the  same  by  suitw  Hatch  v.  Mann,  9  Wend. 
262.   S.  C.  reversed,  15  ib.  44. 

35.  It  is  no  bar  to  an  action  by  an  officer 
against  the  receiptors  of  property  which  he  has 
attached,  that  the  judgment,  on  which  execution 
issued,  has  been  reversed  on  a  writ  of  error. 
Phelps  V.  Landon,  2  Day,  370. 

36.  If,  however,  in  such  case,  before  action 
brought,  the  property  has  been  restored  to  its 
original  owner,  the  omcer's  damages  will  be  only 
the  amount  of  his  fees.  ib. 

37.  A  sheriff  cannot  recover  expenses  incurred 
in  executing  a  sentence  of  death.  Ford  v.  HoW' 
ard  County,  3  Miss.  309. 

38.  Expenses,  incurred  by  an  officer  in  main- 
taining animals  attached  by  order  of  the  plaintiff, 
may  be  recovered  of  plaintiff  if  judgment  is 
given  for  defendant.  Phelps  v.  CampbeU,  1 
Pick.  59. 

39.  The  expense  of  the  safe  custody  of  goods 
attached  on  mesne  process  is  a  lien  on  the  goods ; 
and  it  is  not  afi^oted  by  the  allowance  of  a  sum 
for  that  purpose,  by  the  court,  in  the  taxation  of 
costs  for  the  original  plaintiff.  Twombly  v.  Hun- 
newell,  2  Greenl.  221. 

40.  A  sheriff  has  no  power  to  admit  to  bail  in 
criminal  cases.  State  of  Missouri  v.  Walker,  1 
Miss.  546. 
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41.  An  officer  aelling  penonal  property,  taken 
by  him  in  execution,  at  pnblie  auction,  cannot 
become  himself  a  purchaier  of  such  property 
without  the  consent  of  the  creditor  and  the 
debtor ;  if,  however,  he  acts  in  good  faith,  and 
as  the  law  directs,  be  is  not  responsible  for  any 
deficiency  in  the  proceeds.  MilU  y.  Ooodsell, 
6  Conn.  475.     Stapp  y.  7o/sr,  3  Bibb,  450. 

42.  A  turnkey,  or  assistant  jailer,  is  not  within 
the  operation  of  the  act  of  New  York  forbidding 
shertib  and  their  deputies  from  becoming  pur- 
chasers on  sales  under  executions.  Jaeluon  y. 
Anderson^  4  Wend.  474. 

43.  An  officer  who  has  advanced  the  creditor 
the  amount  of  an  execution  before  collection 
may  recover  it  of  the  debtor  in  the  creditor's 
name ;  such  payment  not  enuring  to  the  debtor. 
State  Treaturer  v.  Holmes^  4  Verm.  111. 

44.  A  sheriff  cannot  with  his  own  money  pay 
the  plaintiff  on  an  execution,  taking  a  bond  or 
other  security  from  the  defendant  for  the  pay- 
ment, and  detain  the  execution  in  his  hands,  and 
use  it  afterwards  to  enforce  the  payment  of  the 
money  advanced  by  him.  Reed  v.  Pruyn^  7  Johns. 
426. 

45.  A  jury  to  estimate  the  damages  caused  by 
locating  a  highway  must  be  summoned  by  a 
sheriff  or  his  deputy,  and  not  by  a  constable. 
CommAnweeUik  v.  Jforfolk,  5  Mass.  435. 

46.  A  jailer  is  bound  to  receive  persons  com- 
mitted by  authority  of  the  United  States,  and 
keep  them  until  discharged  by  due  course  of  the 
laws  of  the  United  States.  Johnson  y.  Lewi$y 
1  Dana,  182.       ' 

47.  A  sheriff  is  bound  to  bring  up  a  person  in 
his  custody  on  execution,  to  testiQr  in  a  civil 
suit,  on  being  tendered  the  expenses  for  bring- 
ing up  and  returning  the  prisoner.  Jfohle  y. 
Smithy  5  Johns.  357. 

48.  A  sheriff  is  not  bound  to  receive  for  col- 
lection the  delinquent  taxes  and  fines  of  his 
predecessor,  nor  the  fees  of  other  officers  which 
remain  in  his  hands  uncollected ;  and  the  receipt 
of  such  taxes  and  fines  by  the  deputy  does  not 
bind  the  principal  and  his  sureties.  Edtoards  y. 
Taylor,  4  Bibb,  353. 

49.  A  sheriff  having  process  to  execute  must 
go  to  the  defendant's  house,  to  see  whether  he  is 
absent  or  not.  Hinman  "v.  Bordem,  10  Wend. 
367. 

50.  If  he  return  process  on  the  morning  of  the 
day  it  is  returnable,  he  is  not  responsible,  though 
he  might  afterwards  have  executed  it.  ib. 

51.  Where  an  officer  had  levied  an  execution 
upon  a  slave,  without  taking  the  slave  into  pos- 
session, the  title  to  the  slave  being  in  the  de- 
fendant, and  the  slave  being  in  the  adverse  pos- 
session of  a  stranger,  the  officer  was  not  bound 
to  make  a  return  of  such  levy,  or  to  sell  the 
slave.  Commonitealih  y.  JSbell,  6  J.  J.  Marsh. 
476. 

52.  An  officer  is  not  bound  to  take  a  person 
whom  he  has  arrested  on  civil  process  by  the 
shortest  road  to  the  prison.  GUkert  v.  Rider, 
Kirby,  180. 

53.  An  execution,  unsupported  by  the  jndg- 
ment  which  it  counts  on,  is  void,  and  the  officer 
to  whom  it  is  committed  is  under  no  legal  obli- 

Sition  to  execute   it.     CtUUr  v.  Wadtwortk,  7 
onn.  6. 

54.  Where,  therefore,  an  execution  counted 
on  a  judgment  rendered  by  the  superior  court 
on  the  4th  Tuesday  of  February,  and  the  record 
showed  a  judgment  rendered  by  that  court  on 
the  2d  Tuesday  of  February,  and  it  appeared 
that  the  court  commenced  its  session  on  the  2d 


Tuesday,  which  was  iti  regular  day,  and  con- 
tinued in  session  until  after  the  4th  Tuesday,  and 
that  the  judgment  was,  in  fact,  rendered  on  an 
intermediate  day  between  the  2d  and  4th  Tues- 
day, it  was  held,  that  such  execution  was  void, 
and  that  the  officer  to  whom  it  was  committed 
was  not  bound  to  execute  it.  t^. 

65.  It  is  the  duty  of  an  officer  to  obey  every 
precept,  put  into  his  hands  for  service,  which 
appears  on  its  face  to  have  issued  firom  compe- 
tent authority,  and  with  legal  regularity.  His 
knowledge  of  facts,  in  relation  to  the  cause  of 
action,  does  not  affect  his  duty  or  liability. 
IFatson  v.  IFatson,  9  Conn.  140.  . 

56.  Where  an  execution  is  ofiered  to  a  sheriff, 
with  directions,  and  he  declines  to  receive  it 
except  under  certain  limitations,  and  the  creditor 
delivers  the  execution  to  him  under  such  cir- 
cumstances, the  duty  of  the  officer  does  not  ex- 
tend beyond  the  limitations  he  has  prescribed 
for  himself.     Ball  v.  Badger,  6  N.  Hamp.  405. 

57.  If  goods,  in  the  hands  of  the  defendant, 
are  pointed  out  to  the  sheriff  by  the  plaintiff, 
and  he  is  requested  to  levy  upon  them,  he  is 
bound  so  to  do  without  indemnity,  if  no  claim  is 
made  by  third  persons.  fViUiame  v.  Loundes,  1 
Hall,  579. 

58.  If,  by  the  sheriff's  neglect  to  levy,  the  goods 
are  removed  by  the  defendant  or  a  third  person, 
so  that  there  can  be  no  levy,  the  sheriff  is  liable 
for  a  false  return,  t^. 

59.  But  if  he  has  reasonable  doubts,  he  may 
refuse  to  attach  property  or  make  an  arrest,  un- 
less he  is  indemnified.  Marsh  v.  Oold,  2  Pick. 
285.  Bond  v.  Ward,  7  Mass.  123.  Ferley  v. 
Foster,  9  Mass.  112,  114.  Spongier  v.  Common- 
v>ealth,  16  S.  &  R.  68. 

60.  Under  the  Virginia  act  concerning  sheriffs, 
(Rev.  Code,  vol.  2,  p.  160,)  the  sheriff,  having 
received  a  bond  of  indemnity,  is  bound  to  sell  the 
property  taken  in  execution,  whether  it  belong 
to  the  debtor  or  not.  Stone  y.  Pointer,  5  Munf. 
287. 

61.  The  statute  of  Massachusetts,  of  1821, 
c.  67,  requiring  the  sheriff  to  notify  the  bail  15 
days  before  the  return  day  of  the  execution,  does 
not  excuse  the  sheriff  from  making  diligent 
search  for  the  body  and  goods  of  the  debtor,  as 
before.    Kidder  v.  Parlin,  7  Greenl.  80. 

62.  If  a  writ  be  delivered  to  an  officer  with 
directions  to  attach  property,  if  ^  practicable ; 
otherwise,  to  make  no  service ;  it  is  his  duty  to 
make  diligent  search  for  property,  and  if  none  is 
found,  to  make  a  seasonable  return  of  that  fact, 
on  the  writ,  in  his  official  capacity,  as  a  reason 
for  omitting  to  serve  the  precept.  Green  v. 
LoufeU,  3  ib.  373. 

63.  A  sheriff  must  not  leave  attached  property 
in  the  hands  of  defendant,  if  credit  be  thereby 
given  to  defendant.  Knox  v.  Summers,  4  Teates, 
477. 

64.  A  sheriff,  as  jailer,  is  bound,  in  Virginia, 
to  fbrnish  a  runaway  slave  committed  to  the  jail 
with  such  supplies  as  are  necessary  for  the  season 
of  the  year.     Dabney  y .  Taliaferro,  4  Rand.  256. 

65.  Where  fbur  executions  were  given  at  the 
same  time  to  an  officer,  he  was  held  not  bounds 
in^the  absence  of  special  directions,  so  to  sell 
the  equities  attached  on  mesne  process,  and  so 
to  apply  the  proceeds,  if  he  eould,  as  to  satisfy 
all  the  executions,  without  regard  to  the  claims 
of  the  mortgagee,  who  had  obtained  a  lien  on  the 
property  prior  to  the  two  last  attaehmenti 
Lajlin  v.   WiUard,  16  Pick.  64. 

66.  Under  the  Kentucky  statutes,  a  sheriff  it 
bonnd  to  pay  over  money,  coUeeted  •n  exMo* 
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lion,  to  the  creditor,  without  a  demand,  who  re* 
•ides  in  the  county :  if  out  of  the  county,  he  is 
bound  to  pay  to  any  one  haying  an  authority  in 
writing  from  the  creditor,  and  may  pay  it  to  the 
attorney  of  record.  Canterberry  t.  C&mnunu 
veallk^  1  Dana,  415. 

67.  It  is  no  part  of  the  duty  of  an  officer,  from 
whom  goods  are  replevied,  to  see  that  the 
sureties  in  the  replevin  bond  are  sufficient ;  nor 
can  he  lawfully  resist  the  replevin  on  that 
ground;  neither  is  he  liable  to  the  original  at* 
taching  creditor,  if  the  sureties  in  the  replevin 
bond  are  insufficient.  Chase  v.  Stwens^  2  Fairf. 
128. 

68.  If  an  officer  attaches  goods,  he  is  bound  to 
levy  execution  upon  them  without  special  direc- 
tions from  the  creditor.  Davis  v.  Richmond^  14 
Mass.  473.     Start  v.  SAeneiu^  1  Pick.  521. 

69.  If  he  levies  and  sells  after  the  return  day 
of  the  execution,  he  is  liable  to  the  debtor. 
Should  the  money,  however,  be  applied  to  pay 
the  debt,  it  may  be  proved  in  mitigation  of 
damages.    Prescott  v.  Wright^  6  Mass.  20. 

70.  An  officer  attaching  an  equity  of  redemp- 
tion is  bound  to  levy  execution  without  further 
instructions.     Start  v.  Sherwiit,  1  Pick.  521. 

71.  An  officer  selling  an  equity  of  redemption 
under  execution  is  bound,  by  the  Massachusetts 
statute  of  1804,  c.  83,  to  pay  over  the  surplus  to 
another  officer  having  an  execution  against  the 
same  debtor.     Denny  v.  Hamilton,  16  Mass.  402^ 

72.  Where  the  power  of  the  attorney  of  record 
ha#  been  revoked,  and  notice  given,  the  officer  is 
obliged  to  pajr  money  recovered  on  execution  to 
the  plaintiff  himself.  Parker  v.  Dimming,  13  ib. 
465. 

73.  An  officer  receivin|r  money  under  an  exe* 
eution  is  bound  to  pay  it  to  the  plaintiff  on  de- 
mand before  the  return  day  of  the  execution. 
He  is  not  bound  to  pay  it  into  court  as  soon  as 
received.  Rogers  v.  Sumner,  16  Pick.  387.  Wake^ 
fieU  V.  Uthgow,  3  Mass.  249.  WUdsr  v.  BaiUy, 
3  Mass.  289. 

74.  If  the  special  directions  indorsed  on  a  writ 
are  ^*to  attach  sufficient  estate  or  hold  to  bail,'* 
the  officer  may  do  either,  at  his  pleasure.  Mar* 
shall  V.  Bosmsr,  4  Mass.  60.  Mmy  v.  WoleoU^  13 
ib.  73. 

75.  If  the  special  directions  are  afterwards 
qualified  by  verbal  directions  to  attach  specific 
property,  the  officer  is  bound  to  obey  the  latter. 
Unless  Uie  officer  request  the  creditor  to  point 
out  the  property,  the  creditor  is  not  bound  to  do 
so.    Mmy  V.  WoleoU,  13  ib.  73. 

76.  If  special  directions  to  attach  certain  prop- 
erty are  indorsed  on  the  writ,  the  officer  need 
not  attach  other  property ;  but  if  he  does  so,  he 
cannot  afterwards  rightfully  release  such  attach- 
ment.    Turner  v.  Austin,  16  ib.  181. 

77.  Such  directions,  however,  do  not  deprive 
the  officer  of  authority  to  obey  the  general  de- 
mand of  the  precept  by  attaching  sufficient  to 
satisfy  the  claim,  provided  he  has  an  opportunity 
and  chooses  so  to  do.  ib, 

78.  It  is  the  duty  of  an  officer,  to  whom  an  ex- 
ecution is  delivered,  to  make  reasonable  exertions 
to  levy  it  oa  the  property  of  the  defendant.  Hisr- 
grave  v.  Penrod,  Breese,  A  pp.  15. 

79.  A  sheriff,  having  sold  land  for  taxes,  shall 
be  presumed  to  have  complied  with  the  law,  un- 
til the  contrary  is  shown.  Graves  v.  Hayden,  2 
Litt.  61. 

80.  In  Kentucky,  a  sheriff,  who  sold  land  for 
taxes  while  in  office,  may  lawfully  convey  the 
same  after  he  is  out  of  office,  ik. 

81.  A  sheriff,  in  offic«»  oaanot  emiTQy  land 


sold  by  his  predecessor  on  execution,  unless  the 
purchaser  produces  the  receipt  or  certificate  from 
the  former  sheriff  of  the  actual  purchase,  and  the 
payment  of  the  money.  Trimhle  v.  Breckenridge^ 
4  Bibb,  479. 

82.  Before  the  Ohio  act  of  assembly  of  1824 
"defining  the  duties  of  sheriffs,"  where  a  sheriff 
had  levied  a  Ji,  fa.  upon  land,  a  venditioni  expo* 
nas  might  issue  to  the  same  person  after  nii 
term  of  office  had  expired,  and  a  sale  of  land 
made  by  him  was  valid.  Fotohle  v.  Rayberg,  4 
Ham.  45. 

83.  In  Pennsylvania,  if  a  sheriff,  under  th« 
act  of  23d  Maich,  1764,  acknowledge  a  deed 
defectively,  his  successor  in  office  cannot  reae 
knowledge  it.    Adams  v.  Thomas,  6  Binn.  254. 

84.  In  New  York,  a  sheriff,  removed  from  of- 
fice, cannot  complete  an  execution  begun  bv 
him  before  removal.  Ferguson  v.  Lee,  9  Wend. 
258. 

85.  In  South  Carolina,  under  the  act  of  1803, 
where  land  has  been  sold  by  the  sheriff,  but  his 
office  expired  before  tiUe  made,  his  successor 
may  execute  the  conveyance,  ^ar^tn  v.  H^ 
bourne,  2  Hill,  S.  C.  395. 

86.  The  right  of  a  sheriff  to  eonsummate  what 
his  predecessor  had  begun  is  derived  fVom  a 
special  statute,  and  does  not  extend  to  actions 
accruing  to  him  by  contract,  tort,  or  any  other 
cause.     Undertoood  v.  Jacobs,  3  M'Cord,  447. 

87.  After  the  old  sheriff  is  out  of  office,  he  can- 
not return  a  writ  executed  by  him,  but  he  should 
deliver  it  to  his  successor,  who  ought  to  return  it 
to  court  with  the  former  sheriff's  return  thereon. 
Richards  v.  Porter,  7  Johns.  137.  And  if  the 
new  sheriff  admit  the  defendant  to  bail  before 
the  return  day  of  the  writ,  he  should  state  the 
fact,  in  addition  to  the  former  sheriff's  return.  «(. 

88.  The  sheriff  is  not  privileged  from  arrest 
and  imprisonment  for  debt.  Day  v.  Brett,  6 
Johns.  22. 

89.  In  New  York,  the  coroner  is  bound  to  find 
some  other  place  tiian  the  county  jail  for  the 
imprisonment  of  the  sheriff,  when  arrested,  this 
being  a  casus  omissus  in  the  statute  book ;  and 
the  coroner  is  left  to  the  rule  of  the  common  law, 
by  which  a  sheriff 'might  make  his  own  house  or 
any  other  place  a  prison,  ib. 

90.  Where  the  sheriff  is  committed,  the  high 
bailiff  may  take  of  him  a  bond  for  the  liberties, 
and,  on  breach,  assign  it  to  the  creditor.  Den^ 
ton  V.  Adams,  6  Verm.  40. 

91.  A  sheriff's  inquest  will  not  be  set  aside 
because  improper  evidence  has  been  admitted. 
Ward  V.  Haight,  3  Johns.  Cas.  80. 

92-  Land  seized  in  execution  by  a  sheriff  may, 
after  his  death,  before  sale,  be  sold  by  his  execu- 
tor or  administrator.   Read  v.  Stevens,  Coxe,  264. 

93.  Where  it  was  alleged  that  the  causes  de- 
pended upon  certain  lines,  which  it  would  be 
necessary  for  the  jury  to  view,  and  which  lines 
passed  over  the  lands  of  persons  ncyt  parties  to 
the  caose8,an  application  by  the  sheriff  for  leave 
to  take  the  jury  over  such  lands,  on  the  allega- 
tion that  he  feared  he  should  be  resisted,  was 
refused.     Den  v.  Woodward,  1  South.  122. 

94.  Where  the  sheriff  is  endeavoring  to  make 
an  arrest  or  preserve  the  peace,  and  has  com* 
manded  others  to  assist  him,  he  is,  although  ab- 
sent in  some  other  place,  if  such  absence  he  for 
ftirthering  the  design,  to  he  deemed  construc- 
tively present,  so  as  to  justify  his  assistants. 
Coyles  V.  Hurtin,  10  Johns.  85. 

95.  He  who  acts  in  good  faith,  upon  the  com- 
mand of  an  officer,  to  aid  in  the  execution  of 
piocasa,  may  juatify,  although  the  process  majr 
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w>t  be  regular  and  yalid;  but  he  who  acts 
ojQSciouBlj  must  Bhow  a  valid  process.  Reed  y. 
Rice^2  J.  J.  Marsh.  44. 

96.  In  trespass  by  an  officer,  for  taking  goods 
ley  led  upon  by  him,  the  defendant  cannot  show 
that  the  property,  preyious  to  the  levy,  was  sub- 
ject to  a  mortgage,  or  belonged  to  a  third  person, 
unless  he  connect  himself  in  some  way  with 
such  tide.    Earl  y.  Camp^  16  Wend.  562. 

97.  Nor  can  he  show  that  the  property  taken 
was  exempt  from  attachment,  the  defendant  in 
the  process  being  alone  able  to  avail  himself  of 
such  fact.  ib. 

98.  A  sheriff,  who  has  sold  land  under  an  exe- 
cution, is  a  competent  witness,  in  an  action  to 
recover  the  possession,  to  prove  that,  before  the 
sale,  the  execution  was  paid  to  him,  and,  if  such 
be  the  fact,  the  sale  will  be  void.  JSunter  y.  Ste- 
vensoHy  1  Hill,  S.  C.  415. 

99.  If  a  sheriff  returns  a  jury  where  he  is 
defendant  in  the  cause,  the  plaintiff  must  chal- 
lenge the  array  :  he  cannot  take  advantage  of  it 
on  a  writ  of  error.  Legaux  v.  fVeUes,  4  z  eates, 
43. 

100.  It  is  irregular  for  a  sheriff  and  his  jury, 
on  executing  writs  of  inquiry,  to  hear  evidence 
in  several  causes  before  they  retire  to  make  up 
their  inquisitions.  Waggenen  v.  M'Donald^  3 
Wend.  478. 

101.  The  sheriff  having  erred  upon  the  merits, 
in  executing  a  writ  of  inquiry,  under  the  3d  sec- 
tion of  the  act  to  prevent  delays  of  execution, 
&c.,  the  inquisition  was  set  aside  on  motion. 
Jackson  v.  RatJthone^  3  Cow.  296. 

102.  On  judgment  for  plaintiff  in  ejectment, 
the  sheriff  and  coroner,  being  members  of  a  cor- 
poration which  claimed  to  own  the  premises  in 
question,  and  had  demised  them  to  the  defend- 
ant, and  defended  the  action  at  their  own  ex- 
pense, through  the  tenant,  the  court  appointed 
elizors  to  execute  the  writ  of  possession.  Rath- 
hone  V.  CheWf  3  Cow.  298.  And  see  Jackson  v. 
Rathbone^  ib.  296. 

103.  The  oppression  of  officers  in  executing 
process  is  an  indictable  offence.  Rogers  v.  Brews- 
ter,  5  Johns.  125.- 

104.  An  action  on  the  case  fbr  obstructing  the 
execution  of  mesne  process  cannot  be  main- 
tained, unless  the  plaintiff  prove  that  he  had  a 
cause  of  action  against  the  person  wbose  arrest 
was  prevented.  Campbell  v.  JVee2tf,  2  Wend. 
559. 

105.  A  defendant's  obtaining  the  writ  from  the 
justice  of  the  peace,  and  retaining  it  so  as  to 
stop  proceedings,  is  not  an  offence  within  the 
statute  against  impeding  a  public  officer,  Slc. 
Nor  at  common  law,  unless  the  indictment  show 
that  it  was  the  effect  and  intent  of  the  act  to 
obstruct  the  course  of  law.  State  v.  Lovett,  3 
Verm.  110. 

See    IlfDICTHERT. 

106.  Advisinj?  one,  on  the  point  of  being  ar- 
rested by  an  officer,  that  he  might  with  impunity 
resist  him,  will  support  an  indictment  under  the 
Vermont  statute  for  impeding  and  hindering  the 
civil  authority.  And  it  seems  it  is  not  a  defence 
that  the  officer  did  not  exhibit  his  process  ;  his 
public  character  is  a  prima  facie  authority.  State 
V.  Caldwell,  2  Tyler,  213. 

107.  Two  sheriffs  cannot  advertise,  sell,  and 
convey,  jointly.    Maffett  v.  Den,  1  Halst.  223. 

108.  In  Kentucky,  clerks  are  to  put  their  fee 
bills  into  the  hands  of  the  sheriff  for  collection 
b(!fore  the  Ist  of  April,  and  the  sheriff  to  account 
for  them  on  or  before  the  Ist  of  October.  If  the 
sheriff  receives  them  after  the  1st  of  April,  he 


should  account  in  a  reasonable  time.    Fowler  y- 
Commonwealth,  1  Dana,  358. 

109.  A  sheriff  cannot  maintain  an  action  for 
officer's  fees  placed  in  his  hands  for  collection, 
unless  he  had  paid  the  amounts  to  the  officers  to 
whopi  they  were  due.  Goldsmith  v.  Fattison^  1 
Har.  Sl  J.  205. 

110.  If  a  sheriff  and  his  deptity  have  acted  as 
such,  they  are  estopped  to  deny  that  they  an 
such,  and  the  fact  may  be  proved  by  parol  testi- 
mony.    fVells  y.  Caldwell,  1  A.  K.  Marsh.  441. 

III.  Cfthe  Liabilities  of  the  Sheriff,  in  general, 
and  of  Actions  against  him  for  Jfeglect 
of  Duty;  and  herein,  of  Actions  for 
False  Returns. 

See  Amxhcxmeitt,  Escape,  Attachmknt, 
III.,  Bail,  IV.,  infra,  V.  VII. 

111.  In  South  Carolina,  a  sheriff  is  responsible 
to  the  state,  and  also  to  the  individual,  by  action 
at  law,  for  an  omission  of  his  duty.  State  v. 
Sheriff,  1  Rep.  Con.  Ct.  145. 

112.  He  is  responsible  if  he  takes  security  un- 
der the  prison's  bounds  act  of  that  state,  which, 
though  good  at  the  time,  sAerwards  proves  insol- 
vent.    Clark  V.  Moore,  Const.  Rep.  150. 

113.  An  officer  attaching  cattle  is  liable  to  the 
plaintiff  for  them.  If  the  defendant  neglect  to 
provide  for  their  support,  the  officer  is  bound  to. 
The  expense  of  providing  is  no  excuse  for  neg- 
lect.    Sewall  V.  Mattoon,  9  Mass.  535. 

114.  Two  corporations  having  the  same  name, 
the  sheriff  serving  an  execution  on  one  of  them, 
by  mistake  for  the  other,  is  liable  in  trespass. 
HaUoweU  ^  Augusta  Bank  v.  Howard,  14  ib. 
181. 

115.  If,  on  an  execution  against  B,  an  officer 
takes  fhrniture  belonging  to  A,  which  was  inB's 
possession,  he  is  a  trespasser.  Walcot  v.  Pomroy, 
2  Pick.  121.  GHnned  v.  PhiUips,  1  Mass.  530. 
Campbell  y.  Phelps,  17  ib.  244.  Owings  v. 
Frier,  2  A.  K.  Marsh.  268.  Jamison  v.  Hendricks, 
2  Blackf  94. 

116.  The  owner  of  goods  may  maintain  his 
possession  by  force  against  an  officer  attempting 
to  seize  them  under  an  attachment  against  a 
third  person.  Commonwealth  v.  £ennar<^8  Pick. 
133. 

117.  An  officer  taking  goods  that  do  not  belong 
to  the  debtor  is  liable  without  proving  a  demand, 
though  the  officer  had  reason  to  suppose  they  be- 
longed to  the  debtor.  Woodbury  v.  Long,  ib.  543. 
Owings  v.  Frier y  2  A.  K.  Marsh.  268.  Jamison 
V.  Hendricks,  2  Blackf  94. 

118.  If  a  precept  should  command  an  officer  to 
break  and  enter  a  dwelling-house,  without  stating 
any  sufficient  cause,  he  could  not  justify  such  act 
under  such  a  precept.  Sandford  y.  Jfichols,  13 
Mass.  286. 

119.  But  it  is  not  necessary  for  an  officer,  in 
order  to  justify  the  execution  of  a  search-warrant 
from  a  magistrate  having  jurisdiction  over  the 
subject,  to  show  that  it  was  founded  on  a  com- 
plaint under  oath,  provided  the  warrant  itself 
contain  an  allegation  of  the  fact.  ift. 

120.  Thus,  if  the  house  be  described  as  the 
house  of  a  company,  such  description  will  not 
authorize  the  searching  of  the  house  of  an  indi- 
vidual member  of  the  company;  and  if  the  goods 
be  described  in  general  terms,  as  goods,  wares, 
and  merchandise,  without  any  specification  of 
their  character,  quality,  number,  or  weight,  or 
any  other  circumstance  tending  to  distinguish 
them,  it  is  not  such  a  particular  description  as  the 
constituttou  requires,  ib. 
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19t.  In  the  eaje  of  unoggled  goods,  howerer, 
it  may  be  difficult  to  descriM  them  with  minute- 
Dees,  nor  can  this  be  required ;  but  it  would  be 
necessanr  to  mention  the  kind  of  goods  to  be 
searched  for,  or  at  least  to  describe  them  as  hav- 
ing been  taken  out  of  some  certain  vessel ;  so 
that  the  officer,  who  should  undertake  the  search, 
might  not  conceive  himself  at  liberty  to  rifle  the 
house,  and  disturb  the  arrangements  of  the  family 
occupying  it.  Siuu{fifrd  v.  Jfiekols^  13  Mass.  286, 
289. 

15fii.  If  an  officer,  in  execution  of  a  warrant 
from  lawful  authority  to  search  for  goods,  break 
and  enter  a    dwelling-house  and    carry    away 

goods,  and  the  warrant,  by  reason  of  its  irregu- 
u>ity,  be  insufficient  to  justify  him,  he  will,  nev- 
ertheless, be  permitted  to  show,  in  mitigation  of 
damages,  that  no  goods  were  taken  except  those 
which  were  proper  objects  of  the  search,  and  that 
no  violence  or  injury  was  done  but  what  was 
necessary  to  obtain  possession  of  the  goods,  ifr. 
286. 

123.  An  officer  executing  a  distress  warrant 
from  a  justice  of  the  peace  is  justified  by  the 
warrant,  whether  any  rent  was  due  or  not.  Rob' 
trts  V.  TemneZi,  4  Litt.  286. 

124.  Where  an  officer  has  neglected  to  sell 
property  turned  out  at  auction,  the  rule  of  dam- 
ages will  be  an  assessment  of  the  cash  value  of 
the  property.     fVetherkee  v.  FosUr^S  Verm.  136. 

125.  An  officer  attaching  propert3r  satisfies 
therewith  a  judgment  fraudulently  obtained,  con- 
tranr  to  the  instructions  of  a  subsequent  attaching 
creditor,  by  which  means  the  subsequent  creditor 
loses  his  debt.  Held,  that  the  officer  is  liable. 
Faiffidd  V.  BaUwin,  12  Pick.  388. 

126.  In  New  York,  on  levying  a  fi^fa.,  if  the 
sherifiT  have  reasonable  ground  of  doubt  whether 
the  property  belongs  to  the  debtor,  he  is  bouD'l, 
if  no  indemnity  be  tendered  him  by  the  creditor, 
to  call  a  jury  and  try  the  title.  If  they  find  that 
the  property  is  not  the  debtor's,  the  ^. /a.  may  be 
returned  mJla  bona,  unless  the  creditor  then 
tender  an  indemnity,  in  which  case  he  must  pro- 
ceed, notwithstancfing  the  finding  of  the  jury. 
The  creditor  is  not  bound  to  offer  an  indemnity, 
till  the  jury  have  passed  on  the  question  of  prop- 
erty. And  where  the  sheriff,  before  calling  a 
jury,  returned  the  j£./a.,  nulla  bona,  he  was  held 
liable  for  a  &lse  return,  although  the  creditor  told 
him  that  he  would  sell,  let  the  jury  find  as  they 
would.     Cttrtis  v.  PaUergonj  6  Cow.  65. 

127.  Where  a  sheriff  summons  a  jury  to  try 
the  right  of  property  taken  on  execution,  and 
they  cannot  agree,  the  sheriff  is  bound  to  sell,  and 
is  not  liable  to  any  suit  on  account  of  such  sale. 
CommonweaUh  v.  Herrgdon,  2  Dana,  429.  PotU 
V.  Camnumwealik^  4  J.  J.  Marsh.  202. 

128.  A  sheriff  cannot  demand  security  from 
the  plaintiff  before  levying  the  execution,  unless 
there  exists  a  well-grounded  apprehension  that 
the  title  to  the  property  to  be  levied  on  is  not  in 
the  defendant.  Mair  ▼.  M'Danidy  I  Bailey, 
158. 

1529.  A  claim  being  made  upon  property  levied 
upon  by  a  sheriff,  by  third  persons,  who  denied 
nit  right  of  the  sheriff  to  sell  the  same,  and 
threatened  to  sue  him  if  he  should  do  so,  the 
sheriff  informed  the  plaintiff  that  he  would  not 
sell  unless  he  was  indemnified.  At  the  return 
term  of  the  writ,  the  fhcts  being  proved,  and  the 
elaimant*s  title  being  shown,  the  oourt  granted  a 
rule  absolute  either  to  indemnify  the  sheriff,  or 
to  permit  him  to  enlarge  the  tioM  of  making  his 
return,  firom  term  to  term,  until  tliat  was  done. 
hstap  ▼.  JVrMsn,  2  OiU  db  iohna.  404. 
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130.  A  bond  of  indemnity  ^ven  to  a  sheriff  for 
taking  property  on  execution  which  was  not 
subject  to  be  taken,  may  be  valid.  Davis  v. 
nhbats,  7  J.  J.  Marsh.  264. 

131 .  An  officer,  neglecting  to  return  an  execu- 
tion on  real  estate  in  time  to  have  it  recorded,  is 
liable  to  the  creditor  for  the  value  of  the  land 
lost  by  his  neglect.  M '  Gregar  v.  Brawn^  5  Pick. 
170. 

132.  The  failure  by  a  sheriff  to  return  an  exe- 
cution on  the  return  day,  entitles  the  plaintiff  in 
the  execution  to  nominal  damages,  without  any 
proof  of  actual  damage  resulting  from  the  failure. 
Keith  V.  Commontoealthj  5  J.  J.  Marsh.  359.  jRun- 
lett  V.  Bell,  5  N.  Hamp.  433.  Lajlin  v.  Willardj 
16  Pick.  64. 

133.  For  failure  to  return  an  execution  in- 
dorsed to  take  commonwealth's  paper,  the  officer 
is  responsible  for  the  value  of  the  amount  at  the 
time  he  became  liable,  and  30  per  cent,  thereon. 
Fitntray  v.  Au^ev,  5  J.  J.  Marsh.  322. 

134.  A  sheriff  is  not  excused  for  a  fiiilure  to 
return  an  execution  in  due  time,  by  the  fket  that 
more  than  90  days  intervened  between  the  lesCS 
and  the  return.  Wilson  v.  Hnst&n^  4  Bibb,  332. 
Nor  by  the  fact  that  he  returned  the  execution 
before  notice  of  the  motion  against  him  wa« 
served  upon  him.  t6. 

135.  On  a  motion  against  a  sheriff  for  Ikiling 
to  return,  in  due  time,  an  execution  issued  from 
another  county,  to  excuse  himself  for  the  neglect 
he  must  show  that  he  had,  in  proper  time,  en- 
closed the  execution,  and  sent  it  by  mail,  or 
some  safe  conveyance,  to  the  county  whenoe  it 
issued,  t^. 

136.  In  Connecticut,  a  sheriff,  having  served 
a  writ  of  attachment,  returned  it  to  the  bouse  of 
the  clerk,  and  the  clerk,  not  being  at  home,  left 
it  with  his  wife,  and  informed  her  what  h  was 
The  writ  was  never  entered  on  the  docket  of  the 
court,  by  reason  of  which  the  creditor  oould  not 
obtain  judgment,  and  lost  a  greater  part  of  hte 
debt.  It  was  held,  that  the  sheriff  was  not  liable 
for  neglect  of  duty.    FrtiiJk  v.  Scavd^  2  Day,  480. 

137.  An  action  will  not  lie  against  an  officer, 
for  not  returning  an  execution  within  the  return 
day,  after  the  execution  has  been  returned  and 
satisfied.    Likrei  v.  CkiU^  1  Root,  264. 

138.  Where  the  fiiilure  of  a  sheriff  or  deputy 
to  return  an  execution,  within  one  month  of  thie 
return  day,  is  caused  by  the  directions  of  the 
creditor,  the  sheriff  is  absolved  from  the  penalty, 
and  no  modification  of  the  oreditor's  directions, 
after  the  return  day,  will  render  the  sheriff  liable. 
Sksitmsn  V.  Clarik,  3  Dana,  152. 

139.  A  sheriff  is  not  liable  for  not  returning  an 
execution  according  to  law,  where  he  had  re- 
ceived instructions  from  the  plaintiff  to  conduct 
in  the  most  advantageous  manner  possible,  and 
with  as  little  expense  as  possible,  and  he  could 
not  make  service  before  the  return  day  had  ex- 
pired.    Bacon  v.  Fiteh,  Kirby,  373. 

140.  An  action  lies,  at  common  law,  against  a 
sheriff  or  constable,  for  neglect  of  duty  in  exe- 
cuting, and  returning  an  execution.  WkUo  v. 
WUeoz^  1  Conn.  347. 

141.  An  action  on  the  case  will  lie  against  A 
Aeriff  for  not  returning  an  execution,  though 
he  has  not  been  ruled  to  return  it.  Burk  v. 
CamMl,  15  Johns.  456. 

142.  An  agreement,  between  the  creditor  and 
debtor,  to  suspend  the  levy  of  an  execution,  con- 
stitutes no  defence  to  the  officer,  in  an  action 
against  him  for  not  serving  the  execution  deliv- 
ered to  him.    D^rby  Bank  v .  Landan^  2  Conn .  417. 

143.  An  action  will  lie  against  a  slmnff,  fiw 
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failure  to  return  a  vemdkioni  exponas.  Johnston 
T.  Gwaihnsy,  2  Bibb,  186. 

144.  In  BQcli  an  action,  the  sheriff  ii  liable  in 
damages  only  to  the  extent  of  the  value  of  the 
property  which  ought  to  have  been  exposed  to 
■ale.  ib. 

145.  A  sheriff  cannot  question  the  regularity 
of  an  execution,  and  he  is  not  liable  for  enforcing 
an  irregular  execution  lodged  in  his  office.  Ford 
T.  Treasurer,  1  N.  d^.  M.  S&4. 

146.  If  a  court  has  jurisdiction,  the  sheriff  is 
not  liable  for  errors  in  the  process.  Heeker  v. 
Jarret,  3  Binn.  404.  If  the  writ  is  food  upon 
its  face,  the  sheriff  is  justified  in  attaching  prop- 
erty.    Swazy  ▼.  Hunt,  2  N.  &  M.  211. 

147.  If  process  be  void,  or  the  execution  not 
warranted  by  the  judgment,  the  officer  is  not 
liable  for  neglect.    Jilbee  ▼.  Ward,  8  Mass.  79. 

148.  An  execution,  issuing  to  a  county  in 
which  the  defendant  does  not  liye,  being  Toida- 
ble  only,  and  not  void,  the  officer  is  liable  for  not 
executing  it ;  but  the  irregularity  may  be  given 
in  evidence,  in  mitigation  of  damages.  Comnum- 
foealtk  V.  O'CuU,  7  J.  J.  Marsh.  149. 

.  149.  Where  a  sheriff  *s  return  on  tL  fieri  facias, 
and  his  conveyance  of  the  land  sold  under  it,  are 
apparently  regular,  the  title  cannot  be  divested 
out  of  the  purchaser,  except  by  proof  of  fraud  or 
eollnsion  between  him  and  the  sheriff.  BuU  v. 
Sheredine,  1  Har.  &  J.  410. 

150.  Whether  a  sheriff  is  liable  for  an  insuf- 
ficient return — fuare.  Goodwin  v.  Smith,  4  N. 
Uamp.  29. 

151.  Where  a  person  "iffps  a  blank  delivery 
bond,  and  authorizes  the  officer  to  fill  it  up,  and 
he  does  so  in  good  faith,  and  returns  it  to  the 
office,  if  mistakes  and  blunders  are  committed, 
and,  by  executions  issued  on  the  bond,  such  per- 
son sustains  loss,  it  is  damnum  absque  injuria. 
Griffith  V.  Commonwealth,  5  J.  J.  Marsh.  318. 

152.  A  and  B  had  judgments  gainst  C,  and 
some  of  A's  judgments  were  older  and  some 
younger  than  B's  judgments.  A  issued  execu- 
tions on  all  his  judgments,  under  which  the  lands 
9f  C  were  seized  and  advertised  for  sale.  B  then 
issued  an  execution  on  his  judgment,  and  the 
lands  were  purchased  by  B,  under  A's  execution, 
as  was  stated  in  the  sheriff's  deed  to  B.  The 
sheriff  paid  part  of  the  purchase  money  to  A,  on 
account  of  his  executions,  and  retained  the  resi- 
due to  satisfy  .B's  execution.  Held,  that  the 
sheriff  was  precluded,  by  his  deed,  from  denying 
that  the  sale  was  made  under  A's  executions, 
and  that  A  was  entitled  to  recover  from  the 
sheriff  the  balance  of  the  purchase  money. 
Sandford  v.  Roosa,  12  Johns.  162. 

153.  Where  two  executions  are  delivered  to  a 
sheriff  against  the  same  defendant,  and  he  levies 
the  latter  execution  first,  he  is  liable  in  damages 
to  the  plaintiff  in  the  execution  which  was  first 
delivered  to  him.  Arherry  v.  Koland,  2  J.  J. 
Marsh.  421. 

154.  A  sheriff,  having  several  executions  in 
his  hands  against  the  same  debtor,  sold  the  debt- 
or's right  in  equity  to  redeem  land  mortgaged  by 
virtue  of  one  of  the  executions.  It  was  held, 
that  be  whose  execution  was  first  in  the  hands 
of  the  officer  was  entitled  to  the  proceeds  of  the 
fsle.    Rogers  v.  Edmunds,  6  N.  Iiamp.  70. 

155.  Where  a  sheriff  has  two  executions 
against  a  defendant,  and  levies  the  junior  execu- 
tion on  property  of  a  stranger,  he  is  not  liable  to 
the  plaintiff  in  the  elder  execution,  or  to  the 
surety  of  the  defendant,  for  not  first  applying  the 
proceeds  on  the  elder  execution.  Stolon  v.  Com- 
wumwsaUhf  8  Dana,  397. 


156.  The  law  does  not  raise  any  promise,  on 
the  part  of  the  sheriff,  to  pay,  until  a  demand  is 
made.     Church  v.  Clark,  1  Root,  303. 

157.  Where  a  sheriff  has  collected  the  money 
upon  an  execution,  he  is  bound  to  return  the  ex 
ecution ;  but  he  has,  in  New  Hampshire,  a  right 
to  detain  the  money  until  it  is  duly  demanded. 
A  refusal,  however,  to  pay  over,  on  demand, 
money  which  he  has  collected,  is  a  breach  of  hi., 
duty  for  which  case  may  be  maintained.  Moody 
V.  Mohurin,  4  N.  Hamp.  296. 

158.  Where  the  sheriff  asserts  a  right  to  retain 
money,  in  opposition  to  the  plaintiif's  claim,  no 
demand  is  necessary.  Sims  v.  Anderson,  I  Hill, 
S.  C.  394. 

159.  In  order  to  charge  the  sheriff,  under  the 
statute  of  Maine  of  1821,  c.  92,  §  3,  with  30  per 
cent,  intesest  on  moneys  collected  by  him  and  not 
paid  over  upon  demand,  it  is  necessary  that  the 
demand  be  made  by  a  person  having  authority 
fb  receive  the  money  and  execute  a  legal  and 
valid  discharge.  And  whether  such  discharge 
should  not  also  be  made  out  and  offered  to  the 
sheriff — mutre.  Bulfinch  v.  Baleh,  8  Oreenl. 
133. 

160.  Therefore,  where  the  creditor's  attorney 
of  record  wrote  to  a  third  person,  requesting  him 
to  make  a  formal  demand  of  the  money,  and  to 
take  a  minute  of  the  officer's  answer  without 
more  saying,  this  was  holden  insufficient,  ib. 

161.  Where  an  officer,  having  collected  money 
on  execution,  refuses  to  pay  it  over  to  the  crediior 
on  demand,  an  action  will  lie  against  him  before 
the  return  day  of  the  execution.  Rogers  v.  din- 
ner, 16  Pick.  387. 

162.  Where  a  sheriff's  return  showed  a  sale 
of  a  slave,  and  that  the  "  money  had  not  been 
paid,"  he  is  liable  to  the  plaintiff  in  the  execution 
for  the  amount  of  the  sale.  Payne  v.  Cowan,  1 
J.  J.  Marsh.  12. 

163.  If  an  officer  make  a  lawful  levy,  subse- 
quent omission  or  neglect  of  duty  will  not  make 
him  a  trespasser  ab  initio.  Waterbury  v.  Lock' 
wood,  4  Day,  257. 

164.  A  sheriff  cannot  be  made  a  trespasser  ah 
initio,  by  omitting  to  sell  property  taken  under 
execution.     BeU  v.  /forth,  4  Litt.  133.« 

165.  Where  a  debtor  drove  his  sheep  into  the 
close  of  A,  without  A's  consent  or  knowledge,  in 
order  to  prevent  their  being  seized  upon  execu- 
tion, and  the  officer  who  had  the  execution  en- 
tered into  A's  close,  and  took  and  drove  away 
not  only  the  sheep  of  the  debtor,  but  some  of  the 
sheep  of  A  also,  it  was  held,  that,  admittmg 
the  officer  had  a  right  to  enter  and  seize  the 
debtor's  sheep,  he  was  bound  to  see  that  he  took 
not  the  sheep  of  A ;  and  that  such  taking  was 
illegal,  and  made  him  a  trespasser  ab  initio, 
Kingsbury  v.  Pond,  3  N.  Hamp.  511. 

I6i6.  Ii  a  sheriff  attach  hay  in  a  bam,  and  re- 
move it  without  any  necessity,  or  if  he  wanton- 
ly remove  it,  in  an  unfit  and  improper  season, 
and  it  is  thereby  injured,  such  removal  is  an 
abuse  of  his  authority,  which  will  render  him 
liable  as  a  trespasser  ab  initio.  Barrett  v.  White^ 
3  N.  Hamp.  210. 

167.  If  a  jailer,  without  legal  authority,  dis- 
charge a  debtor  committed  under  execution,  he 
becomes  liable  for  the  whole  debt.  Johnson  v. 
Lewis,  1  Dana,  182. 

168.  Where  a  sheriff,  in  an  execution  against 
several  defendants,  levied  on  the  property  of  the 
sureties  instead  of  the  principal  debtor,  by  which 
they  suffered  loss,  it  was  held,  that  the  sheriff 
was  not  liable  to  the  sureties  for  such  loss,  al- 
though the  attaohment  was  on  the  property  of 
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the  principal  debtor.     Barrington  v.    Ward,  9 
Mem.  S51. 

169.  An  officer  selling  the  goods  of  a  deceased 
defendant,  under  an  execution  issued  less  than  a 
year  after  his  decease,  is  not  liable  therefor. 
Clark  ▼.  Mm,  11  ib.  S33. 

170.  An  officer  attaching  goods,  and  neglecting 
to  remore  them,  is  liable  to  plaintiff  should  a 
subsequent  creditor  attach  the  same  goods.  Gale 
▼.  Ward,  14  ib.  352. 

171.  If  he  keeps  them  in  an  unsafe  place,  or 
ezpoees  them  to  destruction,  he  is  liable  for  the 
damage  sustained.  Jenner  y.  Joliffe,  9  Johns. 
381.     Conover  t.  Gatewood,  2  A.  K.  Marsh.  568. 

172.  Where  personal  property  attached  has 
been  lost  through  the  negligence  of  the  officer, 
or  by  him  misappropriated,  he  is  liable  to  the  at- 
taching creditor  for  the  value  of  the  property  at 
the  time  it  would  have  been  seized  and  sold  on 
ezecotiony  had  no  such  loss  or  misappropriation 
taken  place.     Weld  v.  Green,  I  Fairf.  20. 

173.  In  an  action  against  a  sheriff,  by  a  de* 
fendant  in  an  execution,  for  negligently  losing 
property  taken  by  him  to  satisfy  it,  the  amount  of 
the  execution  must  be  averred,  as  well  as  the 
value  of  the  property  taken.  Oioens  v.  Gate- 
wood,  4  Bibb,  494. 

174.  The  plaintiff  is  entitled  to  nominal  dam- 
ages only,  in  a  suit  against  an  officer  who  refused 
or  neglected  to  serve  an  execution  against  a  cer- 
tified oankrnpt  for  a  debt  doe  before  oankruptcy. 
Sdfridge  v.  Uthgow,  2  Mass.  374. 

175.  An  officer  sued  for  not  satisfying  plain- 
tiff *s  execution  after  attaching  goods  may  show 
that  plaintiff's  judgment  was  fraudulently  ob- 
tained, and  that  the  goods  were  levied  upon  by 
a  previous  creditor  who  bad  a  good  cause  of  ac- 
tion.    Pitree  v.  Jackson,  6  ib.  242. 

176.  The  administrators  of  an  insolvent  estate, 
neglecting  to  procure  a  stay  of  execution,  have 
no  right  of  action  against  an  officer  who  sells 
property  of  their  intestate  under  such  execution. 
Clark  V.  May,  11  ib.  233. 

177.  If  the  officer  does  not  request  an  indem- 
nity, or  to  have  the  goods  pointed  out,  but  agrees 
to  do  as  well\s  he  can,  he  is  answerable  to  plain- 
tiff if  he  neglect  to  use  due  diligence.  Bond  v. 
Ward,  7  ib.  123.     PerUy  v.  Foster,  9  ib.  112, 114. 

178.  Where  the  goods  of  A  are  intermixed  with 
the  goods  of  B,  and  a  sheriff,  by  virtue  of  a  writ 
against  B,  takes  the  goods  of  A  and  B  which  are 
so  intermixed,  the  sheriff  cannot  be  considered 
as  a  trespasser  for  taking  A's  goods,  although  the 
goods  may  have  been  so  intermixed  without  his 
assent.     Lewis  v.  Whittemore,  5  N.  Hamp.  364. 

179.  A  stranger  having  goods  mingled  with 
goods  of  a  debtor  attached,  he  must  give  the 
sheriff  notice,  and  demand  his  goods  that  are 
mingled  with  the  debtor's  before  he  can  main- 
tain an  action  against  the  sheriff.  Bond  v.  Ward, 
7  Mass.  123. 

180.  If  the  sheriff  has  doubts  in  such  a  case, 
be  may  require  the  plaintiff  to  point  out  the 
goods,  and  to  indemnify  him.  iJh. 

181.  If  a  sheriff  undertakes  to  execute  the  pre- 
cept without  indemnity,  he  is  liable  to  plaintiff 
for  any  neglect  ih, 

182.  As  to  the  cases  in  which  an  officer  does 
not  incur  the  penalty  of  five  times  the  lawful  in- 
terest imposed  by  the  revised  statutes  of  Massa- 
chusetts, c.  97,  §  73,  for  unreasonably  neglecting 
to  pay  money  collected  on  execution,  see  Bayley 
V.  French,  2  Pick.  586. 

183.  In  what  case  he  does.  Barnard  v.  Ward, 
9  Mass.  269.  Parker  v.  Downing,  13  ib.  465. 
Esiy  V.  ChandUr,  7  ib.  464. 


184.  An  officer  receiving  directions  to  do  the 
best  he  can  is  not  liable  for  not  arresting  the 
body  of  the  defendant,  if  such  omission  does  no 
damage  to  the  plaintiff.  Walker  v.  Haskell,  II 
ib.  177. 

185.  An  officer  delays  to  levy  on  defendant's 
property  when  he  might,  contrary  to  plaintiff's 
instructions.  Held,  that  the  officer  is  liable  to 
plaintiff  for  such  neglect,  should  defendant  die 
msolvent.     Barnard  v.  Ward,  9  ib.  269. 

186.  Assumpsit  does  not  lie  against  an  officer, 
as  a  sheriff  or  constable,  for  neglect  in  perform- 
ance of  his  duties.  Walbridge  v.  Griswold,  1 
Chip.  162. 

187.  A  mortgagor  assigns  his  equity  of  re- 
demption after  attachment,  and  the  officer,  with- 
out notice  of  the  assignment,  sells  the  equity, 
satisfies  the  attachment,  and  applies  the  surplus 
to  satisfy  another  execution.  Held,  that  the  offi- 
cer is  not  liable  to  the  assignee  fo>  such  surplus. 
Bacon  v.  Leonard,  4  Pick.  277. 

188.  A  sheriff  is  not  liable  if  the  price  is  in- 
adequate, provided  he  has  sold  regularly  without 
fraud.     Lynck  v.  Commonwealth,  6  Watts,  495. 

189.  A  sheriff  is  liable  for  taking  insufficient 
security  in  a  replevin  bond ;  but  not  whei*e  the 
surety  was  good  at  the  time,  and  afterwards  fails. 
CommonwetUth  v.  Thomson,  3  Dana,  301. 

1 90.  If  a  sheriff  take  a  promissory  note  in  satis- 
faction of  a  ca.  sa.,  and  discharge  the  defendant, 
the  plaintiff  may  consider  the  note  as  money,  and 
maintain  assumpsit  against  the  sheriff.  Armstrong 
V.  Garrow,  6  Cow.  465. 

191.  The  return  of  a  sheriff,  on  a  ea.  sa.,  **  sat- 
isfied," is  evidence  that  he  had  received  the 
money  before  the  return  day,  thoogh  the  ca.  sa. 
be  not  in  fact  returned  and  filed  till  after  the  re- 
turn day.  ib. 

192.  Where  a  sheriff,  having  an  execution 
against  a  defendant,  enters  the  outer  door  of  a 
stranger,  goes  into  his  buildings,  and  breaks  open 
his  outhouses,  in  search  of  property  of  the  de- 
fendant, but  finds  none,  he  is  liable  in  trespass. 
Walker  v.  Fox,  2  Dana,  404. 

193.  The  act  of  the  legislature  of  Missouri,  al- 
lowing a  party  to  replevy  or  take  a  stay  upon  an 
execution,  is  unconstitutional,  and  a  sheriff  who 
follows  the  act  is  personally  liable  for  the  amount 
of  the  execution.     Brown  v.  Ward,  1  Mis.  209. 

194.  Where  a  judgment  was  confessed  before 
the  clerk  of  a  circuit  court,  an  execution  issued 
under  the  same,  and  the  sheriff  made  the  raonev, 
and  paid  it  over  on  motion  of  the  defendant  in 
the  execution  against  the  sheriff,  held,  that  he 
was  bound  to  execute  the  writ,  the  court,  out  of 
which  it  issued,  having  jurisdiction  of  the  cause. 
Brown  v.  Henderson,  1  Mis.  134. 

195.  A  sheriff  is  liable,  in  trespass,  for  the  ex- 
cess of  property  sold  by  him  on  execution,  over 
and  above  the  amount  of  the  execution.  Roberts 
V.  Beeson,  4  Port.  164. 

196.  Where  a  sheriff,  a  ca.  sa.  being  placed  in 
his  hands,  received  the  amount  of  the  debt  and 
costs  from  the  defendant,  and  gave  his  receipt, 
stipulating  to  return  the  money  if  an  injunction 
to  restrain  further  proceedings  should  be  ob- 
tained, and  the  injunction  was  obtained,  and  he 
returned  the  money,  he  was  held  not  to  be  lia- 
ble to  an  attachment  for  having  failed  to  execute 
the  ca.  sa.     Wilks  v.  Hasket,  Harper,  490. 

197.  In  South  Carolina,  a  fi.  fa.  and  a  ca.  sa 
were  placed  in  a  sheriff's  hands  at  the  same  time, 
with  directions  to  proceed  on  the  fi.  fa.    While 
these  proceedings  were  in  transitu,  he  was  or 
dered  to  serve  the  ca.  sa.,  but  the  defendant  forth 
with  died  msolvent ;  and  the  sheriff  was  held 
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not  to  bo  retponoible  for  the  debt.    DeHesfdine 
r.  King,  Harper,  357. 

196.  Where  the  retam  of  the  sheriff  rendered 
it  doubtful  if  the  property  in  the  goods  eold 
under  an  execution  was  in  the  defendant,  and 
he  refused  to  pay  the  proceeds  to  the  plaintiff, 
the  court  will  not  {^rant  a  rule  on  him  to  show 
cause,  &c.,  but  will  leave  the  rights  of  the 
parties  to  be  decided  in  an  action.  Payne  ▼. 
KerskatOf  ib.  S75.  S.  P.  Bruton  T.  Cannon^  ib. 
389. 

199.  If  an  officer  injures  a  defendant  by  ille- 
gal  proceedings  on  a  civil  process,  without  the 
knowledge  of  tbe  plaintiff,  he  alone  is  liable. 
Daniels  t.  WUcoz,  2  Root,  346. 

200.  In  Connecticut,  a  sheriff  is  liable,  by  stat- 
nte,  to  an  action  for  not  executing  a  writ  of  exe- 
cntion,  and  judgment  will  be  given  for  damages 
only.     Crocker  v.  Waldo,  ib.  251. 

wl.  If  an  officer  release  a  debtor  after  arrest- 
ing his  body  on  execution,  upon  the  payment  to 
him  of  any  thing  but  money,  it  is  at  his  own 
risk.    Hall  v.  Hall,  1  ib.  124. 

202.  A  sheriff  may  prove  by  parol  evidence 
that  the  plaintiff  directed  him,  by  parol,  to  apply 
money  paid  on  an  execution  in  his  favor,  in  pay- 
ment of  an  execution  in  the  sheriff's  hands  against 
him ;  and  if  he  can  prove  such  to  have  been  the 
case,  he  is  not  responsible  to  the  plaintiff,  after 
he  has  so  applied  the  money.  Commissioners  v. 
JiUen,  2  Rep.  Con.  Ct.  88. 

203.  A  sheriff's  office  is  a  public  office,  and  he 
is  liable  if  he  places  in  his  office  a  clerk  who 
embezzles  money  paid  to  him,  although  he  be  not 
the  clerk  whose  duty  it  is  to  receive  money. 
Abtrcombie  v.  Marshall,  2  Bay,  90.  Carlin  v. 
Kerr,  ib.  112. 

204.  If  several  successive  attachments  be  laid 
on  the  same  goods,  at  the  suit  of  several  creditors, 
and  tbe  officer  neglect  to  seize  and  sell  them  on 
any  of  the  executions,  and  the  last  attaching 
creditor  sues  the  officer  for  this  neglect,  the  de« 
fendant  may  show  that  the  judgment  of  the  prior 
attaching  creditors,  to  whom  he  is  still  liable, 
would  absorb  the  whole  value  of  the  goods  ;  and 
this,  it  leems,  would  constitute  a  good  defence. 
Commerciid  Bank  v.  Wilkins,  9  Greenl.  28. 

205.  The  sheriff,  without  notice,  is  not  liable 
for  paying  over  to  an  administrator  the  surplus 
of  money  remaining  in  his  hands  on  an  execu- 
tion against  such  administrator,  levied  on  real 
estote.    Moore  v.  Rkam,  2  8.  d&  R.  375. 

206.  A  sheriff,  who  has  money  in  his  hands, 
but  is  prevented  from  paying  over  by  a  rule  of 
court,  is  not  liable  for  interest  during  the  rule. 
levari  v.  Slacker,  13  ib.  199. 

207.  If  a  sheriff  retain  money  collected  by  him 
after  the  return  day  of  an  execution,  he  is  liable 
to  interest.     Crane  v.  Dygert,  4  Wend.  675. 

208.  Money  paid  to  a  sheriff  on  an  execution 
after  the  return  day  will  not  satisfy  such  execu- 
tion; therefore,  the  sheriff  will  not  be  liable,  as 
such,  for  failing  to  pav  over  money  so  received. 
Barton  v.  Lockkart,  2  Stew.  A,  Port.  109. 

209.  A  sheriff,  in  Virginia,  is,  ex  ojfieio,  jailer, 
and  is  liable  for  the  misconduct  of  his  turnkey 
or  servant.     Dabney  v.  Talie^erro,  4  Rand.  256. 

210.  Where  an  officer  was  directed  to  ''  attach 
property  or  make  no  service,"  and  he  attached 
certain  property  which  he  alleged  in  his  return 
to  belong  to  the  debtor,  in  an  action  against  him 
for  not  seizinf^  it  on  execution,  he  may  prove,  in 
defence,  that  it  was  not  the  property  of  the  debt- 
or.    Canada  v.  Southicick,  16  Pick.  556. 

211.  The  plaintiff  in  an  exeoation  is  not  liable 
§0€  VI  illegal  Uyj  of  the  officer,  unless  he  di- 


rected or  was  instrameatal  in  tbe  levy.  Hopkhu 
V.  Smitk,  7  J.  J.  Marsh.  263. 

212.  A  sheriff,  in  Maryland,  is  msponsible  for 
the  amount  of  officer's  and  lawyer's  fees  pnt  into 
his  hands  for  collection  within  the  time  limited 
by  law,  unless  he  makes  his  return  to  the  officers 
and  lawyers  of  insolvents,  &c.,  within  the  time 

Srescribed  by  law.    Mantz  v.  Collins,  4  Har.  & 
I'Hen.  65. 

213.  It  is  a  misdemeanor  for  a  sheriff  to  reftise 
to  sell  chattels,  because  there  is  but  one  bidder 
at  the  sale.  Suue  v.  Joyce,  1  Haw.  43.  Simie  v. 
Joknstme,  ib.  293. 

214.  Assumpsit  will  lie  against  a  sheriff  for 
money  received  upon  an  execution,  without  a 
previous  demand,  and  refusal  to  pay.  Ihfgeri  v. 
Crane,  1  Wend.  534. 

215.  Where  a  sheriff  has  sold  land  under  an 
execution,  it  will  be  presumed  that  he  has  com- 
plied with  all  the  requisite  formalities  of  notice, 
&ja.    J^xan  V.  Bynum,  I  Bailey,  148. 

216.  If  a  sherin  levy  an  execution  after  the  re* 
turn  day,  he  is  liable  to  an  action  of  trespass. 
Vail  V.  Lewis,  4  Johns.  450. 

217.  Where  a  sheriff  sells  property  under  a 
fieri  facias,  which  had  been  speciBcally  con- 
demned by  a  court  of  competent  jurisdiction,  tbe 
sheriff  is  not  responsible  for  the  sale  to  a  party 
claiming  title  to  tbe  property,  though  no  party  to 
the  suit,  especially  where  such  person  mi^ht  have 
claimed  the  property  before  condemnation,  and 
neglected  so  to  do.  J2«iiaAaii  ▼.  0*J€eal,  6  Gill 
d&  Johns.  298. 

218.  If  a  sheriff  receives,  in  discharge  of  an 
execution,  demands  against  the  county,  Uie  plain- 
tiff mav  demand  the  cash  of  the  sheriff.  AUim 
V.  Davis,  1  A.  K.  Marsh.  567. 

219.  A  capias  ad  respondendum  was  issoed 
against  Taylor  and  Searles,  requiring  bail.  Upon 
this  writ,  the  sheriff  arrested  Dand  S.  Ta^or, 
but  took  no  bail,  and  permitted  him  to  escape. 
Held,  that  the  sheriff  committed  no  breach  of 
duty  in  this  discharge  of  Taylor,  although  the 
person  intended  in  the  writ  was  David  d.  Tay- 
lor.    Tke  Governor  v.  StrMing,  2  Blackf  94. 

220.  Where  a  sheriff  has  two  writs  of  fi.fa.^ 
and  levies  on  and  selb  goods  of  the  defendant, 
if  the  plaintiff  in  the  first  fi.  fa.  take  the  defend- 
ant with  a  ea.  sa,  and  discharge  him,  the  sheriff 
is  not  liable  to  said  plaintiff  for  the  money  made. 
Strong  V.  Linn,  2  South.  799. 

221.  Where  a  sheriff  sells  the  defendant's 
property,  on  an  execution,  for  a  larger  sum  than 
is  due  on  it,  and  executes  a  conveyance  to  the 
purchaser,  without  receiving  from  him  the  sur- 
plus money,  though  requested  by  the  defendant 
not  to  give  a  deed  until  he  received  the  money,  an 
action  on  the  case  will  lie  against  him  at  the  snit 
of  the  defendant.    Coats  v.  Sttwart,  19  Johns.  296. 

222.  A  breach  of  duty  in  a  sheriff,  in  neglect- 
ing wholly  to  execute  an  execution,  does  not 
necessarily  preclude  or  prevent  a  subsequent 
breach  of  duty  by  his  successor,  into  whose  bands 
the  writ  may  come  unexecuted,  in  neglecting  to 
execute  it ;  nor  by  the  same  person  holding  the 
office  of  sheriff  under  a  new  election.  Slate  v. 
Roberts,  7  Halst.  114. 

223.  Where  the  sheriff  sells  land  on  execu- 
tion, and  the  purchaser  refuses  to  pay  the  pur- 
chase money,  the  sheriff  is  not  bound  to  make 
himself  liab>  and  sue  the  purchaser.  Bishee  v. 
HaU,  3  Ham.  449. 

224.  Where  an  execution  is  staid  by  an  in 
junction  after  a  levy  on  chattels,  the  sheriff  is 
bound  to  restore  the  chattels  levied  on  to  the 
owner,  ih. 
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S85.  A  sheriff  levied  upon  penonel  property, 
Talned  at  $500,  subject  at  the  time  to  a  mortgage 
of  $100,  which  mortgage  became  absolute  in  16 
days  after  the  leyy.  Held,  that  the  sheriff  was 
not  chargeable  with  neglect  of  daty  in  omitting 
to  sell  the  property  previous  to  the  forfeiture ; 
it  not  appearing  that  he  had  notice  of  the  exist- 
ence of  the  mortgage  at  the  time  of  the  levy. 
Smith  ▼.  Dtmning^  7  Wend.  135. 

226.  A  sheriff  is  not  liable  to  punishment  for 
omitting  or  refusing  to  execute  a  writ  void  for 
want  of  a  seal,  or  otherwise  nugatory.  Boal  ▼. 
King^  6  Ham.  11. 

227.  If  an  officer  sell  attached  goods  on  execu- 
tion, and  the  purchaser  take  the  receipt  of  a  third 
person,  in  whose  possession  they  are,  therefor, 
trespass  may  be  maintained  against  the  officer  if 
the  property  were  not  liable  to  attachment.  Hart 
y.  Hyde^  5  Verm.  328. 

228.  If  a  sheriff  have  a  surplus  on  sale  of  prop- 
erty under  execution,  the  court  will  order  it  to  be 
paid  over  to  satisfy  an  execution  issued  by  another 
plaintiff.    BaU  v.  Ryers,  3  Caines,  84. 

229.  A  sheriff  is  not  liable  to  a  landlord  for  re- 
moving the  goods  of  an  under-tenant  from  de- 
mised premises,  leaving  the  rent  unpaid,  although 
notice  of  such  rent  Ming  due  is  duly  served. 
Brmon  v.  Fay,  6  Wend.  ^. 

230.  Where  a  sheriff,  having  a  defendant  in 
custody,  receives  an  indemnity,  acknowledges 
satisfaction  on  the  execution,  and  discharges  the 
defendant,  he  becomes  liable  for  the  debt,  whether 
he  ever  received  any  money  or  not.  TVsorvrers 
V.  Af 'DowsZZ,  I  Hill,  S.  C.  184. 

231.  Where  a  sheriff  has  sold  land  under  an 
execution,  and  has  executed  a  deed,  he  is  liable 
as  for  money  had  and  received,  though  he  may 
not  in  fact  have  received  the  purchase  money. 
Davis  V.  HtaUy  2  Bailey,  412. 

232.  In  Kentucky,  where  a  sheriff  does  not 
return  the  bail  and  a  copy  of  Uie  bail  bond,  or  the 
bail  is  adjud|^d  insufficient,  a  common  order  can 
be  taken  against  the  defendant  and  sheriff  jointly . 
Dovgheriy  v.  Morrisony  Ky.  Dec.  313. 

2^.  In  Kentucky,  the  court  may  punish,  a 
sheriff  on  motion  for  failinff  to  pay  over  money 
collected  on  execution,  without  the  intervention 
of  a  jury.  WeUs  v.  CaldweUj  1  A.  K.  Marsh. 
441. 

234.  But  the  right  to  move  against  the  sheriff 
is  con6ned  to  the  creditor  at  whose  suit  such 
execution  issued.  Phelps  v.  Burton^  Ky.  Dec. 
344.    Kenny  v.  Oioen,  ib.  345. 

235.  It  is  in  the  discretion  of  the  court  to  fine, 
or  not  to  fine,  a  sheriff  for  not  returning  an  exe- 
cution.   M'CleUind  v.  Hobbs,  Hardin,  2. 

236.  Upon  a  receipt  given  by  a  sheriff  to  R., 
M.  cannot  maintain  a  motion  in  his  own  name. 
May  V.  Johnston^  2  Bibb,  220. 

237.  Under  the  Kentucky  statute  of  1793, 1 
Dig.  260,  a  joint  motion  against  a  sheriff  and  his 
sureties  cannot  be  maintained.  Martin  v.  Jus- 
tiees,  6  J.  J.  Marsh.  7. 

238.  Under  the  Kentucky  sUtute  of  1811,  the 
reversal  of  a  judgment  against  a  sheriff  for  the 
ft.i]ure  of  his  deputy  to  return  an  execution,  on 
the  ground  of  the  failure  to  prove  that  the  person 
having  and  returning  the  execution  was  such 
deputy,  and  to  place  that  proof,  if  made,  in  the 
bill  of  exceptions,  does  not  prevent  the  plaintiff 
fkom  again  moving  against  the  sheriff,  within  a 
year  after  such  reversal.  Parish  v.  Wood.  ib. 
600. 

239.  Motions,  under  the  Kentucky  statute  of 
January,  1811,  must  be  made  against  the  sheriff, 
•ad  not  against  his  deputy.    CaldveU  v.  HoUy^ 


1  A.  K.  Marsh.  429.    Dedman  t.  JHartuty  ib.  430. 
Mitchell  V.  Wayman^  ib. 

240.  By  the  assignment  of  a  judgment,  a  right 
to  proceed  against  the  sheriff  for  neglect  of  dutv 
in  serving  executions  issued  thereon,  before  such 
assignment,  does  not  pass  to  the  assignee,  nor  is 
it  extinguished  by  the  assignment.  Common' 
wealth  V.  Fuqua,  3  Litt.  41. 

241.  On  a  motion  against  a  sheriff,  for  failure 
to  return  an  execution,  under  the  Kentucky 
statute  giving  30  per  cent,  damages,  the  testimony 
must  be  very  clear ;  and  confessions,  in  such  a 
case,  are  unsatisfactory  testimony.  Bernard  v. 
Floumoy^,  4  J.  J.  Marsh.  99. 

242.  On  a  motion  for  failure  to  return  an  exe- 
cution, in  that  state,  which  was  indorsed  to  take 
Commonwealth's  Bank  paper,  judgment  must  not 
be  for  any  thing  but  specie,  and  must  be  for  the 
value  of  such  paper,  and  10  per  cent,  damages  . 
thereon  without  interest.    Trover  v.  Sharp,  ib.  79. 

243.  The  finding  of  a  jury,  upon  a  trial  of  the 
right  of  property  taken  on  execution,  is  no  bar 
or  justification  of  the  sheriff,  in  a  suit  of  trespass 
for  illegal  seisure,  or  replevin,  brought  by  the 
true  owner.    Phillips  v.  Uarriss,  3  ib.  121. 

244.  The  assignment  of  a  judgment  to  a  third 
person,  by  the  creditor,  filed  with  papers,  but  not 
indorsed  on  the  execution,  creates  no  obligation 
on  the  sheriff  to  pay  to  the  assignee.  Triplett  v. 
Helm,  5  ib.  651. 

245.  In  an  action  on  the  case  against  a  sheriff, 
for  taking  insufficient  security  in  a  replevin  bond, 
it  is  necessary  to  aver  the  inability  of  the  princi- 
pal, as  well  as  the  insufficiency  of  the  sureties. 
Fisher  v.  Davis,  Litt.  Sel.  Gas.  132. 

246.  In  South  Carolina,  a  rule  against  the 
sheriff  is  not  the  proper  mode  of  deciding  the 
rights  of  different  parties  claiming  a  fund  in  his 
hands.  Their  rights  should  be  determined  by  a 
suit.     Dawkins  v.  Pearson,  2  Bailey,  619. 

247.  In  an  action  on  the  case  against  a  sheriff 
for  neglecting  to  serve  and  return  an  execution, 
the  rule  of  damages  is  the  amount  of  the  execu- 
tion, and  defendant  cannot  be  permitted  to  give 
in  evidence  the  debtor's  pecuniary  circumstances, 
to  reduce  the  damages.  Hall  v.  Brooks,S  Verm. 
485.     GrahMn.  v.  Durant,  2  Hill,  8.  C.  517. 

248.  Where  an  officer  is  charged,  by  the  original 
debtor,  with  having  lost  or  wasted  a  portion  of  the 
goods  which  he  had  attached,  it  is  competent  for 
him  to  excuse  himself  from  liability  by  showing 
that  he  has  applied  the  amount  to  the  use  of  the 
plaintiff,  by  paying  with  it  the  expenses  of  keep- 
ing  the  goods.  Twombly  v.  HunnewMy2  Oreenl. 
221  ^ 

249.  In  an  action  against  the  sheriff  for  neg* 
lect  or  misconduct  in  the  service  of  an  execution, 
he  is  not  permitted  to  impeach  the  oieditor'a 
judgment,  except  on  the  ground  that  it  was  ob- 
tained by  fraud.    Adams  v.  Baleh,  5  ib.  188. 

S50.  Aut  it  is  a  good  defence  that  the  plaintiff's 
judgment  was  fraudulent,  the  sheriff  first  proving 
that  he  represents  a  creditor  of  the  judgment 
debtor,  by  showing  a  legal  precept  in  his  hands. 
Clark  V.  Foxcroft,  6  ib.  296. 

251.  The  sheriff,  justifying  under  a  brief  state- 
ment, is  not  bound  to  prove  all  the  facts  therein 
stated,  if  enough  is  shown  to  constitute  a  good 
defence,  ih, 

252.  Where  a  sheriff  actually  levies  an  execu 
tion  on  the  property  of  a  defendant  two  months 
before  its  return,  and  then,  seven  months  after 
the  writ  is  returnable,  returns  that  he  has  made 
the  amount  directed  to  be  levied,  such  evidence 
is  prima  facie  sufficient  to  establish  the  fact  that 
he  received  the  money  antecedent  to  the  com* 
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mencement  of  a  rait  brought  against  him  nearly 
three  months  after  the  time  when  the  writ  was 
retamable.     Cfne  y.  Dygert^  4  Wend.  675. 

253.  Payment  of  the  money  into  court  by  the 
sheriff,  after  the  commencement  of  the  suit,  is  no 
defence  to  the  action,  ib. 

254.  Interest  is  not  recoverable  in  such  a  case, 
although  the  money  is  paid  into  court,  being 
paid  in  on  a  rule  after  suit  brought,  ib. 

255.  Where  a  sheriff  has  an  execution  against 
a  tenant,  and  sells  the  tenant's  property,  by  virtue 
of  it,  after  notice  from  the  landlord  of  rent  due, 

'he  cannot,  in  an  action  against  him  for  selling 
without  paying  the  rent,  show,  in  defence,  that 
the  levy  was  not  made  until  after  the  return  day 
of  the  execution.  Westervelt  v.  Pinekney,  14 
Wend.  123. 

256.  Where  a  sheriff  is  sought  to  be  charged 
for  the  avails  of  property  sold,  and  it  is  uncer- 
tain what  the  property  did  in  fact  bring,  evidence, 
on  his  part,  that  the  interest  of  the  debtor  in  the 
premises  was  df  little  or  no  value,  is  competent 
and  admissible.     Every  v.  Edgerton^  7  ib.  259. 

257.  A  sheriff  is  bound  to  pay  over  to  the 
plaintiff,  without  any  demand  or  request  for  that 
purpose,  money  levied  on  execution,  or  he  will 
be  liable  to  an  attachment.  It  is  not  sufficient 
to  return,  that  he  has  the  money  in  his  hands 
subject  to  his  order.  Brewster  v.  Van  J^ess,  18 
Johns.  133. 

258.  The  supreme  court  of  New  Jersey  will 
not  compel  the  sheriff  to  bring  the  surplus 
money  into  court  on  the  sale  of  land  on  a  fi.fa., 
although  there  may  be  subsequently  judgments 
and  executions  against  the  same  defendants. 
And  in  case  he  pays  the  money  over  to  the 
defendant,  thereby  shutting  out  subsequent 
creditors,  they  are  left  to  their  remedy  at  law, 
if  they  have  any.  Thompson  v.  Pterson,  2  Pen n. 
1019. 

259.  A  sheriff  is  not  concluded  by  a  judgment 
quashing  a  replevin  bond  taken  by  him,  he  not 
having  been  a  party  to  the  motion  to  quash. 
Dariand  v.  Caldteell,  2  Bibb,  541. 

260.  Where  the  sheriff  neglected  to  toke  abnil 
bond,  and  a  proceeding  is  had  thereupon  against 
the  defendant  and  the  sheriff,  the  defendant  makes 
default,  and  the  sheriff  pleads,  a  verdict  rendered 
against  the  sheriff  is  correct ;  but  the  judgment 
should  be  against  both  defendant  and  sneriff. 
BarUeU  v.  Marshall,  ib.  467. 

261.  Upon  a  motion  against  a  sheriff  for  the 
amount  of  fee^bills  put  into  his  hands,  it  must 
appear  that  they  were  of  the  description  which 
he  was  bound  bj^  law  to  collect  and  account  for. 
May  V.  Johnstoriy  ib.  220. 

262.  If  a  sheriff  be  guilty  of  malpractice  in  the 
discharge  of  his  duty,  relative  to  an  execution, 
the  court  ma^,  upon  an  attachment  for  the  con- 
tempt, commit  him  to  prison  or  amerce  him,  and 
then  reAise  to  discharge  him  or  remit  the  fine 
unless  he  make  satisfaction  to  the  judgment 
creditor.     State  v.  Tipton^  1  Blackf  166. 

263.  If,  under  a  statute  requiring  a  sheriff  to 
pay  over  money,  collected  on  execution,  to  the 
judgment  creditor  or  into  the  clerk's  office,  a 
suit  be  brought  against  him  or  his  sureties  by  the 
creditor,  the  declaration  must  aver  that  the  money 
has  not  been  paid  to  the  plaintiff,  nor  into  the 
clerk's  office.     Dawson  v.  Shaver^  ib.  204. 

264.  In  an  action  against  a  sheriff  for  refusing 
to  collect  militia  fines,  and  for  not  returning  the 
precept  requiring  him  to  collect  them,  it  is  not  a 
sufficient  defence  to  state  generally  that  the  de- 
fendant had  not  time  to  make  the  collection 
before  his  term  of  office  expired,  and  that  he  had 


delivered  the  precept  to  his  successor.    Slate  v 
Leevell,  3  ib.  117. 

265.  In  an  action  against  a  sheriff  for  the  pur- 
chase money  of  lands  sold  by  him  on  execution, 
the  judgment  and  proceedings  on  which  the  ex- 
ecution issued  must  be  averred  in  the  declaration 
and  proved  on  the  trial.    Ennis  v.  Waller ^  ib.  472. 

2^.  A  plaintiff  in  an  execution,  residing  out  of 
the  county,  cannot  recover,  on  a  motion  against 
the  sheriff,  the  money  collected,  unless  he  has 
appointed  an  agent  in  the  county  or  made  a  per- 
sonal or  written  demand  in  the  county.  Davis 
V.  Jirmstrong,  1  A.  K.  Marsh.  364.  Allen  v. 
Gant,  ib.  409.    Mars  v.  Buckler,  Bibb,  267. 

267.  The  statute  does  not  give  the  remedy  by 
motion  against  the  securities  of  the  sheriff.  Mars 
V.  Buckler,  1  ib.  267. 

266.  The  remedy  by  motion  is  lost  unless  sued 
within  the  time  limited  by  the  statute,  ib. 

269.  A  notice  of  a  motion  against  a  sheriff, 
which  will  apprize  him  of  the  demand  intended 
to  be  set  up,  and  certain  to  a  common  intent,  is 
sufficient,  ib. 

270.  To  sustain  an  action  against  a  sheriff  for 
selling  real  instead  of  personal  property,  to  sat- 
isfy an  execution,  the  plaintiff  must  show  that 
there  was  personal  property  on  which  the  levy 
could  have  been  made,  and  that  it  was  known 
and  accessible  to  the  sheriff.  Swingle  v.  Boyler, 
1  Overt.  226. 

271.  Where  a  sheriff  returned,  to  tifi.fa.,  that 
he  had  paid  part  of  the  sum  levied  for  rent  due 
the  defendant's  landlord,  it  was  held,  that  the 
return  must  be  taken  to  be  true,  and  the  whole 
construed  together ;  and  the  rent  being  due,  and 
notice  to  the  plaintiff  of  the  claim  for  rent  being 
presumed,  that  the  sheriff  roust  be  presumed  to 
have  paid  the  rent  in  his  behalf  and  for  his  bene- 
fit; and  that  the  plaintiff,  in  an  action  against  the 
sheriff,  could  recover  no  more  than  the  residue 
of  the  sum  levied,  afler  deducting  the  amount 
so  paid  by  the  sheriff.  Griffith  v.  Ketchum,  12 
Johns.  379. 

272.  In  an  action  against  an  officer  for  taking 
goods  under  an  execution,  the  execution  need 
only  be  given  in  evidence,  in  defence.  Holmes 
V.  J^imcaster,  ib.  395. 

273.  An  action  may  be  supported  against  a 
sheriff  for  malfeasance,  not  in  his  capacity  as 
sheriff,  but  as  a  wrong-doer.  Mark  v.  Lawrence, 
5  Har.  &  J.  64. 

274.  Thus,  if  a  sheriff,  in  selling  goods  under  a 
fieri  facias,  commits  a  fraud,  and  the  judgment 
creditor  is  satisfied  his  debt,  an  action  of  trover 
may  be  maintained  by  the  debtor  in  such  action,  for 
the  goods,  against  the  sheriff,  as  wrong-doer.  ib. 

275.  Whether  there  has  been  such  fraud,  is  a 
question  for  the  jury.  ib. 

276.  Where  a  rule  has  been  made  on  a  sheriff 
to  return  a  writ  of  execution  issued  from  the 
court  of  appeals,  in  Maryland,  by  a  particular 
day,  and  he  fails  to  make  the  return  by  such  dav, 
no  judgment  can  be  rendered  against  Jiim  m 
that  court,  under  the  act  of  1794,  c.  54,  unless 
there  is  an  affidavit  stating  that  the  execution 
had  been  delivered  to  him,  or  that  he  has  been 
served  with  a  copy  of  the  rule.  CadwaUader 
V.  Ringgold,  4  Har.  &,  J.  564. 

277.  In  the  case  of  conflicting  claims  to  money 
collected  on  execution,  the  refusal  of  the  execu- 
tion creditor  to  give  the  officer  a  bond  of  indem- 
nity for  paying  over  the  money,  will  not  be  a 
defence  to  an  action  by  such  creditor  against  the 
officer,  to  recover  the  money.  Rogers  v.  Sumner^ 
16  Pick.  387.  But  in  such  case,  if  the  officer, 
without  sinister  motive,  retains  the  money  until 
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■ach  oonflieting  claims  are  determined,  he  does 
not  incur  the  penalty  imposed  by  statute  for  on- 
reisonably  neglecting  to  pay  oYer  money  col- 
lected on  execution.  Rogers  v.  Sumner^  16  Pick. 
387. 

278.  Under  the  Virginia  act,  proyiding  for  a 
recovery  against  the  sheriff  for  his  default,  on 
motion,  the  person  for  whose  benefit  a  writ  was 
sued  out  cannot  maintain  the  motion  in  his  own 
name.     Tolaon  v.  Jblwes,  1  Leigh.  436. 

279.  In  Virginia,  a  motion  against  the  sheriff 
for  not  paying  over  moneys  received  on  execu- 
tion must  be  made  in  the  name  of  such  creditor, 
although  he  may  have  been  discharged  under  the 
insolvent  law  of  that  state.  Turner  v.  FtndaUy  1 
Cranch,  117. 

280.  It  is  not  necessary,  in  such  ease,  that  the 
judgment  against  the  sheriff  should  be  rendered 
at  5ie  next  term  succeeding  that  to  which  the 
execution  has  been  returned.  i6. 

281.  A  debtor  cannot  maintain  a  motion,  in  the 
name  of  the  creditor  who  has  suffered  no  injury, 
against  a  sheriff,  for  a  fine  for  not  returning  an 
execution,  even  though  the  debtor  were  'a  party 
injured  thereby.  Fletcher  v.  Chapman^  2  Leigh. 
560. 

282.  The  sheriff  of  B.,  in  Virginia,  for  the 
years  1803  and  1804,  collected  the  poor  rates, 
and  in  November,  1823,  the  overseers  of  the 
poor  commenced  proceedings  against  him  by 
motion  for  balances  unaccounted  £r.  Held,  that, 
after  such  a  lapse  of  time,  the  motion  ought  not 
to  be  entertained.     Overseers  v.  Tucker^  ib.  580. 

283.  A  judgment  cannot  be  entered,  under  the 
Virginia  law,  against  the  sheriff,  upon  his  return 
that  **  the  writ  was  executed  and  the  defendant 
escaped ; "  the  sheriff  not  being  liable  for  an 
escape  but  by  a  suit  brought  against  him  for  that 
purpose.     Waugh  v.  Carter^  2  Munf.  333. 

284.  In  an  action  by  the  sheriff  to  recover  the 
purchase  money  of  land  sold  on  execution,  the 
sheriff's  return  is  jnima  fade  evidence  that  the 
defendant  was  the  purchaser.  HyskiU  v.  Givin^ 
7  S.  &  R.  369. 

285.  If  an  attachment  be  issued  against  a  sher- 
iff for  not  bringing  in  the  body  of  a  defendant  in 
less  than  20  days  afler  service  of  the  notice  to 
bring  in  the  body,  the  attachment  will  be  set 
aside.    People  v.  Marsh,  2  Cow.  493. 

266.  In  case  of  an  attachment  on  a  sheriff  for 
non-compliance  with  a  rule  to  bring  in  the  body, 
if  the  sheriff  is  fixed,  the  general  rule  is,  that  he 
must  pay  the  whole  debt.  People  v.  Adgate,  ib. 
504. 

287.  But  where  the  plaintiff  has  lost  nothing 
by  the  sheriff  *s  neglect,  the  court  will  relieve  the 
sheriff  from  the  debt,  allowing  the  plaintiff  to  col- 
lect of  him  all  the  costs,  ib. 

288.  The  Virginia  act  of  January  19,  1802, 
authorizing  clerks  of  courts  to  issue  writs  of  ven- 
ditioni  exponas  against  a  sheriff  in  certain  cases, 
is  prospective  only  in  its  operation.  Common- 
wealth  V.  Hewitt,  2  H.  &  M.  181. 

289.  A  party  may,  without  any  previous  no- 
tice, move  the  court  to  direct  such  writ  to  issue. 
ib. 

290.  Where  judgment  has  been  obtained  against 
a  sheriff  who  has  not  paid  over  money  collected 
by  him  on  execution,  for  the  amount  of  such  exe- 
cution with  the  15  per  cent,  damages,  under  the 
Virginia  act,  and  the  sheriff  appeals,  the  appellee, 
by  waiving  the  10  per  cent,  damages  for  retard- 
ing the  execution,  and  taking  a  simple  affirmance 
ofthe  judgment,  may  still  have  his  15  per  cent, 
damages,  according  to  the  judgment  ofthe  court 
below.     Querant  v.  Tayloe^  2  Call,  208. 


291.  Where  a  new  sheriff,  upon  an  execution 
against  a  former  sheriff,  returns  that  he  has  taken 
lands  which  were  claimed  by  another  person ; 
that  he  had  summoned  two  juries  on  the  title, 
who  had  disagreed;  that  he  had  proceeded  no 
further,  not  having  any  direction  from  the  agent, 
and  that  he  could  find  no  other  property  ;  it  was 
held,  that  this  was  not  sufficient  to  prove  the 
sheriff's  inability,  so  as  to  be  ground  for  an  action 
against  his  sureties,  under  the  Virginia  act  of 
1787.  Preston  ▼.  Auditor  of  Accounts,  1  Call, 
471. 

292.  Held,  also,  that  his  inabilHy  might  be 
proved  by  other  evidence  than  the  return  of  the 
execution,  ib,  • 

293.  It  has  never  been  the  practice  in  Maine 
to  proceed  by  attachment  against  a  sheriff  for 
not  returning  process,  whether  mesne  or  final ; 
though  the  common  It^w  would  authorize  such 
a  course  of  proceeding.  Clark  v.  Foxcroft,  6 
Greenl.  296. 

294.  It  is  competent  for  the  sheriff  to  make  out 
and  certify  a  return  of  his  doings  under  an  exe-* 
cution,  even  while  an  action  is  pending  against 
him  for  neglecting  to  levy  it,  and  after  he  is  out 
of  office,  tb. 

295.  Where  the  sheriff  justifies  under  final 
process,  it  is  not  necessary  to  show  it  returned,  ib, 

296.  Where,  in  an  action  by  a  judgment  cred- 
itor against  a  sheriff,  the  writ  contained  an  alle- 
gation of  the  misconduct  of  one  of  the  defend- 
ant's deputies  who  served  the  original  writ  on 
the  plaintiff's  debtor,  and  wasted  the  goods  at- 
tached ;  and  of  another  deputy  in  not  serving  and 
collecting  the  execution  ;  and  the  jury  found  the 
latter  deputy  guilty;  and  afterwards  an  action 
was  brought,  for  the  benefit  of  the  latter  deputy, 
in  the  name  of  the  sheriff,  upon  the  bond  of  the 
deputy  who  served  the  writ ;  it  was  holden,  that 
it  was  not  competent  for  the  plaintiff  to  show, 
aeainst  the  record  of  the  former  judgment  against 
him,  that  the  nonfeasance  of  the  deputy  who 
had  the  execution  was  caused  by  the  prior  mis- 
conduct of  him  who  served  the  writ.  'Thatcher  v. 
Young,  3  ib.  67. 

297.  In  an  action  on  the  case,  in  Massachu- 
setts, against  a  sheriff,  for  neglect  of  duty  in  not 
paying  over  surplus  money  arising  from  a  sale 
on  execution,  after  paying  off  previous  attach- 
ments, it  was  held,  that,  in  order  to  bring  a  case 
wiUiin  the  statute  directing  the  application  of 
surplus  money  in  such  cases,  it  is  necessary  to 
aver  that  the  sale  was  made  by  the  sheriff  tfirtute 
officii,  and  that  the  plaintiff's  execution  was  de- 
livered to  the  sheriff  before  he  had  paid  over  the 
surplus  money  to  the  debtor.  Wheeler  v.  WiUard^ 
14  Pick.  486. 

298.  In  Kentucky,  where  an  execution  issues 
to  the  sheriff  of  a  county  different  from  that  in 
which  the  judgment  is  rendered,  the  motion 
against  the  sheriff  for  failing  to  return  it  must 
be  made  in  the  county  where  the  judgment  is 
rendered.    Kennedy  v.  Coleman,  2  Litt.  §. 

299.  In  Connecticut,  a  sheriff  may  be  sued  up« 
on  the  statute  for  neglecting  to  return  an  execu 
tion  issuing  from  th*.  superior  court,  in  any 
county  where  either  party  dwells,  whether  the 
original  judgment  was  rendered  there  or  not. 
Burrows  v.  Fitch,  Kirby,  113.  Huntington  t. 
Lothrop,  1  Root,  90. 

300.  In  an  action  against  a  sheriff  for  not  sell- 
ing property  taken  on  execution,  a  plea,  that  a 
prior  execution  had  been  delivered  to  him,  which 
would  have  absorbed  the  proceeds,  is  bad  on  de- 
murrer. Potts  V.  ComvMnweaJUh,  4  J.  J.  Marsh. 
202. 


440 


SHERIFF. 


301.  But  evidence  to  that  effect  maj  be  intro- 
duced, in  mitic&tion  of  damages.  PiMs  ▼.  Com' 
monwtalih,  4  J.  J.  Marah.  202. 

302.  The  defendant,  a  aheriff,  leyied  an  ezecn- 
tion  of  the  plaintiff's  against  A,  on  property 
which  he  left  in  A's  hands,  who  left  the  state, 
and  failed  to  produce  it  on  the  day  of  sale.  It 
was  shown,  in  defence,  that  there  were  in  the  de- 
fendant's office  executions  against  A  older  than 
the  plaintiff's,  which  would  have  taken  tlie  whole 
of  the  proceeds,  if  the  property  had  been  sold.  It 
was  held,  that  the  plaintiff  had  sustained  no  in- 
jury, and  was  not  entitled  to  recover  in  an  ac- 
tion on  the  case.     Gamt  ▼.  Downa^  Harper,  73. 

303.  Proceedings  against  a  sheriff,  for  failing 
to  make  the  money  on  an  execution,  could  not 
be  instituted,  in  Alabama,  by  motion,  before 
the  sUtute  of  January  12,  1826.  fVUUanu  t. 
M' Broom,  I  Qiew.l^. 

304.  In  such  proceedings,  the  record  must  find 
that  notice  was  given  to  tne  sheriff  that  such  mo- 
tion would  be  made.  Marehkanks  v.  Rogers,  ib. 
148. 

305.  In  proceedings  against  a  sheriff  for  failing 
to  return  an  ezeoution,  parol  evidence  is  admissi- 
ble to  show  such  failure.  Anderson  v.  Cunmng* 
kom.  Minor,  48. 

306.  In  such  proceeding,  the  sheriff  cannot 
object  to  the  execution  as  irregular,  ib, 

307.  The  judgment  against  the  sheriff  and  his 
sureties  should  be  for  the  amount  of  the  execu- 
tion and  interest  from  its  date  to  the  time  of  judg- 
ment.    M'WkorUr  v.  Marrs,  1  Stew.  63. 

308.  If  a  party  is  injured  by  an  improper  re- 
turn  made  by  the  sheriff,  the  remedy  is  by  special 
action  on  the  case,  showing  the  injury  sustained, 
and  the  dams  ^s  are  to  be  according  to  the  loss. 
Sutherland  v.  Cunningkam,  ib.  438. 

309.  An  aXWgation  that  property,  taken  by  a 
sheriff  on  execution,  was  not  sold  for  want  of 
bidders  at  the  auction,  shows  no  cause  of  action 
against  Um*  sheriff.  CommonwedUh  v.  Fuaua,  3 
Litt.  41. 

310.  A*k  order  in  favor  of  a  country  creditor,  in 
KentucVy,  for  a  payment  out  of  the  county  levy, 
ought  *ii  be  drawn  on  the  sheriff,  and  not  on  his 
deput^^,  to  subject  the  sheriff  to  a  motion  for  non- 
payinent.     Camterberry  v.  Kouns,  ib.  449. 

3U.  Notice  of  an  intended  motion  against  a 
sheriff,  for  failing  to  return  an  execution,  is  suffi- 
ciently certain  if  it  describe  the  execution,  with- 
out mentioning  any  indorsed  credit.    Ferinu  v. 
^  BoU,  1  ib.  197. 

312.  In  Kentucky,  upon  a  motion  against  a 
sheriff  for  not  returning  an  execution,  it  is  no  le- 
gal defence,  that  the  debt  has  been  replevied  or 
enjoined.    Kennedy  v.  Coleman,  2  ib.  6. 

313.  In  Kentucky,  a  motion  against  a  sher- 
iff, for  failing  to  pay  money  collected,  must  be 
made  at  the  court  next  succeeding  the  return  of 
the  execution ;  otherwise,  the  remedy  by  motion 
^  lost.     QtUr^  V.  Pratker,  Hardin,  294. 

314.  In  taking  rules  against  several  defendants 
and  their  bail,  or  the  sheriff,  it  is  not  necessary  to 
designate  for  which  defendant  the  bail  or  sheriff 
is  liable.    M'CleUand  v.  Strong,  ib.  522. 

315.  A  constable,  having  an  execution  against 
a  defendant;  residing  in  an  adjoining  county, 
seizes  the  defendanrs  horse  there,  carries  him 
mto  his  own  county,  sells  him,  and  credits  the 
execution  with  the  net  proceeds ;  being  sued  in 
trespass,  he  may  show,  in  mitigation  of  damages, 
that  some  part  of  the  value  went  to  pay  the  debt. 
Board  v.  Head,  3  Dana,  489. 

316.  The  Alabama  sUtute  of  1807,  which  pro- 
vides that  a  defendant  in  execution  shall  hav* 


the  same  remedy  against  a  sheriff,  for  failing  to 
pay  over  an  excess  collected  by  him  on  the  ex- 
ecution, that  a  plaintiff  has  for  failure  to  pay 
over  money  collected,  is  not  to  be  so  construed 
as  to  extend  to  defendants  the  benefit  of  subse- 
quent statutes,  by  which  the  plaintiff's  remedy 
is  modified.     Baylor  v.  SeoU,  2  Port.  315. 

317.  In  proceedings,  under  the  statute  of  Allb> 
bama,  against  a  sheriff,  for  not  collecting  the 
money  due  on  an  execution,  notice  to  the  sheriff 
of  the  **  suggestion  "  to  court  is  not  necessary. 
Kirkmano  v.  Harkms,  1  ib.  22. 

318.  The  statute  remedy  is  not  limited  to  the 
return  term  of  the  execution,  ib. 

319.  It  is  not  a  defence  to  proceedings  against 
a  sheriff,  for  not  collecting  money  under  an  ex- 
ecution, that  **  the  sheriff  was  informed  by  the 
debtor,  and  his  wife  and  neighbors,  that  property 
in  his  possession  belonged  to  his  wife."  Robert" 
son  V.  Beavers,  3  ib.  3o5. 

320.  In  an  action  against  a  sheriff  for  taking 
goods,  the  property  of  the  plaintiff,  the  record  of 
an  attachment  cause,  in  which  the-  plaintiff  is 
neither  party  nor  privy,  nor  its  relevancy  to  the 
issue  bemg  otherwise  shown,  is  not  admissible 
as  evidence  for  the  sheriff.  Bttms  v.  Taylor^ 
ib.  187. 

321.  In  an  action  against  a  constable,  for  tres- 
pass in  carrying  away  corn  of  the  plaintiff,  and 
plea,  that  he  took  it  under  a  distress  warrant 
against  another,  the  warrant  is  admissible  in 
evidence.  MitekeU  v.  FranHin,  3  J.  J.  Marsh. 
477. 

322.  In  an  action  against  an  officer,  the  omis- 
sion of  the  Christian  names  of  the  plainttffii,  in 
a  judgment  rendered  by  a  justice  of  the  peace, 
will  not  render  void  an  execution  in  which  the 
names  of  the  parties  are  fully  set  forth,  and  the 
justice  will  be  permitted  to  explain  any  suck 
errors.     Jennings  v.  Csrt«r,  2  Wend.  446. 

323.  The  creditor's  taking  back  an  execution 
from  an  officer,  so  as  to  prevent  his  completing  a 
levy,  would  discharge  him ;  but  so  doing  after 
there  has  been  neglect,  and  causing  a  partial  levy 
by  another,  is  no  defence  by  the  officer.  WethtT' 
bee  V.  Foster,  5  Verm.  136. 

324.  An  officer,  joining  with  another  in  a 
notice  of  justification,  is  niot  precluded  from  his 
defence  by  such  joinder  in  {ueading.  Jenning* 
V.  Carter,  2  Wend.  446. 

325.  An  officer  sued  for  an  act  done  by  hia 
is  not  entitled  to  the  protection  of  the  statute  of 
New  York,  1  R.  L..155,  unless  the  act  be  done 
in  obedience  to  the  warrant,  and  within  the  ju- 
risdiction of  the  court  issuing  it.  Green  v.  Avm- 
sey,2  Wend.  611. 

326.  In  New  York,  an  action  for  the  penalty 
given  by  statute  against  an  officer  making  de- 
liverance of  property  under  a  writ  of  replevin, 
before  trying  the  validity  of  a  claim  interposed, 
must  be  brought  in  the  names  of  all  those 
making  the  claim.  CoUon  v.  Mett,  15  Wend. 
619. 

327.  In  an  action  against  an  officer  for  not 
seizing  on  execution  the  property  which  he  had 
attached,  and  in  his  return  alleged  to  belong  to 
the  debtor,  it  was  held,  that  the  officer  might 
show  the  property  did  not  belong  to  the  debtor. 
Canada  v.  Somtkwiek,  16  Pick.  5^.  Boynton  v. 
ffUUrd,  10  Pick.  166. 

328.  Where  goods  were  attached  and  delivered 
to  a  receiptor,  who  af^rwards  purchased  them 
of  the  debtor,  subject  to  the  attachment,  held, 
that  the  sheriff,  returning  the  same  goods  as 
attached  on  a  subsequent  writ,  cannot,  in  a  suit 
against  himself,  oontradiot  the  last  reiora ;  bvt 
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he  amy  g^ive  in  evidence  the  eale  to  the  receiptor. 
Denny  ▼.  iyUlard,  11  Pick.  519. 

329.  In  an  action  against  a  sheriff,  for  failure 
to  return  an  execution  in  season,  a  plea,  «» that 
one  of  the  defendants  in  the  execution  had  paid 
off  the  same  to  the  plaintiff  before  the  com- 
mencement of  this  action,"  is  insufficient  to  bar 
the  action.  CmnmonweaUk  y.  Bradley^  4  J.  J. 
Marsh  ..209. 

330.  If  a  sheriff,  sued  in  replevin  for  taking 
goods  on  an  execution,  justify  under  the  ezecu> 
tion,  he  must  aver  that  the  goods  were  the  prop- 
erty of  the  defendant  in  the  execution.  Pkilips 
T.  Harris,  3  J.  J.  Marsh.  121. 

331.  In  New  York,  before  an  attachment 
issues  Ugainst  a  sheriff,  the  proceedings  are  to 
be  entitled  in  the  names  of*  the  parties  in  the 
suit ;  but  after  granting  of  the  attachment,  the 
proceedings  must  be  entitled  in  the  name  of  the 
people.  Folger  ▼.  Hoogland^  5  Johns.  235. 
P€tn^  ▼.  Ferris,  9  ib.  160. 

332.  The  neglect  of  a  sheriff,  in  execution  of 
a  state  treasurer's  extent  against  a  delinquent 
constable,  is  considered  as  happening  in  the 
county  of  the  treasurer's  residence,  though  dif- 
ferent from  that  of  the  sheriff's  precinct.  The 
treasurer's  statute  right  to  issue  an  extent  against 
the  sheriff  for  such  neglect  does  not  take  away 
his  action  at  law  therefor ;  so  that  if  he  recover 
judgment  therein,  sheriff's  bail  cannot  defend  by 
the  non-issue  of  such  extent ;  nor  that  the  ex- 
tent against  the  constable  was  not  seasonably 
issued.  Slate  Treasurer  y.  Kelsey^  4  Verm. 
371. 

333.  One  extent  against  a  sheriff  for  neglect- 
ing to  execute  two  distinct  extents  against  dif- 
ferent persons  .is  suiBtient,  if  the  amount  due 
from  each  is  wt  forth  distinctly.  And  where  the 
sheriff  has  left  his  office,  the  extent  against  him 
may  be  directed  to  his  successor,  and  not  to  the 
high  bailiff.     Siate  Treasurer  v.  fTesiScs,  ib.  215. 

334.  In  an  action  on  the  case  against «  sheriff 
for  failing  to  execute  a  writ,  it  is  sufficient  that 
the  declaration  shows  that  there  was  a  debt  pay- 
able in  future.     Berry  ▼.  Buekkarti,  1  Mis.  418. 

335.  It  is  necessary  to  allege  and  prove  a 
special  demand,  before  a  recoyery  of  10  per  cent, 
damages  can  be  had  against  a  Bneriff,  for  money 
collected  by  him  and  not  paid  oyer.  Pope  y. 
Mays,  ib.  450. 

396.  Parties  and  privies  may  controvert  the 
return  only  in  an  action  against  the  sheriff  for 
false  return.  SlayUm  t.  Chester,  4  Mass.  478. 
BoU  v.  Burnett,  9  Mass.  96.  Estabrook  v.  Hap- 
good,  10  Mass.  313.  Bean  v.  Parker^  17  Mass. 
591. 

337.  If  an  officer  have  an  opportunity  to  levy 
an  execution  in  his  hands  on*  the  body  or  prop- 
erty of  the  debtor,  and  neglects  to  do  it,  but  makes 
a  return  of  nmlta  bona  and  non  est  inventus,  he 
is  liable  to  the  creditor,  in  an  action  on  the  case 
for  a  false  return.  Frost  v.  Dougal^  1  Day, 
128. 

338.  In  an  action  fqy  false  return  of  a  Ji.  fa.^ 
the  return  may  be  alleged  to  have  been  made  on 
the  return  day  of  the  process,  though  actually 
returned  long  after.  Miekaels  v.  Shaw,  12  Wend. 
587. 

339.  In  such  action,  the  execution  is  admissi- 
ble in  evidence,  though  it  do  not  specify  the  day 
on  which  it  is  returnable.  Bosley  v.  Farquar, 
2  Blackf.  61. 

340.  To  render  an  officer  liable  for  a  false  re- 
turn, an  averment  **that  he  &iled  to  make  a 
true  and  correct  return"  is  insufficient.  Com- 
monwealth V.  Bartlsti,  7  J.  J.  Marsh.  161. 
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341.  To  sustain  an  action  against  a  sheriff  for 
a  false  return  of  aji./a.,  the  plaintiff  must  show 
that  there  was  a  judgment  to  authorise  the 
issuing  of  it.  Tombeckbee  Bank  v.  Godbold. 
3  Stew.  240. 

342.  A  memorandum  of  the  amount,  parties, 
and  date  of  the  judgment,  signed  by  the  clerk,  is 
not  sufficient  evidence  of  a  judgment.  A. 

343.  An  action  of  false  return  may  be  brought 
by  one  affected  by  such  return,  though  he  be  not 
a  party  to  the  suit.  Heywood  v.  HUdreth^  9 
Mass.  393. 

344.  Neither  the  insolvency  of  the  execution 
defendant,  nor  the  statute  of  limitations,  can  be 
pleaded  in  bar  to  an  action  against  a  sheriff  for  a 
false  return  of  a  fieri  facias,  Stevens  v.  Beckes^ 
3  Blackf.  68. 

345.  Where  an  officer,  having  a  writ  of  attach- 
ment against  a  party  who  had  removed  out  of  his 
precinct,  falsely  returned  that  he  had  left  a  sum- 
mons at  his  last  and  usual  place  of  abode  in  B., 
being  the  place  of  his  late  residence,  and  judg- 
ment went  by  default,  the  defendant  having  no 
notice  of  the  suit ;  and  afterwards  the  defendant 
obtained  a  grant  of  the  writ  of  review,  which  he 
never  sued  out,  but  sued  the  officer  for  a  ftlse 
return  ;  it  was  holden,  that  the  officer,  though 
liable  for  some  damages,  was  not  liable  for  the 
costs  of  the  application  for  review,  nor  for  the 
amount  of  the  original  judgment,  till  the  latter 
had  been  proved  erroneous  by  a  successfVil  ter- 
mination of  the  action  of  review ;  but  that 
if  the  debt,  on  trial,  should  prove  to  be  due,  the 
officer  might  be  liable  for  the  amount  of  the 
original  costs.     Waterkouse  v.  Oibson,  4  Greenl. 


IV.   Cf  tke  Assignment  of  Prisoners  by  a  Skor^ 

to  kis  Successor, 

346.  Where  an  indenture  of  assignment  of 
prisoners,  from  the  old  to  the  new  sheriff,  speci- 
fied a  suit  by  the  title  of  A,  B,  db  Co.  v.  G,  it 
was  held,  that  this  was  sufficiently  certain  with- 
out giving  the  names  of  all  the  plaintiffs  at 
large ;  it  was  a  sufficient  notice,  of  the  execution 
against  the  prisoner,  to'  the  new  sheriff.  Toi^ 
madge  v.  RUkmond,  9  Johns.  85. 

347.  If,  in  the  assignment  of  a  prisoner  by  a 
sheriff  to  his  successor,  the  writ  on  which  he  was 
arrested  is  not  specified,  the  new  sheriff  is  not 
obliged  to  take  or  detain  the  defendant.  iZtdk- 
ards  V.  Porter,  7  ib.  137. 

346.  And  whether  he  is  responsible  for  a  pris- 
oner assigned  to  him  before  the  return  day  of  the 
writ,  unleBs  the  writ  be  delivered  to  him  — 
^uetre.  ib. 

349.  The  sheriff  who  receives  the  public  jail 
from  his  predecessor,  though  without  a  deed  of 
assignment,  is  responsible,  from  that  period,  for 
the  safe-keeping  of  the  prisoners  there,  as 
if  they  had  been  originally  committed  to  his 
custody.  Stemaker  v.  Marriott^  5  Gill  &  Johns. 
406. 

350.  If  after  the  arrest,  and  before  the  defend- 
ant has  given  bail,  he  is  delivered  over  by  the 
sheriff,  by  whom  he  is  arrested,  to  his  successor, 
the  assignment  will  not  affect  his  right  to  be  dis- 
charged on  giving  bail.  Riekards  v.  Porter,  7 
Johns.  137. 

351.  If  a  sheriff  deliver  to  his  successor  a 
prisoner  arrested  on  mesne  process,  he  should 
also  deliver  him  the  writ ;  and  if  he  does  not,  and 
the  prisoner  is  afterwards  admitted  to  bail,  Uie 
new  sheriff  will  not  be  liable  to  the  plaintiff  for 
act  ghring  notiee  to  him.  ib. 
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V.  Of  Deputies  ana  their  Appointment ;  and  here- 
in of  the  Responsibility  of  the  Sheriff  for  the 
Acts  of  his  Deputies. 

352.  There  are  two  kinds  of  deputien  of  a 
sheriff;  a  general  deputy  or  under-sheriff,  who, 
by  virtue  of  his  appointment,  has  authority  to 
execute  all  the  ordinary  duties  of  the  office  of 
sheriff;  and  a  special  deputy,  who  is  officer  pro 
hoe  vtcs,  to  exeeute  a  particular  writ  on  some 
certain  occasion.  The  former  is  bound  to  take 
an  oath  of  office  and  file  his  appointment,  but  the 
latter  is  not.    Allen  ▼.  Smith,  7  Halst.  159. 

353.  *«  Deputy -sheriff*'  and  *<  under-sheriff*' 
are  used  as  synonymous  terms ;  and  while  the 
sheriff  is  in  the  execution  of  his  office,  the  under- 
sheriff  has  no  more  power  than  any  other  general 
deputy.  Per  Kent,  C.  J.  Tillotson  ▼.  Cheetham, 
8  Johns.  63. 

354.  In  Alabama,  a  sheriff  may  appoint  his 
deputy  by  parol,  as  at  common  law;  and  a  deed 
executed  by  him,  so  appointed,  in  the  name  of 
his  principal,  is  valid.  M '  Gee  y.  Eastis^  3  Stew. 
307. 

355.  Sheriffii'  deputies  are  recognized,  by  the 
statutes  of  Vermont,  as  distinct  officers,  and  their 
doings  should  be  certified  in  their  own  name,  and 
not  in  that  of  the  sheriff.  lUistman  y.  Curtis ,  4 
Verm.  616. 

356.  The  fact  of  filing  a  warrant,  constituting 
a  person  deputy-sheriff,  m  the  clerk's  office,  need 
not  appear  by  an  indorsement  of  the  clerk  there- 
on, but  it  may  be  proved  by  other  evidence. 
Haines  v.  Lindsey,  4  Ham.  88. 

357.  A  deputy-sheriff,  who  is  an  inhabitant  of  a 
town  through  which  a  highway  is  laid  out  by  the 
county  commissioners,  is  incompetent,  by  reason 
of  interest,  to  summon  or  preside  at  the  trial  be- 
fore a  jury  granted  on  the  application  of  a  party 
aggrieved  by  the  doings  of  the  commissioners  in 
locating  the  way  or  assessing  damages.  Merrill 
y.  Berkshire,  11  Pick.  269. 

358.  A  deputy-sheriff  cannot  act  until  sworn 
into  office ;  and  hts  swearing  in  will  not  have  re- 
lation back  so  as  to  validate  previous  acts.  Lee 
y.  Evaul,  Coxe,  283. 

359.  If  a  deputy  dies  after  .executing  a  writ, 
but  without  making  a  return,  the  sheriff  may  cer- 
tify the  doings  of  the  deputy  upon  the  writ,  and 
return  it  to  the  clerk's  office.  IngersoU  v.  Saw- 
yer,  2  Pick.  276. 

3(50.  A  deputy-sheriff  may  have  an  action 
against  another  deputy  of  the  same  sheriff  to  re- 
cover goods  which  they  had  both  attached  for 
different  creditors.  Gordon  v.  Jenney,  16  Mass. 
465.     Thompson  v.  Marsh,  14  ib.  269. 

361.  If  a  person  justify  in  trespass,  under  the 
plea  that  he  was  deputy-sheriff,  he  must  prove  it. 
Hughes  V.  James,  3  J.  J.  Marsh.  699. 

S2.  Though  a  deputy-sheriff,  by  accepting 
the  office  of  a  justice  of  the  peace,  clearly  va- 
cates his  former  office,  yet  his  acts  as  such  depu- 
ty, done  afler  such  acceptance,  are  not  void  as  to 
other  persons.     Wilson  v.  King,  3  Litt.  457. 

363.  A  motion  for  failing  to  pay  over  the 
amount  of  a  list  of  militia  fines  lies  against  the 
deputy-sheriff,  into  whose  hands  it  was  pi^t. 
Helm  V.  Haycraft,  2  Litt.  171. 

364.  On  such  motion,  the  defendant  will  not 
be  permitted  to  show,  from  the  judge  advocate's 
books,  that  the  list  was  incorrect,  ih.  The  plain- 
tiff making  such  motion  must  prove  in  court 
that  he  is  paymaster ;  for  to  the  paymaster,  and 
no  one  else,  is  the  motion  given,  ib. 

365.  Where  the  office  of  sheriff  becomes  vacant 
by  any  cause  except  his  death,  the  nnder-sheriff 


cannot  execute  the  duties  of  sheriff. .  Paddock  v. 
Cameron,  8  Cow.  212. 

366.  His  authority  is  limited  by  the  duration 
of  the  authority  of  his  principal.  Jackson  v.  Col' 
lins,  3  Cow.  89. 

367.  But  he  may  complete  the  levy  of  an  exe- 
cution, partly  executed  before  his  principal  went 
out  of  office,  ib.  Jackson  v.  Tattle,  9  ib.  69.  See 
Welsh  V.  Joy,  13  Pick.  477. 

368.  In  an  action  by  a  deputy-sheriff  on  a 
promise  made  to  him,  by  a  third  person,  to  sur- 
render the  body  of  a  debtor  during  the  life  of  the 
execution,  on  demurrer,  it  was  held,  that  the  action 
might  be  maintained  in  the  name  of  a  deputy ; 
that  there  was  a  sufficient  consideration ;  and  that 
it  was  not  necessary  to  allege  that  there  was  an 
officer  ready  to  receive  the  debtor  at  the  expira- 
tion of  said  term.     Miller  v.  Goold,  2  Tyler,  439. 

369.  Under  the  Virginia  statute  of  February, 
1814,  for  the  sale  of  lands  forfeited  for  non-pay- 
ment of  taxes,  the  deputy-sheriff,  as  well  as  the 
hiffh  sheriff,  is  competent  to  make  such  sales. 
Chapman  v.  Bennett,  2  Leiffh.  329. 

370.  Where  land  is  sold  for  a  sheriff  by  his 
deputy,  for  non-payment  of  taxes,  and  a  con- 
veyance is  made  by  the  deputy,  it  is  indispensa- 
bly necessary,  in  order  to  give  effect  to  the  deed, 
that  it  should  be  proved  that  the  one  is  sheriff, 
and  the  other  his  deputy.  Rockbold  v  Barnes,  3 
Rand.  473. 

371.  A  deputy-sheriff,  who  sells  goods  seized 
by  him  upon  execution,  cannot  himself  be  the 
purchaser  of  the  goods  he  sells.  Perkins  v. 
Thompson,  3.  N.  Hamp.  144. 

372.  But  where  a  deputy  is  plaintiff  in  a  judg- 
ment, he  may  purchase  under  an  execution 
thereon,  directed  to  his  'principal.  Jackson  v. 
Collins,  3  Cow.  89. 

373.  A  sheriff  may  remove  his  deputy  from 
office  at  any  time ;  the  deputy  has  given  bonds  to 
indemnify  the  sheriff,  in  case  of  his  neglect  or 
misconduct,  and  notwithstanding  an  agreement 
between  them  that  the  deputy  should  hold  his 
office  as  long  as  the  sheriff  continued  in  office 
under  his  then  commission.  Hogs  v.  Trigg,  4 
Munf.  150. 

374.  The  deputy  has,  however,  his  remedy,  by 
action  against  the  sheriff,  for  an  undue  exercise 
of  his  power  of  removal.  t6.  * 

375.  A  sheriff  may  rightfully  take  from  his 
deputy  a  bond  to  pay  over  one  quarter  pari  of 
**  all  fees  "  which  he  shall  receive  as  deputy. 
Mattoon  v.  Kidd,  7  Mass.  33.  But  otherwise, 
of  a  bond  to  pay  over  one  third  part.  Farrar  v. 
Barton,  5  ib.  395. 

376.  The  Virginia  statute  requires  a  deputy- 
sheriff  to  add  the  name  of  his  principal,  as  well  as 
his  own,  to  all  mesne  processes  executed  by  him. 
If,  however,  he  fails  to  do  so,  it  does  not  author- 
ise the  entering  of  a  judgment  afainst  him  for 
failinff  to  take  a  bail  bond,  though  individually 
he  is  liable  to  a  penalty  for  that  omission.  Whits 
V.  Johnson,  1  Wash.  159. 

377.  In  Virginia,  a  deputy-sheriff  is  not  liable 
for  failing  to  take  a  bail  Kond ;  and  if,  in  an  ac- 
tion for  such  failure  against  a  deputy-sheriff  and 
another,  judgment  be  entered  against  both,  the 
deputy  may  alone  obtain  a  supersedeas.  Amtis- 
tead  V.  Marks,  1  Wash.  325. 

378.  In  Maine,  a  depu^-sheriff  acquires  a 
special  property  to  himself  in  goods  by  him  at 
tached,  which  the  sheriff  can  neither  divest  nor 
control ;  his  character  essentially  differing  from 
that  of  a  sheriff's  servant,  or  deputy,  in  England. 
Walker  v.  Fozcrqft,  2  Greenl.  270. 

379.  If  one  deputy-sheriff  attach  goodsi  and 
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uiother  deputy  of  the  same  sheriff  atUch  and 
take  the  same  goods  out  of  his  possession,  by 
▼irtoe  of  another  precept  against  the  same  debtor, 
the  depaty  who  made  the  first  attachment  may 
have  trespass  v»  et  armisy  for  this  injary,  against 
the  sheriff  himself.  Walker  v.  Fozcrofty  2  Greenl. 
270. 

380.  Where  the  plaintiff  in  an  action  served 
his  own  writ  by  leaving  a  summons  with  the  de- 
fendant, and  madw.  a  return  of  the  same,  with  an 
attachment  of  property  thereon,  in  the  name  of 
J.  D.,  a  deputy-bAierin',  this  was  held  not  to  be 
<*  pretending  himself  to  be  a  deputy-sheriff,*'  nor 
acting  as  such,  and  therefore  not  indictable  un- 
der statute  of  Maine,  1821,  c.  92,  §  8.  CofiiC$ 
easBy  6  ib.  281. 

381.  In  South  Carolina,  a  deputy-sheriff  is 
authorixed  to  take  bail.  DeliessMne  v.  Bunch, 
Harper,  226. 

382.  No  deputy  can  transfer  his  general  pow- 
ers, but  he  may  constitute  a  servant  or  bailiff  to 
do  a  particular  act ;  hence  an  under-sheriff  may 
depute  a  person  to  serve  a  writ.  Hunt  v.  Bur- 
rd^  5  Johns.  137. 

383.  One  deputy-sheriff  may  covenant  with 
another  deputy  of  the  same  sheriff  to  perform  a 
part  of  his  official  duties ;  and,  on  failure,  he  will 
be  liable  to  an  action  on  the  covenant.  Dujnty 
T.  IHekerson,  Litt.  Sel.  Cas.  163. 

384.  A  deputy-sheriff  who  takes  a  judgment, 
in  the  name  of  the  sheriff,  against  a  purchaser  at 
a  sheriff's  sale,  and  mixes  up  with  such  judg- 
ment a  private  demand  due  to  himself,  cannot 
control  the  judgment :  it  belongs  to  the  sheriff. 
WUscn  V.  Gale,  4  Wend.  623. 

38&.  A  deputy-sheriff  may  sell  lands  on  execu- 
tion, and  execute  a  deed  to  the  purchaser,  as  in 
the  name  of  the  sheriff.  It  is  not  necessary  to 
show  any  special  authority  from  the  sheriff  to  his 
deputy.  Jackson  v.  Davis,  18  Johns.  7.  See 
Harris  v.  Lindsey,  4  Ham.  68. 

386.  In  Illinois,  a  deputy-sheriff  can  only  act 
in  the  name  of  his  principal.  Ryan  v.  Eads, 
Breese,  168. 

387.  In  New  York,  in  general,  an  action  will 
not  lie  against  an  under-sheriff  for  a  breach  of 
duty  in  his  office.  Paddock  v.  Cameron,  8  Cow. 
212. 

388.  But  the  deputy's  promise,  upon  request, 
to  pay  money  which  he  had  collected  for  the 
plaintiff,  will  make  him  personally  responsible  ; 
but  it  must  be  a  clear  and  absolute  promise. 
Tuttle  V.  Love,  7  Johns.  470. 

389.  A  record  of  a  judgment  against  the  sheriff 
is  not  evidence  against  the  deputy  of  any  other 
fact  than  that  a  judgment  was  rendered,  but  not 
that  such  judgment  was  incurred  by  the  default 
of  the  deputy.     Lewis  v.  Knox,  2  Bibb,  453. 

390.  Evidence  of  payment  to  the  deputy-sher- 
iff, on  ea.  sa.,  is  not  sufficient  to  support  the  de- 
fendant's plea  of  payment  on  a  scire  facias,  where 
a  defiuilt  against  the  sheriff  had  been  first  entered. 
Bovce  V.  Young,  3  Har.  &  M'Hen.  84. 

391.  Sheriff  and  deputy  cannot  be  sued  jointly 
for  a  tort  done  by  deputy  alone.  Campbell  v. 
Phdps,  1  Pick.  62. 

3^.  Slight  negligence  in  a  public  officer  ma^ 
make  him  personally  responsible,  where  a  pri- 
vate agent  would  not  be ;  but  where  one  under 
a  special  deputation  undertook  to  discharge  the 
duty  of  a  sheriff  in  a  case,  he  is  responsible,  as 
the  sheriff  would  be  under  similar  circumstances. 
Stephenson  v.  Hillhouse,  Harper,  23. 

id3.  In  Massachusetts,  for  a  breach  or  neglect 
of  duty  by  a  deputy,  an  action  lies  against  the 
sheriff  or  his  deputy,  at  the  option  of  the  plaintiff. 


Draper  v.  Arnold,  12  Mass.  449.    Esty  v.  Chanr 
dlor,  7  ib.  464. 

394.  But  in  Kentucky,  a  sheriff  is  responsible 
for  all  the  official  acts  of  his  deputies;  and  for 
any  nonfeasance,  or  unintentional  misfeasance, 
(as  for  taking  insufficient  security,)  he  alone  is 
liable,  nor  can  an  action  be  maintained  against 
the  deputy.  Murrell  v.  Smith,  3  Dana,  462.  Ow- 
ens  V.  Gatewood,  4  Bibb,  494. 

395.  So,  in  Virginia,  the  high  sheriff  alone  is 
liable  for  the  official  acts  of  his  deputy,  unless  in 
a  case  where  a  special  remedy  is  provided  against 
the  latter.     White  v.  Johnson,  1  Wash.  159. 

396.  But,  in  Indiana,  where  the  authority  of 
the  sheriffs  of  the  several  counties  to  execute  the 
process  of  the  supreme  court  is  neither  conferred 
by  the  sheriff  of  that  court,  nor  subject  to  be  re- 
voked or  abridged  by  him,  he  is  not  liable  for  theii 
conduct.    M' Cruder  v.  Russell,  2  Blackf  18. 

397.  The  sheriff  is  liable,  civiliter,  for  the  acts 
of  his  deputies.  In  law,  the  sheriff  and  his 
deputies  are  considered  one  officer.  Watson  v. 
Todd,  5  Mass.  271.  PerUy  v.  Foster,  9  ib.  112. 
Vinton  v.  Bradford,  13  ib.  114.  Congdon  v. 
Cooper,  15  ib.  10.  Campbell  v.  Phelps,  17  ib.244. 
Jeniry  v.  Hunt,  2  M'Cord,  410.  Hazard  v.  Israel, 
1  Binn.  240.  Moore  v.  Davmey,  3  H.  4&  M.  127. 
Estes  V.  Williams,  Cooke,  413.  Prevntt  v.  J^eal, 
Minor,  386. 

398.  It  is  not  necessary  to  show  a  particular 
warrant  to  the  officer,  nor  that  the  sheriff  adopts 
the  deputy's  acts.     Hazard  v.  Israel,  1  Binn.  240. 

399.  He  is  liable  for  the  act  of  his  deputy  in 
taking  goods  that  do  not  belong  to  the  defendant 
in  an  execution.  Wilbur  v.  Strickland,  1  Rawie, 
458. 

400.  So  he  is  liable  for  the  act  of  his  deputy, 
in  driving,  or  causing  to  be  driven,  one  man's 
property  into  the  lands  of  another,  in  order  that 
he  may  levy  a  distress  warrant  upon  it.  James 
V.  JIf' CvMm,  2  Call,  273. 

401 .  So,  if  a  deputy  of  a  sheriff  attach  goods, 
and  afterwards  neglect  to  deliver  them  when 
legally  demanded,  to  satisfy  the  execution,  the 
sberin  is  liable  for  such  neglect  of  his  deputy, 
although,  at  the  time,  neither  he  nor  his  deputy 
are  in  office.    Morse  v.  Betton,  2  N.  Hamp.  184. 

402.  The  sheriff,  after  his  resignation,  is  liable 
for  acts  of  his  deputy  performed  after  such  resig- 
nation, in  completing  the  service  of  process 
placed  in  the  deputy's  hands  before  the  resigna- 
tion. Lamed  v.  Mien,  13  Mass.  295.  But  see 
Blake  v.  Shaw,  7  ib.  505.  But  see  Canterberry 
V.  Kouns,  3  Litt.  449. 

403.  The  sheriff  is  not  liable  on  contracts  made 
by  his  deputies ;  but  setting  forth  a  promise  of 
a  deputy  to  levy  on  property  turned  out,  does 
not  vitiate,  if  there  be  other  matter  showing  neg- 
lect of  his  official  duty.  Wetherbee  v.  Foster,  5 
Verm.  136. 

404.  No  action  lies  against  a  sheriff  where  his 
deputy  has  been  sued  in  trespass  de  bonis  aspor- 
tatis,  and  execution  levied  upon  the  body  of  the 
deputy,  but  not  satisfied.  Campbell  v.  Phelps,  1 
Pick.  62. 

405.  The  sheriff  is  liable  for  acto  of  his  deputy 
done  under  color  of  office,  whenever  the  deputy 
woald  be  liable  for  the  same  acts.  Knowlton  v. 
Bartlett,  1  Pick.  271.  Marshall  v.  Hosmer,  4 
Mass.  60.  Bond  v.  Ward,  7  ib.  123.  Waterhouse 
V.  Waite,  11  ib.  207.  Tobey  v.  Leonard,  15  ib. 
200.     Smith  V.  Joiner,  1  Chip.  62. 

406.  But  for  personal  torts,  though  committed 
while  about  the  execution  of  such  duties,  the 
deputy  is  liable.     Smith  v.  Joiner,  1  Chip.  62, 

407.  An  action  lies  against  him  for  the  act  of 
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hie  depvty  ia  takinc  more  few  on  leyying  an  exe- 
cution than  are  allowed  by  law;  and  whether 
the  aheriff  reeogntxed  the  act  of  hit  deputy,  it 
■eems,  need  not  be  shown.  M'Iniyr€  t.  TVum- 
buUy  7  Johns.  35. 

408.  The  sheriff  is  liable  for  the  acts  of  his 
deputy  only  so  far  as  they  are  performed  in  the 
ordinary  course  of  his  official  duty.  But  if  there 
be  a  departure  from  the  ordinary  execution  of 
his  office  by  the  deputy,  under  the  instructions 
of  the  plaintiff,  the  sheriff  is  not  responsible. 
Garkam  ▼.  GaU^  7  Cow.  739.  S.  C.  6  ib.  467, 
note, 

409.  Nor  would  the  sheriff's  executing  a  deed 
on  a  sale  of  lands  so  made  by  his  deputy  operate 
to  affirm  the  acts  of  his  deputy,  and  make  them 
his  own  official  acts.  ib. 

410.  An  action  for  money  had  and  received 
can  be  maintained  a^inst  a  sheriff  for  money 
collected  by  his  deputies,  or  suit  may  be  brought 
on  his  bond.     Evans  r.  fiays^  1  Mis.  697. 

411.  But  a  sheriff  is  not  responsible  for  money 
received  by  his  deputy  on  a  case  in  which  the 
execution  had  not  then  been  lodged  in  his  office. 
CkUes  ▼.  Holioway,  4  M'Cord,  164. 

413.  He  is  responsible,  however,  for  money  re- 
ceived by  his  deputy  on  process  erroneous  and 
not  void.     Ptfle  v.  Dunning^  1  Wend.  16. 

413.  Assumpsit  lies  to  recover  from  the  sheriff 
money  collected  by  his  deputy  under  an  execu- 
tion directed  to  the  sheriff  of  another  county. 
fVaiden  v.  Daviaon,  15  ib.  575. 

414.  The  sale  of  property  on  execution,  by  a 
■beriff's  deputy,  is  a  taking  by  the  sheriff  for 
which  he  is  answerable.  GayU  v.  fPetr,  3  Port. 
193. 

415.  Where  a  deputy-sheriff,  on  a  sale  of  lands 
on  a  ji.  /«.,  misdescribed  the  lands  in  his  adver- 
tisement, by  mistake,  and  the  sheriff  was  sued 
for  the  penalty  under  the  statute,  (I  R.  L.  505, 
§  13,)  the  court  vacated  the  sale,  certificate,  &c.^ 
on  motion  of  the  deputy-sheriff,  and  on  his  pay- 
ing the  costs  of  the  motion,  and  on  the  action 
brought  against  the  sheriff.  Wright  v.  Hooker^  4 
Cow.  415. 

416.  A,  being  a  deputy-sheriff  and  also  a  con- 
stable, received  a  writ  for  service  directed  to  the 
sheriff  and  his  deputies  alone,  notwithstanding 
which,  he  served  and  returned  the  writ  as  con- 
stable. The  plaintiff's  counsel,  without  noticing 
the  return,  entered  the  action,  obtained  judgment 
on  default,  and  delivered  the  execution  which 
issued  thereon  to  the  same  officer,  which  was 
afterwards  returned  by  him  in  no  part  satisfied. 
Held,  that  the  sheriff  was  liable  in  case  for  the 
neglect  of  his  deputy  in  not  serving  the  writ. 
Adam$  v.  JewtH^  I  Fairf  426. 

417.  Where  a  deputy-sheriff,  having  a  writ  in 
his  hands  for  service,  undertook  to  receive  the 
money  of  the  debtor,  and  made  no  service  of  the 
writ,  it  was  holden,  that  the  sheriff  was  liable, 
under  a  charge  for  negleetinsr  to  serve  and  return 
the  writ,  to  the  amount  of  Uie  money  and  inter- 
est ;  and  this  without  any  previous  demand  on 
the  officer.     Green  v.  Lowell,  3  Greenl.  373. 

418.  Where  a  deputv-sberiff  has  collected 
money  on  execution,  which  he  has  neglected 
to  pay  over,  the  limitation  of  four  years,  applied 
by  the  statute  of  Maine  of  1821,  c.  62,  to  all  ac- 
tions against  sheriffs  for  the  misconduct  of  their 
deputies,  commences  with  the  return  day  of  the 
execution.  Williams  College  v.  BaUhy  9  Greenl. 
74. 

419.  Therefore,  where  the  amount  of  an  exe- 
cution had  been  collected,  and  the  ezeeution  re- 
t«niable«  more  than  four  years,  but  witbin  that 


period  a  demand  had  been  made  upon  the  deputy 
for  the  money,  and  an  action  brought  against  thie 
sheriff,  to  recover  the  same  with  interest  at  30 
per  cent  under  the  statute  of  Maine  of  1881, 
c.  92,  it  was  held,  that  the  action  was  barred  by 
the  statute  of  limitations,  ib. 

420.  In  an  action  on  the  case  for  deputy's  mis- 
feasance, the  sheriff  is  not  allowed  to  falsify  the 
deputy's  return.  He  can  give  id  evidence  such 
matters  only  as  the  deputy  could  were  the  ac- 
tion against  him.  Gardner  v.  Hosmer^  6  Mass 
325. 

421.  To  charge  a  sheriff  for  a  failure  to  return 
an  execution,  it  is  necessary  to  prove  that  thtt 
person  to  whom  it  was  delivered  was  his  deputy, 
Floumey  v.  Rvbey,  1  J.  J.  Marsh.  560. 

422.  An  incomplete  replevin  bond  in  the  hand- 
writing of  a  deputy  is  admissible,  in  an  action 
against  the  sheriff,  to  prove  that  the  execution 
was  in  the  hands  of  the  deputy,  and  when.  Bell 
V.  Commonwealth,  ib.  550. 

423.  If  it  appear  that  a  person  has  acted  gen- 
erally as  a  deputy-sheriff,  with  the  sheriff's 
knowledge  and  consent,  the  sheriff  is  liable  for 
the  official  acts  of  such  person,  though  he  may 
not  have  given  him  any  express  authority.  B«** 
ley  V.  Farptar,  2  Blaokf.  61. 

424.  In  an  action  against  a  sheriff,  for  defonit 
of  a  person  alleged  to  be  his  deputy,  the  return 
of  the  latter  is  not  evidence  that  he  is  such. 
Slaughter  v.  Barnes^  3  A.  K.  Marsh.  412. 

4&.  But  the  admission  of  the  sheriff  is  suffi- 
cient evidence  of  the  deputaUon.  DsHessdime  v. 
Bunch,  Harper,  226. 

4%.  The  declarations  and  confessions  of  a 
deputy-sheriff,  made  to  the  attorney  of  the  plain- 
tiff, in  answer  to  inquiries  made  relative  to  an 
execution  delivered  to  snch  deputy  to  be  exe- 
cuted, and  while  the  execution  was  in  force,  are 
admissible  evidence  to  charge  the  sheriC  MoU 
V.  Kip,  10  Johns.  478. 

427.  In  an  action  against  a  sheriff^  for  iioii- 
feasanee  of  one  of  his  deputies,  it  was  proved  thai 
the  plaintiff  had  put  the  claim  into  the  hands  of 
his  attorney,  to  be  applied  to  the  payment  of  a 
debt  which  he  owed  the  attorney ;  that  the  at- 
torney died,  and  the  officer  paid  the  amount  of 
the  execution  to  the' administratrix  of  the  attor- 
ney. It  was  held  a  sufficient  defence.  Kdlogg 
V.  WiUiams,  Kirby,  316. 

428.  In  an  action  in  New  Hampshire,  against 
a  deputy-sheriff  of  Vermont,  for  neglect  of  duty, 
it  was  held,  that  as,  by  the  laws  of  Vermont,  an 
action  would  not  lie  against  a  deputy^sheriff  for 
breach  of  duty,  such  action  could  not  be  sus- 
tained in  the  courts  of  New  Hampshire.  WUssn 
V.  Rich,  5  N.  Hamp.  456. 

429.  Where  two  deputies  of  a  sheriff  bad  made 
simultaneous  attachments  of  the  same  property 
in  favor  of  different  creditors,  and  an  action  was 
brought  by  one  creditor  against  the  sheriff  for 
neglect  of  duty  by  one  deputy  in  not  retaining 
one  half  the  proceeds  upon  execution,  to  satisfy 
the  execution  held  by  the  other  deputy,  who  had 
given  him  notice,  at  the  time  of  the  sale,  of  said 
simultaneous  attachment,  and  had  demanded  one 
half  the  proceeds  of  the  sale,  it  was  held,  that 
the  plaintiff  should  have  averred  that  the  depu- 
ty who  made  the  sale  had  surplus  funds  in  his 
hands  at  the  time  of  the  demand  ;  that  the  plain- 
tiff's execution  had  been  delivered  to  him,  and 
that  it  had  been  returned  into  court.  Whsdsr  t. 
WiUard,  14  Pick.  486. 

430.  It  is  error  to  give  judgment,  in  favor  of  a 
principal  sheriff,  against  his  deputy,  where  the 
latter  makes  default,  without  establishing  the 
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elftim  by  evidence.  Lamuion  t.  Seott,  3  A.  K. 
Manh.  172.     Tntkue  ▼.  liomas,  ib.  173. 

431.  In  the  proceedinffe  under  the  Virginia  aet 
of  1792,  the  sheriff  cannot  recover  of  his  depn^ 
more  than  the  amount  of  the  money  which  such 
deputy  had  received  on  execution,  although  the 
judgment  which  the  creditor  may  have  recovered 
against  the  sheriff  himself,  on  account  of  the  fail- 
ure of  his  deputy,  may  be  ibr  a  greater  amount 
Drew  V.  Anderson,  1  UalJ,  51. 

433.  A  sheriff,  against  whom  judgment  has 
been  obtained  on  account  of  the  misconduct  of 
his  deputy,  may  maintain  a  motion  against  him, 
under  the  Virgmia  act  of  1793 ;  and  may  support 
such  motion  by  his  own  oral  testimony.     SkeUon 

V.  Ward,  ib.  538. 

433.  A  judgment  was  rendered  against  a  sher- 
iff, for  an  alleged  default  of  his  deputy,  which 
was  erroneous  as  to  the  law,  and  unjust  as  to  the 
merit.  The  sheriff  made  no  defence  in  the  suit, 
and  did  not  give  his  deputy  any  notice  of  the  pro- 
ceedings. Held,  that  the  sheriff  could  not,  in  such 
case,  recover  the  amount  of  the  judgment  from 
his  deputy.     Fletcher  v.  Ckapmmn,2  Leigh.  560. 

434v  A  sheriff,  against  whom  a  judgment  is 
rendered  for  the  default  or  misconduct  of  his 
deputy,  cannot  recover  against  such  deputy,  on 
motion,  judgment  for  greater  damages  than  have 
been  recovered  against  himself.  He  is,  however, 
entitled  to  recover,  in  addition  to  the  original  judg- 
ment, coroner's  commissions  included  m  a  forth- 
coming bond,  costs  of  a  judgment  on  that  bond, 
and  costs  and  damages  on  appeal,  until  its  final 
affirmance.     Stowers  v.  Smiik,  5  M nnf.  402. 

435.  On  motion  by  a  sheriff,  against  his  deputy, 
to  recover  the  amount  of  a  judgment  rendered 
by  a  county  court  against  him  for  the  misconduct 
of  such  deputy,  it  was  proved,  by  the  record,  that 
bail  taken  by  the  deputy  was  objected  to  in  the 
clerk*s  office ;  and,  at  the  next  court,  without  any 
decision  by  the  court  as  to  the  sufficiency  of  the 
bail,  an  office  judgment  against  the  deputy  and 
sheriff  was  set  aside,  payment  being  pleaded  in 
the  name  of  the  sheriff,  afler  which  a  final  judg- 
ment was  rendered  by  nam  sum  informaims.  It 
was  also  proved,  by  the  testimony  of  the  coun- 
sel, that  he  had  set  aside  such  office  judgment,  at 
the  request  of  the  deputy,  and  had  no  communi- 
cation with  the  sheriff  during  the  pendency  of 
the  suit.     Such  evidence  was  held  anfficient.  ih, 

'401.  

VI.  Of  iht  Service  of  a  Writ  by  the  Sheriff  or 

his   Deputy,  and  when  Service  must  be 
made  by  a  Coroner, 

See  CoRORKR.    Abatehbnt,  VII. 

436.  Where  a  aheriff  is  the  plaintiff,  his  service 
of  the  writ,  eVen  by  deputy,  is  void.  May  v. 
Walters,  2  M'Cord,  470. 

437.  Nor  can  a  deputy  serve  an  execution  in 
favor  of  his  principal.  Chamhers  v.  Thonuu,  3 
A.  K.  Manh.  536. 

438.  Neither  the  sheriff  nor  his  deputy  can 
serve  a  writ  on  a  town  of  which  he  is  a  ratable 
inhabitant.  Essex  v.  Prenti»s,  6  Verm.  47.  Fair- 
field  V.  Hale,  8  ib.  68. 

439.  But  an  officer  may  serve  a  writ  in  favor 
of  a  town  of  which  he  is  an  inhabitant ;  this  not 
being  a  disqualifying  interest  under  the  judiciary 
act  of  Vermont.  Sdeetmen  of  Windsor  v.  Jacob, 
1  Tyler,  241. 

440.  In  South  Carolina,  the  district  sherrffii 
cannot  serve  any  process  relative  to  tiie  county 
•ourU.     Stewart  v.  ChUds,  1  Bay,  362. 

441.  The  city  coroner  is  the  j»roper  officer  to  | 


serve  a  writ  on  the  city  sheriff  of  Charleston, 
S.  C.    JVOZsr  V.' Femfon,  3  M'Cord,  11. 

442.  Where  a  sheriff  is  a  party  interested  in  a 
writ  of  error,  the  citation  must  be  directed  to, 
and  served  by,  the  coroner.  And  a  return  of 
service  on  a  co-defendant  by  the  sheriff  will  not 
affect  the  sheriff  as  to  notice.  Sewall  v.  Bates,  2 
Stew.  462.     Rope  v.  Stout,  1  ib.  375. 

443.  Writs  de  komine  replegiasuLs,  and  of  forci* 
ble  entry  and  detainer,  can  only  be  served  by 
the  sheriff,  and  not  by  his  deputy.  Wood  v.  RosSf 
11  Mass.  271. 

444.  All  writs  of  inquiry  may  be  executed  by 
a  deputy  of  the  sheriff,  except  where  the  sher- 
iff is  directed  by  statute,  or  the  writ  itself,  to 
execute  it  in  person.  JiUotson  v.  Cheetham,  2 
Johns.  63. 

445.  The  writ  of  o^  auod  damnum,  issued  upon 
an  application  for  the  building  of  a  mill,  in  Vir- 
ginia, may  be  executed  by  the  deputy-sheriff. 
Wroe  V.  Harris,  2  Wash.  126.  Gay  v.  Caldwell^ 
Hardin,  63. 

446.  A  deputy-sheriff  cannot  execute  a  fieri 
facias  which  issued  in  his  own  favor.  ChamherB 
V.  Thomas,  1  Litt.  268. 

447.  Where  a  coroner,  who  was  also  a  deputy 
sheriff,  was  sued  for  neglect  of  his  duty  as  a  cor* 
oner,  service  of  the  writ  on  him  by  another  dep. 
uty  of  the  same  sheriff  was  holden  to  be  bad. 
Brown  v.  Gordon,  1  Greenl.  165. 

448.  The  statute  of  Massachusetts  of  1817,  c. 
13,  removes  the  disability  of  a  deputy-sheriff  to 
serve  process  in  which  the  town  wnere  he  re- 
sides is  a  party,  not  only  from  the  deputy  resi- 
dent in  such  town,  but  from  the  sheriff,  and  from 
all  his  other  deputies.  Bristol  v.  Marblehead^ 
ib.  82. 

449.  In  an  action  against  a  banking  company, 
in  which  a  deputy-sheriff  is  a  stockholder,  Uie 
writ  may  be  served  by  another  deputy  of  the 
same  sheriff,  within  the  statute  of  Massachusetts 
of  1821,  e.  92.  Jidams  v.  Wiscasset  Bank,  ib. 
361.  

VII.   Of  Bonds  for  Prison  Limits,  and  of  Actions 
against  Sheriffs  for  Escapes, 

See  EscAPB.    Poor  Debtors. 

450.  A  sheriff  shall,  at  his  own  risk,  take  such 
bail  for  prisoners  admitted  to  the  liberties  of  the 
jail-yard  as,  in  case  of  escape,  shall  be  sufficient 
to  satisfy  a  judgment  in  favor  of  the  creditor,  in 
money.    VdaU  v.  Rice,  1  Tyler,  213. 

451.  A  sheriff  may,  after  he  has  committed  to 
the  jailer  a  prisoner  arrested  on  execution,  take 
from  h'un  a  bond  for  the  prison  rules,  or  receive 
the  money  or  property  to  satisfy  the  execution, 
and  discharge  the  prisoner.  Prather  v.  Beeler,  3 
Bibb,  375.  M'Meekinr.  Foster,  ih.  48,  FieUy, 
Slaughter,  1  ib.  160.  See  Bams  v.  WHUams,  2 
ib.  562. 

452.  Where  the  statute  provided  that  ««no 
judgment  shall  be  entered  against  a  sheriff  for 
an  escape,  unless  the  jury  expressly  find  that 
the  escape  was  with  the  consent  of  the  sheriff/' 
and,  in  an  action  against  a  sheriff  for  an  escape, 
the  sheriff,  by  his  plea,  admitted  that  the  escape 
was  with  his  consent,  and  the  only  issue  ten- 
dered was,  whether  the  escape  was  produced  bv 
the  order  of  the  plaintiff's  attorney,  on  which 
issue  the  jury  found  for  the  plaintiff,  it  was  held, 
that  judgment  should  be  entered  against  the 
sheriff.     MMe  v.  BeaUy,  2  Bibb,  507. 

453.  Where  a  defendant  is  surrendered  by  his 
special  bail  in  open  court,  and  prayed  in  custody 
of  the  jailer  by  the  |iUinJ^'s  aUomey,  the  jailer 
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IS  liable  to  the  plftintiff  in  case  qf  his  escape,  al- 
though no  execution  has  issued  against  him. 
CorMnanweattk  v.  Dtden,  4  Bibb,  316. 

454.  The  fact,  that  the  plaintiff  offered  no  secu- 
rity for  the  prison-fees,  does  not  excuse  the  jailer, 
if  the  defendant  had  property  sufficient  to  pay 
them.  ib. 

455.  Where  a  debtor  gives  the  jailer  a  bond  for 
the  prison  limits,  and  escapes,  it  is  the  jailer's 
duty  to  assign  the  bond  to  the  creditor.  Bams 
T.  Williams,  2  ib.  562. 

456.  In  an  action  against  the  jailer  for  refusal 
to  assign  such  bond,  the  declaration  must  allege 
an  escape  ;  and  an  allegation  that  the  debtor  de- 
parted the  prison  limits,  *'  contrary  to  the  condi- 
tion of  the  bond,"  is  insufficient,  ib. 

457.  A  bond,  ffWen  by  a  debtor  to  the  sheriff 
for  the  prison  liberties,  cannot  be  assigned  until 
a  breach  of  such  bond.  Briggs  y.  Cramer,  2 
South.  498. 

458.  If  the  condition  of  a  bond  for  the  prison 
limits  substantially  conforms  to  the  form  pre- 
scribed by  statute,  it  is  sufficient,  though  there 
may  be  a  verbal  difference.  Camp  v.  Allen,  7 
Hafst.  1. 

459.  The  plaintiff,  in  a  suit  on  a  bond  given 
for  the  jail  liberties,  is  prima  facie  entitled  to 
recover  the  whole  debt  due  in  the  original  suit, 
add  at  least  as  much  as  he  has  lost  by  Uie  escape. 
Kellogg  V.  Monro,  9  Johns.  300. 

460.  In  debt  on  a  bond  conditioned  to  keep 
within  the  prison  limits,  a  plea  in  bar,  admitting 
that  the  defendant  had  walked  out  of  the  limits, 
but  alleging  the  plaintiff  (the  sheriff)  had  sus- 
tained no  damage  thereby,  is  bad  on  demurrer. 
Camp  V.  Allen,  7  Halst.  1. 

461.  In  New  York,  the  bonds  given  to  sheriffs 
for  the  liberties  are  for  their  indemnity  only,  and 
neither  the  sheriff  nor  his  assignee,  in  case  of  as- 
signment under  th6  act  of  18(^,  can  recover  on 
such  bond  without  showing  that  he  has  been  in- 
jured.    Barry  v.  Mandell,  10  Johns.  563. 

462.  And,  to  an  action  on  such  bond  by  the 
sheriff  or  his  assignee,  it  is  a  good  plea  in  bar, 
that  the  prisoner  returned  before  suit  brought,  ib. 

463.  But  even  if  this  construction  of  the  act  of 
1809  is  not  well  founded,  yet  the  act  of  1810  is, 
so  far,  a  virtual  repeal  of  the  provisions  of  the 
former  acts ;  for  the  recaption  on  fVesh  pursuit, 
or  voluntary  return  before  action  brought,  being 
a  good  defence  to  the  sheriff  in  an  action  for  an 
escape,  it  is  equally  a  good  defence  for  the  pris- 
oner and  his  sureties,  in  a  suit  against  them  by 
the  sheriff  or  his  assignee,  on  the  oond.  ib. 

464.  In  declaration  on  a  bond  to  keep  within 
the  prison  limits,  if  the  breach  assigned  is  ac- 
cording to  the  sense  and  substance  of  the  con- 
dition, it  is  sufficient.    Camp  v.  Allen,  7  Halst.  1. 

465.  By  the  New  York  act  of  1801,  relative  to 
jails,  the  liberties  sre  merely  an  extension  of  the 
walls  of  the  prison  ;  and  if  Uie  prisoner,  who  has 
given  bond  to  the  sheriff  for  the  liberties,  volun- 
tarily goes  beyond  the  limits,  his  bond  is  for- 
feited, and  the  sheriff  may  retake  him  on  fresh 
pursuit,  and  recommit  him  to  close  custody,  or 
Dring  his  action  on  the  bond.  Jansen  v.  HiUon, 
10  Johns.  549.     Barry  v.  Mandell,  ib.  563. 

466.  And  where  such  prisoner  goes  beyond 
tlie  limits  without  privity  or  consent  of  the 
sheriff,  in  an  action  against  the  sheriff  for  an 
escape,  he  may  plead,  as  at  common  law,  a  re- 
caption  on  fresh  pursuit,  or  voluntary  return 
before  suit  brought,  in  bar,  in  tlie  same  manner 
as  if  there  had  been  no  liberties  established,  and 
the  escape  had  been  fr6m  the  walls  of  the  pris- 
on, ib.    The  duty  of  sheriffs  as  to  escapes,  and 


their  defence  of  recaption  and  voluntary  return 
before  suit  brought,  remain  the  same,  in  New 
York,  as  before  the  statute  relative  to  jail  liber- 
ties, and  that  of  1610.  ib. 

467.  A  prisoner  having  the  liberties  is  bound, 
at  his  peril,  and  at  the  risk  of  his  sureties,  to 
keep  within  them ;  and  if  the  lines  are  in  any 
part  vsgue  and  indefinite,  he  should  confine  him- 
self within  the  places  where  they  are  not  so. 
Kip  V.  Brigkam,  7  ib.  168. 

468.  Where  tiie  limits  of  the  liberties,  as  de- 
scribed in  the  map  and  survey  on  record,  are 
uncertain  and  contradictory,  it  seems  that  the 
reputed  limits  are  the  best  evidence  of  the  ac- 
tual limits.     Ballou  v.  Kip,  ib.  175. 

469.  But  the  sheriff  is  not  bound  to  take  bonds 
of  a  prisoner  for  jail  liberties  until  the  liberties 
are  defined,  according  to  law.  BisseU  v.  Kip,  5 
ib.  89. 

470.  The  liberties  having  been  appointed,  it  is 
the  duty  of  the  sheriff  to  take  the  bond  of  a  pris- 
oner for  them.  It  is  not  his  duty  to  ascertain  the 
lines,  but  it  is  the  duty  of  the  prisoner  to  ascer- 
tain and  observe  them.  Kip  v.  Brigham,  7  ib. 
168. 

471.  The  limits  or  liberties  of  the  jail  are  con- 
sidered  as  an  extension  of  the  walls  of  the 
prison,  and  a  return  within  the -limits  is  the 
same  as  a  return  within  the  jail.  Peters  v.  Hen." 
ry,  6  ib.  121. 

472.  A  bond  for  keeping  the  prison  limits, 
taken,  by  the  jailer  of  a  county,  from  a  debtor 
confined  on  process  issued  fVom  a  United  States 
court,  is  void.  Moore  v.  Allen,  3  J.  J.  Marsh. 
612.    i6.  7ib.  651. 

473.  If  a  debtor,  committed  to  the  prison  rules, 
depart  thence,  however  innocently,  from  igno- 
rance of  the  real  boundaries,  however  short  the 
distance  and  sudden  his  return,  his  bond  is  for- 
feited.   Crump  V.  Bennett,  2  Litt.  209. 

474.  There  is  no  cause  of  action  against  a 
sheriff  on  a  prison  bond  until  after  demand 
made.  AVm  damnifieatus  is  not  a  sufficient  plea 
to  an  action  by  the  sheriff  on  such  bond ;  the  other 
obligatory  parts  of  the  bond  must  be  met  by  the 
plea.  A  special  statute,  that  the  escape  of  the 
prisoner  shall  not  be  a  breach  of  such  bond,  is 
unconstitutional,  and  prima  facie  the  rule  of 
damages,  in  such  case,  is  the  whole  debt.  Keith 
V.  Ware,  2  Verm.  174,  517. 

475.  In  New  York,  the  bond  for  the  jail  liber- 
ties may  be  taken  under  the  statute,  in  double 
the  amount  of  the  execution,  together  with  the 
sheriff's  fees  for  poundage.  Smith  v.  Jansen,  8 
Johns.  111. 

476.  The  right  of  action  on  a  jail  bond  is  in 
the  sheriff  until  shown  out  of  him  by  assignment ; 
so  that,  to  a  plea  of  a  release  from  him,  a  replica- 
tion that  he  had  no  equitable  interest  therein  is 
insufficient.     Weeks  v.  Stevens,  7  Verm.  72. 

477.  If  a  sheriff  permit  a  prisoner  to  have  lib- 
erty of  the  yard  on  his  giving  bond,  according  to 
law,  for  **  double  the  sum  for  which  he  was  im- 
prisoned," if  such  sum  does  not  include  the  offi 
cer's  fees  for  commitment,  it  is  sufficient,  and 
such  officer  is  not  liable  in  debt  for  the  escape. 
Gordon  v.  Edson,  2  N.  Hamp.  152. 

478.  A  sheriff  cannot  recover  on  a  bond  given 
him  that  a  prisoner  should  keep  the  limits,  where 
his  escape  was  with  consent  and  approbation  of 
the  jailer.    Huntington  v.  Williams,  3  Conn.  427. 

479.  The  sheriflT  han  no  control  over  the  body 
of  a  debtor,  afler  he  has  given  bond  for  the  lib 
erty  of  the  yard,  except  in  cases  specified  in 
statute  of  Maine  of  1822,  c.209.  Codman  v.  Lots' 
ell^  3  Greenl.  52. 
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480.  After  the  ezeoation  of  a  bond  for  the 
debtor's  liberties,  the  sheriff  is  not  liable  if  the 
debtor  escape.    Palmer  v.  SawtM^  ib.  447. 

481.  If  a  sheriff  famish  such  acoommodation 
to  one  arrested  and  committed  by  him  whereby 
an  escape  is  made,  the  sheriff  is  responsible,  as 
bail  would  be  under  similar  circamstanees.  Love 
V.  M 'Mister,  4  Hayw.  65. 

482.  A  sheriff  is  liable  for  the  escape  of  one 
placed  in  his  custody,,  though  the  prisoner  was 
insoWent.  WblvertoH  ▼.  ComjnomoeaUh.  7  8.  db 
R.  273. 

483.  Where  a  sheriff,  sued  for  an  escape,  does 
not  avail  himself  of  a  good  defence,  known  to 
him  at  the  time,  he  acts  at  his  own  peril ;  and 
though  the  sureties  on  the  limit  bond  knew  of 
the  suit,  they  are  not  liable  on  their  bond.  Ran- 
som V.  Keyes^  9  Cow.  128. 

484.  In  an  action  against  a  sheriff  for  an  es- 
cape of  a  debtor  taken  on  execution,  the'  sheriff 
cannot  excuse  himself  by  proving  that  the  jail 
was  insufficicQt,  the  county  beine  liable  to  in- 
demnify him,  if  the  escape  weie  for  that  cause. 
Richardson  v.  Spencer,  6  Ham.  13.  Commissioners 
V.  BuU,  2  ib.  348. 

485.  In  an  action  against  a  sheriff  for  the  es- 
cape of  a  debtor  held  on  final  process,  the  de- 
fendant may  show  that  the  debtor  had  no  prop- 
erty, in  mitigation  of  damages,  on  the  general 
issue.     Richardson  v.  Spencer,  6  ib.  13. 

486.  In  Kentucky,  in  a  suit  against  a  sheriff 
for  an  escape,  a  verdict  that  he  suffered  the  pris- 
oner **  voluntarily  and  neffligently  to  escape  "  is 
not  sufficient  to  satisfy  die  requisitions  of  the 
sUtute.     Grimes  v.  Butler,  1  Bibb,  192. 

487.  For  a  mere  involuntary  escape  on  the 
part  of  the  prisoner,  as  by  accidentally  or  inad- 
vertently going  beyond  the  liberties,  which  were 
bounded  by  an  imaginary  line,  and  returning 
immediately  before  action  brought,  the  sheriff  is 
not  liable.  BaUou  v.  Kip,  7  Johns  175.  Kip  v. 
Babcock,  ib.  178.     Peters  v.  Henry,  6  ib.  121. 

488.  Under  the  Maryland  act  of  1818,  c.  208, 
a  commitment  of  a  slave  to  jail,  by  a  justice  of 
the  peace,  at  the  request  of  his  owner,  for  real 
or  supposed  offences  against  him,  to  be  there 
supported  at  the  expense  of  the  owner,  when 
such  commitment  is  not  made  at  the  instance  of 
a  party  engaged  in  the  traffic  of  buying  and 
selling  slaves,  is  to  be  regarded  as  made  in 
due  course  of  law,  and  the  sheriff  is  liable  for 
the  escape  of  such  slave.  Slemaker  v.  Marriott, 
5  Gill  db  Johns.  406. 

489.  Nor  does  it  exonerate  the  sheriff,  in  such 
case,  that  the  jail  in  which  the  slaye  is  confined 
is  out  of  repair,  ib, 

490.  Where  the  bond,  taken  by  a  new  sheriff, 
for  his  security  on  granting  the  liberties  of  the 
<ail  to  a  prisoner  in  execution,  stated  the  amount 
of  the  execution  for  which  he  was  in  custody, 
it  was  held,  in  an  action  for  an  escape,  against 
the  sheriff,  that  such  statement  was  concluaive 
as  to  notice  to  the  sheriff  of  the  true  sum, 
before  the  escape.  TaUmadge  v.  Richmond,  9 
Johns.  85. 

491.  In  order  to  charge  a  sheriff  for  an  escape, 
it  is  sufficient  evidence,  prima  fade,  on  the  part 
of  the  plaintiff,  that  the  prisoner  was  seen  at 
large  walking  in  the  streets.  Steward  v.  Kip,  7 
ib.  165. 

492.  By  the  New  York  act  of  sess.  33,  c.  187. 
§  3,  sheriffip  were  permitted  to  plead  recaption 
or  voluntary  return  to  an  action  for  an  escape,  as 
at  common  law ;  but  the  act  has  not  a  retrospec- 
tive -peration,  so  that  a  sheriff  cannot  avail  him- 


self of  those  pleas,  in  actions  commenced  before 
that  statute  was  passed.  Dash  v.  Van  Kleeek^ 
ib.  477. 

493.  After  recovery  against  the  sheriff  for  an 
escape,  in  an  action  by  him  against  the  sureties 
on  the  bond,  he  is  entitled  to  recover  the  costs  of 
defending  the  suit  against  him,  as  part  of  the 
damages.     Kip  v.  Brtgham,  ib.  168. 

494.  In  an  action  a^inst  a  sheriff  for  an  es- 
cape, he  gave  notice  of  the  suit  to  the  prisoner's 
sureties,  who,  in  conjunction  with  the  sheriff, 
defended  it,  and  judgment  was  given  against  the 
sheriff.  In  an  action  by  the  sheriff  against  the 
sureties,  on  the  bond  for  his  indemnity,  the  for- 
mer judgment  is  conclusive  evidence,  and  the 
defendants  cannot  controvert  the  fact  of  escape. 
ib.  6  Johns.  158.    S.  C.  7  ib.  168. 

495.  Where  an  action  is  brought  against  a 
sheriff  for  an  escape,  the  court  will  stay  execu- 
tion on  the  judgment,  to  allow  the  sheriff  time  to 
bring  his  action  on  the  bond,  under  the  New 
York  stotute  of  sess.  31,  c.  148,  §  2.  M'Intire 
V.  Woods,  5  ib.  357.  Interest  is  not  recoverable 
of  the  sheriff  for  the  time  of  such  stay.  ib. 

496.  In  an  action  by  a  sheriff,  after  a  verdict 
has  been  recovered  against  him  for  an  escape,  on 
the  bond,  the  postea,  without  the  judgment,  is 
evidence  to  prove  the  recovery  and  actual  dam- 
ages, at  least,  if  not  the  escape.   Kip  v.  Brigham^ 

7  ib.  168. 

497.  It  seems  that  a  special  action  on  the  case 
will  not  lie  against  a  jailer,  at  the  suit  of  the 
sheriff,  for  a  negligent  escape ;  but  that,  if  the 
sheriff  has  omitted  to  take  a  bond  of  indemnity, 
the  jailer  is  answerable  to  him  only  in  assumpsit 
on  his  implied  undertaking  to  serve  the  sheriff 
with  diligence  and  fidelity.     Kain  v.  Ostrander^ 

8  ib.  207. 

498.  If  a  sheriff  suffer  a  voluntary  escape  on 
an  execution,  the  creditor  can  give  his  consent 
to  the  officer  to  sue  out  an  alias  execution,  and 
attach  the  property  of  the  debtor,  and  such  con- 
sent may  be  given  by  parol  and  by  the  creditor's 
attorney.     Cheever  v.  Mirrick,  2  N.  Harap.  376. 

499.  And  if,  after  such  an  escape,  the  attorney 
take  a  note  of  the  sheriff,  for  the  amount  of  the 
execution,  without  agreeing  that  it  shall  be  pay* 
ment,  and  without  giving  a  discharge  of  the  exe* 
cution,  it  is  no  bar  to  his  authorixing  the  sheriff 
to  take  out  an  alias,  for  his  benefit,  ib. 

VIII.    Of  Sheriffs  Fees. 

500.  A  sheriff  who  arrests  a  debtor,  and  com 
mits  him  to  prison,  by  virtue  of  an  execution,  is 
entitled  to  poundage.     Bumham  v.  Bank,  5  ib. 
446. 

501.  The  sheriff  is  entitled  to  poundage  on  a 
ca.  sa.  on  serving  the  execution,  and  he  has  a 
right  to  call  on  the  attorney  for  it  without  re- 
sorting to  the  party.  Adams  v.  HopAnn«,  5  Johns. 
252.    Ousterhout  v.  Day,  9  ib.  114. 

502.  Admitting  that  the  sheriff  may  look  to 
the  client,  in  the  first  instance,  for  his  fees,  yet, 
if  he  sues  the  attorney  without  demanding  them 
of  the  client,  he  thereby  determines  his  etection, 
and  cannot  afterwards  resort  to  the  client.  Otu- 
terhout  v.  Day,  9  Johns.  114. 

503.  If,  after  a  jury  has  been  summoned  for 
the  circuit,  but  before  the  return  day  of  the  vs- 
nire,  the  sheriff  goes  out  of  office,  he  is  entitled 
to  the  fees  for  summoning  the  jury,  but  not  for 
returning  the  venire.  Woods  v.  Odfson,  6  Johns. 
125. 

504.  Where  a  sheriff  sells  property  and  realizes 
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a  pmrt  only  of  the  debt,  he  is  entitled  to  commie* 
siont  only  on  the  anm  made.  Bryan  v.  Buekmat* 
tert  Breese,  App.  22. 

505.  If  a  sheriff  arrest  a  person  while  privi- 
leged from  arrest,  such  service  being  irregular 
and  void,  he  is  not  entitled  to  any  fees.  ^f*gg 
V.  Swart^  10  Johns.  93. 

506.  A  sheriff  is  entitled  to  poundage  on 
money  paid  to  satisfy  an  execution,  where  he 
has  actually  received  and  paid  the  money  over> 
but  not  where  the  defendant  pays  the  money  over 
to  the  plaintiff  himself.  Fisnes  v.  Bmdi  9f  Co" 
IwmhuM^  2  Ham.  214. 

507.  The  sheriff,  in  New  York,  en  admitting  a 
defendant  to  the  liberties  of  the  jail,  can  only 
charge  thirty>seven  and  a  half  cents  for  his  fees. 
Merchant  v.  Mason^  2  Wend.  601. 

508.  In  New  Hampshire,  the  lee  of  a  sheriff 
for  attaching  property  is  fixed  bv  statute,  and  no 

r eater  fee  can  be  demanded,   iumkam  v.  Bamk^ 
N.  Hamp.  446. 

509.  An  officer  is  not,  under  the  New  Hamp- 
shire statutes  of  December  6, 1796,  and  June  13, 
1813,  liable  to  a  penalty  for  taking  fees,  on  ac- 
count of  services  for  which  no  fees  are  enumer- 
ated in  the  statutes,  but  only  when  he  takes 
more  than  the  prescribed  amount,  for  services 
to  which  fees  are  fixed  by  the  statutes.  Walker 
V.  Han,  2  N.  Hamp.  238. 

510.  An  officer  may  charge  for  storage  of  prop- 
erty, taken  by  him  on  mesne  process,  and  interest 
may  be  taxed  on  monev  paid  and  expended  by 
him  for  that  purpose  ;  but  he  cannot  charge  for 
making  a  schedule  of  the  property  in  his  return, 
that  being  a  portion  of  the  return.  Eastmam  v. 
Coo*  Bank,  1  N.  Hamp.  23. 

511.  If  a  sheriff  necessarily  incur  expenses  in 
the  safe- keeping  and  transportation  of  the  debtor, 
he  may  lawfully  demand,  of  those  who  employ 
kim,  to  be  reimbursed  such  expenses.  Burnkam 
V.  Bank,  5  N.  Hamp.  446. 

512.  In  South  Carolina,  where  a  sheriff  dies 
after  having  made  actual  levies  of  a  defendant's 
goods,  but  before  proceeding  to  sale,  his  estate  is 
entitled  to  bis  fees  and  half  commissions  on  all 
sums  actually  recoverable  under  the  instalment 
law.    Huger  v.  Osborne,  1  Bay,  319. 

513.  The  sheriff  is  not  entitled  to  commissions 
upon  property  taken  on  execution,  unless  a  sale 
IS  actually  made.  Commonwoaltk  v.  Browtt,  5 
Call,  569. 

514.  In  Vermont,  after  levy  of  execution,  the 
sheriff  is  entitled  to  his  commissions  by  the  act 
of  1784,  though  the  parties  compromise  before  a 
sale.     Matlock  V.  Gray,  4  Hawks.  1. 

515.  Before  the  Kentuckv  statute  of  1631, 
sheriffs  were  not  entitled  to  half  commission  for 
levvinp^  executions  on  goods  that  are  afterwards 
replevied  out  of  their  hands.  YatUis  v.  Burditt, 
2  Dana,  254. 

516.  Where  a  sheriff  has  not  levied  or  collect- 
ed an  execution,  but  has  only  indorsed  on  it 
when  it  came  to  hand,  and  returned  it  satisfied, 
according  to  the  plaintiff's  directions,  he  is  not 
entitled  to  five  per  cent,  commission  on  the 
amount  of  the  execution.  Hemdon  v.  Mason,  A 
J.  J.  Marsh.  575. 

517.  A  sheriff,  on  a  writ  against  a  manufactur- 
ing corporation,  attached  divers  parcels  of  real  es- 
tate, belonging,  respectively,  to  individual  mem- 
bers of  the  corporation,  who  were  liable  in  their 
individual  capacity  for  the  debts  of  the  corpora- 
tion. Held,  that  he  could  not  charge  a  separate 
fee  for  each  parcel  of  real  estate  attached.  Waoh- 
ington  Bank  v.  Boston  Glass  Man.  Co.  6  Pick.  375. 
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616.  A  sheriff  is  entitled  to  the  same  eonnrif- 
sions  which  are  allowed  bv  law  to  a  master  m 
equity  for  similar  services,  tor  selling  lands  ander 
an  order  of  a  court  of  common  law  in  proceed* 
ings  for  partition.      Smith  v.  9mitk,  1  Baiky,  70. 

519.  By  statute  in  South  Carolina,  a  sheriff  it 
entitled  to  25  cents  a  day,  for  each  negro  confined 
'and  dieted  in  jail,  uniJer  his  charge.  WkUman 
V.  RumpU,  2  Rep.  Con.  Ci.  120. 

520.  For  levying  an  exeoatioii,  where  tin  debt 
exceeds  XlOO,  a  sheriff  is  entitled  to  one  per  cent 
commissions,  ih, 

521.  The  sheriff  cannot  charge  lees  for  retnm 
of  an  executioii,  stayed  by  smpersedsas  in  a  writ 
of  error,  according  to  the  Vennont  statntes. 
FUck  V.  Stanton,  1  Tyler,  26. 

522.  The  sheriff  sells  lands  on  an  execution, 
having  in  his  hands  several  executions  agaioit 
the  same  defendant,  some  on  older  and  some  on 
younger  judgments  thaA  the  one  on  which  he 
sells,  which  have  been  paid  excepting  his  fees. 
He  may  retain  his  fees  on  the  older  jodgments, 
but  not  on  the  younger.  Kniekerbacker  v.  Sfctp- 
•rd,  3  Cow.  383. 

523.  Where  an  officer  attached  slaves,  in  in 
amicable  suit,  which  were  not  removed  from  the 
plantation  where  they  were  found  by  him,  and 
no  subsistence  was  actually  furnished  them  bj 
the  officer,  it  was  held,  that  he  was  not  en- 
titled to  fees  for  their  subsistenoe,  under  the  par- 
ticular circumstances  of  the  ease.  Hopkims  t. 
Bolton,  Charlt.  204. 

524.  Br  the  act  of  South  Carolina,  of  1806, 
2  Brev.  226,)  the  sheriff  is  entitled  to  one  dollar 
or  advertising  the  first,  and  50  cents  for  each 
subsequent  sale  day  of  the  same  property,  what- 
ever number  of  executions  be  levied  on  it.  Stete 
V.  De  Beckett,  3  M'Cord,  290. 

525.  A  sheriff  cannot  charge  a  pUmtiff  with  a 
printer's  bill  for  advertising  real  estate,  in  New 
York,  for  a  longer  time  than  six  weeks,  nnleaa 
the  plaintiff  has  authorised  a  postponement  be- 
yond the  six  weeks,  or  subsequently  assented  to 
such  postponement.  Camp  v.  Garr,  6  Wend. 
535. 

526.  The  sheriff  is  entHled  to  his  mileage,  for 
bringing  up  a  prisoner  on  a  hahetks  cmjas  ad  ta 
tificandum,  botii  for  going  and  retunung.  Vties 
Bank  V.  Kikbe,  7  Cow.  ^. 

527.  Poundage  fees  were  held  w«?^"f'J 
against  a  defendant,  where  the  execution  bad 
been  served  and  the  defendant  had  been  bron|rtit 
•into  court  and  detained  three  days,  although  the 
legislature,  on  petition,  countermanded  the  ex^ 
cution  by  act  of  assembly.  Stewart  v.  Doreeif^  J 
Har.  d^M'Hen.  401.  . 

526.  A  sheriff  cannot  levy  fbr  his  poundage 
fees,  before  his  process  is  completed.  Pisker  ▼• 
Beatty,  ib.  148.  . 

529.  The  liability  for  his  poundage  feet  d<^ 
not  extend  to  an  execution  of  the  person  liable,  w- 

530.  An  officer  levying  for  his  fees  f^"  *J 
execution  has  been  placed  in  his  hands,  indoises 
"  satisfied,"  is  a  trespasser.  Barnard  v.  fit«wi*i 
2  Aik.  429. 

531.  Where  a  person  having  a  mortMe  ^ 
nds  of  another,  for  the  sum  of  f4000,  obtainea 

judgment  on  his  bond,  and  execution  «^«*  ^J*'?' 
in  the  hands  of  the  sheriff,  and  the  ■^^'^V^ 
virtue  of  the  execution,  levied  on  the  morl^p* 
premises,  but  was  prevented  from  ''^^''^'Ii,? 
them  by  a  letter  from  the  mortgagee,  sjd 
premises  were  afterwards  sold  by  virtue  of  p"  ^ 
executions,  and  were  purchased  by  the  °'**'^. 
gees  for  six  cents  an  acre  more  than  the  iiboiui' 
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of  his  mortage,  H  was  held,  that  the  sheriff  was 
not  entitled  tu  per  centage  on  the  whole  $4000, 
but  only  upon  the  amount  which  the  property 
Drought  over  and  abore  the  amount  of  the  mort- 
gage.    Black  ▼.  £/y,  1  Halst.  S32. 

532.  In  Maryland^  the  sheriiT  is  entitled  to  one 
fourth  }.oundage  fees  for  laying  an  attachment 
on  'ands,  although  •the  lands  were  not  sold  or  de- 
livered to  the  plaintiff,  nor  liable  to  be  condemned 
under  the  attachment.  Maddox  r. '  Cranck,  4 
Har.  Sl  M'Hen.  343. 

533.  The  plaintiff,  or,  if  he  is  a  non-resident, 
his  attorney  at  law,  is  liable  to  the  sheriff  for  such 
fees.  ii. 

534.  In  Maryland,  the  defendant,  and  not  the 
plaintiff,  is  answerable  for  the  poundage  fees  on 
ezeentions.  Howard  t.  Levy  CourL  1  Har.  &,  J. 
658.  ^ 

535.  If  property  is  taken  under  n  fieri  facias, 
and  the  plaintiff  and  defendant  compromise,  the 
sheriff  may  sell  to  the  amount  of  his  poundage 
feea.  ib..  Where  there  are  several  executions 
against  several  defendants,  for  the  same  debt, 
the  sheriff  is  entitled  to  poundage  fees  only  on 
the  sum  actually  due.  ib. 

536.  Where  executions  go  to  different  coun- 
ties, on  either  a  joint  judgment  or  on  several 
judraents,  for  the  same  debt,  the  sheriffs  of 
such  counties  must  divide  among  them  the 
poundage  fee  on  the  real  debt.   ib. 

537.  A  sheriff  is  entitled  to  his  reasonable  fees 
and  expenses  for  bringing  up  a  former  sheriff,  on 
an  attachment  for  a  contempt  in  not  returning 
process.     Smiik  t.  BirdsaU,  9  Johns.  326. 

538.  In  a  replevin  bond,  the  fees  of  the  officer 
may  be  correctly  inserted.  M*Lean  v.  Emerson, 
Breese,  950. 

539.  A  defendant  had  been  taken  under  a  ca. 
sa.,  and  discharged  from  custody,  on  the  ground 
that  no  previous  ^. /a.  had  been  issued  on  the 
judgment,  there  being  special  bail  in  the  action. 
Held,  that  the  sheriff  was  entitled  to  his  pound- 
age, as  he  had  incurred  the  risk  of  being  made 
liable  to  an  escape,  in  an  action  in  which  he 
could  not  avail  himself  of  the  irregularity  as  a 
defence.  Scott  v.  Skaw,  13  Johns.  378.  Vide 
Heinman  v.  Brees,  ib.  529. 

540.  Nor  does  it  matter,  in  such  case,  that  the 
efendant,  alter  his  discharge,  confessed  a  new 

judgment  to  the  plaintiff  for  the  amount  of  the 
former  judgment,  on  which  satisfaction  was  en- 
tered, and  that,  a  ea.  sa,  having  been  re^^ularly 
issued  on  the  second  iudc^ment,  the  sheriff  had 
been  paid  his  poundage  ofit.  ib. 

541 .  In  Indiana,  neither  the  state  nor  «  county 
is  bound  by  law  to  pay  the  fees  and  charges  of 
the  officers  in  oases  of  prosecution  on  behalf  of 
the  state  in  which  the  prosecution  (Viils.  Rawfey 
V.  Board  of  Commissioners  of  Vigo  Co.  2  Blackf. 
355. 

542.  Where  the  court  of  common  pleas,  in 
Ohio,  makes  an  order,  under  the  statute,  to  dis- 
tribute fees  between  the  late  and  present  sheriff, 
the  supreme  court  will  not  interfere,  unless  a 
strong  ease  of  abuse  is  presented.  Avery  v.  Ruf-- 
fin,  4  Ham.  490. 

543.  A  sheriff  hM  no  right  to  s^U  the  property 
of  a  defendant  in  an  execution,  fer  the  purpose 
of  collecting  his  fees,  after  notice  of  the  satisfec- 
tion  of  the  judgment :  he  must  look  to  the  plain- 
tiff or  his  attorney  for  them.  Jackson  v.  Ander- 
son, 4  Wend.  474. 

544.  It  seems,  howewtr,  that  a  sheriff  would 
be  permitted  to  sell  in  case  of  collusion  between 
the  parties,  aitd  whene  the  piaintUPaiMf  his'«|tor- 
ney  are'  rospoMibte.  ib. 

VOL.  III.  57 


I. 

II. 

III. 

IV. 


V. 

VI. 

VII. 

VIII. 

IX. 

X. 

XI. 


SHIPS   AND  SHIPPING. 

Of  the  Transfer  of,  and  Title  to,  Vessels^ 

and  of  Skipping  Articles. 
Of  Registry  Acts,  and  otker  Laws  relative 

to  Skipping;  and  kerein  of  Pilotage. 
Of  the  Rights  and  Liabilities  of  Owners 

and  Mortgagees  of  Vessels. 
Of  Masters  of  Vessels,     (a.)    Of  their  Aw 

tkority.    (b.)   Of  tkeirRighU,    (c.)  0/ 

their  Obligations. 
Of  the  Mate,  Supercargo,  ^, 
Of  Ckarter  Parties. 
Of  BUjs  of  Lading. 
Of  Shippers  and  Consignments. 
Oftke  Cargo  and  Freight. 
Of  Average  and  Contribution, 
C^  otker  Matters, 


I.   Of  the  Transfer  of,  and  TitU  to,  VesseU,  mmd 

of  Shipping  Articles. 

1.  By  the  general  maritime  law,  a  transfer  of 
a  ship  should  be  evidenced  by  a  bill  of  sale. 
Weston  V.  Penniman,  1  Mason,  306. 

2.  A  bill  of  sale  is  not  absolutely  necessary  fof 
the  transfer  of  a  ship.  A  contract  to  sell,  accom- 
panied by  delivery  of  possession,  is  sufficient. 
Bizby  V.  Franklin  Ins.  Co.  8  Pick.  86.  Toggard 
V.  Loring,  16  Mass.  336.  Vinal  v.  BurnU,  IS 
Pick.  401 .     Wendover  f .  Hogeboom,  7  Johns.  308. 

3.  A  ship  at  sea  may  be  sold  or  mort^ged,- 
provided  the  munnnents  of  title  are  transferred, 
and  possession  taken  by  the  vendee  as  soon  as 
possible.    Morgan  v.  Eliddle,  1  Testes,  3. 

4.  The  enrolment  and  bill  of  sale  ar6  not  con- 
clusive evidence  as  to  ownership  of  a  Vessel,  a.tkd 
onlv  prove  who  were  owners  at  the  time  of  the 
registry.  Bixby  V.  Franklin  his.  Co.  8  Pick.  86. 
Hatch  V.  Smith,  5  Mass.  42.  Cotson  t.  Bowrey^ 
6  Greenl.  474. 

5.  The  shipping  articles  of  a  fishing  voyage', 
which,  by  statute,  must  be  indorsed  by  the  own- 
ers, are  not  the  only  evidence  of  ownership ;  and 
a  seaman  who  is  entitled  to  an  action  against  au 
the  owners  may  prove,  by  the  license  and  parol 
evidence,  that  there  were  other  owners  than 
those  who  signed  the  articles.  Wait  v.  Oibhs,  4 
Pick.  297. 

6.  And  it  is  not  necessary  that  these  aTliclei 
should  be  signed  by  all  the  owners,  ib. 

7.  A  sworn  copy  of  a  steamboat  register,  froxtt 
the  records  of  the  custom-house,  is  not  prima  fa- 
eie  evidence  of  ownership,  even  against  the  party 
making  it,  on  affidavit,  without  the  proof  con- 
necting the  party  charged,  with  the  register,  by 
his  direct  or  accepted  act.  Jones  v.  Pitcher,  3 
Stew.  &  Port.  135. 

8.  There  is  no  distinction  between  What  is 
called  the  grand  bill  of  sale,  in  England,  which 
is  necessary  to  pass  ships  at  sea,  and  the  bills  of 
sale  for  vessels  used  in  this  country.  Portland 
Bank  V.  Stttcey,  4  Mass.  661 . 

9.  A  bill  of  sale  of  a  ship  is  ^ood,  though  it  do' 
not  recite  the  certificate  prescnbed  by  the  regis- 
try  act.     D*  Wolf  v.  Harris,  4  Mason,  515. 

10.  If  a  bill  of  sale  of  a  ship,  containing  blanks 
for  the  recital  of  the  register,  is  executed  and  de- 
livered, and  afterwards  the  blanks  are  filled  up. 
by  the  consent  of  the  vendor  and  vendee,  it  will 
be  good.     Woolley  v.  Constant,  4  Johns.  54. 

11.  A  written  pledge  of  a  vessel,  then  build- 
ing, for  advances,  with  an  agreement  that  the 
pledgee  mifht  purchase  her  at  his  option,  but 
wMb  tfo  dehv^  of  posseitoion,  is  incompetent  to 
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sToid  a  rabflcquent  transfer  of  the  resael  bj  a 
bill  of  sale,  to  a  third  person.  Bonsey  T.  ^nue^ 
8  Pick.  236. 

12.  Shipping  articles,  being  the  proper  and 
usual  documents  of  the  ship  for  the  TOj^age,  are, 
in  the  admiralty,  always  admitted  as  evidence  of 
the  terms  of  hire,  even  of  the  master  or  his  ap- 
prentice ;  but  the  eyidence  is  not  concIusiTe. 
WUlard  v.  Darr^  3  Mason,  161. 

13.  The  shipping  articles  must  declare,  ex- 
plicitly, the  ports  at  which  the  voyage  is  to  com- 
mence and  terminate.  Magtt  v.  Moss^  Qilpin, 
219. 

14.  A  description,  in  shipping  articles,  of  a 
voyage  from  New  London  to  Oporto,  and  else- 
where, means  a  voyage  from  New  London  to 
Oporto ;  and  the  words  *<  and  elsewhere  "  will 
be  rejected  for  uncertainty.  Ely  v.  Peck,  7  Conn. 
239.     See  Broton  v.  JonM,  2  Gallis.  477. 

15.  Clearing  out  for  one  legal  port,  but  with  a 
design  to  go  to  some  other  legal  port,  in  order  to 
conceal  the  real  voyage,  ibr  mercantile  purposes, 
is  never  deemed  an  offence ;  nor  have  tne  papers 
found  on  board  a  vessel  under  such  circum- 
stances been  considered  as  *•*•  double  papers," 
such  as  should  induce  a  condemnation.  Gibbs 
Y.  The  Tioo  Friends^  Bbe,  416. 

16.  Spanish  clearances,  found  on  board  an 
American  ship,  are  not  proofs  of*'  double  papers," 
if  no  other  nuurks  of  fraud  appear.  Arnold  v. 
Ddcol^  ib.  5. 

II.   Of  Repstry  AcUy  and  other  Laws  relative  to 
Slapping;  and  herein  of  Pilotage. 

See  Pilot  Acts. 

17.  To  make  the  bill  of  sale  of  a  vessel  valid, 
it  need  not  be  enrolled  in  the  custom-house  :  the 
enrolment  secures  the  privileges  of  an  American 
vessel.  Hovey  v.  Buchanan,  16  Pet.  215.  fl^en- 
dover  v.  Hogdoom,  7  Johns.  306.  Ring  v.  Frank- 
lin, 2  Hall,  1.  Weeton  v.  Penniman,  1  Mason, 
306. 

18.  A  bill  of  sale  of  a  vessel,  accompanied  by 
possession,  is  only  prima  facie  evidence  of  title. 
Hovey  V.  Buchanan,  16  Pet.  215. 

19.  By  the  law  of  the  United  SUtes  relating 
to  the  registering  and  enrolment  of  vessels,  the 
inaccurate  recital  of  the  certificate  of  registry,  in 
a  bill  of  sale,  does  not,  as  in  England,  avoid  the 
■ale,  but  merely  deprives  the  vessel  of  her  Amer- 
ican character.  Philips  v.  Ledley,  1  Wash.  C.  C. 
226. 

20.  A  transfer  of  a  registered  vessel,  for  the 
purpose  of  evading  the  revenue  laws  of  a  foreign 
country,  forfeits  the  vessel,  by  the  act  of  Decem- 
ber 31,  1792,  c.  1,  §  16,  unless  the  transfer  be 
made  known  according  to  the  provisions  of  the 
7th  section.     The  Margaret,  9  Wheat.  421. 

21.  A  registered  vessel  drawing  more  than  10 
feet  of  water,  bound  coastwise,  is  a  coaster 
within  the  meaning  of  the  2d  section  of  the  act 
of  congress  of  1796,  c.  85,  even  though,  from  her 
last  domestic  port,  she  is  bound  on  a  foreign 
voyage.     TiUey  v.  Farrow,  14  Mass.  17. 

22.  A  native  citizen  of  the  United  States,  re- 
siding in  a  foreign  country,  may  command  a 
registered  vessel  of  the  United  States,  under  the 
act  of  December  31,  1792,  without  her  right  to 
the  payment  of  domestic  duties  being  affected 
thereby;  but  he  cannot  be  the  owner  of  such 
vessel.     U.  States  v.  Gillies,  Pet.  C.  C.  159. 

23.  An  American  registered  vessel,  in  part 
transferred  by  parol,  while  at  sea,  to  an  American 
citizen,  and  resold  to  her  original  owners,  on  her 
return  into  port  before  her  entry,  does  not,  by  that 


operation,  lose  her  privilege  mm  an  American  bot^ 
torn,  nor  become  subject  to  foreign  duties.  U, 
States  V.  WiUings,  4  Cranch,  48. 

24.  If  a  registered  vessel  is  assigned  to  a  for. 
eigner,  she  is  only  deprived  of  her  Americ&a 
character.    Philips  v.  Ledley,  1    Wash.  C.  C. 

226. 

25.  A  licensed  vessel  transferred,  in  whole  or 
in  part,  to  a  foreigner,  is  forfeited  under  the  32d 
section  of  the  act  of  1793,  c.  8,  although,  upoa 
such  transfer,  the  license  is  no  longer  m  force. 
The  Two  Friends,  1  Gallis.  118.  See  PhUipsr, 
Ledley,  1  Wash.  C.  C.  226. 

26.  A  ship  had  been  registered  as  an  American 
vessel,  when  she  belonged  in  part  to  a  foreigner. 
She  was  afterwards  sold  for  a  valuable  consider- 
ation to  a  person  ignorant  of  the  fraud  which  had 
been  committed,  and  aHerwards  libelled  as  for- 
feited to  the  United  States.  Held,  that  the  for- 
feiture did  not  attach  to  the  vessel  in  his  hands. 
U.  States  V.  Ship  Anthony  Mangin,  2  Pet  Ad 
452. 

27.  The  legal  title  in  a  registered  ship  may 
consistently  with  the  registry  acts  of  the  United 
States,  exist  in  one  person,  and  the  equitable  title 
in  another ;  and  the  disclosure  of  such  equitable 
title  is  not  required  by  the  acts,  unless  one  party 
be  an  alien.  tVeston  v.  Penniwian,  1  Mason, 
306. 

28.  To  affect  the  master  of  a  vessel  with  the 
penalty  provided  for  his  non-deli  very  of  a  tem- 
porary register,  granted  under  the  3d  section  of 
the  coasting  act  of  1793,  c.  52,  there  must  not 
only  be  an  arrival  at  the  port  to  which  the  Tea- 
sel belongs,  but  it  must  be  an  arrival  there,  not 
by  accident,  or  from  necessity,  but  intentionally, 
as  one  of  the  termini  of  the  voyage.  U.  States 
V.  Shackford,  5  ib.  445. 

29.  Fraudulently  using  a  register  for  a  vetael 
when  she  is  not  entitled  to  the  benefit  of  it,  for- 
feits the  vessel  under  the  27th  section  of  the  re- 
gistry act  of  1792,  c.  146,  and  that  section  applies 
as  well  to  vessels  which  have  not  been  pre- 
viously registered  as  to  those  to  which  registers 
have  been  previously  granted.  The  Ji'eptune,  3 
Wheat.  601. 

30.  By  the  licensing  act  of  the  United  Statei 
of  February  8,  1793,  no  coaster  can  be  sold  m  a 
foreign  port,  unless  her  license  be  previously 
surrendered;  nor  is  her  American  character 
changed  by  such  transfer.  But  if  she  be  con- 
demned for  violation  of  that  law,  and  sold  under 
order  of  court,  she  may  become  foreign  P'^5*^' 
So  if  the  purchaser  under  the  first  insufficient 
title  comply  with  the  requisites  of  the  actof  con- 

fress  of  August  4, 1790.  In  either  case,  she  ©ay 
e  a  lawful  privateer  under  a  foreign  coromij- 
sion.  U.  States  v.  Schooner  Hawke,  Bee,  34, 
KeUy  V.  Schooner  Prosperity,  ib.  38.  British  W«- 
sul  V.  Schooner  Favortte,  ib.  39. 

31.  The  33d  section  of  the  act  of  congress,  en- 
titled '« An  Act  for  enrolling  and  licensing  ^ 
or  vessels  to  be  employed  m  the  coasting  trade 
and  fisheries,  and  for  regulating  the  same,  does 
not  refer  to  the  case  included  in  the  19th  section 
of  the  same  act,  so  as  to  control  the  forfeitures 
thereby  inflicted.  PHestman  r.  V.  States,  4 
Dall.  28.  ,.  . 

32.  To  subject  a  vessel  to  forfeiture,  ««^?y 
to  the  provisions  of  the  act  of  March  2,  loi^i 
there  must  be  an  excess  of  20  passengers  ^J^ 
the  proportion  of  two  to  every  five  tons  of  ^ 


vessel.     U.  States  v.  The 
332. 


Barbarti,  Gilpffli 


33.  In  estimating  the  number  of  pM*®"^"* '" 
a  vessel,  no  deduction  is  to  be  made  for  childzei 
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ar  penons  not  paying,  bnt  those  employed  in 
navigating  the  vessel  are  not  to  be  included. 
V.  States  y.  The  Louisa  Barbara,  Gilpin,  332. 

34.  In  estimating  the  tonnage  of  a  vessel 
bringing  passengers  from  a  foreign  country,  the 
measurement  of  the  custom-house  in  the  port  of 
the  United  States  at  which  the  vessel  arrives  is 
to  be  taken,  ib. 

35.  Under  the  act  of  congress  of  April  30, 
1790,  for  stealing  on  the  high  seas,  the  owner  of 
the  property  stolen  is  a  witness.  U.  States  v. 
Humphrey,  16  Pet.  203. 

36.  The  fine  imposed  for  the  offence  belongs 
to  ffovemment.  ib. 

37.  If  a  vessel  licensed  for  the  coasting  trade 
engage  in  smuggling  foreign  goods,  she  is  for- 
feited under  the  52d  section  of  the  coasting  act 
of  February  18,  1793,  c.  8.  The  Resolvtum,  2 
Gallis.  47.     The  Two  Fnends,  I  ib.  118. 

38.  Sailing  under  a  British  license,  during  the 
war  between  the  United  States  and  England, 
was  illegal.  Craig  v.  Insurance  Co.  Pet.  C.  C. 
410.        ^ 

39.  The  provisions  of  the  30th  section  of  the 
act  of  March  2,  1799,  c.  128,  apply  to  all  vessels 
arriving  at  a  port,  whether  the  arrival  be  volun- 
taiy  or  not,  or  the  port  be  the  intended  port  of 
discharge  or  not.     U.  States  v.  Wether,  1  Gallis. 

40.  To  destroy  a  vessel,  within  the  meaning 
of  the  act  of  confess  of  March  26,  1804,  «*  is  to 
unfit  her  for  service  beyond  the  hopes  of  recov- 
ery by  ordinary  means."  U.  States  v.  Johns,  4 
Dall.  412. 

41.  The  onus  probandi,  in  respect  to  the  sufii- 
ciency  of  the  medicine  chest  on  board  a  vessel, 
lies  on  the  owner.  Harden  v.  Gordon,  2  Mason, 
541. 

42.  The  offence  of  an  endeavor  to  make  a 
revolt  may  be  committed  in  any  kind  of  a  vessel. 
U.  States  V.  Kelley,  4  Wash.  C.  C.  528. 

43.  As  to  what  constitutes  the  offence  of  ma- 
king, orattempting  to  make,  a  revolt,  on  board  a 
ship.     U.  States  v.  Sharp,  Pet.  C.  C.  118. 

44.  Any  confinement  of  the  master,  whether 
bv  force  or  intimidation,  is  a  confinement  within 
tne  meaning  of  the  act.  ib. 

45.  One  who  joins  in  the  general  conspiracy, 
and  by  his  presence  countenances  acts  of  vio- 
lence, although  not  individually  using  force  or 
threats,  is  guilty  of  the  ofience  of  confining  the 
master,  ib.     Vide  U.  States  v.  Bladen,  ib.  213. 

46.  The  master  may  so  conduct  himself  as  to 
justify  the  officers  and  crew  in  placing  restraints 
upon  him ;  but  an  excuse  of  this  nature  must  be 
listened  to  with  caution,  and  the  measure  should 
cease  the  moment  the  occasion  for  it  ceases.  U. 
States  Y.  Sharp,  ib.  118. 

47.  A  revolt  is  a  usurpation  of  the  authority 
and  command  of  the  ship,  and  an  overthrow  of 
that  of  the  master  or  commanding  officer.  Any 
conspiracy  to  accomplish  such  an  object,  or  to  re- 
sist a  lawful  command  of  the  master  for  such  pur- 
pose, and  any  endeavor  to  stir  up  others  of  the 
crew  to  such  resistance,  is  an  endeavor  to  com- 
mit a  revolt  within  the  meaning  of  the  statute  of 
1790,  e.  9,  §  12.  U.  States  v.  Hemtnen,  4  Mason, 
105. 

48.  A  confinement  of  the  master,  within  the 
statute  of  1790,  c.  9,  §  12,  is  not  limited  merely 
to  a  seizure  of  the  master,  and  preventing  the 
movements  of  his  body,  or  to  locking  up  in  a 
particular  place,  as  a  cabin  or  state-room,  but  ex- 
tends to  all  restraints  of  personal  liberty  in  freely 
going  about  the  ship,  by  present  force  or  threats 
of  b<Mily  injury,  ib. 


49.  To  constitute  the  offence  of  running  away 
with  the  vessel,  it  must  appear  that  the  com- 
mand of  the  vessel  was  taken  from  the  captain 
bv  the  accused  for  some  length  of  time,  however 
short,  and  that  the  act  was  done  feloniously  and 
with  intent  to  convert  the  vessel  and  cargo  to 
the  use  of  the  person  or  persons  concerned  in 
the  act.  U.  States  v.  Haskell,  4  Wash.  C.  C. 
402. 

50.  The  statute  of  Massachusetts  of  1796, 
c  85,  §  2,  provides  tliat  no  person  shall  under- 
take to  pilot  any  vessel,  drawing  nine  feet 
of  water  or  more,  (coasters  and  fishing  vessels 
excepted,)  into  or  out  of  the  harbor  of  Boston, 
without  having  first  obtained  a  commission  or 
branch,  as  is  thereinafter  provided,  under  the 
penalty  of  $50  for  each  offence.  No  vessel, 
when  bound  out  of  port,  except  a  coasting  or 
fishing  vessel,  can  sail  without  a  pilot,  without 
incurring  the  penalty  provided  by  the  statute. 
TUley  V.  Farrow,  14  Mass.  17. 

51.  A  registered  vessel,  authorized  to  proceed 
from  the  United  States  to  a  foreign  port  or  place, 
is  entitled  to  the  privileges  of  a  coasting  vessel ; 
and,  when  bound  from  any  port  or  district  to 
another  port  or  district  within  the  United  States, 
is  within  the  exception,  and  is  not  obliged  to  take 
a  pilot  on  board,  as  provided  by  the  statute  in 
other  cases,  ib. 

52.  The  statute  does  not  extend  to  ships  of 
war  belonging  to  the  United  States ;  and  there- 
fore a  pilot  who  shall  undertake  to  pilot  such  ves- 
sel, without  his  own  particular  branch,  is  not 
liable  to  the  penalty  provided  in  the  3d  section 
of  that  statute,     ^yers  v.  Knox,  7  ib.  306. 

53.  The  Massachusetts  sUtute  of  1829,  c.  2, 
provides  that,  in  case  no  Boston  branch  pilot 
shall  offer  his  services  to  the  master  of  a  vessel 
bound  into  Boston  harbor,  before  such  vessel 
shall  have  passed  a  line  drawn  from  Harding's 
Rocks  to  the  outer  Graves,  and  from  thence  to 
Nahant  Head,  any  person  may  pilot  the  vessel 
without  incurring  the  penalties  of  the  act.  Held, 
under  this  statute,  the  pilot  ground  commenced 
outside  of  the  above-named  ground.  Heridia  v. 
^yres,  12  Pick.  334. 

54.  The  extent  of  such  ground  is  to  be  settled 
by  usage,  or  otherwise,  as  a  matter  of  fact,  not 
being  fixed  by  law.  ib. 

55.  The  statute  not  specially  providing  a 
remedy  for  any  person  injured  by  the  neglect  of 
a  pilot,  the  proper  action  is  an  action  on  the  case 
at  common  law.  ib. 

56.  The  statute  having  authorized  the  Boston 
Marine  Society  to  establish  rules  for  the  govern- 
ment of  pilots  for  the  harbor  of  Boston,  and  the 
commission  of  those  pilots  providing  that  they 
shall  be  governed  by  those  rules,  held,  that  the 
defendant,  by  accepting  a  commission,  recognized 
and  became  bound  by  the  rules,  ib. 

57.  A  vessel  of  100  tons'  burden  and  upwards, 
passing  through  Hurl  Gate,  near  New  York,  is 
bound  to  pay  half  pilotage,  though  the  master 
declines  the  services  of  a  pilot.  J^ekerson  v. 
Mason,  13  Wend.  64. 

58.  The  situation  of  the  ship  at  the  time  the 
pilot  takes  charge  of  her  is  a  matter  of  fact,  and 
may  be  proved  by  parol ;  and  the  pilot,  on  suf- 
ficient proof,  is  entitled  to  his  pilotage,  though 
he  did  not  cause  an  entry  to  be  made  m  the  log- 
book, according  to  the  rules  of  the  master  and 
wardens  of  the  port  of  New  York  for  the  regu- 
lation of  pilots,  though  he  may  be  subject  to  a 
fine  for  not  making  such  entry.  Shepherd  v. 
MUeiteU,  10  Johns.  112. 

59.  The    fact    that   a  pilot  left  the  reuwl) 
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without  permiuion  of  the  saptain,  a«  reqvired  bj 
the  rules  of  the  master  and  wardens,  will  not 
deprive  him  of  his  right  of  action  against  the 
^wner  for  pilotage,  provided  he  led  a  competent 
substitute  on  board,  by  reason  of  his  being  un- 
able to  do  his  duty  himself.  Shepherd  y.  MUeheU^ 
to  Johns.  112. 

60.  The  substitute  of  a  pilot  must  be  a  regu- 
lar branch  or  deputy  pilot,  otherwise  he  is  not 
entitled  to  the  fees ;  though,  perhaps,  the  sub- 
stitute or  his  principal  might  have  an  action 
against  the  ship-owner  on  a  quantvm  m^ruU^  for 
the  service  performed,  ib. 

61.  To  make  pilotage  a  lien  on  the  ship,  the 
contract  must  have  been  made  by  some  person 
in  the  employment  of  the  owner,  duly  author- 
ized to  make  the  contract,  such  as  the  master  or 
quasi  master.  But  mere  wrong-doers,  or  mu- 
tineers, have  no  authority  to  bind  the  ship.  The 
Jinne,  1  Mason,  508. 

See  Pilot  Acts. 


III.   Of  the  Rights  and  UmkUities  of  Owners  and 
Mortgagees  of  Vessels. 

62.  The  owner  of  a  ship  and  cargo  has  the  un- 
controlled power  of  breaking  up  or  changing  the 
voyage.     Pawson  v.  Donnelly  1  Gill  &>  Johns.  1. 

63.  Upon  a  general  retainer  for  no  particular 
voyage,  the  owners  of  the  vessel  may  dismiss 
the  captain  at  any  time,  without  cause  assigned  ; 
but  where  there  is  a  particular  voyage  agreed 
upon,  the  owners  are  liable  to  the  captain,  if 
they  dismiss  him  without  cause.  Montgomery  v. 
Henry,  1  Dall.  49. 

64.  They  may  remove  a  master  sAer  he  has 
signed  bills  of  lading.  Montgomery  y.  Wharton^ 
2  Pet.  Ad.  397. 

65.  Owners  of  vesseb  which  they  have  char- 
tered to  others  may  dismiss  the  master  they 
have  appointed  before  the  completion  of  the 
voyage,  (although  he  has  signed  bills  of  lading 
for  the  cargo  and  shipped  his  mariners,)  without 
the  owner  s  showing  sufficient  cause  for  such 
dismission,  ib.  Bee,  368. 

66.  An  action  will  lie,  on  the  part  of  the  owner 
of  a  vessel,  against  one  who,  without  his  knowl- 
edge, puts  on  board  articles  which  subject  the 
vessel  to  forfeiture.  Sparks  v.  fVest^  I  Wash. 
C.  C.  238. 

•  67.  One  part  owner  of  a  vessel  and  cargo  has 
no  lien  on  the  shares  of  another  for  advances 
made  on  a  voyage,  or  for  a  general  balance  of 
accounts.     Braden  v.  Gardnerj  4  Pick.  456. 

68.  If  the  owner  of  the  cargo  is  on  board  of  a 
vessel  at  the  time  of  a  disaster  requiring  that 
money  shall  be  obtained  by  the  master  to  enable 
the  vessel  to  prosecute  the  voyage,  he  is  bound 
to  advance  funds  -,  and  if  he  does  so,  he  is  entitled 
to  satisfactory  security,  and  an  extra  and  ade- 
quate compensation  for  the  advance.  Ross  v. 
The  Sh^  Jlctive^  2  Wash.  C.  C.  226. 

69.  One  part  owner  cannot  take  from  the  mas- 
ter a  bottomry  bond,  on  the  share  of  another 
part  owner,  for  repairs  done  to  the  vessel.  Pat- 
ton  V.  The  Randolph^  Gilpin,  457. 

70.  Where  creditors  of  the  owner  of  cargo, 
by  threats  of  detaining  the  cargo,  induce  the 
master  to  sell  it  abroad  and  pay  their  demand, 
and  they  become  the  purchasers,  the  owner  or 
his  assigns  may  maintain  trover  against  them 
for  the  value.     Peters  v.  BaUistier^  3  Pick.  495. 

71.  But  an  action  of  assumpsit  would  be  an 
affirmance  of  the  doings  of  the  master,  ih. 

72.  The  owners  of  a  vessel  cannot  enforce  the 
payo(ient  qi  freight  ay aipst  thf  s^ippen  until  the 


demands  of  the  nsMer  thereon    are  satisfied. 
tjune  y.  Penniman^  4  Mass.  91. 

73.  Where  goods  are  shipped  for  half  tiie 
profits,  in  lieu  of  freight  money,  if,  on  account 
of  the  loss  of  a  part  of  the  goods,  there  is  no 
profit  on  the  whole  adventure,  the  owner  of  the 
vessel  is  not  entitled  to  any  part  of  the  particn- 
lar  profits  from  the  goods  not  lost.  Pearu  v. 
PhiUips,  4  Mass.  672.  S.  P.  Pvtn^m  v.  Weed, 
3  Mass.  481. 

74.  The  provisions  of  the  French  commercial 
law,  which  authorizes  a  compulsory  sale  oft 
vessel  in  case  of  partni^rs  disagreeing  about  the 
use  of  her,  are  to  be  regarded  r^jther  as  moni- 
cipal  regulations  of  that  country,  than  ae  the 
general  law  of  admiralty.  Davis  v.  The  &aecs, 
Gilpin,  10. 

75.  The  English  courts  of  admiralty  cUim 
and  exercise  no  power  to  compel  a  sale  of  a  Tei> 
sel,  on  the  application  of  part  owners  who  object 
to  a  contemplated  voyage ;  but  they  will  require 
stipulations  in  favor  of  Uie  dissenting  owner  of  • 
vessel  for  her  safe  return,  ib. 

76.  Where  one  of  two  part  owners,  who  btre 
equal  interests  in  a  vessel,  declares  his  intention 
of  taking  her  to  sea,  and  offers  to  make  stipoU- 
tion  for  her  safe  return,  a  court  of  admiralty  will 
not,  on  an  application  of  the  other  part  owner, 
grant  a  compulsory  order  of  sale,  or  permit  him 
to  send  her  to  sea  with  a  master  appointed  by 
himself,  ib. 

77.  The  owner  of  a  minor  part  of  a  vepiel 
having  refused  to  consent  to  a  proposed  voyage, 
his  share  was  appraised,  and  a  bond  given  to  him 
by  the  other  owners,  conditioned  that,  at  the  end 
of  the  voyage,  which  was  to  the  West  Indiet 
and  back,  they  would  restore  him  his  share  in 
the  vessel,  unimpaired,  or,  if  she  should  be  lost, 
would  pay  him  the  appraised  value,.  Instead  of 
returning  her  directly  from  the  West  ladies, 
they  employed  her  several  months  in  trade 
from  tlience  to  southern  ports  and  back,  and 
thence  home.  Hereupon  Jt  was  held,  that  the 
obligee  mieht  maintain  an  action  on  the  bond  for 
the  detention  of  the  vessel ;  and  that  the  rate 
for  which  she  might  have  been  chartered  was  a 
reasonable  rule  lor  the  estimation  of  danu|[ea. 
Rodick  V.  Hinckley f  8  Green  1.  274. 

78.  One  of  two  or  more  joint  owners  of  a  vei- 
sel  cannot  maintain  an  action  in  his  name  alone 
for  freight,  though  he  be  also  master.  Minfon 
V.  Cushingy  2  Fairf.  480. 

79.  The  owner  is  responsible  only  for  neceaaa 


ries  furnished  for  his  ship,  and  it  is  for  s  jarf  to 
re  necessaries.     Burqwn  V.  ^'««*» 
1  M'Cord,  316. 


decide  what  are 


80.  Where,  in  the  usual  course  of  bo»inea«t 
goods  shipped  on  freight  are  consigned  to  the 
master  for  sales  and  returns,  the  owner  of  the 
vessel  is  liable,  as  well  for  the  payment  of  ^ 
proceeds  to  the  shipper,  as  for  the  safe  o«o^ 
portation  of  the  goods.  Emery  V.  Hersttlt  * 
Greenl.  407.  .    ^ 

81.  Where  the  master  of  a  vessel  is  «»»'<f"f! 
of  the  cargo,  he  is  agent  of  the  consignor  m  IBC 
sale  of  the  cargo,  and  in  accounting  tor  ite  pro* 
ceeds ;    and   where    the  owner   receives  on  j 
freight,  and  the  master  commissions  upon  tn 
sales,  and  the  master  neglects  to  account  for  tn 
proceeds,  an  action  will  not  lie  against  ^J^^^i 
for  such  neglect.    WiUiams  v.  J^ichols,  13  wena. 
58.  ^^\ 

82.  Where  one  of  several  owners  of  a  vew»^ 
giyes  his  own  note  for  purchases  made  on 
account,  which  is  accepted,  this  is  a  P*'^?L-, 
which  exonerates  and  discharges  the  other  ow 
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era  from  liability  to  the  vendor  of  the  goodi. 
Chanman  v.  Durant,  10  Mass.  47. 

83.  Where  a  person'  supplied  stores  to  a  ship 
on  the  order  of  one  of  several  owners,  who  acted 
as  the  ship's  husband,  and  took  his  note  in  pay- 
ment, and  gave  a  receipt  in  full,  it  was  held,  that 
all  the  owners  were  liable,  the  note  not  being 
paid.     Sckemerhom  v.  Loines^  7  Johns.  311. 

84.  A  and  B  being  joint  owners  of  a  vessel, 
A,  who  was  master,  purchased  supplies  for  her, 
giving  therefor  a  negotiable  note  in  his  own 
name  and  that  of  B  jointly,  but  without  au- 
thority from  B.  In  an  action  by  the  promisee 
against  A  and  B,  brought  upon  this  note,  with 
the  usual  general  counts  for  money  and' goods, 
and  an  insimul  eomputassent^  it  was  held,  that, 
the  note  being  void  as  to  B,  it  was  no  extinguish- 
ment of  the  original  implied  promise  of  both  the 
owners;  and  that  therefore  the  plaintiff  might 
well  recover  against  both,  on  the  general  counts. 
WUkins  V.  Reed,  6  Greenl.  220. 

85.  Where  a  vessel  is  let  to  the  master  on 
shares,  he  victualling  and  manning  her,  paying 
a  portion  of  the  port  charges,  employing  her  at 
his  pleasure,  and  yielding  to  the  owners,  for  her 
hire,  a  certain  share  of  the  net  earning,  the  lia- 
bility of  the  general  owner  ceases,  and  the  mas- 
ter is  placed  m  their  stead  during  the  time  the 
vessel  continues  thus  under  his  control.  Thomp' 
son  V.  SnotOf  4  ib.  264. 

86.  Such  transactions  do  not  create  a  partner- 
ship, between  the  owners  and  the  master,  in  the 
business  of  the  voyage,  ib. 

87.  Where  a  fishing  vessel  was  let  on  shares 
to  the  master,  who  was  to  victual  and  man  her, 
the  owner  having  nothing  to  do  with  the  pur- 
chase of  supplies,  nor  witli  the  employment  of 
the  vessel,  it  was  held,  that  the  owner  was  not 
liable  for  supplies  furnished  to  the  master.  Win- 
sor  V.  CuttSj  7  ib.  261. 

88.  Whether  one  holding  the  title  to  part  of  a 
fishing  vessel,  as  security  for  the  payment  of  the 
purchase  money,  in  trust  for  the  master,  who  had 
contracted  for  the  purchase,  and  had  taken  the 
vessel  for  the  fishing  season  on  the  usual  shares, 
IS  liable  for  supplies  furnished  to  the  master — 
qtutre.  ib. 

89.  Where  goods,  in  the  usual  course  of  busi- 
ness, are  shipped  on  freight,  consigned  to  the  mas- 
ter for  sale  and  returns,  and  the  master  gives  a  bill 
of  lading  with  the  assent  of  the  owner  of  the  ves- 
sel, such  owner  is  liable  to  account  for  the  ffoods 
to  the  shipper.    Motely  v.  Lordy  2  Conn.  3o9. 

90.  The  owner  of  a  vessel  is  not  liable  for  the 
barratry  of  the  captain  and  crew  beyond  the  sum 
mentioned  in  the  charter  party,  nor  to  repairs  of 
the  ship,  if  warranted  by  the  owner  to  be  kept 
stanch  during  the  voyage.  Campbell  v.  Ship 
^Iknomacj  Bee,  124. 

91 .  The  owner  of  a  vessel,  although  his  name 
is  not  stated  in  the  shipping  articles,  is  liable  for 
the  wages  of  a  seaman.  Bunde  v.  JEfaosn,  Gil- 
pin, 5!)2. 

92.  The  usage,  in  the  whaling  business,  of 
entering  into  the  contract  of  mateship  by  the 
masters  of  the  ships,  is  reasonable,  and  binding 
upon  the  owners,  unless  prohibited  by  them. 
Baxter  v.  Rodman,  3  Pick.  435. 

93.  A  custom,  among  navigators  of  steamboats 
on  a  river,  to  observe  particular  situations  in  as- 
cending and  descending,  seems  salutary  and  rea- 
sonable, analogous  to  the  rule  governing  ships 
passing  each  other  at  sea  ;  and  such  custom 
will  bind  such  navigators  to  its  observance,  and 
a  failure  to  do  so  will  be  at  the  peril  of  the  own- 
ers.   Jones  V.  Pitcher^  3  Stew,  d^  Port  135. 


94.  Joint  owners  of  steamboats,  or  other  ves- 
sels, for  the  time  being,  may  be  received  and 
treated  as  partners  in  respect  to  all  liabilities  in- 
curred by  such  vessel,  ib. 

95.  And,  under  statute  of  Alabama,  of  3818, 
in  an  action  against  them  jointly,  for  loss  occa- 
sioned by  their  negligence,  judgment  may  be  re- 
covered against  a  part  only,  if  it  appear  that 
others  are  not  liable,  ib,  S^otoL  v.  Kdlar,  4  ib. 
382. 

96.  Part  owners  of  a  steamboat  agreed  with 
A  for  tlie  sale  of  their  interest  to  him ;  they  to 
execute  the  title  when  the>  purchase  money 
should  be  paid,  fwhich  was  to  be  done  in  freight,) 
and  hold  the  policy  of  insurance  as  collateral  se- 
curity. Held,  that,  as  the  interest  in  the  boat 
passed  into  the  possession  and  use  of  the  ven- 
dees, the  liability  of  the  vendors,  as  part  owners, 
ceased  with  the  execution  of  the  contract.  Jones 
V.  Pitcher,  3  ib.  135. 

97.  The  owners  of  a  sloop  contracted  with 
another  that  he  should  take  and  use  the  sloop  in 
the  freighting  business ;  out  of  the  earninffs  of  the 
sloop  to  pay  the  owners  a  certain  sum  of  money, 
when  the  ship  was  to  be  transferred  to  the  ven- 
dee ;  but  until  it  was  paid,  the  legal  title  was  to 
remain  in  the  vendor.  The  vendee  took  posses- 
sion, and  used  the  sloop  accordingly.  Held, 
that  the  owners  were  not,  after  this,  liable  as 
owners  for  the  negligence  of  the  vendee,  who 
sailed  the  ship  aa  master.  Thorn  v.  Hicks,  7 
Cow.  697. 

98.  The  owner  of  a  vessel  is  answerable  for  the 
carelessness  or  unskilfulness  of  his  master,  and, 
by  the  common  law,  nothing  can  excuse  him  but 
the  act  of  Gt>d,  or  of  the  enemy,  or  of  the  purty 
complaining.  Dusar  v.  Murgatroyd,  1  Wash.  C. 
C.  13.     Stone  v.  Ketland,  I  ib.  142. 

99.  The  owner  of  a  ship  is  liable  for  damages 
sustained  by  means  of  his  vessel  running  foul  of 
another  vessel,  though  his  ship  was  in  charge  of 
a  public  pilot  at  the  time.  Bussy  v.  Donaldson, 
4  Dall.  206. 

100.  The  owner  of  a  vessel  having  it  in  his 
power  to  avoid  a  collision  with  another  vessel, 
and  refusing  to  do  so,  is  liable  to  respond  in  an 
action  on  the  case,  although  the  vessel  damaged 
has  the  wind,  if  her  owner  does  all  in  his  power 
to  avoid  the  collision.  Hawkins  v.  Steamboai  Co. 
2  Wend.  452. 

101.  The  general  owner  is  owner  for  the  vov- 
age,  notwithstanding  a  charter  party,  where  the 
vessel  is  navigated  at  his  expense,  and  by  his 
master  and  crew,  and  where  he  retains  the  pos 
session  and  management  of  her  during  the  voy- 
age, and  a  part  of  the  vessel,  for  bis  own  use. 
T%e  Volunteer,  1  Sumner,  551.  Vide  Logs  of 
Mahogany,  2  ib.  589. 

102.  But  the  owner  of  a  vessel  is  not  liable  for 
supplies  furnished  while  she  is  in  the  employ  of 
the  charterer.     Perry  v.  Osborne,  5  Pick.  422. 

103.  The  owner,  as  well  as  the  master,  is  liable 
for  repairs  done  to  a  vessel.  Mar^uand  v.  Wdfb, 
16  Johns.  89. 

104.  Where  labor  is  performed  upon  a  ship, 
there  is  a  legal  presumption  that  it  was  done  for 
the  benefit,  and  at  the  request,  of  the  owner,  and 
an  implied  promise  to  pay  arises;  but  where 
there  is  a  special  promise  by  the  master,  and 
credit  is  given  to  him  alone,  and  he  has  been 

Said,  the  owner  is  not  liable.  James  v.  Bixby,  11 
lass.  34. 

105.  A  vessel  went  into  an  enemy's  port,  pre- 
tending to  be  a  neutral,  and  obtained  a  credit  for 
repairs  and  other  purposes ;  but  her  character 
was  discovered,  ana  she  was  condemiMd.  It  was 
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neld,  that,  after  the  retain  of  pf  ace,  an  action 
could  be  maintained  to  recover  thf  sum  advanced. 
Mttsson  v.  Fales,  16  Mass.  332. 

106.  To  render  the  owner  of  a  vessel  liable 
under  a  bill  of  lading,  there  must  appear,  besides 
the  fact  of  his  ownership,  that  she  was  in  his  em- 
ployment, that  the  master  was  appointed  by  him, 
and  acted  within  the  scope  of  his  authority.  Key- 
nold*  V.  Toppan^  15  ib.  370. 

107.  An  adventure' was  shipped  on  agreement, 
by  the  owners  of  the  vessel,  to  receive  half  profits 
in  lieu  of  freight.  On  the  sale  of  the  cargo  in 
Europe,  the  amount  due  the  owners  of  the  vessel 
was  remitted  to  them,  and  the  share  of  the  ship- 
per remained,  by  his  direction,  in  the  hands  of  a 
merchant,  who  failed.  Held,  that  the  owner  of 
the  vessel  was  not  liable  for  any  part  of  this  loss. 
GUehrist  v.  Ward,  4  ib.  692. 

108.  The  owner  of  a  ship,  who  goes  in  her,  is 
not  liable  for  goods  clandestinely  taken  on  board 
by  the  master,  with  the  express  or  implied  knowl- 
edge of  the  shipper,  unless  the  owner  of  the  ship 
adopts  the  acts  of  the  master.  Walter  y.  Brewer, 
11  ib.  99. 

109.  The  hirer  of  a  vessel,  being  owner  of  the 
cargo,  drew  a  bill  of  exchange,  which  was  in- 
dorsed by  the  master,  in  compliance  with  a  com- 
promise effected  by  him  to  release  the  vessel  and 
cargo  from  hostile  detention.  The  owner  of  the 
vessel  was  held  not  to  be  liable  to  the  hirer  for 
the  bill  before  the  payment  thereof.  Douglas  v. 
Moody,  9  ib.  548. 

110.  If  necessary  supplies  are  furnished  .to  a 
vessel  abroad,  afler  the  owners  of  her,  when  she 
sailed,  have  parted  legally  and  bona  fide  with  all 
their  interest  in  her,  out  without  the  knowledge 
of  the  master  or  of  the  merchant  furnishing  the 
supplies,  the  original  owners  are  not  liable  to  the 
merchant  for  such  supplies.  Hussey  v.  Mien,  6 
ib.  163. 

111.  A  part  owner  of  a  ship  is  not  chargeable 
with  bills  on  her  account  before  his  ownership 
commenced.     Higgins  v.  Packard,  2  Hall,  226. 

112.  A  part  owner  of  a  vessel  is  not  liable  for 
supplies  furnished  after  he  had  parted  with  his 
interest,  although  his  name  is  still  enrolled  as 
part  owner.     Dame  v.  Hadlock,  4  Pick.  458. 

113.  A  contract  was  made  for  the  sale  of  a  ves- 
sel, the  possession  of  which  was  taken,  immedi- 
ately, and  it  was  agreed  that  the  bill  of  sale  was 
not  to  be  given  until  the  whole  of  the  purchase 
money  was  paid,  and  in  the  mean  time  the  regis- 
ter stood  in  the  name  of  the  original  owner,  who 
exercised  no  control,  however,  over  the  vessel  in 
any  respect.  Held,  that  such  original  owner  was 
not  liable  for  repairs  made  by  direction  of  the 
master,  as  agent  for,  and  on  the  credit  of,  the 
purchaser,  ^tween  the  time  of  executing  the 
contract  and  the  final  consummation  of  it  bv  the 
delivery  of  a  bill  of  sale  ;  but  that  the  purchaser 
must  be  looked  to  for  payment.  Leonard  y.  Hunt' 
ington,  |5  Johns.  296. 

114.  A  bought  three  quarters  of  a  vessel,  on  an 
understanding  with  B  that  B  should  take  one 
quarter.  B  gave  A  a  certificate  that  he  purchased 
one  quarter,  paid  the  price,  and  took  A 's  note  for 
the  amount,  but  A  refused  to  give  him  a  bill  of 
sale  thereof.  A's  executrix  aflierward  forwarded 
to  B  such  bill  of  sale  executed  by  A,  which  B 
refused  to  receive.  Held,  that  B.  was  not  liable 
as  owner  of  one  fourth  of  the  vessel.  Higgins  v. 
Chessman,  9  Pick.  7. 

115.  The  owner  of  a  vessel  as  well  as  the 
master  are  responsible  for  the  goods  which  they 
have  undertaken  to  carry,  if  stolen  or  embezzled 
by  the  or^w  or  any  other  person,  thoagh  there 


be  no  fault  or    negligence    imputed  to  them. 
Sekieffelin  v.  Harvey,  6  Johns.  170. 

116.  Where  a  ship  was  not  put  up  to  freight, 
but  employed  by  the  owner  on  his  own  account, 
and  the  master  received  goods  of  another  on  board 
as  part  of  his  privilege,  taking  to  himself  the 
freight  and  commissions,  it  was  held,  that  the 
owner  of  the  ship  was  not  liable  for  the  embez- 
zlement of  the  goods.  King  v.  Lenox,  19  ib. 
235. 

117.  The  acceptance,  by  the  ship-owner,  of  the 
letters  and  invoices  sent  him  by  the  consignees, 
is  not  such  a  ratification  of  their  acts  as  to  throw 
a  loss,  arising  from  the  seizure  of  merchandise 
exported  against  the  laws  of  the  place  of  ship- 
ment for  his  account,  upon  such  ship-owner. 
Pawson  V.  Donnell,  1  Gill  &  Johns.  1. 

1 18.  For  the  conduct  of  the  officers  and  crew 
of  a  privateer  in  the  execution  of  the  business  in 
which  they  may  be  employed,  the  owners  are,  by 
the  maritime  law,  liable,  if,  through  ignorance  or 
illegally,  they  do  an  injury  to  others.  Dias  v. 
Privateer  Revenge,  3  Wash.  C.  C.  262. 

119.  To  warrant  the  conclusion  that  the  own- 
ers of  a  privateer  are  liable  for  injuries  done  by 
the  master  and  crew,  there  must  be  a  capture  as 
prize  of  war ;  but  in  a  piratical,  unauthorized 
seizure  and  spoliation,  these  acts  not  being  in  the 
business  of  the  expedition,  the  owners  are  not 
liable,  beyond  the  penalty  of  the  bond  given  ac- 
cording to  law,  and  the  loss  of  their  vessel,  ib. 

120.  In  a  proceeding,  by  the  owner  of  a  ves- 
sel, under  the  New  York  statu te,  to  recover  dam- 
ages, where  the  vessel  has  been  run  down  by 
another  vessel,  if  the  plaintiff,  in  his  declaration, 
only  claims  for  damages  to  the  vessel,  he  cannot 
recover  beyond  his  claim.  Slack  v.  Brou)n,  13 
Wend.  390. 

121.  Where  a  vessel,  proceeded  against  for 
such  injury,  has  been  discharged  from  seizure, 
upon  the  execution  of  a  bond  to  pay,  &c.,  and  an 
action  is  brought  upon  the  bond,  the  defendant 
may  tender  amends,  on  the  ground  that  the  in- 
jury was  casual  or  involuntary,  ib. 

122.  And  whether  the  injury  was  casual  or  in- 
voluntary, must  be  certified  by  the  judge  pre- 
siding at  the  trial,  ib. 

123.  The  plaintiff  is  entitled  to  a  verdict  for  the 
sum  tendered,  although  he  refused  to  accept  the 
same  when  tendered ;  and,  after  refusal,  the 
plaintiff  may,  at  the  trial,  elect  to  accept  the  sum, 
and  if  he  does  so,  the  defendant  is  bound  to  pay, 
or  a  verdict  must  be  rendered  for  the  amount,  w. 

124.  In  an  action  against  the  owner  for  un- 
skilful stowage  by  the  mariners,  the  captain  may 
be  a  witness,  if  released  by  the  owners,  and  the 
mate  and  seamen  may  be  witnesses  without  a  re 
lease.     Arnold  v.  Anderson,  2  Yeates,  93. 

125.  In  an  action  by  a  ship's  husband,  for  sup 
plies  furnished  to  a  vessel,  parol  evidence  is  ad- 
missible to  prove  that  all  the  defendants  were 
jointly  interested  in  the  vessel,  although  she  was 
registered  in  the  name  of  one  only  Vinal  v. 
BurrUl,  16  Pick.  401. 

126.  In  an  action  by  a  part  owner  and  ship'j 
husband  of  a  vessel  against  the  other  part  own 
ers,  to  recover  the  balance  of  an  account  of  the 
expenses  and  earnings  of  the  vessel,  which  was 
acknowledged  by  the  defendants  to  be  correct,  it 
appeared  that,  at  the  time  when  the  action  was 
commenced,  there  was  a  single  outstanding  debt 
due  to  such  owners,  which  was  not  mentioned  m 
said  account,  and  which  had  been  subsequently 
collected.  It  was  held,  that  the  action  mizht  be 
maintained,  provided  the  amount  of  such  debt 
should  be  allowed  by  the  plaintiff,  ib. 
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127.  A  mortgmgee  who  10  io  poMeMion  of  a 
ship,  and  holds  nmiself  oat  aa  abaolate  owner,  ia 
liable  for  repairs.  Tmeker  v.  Bugington,  15  Mass. 
477.  ALiter^  if  he  is  out  of  possession.  M  'Jntyre 
▼.  SeaU,  8  Johns.  159.  PkUipsY.  Ledley.  1  Wash. 
C.  C.  226. 

128.  Unless  the  repairs  were  made  on  his 
credit  or  by  special  contract  with  hina.  Rinjr  r. 
Franklin,  2  Hall,  1.    Birkbeek  ▼.  Tucker,  ib.  121. 

129.  In  such  case,  the  mortga^r  is  a  witness, 
for  the  mortgagee,  to  show  the  nature  of  the  trans- 
action, ib, 

130.  The  defeasance  may  be  on  a  separate  in- 
strument from  the  agreement,  and  not  under 
seal,  ib, 

131 .  Nor  is  he  entitled  to  the  earnings  of  the 
vessel,  before  possession  delivered.  Philips  7. 
Ltdley,  1  Wash.  C.  C.  226. 

132.  If  the  mortgagee  of  a  ressel  appears,  from 
the  register  and  papers,  to  be  the  absolute,  un- 
conditional owner  of  a  vessel,  he  is  bound  by 
such  evidence,  and  will  be  liable  for  the  neces- 
sary disbursements  in  repairs  and  supplies,  pro- 
cured bv  the  master  during  the  voyage,  if  the  in- 
dividuals so  making  the  advances  make  them  on 
the  credit  of  such  evidence.  SUirr  v.  Knox,  2 
Conn.  215. 

133.  A  mortgagee  of  a  ship  in  possession  is 
liable  to  the  master  for  his  wages,  if  the  voyage 
be  performed  for  the  benefit  of  the  mortgagee. 
Ckamplin  v.  BulUr,  18  Johns.  169. 

134.  But  where  the  master  made  a  special 
agreement,  as  to  his  waffes,  with  the  real  owner 
or  mortgagor,  and  with  full  knowledge  of  a 
secret  arrangement  between  the  mortgagor  and 
the  mortgagee,  who  had  no  interest  in  the  voy- 
age, but  merely  lent  his  name  to  cover  the  voy- 
age for  the  benefit  of  the  owner,  and  without 
receiving  any  freight  or  profit,  the  master  was 
held  bound  by  his  special  agreement,  and  could 
not  sue  the  mortgagee  as  owner,  ih. 

135.  But  by  mere  possession  of  the  documents 
he  does  not  acquire  such  possession  as  to  be 
liable  to  the  master  for  wages.  Fisker  v.  WiUing, 
8  8.  A^R.  118. 

IT.    Of  Masters  of  Vessels, 
(a.)    Of  their  Authority, 

136.  Regularly,  the  master  is  the  agent  of  the 
ship-owner  only,  and  has  nothing  to  do  wit^  the 
cargo  but  for  its  safe-keeping  and  transporta- 
tion. The  supercargo  represents  the  owner  of 
the  cargo,  and  has  nothing  to  do  with  the  ship. 
Ross  V.  Ship  Active,  2  Wash.  C.  C.  226. 

137.  The  master  of  a  ship,  when  abroad,  is 
generally  the  agent  of  the  owners,  and  may  bind 
them  by  contracts  relating  to  the  freight.  But  if 
an  owner  is  on  board,  attending  ezdusivelv  to 
the  shipment  of  the  cargo,  he  is  not  bound  by 
the  master's  contracts.  fFard  v.  Green,  6  Cow. 
173. 

138.  In  order  to  free  himself  from  liability  on 
the  contracts  of  the  master,  the  owner  must  prove 
that  he  was  exclusively  attending  to  the  ship- 
fnent  ofthe  cargo;  it  is  not  enough  for  him  to 
show  that  he  was  on  board  as  supercargo.  Thus, 
where  one  of  the  owners  was  on  board  as  a  su- 
percargo, and  the  master  of  a  general  ship,  with- 
out his  knowledge,  and  without  putting  it  on  the 
freight  list,  received  money  for  transportation, 
which  was  stolen  during  the  voyage,  held,  that 
the  owners  were  liable,  t^. 

139.  A  master  of  a  vessel  has  no  right,  merely 
■•  susb,  to  make  insurance  for  the  owners.  Foster 
T.  U,  States  Ins.  Co,  11  Pick.  85. 


140.  But  where  the  captain,  who  was  also  part 
owner,  made  insurance  on  property  on  board  for 
the  owners  of  the  vessel,  part  of  which  was 
joint  and  part  separate  propertv,  it  was  held,  that 
the  insurance  would  protect  his  own  property, 
both  joint  and  separate,  ib, 

141.  If  the  master,  acting  for  the  benefit  of  his 
owner,  can  regain  possession  of  his  ship  by  a 
ransom,  or  by  a  purchase  afler  capture  and  con- 
demnation, he  has  full  authority  to  do  so,  and,  in 
the  exercise  of  such  authority,  he  is  strictly 
within  the  line  of  his  duty.  PhUlips  v.  M*CaU, 
4  Wash.  C.  C.  141. 

142.  The  captain,  as  master,  has  no  right  to 
pledge  freight  to  raise  money  for  his  private  pur- 
poses. As  the  agent  for  the  owners,  which  the 
captain  may  be,  in  the  absence  of  a  consignee, 
he  can  act  only  for  the  benefit  of  his  principal, 
and  he  has  no  other  authority.  Keith  v.  Mur^ 
doch,  2  ib,  297. 

143.  The  master,  in  a  foreign  port,  may  bind 
the  owners  for  necessary  expenses  of  the  ship. 
Wainwrighi  v.  Crawford,  3  Testes,  131.  And  by 
a  bill  drawn  for  necessaries.  Milward  v.  Hallett^ 
2  Caines,  77. 

144.  He  may,  from  the  necessity  of  the  case, 
bind  his  owners  for  repairs.  Philips  v.  Ledley, 
I  Wash.  C.  C.  226. 

145.  The  master  of  a  vessel  may  borrow  money 
in  a  foreign  port,  where  there  is  an  actual  neces* 
sity  to  do  so,  for  the  purpose  of  repairing  the 
ship,  and  the  owner  of  the  vessel  will  be  bound 
by  such  contract.  Wamwrigkt  v.  Crawford,  4 
Dall.  225. 

146.  And  this  though  the  necessity  arose  from 
his  own  misconduct  Descadillas  v.  Harris,  8 
Greenl.  298. 

147.  Where  the  master,  being  consignee  of 
the  cargo,  on  his  arrival  at  a  foreign  port,  in- 
quired at  the  custom*house  what  would  be  the 
amount  of  the  duties  and  charges  there  payable 
by  him,  and  retained  for  that  purpose,  out  of  the 
proceeds  of  his  outward  cnrgo,  the  sum  thus 
ascertained,  investing  the  residue  in  a  return 
cargo ;  but,  afler  being  ready  for  sea,  discovered 
that  the  sum  computed  at  the  custom-house  was 
too  small  by  $300,  it  was  held,  that  this  consti- 
tuted a  case  of  necessity  sufficiently  strong  to 
authorize  him  to  borrow  the  deficiency,  on  the 
credit  of  his  owner,  ib. 

148.  A  vessel,  bound  from  New  Orleans  to 
New  York,  put  into  Wilmington  in  a  damaged 
state,  where  the  master,  having  no  other  means, 
obtained  advances  for  the  necessary  repairs,  and 
gave  a  draft  for  the  amount  on  his  consignees, 
which  was  afterwards  protested  for  non-accept- 
ance. On  a  libel  against  the  freight  in  the  hands 
of  the  consignees,  for  such  advances,  it  was  held, 
that  the  taking  of  the  draft  was  a  waiver  of  the 
lien,  if  any  existed.  Murray  y.  Laxarus,  Paine, 
572. 

149.  A  master  of  a  vessel  who,  at  sea,  bears 
down  on  another  vessel  to  leeward,  which  has 
hoisted  her  colors,  is  justified  in  bearing  down 
upon  her,  if  it  is  a  custom  to  do  so.  Stone  v. 
Ketland,  1  Wash.  C.  C.  142. 

150.  Where  a  vessel  abroad  is  so  injured  that 
it  becomes  questionable  whether  it  will  not  cost 
more  to  repair  her  than  she  would  be  worth  when 
repaired,  and  the  master  calls  a  survey  in  good 
faith,  there  is  a  moral  necessity  that  he  should 
act  on  the  opinion  of  the  survey,  as  the  agent 
both  of  owners  and  insurers ;  and  he  will  be  sup- 
ported, unless  it  appear  that  the  facts  or  infer- 
ences on  which  the  result  of  the  survey  was 
based  were  false.    And  the  burden  of  proof  wiU 


4S6 


SHIPS  AND  SftlPPINO. 


be  on  thofle  who  impu^  the  eapUin^s  condaet  to 
■how  this  fklsitj.  Gordon  r.  MmsBaekusetU  hu. 
Co.  2  Pick.  349. 

151.  In  eaae  of  any  dtfatters  that  may  happen 
in  the  coarse  of  the  royage^  the  law  anthorizea 
the  captain  to  act  for  all  parties  interested,  in 
their  absence.  BrjatU  ▼.  (UmmotuoeaUA  Ins.  Co. 
6  ib.  131.  DougUu  r.  Moody,  9  Msm.  548. 

152.  The  master  of  a  ressel  hhs  an  absolute 
authority  on  board  the  ressel  under  his  com- 
mandy  and  his  lawful  orders  must  be  obeyed. 
He  may  inflict  moderate  oonrectaon  for  disobedi- 
ence and  impertinent  language.  The  seaman 
may  endeavor  to  escape  nom  it,  and,  if  he  is 
pursued,  or  otherwise  exposed  to  a  repetition  of 
such  treatment,  he  may  resist  for  the  mere  pur- 
pose of  protecting  himself  fh>m  injury.  U.  Statog 
v.  Smitk,  3  Wash.  C.  C.  5fi5. 

153.  Moderate  correction  on  board  ship  is  jus- 
tifiable ;  bAt  deadly  weapons,  such  ai  a  cutlass, 
should  only  be  used  when  a  mutiny  exists  or  is 
threateneci.    Jarvis  r.  Sherwood,  Bee,  248. 

154.  The  master  of  a  ressel  is  justified  in  in- 
flicting punishment  by  whipping  for  a  past  of- 
fence, eren  if  such  punishment  is  not  necessary 
for  the  suppression  of  actual  mutiny  or  coercion 
to  any  particular  duty.  Sampson  t.  Smitk,  15 
Mass.  365. 

155.  He  has  no  ruriit  to  degrade  the  ship's  car- 
penter without  sumeient  cause.  Skip  Montor, 
4  Mason,  84. 

156.  A  captain  has  no  power  to  bind  his  own- 
ers and  their  vessel  to  the  payment  of  mariners' 
wages  for  three  months  after  their  discharge, 
and  after  all  services  at  sea  and  elsewhere  had 
ceased.  Canizoret  v.  8anti$Mmm  Trinidad^  Bee, 
353. 

157.  The  purchase  of  a  ship,  in  a  foreign  port, 
by  the  master,  at  a  sale  by  authority,  is  generally 
to  be  considered  as  made  for  i^e  benefit  of  the 
owners,  if  they  elect  so  to  regard  it.  Ckamhor- 
Imin  V.  Hmrrody  5  Greettl.  420. 

158.  Where  the  master  of  a  vessel,  driven  to  a 
port  of  distress,  transfers  the  goods  to  another 
vessel,  and  takes  a  bill  of  lading  deliverable  to 
his  own  order  instead  of  one  to  we  original  con- 
signees, and,  on  the  arrival  of  the  go<xls  at  the 
port  of  destination,  they  are  not  placed  in  the 
hands  of  the  original  consignees,  but  sold  to  a 
bona  fide  purchaser,  such  sale  is  invalid.  Everett 
V.  Salims,  15  Wend.  474. 

159.  The  master  of  a  vessel  cannot,  by  the 
mere  virtue  of  his  office,  as  such,  bind  his  own- 
ers by  a  charter  party  under  seal,  so  as  to  subject 
them  to  an  action  of  covenant  thereon.  Picker- 
ing V.  Holt,  6  Greenl.  160. 

160.  The  master  has  fUU  powers  to  bind  the 
ihip-owners  for  the  money  he  may  borrow,  for 
the  neoessary  purposes  of  the  voyage,  in  a  for- 
eign  country,  where  the  Owner  is  not  present, 
and  where  the  loan  is  exclusively  for  the  inter- 
est of  the  owner ;  and  if  it  cannot  be  obtained 
upon  bills  drawn  on  the  owner,  which  he  is 
bound  to  pay,  he  may  pledge  the  ship  to  repay 
the  loan,  with  maritime  interest.  Ross  v.  Msp 
Active,  2  Wash.  C.  C.  226. 

161.  The  master,  being  also  owner  of  the  ves- 
sel, may  give  a  specific  lien  on  her  for  securing 
advances  made  fbr  any  purpose ;  but  if  this  is 
not  given  by  virtue  of  his  authority  as  master,  it 
will  not  be  a  marine  hypothecation.  Hurrf  v. 
Ship  John  ^  Alice,  1  ib.  293. 

162.  He  cannot  hypothecate  for  a  pre€xisting 
debt,  bat  only  for  advances  for  a  purpose  neces- 
sary to  enable  him  to  complete  his  voyage,  made 
at  the  time  the  neeesiify  existed,  t^ 


163.  To  constitute  a  right  to  hypothecate  the 
ship,  there  must  be  nrgent^neeessityy  in  a  foreign 
port,  and  a  total  want  of  sufficient  credit.  O^Hara 
V.  Skip  Mary,  Bee,  100. 

164.  The  master  of  i  ship  has  no  Authority  to 
hypothecate  a  vessel  at  a  port  where  one  of  the 
owners  resides.  Ship  Lavinia  v.  Barclay,  1 
Wash.  C.  C.  49. 

165.  Nor  when  the  ewuers  of  the  vessel  are 
present  at  the  place  where  repairs  are  made,  or 
when  he  has  ftands  of  the  owners  which  he  has 
not  used  for  the  purpose.  Patton  v.  The  Ran» 
dolpk,  Gilpin,  467. 

166.  Nor  if  the  owners  have  a  representative 
or  correspondent  at  the  port,  who  will  advance 
what  is  necessary,  or  if  the  same  may  be  pro- 
cured by  other  means.  Boreal  v.  The  Oolden 
Rose,  Bee,  131. 

167.  Where  a  bond  was  ^tsa  in  the  nature  of 
a  botlomiy,  but  the  circumstances  under  which 
it  was  executed  were  not  such  as  to  warrant  the 
captain  in  executing  a  maritime  hypothecation, 
yet  the  captain  having  had  a  power  of  attorney 
from  the  owner  of  the  vessel  to  borrow  money 
upon  the  vessel,  such  a  contract,  if  made  by  the 
captain,  may  create  a  lien  on  the  vessel,  in  a 
court  of  common  law.  Hurry  v.  The  Assignee^ 
of  Hnrrv,  2  Wash.  C.  C.  145. 

168.  The  master  of  an  American  vessel,  in  an 
enemy's  country,  may  hypothecate  the  vessel 
for  money  advanced  to  fetum  to  the  United 
States,  though  the  original  voyage  was  broken 
up  by  capture  and  the  compulsory  sale  of  the 
cargo.    Crawford  v.  The  WUliam  Penn,  3  ib.  484. 

169.  If  the  master  has  sufficient  money  of  the 
owners',  or,  it  seems,  of  his  own,  on  board,  he 
cannot  borrow  on  bottomry.  Skip  Packet,  3 
Mason,  255. 

170.  But  he  is  not  bound  to  apply  money  on 
board  belonging  to  shippers  to  the  niip's  neces- 
sities before  borrowing  on  bottomry,  at  least  if 
not  equal  to  the  amount  of  repairs.  But  the  law 
invests  him-  with  a  large  discretion  upon  the  sub- 
ject, lb. 

171.  He  has  not,  in  virtue  of  his  oAce,  any  au- 
thority to  sell  a  ship  except  in  case  of  extreme 
necessity,  where  the  vessel  is  wrecked  or  un- 
navigable,  d^c.  The  Schooner  THlton,  5  Mason, 
465.  Skriner.  Sloop  Hope,  Bee,  2.  Scull  Y.Brid- 
die,  2  Wash.  C.  C.  150. 

172l  And  if  he  does  so,  (he  sale  is  invalid, 
notwithstanding  he  has  acted  with  good  ikith, 
at  least  where  tne  contest  is  between  the  owner 
and  fhe  purchaser.  T%e  Schooner  TTHon,  5  Ma- 
son, 465. 

173.  And  in  an  action  of  trover  for  the  articles 
purchased,  the  measure  of  damages  is  the  real 
value  of  the  property,  and  not  what  they  were 
sold  for.     Setdt  v.  Btiddle,  2  Wash.  C.  C.  150. 

174.  It  is  not  sufficient  to  justify  a  sale  of  a 
vessel  by  a  master,  that  he  acted  m  good  faith, 
and  in  the  exercise  of  his  best  discretion ;  there 
must  appear  to  have  been  an  urgent  necessity  to 
sell  for  the  preservation  of  the  interest  or  all 
concerned.     The  Sarah  Ann,  2  Sumner,  206. 

175.  If  an  owner  of  reasonable  prudence  would 
have  directed  the  sale,  fVom  the  opinion  that  the 
vessel  could  not  be  delivered  firom  the  peril 
without  the  hazard  of  an  expense  disproportion- 
ate to  her  real  value,  then  the  sale  by  the  master 
would  be  deemed  justifiable,  ib. 

176.  And,  in  a  case  of  such  urgent  necessity, 
the  master  has  a  right  to  sell  the  vessel,  as  well 
on  a  home  shore  as  on  a  foreign  shore,  and 
whether  the  owner's  residence  be  near  or  at  a 
distance,  it. 
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177.  The  eriterion  for  deciding  the  master's 
power  to  kU  a  atranded  veBael  is  the  distance  of 
the  owners  or  insurers  from  the  scene  of  strand- 
ing. Xeto  England  Ins,  Co.  v.  The  Brig  Sarah 
j9nii,  13  Pet.  3d7. 

178.  The  master  may  sell  the  rigging  and  sails 
as  well  as  the  yessel.  tb. 

179.  But  if  the  master  sells  without  good  faith, 
the  owner  maj  claim  the  vessel's  sails  and  rig- 
ging from  the  purchaser,  ib. 

180.  The  decision  of  Smith  t.  BriddU^^  Wash. 
C.  C.  R.  150,  is  too  broadly  expressed,  ib. 

181.  The  master  of  a  vessel  abroad  has  no  au- 
thority to  sell  cargo  to  pay  the  general  debts  of 
the  shipper,  even  if  he  has  authority  to  dispose 
of  cargo  as  he  thinks  bent  for  the  interest  of  the 
owner.     Peters  v.  BtUlistier^  3  Pick.  495. 

182.  An  authority  to  make  such  sale  will  not 
be  presumed  from  a  general  practice  of  the  mas- 
ter, in  former  voyages,  of  selling  his  cargoes, 
which  sales  had  been  approved  of  Dy  the  owners. 
ib.     Henshaw  v.  Clark^  2  Root,  103. 

183.  In  testing  the  propriety  of  the  conduct  of 
the  master  in  such  circumstances,  it  is  proper  to 
inquire  how  an  owner  would  have  acted  in  like 
circumstances.  Winn  v.  Columbian  Ins.  Co,  12 
Pick.  279. 

184.  A  master  of  a  ship  loaded  on  freight,  and 
having  no  consignment  of  the  cargo,  has  no 
right  to  pledge  or  sell  any  part  of  the  cargo  at 
an  intermediate  port,  short  of  the  port  of  destina- 
tion, except  for  necessary  repairs  and  expenses 
to  enable  him  to  perform  the  voyage.  If  he  break 
up  the  voyage  at  an  intermediate  port,  he  has  no 
authority  to  sell  any  part  of  the  cargo  to  pay  for 
advances  to  him  to  repair  the  ship  for  a  new 
voyage,  or  to  pay  seamen's  wages.  Watt  v.  Pot' 
tor,  2  Mason,  77. 

185.  In  case  of  necessity,  the  master  may  sell 
a  part,  or  hypothecate  the  whole,  of  the  cargo;  for 
the  necessary  repairs  of  the  ship ;  but  he  cannot 
mortgage  or  hypothecate  the  ship  for  the  benefit 
of  the  cargo.  Fontaine  v.  Columbian  Ins.  Co.  9 
Johns.  29.     The  Ship  Packet,  3  Mason,  255. 

186.  The  captain,  without  the  consent  of  his 
owners,  has  power  to  sell  perishable  goods,  that 
are  damaged,  after  his  vessel  is  driven  to  a  port 
by  stress  of  weather.  But  those  in  good  condi- 
tion, and  not  perishable,  he  cannot  sell  without 
directions  from  his  owners,  to  whom  he  is  bound 
to  give  immediate  mformation.  Smith  v.  Martin, 
6  Binn.  262. 

187.  In  case  of  shipwreck,  the  master  is  jus- 
tified in  selling  the  cargo  only  by  necessity.  A 
usage  at  the  place  where  the  disaster  occurs  is 
not  sufficient.  If  the  cargo  can  be  brought  to  its 
place  of  destination  without  a  loss  exceeding  50 
per  cent.,  the  captain  should  have  it  brought,  and 
not  break  up  the  voyage  by  a  sale.  Bryant  v. 
Commonwealth  Ins.  Co.  6  Pick.  131. 

188.  Where  a  vessel  was  stranded,  and  the  car- 
eo  landed  without  damage,  and  was  not  of  a  per- 
ishable nature,  and  might  have  been  kept  till  the 
owners  could  be  heara  Aom,  it  was  held,  that 
the  master  had  no  authority  to  sell  the  cargo, 
without  consulting  the  owners  and  insurers,  ib, 
13  ib.  544. 

189.  Held,  also,  that  the  premium  required  to 
insure  against  the  risks  of  plunder  and  weather, 
during  the  transportation  to  Castine,  was  not  to 
be  calculated  m  ascertaining  whether  the  dam- 
age amounted  to  50  per  cent. ;  those  risks  being 
covered  by  the  policy,  ib.  543. 

190.  In  case  of  shipwreck,  the  master  will 
be  justified  in  selling  only  by  a  legal  necessity, 
and  not  by  the  fact  that  a  prudent  owner  would 
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sell,  or  tliat  a  sale  would  be  best  for  all  con 
cerned.  ib. 

191.  If  the  owner  of  the  ship  is  also  owner  uf 
the  cargo,  the  master  may  sell  part  of  the  cargo 
to  raise  money  for  the  necessary  wants  of  the 
ship ;  and  if  in  no  other  manner  the  money  can 
be  obtained,  and  the  loan  is  absolutely  required 
for  the  success  of  the  voyage,  he  may  sell  a  part 
of  the  cargo  of  the  ship,  to  whomsoever  it  may  be- 
long.  Ross  V.  The  Ship  Active,  2  Wash.  C.  C.  226. 

(b.)     Of  their  Rights, 

192.  A  commission  to  a  captain,  on  sales  and 
investments,  does  not  entitle  him  to  a  commis- 
sion on  freight.  MUler  v.  Livingstony  1  Caines, 
349. 

193.  The  master  and  seamen  of  a  whale  ship, 
who  ship  on  shares,  instead  of  wages,  do  not 
thereby  become  partners  with  the  .owners,  and 
need  not  join  or  be  joined  in  actions  by  or  against 
them  relating  to  the  voyage.  Baxter  v.  Rodjnan^ 
3  Pick.  435.     Grozier  v.  Attoood,  4  ib.  234. 

194.  Where  a  master  of  a  vessel  carries  a 
cargo  to  a  distant  port,  with  orders  to  sell  for  the 
most  he  can  obtain,  but  cannot  effect  a  sale,  he 
is  justified  in  leaving  the  goods  to  be  disposed  of 
in  future,  unless  he  has  express  orders  to  bring 
them  back  in  case  no  sale  is  effected.  Day  v. 
J^obU,  2  ib.  615. 

195.  A  usage,  that  the  master  of  a  whale  ship 
should  have  a  lien  upon  the  lays  of  the  seamen 
for  supplies  famished  them  on  the  voyage,  is  a 
reasonable  usage.     Barney  v.  Coffin,  3  ib.  115. 

196.  Such  lien  is  not  lost  by  delivering  up  the 
oil  to  the  agent  of  the  owners  for  the  purpose 
of  settling  the  voyage,  ih. 

197.  Where,  by  the  shipping  papers,  a  master 
is  made  directly  responsible  to  the  seamen  for 
their  wages,  he  may  retain  freight  to  indemnify 
himself.     Goodridge  v.  Lord,  10  Mass.  483. 

198.  A  master  has,  as  against  the  owner  him- 
self, the  same  right  in  the  freight  money  which 
a  consignee  has  in  the  goods  of  his  consignor, 
for  whom  any  liability  has  been  incurred  in  con- 
sequence  of  the  consignment.  Lewis  v.  Hancock^ 
11  ib.  72. 

199.  Where  the  consignees  of  goods  had  paid 
the  freight  to  the  owners,  they  were  still  held 
liable  to  the  master  to  the  amount  of  the  value  of 
his  lien  upon  the  freight,  ib. 

200.  An  account  against  a  vessel  is  not 
chargeable  to  the  master,  unless  it  is  presented 
in  a  reasonable  time,  so  that  the  master  may 
charge  it  to  the  owners  before  settling  with  them. 
Bains  v.  The  Schooner  James,  1  Bald.  544. 

201.  The  master  of  a  ship  may  collect  the 
freight  as  agent  of  the  owner,  but  he  has  no  lien 
on  me  cargo,  as  against  the  owner,  to  secure  his 

general  right  to  receive  the  freight  as  master; 
ut  payment  of  freight  to  the  owner  will  dis- 
charge tlie  lien  on  the  goods,  and  is  a  complete 
defence  to  an  action  bv  the  master  for  freight. 
IngersoU  v.  Van  Bokkelin,  7  Cow.  670. 

202.  If,  after  an  abandonment,  the  voyage  is 
continued  by  the  underwriters  without  objec- 
tions, it  is  presumed  to  be  continued  on  the 
original  terms  as  to  compensation  of  the  master 
and  seamen.  Hammond  v.  Essex  Fire  ^  Marine 
Ins.  Co.  4  Mason,  196. 

203.  Where  a  person  contracts  to  go  to  sea  as 
flag-captain,  that  is,  to  act  as  captain  towards 
belligerents,  and  to  look  after  the  interests  of  the 
owners  in  ease  of  capture  and  condemnation, 
another  person  being,  in  fact,  master  of  the  ves- 
sel, it  was  held,  that  his  compensation  for  this 
service  was  not  to  be  regarded  as  wages  of  a 
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master  muriner.    Jhfridson  t.  Ladd^  12  Mom. 
173. 

204.  The  master,  in  such  case,  is  not  entitled 
to  wages  ailer  the  capture,  ib, 

205.  The  wages  of  the  master  of  a  vessel,  as 
such,  cease  upon  the  capture  of  the  vessel  and 
cargo ;  but  a  new  duty  devolves  upon  him,  under 
such  circumstances,  as  agent  of  the  owners,  and 
a  master  acting  faithfully  in  such  capacitv  is  en- 
titled to  a  reasonable  compensation  for  his  ser- 
vices.    Smith  V.  Gilbert^  4  Day,  105. 

206.  The  master  of  a  neutral  ship,  which  is 
captured,  is  bound  to  remain  by  tlie  ship  until 
condemnation  or  a  recovery  is  hopeless,  and  his 
wages  after  the  capture  and  until  the  condemna- 
tion, &c.,  are  a  charge  to  be  paid  by  the  owners, 
and  ultimately  to  be  borne,  as  a  general  average, 
by  all  the  parties  in  interest.  JVUlard  v.  Dorr, 
3  Mason,  161. 

207.  Under  an  agreement  with  the  master  of 
a  ship  to  allow  him  monthly  wages,  he  was  held 
entitled  to  wages,  in  a  case  where  the  ship  was 
captured,  up  to  the  time  of  the  capture.  Moore 
V.  Jofus^  15  Mass.  424. 

208.  His  wages  are  not  on  the  same  footing  as 
those  of  the  seamen,  as  to  wages  being  depend- 
ent upon  the  earning  of  freight,  ib, 

209.  A  master  of  a  ship  cannot  become  a  pur- 
chaser, at  a  sale,  of  the  property  which  is  sold  by 
his  authority  as  agent  of  the  owners.  Barker  v. 
Marine  ing.  Co.  2  Mason,  369. 

210.  By  statute,  in  Connecticut,  the  master's 
remedy  is  against  the  bottom  of  the  vessel  where 
a  part  owner  ne^ects  to  pay  his  share  of  the  out- 
fits.   Brook  V.  WiUiams^  2  Root,  27.' 

211.  A  master  of  a  ship  has  a  lien  upon  the 
freight  for  port  fees,  repairs^  supplies,  and  all 
necessary  expenses  in  a  foreign  port,  and  pay- 
ment thereof  to  the  ship-owner  does  not  dis- 
charge such  lien,  after  notice  to  the  consignee. 
Van  Bokkelin  v.  IngersoU^  5  Wend.  315.  But 
see  8.  C.  7  Cow.  670.  See  The  Ship  Packet^  3 
Mason,  255. 

212.  Delivering  goods,  on  which  he  has  such 
lien,  to  a  bailee,  for  safe-keeping,  is  not  such  a 
departing  with  Uie  possession  as  will  destroy  the 
lien.    ingersoU  v.  Van  Bokkdin^  7  Cow.  670. 

213.  But  the  wages  of  the  master  of  a  vessel 
oonstitute  no  lien  upon  the  vessel  which  can  be 
enforced  in  admiruty.  The  master  contracts 
upon  the  credit  of  the  owners,  and  not  of  the 
ship,  unless  otherwise  specially  agreed.  The 
Grand  TVrAc,  Paine,  73.  Van  BokkeUn  v.  Inger' 
soUy  5  Wend.  315.  Fisher  v.  fViUing,  8  S.  &  R. 
118.     WiUard  v.  Dorr^  3  Mason,  91. 

214.  A  master,  it  seems,  may  maintain  a  suit 
in  personam^  in  the  admiralty,  for  wages,  or  for 
compensation  m  the  nature  of  wages.  Harn' 
mond  V.  Esse*  F.  fy  M.  Ins,  Co.  4  Mason,  198. 
fFiUard  v.  Dorr^  3  Mason,  91. 

215.  Where  a  person  was  hired  to  go  on  a 
voyage  as  nominal  master,  but  was  never  master 
in  fact,  held,  that  his  oontract  for  wages  with  the 
real  master  was  cognizable  in  admiralW,  and  bind- 
ing on  the  vessel  and  owners.  Virina  v.  The 
Exchange,  Bee,  198. 

216.  The  captain  does  not  lose  his  wages 
though  the  ^ssel  be  lost.  Ferguson  ▼.  Fitt^  1 
Hayw.  239. 

217.  The  misconduct  of  a  captain  or  super- 
cargo is  no  defence  to  the  payment  of  his  wages, 
unless  it  has  produced  injury  or  misconduct  to 
his  employer.  Pawson  v.  Donnelly  1  Gill  Sl 
Johns.  1. 

218.  A  shipmaster,  who  was  also  the  superev* 
go,  wn^  directed  to  proceed  with  his  vhip  to  ■•¥• 


era]  ports  *,  his  compensation,  in  addition  to  his 
monthly  wages,  being  a  sum  certain,  with  a  priv- 
ilege of  brinffing  home  a  specified  quantity  of 
merchandise  from  one  of  such  ports.  The  ship- 
owner changed  the  direction  of  the  voyage  after 
its  commencement,  and  shortened  it  so  that  the 
port  at  which  the  privilege  was  to  be  exercised 
was  not  visited  by  the  ship.  Before  the  termina- 
tion of  the  voyage,  the  master  died.  Held,  that 
the  privilege  was  so  inseparably  connected  with 
the  vessel's  destination  to  the  particular  port  at 
which  it  was  to  have  been  exercised,  that,  upon 
its  ceasing  to  be  one  of  the  termini  of  the  voyage, 
the  privilege,  of  necessity,  expired,  and  that  the 
sum  certain,  stipulated  to  be  paid  to  the  master, 
had  relation  to  the  voyage  originally  contem- 
plated, and  was  therefore  subject  to  abatement, 
m  Uie  discretion  of  the  jury,  1st,  on  account  of  the 
alteration  of  the  voyage,  if  they  believed  that  the 
master's  Labor  and  responsibility  were  thereby 
lightened ',  and,  2d,  for  that  portion  of  his  contem- 
plated services  which  were  lost  by  his  death,  t^. 

(c.)    Of  their  Obligations. 

219.  Acts  of  the  master  may  be  illepl,  and 
yet,  not  being  fraudulent  or  criminal,  they  will 
not  be  barratrous.    Bederer  v.  Delaware  Ins,  Co,  % 
2  Wash.  C.  C.  61. 

220.  It  is  not  essential,  to  oonstitute  barratry, 
that  it  should  be  to  the  interest  of  the  master,  ib, 

221.  Upon  an  indictment  of  a  master  of  a  ship 
for  maliciously  forcing  a  mate  on  shore  and 
leavinff  him  there,  it  was  held,  that  the  offence 
might  oe  committed  although  no  physical  force 
was  used.     U.  States  v.  Riddle^  4  ib.  644. 

222.  The  master  of  a  steamboat  is  responsible 
for  an  ixgury  done  by  running  his  boat  into 
another  vessel,  although  the  pilot,  who  received 
his  appointment  directly  from  the  owners,  was 
steering  the  boat  at  the  time,  and  had  the  exclu- 
sive control  of  it,  and  the  direction  of  her  coarse 
at  the  time  of  the  accident.  Denison  v.  Seymumr^ 
9  Wend.  9. 

223.  The  instructions  of  the  owner,  under 
which  the  master  of  a  vessel,  sailing  to  a  port 
known  to  be  blockaded,  is  directed  to  govern 
himself  by  information  to  be  obtained  at  the 
mouth  of  Uie  blockaded  port,  justify  suspicions  oi 
an  intention  to  violate  the  blockade ;  but  these 
should  cease  when  it  is  manifest  that  the  conduct 
of  the  captain  was  legal  and  fair.  Spery  v.  Peln- 
ware  Ins.  Co.  2  Wash.  C.  C.  243. 

224.  Where  the  master  of  a  vessel  remitted  the 
proceeds  of  cargo  to  one  whom  he  believed  to  be 
the  owner,  which  belief  bad  been  encouraged  by 
the  acts  of  the  real  owner,  it  was  held,  that  the 
master  was  not  liable  to  the  latter  for  so  doing. 
Low  V.  D'Woif,  8  Pick.  101. 

225.  A  master  is  excusable  for  leaving  goods 
at  a  foreign-  port,  if  they  are  consigned  there  to 
himself  to  be  sold,  and  he  is  not  able  to  find  a 
purchaser.  LawLer  v.  Keaquiek^  X  Johns.  Cas. 
174. 

296.  A  master  is  not  bound  to  deliver,  person- 
ally,'goods  consigned  to  a  transient  person  who 
has  no  plane  of  busanesa.  MayeU  r  Potter^  3  ib. 
371. 

287.  Where  goods  are  embeizled  or  lost  during 
the  Toyage,  the  master  is  held  to  answer  for 
their  value,  according  to  the  clear  net  value  of 
similar  goods  at  the  port  of  deliveiy.  Waikinson 
V.  Lavgkum,  8  Johns.  213. 

228.  Interest  on  this  value  will  not  be  allowed 
unless  the  master  has  been  guilty  of  misconduct 
ib. 

939,  Whoie  Qoiiiigoeei  axe  MteolBd  by  a  ship*e 
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maflter  or  eaperoar^  in  a  ferei^  port,  aoeordinj^ 
to  um^  and  in  good  faith,  they  are  ao  far  the 
agents  of  the  owniera,  that,  upon  the  death  of 
such  captain  or  supercargo,  hig  repreaentatirea 
are  not  responaible  for  the  consequences  of  such 
eonsignee*s  misconduct  or  neglect,  in  the  execu- 
tion (3r  their  agency  aAer  his  death,  not  imputa- 
ble to  instructions  previously  giren  by  such 
captain  or  supercargo  while  living.  Patoson  v. 
DmauU,  1  Gill  &  Johns.  1. 

230.  The  master  of  a  vessel  is  bound  to  his 
owners,  and  he  and  they  to  every  one  who  may 
be  affected  by  his  acts,  ror  bis  skill  and  care  in 
the  management  of  the  vessel  under  his  com- 
mand.    StoM  V.  KfOandj  1  Wash.  C.  C.  142. 

231.  While  a  vessel  is  under  the  direction  of 
a  pilot,  the  master  is  not  liable  for  damage  caused 
by  miamanagement.  Whether  the  owners  are 
liable  or  not  —  ^iHsrs.  Snell  v.  Riehy  1  Johns. 
305. 

232.  A  master  of  a  veaael  signs  bills  of  lading 
for  ffoods  laden  on  board  his  vessel,  one  of  which 
he  Keeps,  accompanied  with  proofs  of  the  neu- 
trality of  the  property.  The  vessel  is  captured, 
and  the  cargo,  among  which  were  the  goods  in 
question,  libelled ;  the  master  puts  in  his  claim, 
and,  in  answer  to  the  interrogatories,  states  that 
he  had  signed  no  bill  of  lading  for  these  goods, 
on  which  account  they  alone  are  condemned. 
The  master,  acting  bona  fide  in  this  ease,  is  not 
liable  to  the  owner,  for  he  might  have  forgotten 
that  he  had  signed  the  bills  of  lading,  his  papers 
having  been  Uiken  from  him  by  the  captors,  and 
his  answer  not  being  sufficient  to  justify  a  con- 
demning.    Ckeniot  v.  Brooks y  ib.  364. 

233.  The  certificate  of  a  consul,  to  excuse  the 
maater  of  a  vessel  ftom  complying  with  the  requi- 
sitions of  the  act  of  February  20,  1803,  with  re- 
irard  to  producing  his  seamen  upon  his  return 
from  a  foreign  voyage  to  a  port  of  the  United 
States,  must  state  that  the  seamen  were  left  in  the 
foreign  port  with  his  consent.  V,  States  v.  Hateh^ 
Faine^  336. 

234.  If  a  master  of  a  vessel  is  present,  when 
the  officers  commit  an  assault  and  battery  upon 
one  of  his  crew,  and  does  not  interfere  to  pre- 
vent it  when  he  might  do  so,  he  is  presumed  to 
encourage  and  consent  to  it,  and  is  jointly  liable 
for  the  tort.     Thomas  v.  lAne^  2  Sumner,  1. 

235.  The  master  of  a  ship  is  answerable  over 
to  his  owners,  where  they  nave  been  obliged  to 
pay  a.  third  person  for  damages  sustained  by  his 
misconduct;  but  the  court  may,  under  favorable 
circumstances,  reduce  the  quantwm,  of  damages 
below  what  the  owners  have  paid.  Purvianee 
V.  ^ngus,  1  Dall.  180. 

236.  Smuggling,  by  the  master  of  a  vessel, 
when  it  is  not  gfross  and  attended  with  serious 
damage  or  loss  to  the  owner,  is  not  visited  with 
a  penalty  of  forfeiture  of  wages;  but  the 
damage  actually  sustained  by  the  owner  may  be 
deducted  from  the  wages  due  to  the  master,  by 
way  of  diminished  compensation.  Freeman  v. 
Walker^  6  Greenl.  68.  WUlard  v.  Dorr^  3  Mason, 
161. 

.  237.  Thos,  where  a  vessel  was  libelled  as  for- 
feited for  a  violation  of  the  revenue  laws,  in  the 
importation  of  gin  by  the  master,  without  fraud 
on  his  part,  and  the  vessel  was  therefore  liberated 
by  the  secretary  of  the  treasury  on  payment  of 
eovts,  an  action  was  held  to  be  maintainable  by 
the  master  for  his  wages,  the  jury  being  directed 
to  deduct  the  costs  and  expenses,  thus  incurred 
by  the  owner,  from  the  amount  of  wages  due  to 
the  master,  ih. 
236.  Whether  the  owner  of  a  vessel,  harmg 


sworn,  in  a  petition  for  a  remittiftcr,  that  th6  act 
of  the  master,  by  which  she  was  forfeited,  was 
done  ignorantly  and  without  fraud,  can  be  ad- 
mitted afterwards  to  gainsay  it,  in  an  action 
by  the  master  against  him  for  wages,  by  show- 
ing that  the  proof  of  the  fraud  had  subsequently 
come  to  his  knowledge — dvhitatur.  I^eeman 
V.  WtUkvr,  B  Greenl.  68.  WiUard  V.  Dorr^  3  Md 
son,  161. 

239.  It  is  the  duty  of  the  master  to  give  infor- 
mation of  the  loss  of  his  vessel  to  his  owner  as 
soon  as  he  reasonably  can ;  and  his  omission  to  do 
so  is  a  plain  departure  from  his  duty.  Buggies 
V.  General  Interest  Ins.  Co.  4  Mason,  74. 

240.  The  master  is  the  general  agent  of  the 
owners  of  a  vessel.  The  builders  of  a  boat, 
built  by  order  of  the  master,  can  look  both  to 
the  master  and  to  the  owners.  Stoeker  v.  Corlett, 
Const.  Rep.  81. 

241.  Where  articles  purchased  abroad,  for  the 
equipment  of  a  vessel,  remain  on  board  at  her 
arrival  in  the  United  States,  they  need  not  be 
reported  by  the  master  in  his  manifest.  U.  States 
V.  Ttoenty'three  Coils  of  Cordage^  Gilpin,  299. 

V.  Of  the  Mate,  Supercargo^  ^. 

242.  The  mate  is  entitled  to  command  in  the 
absence  of  the  master,  and  if  a  seaman  be 
wrongfully  dismissed  by  him,  the  owners  are 
liable  therefor,  as  the  act  of  their  agent.  Ome 
V.  Townsendj  4  Mason,  541. 

243.  The*  mate  may  forfeit  his  right  to  com- 
mand, and  his  wages,  by  fraudulent,  unfaithful, 
and  illegal  practices,  by  ^ross  and  repeated  neg- 
ligence, or  flamnt,  wilful,  and  unjustifiable 
disobedience,  by  mcapacity,  induced  by  his  own 
fault,  or  palpable  want  of  skill  in  his  profession ; 
but  the  causes  of  removal  should  be  evident, 
strong,  and  legally  important.  Thompson  V. 
Busek,4  Wash.  C.C.  338. 

244.  A  supercargo,  who,  for  a  valuable  con- 
sideration, in  the  nature  of  a  commission,  under- 
takes to  be  responsible  for  all  risks  except  danger 
of  the  seas,  is  liable  to  the  owner  for  the  value 
of  goods  which  are  stolen  afler  being  landed  at 
the  port  of  discharge,  and  before  any  sale. 
Bridge  v.  Austin,  4  Mass.  115. 

245.  Where  a  supercargo  makes  a  shipment 
of  merchandise  on  his  prmcipaPs  account,  the 
exportation  of  which  is  prohibited,  it  is  at  his 
own  risk ;  and  if  seized  and  condemned  at  the 
place  of  exportation,  he  must  bear  the  loss. 
Paiifson  v.  Donnelly  1  Gill  db  Johns.  1. 

246.  Two  hands,  including  the  master,  are  in- 
sufficient for  a  vessel  of  35  tons,  from  New  York 
to  Edenton,  N.  C.     Dow  v.  Smith,  1  Gaines,  32. 

VI.  Of  Charter  Parties. 
See  Irfra,  IX. 

247.  By  the  common  law,  a  vessel  may  be 
hired  by  a  parol  contract,  so  as  to  be  binding  on 
both  parties.     Taggard^v.  Loring,  16  Mass.  336. 

248.  Where  a  vessel  was  chartered  "for  a 
voyage  to  be  made  from  Portland  to  sea,  and  take 
a  cargo  from  on  board  the  British  brig  Fountain, 
and  proceed  with  the  same  to  one  or  more  ports 
in  the  West  Indies,  and  from  thence  to  Port^ 
land,*'  this  was  holden  to  be  one  entire  voyage. 
Blanehard  v.  Bucknam,  3  Greenl.  1. 

249.  But  seamen's  wapres,  in  such  case,  are  due 
at  the  port  of  destination  in  the  West  Indies, 
though  the  payment  of  the  charter  money  was 
expressly  made  to  depend  on  the  safe  arrival  of 
the  vessel  in  Portland,  to  which  place  she  never 
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returned,  being  lost  while  lying  at  her  outward 
port.     Blanehard  v.  Bucknam,  3  Greenl.  1. 

250.  A  charter  party  providing  that,  «<  if  the 
■aid  ship  entera  into  the  port  of  Lisbon,  the 
voyage  ends,"  it  is  for  a  jury  to  determine 
whether,  by  going  to  the  outer  port  of  Lisbon, 
(about  five  miles  from  the  town,)  the  ship 
*'  entered  "  the  port  of  Lisbon.  Goddard  ▼.  Bulow, 
1  N.  &  M.  45. 

S51.  The  owner  of  a  ship,  who  charters  her  to 
another,  and  parts  with  the  possession  of  her, 
has  no  lien  for  freight.  Lander  t.  Clark^  1  Hall, 
355. 

252.  As  a  general  rule,  where  the  owner  of  a 
ship  which  is  chartered  employs,  pays,  and  sup- 
ports the  master  and  crew,  retains  the  control 
and  navigation  of  the  vessel  by  means  of  the 
master,  and  is  answerable  for  his  conduct,  a 
special  ownership  does  not  pass  to  the  charterer, 
although  the  terms  of  the  instrument  are  **  let 
and  hired,"  and  although  the  freight  is  a  gross 
sum,  and  consequently  the  owner  has  a  lien  on 
the  cargo  for  the  freight.  Palmer  v.  Gracie^ 
4  Wash.  C.  C.  110. 

253.  Where  the  general  owners  agreed  to 
freight  and  let  a  schooner  to  D.,  to  proceed  from 
New  York  to  Havana,  thence  to  Cura^oa,  thence 
to  Jacmel,  and  thence  to  New  York,  the  owners 
covenanting  that  she  should  be  ti^ht,  strong, 
well  manned,  victualled  and  apparelled,  during 
the  voyage,  that  D.  might  load  and  discharge 
such  cargo  or  cargoes  in  either  of  the  ports,  as 
by  them  should  be  ordered,  the  vessel  to  proceed 
as  soon  as  despatched  by  D.  at  either  of  the  porta 
mentioned,  direct  and  without  delay,  to  the  next 
port,  D.  agreeing  to  deliver  and  receive  the  car- 
goes at  all  the  places  alongside  and  within 
reach  of  the  vessel,  to  pay  the  owners  at  the 
rate  of  $325  a  month,  with  all  port  charges  ex- 
cept at  New  York ;  also  to  advance  what  might 
be  necessary  for  expenses,  if  wanted,  sufficient 
room  in  the  hold  to  be  allowed  for  provisions, 
wood,  and  water,  and  for  storage  of  the  cables  ; 
and,  on  the  vessera  arrival  at  Havana,  or  any  other 
of  the  ports  mentioned,  if  D.  ahould  requeat  it  of 
the  master,  the  vessel  to  return  direct  to  New 
York,  in  which  case,  the  voyage  to  be  deemed 
ended,  as  if  she  had  visited  all  the  ports ;  held, 
that  the  owners  did  not,  bv  this  charter  party, 

.  part  with  the  posaession  and  control  of  the  ves- 
sel, so  as  to  preclude  their  lien  for  freight,  and 
that  they  might  sue  the  consignee  for  the  freight, 
on  the  bill  of  lading,  in  the  name  of  the  master, 
and  that  a  payment  to  the  charterer,  with  notice 
of  the  owner'a  claim,  would  not  protect  the  con- 
signee.    Clarkson  v.  Edes^  4  Cow.  470. 

254.  If  the  charterer  of  a  ship,  at  a  foreign 
port,  refuses  or  is  unable  to  load  the  ahip  back, 
the  master  may  take  a  cargo  from  others  on  such 
terms  aa  he  can,  and  the  owner  will  have  a  lien 
on  auch  cargo,  not  for  the  freight  atipulated  in 
the  charter  party,  but  for  the  freight  agreed  upon 
with  the  master;  and  if  the  billa  of  lading  atipu- 
lated to  carry  the  goods  freight  free,  the  maater 
acting  bona  fide,  Uie  oi^ner  ia  bound,  and  hia 
remedy  ia  on  the  charter  party  againat  the  char- 
terer.    Palmer  v.  Grade,  4  Wash.  C.  C.  110. 

255.  If  the  charterer  buy  the  cargo  at  a  foreign 
port,  under  an  agreement  with  A,  the  person 
who  loaned  him  the  money  to  buy  it  with,  to 
give  him  a  lien  on  the  goods  for  his  security,  and 
indorse  the  bills  of  lading  to  him,  A  is  the  owner 
of  the  ffoods,  and  the  bill  of  lading  being  that  no 
freight  IS  to  be  paid,  A  is  not  bound  to  pay  any 
freight,  ib. 

256.  As  to  the  construction  of  the  covenants  in 


a  charter  party.    Vide   Booe  v.  Qraverman^  1 
Cranch,  214. 

257.  To  subject  the  hirer  of  a  vessel  to  the 
liabilities  of  an  owner,  be  should  have  the  pos- 
session, and  the  entire  control  and  direction  of 
the  vessel;  so  that  the  genera]  owner,  for. the 
time  being,  could  have  no  right  to  interfere  witn 
her  management.  Emery  v.  Hersey,  4  Greenl 
407. 

258.  Where  the  general  owner  of  a  veasel 
had  let  her  for  hire  by  a  contract  of  charter 
party,  and  was  to  have  no  concern  either  in 
navigating  the  vessel  or  in  the  profits  of  the 
voyage,  it  was  held,  that  the  general  owner  was 
not  liable  to  the  shipper  for  the  non-delivery  of 
goods  shipped,  after  the  execution  of  such  char- 
ter party,  unless  he  had  by  his  conduct  induced 
a  reasonable  belief  in  the  ahipper  that  the  ves- 
sel was  to  sail  on  h\i  account,  and  under  his 
direction  and  control.  Pitkin  v.  Brainerd,  5 
Conn.  451.  And  where  the  letting  of  such  ves- 
sel, and  the  surrender  of  possession  and  control 
of  the  voyage,  requisite  to  exempt  the  owner  from 
liability,  were  clearly  proved,  and  it  appeared 
that  the  cuatom-houae  papers  had  not  been 
changed ;  that,  while  the  charterer  was  inquiring 
for  freight,  he  introduced  the  general  owner  to  a 
merchant,  as  owner  for  the  voyage,  and  that 
such  owner,  without  disclaiming  any  eoneern  in 
the  voyage,  inquired  of  the  merchant  as  to  the 
probabilities  of  obtaining  flight;  it  was.  held, 
that  these  facts  did  not  evince  snch  fraudulent 
intention  in  the  owner,  or  induce  such  reasona- 
ble belief  in  the  shipper,  as  to  make  the  owner 
liable,  t^. 

259.  The  common-law  doctrine  of  bailment, 
and  common  carriers,  is  applicable  to  the  general 
rights  and  liabilities  of  owner  and  charterer, 
under  the  contract  of  affreightment.  Grade  v. 
Palmer,  8  Wheat.  605. 

260.  A  vessel  was  chartered  for  a  voyage  from 
New  Bedford  to  Savannah,  thence  to  take  a 
cargo  to  England.  Afler  she  was  laden,  an  em- 
bargo prevented  her  goinff  to  England,  and  it 
was  agreed  that  she  should  return  to  New  Bed- 
ford, to  await  the  end  of  the  embargo  ;  but  war 
was  then  declared.  It  was  held,  that  no  freight 
was  earned  by  her  by  carrving  the  cargo  from 
Savannah  to  New  ^dford.  Brown  v.  Delano, 
12  Mass.  370. 

261.  A  vessel  was  hired,  by  a  charter  party, 
for  a  certain  price  per  ton  per  month,  on  a  voyage 
from  Boaton  to  Savannan,  thence  to  the  West 
Indies,  with  liberty  to  return  to  any  port  in  the 
Uniteil  States,  and  thence  to  Boston.  On  her 
voyage  from  a  '*  port  in  the  United  States  "  to 
Boston,  she  was  captured.  The  hire  was  held  to 
be  due  to  the  discharge  of  her  cargo  at  the  port 
from  which  she  last  sailed  for  Boston.  Brown 
V.  Jivnt,  11  Mass.  45. 

262.  If  two  voya^s,  outward  and  homeward, 
are  contemplated  m  a  charter  party,  and  the 
vessel  is  lost  on  the  latter  voyage,  freight  may 
be  recovered  for  the  former.  Cofin  v.  Storer,  5 
ib.  252.    See  Locke  v.  Swan,  13  ib.  76. 

263.  In  ease  of  loss  or  capture  of  a  chartered 
vessel,  the  owner  is  to  be  paid  for  so  much  of 
the  term  as  the  vessel  shall  appear  to  have  been 
earning  profit  for  the  hirer.  The  rule  adopted  is, 
that  the  voyage  shall  be  divided  into  two,  out- 
ward and  homeward ;  and,  in  ease  of  loss  on  the 
homeward  voyage,  only  the  outward  voyage, 
and  half  the  time  passed  at  the  last  port  before 
sailing  for  home,  is  to  be  paid  for.  Lpdke  r 
Swan,  13  Mass.  76. 

264.  If  the  delivery  of  the  cargo  be  prevented 
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hj  the  negrket  or  default  of  the  defendant,  (the 
hirer  of  a  yessel  of  the  plaintiff  hy  a  charter 
party,)  the  plaintiff  is  as  well  entitled  to  the  hire 
as  upon  proving  an  actual  discharge  and  delivery 
of  the  cargo.  Bradstreet  y.  Baldtoin,  11  Mass. 
S29. 

265.  The  charterer,  and  not  the  general  owner 
of  a  vessel,  is  liable  for  the  contracts  of  the  mas- 
ter in  the  course  of  his  employment.  Reynolds 
r.  Toppan,  15  ib.  370.  See  Goodridge  v.  Lord^ 
10  ib.  483.     WaU  v.  Gibhs,  4  Pick.  296. 

266.  It  is  the  duty  of  the  <^wner  of  a  ship, 
when  he  charters  her,  to  put  and  keep  her  in  a 
suitable  condition  to  transport  her  cargo.  Pvt- 
nam  v.  Woody  3  Mass.  481. 

267.  The  hirer  of  a  vessel  bv  a  charter  party 
is  bound  to  victual  and  man  her,  unless  it  ap- 
pears by  that  instrument  that  a  different  arrange- 
ment was  intended.  Goodridge  t.  Lord^  10  ib. 
4oo. 

268.  The  hirer  of  a  vessel  by  a  charter  party 
must  not  abandon  her  while  he  can  keep  her 
afloat  and  suitably  provided  for  the  employment 
and  destination  for  which  she  was  hired ;  and  the 
owner  must  be  ready  to  pay  all  expenses  and 
damages  necessarily  incurred  for  the  purpose. 
Kimball  v.  Tucker,  ib.  192. 

269.  If  a  vessel,  sufficient  at  the  commence- 
ment of  the  voyage,  be  entirely  lost  in  the  course 
of  it,  the  hirer  by  a  charter  party  must  betake 
himself  to  another  vessel,  and  the  owner  loses 
his  freight  money,  but  nothing  more,  by  the  con- 
tract of  the  charty  party,  ib. 

270.  A  vessel  was  hired  by  a  charter  party  at 
a  certain  rate  per  month,  so  longr  as  she  should 
continue  in  the  service  of  the  hirer.  She  was 
seized  as  prize,  and  detained  for  several  months, 
but  afterwards  completed  her  voyage.  Held,  the 
hirer  was  bound  to  pay  the  stipulated  hire  for  the 
time  of  such  detention.  Spafford  v.  Dodge j  14 
ib.  66. 

271.  The  rule  is  the  same  if  the  detention  be 
caused  by  an  embargo  laid  by  the  government 
of  the  United  States.    Minot  v.  Durante  7  ib.  436. 

272.  A  covenant  in  a  charter  party  to  pay  for 
demurrage  applies  only  to  a  voluntary  detention, 
and  not  to  a  detention  by  capture.  Douglas  v. 
Moody,  9  ib.  548. 

273.  A  vessel  was  chartered  from  Boston  to 
the  coast  of  Africa,  and  back  to  the  United  States, 
at  a  certain  rate  per  month.  She  traded  at  sev- 
eral places  on  tne  coast  of  Africa,  and,  on  the 
voyage  to  the  United  States,  was  captured.  It 
was  held,  that  the  hire  was  due  from  the  begin- 
ning of  the  voyage  until  the  expiration  of  half 
the  time  spent  at  the  place  whence  she  departed 
for  home.     Locke  v.  Swan,  13  ib.  76. 

274.  A  vessel  hired  by  a  charter  party,  in 
which  no  provision  is  made  for  an  eventual  mis- 
fortune, being  wrecked,  and  the  car^o  being  de- 
livered to  the  owner  with  his  assent,  ne  shall  pay 
freight  for  it  pro  rata  itineris.  Coffin  v.  Storer, 
6  ib.  252. 

275.  There  is  no  implied  promise  in  a  charter 
party  for  the  owner  to  reimburse  the  hirer  for 
easual  profits  lost  by  his  advancing  money  to  pay 
lor  necessary  repairs  on  the  vessel.  i^imbdU  v. 
Tucker,  10  ib.  192. 

276.  The  owner  of  a  vessel  under  a  charter, 
the  hirer  having  the  whole  control  of  the  vessel 
for  the  time,  to  victual  and  man  her,  and  pay 
over  a  portion  of  the  net  proceeds  to  the  owner 
for  the  use  of  the  vessel,  is  not  liable  to  the  ship- 
pers of  goods  on  board  the  vessel,  which  had 
been  embezzled,  or  otherwise  not  accounted  for 
by  the  master.    Rsynolds  v.  Toppan,  15  ib.  370. 


277.  The  same  principle  is'  applicable  to  a  con 
tract  of  hire  of  the  vessel  which  existed  only  in 
parol.     Taggard  v.  Loring,  16  ib.  336. 

278.  If  3ie  owner  of  a  ship  charters  her  for  a 
voyage,  but  retaining  the  management  of  her, 
and  hiring  and  paying  the  master  and  crew,  and 
furnishing  them  with  provisions,  the  hirer  does 
not  become  owner  pro  hac  vice,  but  the  original 
ownership  continues.  M'Intire  v.  Botone,  I 
Johns.  229.  Hallet  v.  Columbian  Ins.  Co.  8  ib. 
272. 

279.  A  vessel  was  chartered  for  an  entire  sum, 
for  the  outward  and  homeward  voyage,  a  speci- 
fied amount  of  which  was  to  be  paid  on  delivery 
of  the  outward  cargo,  and  the  residue  on  deliv- 
ery of  tJie  homeward  cargo.  The  vessel  was  dis- 
abled by  accident,  and  only  a  part  of  the  cargo 
was  received  by  the  shippers,  the  residue  going 
for  salvage.  Held,  that  this  was  not  such  a 
delivery  as  would  authorize  an  action  of  cove- 
nant on  the  charty  party.  Post  v.  Robertson,  1 
ib.  24. 

280.  Where  a  vessel  chartered,  on  arriving 
near  her  port  of  destination,  was  turned  away  by 
reason  of  its  being  blockaded,  and  returned  to 
her  port  of  delivery,  freight  is  due  neither  on  the 
charter  party  nor  pro  rata  itineris.  Scott  v.  Lib' 
by,  2  ib.  336. 

281.  The  ship-owners  have  a  right  to  make 
any  other  contract  they  please  with  the  shippers, 
varying  or  annulling  the  charter  party,  in  rela- 
tion to  their  respective  parts  of  the  cargo.  MaC" 
tier  V.  Wirgman,  4  Har.  &>  J.  568. 

282.  C,  owning  one  quarter  of  a  vessel,  took 
control  of  her,  and  agreed  to  pay  the  owners  one 
half  of  her  earnings.  She  was  captured  on  her 
return  voyage,  and  condemned  by  a  foreign  gov- 
ernment, which  afterwards  paid  for  the  vessel, 
the  loss  of  freight,  and  a  sum  for  demurrage, 
with  interest  firom  the  day  of  capture.  Held, 
that  C.  was  entitled  to  one  half  of  that  sum,  as 
charterer,  and  one  eighth  as  part  owner.  Cogges- 
hall  V.  Read,  5  Pick.  454. 

283.  The  owner  of  a  vessel,  who  lets  her  on 
an  agreement  to  receive  a  portion  of  the  net  pro- 
ceeds, is  not  liable  to  a  shipper  whose  goods  have 
been  lost.     Cutter  v.  Winsor,  6  Pick.  S35. 

284.  Where  a  vessel  is  chartered  without  any 
limitation  of  time,  it  is  an  indefeasible  hiring  for 
every  voyage  which  she  shall  have  undertaken 
before  notice  from  the  owner  of  his  intention  to 
put  an  end  to  the  contract,  t^. 

285.  The  owner  of  a  vessel,  having  chartered 
her,  by  an  instrument  under  seal,  for  a  certain 
voyage,  stipulating  to  keep  her  in  good  condition, 
and  victual  and  man  her,  but  giving  the  hirer  the 
appointment  of  the  master  and  the  loading  of 
the  vessel,  has  no  lien  upon  the  cargo  for  the 
hire;  his  whole  security  is  in  the  personal  en- 
gagement of  the  hirer.  Pickman  v.  Woods,  6 
Pick.  248. 

286:  Where  such  vessel,  chartered  from  Bos- 
ton to  South  America  and  back  to  Boston,  went 
to  New  York,  without  necessity,  to  carry  freight 
there,  it  was  held,  that  the  charter  party  did  not 
on  that  account  cease  to  be  binding  on  the  de- 
fendant, so  that  he  had  a  right  to  take  possession 
of  the  vessel  there,  ib. 

287.  A  charter  party  was  executed  by  A  and 
B,  under  their  seals,  for  the  transportation  of 
goods,  and  the  parties,  on  the  same  day,  made 
an  agreement  on  a  separate  piece  of  paper,  not 
under  seal,  referring  to  the  charter  party,  which 
agreement  was  illegal  and  void.  Held,  that  it 
did  not  affect  the  charter  party,  which  remained 
valid  and  binding.    Ogdsn  v.  Baksir,  18  Johns.  87 
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388.  The  defeadaaU  hired  a  renel  of  the  plain- 
tiff*, to  carry  a  cargo  from  A  to  B,  and  back,  with 
a  return  cargo  to  A,  and  coTenanted  to  paj  the 
plaintiffs,  for  the  charter  and  hire  of  the  Tessel 
'« from  A  to  B  and  back,  $1400,  on  the  delivery 
of  the  cargo  at  B,  and  the  sum  of  $1400  on  the 
delivery  of  the  return  cargo,  or  arrival  of  the 
vessel  at  A.  The  vessel  proceeded  with  the 
targo  from  A,  and  arrived  in  sight  of  B,  but,  find- 
ing the  place  blockaded,  and  having  no  instruc- 
tions to  proceed  to  any  other  port,  the  roaster 
returned  to  A  with  the  cargo.  The  plaintiffs 
offered  the  defendants  to  carry  it  back  to  B,  or 
to  any  port  in  its  vicinity,  as  the  defendants 
might  direct;  but  the  defendants,  having  aban- 
doned the  cargo  to  the  underwriters,  who  accept- 
ed it,  declined  the  offer.  The  cargo  was  after- 
wards received  by  the  underwriters,  who,  as  well 
as  the  defendants,  refused  to  pay  the  freight. 
Held,  that  the  plaintiffs  were  not  entitled  to  any 
freight  under  the  charter  party.  BurriU  v.  CUe- 
man,  17  Johns.  72. 

28i9.  Where  the  owners  of  a  vessel  have  no 
agent  in  a  foreign  port,  the  master  hss  power  to 
make  a  charter  party.  Hmrry  v.  Hurry,  2  Wash. 
C.  C.  145. 

290.  The  master  of  a  vessel  has  no  power  to 
enter  into  a  charter  party  in  a  foreign  port,  for 
the  purpose  of  giving  the  creditor  of  the  owner 
of  the  vessel  a  security  for  the  debt  due  to  him.  t6. 

291.  A  let  a  schooner,  by  charter  partv,  to  B 
and  C,  for  the  transportation  of  stone,  for  the  term 
of  six  months,  the  affreighters  engaging  to  pay 
for  the  vessel  at  the  rate  of  $300  per  month  for 
six  months,  or  in  the  same  proportion  for  what- 
ever time  she  might  be  so  employed,  and  at  the 
expiration  of  four  months  an  end  was  put  to  the 
contract  by  an  agreement  between  A  and  one  of 
the  affreighters.  Held,  that  such  act  of  one  of 
the  affreighters  was  obligatory  upon  both,  and 
that  a  jMTo  rata  compensation  was  recoverable  by 
the  owner,  under  a  special  count  on  the  contract, 
or  under  a  general  count  of  indebitatus  assumpsit. 
Wkeder  v.  Curtis,  11  Wend.  653. 

292.  The  owner,  in  such  case,  being  bound,  by 
the  contract,  to  keep  the  vessel  manned  and  in 

J^ood  repair  during  the  time,  dbc.,  and  to  deduct 
or  damages  while  detained  for  repairs,  &c.,'it 
was  held,  that  the  vessel  was  to  remain  in  the 
possession  and  control  of  the  plaintiff,  and  that 
he  might  recover  under  a  count  for  the  freight, 
and  need  not  resort  to  a  oonnt  for  the  hire  of  the 
vessel,  ib. 

293.  The  defendant  pleaded,  that  the  vessel 
was  capable  of  carrying  150  tons  of  stone  at  each 
trip,  but  that  the  plaintiff  refused  to  carry  a  full 
freight  or  cargo,  carnring  onlv  107  tons,  and  thus 
refused  to  let  the  de&ndants  have  the  whole  ton- 
nage of  the  vessel.  The  replication  was,  that  the 
vessel  carried  at  each  trip  as  full  a  freight  or  car- 
go as  was  safe  or  prudent,  and  that  the  defend- 
ants had  the  enjoyment  of  the  whole  tonnage,  as 
set  forth  in  the  declaration.  Held,  that  it  was  a 
good  and  perfect  answer  to  the  plea.  i6. 

294.  A  vessel  being  chartered  by  a  minor  does 
not  render  the  generd  owner  liable  to  shippers, 
the  contract  being  only  voidable  by  the  minor. 
Thompson  v.  Hamthon,  12  Pick.  425. 

295.  In  an  action,  by  a  shipper,  against  the  gen- 
eral owner  of  a  vessel,  for  the  non-delivery  of  the 
goods  shipped,  to  which  the  defence  was,  that  the 
vessel  had  been  chartered  for  the  voyage,  the 
plaintiff  offered  the  testimony  of  the  charterer  to 
prove  that,  by  an  agreement  between  the  defend- 
ant and  himself,  the  voyage  was  to  be  conducted 
on  differant  priaeiples  from  those  stated  in  the 


charter  party.    Held,  that  such  teatummy 
inadmissible.    Pitkin  v.  Brainerd,  5  Conn.  45i. 

296.  Where  a  vessel  was  let  by  a  charter  party 
to  perform  several  consecutive  voyages,  in  the 
course  of  which  she  performed  an  intermediate 
voyage  at  the  request  of  the  supercargo,  the 
agent  of  the  freighter,  for  which  the  owner  was 
paid  by  the  supercargo  whilst  abroad,  it  was  held, 
m  an  action  of  covenant  by  the  owner  against  the 
freighter,  the  voyages  specified  in  the  charter 
party  having  been  performed,  that  the  fact  of  the 
additional  voyage  did  not  show  the  substitution 
of  a  new  contract,  and  that  the  owner  was  enti- 
tled to  recover  on  the  covenant  in  the  charter 
party,  he  not  claiming  any  thing  for  the  additional 
voyage  in  the  action  brought  by  him.  Solsmon 
V.  Higgins,  6  Wend.  425. 

297.  In  an  action  on  a  charter  pvty,  to  recover 
the  price  agreed  upon  for  the  use  of  the  vessel, 
the  defendant  may  give  evidence  of  fraudulent 
representations  by  the  plaintiff,  as  to  the  burden 
of  the  vessel,  in  mitigation  or  satisfaction  of  the 
plaintiff's  claim.     Johnson  v.  Miln^  14  ib.  195. 

298.  In  an  action  upon  a  charter  party,  the 
declaration  must  comport  with  the  writing  de- 
clared upon,  and  it  must  appear  that  the  money 
demanded  had  become  due.  Stodard  v.  Gates^  8 
Root,  157. 

299.  A  charter  stipulated  to  pay  $13,000,  as 
the  agreed  value  of  a  ship,  in  case  or  her  being 
captured  and  condemned.  In  a  suit  upon  the 
charter  party,  it  was  held,  that  the  declaration 
should  show  where  and  by  whom  the  ship  was 
captured,  and  when  and  where  she  was  con- 
demned.    Stone  V.  Patterson^  6  Call,  71. 

See  IitPRA,  VIII. 

VII.    Of  BUls  of  Lading. 

300.  As  bills  of  lading  are  usually  expressed,  a 
master  may  retain  the  goods  until  he  receives  the 
freight  money.  Levns  v.  Hancock,  11  Mass.  72. 
S.  P.  Portland  Bank  v.  Stukbs,  6  ib.  422. 

301.  As  to  a  consignee,  a  stranger,  the  ac- 
knowledgment, in  the  Dill  of  lading,  of  the  pay- 
ment of  freight,  cannot  be  contradicted,  but  it 
may,  as  against  a  party  thereto,  or  shipper,  be 
proved  that  the  acknowledgment  had  been  ob- 
tained by  mistake  or  fraud.  PortUmd  Bank  v. 
Stubbs,  6  ib.  422. 

302.  It  is  a  sufficient  answer  to  the  obli^tion 
of  a  bill  of  lading,  that  it  became  imposnble  to 
perform  the  contract  without  violating  the  laws 
of  the  country.  Therefore,  no  action  can  be 
maintained  on  a  bill  of  lading  to  a  foreign  coun- 
try, afrer  a  declaration  of  war  by  this  country 
against  that.     Broum  v.  Delano,  12  ib.  370. 

303.  A  bill  of  lading,  stipulating  that  goods 
shall  be  carried  frt>m  one  port  to  another,  m  prima 
facie  evidence  that  a  direct  voyage  was  intended. 
jDut  it  may  be  controlled  by  evidence  of  a  usage 
to  stop  at  intermediate  ports,  or  by  evidence  that 
the  shipper  knew  that  such  course  would  be  pur- 
sued.    Lowry  V.  Russd,  8  Pick.  360. 

304.  The  legal  property  in  goods  passes  by  a 
bill  of  lading,  and  %.  bona  fide  assignment  thereof 
for  a  fair  consideration,  though  the  assignment  be 
made  afrer  the  arrival  of  the  vessel  in  port.  Cksm- 
dUr  V.  Bdden,  18  Johns.  157. 

305.  The  delivery  of  the  bill  of  lading  and  pol 
icy  of  insurance   is  a  sufficient  assignment  of 
goods  shipped  to  a  foreign  port,  provided  the  as 
signee  follows  up  his  claim  with  due  diligence 
Dawes  v.  Cope,  4  Binn.  258. 

306.  The  indorsement  of  a  bill  ok  lading  trans* 
fers  all  the  legal  right  in  the  property  to  the  as* 
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Mgnee,  and  the  oonsi^ee  cannot  cl&im  his  debt 
oat  of  the  property  shipped  to  him  anless  it  was 
actually  in  his  possession  before  the  assi^ment 
of  the  bill  of  lading.  Ryberg  ▼.  StuUy  2  Wash. 
C.  C.  394. 

307.  The  indorsement  and  delivery  of  a  bill  of 
lading,  or  the  delivery  of  a  bill  without  indorse- 
ment, if  the  cargo  is,  by  the  terms  of  it,  to  be  de- 
livered to  a  particular  person,  amounts  to  a  trans- 
fer of  the  property,  subject  to  the  right  of  the 
vendor,  if  the  consideration  be  not  paid,  to  reclaim 
the  property  before  it  shall  get  into  the  actual 
possession  of  the  vendee.  WaUer  y.  Ross^  ib. 
283. 

308.  Where  the  master  of  a  vessel  signed  a  bill 
of  lading  to  deliver  the  whole  of  a  quantity  of 
coffee,  shipped  on  board  his  vessel,  to  one  party, 
and  subsequently  signed  another  bill  of  lading  to 
deliver  a  part  of  the  same  to  another  partv,  held, 
that  he  was  liable  to  the  second  party,  although 
he  had  delivered  the  whole  of  the  coffee  to  the 
first.    StUle  V.  Travera^  3  ib.  43. 

309.  Where  a  bill  of  lading  is  signed  and  de- 
livered before  the  goods  are  shipped,  or  even 
purchased,  it  will  cover  any  goods  afterwards 
shipped  as  and  for  those  mentioned  in  the  bill  of 
lading.     RowUy  v.  Bigdaw,  12  Pick.  307. 

310.  A  bill  of  lading  directed  to  bearer,  or  even 
in  blank,  delivered  by  the  shipper  for  value, 
would  be  sufficient  to  enable  the  holder  to  re- 
ceive and  hold  the  property  against  any  person 
szoept  a  prior  indorsee,  without  notice.  AUen  v. 
WUliams,  ib.  297. 

311.  Inserting  the  name  of  a  consignee  in  the 
bill  of  lading  gives  such  consignee  no  property  in 
the  goods  until  a  delivery  of  the  bill  made  by 
some  one  duly  authorized,  ib. 

312.  The  indorsement  of  a  bill  of  lading,  with- 
oiit  delivery,  will  not  transfer  the  property  as 
against  the  attaching  creditors  of  the  indorser. 
Mtfington  V.  Curtis,  15  Mass.  528. 

313.  A  bill  of  lading  promising  to  deliver  g^ds 
to  A,  or  his  assigns,  was  sent  by  A  to  B,  unin- 
dorsed, in  a  letter  containing  no  words  of  trans- 
fer. Held,  that  B  could  maintain  no  action  against 
C,  the  owner  of  the  vessel,  as  surviving  owner 
or  as  assignee  of  the  goods,  and  that  C,  having 
delivered  part  of  the  goods  to  B,  was  not  thereby 
estopped  to  deny  his  claim  to  the  residue.  Stone 
V.  5ifn[/%,  4  Pick.  389. 

VIII.    Of  Skippers  and  Consignments. 

314.  A  party  is  entitled  to  the  net  proceeds  of 
French  property  shipped  by  him  in  an  American 
bottom  without  the  knowledge  of  the  captain,  but 
with  the  assent  of  the  ship's  agent.  Andre  v. 
Cms,  3  Yeates,  101. 

315.  The  day-books  of  a  consignee,  verified  by 
his  own  oath,  are  admissible  to  prove  the  ez- 
penaes  of  a  vessel's  outfit  in  a  foreign  port.  Sea- 
grime  v.  Redman^  2  ib.  254.     S.  C.  4  Dall.  153. 

316.  The  master  is  not  bound  to  deliver  goods 
to  a  consignee  personally ;  the  liability  of  the 
owner  ceases  when  the  goods  have  been  landed 
at  the  usual  wharf.  Cape  v.  Cordova,  1  Rawle, 
203.     Ckicksrm^  v.  Fowler,  4  Pick.  371 . 

317.  A  pfomiee  by  a  ship-master  to  deliver 
goods  to  a  consignee  does  not  bind  him  to  de- 
liver them  personally,  or  at  any  particular  wharf. 
He  may  leave  them  at  some  usual  place  of  un- 
lading, notifying  the  consignee  that  they  are  thus 
left.     Chickering  v.  Fowler,  4  Pick.  371. 

318.  If,  after  notice,  the  consignee  refuse  to  re- 
ceive the  goods,  it  is  the  duty  of  tiie  master  to  take 
em  of  tham  for  tha  owner,  unless  the  consignee 


is  bound  to  receive  them,  in  which  case  they  are 
at  his  risk.  ib. 

319.  The  consignee  of  a  ship  cannot  make  his 
principal  liable  for  anvdebt  which  he  may  incur, 
in  the  prosecution  of  his  agency,  beyond  the  au- 
thority expressly  given  to  him,  or  what  results 
from  necessitVi  or  the  usage  of  the  place  where 
he  acts.    James  v.  Bixby,  11  Mass.  34. 

320.  A  consignee,  to  whom  goods  were  con- 
signed for  his  own  account  and  risk,  becoming 
insolvent,  assigned  them  to  a  third  person,  in 
trust  for  the  eonsienor,  but  without  his  knowl- 
edge or  assent.  Held,  that  the  goods  were  liable 
to  attachment,  as  the  property  of  the  consignee. 
Lane  v.  Jackson,  5  ib.  157. 

321.  Where  a  master  of  a  ressel  stops  short  of 
his  port  of  destination,  a  shipper  of  goods  on 
board  to  be  delivered  at  that  port  has  a  right  te 
maintain  trover  or  replevin  for  them,  without 
paying  or  tendering  the  freight,  either  in  the 
whole  or  pro  rata.  Portland  Bank  jr.  Stubbs,^ 
Mass.  422. 

322.  It  was  agreed,  in  a  bill  of  lading,  that  the 
net  proceeds,  at  the  port  of  destination  abroad, 
of  goods  shipped,  should  be  paid  to  the  shippers 
in  §0  days  after  the  return  of  the  vessel  to  her 
home  port.  The  ship  arrived  out  and  the  goods 
were  sold,  invested  by  the  owners  of  the  ship,  on 
their  own  account,  in  return  cargo.  The  ship 
met  with  disaster  on  her  return,  and  the  cargo 
was  damaged  50  per  cent.  She,  however,  ar- 
rived at  her  home  port.  It  was  held,  that  the 
shippers  were  entitled  to  recover  the  whole  net 
amount  for  which  their  adventure  was  sold  in 
the  foreign  port.  Wallis  v.  Cook,  10  ib.  510.  S. 
P.  Wtnekester  v.  Fattersan,  17  ib.  62. 

323.  Where  a  consignee,  according  to  the  cus- 
tom of  the  port  where  he  lived,  paid  the  expenses 
of  the  last  sickness  and  foneral  of  the  master  of 
a  vessel,  he  was  held  entitled  to  reimbursement 
from  the  owners.    Winthrop  v.  Carlson,  12  ib.  4. 

324.  Where  the  shipper  of  ^oods  effects  insur- 
ance, and  holds  the  policy,  in  case  of  loss,  he 
must  first  have  recourse  to  the  underwriters  be- 
fore he  can  claim  of  the  owner.  Chray  v.  Swai^^ 
1  Har.  &  J.  138. 

325.  If  a  shipment  be  made  without  or  con- 
trary to  orders,  it  remains  at  the  risk  of  the  ship- 
per. If  a  shipper  have  ^neral  discretionary 
orders  to  ship  goods,  the  shipment  will  remain  at 
his  own  risk,  unless,  at  the  time  of  shipment,  by 
some  unequivocal  act,  he  appropriates  it  to  his 
correspondent.     T%e  Francis,  2  €rallis.  391. 

326.  A  consignee  may  claim  immediately  of 
the  consignor  any  advances  he  may  have  made 
on  account  of  the  goods  consigned,  though  he 
has  a  lien  on  such  goods  for  his  repayment. 
Beckwitk  v.  Sibley,  11  Pick.  482. 


IX.    Of  the  Cargo  and  Freight. 
See  Ants,  VI. 

327.  Every  thing  put  on  board  of  a  vessel  is, 
generally  speaking,  comprehended  in  the  descrip- 
tion of  her  cargo.     Phile  v.  Anna,  1  Dall.  197. 

328.  Passage  money  is  not  due  before  the  pas- 
senger arrives  at  the  port  of  destination,  unlese 
compensation  pro  rata  iHneris  is  agreed  to  be 
paid.     Howland  v.  Brig  LavhuM,  1  Pet.  Ad.  123. 

329.  The  law  concerning  ships  and  sea-going 
vessels  is  not  applicable  to  flat  boats  and  fresh- 
water craft.  The  person  making  the  contract  for 
freight  in  flat  boats,  and  not  the  owner  of  the 
boats,  is  entitled  to  it.  Johnson  v.  Strader,  3 
Mis.  359. 

I     380.  Freight  paid  in  advance,  if  the  goods  be 
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not  carried  flora  no  defkolt  on  the  part  of  the 
■hipper,  shall  be  returned,  unlesi  there  be  a 
jtipolation  to  the  contrary.  Griggs  t.  Autin^ 
3  Pick.  SO. 

331.  So  of  pawage  money  Watson  t.  X>uy- 
nck^  3  Johns.  335. 

333.  Where  the  agrieement  was,  that  the  ship- 
owner, in  consideration  of  freight  paid  immedi- 
atelj,  should  permit  the  shipper  to  proceed  and 
CO  in  his  vessel  as  a  passenger,  and  to  load  on 
Soard  certain  goods  for  transportation,  held,  that 
the  receiving  on  board  was  the  consideration, 
and  that  the  ship-owner  was  not  liable  to  refund 
in  case  of  loss.  t6. 

333.  Neither  party  is  at  liberty  to  abandon  the 
contract  of  affreightment,  but  for  legal  cause,  or 
with  the  consent  of  the  other.  Therefore,  where 
a  ship  was  so  damaged  that  it  would  require  two 
months  to  repair  her,  her  master  may  retain  the 
cargo  and  earn  his  freight.  Clark  y.  Massachu' 
sots  Ins,  Co.  2  Pick.  104. 

334.  In  ^ew  York,  if  flour,  once  inspected, 
should  receive  an  injury  after  having  been  put 
on  board  a  vessel,  and  in  consequence  be  reland- 
ed,  it  may  be  reshipped  on  board  the  same  ves- 
sel, for  the  same  voyage,  without  another  in- 
spection. Griswold  v.  -  JV«to  York  Ins,  Co,  1 
Johns.  205. 

335.  If  a  vessel,  by  reason  of  any  disaster,  goes 
into  a  port  short  of  the  place  of  destination,  and 
is  unable  to  proceed  farther,  and  the  goods  are 
there  received  by  the  owner,  he  must  pay  freight 
according  to  the  proportion  of  the  voyage  per- 
formed. RoHnson  v.  Marine  Ins,  Co,  2  ib.  323. 
Post  V.  Roberlsony  1  ib.  24. 

336.  No  pro  rata  freight  can  be  recovered  un- 
less the  goods  are  accepted  by  the  owner  at  an 
intermediate  port.  ScoU  v.  Libiv^  2  ib.  336.  Ma- 
rine Ins.  Co.  v.  United  Ins,  Co.  9  ib.  186. 

337.  No  freight  is  due  for  goods  which  perish, 
by  perils  of  the  sea,  during  the  course  of  the 
voyage.  Frith  v.  Barker^  2  ib.  327.  As,  where 
hogsheads  of  sugar  were  shipped,  and,  during  the 
voyage,  the  ship  leaked,  owing  to  tempestuous 
weather,  and  the  sn^r  was  washed  out  of  some 
of  the  hogsheads,  which  arrived  empty,  no  freight 
was  due  on  the  empty  casks,  ib.  This  rule  does 
not  appljT  where  articles  are  lost  by  other  causes 
than  perils  of  the  sea,  such  as  internal  decay, 
leakage,  evaporation,  and  the  like.  Per  Kent, 
C.J.  ib. 

338.  Whether  the  shipper  may  abandon  his 
deteriorated  goods,  at  the  port  of  discharge,  to 
the  owner  of  the  vessel,  and  thus  avoid  payment 
of  freight  —  qvare,  ib. 

339.  If  the  ship  be  injured  by  perils  of  the  sea, 
but  is  capable  of  being  repaired  in  a  reasonable 
time,  the  owner  ought  to  repair  her,  and  continue 
his  voyage,  so  as  to  claim  his  freight.  Grisweld 
r.  Acto  York  Ins.  Co,  3  ib.  321. 

340.  Where  the  vessel  is  disabled  in  the  course 
of  the  voyage,  and  the  cargo  remains,  the  captain 
s  authorized  to  forward  it  by  another  vessel, 
thereby  to  earn  the  freight;  if  the  shipper  will 
not  consent  to  this,  the  captain  will  be  entitled  to 
full  freight ;  and  if  he  cannot  or  will  not  forward 
the  go^s,  the  freighter  is  entitled  to  receive 
them  without  paying  any  thing.  Bradhurst  v. 
Columbian  Ins,  Co.  9  ib.  17. 

341.  Where  a  vessel  was  captured,  carried 
into  Halifax,  and  libelled;  and  A,  in  Halifax, 
obtained  an  appraisement  of  the  vessel  and 
cargo,  and,  on  giving  a  bond  for  the  amount, 
received  the  property,  which  he  sent  consigned 
to  his  agent  in  New  York,  with  directions  to 
deliver  the  cargo  to  the  owner,  on  his  indem- 


nifying A  for  his  bond  and  all  expenses,  but 
which  the  owner  refused  to  do ;  held,  that  no 
pro  rata  freight  was  due.  Marine  Ins.  Co,  y. 
United  Ins.  Co.  ib.  186. 

342.  The  plaintiff  takes  his  passage  on  board 
a  vessel,  with  board  and  accommodations,  and 
pays  freight  in  advance.  The  vessel  is  compelled 
to  put  into  an  intermediate  port  from  necessity, 
where  the  owner  has  a  better  vessel  provided,  m 
which  he  offers  to  take  the  passengers ;  but  the 
plaintiff,  without  making  any  objection  to  the 
change,  does  not  proceed  in  the  vessel  substi- 
tuted. Here  can  be  no  apportionment  of  the 
freight,  and  Uie  plaintiff  is  not  entitled  to  re- 
cover back  any  part  of  the  money  which  he  had 
paid.    Detouehes  v.  Peck^  ib.  210. 

343.  Where,  two  days  afler  sailing,  the  vessel 
w&s  wrecked,  it  was  held,  that  passage  money 
paid  might  he  recovered  back,  deducting  a  rea- 
sonable compensation  pro  rata  itineris,  ib.  212, 
note. 

X.    Of  Average  and  Contribution. 

344.  If  the  cargo,  or  ship,  or  any  part  of  either, 
be  voluntarily  sacrificed,  or  exposed  to  danger, 
for  the  common  safety,  the  part  saved  shall  con- 
tribute to  repair  the  loss  sustained,  provided  the 
object  for  which  the  sacrifice  was  made  be  ob- 
tained.    Caxe  V.  ReUlif,  3  Wash.  C.  C.  298. 

345.  Average  cannot  be  claimed  for  the  loss  of 
property,  unless  it  was  deliberately  sacrificed  for 
the  preservation  of  the  whole  property  in  peril. 
Jfickerson  v.  7y#on,  8  Mass.  467. 

346.  Greneral  average  is  incurred  where  the 
expenses  or  losses  arose  in  a  ease  of  emergency 
not  produced  by  the  misconduct  or  unskilfulneee 
of  the  master,  and  not  resulting  from  the  ordi- 
nary circumstances  of  the  voyage.  Ross  v.  7%a 
Skip  Active,  2  Wash.  C.  C.  226 

347.  If  the  property  of  a  shipper  be  taken  and 
sold  for  the  ship's  necessities,  and  to  enable  her 
to  perform  the  voyage,  the  party  has  a  right  of 
contribution  over  against  the  other  shippers,  and 
his  remedy  is  not  confined  to  the  ship-owner. 
The  Ship  Packet,  3  Mason,  255. 

348.  Where  the  master  of  a  vessel,  which  was 
dragging  her  aikchors  towards  the  shore,  cnt 
away  the  masts,  to  prevent  her  drifting,  and 
thereupon  she  brought  up,  but  after  alMUt  an 
hour  she  drifted  again,  and  was  wrecked  upon 
the  shore,  it  was  held,  that  the  cargo  which  was 
saved  was  not  liable,  in  general  average,  for  the 
value  of  the  masts.  Scudder  r.  Bradfordy  14 
Pick.  13. 

349.  In  a  case  of  general  average,  where  the 
cargo  is  thrown  overboard,  to  save  the  ship,  and 
no  freight  is  earned,  the  contribution  is  to  be 
made  by  the  ship  alone,  without  including  the 
freight.     Tudor  v.  Macomber^  ib.  34. 

350.  In  adjusting  a  general  average  in  the  case 
of  a  jettison,  where  the  voyage  is  broken  up  near 
the  port  of  departure,  and  the  vessel  has  not 
adopted  an  intermediate  port  as  and  for  the 
port  of  destination,  but  has  returned  home,  the 
actual  price  of  replacing  the  goods  thrown  over- 
board, or,  if  they  cannot  be  replaced,  the  coat 
price,  including  shipping  charges  and  premium 
of  insurance,  should  be  the  rule  by  which  to 
estimate  their  value,  ib, 

351.  In  the  adjustment  of  a  ^neral  average  at 
the  home  port,  where  there  is  no  invoice,  the 
value  contained  in  the  bill  of  lading  is  to  be 
taken  to  be  the  value  of  the  cargo,  as  between 
the  shipper  and  the  ship-owner,   ib. 

352.  The  owner  of  a  vessel  is  not  liable  to  oon 
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kribiitioti  fer  the  jettison  of  goods  laden  on  deck. 
Dodge  y.  Bariol^  5  Greenl.  286. 

353.  The  captain  and  officers  of  the  ship  must 
join  in  a  contribution  for  property  embezzled  on 
ooard  a  ship.  Cranmer  v.  The  Ship  Fair  Ameri- 
can,  1  Pet.  Ad.  242. 

354.  It  seems  that  where  the  loss  or  embezzle- 
ment can  be  traced  to  a  particular  seaman,  the 
rest  of  the  crew  ought  not  to  contribute.  Lewis 
7.  Danis,  3  Johns.  17. 

355.  In  the  case  of  a  yoluntary  sacrifice  of  a* 
cargo  of  lime,  for  the  preservation  of  the  ressel, 
by  scuttling  her,  the  court  held,  that  the  owners 
of  the  cargo  had  no  claim  against  the  owners  of 
the  ship  for  contribution,  upon  the  principle  of 
general  average,  if,  at  the  time  of  the  sacrifice  of 
the  cargo,  there  was  no  possibility  of  saving  it. 
Crockett  v.  Dodge,  3  Fairf.  190. 

356.  Where  a  vessel  and  cargo  are  captured 
upon  suspicion  attaching  to  the  cargo  only,  and 
the  master,  before  adjudication,  pays  money  for  a 
compromise  and  release  of  the  property,  this  is  a 
fit  subject  for  average  or  contribution  between 
the  emo  and  the  yessel.  Douglas  v.  Moody,  9 
Mass.  o48. 

357.  Such  aireraffe  is  to  be  made  upon  the 
value  of  the  TesseT  and  cargoy  withoat  taking 
into  the  oaloulation  the  freight  earned,  on  the 
one  side,  or  the  hire  of  the  vessel,  on  the  other.  H. 

356.  The  costs  and  charges  of  the  charterers 
of  a  vessel,  in  procuring  her  liberation  from  cap- 
ture, form  a  general  arerage  charge  upon  ship, 
cargo,  and  freight.     Spafford  v.  Dodge,  14  ib.  66. 

359.  But  otherwise  of  the  wages  and  provis- 
ions of  the  crew  during  the  time  of  detention,  ib. 

360.  In  the  adjustment  of  seoeral  averages 
and  contributions,  valued  policies  are  to  be 
treated  as  open  policies.  Clark  r.  United  ins. 
Co.  7  ib.  365. 

361.  In  such  oases,  the  cargo  Is  to  be  valued  at 
the  prime  cost,  but  there  is  to  be  no  contribution 
for  the  increased  yalue  of  the  cargo  at  the  port 
of  discharge,  ib.    See  Welles  v.  Graf,  10  ib.  42. 

362.  A  reasonable  adjustment  with  captors,  by 
the  supercargo  of  a  captured  ship,  is  within  hfs 
authority,  and  binding  upon  underwriters  in  a 
question  of  average,  w. 

363.  Where  a  vessel  is  accidentally  stranded, 
and  by  labor  and  expense  is  set  afloat,  and  com- 
pletes her  voyage,  with  the  cargo  on  board,  the 
expense  bestowed  on  this  object  shall  be  a  charge 
upon  all,  according  to  the  rules  of  apportioning 
general  average.  Bedford  Commercial  Ins.  Co. 
y.  Parker,  2  Pick.  1. 

364.  In  adjusting  a  contribution  between  the 
insurers  of  a  stranded  ship,  who  had  succeeded 
in  getting  her  ofiT,  and  the  owners  of  cargo,  all 
of  the  cargo  that  was  on  board  at  the  time  the 
efforts  of  the  underwriters  commenced  shall 
contribute ;  but  such  part  of  the  cargo  as  was 
previously  saved  by  the  owners  is  exempt  from 
contribution,  ib. 

365.  In  adjusting  averages,  the  rule  of  deduct* 
ing  one  third  new  for  old  applies  without  ex- 
ception or  regard  to  the  age  or  condition  of  the 
yessel  at  the  time  of  the  damage.  Jfickds  y. 
Maine  Fire  and  Marine  Ins.  Co.  11  Mass.  253. 

366.  Freight  must  contribute  in  a  general 
average  loss.    Padelford  v.  Boardman,  4  ib.  548. 

367.  Where  the  crew  of  a  vessel  were  permit- 
ted by  the  first  mate,  in  the  absence  of  the  ma»- 
ter,  to  go  on  shore,  and  the  second  mate  was 
ordered  to  return  and  take  care  of  the  vessel  at 
night,  but  neglected  to  do  so,  and  some  part  of 
the  cargo  was  stolen  out  of  the  vessel,  held, 
tliat  the  oiew  itere  not  liablt  to  oontrihute  out  of 
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their  wages  to  make  good  the  loss.   Lowis  v.  Da 
vis,  3  Johns.  17. 

368.  Where  it  was  agreed  between  A  and  B, 
in  writing,  that  A  should  carry  a  certain  quantity 
of  goods,  for  B,  from  New  York  to  Surinam,  and 
brinff  a  certain  quantity  back,  and  that  the  vessel 
should  lie  35  days  at  Surinam  to  unload  and  re- 
load ;  and  the  master  waited  beyond  the  stipu- 
lated time  at  the  request  of  B's  consignee ; 
held,  that,  as  the  written  contract  contained  no 
stipulation  to  pay  demurrage,  and  as  no  implied 
assumpsit  could  arise  from  the  act  of  the  con- 
signee, whose  authority  did  not  extend  to  bind  B 
to  pay  demurrage,  A  could  not  recover  a  com- 
pensation for  the  detention  of  the  vessel.  Robert' 
son  v.  Bethune,  ib.  342. 

369.  If  a  ship,  in  case  of  extremity,  be  volun- 
tarily run  ashore,  and  is  afterwards  recovered, 
and  performs  her  voyage,  the  damages  resulting 
fVom  the  stranding  are  to  be  borne  as  generu 
average.  Broadhurst  y. Columbian  Ins.  Co.  9  ib.  9. 

370.  Alitor,  if  the  ship  be  wholly  destroyed  and 
totally  lost,  but  the  cargo  saved,  ib. 

371.  Where,  in  the  course  of  a  voyage,  a  ship, 
from  ordinary  decay,  requires  to  be  repaired  at  an 
intermediate  port,  the  expenses  of  such  repairs 
are  not  the  subject  of  general  average.  Ross  v. 
The  Ship  AcHve,  2  Wash.  G.  C.  226. 

372.  An  intention  to  consign  to  inevitable  loss 
goods  thrown  overboard,  forms  no  part  of  the 
reason  assigned  by  the  Rhodian  law  for  contribu- 
tion, and  is  not  necessary  to  authorize  the  claim. 
Caze  V.  Richards,  3  ib.  298. 

373.  If  the  exposure  of  the  vessel  be  made  for 
the  common  safety,  and  be  successful  in  relation 
to  a  part  of  the  cargo,  it  is  immaterial,  so  far  as 
relates  to  contribution,  whether  her  total  loss  wai 
produced  immediately  by  the  stranding,  or  con- 
sequentially, by  placing  her  in  a  situation  which 
effected  her  destruction.     Caze  v.  Reilly,  ib. 

374.  If  the  ship  be  lost,  there  can  be  no  con* 
tribution,  because  the  object  for  whioh  the  jetti^ 
son  was  made  was  not  attained.  In  case  of  a 
ffoneral  shipwreck,  there  can  be  no  contribution, 
because  it  was  not  voluntary,  t^. 

See  Insvrakcx,  Marine. 

XI.     Of  other  Matters. 

375.  A  vessel  has  not  arrived  in  port  until  she 
drop  anchor  or  is  moored.  Gray  v.  Gardner,  17 
Mass.  188. 

376.  **  Lying  at  a  wharf"  means  floating  in 
the  space  of  water,  called  the  dock,  appropriated 
to  the  wharf.    Dewees  v.  Adger,  2  M'Cord,  105. 

377.  ('  Port  of  destination  '*  and  "  port  of  dis- 
charge *'  are  not  equivalent  words.  Some  carffo 
must  be  unladen  to  make  the  port  of  destination  the 
port  of  discharge,  or  an  actual  termination  of  the 
voyage  there.     U.  States  v.  Barker,  5  Mason,  404. 

378.  Supplies  to  a  foreign  vessel  in  a  neutral 
port  will  constitute  a  lien  on  the  vessel,  and  are 
recoverable  in  a  court  of  admiralty.  JVorth  v. 
Brig  Eagle,  Bee,  78. 

39^.  Where  two  vessels  run  foul  of  each  other, 
without  blame  on  the  part  of  either,  the  loss  must 
be  borne  by  that  on  which  it  falls ;  if  both  are  to 
blame,  it  must  be  apportioned  between  them  ;  if 
it  is  by  the  fault  of  one,  that  one  must  make  full 
compensation.  Reeves  v.  7%e  ConttituHon,  Gilpin, 
579. 

380.  Commissioners  appointed  to  award  a  full 
indemnity  for  certain  losses  will  be  presumed  to 
have  fulfilled  their  duty,  and  the  compensation 
allowed  by  them  will  be  presumed  to  be  a  full 
indenuity  ffa  a  loss.  Bromn  v.  LuJU,  28nmner,  443. 
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381.  Where  a  yessel  is  obliged  to  unload  and 
perform  quarantine,  the  shipper  or  consignee  is 
bound  to  pay  the  expenses  of  unloading.  Rice 
▼.  CUndimng,  3  Johns.  Cas.  183. 

382.  To  a  certain  extent,  a  privateer  is  a  na- 
tional vessel,  and  forms  part  of  the  national 
force.  DUu  y.  Privateer  Revenge^  3  Wash.  C.  C 
262. 

383.  A  ship  is  deemed  to  belong  to  the  country 
where  the  owners  reside.  The  St.  J,  Indiana,  2 
Gallis.  268. 

384.  If  a  ship  be  sold  in  a  foreign  port,  to 
evade  a  forfeiture  incurred  in  the  United  States, 
no  action  can  be  s'lstained  for  the  proceeds. 
Fales  V.  Mayberry,  ib.  560. 

385.  A  cruise,  ex  vi  terminit  imports  a  definite 
place  as  well  as  time  of  commencement  and  ter- 
mination, unless  that  construction  be  repelled  by 
the  context.  Where  it  is  not  otherwise  specially 
agreed,  a  cruise  begins  and  ends  in  the  country 
to  which  the  ship  Ix^longs.     The  BrvtuSf  ib.  526. 

386.  A  cruise,  like  a  voyage,  begins,  in  legal 
contemplation,  when  the  ship  brealu  ground  for 
the  purpose  of  sailing.  And  when  the  time  once 
begins  to  run,  it  is  not  suspended  by  any  casu- 
alty happening  in  the  course  of  the  cruise,  ib. 

o87.  A  **  cruise  for  three  months  "  means  that 
three  months  only  shall  be  employed  in  cruising, 
and  not  that  the  engagement  for  the  cruise  is 
then,  to  all  intents  and  purposes,  to  termi- 
nate, ib. 

388.  A  trading  voyage  does  not  include  a 
freighting  voyage.     Brown  v.  Jones ,  ib.  477. 

389.  A  ship  at  sea  is  included  in  the  general 
term  **  efiects,"  and  will  pass,  in  a  conveyance, 
under  the  words  '*  goods,  merchandise,  and  ef- 
fects."    WeUh  V.  Pariah,  1  HiU,  S.  C.  155. 

390.  Material  men  have  a  lien  for  articles  fur- 
nished a  vessel  only  in  cases  of  foreign  ships,  or 
ships  belonging  to  one  of  the  United  States  fur- 
nished in  another.  Lane  v.  Brig  President,  4 
Wash.  C.  C.  453. 

391.  Although  the  giving  of  credit  for  materi- 
als furnished  to  a  foreign  vessel  may  so  far  dis- 
cbarge the  lien  as  to  exclude  the  material  man 
from  bringing  a  suit  in  rem  to  enforce  it,  or  from 
his  being  a  privileged  creditor,  still  he  is  entitled, 
upon  petition,  to  be  paid  out  of  remnants  and 
surplus  remaining  in  the  registry,  ib. 

^)2.  Where  a  vessel  had  the  choice  of  going 
to  two  ports,  and  agreed  to  pay  certain  demur- 
rage, it  was  held,  she  was  liable  to  demurrage 
from  havinff  delayed,  at  the  first  port  where  she 
arrived,  in  hopes  that  permission  to  enter  would 
be  granted.  Duff  v.  Lawrence,  3  Johns.  Cas.  162. 


SLAVES. 

I.    Of  Slaves  in  general,  and  of  the  general 

Principles  of  Law  applicable  to  them. 
11.    Of  Devises  of  Slaves. 

III.  (^  Manumission  and  EmaneipaUon  of  Slaves, 

and  when  a  Slave  is  enticed  to  Freedom ; 
and  herein  of  Suits  for  Freedom. 

IV.  Of  the  Laws  relative  to  the  Slave  Trade. 
V.    ojf  Laws  relative  to  the  Importation  and  £x- 

portation  of  Slaves,  Registry  of  Slaves,  ^. 
VI.   Of  other  Laws. 

I.   Of  Slaves  in  general,  and  of  the  general  Prin^ 
eiples  of  Law  applicable  to  them. 

1.  In  New  Jersey,  a  black  color  is  held  pre- 
sumptive evidence  of  slavery,  which  must  be 


overcome  before  a  person  of  such  color  can  be 
admitted  as  a  witness.  Fox  v.  Lambson,  3  Halst. 
275. 

2.  But  where  such  person  was  reputed  free 
and  for  more  than  20  years  had  been  in  the  full 
and  actual  enjoyment  of  freedom,  it  was   held 
sufficient  evidence  to  overcome  the  presumption 
of  slavery  arising  from  color,  ib. 

3.  So,  in  North  Carolina,  the  presumption, 
from  the  black  color  of  an  individual,  is,  that  he 
Is  a  slave.  AUter,  of  mulattoes.  Gober  v.  Gdber, 
2  Hayw.  ^70. 

4.  In  Kentucky,  all  persons  of  blood  not  less 
than  one  quarter  African  are  prima  facie  deemed 
slaves ;  and  whites,  and  those  less  than  one  quar- 
ter African,  are  prima  facie  free.  Gentry  v. 
M 'Minnie,  3  Dana,  382. 

5.  A  white  person  of  unmixed  blood  cannot  be 
a  slave  ;  but  where  one  is  apparently  white,  evi- 
dence is  admissible  that  be  has  a  taint  of  Afri- 
can  blood,  ib. 

6.  A  man  of  color,  brought  into  Kentucky  from 
Delaware,  is  presumed  to  be  a  slave,  unless  it  is 
proved  that  the  laws  of  that  state,  since  the  revo- 
lution, have  abolished  slavery.  Davis  v.  Curry, 
2  Bibb,  238. 

7.  Whether  one  is  or  is  not  a  mulatto,  or  per- 
son of  color,  is  to  be  decided,  in  South  Carolina 
by  a  jury,  upon  the  evidence  of  features  and 
complexion  afiforded  by  inspection,  the  evidence 
of  reputation  as  to  parentage,  and  the  evidence 
of  station  in  society  occupied  by  the  party.  State 
V.  Davis,  2  Bailey,  558. 

8.  In  Maryland,  a  negro  is  presumed  to  be  a 
slave ;  and,  on  a  petition  by  him  for  freedom,  he 
must  prove  his  descent  from  a  free  ancestor,  or 
that  he  has  been  manumitted  by  deed  or  will. 
Burke  v.  Joe,  6  Gill  <&  Johns.  136.  HaU  v.  JITiii- 
lin,  5  Har.  &  J.  190. 

9.  A  descendant  of  a  Spanish  woman,  whose 
daughter  (the  grandmother  of  the  petitioner)  was 
bom  before  she  came  into  the  state,  and  was  of  a 
yellow  complexion,  with  long  black  hair,  was 
adjudged  to  be  free,  in  Maryland.  Rowlings  v. 
Boston,  3  Har.  db  M*Hen.  1&. 

10.  Before  the  issue  of  a  free  white  woman, 
marrying  a  negro,  can  be  held  in  slavery,  under 
the  Maryland  act  of  1663,  e.  6,  making  such 
woman  and  her  issue  'slaves,  a  conviction  of  the 
mother  must  be  proved.  Butler  v.  Craig,  2  ib. 
214. 

11.  One  claiming  another  as  his  slave  must 
prove  a  good  title  to  him ;  mere  possession,  and 
acquiescence  on  the  part  of  the  negro,  are  no 
proof  of  title.  It  is  not  incumbent  on  the  negro 
to  prove  himself  ^absolutely  a  freeman ;  it  is  suf- 
ficient if  he  disproves  the  right  of  the  person 
who  claims  him.     State  v.  Heddon,  Coxe,  328. 

12.  In  Virginia,  slaves  are  held  chattels,  and 
are  assets  in  the  hands  of  an  executor.  Walden 
V.  Payne,  2  Wash.  1. 

13.  Slaves  belonging  to  the  estate  of  deceased 
persons  go  to  the  admmistrator,  to  be  by  him  dis- 
posed of  as  the  law  directs.  M' Donald  v.  Wal- 
ton,  2  Mis.  48. 

14.  Slaves  properly  come  under  the  appel- 
lation of  ''personal  estate,"  in  attachments. 
Plumpton  V.  Cook,  2  A.  K.  Marsh.  450. 

15.  They  are  within  the  operation  of  the  stat- 
ute of  frauds,  respecting  loans  of  **  goods  and 
chattels."     Withers  v.  Smith,  4  Bibb,  170. 

16.  It  is  not  necessary  that  a  sheriff  should  sell 
the  personal  estate  subject  to  execution  before  he 
levies  it  on  slaves.  Dailey  v.  Palmer,  Hardin, 
507. 

17.  On  questions  of  slavery  or  freedom,  th» 
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w&me  rules  of  evidence  preTail  as  in  other  cases 
concerning  the  right  or  property  ;  and  a  bill  of 
■ale  is  not  necessary  to  pass  the  right  to  a  slaye. 
Johnson  y.  TompkiTUj  1  fiald.  571. 

18.  A  citizen  of  another  state,  whose  slave  ab- 
sconds from  him  into  Pennsylvania,  may  pur- 
sue and  take  him  without  warrant,  using  as 
much  force  as  is  necessary  to  carry  him  oack 
to  his  residence.  And  such  proceeding  is  no 
offence  against  the  laws  of  the  state  of  rennsyl- 
vania.  ib, 

19.  Such  slave  may  be  arrested  on  Sunday,  in 
the  night-time,  and  in  the  house  of  another,  if  no 
breach  of  the  peace  is  committed,  ib, 

20.  This  right  of  the  master  to  reclaim  his 
fugitive  slave  results  from  his  ownership,  and 
right  to  the  custody  and  service  of  his  slave  by 
the  common  law  and  by  the  laws  of  the  state ; 
and  the  constitution  of  the  United  States  does 
not  confer,  but  secures  this  right,  ib. 

21.  No  person  has  a  right  to  oppose  the  mas- 
ter in  reclaiming  his  slave,  or  to  demand  proof 
of  his  property.  A  judge  or  magistrate  cannot 
order  his  arrest  or  detention  without  oath,  war- 
rant, and  probable  cause,  ib. 

22.  If  such  opposition  is  made,  or  such  order 
attempted  to  be  executed,  the  master  may  use 
force  in  repelling  it,  and  the  officer  who  gives 
such  order,  and  all  concerned  in  its  execution, 
are  trespassers,  ib. 

23.  A  slave  belonging  to  a  person  in  Virginia 
escaped  into  Massachusetts,  after  which  the  owner 
died.  It  was  held,  that,  under  the  act  of  con- 
gress of  1793,  c.  51,  the  slave  might  be  seized 
without  a  warrant.  ComnumwsaUk  v.  Chrffith^  2 
Pick.  11. 

24.  The  administrator  of  the  deceased,  who, 
by  the  law  of  Virginia,  is  entitled  to  the  service 
of  the  slave,  may  make  such  seizure,  either  by 
himself  or  his  agent,  without  taking  out  letters 
of  administration  here,  ib, 

25.  An  instrument  under  seal  is  not  requisite 
in  the  appointment  of  such  agent,  ib. 

26.  The  ^f\  of  a  slave,  by  parol,  since  the 
North  Carohna  act  of  1806,  passes  no  title.  HiU 
V.  Hughes^  1  Dev.  &  Bat.  336.  BaUman  v.  Bate- 
man^  I  Law  Rep.  85. 

27.  Between  1758  and  1785,  parol  gifts  of 
slaves  were  void,  in  Kentucky,  as  between  donor 
and  donee,  as  well  as  against  creditors  and  pur- 
chasers.    Gaunt  V.  Broekman^  Hardin,  331. 

28.  In  Maryland,  whether  slaves  remain  in 
the  possession  of  the  vendor,  or  not,  is  matter  of 
feet  for  the  jury.  If  they  do  so  remain,  the  bill 
of  sale  must  be  recorded ;  otherwise,  it  is  not  ne- 
cessary to  record  it.  It  is  not  evidence,  however, 
though  it  be  recorded,  unless  the  execution  of  it 
is  proved.  Dorsty  v.  Oarraway,  2  Har.  dc>  J. 
402. 

29.  Slavery  is  entirely  prohibited,  by  the  con- 
stitution of  Indiana,  within  the  limits  of  that 
stote.     State  v.  Laselley  1  Blackf.  60. 

30.  A  citizen  of  Virginia,  holding  slaves  in 
Shirtee,  near  Catfish,  while  Virginia  and  Penn- 
sylvania both  held  disputed  possession  of  the 
place,  did  not  thereby  lose  the  property  in  his 
slaves.     HaiUrigs  v.  Jane,  I  Bibb,  425. 

^1.  Free  negroes  can  be  bound  as  servants 
until  21  years  old.  But  those  bound  in  other 
states  until  28  years,  and  removing  to  Pennsyl- 
vania, may  serve  their  full  time.  ReepubUca  v. 
PkUadelvkia  Jailer,  1  Testes,  368. 

32.  Tne  owner  of  a  slave  born  in  a  slave- 
holding  state  can  claim  no  right  to  hold  such 
person  in  slavery  in  Connecticut,  either  by  the 
Uw  of  comity,  or  under  the  proyisions  of  the 


constitution  of  the  United  States.    Jackson  v 
BuUock,  12  Conn.  38. 

33.  The  child  of  one  who  is  a  servant,  in  Penn- 
sylvania, until  the  age  of  28,  cannot  be  held  to 
servitude  for  the  same  period  and  on  the*  same 
conditions  as  its  mother,  who  was  the  daughter 
of  a  registered  slave.  MiUer  v.  Dwilling,  14 
S.  &  R.  442. 

34.  Indians  were  held  slaves,  under  the  laws 
of  New  Jersey.  State  v.  Van  Waggoner,  1  Halst. 
o74. 

35.  No  native  American  Indian,  brought  into 
Virginia  since  the  year  1691,  could,  under  any 
circumstances,  be  lawfully  made  a  slave.  Pallas 
V.  HiU,  2  H.  &  M.  149.  BvU  v.  Rachel,  4  Munf 
209.  BuU  foreign  Indians,  coming  within  the 
description  of  the  act  of  1705,  might  be  made 
such.     Dick  V.  Coleman,  1  Wash.  233. 

36.  Indians  taken  captive  in  war,  prior  to  the 
year  1769,  by  the  French,  and  held  or  sold  as 
slaves  in  the  province  of  Louisiana  while  the 
same  was  held  by  the  French,  held  to  be  lawful 
slaves,  and,  if  females,  their  descendants  like- 
wise. Marguerite  v.  Chonteau,  2  Mis.  71.  See 
S.  C.  3  ib.  540. 

37.  Title  may  be  acquired  to  a  slave  by  pre- 
scription, when  possession  commences  in  good 
faith.     Little  v.  Chauvin,_  1  ib.  626. 

38.  Peaceable  possession  of  a  slave  for  20 
years  is  conclusive  evidence  of  a  right  to  the 
slave,  as  against  one  who  labored  under  no  dis- 
ability during  that  time,  but  afterwards  obtained 
possession.  Cook  v.  fVHson,  Litt.  Sel.  Cas.  437. 
See  Gmtry  v.  M'Minnis,  3  Dana,  382. 

39.  Adverse  possession  of  slaves  of  an  intes- 
tate, when  there  was  no  person  capable  of  suing, 
does  not  give  title,  although  of  many  years' 
length.    M'Donald  v.  WaUon,  1  Mis.  726. 

40.  Color  and  long  possession  are  such  pre- 
sumptive evidences  of  slavery  as  to  throw  the 
burden  of  proof  on  a  negro  claiming  his  freedom. 
Davis  V.  Currv,  2  Bibb,  238.  See  Kegler  v. 
MUes,  Mart.  &  Yerg.  427. 

41.  And  in  the  absence  of  all  other  proof,  a 
jury  may  infer  that  the  possession  of  a  slave  is 
evidence  of  title.  Talbot  v.  David,  2  A.  K.  Marsh. 
603. 

42.  For  the  Kentucky  statute  of  frauds  (1  Dig. 
617)  to  operate  to  render  a  slave  bound  subject 
to  a  creditor  of  the  bailee,  there  must  be  five 
years'  possession  in  Kentucky  ;  and  the  time  of 
possession  in  another  state  cannot  be  included. 
Fightmaster  v.  Beasly,  7  J.  J.  Marsh.  410. 

43.  Former  possession  of  slaves  alone  cannot 
vest  a  right,  so  as  to  enable  the  holder,  when 
deprived  of  the  property,  to  maintain  an  action 
thereupon.     Gaunt  v.  Broekman,  Hardin,  331. 

44.  An  indictment  for  stealing  a  slave  must 
state  who  is  the  owner  of  the  slave.  State  v. 
Davis,  2  Law  Rep.  287. 

45.  A  slave  cannot  be  twice  tried  and  punished 
for  the  same  offence.  Ex  parte  Brown,  2  Bailey, 
323. 

46.  A  negro,  with  white  men,  is  capable  of 
committing  a  riot.   State  v.  Thackoim,  1  Bay,  358. 

47.  In  Alabama,  where  a  slave  is  indicted  for 
the  murder  of  another  slave,  and  found  guilty 
of  manslaughter  only,  he  may  be  punished  by 
whipping  and  branding.  State  v.  Peter,  1  Stew. 
38. 

48.  Where  two  persons  have  a  claim  to  a  ne- 
gro, who  is  in  possession  of  one  of  them,  the 
other  cannot  take  him  by  violence.  State  v. 
Cooper,  2  Overt  9S. 

49.  The  courts  of  one  of  the  United  States 
majr  t<^e  notiee  of  the  laws  of  the  mother  cotm- 
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try,  refoUting  tbo  introductioa  of  slayM  into  the 
colonies,  before  the  revolution.  Davia  t.  Curry ^ 
2  Bibb,  238. 

50.  in  New  Jersey,  the  right  to  the  aeryices 
of  a  ohild,  born  of  a  slare,  since  the  4th  of  July, 
1804,  is  assignable,  and  may  be  vested  by  assign- 
ment in  one  person,  while  the  ownership  of  the 
mother  is  in  another.  Ogden  v.  PrUt^  4  Halst. 
167. 

51.  Nor  does  a  subsequent  change  in  the  con- 
dition of  the  mother  aflect  the  right  of  the  mas- 
ter to  the  services  of  the  child,  ib, 

52.  The  issue  of  slaves,  born  during  a  tenancy 
for  life,  belong  to  the  tenant  for  life.  Bokn  v. 
Headle^y  7  Har.  &,  J.  257.  Standtford  v.  Jimos, 
1  ib.  526.  Cher  v.  Gary,  6  ib.  526.  BuVsee  Pres- 
ton  V.  M'Gaugheiff  Cooke,  113. 

53.  A  sale  of  the  slave  of  the  testator,  by  the 
eiEecutor,  vests  an  absolute  title  in  the  purchaser, 
notwithstanding  the  situation  of  the  estate  did 
not  justify  the  sale.  Stamps  v.  Beaty,  Hardin, 
337. 

54.  Where  the  persona]  estate  of  a  deceased 
person,  afler  payment  of  his  debts,  was  insuf- 
ficient to  compensate  his  vi^dow  for  her  thirds, 
negroes,  bequeathed  to  be  free,  were  allotted  to 
her  as  slaves  for  life.  IVUUam  v.  KeUy^  5  Har. 
db  J.  59. 

55.  If,  under  a  judgment  of  detinue  for  a  slave, 
the  defendant  pay  damages  and  costs,  he  retains 
the  slave,  and  the  issue  born  between  judgment 
and  execution.  VitiAB  v.  Brovmrigg^  1  Dev.  db 
Bat.  239. 

56.  Tlie  slaves  of  a  wife,  immediately  on  mar- 
riage, vest  in  the  husband,  and  her  right  is  not 
revived  upon  his  death,  if  she  survive  him.  En- 
laws  V.  Enlaws^  3  A.  K.  Marsh.  228. 

57.  An  executor  may  maintain  detinue  for 
slaves.     Coz  v.  Robertson^  1  Bibb,  604. 

58.  Since  the  Kentucky  statute  of  1800,  slaves 
are  not  assets  in  the  hands  of  executors,  but  vest 
directly  in  a  devisee,  without  the  assent  of  the 
executor.     Irons  v.  Luckey,  1  A.  K.  Marsh.  74. 

59.  And  the  devisee  may  maintain  detinue 
therefor,  without  the  assent  of  the  executor. 
Gritnes  v.  CrrimsSy  2  Bibb,  594. 

60.  Though  slaves  descend  as  real  estate,  they 
can  be  reached  by  the  creditors  only  through 
the  hands  of  the  personal  representatives,  not 
through  the  heirs.'  Wells  v.  Bowlings  2  Dana, 
41. 

61.  At  common  law,  a  slave  could  not  take 
lands,  either  by  descent  or  purchase.  But,  by 
the  statutes  of  New  York,  he  may  take  lands 
granted  to  him  for  military  services  during  the 
revolutionary  war.  And  the  children  of  such 
slave,  thougn  born  of  a  slave  with  whom  he  had 
contracted  marriage,  before  the  statute  of  Febru- 
ary 17,  1809,  may  inherit.  Jackson  v.  Lervey^  5 
Cow.  397. 

62.  Where  there  is  a  decree  for  the  restitution 
of  a  slave,  and  the  slave  dies  before  restitution, 
the  value  of  the  slave  may  be  recovered,  but 
detinue  is  not  the  remedy.  Dorssy  v.  Sands,  5  J. 
J.  Marsh.  37. 

63.  A  constable,  who  fabricated  charges  against 
free  persons  of  color,  in  order  to  enslave  them 
and  make  money  thereby,  may  be  indicted  and 
convicted,  although  the  persons  injured  are  ab- 
sent ;  and  the  argument,  that  he  acted  under  a 
magistrate's  warrant,  will  not  avail  him.  State  v. 
Greenwood,  1  Rep.  Con.  Ct.  420. 

64.  The  law  does  not  authorise  the  killing  of  a 
negro,  except  in  cases  where  the  person  attempt- 
ing to  take  one  is  endangered  by  his  actual  re- 
sistance.   Arthur  V.  Wells,  2  ib.  314. 


66.  The  killing  a  runaway  negro,  in  So«th 
Carolina,  is  not  justified  by  statute  or  the  com« 
mon  law ;  and  the  owner  of  a  slave  is  entitled  to 
compensation  from  one  who  hunts  and  kills  a 
runaway  negro.  Witsell  v.  Earnest^  1  N.  db  M. 
182. 

66.  An  action  will  not  lie  against  a  person,  for 
killing  a  slave,  by  the  owner,  until  such  persoa 
has  been  tried  under  an  indictment  for  the  felo- 
ny. MiddleUmv,  Holmes^  3  ?orL4fU.  M'Grcm 
V.  Cate,  Minor,  8. 

67.  A  master  cannot  maintain  an  action  against 
a  person  for  killing  his  slave,  if  such  person  ha» 
been  discharged  from  prosecution  for  the  felony 
by  the  master's  collusion.  Morgan  v.  Rkodea^  1 
Stew.  70. 

68.  In  an  action  of  trespass  for  killing  a  slave, 
it  is  no  defence,  as  justification,  that  the  slave 
was  escaping  from  the  defendant,  who  was  a- 
constable,  while  endeavoring  to  make  a  legal  ar- 
rest of  the  slave,  on  a  charge  of  having  commit- 
ted misdemeanors.  MiddleUm  v.  Holmes,  3  Port. 
424. 

69.  Under  the  Kentucky  statute,  (2  Dig.  1151,) 
where  there  had  been  an  illegal  gathering  of 
slaves,  in  suppressing  which  one  was  killed,  be- 
longing to  a  stranger,  held,  that  the  owner  of  the 
farm  where  the  slaves  were  assembled  was  only 
liable  to  the  penalty  prescribed  by  statute,  and 
not  for  the  value  of  the  slave  killed.  Boswortk 
V.  Brand,  1  Dana,  377. 

70.  A  special  plea,  that  the  defendant  is  a. 
slave,  is  a  good  plea  in  bar  to  an  action  of  tres- 
pass, assault  and  battery,  and  false  imprisonment. 
^my  V.  Smith,  1  Litt.  32(S. 

71.  In  an  action  of  trespass,  for  beating  a 
slave,  whereby  he  afterwards  died,  it  is  a  good 
justification,  tnat  the  slave  was  at  an  unlawful 
assembly,  conspiring  to  rebel,  and  would  not 
surrendeis  but  assailed  the  defendant,  where* 
upon  the  defendant  struck  him  in  his  own  de- 
fence, whereof  he  died.  Smith  v.  Hancock,  4 
Bibb,  222. 

72.  In  an  action  of  trover  for  a  negro  woman, 
the  value  of  a  child  bom  pendente  Ute  cannot  be 
recovered,  but  must  be  the  subject  of  another 
action.     Teague  v.  Maxwell,  1  N.  db  M.  200. 

73.  The  concubinage  of  slaves,  in  North  Caro- 
lina, does  not  constitute  the  marriage  relation, 
and  forbid  the  parties  testifying  against  each 
other.     State  v.  Samud,  2  Dev.  &  BaL  177. 

74.  The  owner  of  a  steamboat,  who  employs  a 
slave  thereon,  is  only  liable  to  the  owner  of  the 
slave,  in  the  event  of  his  being  killed,  for  gross 
negligence.  And  if  the  owner  of  the  slave,  at 
the  time  of  hiring,  knows  of  defects  in  the  boat, 
he  takes  the  riskof  injury  therefrom  to  the  slave. 
Williams  v.  Hitchcock,  4  Port.  234. 

See  Bailment,  160,  161. 

75.  A  slave  can  acquire  no  right  which  does 
not,  the  instant  it  is  transferred  to  him,  pass  to 
his  master.  He  is  therefore  incapable  of  ac- 
quiring from  his  master,  by  bequest,  a  present 
right  to  future  freedom.  Lenoir  v.  Sylvester^  1 
Bailey,  633. 

76.  Where  a  slave  finds  lost  property,  his  pos- 
session of  it  is  the  possession  of  his  master,  and 
if  it  be  delivered  by  the  slave  to  any  person  not 
the  owner,  and  the  owner  is  not  known,  the 
master  may  maintain  an  action  to  recover  it. 
Brandon  v.  Huntsville  Bank,  1  Stew.  320. 

77.  The  issue  follows  the  mother,  unless  they 
be  separated  from  each  other  by  the  terms  of  the 
instrument  which  disposed  of  the  mother.  Wil^ 
Uamson  v.  Daniel,  12  Wheat.  568. 

78.  The  owner  of  a  female  sl&ve  may,  by  deed. 
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ffiye  all  the  ehildren  which  the  ihAll  thereafter 
have,  to  one  of  hia  children,  and  the  female  her- 
aelf  to  another.  Banks  y.  MarMtrru.  3  Litt. 
275.  ^ 

79.  The  master  of  a  slaye  who  had  run  away 
to  a  free  state,  and  liyed  there  as  a  free  man,  re- 
claimed him,  and,  while  in  possession  of  the 
master,  a  creditor  of  the  slaye  sued  out  an  attach- 
ment against  htm,  and  took  him  from  the  master. 
Held,  that  the  slave  was  rightly  reclaimed,  under 
the  laws  of  the  United  States ;  and  that,  as  a 
slave  is  incapable  of  contracting,  the  attachment 
was  illegal  and  void,  and  no  justification  to  the 
creditor,  who  was  liable  in  trespass  to  the  master. 
Glen  V.  Hodges,  9  Johns.  67. 

80.  In  South  Carolina,  one  who  permits  his 
slaye  to  go  at  large  and  enjoy  the  privileges  of  a 
free  person  of  color  loses  thereby  his  right  of 
jnoperty  in  the  slave,  and  cannot  maintain  an 
action  of  trover  for  him.  Linam  y.  Johnson,  2 
Bailey,  137. 

81.  A  slave  of  the  plaintiff  was  let  to  the  de- 
fendant, with  a  stipulation,  that  he  should  not 
beat  her.  He  did  beat  her  cruelly,  and  she  re- 
turned to  the  plaintiff.  It  was  held,  that  tres- 
pass would  lie  for  the  injury.  Harper,  J.,  dis- 
senting.   Helton  V.  Csston,  2  Bailey,  95. 

See  Action  oh  tbb  Cass,  S5. 

82.  A  slaye  having  agreed  to  pay  to  her  mas- 
ter, monthly,  wages  for  herself,  all  she  makes 
beyond  such  wages  is  her  own,  which  she  may 
give  away.     Sally  v.  Beaiy,  1  Bay,  260. 

83.  A  party  ag^ieved  by  a  slave  should  not 
redress  himself  with  his  own  arm ;  he  should 
look  to  the  master  of  the  slave,  and  if  he  refuses 
to  give  reasonable  satisfaction,  he  should  apply 
to  a  civil  magistrate.  White  v.  Chambers,  2  Bay, 
70. 

84.  Where  the  owner  of  slaves,  and  part  owner 
of  a  vessel,  hired  the  slaves  to  the  master  of  the 
vessel,  as  mariners  for  a  voyage,  without  a  special 
contract,  the  master  was  not  responsible  for  the 
escape  of  the  slaves  at  s  foreijpn  port,  which  was 
one  of  the  contingent  tormint  of  the  voyage,  if 
he  acted  with  good  faith,  although  it  was  doubt- 
fal  if  he  had  strictly  pursued  his  orders  in  going 
to  such  port.    Beverly  v.  Brooke,  2  Wheat.  100. 

85.  In  Virginia,  a  master  cannot  be  indicted 
for  a  beating  of  his  own  slave.  Comsnanwealth 
v.  Ttansr,  5  Rand.  678. 

86.  A  master  cannot  institute  suit  against  his 
slave.     Catiehe  v.  The  Ciremt  Court,  1  Mis.  608. 

87.  The  owner  of  a  slave,  who  deserts  his  mas* 
ter  and  works  for  another,  may  maintain  an 
action  for  the  slave's  services,  without  giving 
previous  notice  of  his  claim.  And,  in  such  action, 
the  defendant  cannot  set  off  necessaries  furnished 
to  the  slave  while  in  his  service.  Trongott  v.  By- 
ers,  5  Cow.  480. 

88.  The  master  of  a  slave  is  not  answerable  for 
the  slave's  negligence,  unless,  by  allowing  him 
to  act  as  a  tradesman,  ferryman,  carrier,  or  in 
sQch  like  capacity,  he  has  invited  others  to  re- 
pose a  confidence  in  him.  Wingis  v.  Smith,  3 
M'Cord,  400. 

89.  A  master  is  liable  for  the  act  of  his  ser- 
yaat  in  damages  occasioned  by  the  misconduct 
of  his  slave,  but  not  for  any  iinauthoriied  or 
casual  act  committed  without  the  knowledge  or 
approbation  of  the  master.  Snee  v.  7Vic«,  2  Bay, 
^45. 

90.  He  is  not  liable  for  injuries  caused  hy  the 
negligent  conduct  of  the  slave,  while  not  acting 
in  hia  employment  nor  under  his  authori^.  Caw- 
thorn  v.  Drns^  2  Port.  276. 

M.  Ooa  having  hired  a  nstgro  cannot  question 


the  ri^t  of  property  in  him  of  whom  he  hired. 
Mannsng  v.  J^fonoood,  2  Rep.  Con.  Ct  374. 

92.  "nie  hirer  of  a  slave  is  bound  to  supply  his 
daily  or  hourly  wants,  and  is  liable  for  his  charges 
to  the  physician  who,  at  his  request,  attends  the 
slave  when  ill.  Wells  v.  Kennerly,  4  M'Cord, 
123. 

93.  If  a  person  hires  slaves,  and  engages  to 
return  them  safe  to  their  master,  in  a  particular 
manner,  and  they  are  lost,  being  sent  in  a  differ- 
ent manner,  he  is  answerable  for  their  loss,  unless 
the  master,  after  the  engagement,  gives  incon- 
sistent orders  to  the  slaves.  Clagett  v.  Speaks,  4 
Har.  &  M'Hen.  162. 

94.  No  valid  contract  can  ht  made  with  a 
slave  without  the  consent  of  his  owner.  Ball  v. 
JIhUlm,  5  Har.  &  J.  190. 

95.  His  master  cannot  compel  perftmnance  of 
a  contract  made  by  a  slave  with  a  third  person. 
Grej^g  V.  Thompson,  2  Rep.  Con.  Ct.  331. 

96.  The  owner  of  a  slave  is  not  liable  to  a 
physician  for  attending  the  slave  at  the  request 
of  a  person  hiring  him.  Meeker  v.  Childress, 
Minor,  109. 

97.  What  circumstances  and  ^cts  are  sufB- 
cient  proof  of  ownership  of  a  slave  by  a  testator, 
to  make  the  executors  liable  for  his  maintenance, 
under  the  New  Jersey  law.  Chatham^  v.  Canfisld, 
3  Halst.  52. 

96.  The  relation  of  slavery  is  not  legal  in  Ver- 
mont, so  that  an  inhabitant  cannot  be  charged 
with  the  maintenance  of  another  as  his  slave 
upon,  a  bill  of  sale  which  was  valid  in  the  state 
where  it  was  made.  8elef4mtn  of  Windsor  v. 
Jacob,  2  Tyler,  192. 

99.  The  general  rule,  that  a  slave  cannot  bind 
his  master  by  any  contract .  made  without  his 
consent,  will  not  hold  where  the  slave,  being  in 
extreme  peril,  has  the  requisite  aid  given  to  her, 
even  when  the  master  had  directea  the  slave  to 
procure  the  assistance  of  another  on  cheaper 
terms.    Johnson  v.  Barrett,  2  Bailey,  562. 

100.  A  slave  is  incapable  of  acquiring  a  per- 
manent settlement  or  regular  doroicil  oy  resi- 
dence.    Vincent  v.  Duncan,  2  Mis.  214. 

101.  Slaves  have  the  same  settlement  as  their 
masters,  who  are  bound  to  support  them.    So  of 
manumitted  slaves  who  hare  not  acquired  a  set 
tlement.      Overseers  of  Forks  v.  Catawissa,  3 
Binn.  22. 

102.  A  slave  de  facto  has  a  settlement  .in  his 
master's  town  until  the  master  can  be  compelled 
to  maintain  him,  though  the  slave  was  registered 
so  defect! vel}',  under  the  Pennsylvania  act  of 
1780,  as  to  entitle  him  to  fl«edom.  Overseers 
of  Ferguson  v.  Overseers  of  Buffalo,  6  S.  &  R.  103« 

103.  To  render  a  parish  chargeahle  with  the 
support  of  a  slave,  the  slave  himself  should  be 
produced  to  testify,  if  practicable.  Van  Antwerp 
V.  IngersoU,  2  Caines,  106. 

II.    Of  Devises  qf  Siaves, 

104.  Slaves  devised  vest  in  the  devisee,  and 
do  not  go  to  the  executor  as  assets.  Eulasos  v. 
EuUws,  3  A.  K.  Marsh.  228.  Logan  v.  Withers, 
3  J.  J.  Marsh.  384. 

105.  A,  by  her  will,  bequeathed  to  B  five  ne. 
groes,  by  name,  during  her  natural  life  ;  they  and 
their  increase,  **  the  above-named  negroes,*'  after 
the  death  of  B,  to  be  ft-ee.  Held,  that  the  words 
**  the  above-named  negroes  "  were  intended  to 
be  used  as  words  of  description,  and  applied  to 
all  who  were  the  subject  of  the  bequest,  the  issue 
as  well  as  their  mother.  Hamilton  v  Cragg,  Q 
Har.  &  J.  16. 
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106.  A,  by  her  will,  in  1776,  beqne&thed  to  B 
a  negro  girl  until  she  should  arriye  at  the  age 
of  21  yean,  being  then  about  the  age  of  15,  or- 
dering him  to  manumit  the  slave  and  her  pos- 
terity immediately  after  her  death.  She  devised 
the  residue  of  her  estate  to  C,  and  died  in  1786. 
C  administered  on  her  estate,  and,  in  1819,  by 
deed,  manumitted  the  petitioners,  the  descendants 
of  the  negro  girl,  born  after  the  death  of  the  tes- 
tator, stating,  in  his  deed,  that  B  had  neglected 
to  do  so.  Held,  in  Maryland,  that  the  petition- 
ers were  entitled  to  their  freedom.  Hughes  v. 
MiUyySHv.&J.^lO. 

lCf7.  A,  by  his  will,  in  1811,  bequeathed  free- 
dom to  his  slave,  who  was  above  the  oge  of  45 
years,  and  also  bequeathed  to  her  certain  per- 
sonal property.  Held,  in  Maryland,  that  she 
was  not  entitled  to  her  freedom.  Burroughs  v. 
jtfima,  4  ib.  262. 

108.  A  devise  of  a  slave  and  her  increase  will 
carry  a  child  born  before  the  devise  was  written. 
Robinson  v.  Kobinsony  2  Bibb,  76. 

109.  But  a  devise  of  a  female  slave  and  her 
(*  future  increase  "  does  not  pass  any  child  born 
prior  to  the  date  of  the  will.  Fightmaster  v. 
Beasly,  7  J.  J.  Marsh.  410. 

110.  Where  a  testator  directed,  by  his  will, 
that  a  female  slave  should  be  free  at  a  certain 
period,  her  children,  bom  afler  the  death  of  the 
testator,  and  before  that  period,  are  slaves,  ^ed 
T.  Beal,  2  Bibb,  296. 

111.  Slaves  sold  by  executors  by  virtue  of 
these  words  in  a  will,  '*  I  leave  my  negro  girls 
to  be  sold  by  my  executors  for  the  term  of  15 
years,  and  at  the  end  of  that  time  to  be  firee," 
cease  to  be  slaves  from  the  sale,  and  are  merely 
servants,  and  a  child  bom  of  one  of  them  during 
the  term  is  free.     State  v.  Anderson^  Coxe,  36. 

112.  Although  the  executors  may  have  assent- 
ed to  a  legacy  of  freedom  to  slaves,  after  a  be- 
quest of  them  for  life,  the  slaves  will  not  be  liable 
to  capture,  under  the  act  of  South  Carolina,  of 
1800,  on  the  death  of  the  legatee  for  life,  until 
after  the  period  allowed  by  the  act  of  1789,  for 
the  purpose  of  finishing  the  crop,  if  they  were 
employed  in  making  one.  Lenoir  v.  Sylvester,  1 
Bailey,  633. 

III.  Of  Manumission  and  Emancipation  of 
Slaves,  and  when  a  Slave  is  entitled  to 
Freedom;  and  herein  of  Suits  for  Free- 
dom. 

See  Post,  V. 

113.  A  law  emancipating  a  slave  without  the 
consent  of  his  owner,  is  void.  Allen  v.  Peden, 
2  Law  Rep.  638. 

114.  A  promise  or  declaration  of  emancipation, 
made  to  a  slave,  has  no  legal  force.  Beall  v.  Jo- 
sephj  Hardin,  51. 

115.  A  slave  cannot  be  emancipated  by  a  nun- 
cupative will,  nor  by  an  executoi^  or  conditional 
instrament  in  writing.  Cooke  v.  Cooke,  3  Litt. 
838. 

116.  Where  the  jury,  in  an  action  upon  a 
bond,  given  upon  the  execution  of  a  writ  de 
homine  replegiando,  make  the  price  of  the  negro 
slave  the  measure  of  damages,  if  it  is  accepted 
by  the  master,  it  will,  in  Pennsylvania,  emanci- 
pate the  slave  in  equity,  and  perhaps  in  law. 
Coieperthwaite  v.  Jones,  2  Dall.  55. 

117  A  deed  of  emancipation,  liberating  a  fe- 
•nsle  slave  and  **her  increase  *'  on  a  given  day, 
in  futuro,  emancipates  all  her  issue  born  after 
the  date  of  the  deed.  Fanny  v.  Bryant,  4  J.  J. 
Marsh.  368. 


118.  A  petition  '*  to  emancipate  a  slave  when 
the  owner  thinks  proper,"  and  a  decree  grant- 
ing permission  *^  on  the  owner's  complying  with 
the  statutes,"  is  invalid  under  the  acts  of  1777 
and  1796,  of  North  Carolina.  Bryan  v.  Wads- 
worth,  1  Dev.  &  Bat.  384. 

119.  An  order  of  the  county  court  being  pro- 
duced, ^(  that,  on  motion  of  Cr.,  a  certain  slave 
be  manumitted,  agreeably  to  a  deed  which  said 
G.  had  filed,"  is  not  conclusive  evidence,  in  a 
suit  by  the  slave  for  his  freedom,  that  such  a 
deed  was  duly  executed.  Talbot  v.  David,  2  A. 
K.  Marsh.  603. 

120.  A  writing  executed  to  emancipate  slaves, 
before  it  was  lawful  so  to  do,  would  be  valid 
upon  a  reacknowledgment  after  the  passing  of 
the  statute  permitting  emancipation.  Donald- 
son V.  Jude,  2  Bibb,  57. 

121.  In  Kentucky,  a  slave  may  be  emancipated 
by  any  instrament  in  writing,  and,  though  it  is 
not  necessary  that  such  instrument  should  be 
recorded  in  the  county  court,  the  slave  may  have 
it  so  recorded  if  he  choose.  Fanny  v.  Dijamet, 
2  J.  J.  Marsh.  230. 

122.  The  county  court  cannot  receive  a  deed 
of  emancipation  to  record,  upon  parol  evidence 
of  its  contents,  where  the  deed  is  not  produced. 
mnney  v.  CartrUht,  3  A.  K.  Marsh.  493. 

123.  A  deed  of  a  slave,  absolute  on  its  face,  but 
with  a  secret  trust  to  let  the  negro  go  at  large  as 
a  free  man,  or  with  a  view  to  future  emancipa- 
tion, is  no  violation  of  the  act  of  South  Carolina 
of  1820,  and  is  obli^tory  between  the  parties; 
and,  until  emancipation  actually  takes  place,  the 
right  of  property  remains  in  the  grantee.  CUne 
V.  Caldwell,  I  Hill,  S.  C.  423. 

124.  In  South  Carolina,  to  entitle  one  to  claim 
a  negro  by  capture,  he  must  seize  him  as  a  slave 
who  has  been  emancipated  ;  but  if  the  title  under 
which  he  is  seized  turns  out  to  be  defective,  he 
cannot  afterwards  claim  him  as  a  slave  captured 
on  account  of  such  unlawful  emancipation,  ib. 

125.  The  act  of  South  Carolina  of  1820,  prohib- 
iting the  emancipation  of  slaves  except  by  act 
of  the  legislature,  does  not  repeal  the  act  of  1800, 
authorizing  any  one  to  seize  a  slave  emancipated 
contrary  to  the  provisions  of  said  act.  Linam  v. 
Johnson,  2  Bailey,  137. 

126.  A  deed  of  emancipation,  executed  in 
Ohio,  but  having  reference  to  Virginia,  will  be 
void,  in  Virginia,  unless  executed  according  to 
the  law  of  tlie  latter  state.  Lewis  v.  Fvllerton,  1 
Rand.  15. 

127.  A  deed  of  emanei|>ation  by  a  person  out 
of  possession  cannot  avail,  in  Virginia,  against 
the  possession  of  another,  by  an  adverse  title, 
continued  for  five  years  previous  to  the  execn> 
tion  of  such  deed.  Qivens  v.  Manns,  6  Munf. 
191. 

128.  Where  a  female  slave  is  emancipated, 
with  a  reservation  that  her  fhture  increase  shall 
be  slaves,  such  reservation  shall  be  void,  and  the 
woman  and  her  increase  are  absolutely  free. 
Fulton  V.  Shaw,  4  Rand.  597. 

129.  If  the  construction  of  a  deed  of  emanci- 
pation is  doubtful,  resort  may  be  had  to  the 
rule,  that  the  deed  is  to  be  taken  most  strongly 
against  the  grantor.     Isaac  v.  West,  6  ib.  652. 

130.  Under  the  Virginia  statute,  an  instni 
ment  of  emancipation  is  ineffectual   to  confer 
freedom  until  full  probat  thereof  is  made  accord- 
ing to  law,  and  takes  effect  only  from  the  date  of 
the  vrobat.     Thrift  v.  Hannah,2  Leigh.  300. 

131.  Where,  therefore,  a  feme  sole,  the  owner 
of  slaves,  made  a  written  instrument  of  emanei- 
pation  of  them,  attested  by  two  witnesses,  whioh 
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wu  partly  proTed  by  one  of  the  witneMei,  and 
continued  for  further  proof,  and  meanwhile  the 
owner  of  the  slaves  married  one  who  waa  i^rno- 
rant  of  the  execution  of  such  instrument,  after 
which  it  was  fully  proved  by  the  other  attesting 
witness,  it  was  held,  that,  as  the  rights  of  the 
husband  attached  to  the  property  before  full  pro- 
bai  was  made,  the  subsequent  full  probai  did  not 
divest  him  of  those  rights,  or  give  any  right  of 
fi«edom  to  the  slaves,  ib. 

132.  A  deed  or  will,  made  previous  to  the  Vir- 
ginia act  of  May,  1792,  emancipating  a  slave 
absolutely  and  without  condition,  is  unlawful, 
and  therefore  void.  Moset  v.  Denigee^  6  Rand. 
561. 

133.  A  deed  of  emancipation,  by  which  the 
master  manumits  his  slaves  at  his  death,  directed 
'*  that  they  should  serve  him  as  long  as  he  lived, 
and  at  his  death  ffo  free  from  all  persons ;  and 
for  himself,  his  heirs,  executors,  and  administra- 
tors, relinquished  all  ri^ght  and  title  to  the  said 
negroes.*'  Held,  that  this  deed  must  be  con- 
strued as  passing  a  present  right  of  freedom, 
reserving  a  right  m  the  grantor  to  their  personal 
services  during  his  life,  as  a  condition  of  the 
emancipation ;  and  that  a  child,  bom  of  one  of 
the  emancipated  females  in  the  interval  between 
the  execution  of  the  deed  and  the  death  of  the 
grantor,  was  free  from  its  birth.  Isaac  v.  West. 
lb.  653. 

134.  A  master  promising  his  runaway  slave 
that  he  will  manumit  him  in  four  years,  if  he  re- 
turns, is  bound  by  such  agreement.  StiUt  v. 
Rickardsony  4  Teates,  82. 

135.  A  written  promise  by  the  master  to  man- 
umit a  slave  after  a  certain  number  of  years,  on 
the  condition  of  faithful  service  by  the  slave 
during  that  period,  is  a  conditional  manumis- 
sion, obligatory  on  the  master,  and  of  which  the 
slave  may  avail  himself  on  the  performance  of 
the  condition.     KeUletas  v.  Sleet,  7  Johns.  324. 

136.  A  declaration  of  a  mistress  to  her  slave, 
that  he  should  be  free  when  25  years  of  age, 
amounts  to  a  maiiumission  at  that  time.  Geer  v. 
HuiUingtony  2  Root,  364. 

137.  Declarations,  by  a  master,  that  his  slave 
shall  be  free  after  his  death,  in  consequence  of 
his  good  behavior,  amount  to  an  actual  manumis- 
sion, or  at  least  to  a  promise  by  which  his  repre- 
sentatives are  bound.     State  v.  PraUy  Coxe,  4. 

138.  But  general  declarations  of  an  intention 
to  set  negroes  flee,  unaccompanied  with  some 
special  act  or  formality,  are  not  a  sufficient 
ground  for  the  court  to  declare  them  free.  State 
V.  Crees^  ib.  259. 

139.  A  feme  covert  slave  may  make  an  inden- 
ture in  consideration  of  her  manumission.  Comr 
momoealth  v.  CUmentSy  6  Binn.  306. 

140.  An  indenture  made  by  a  slave,  in  Penn- 
sylvania, coming  from  the  District  of  Columbia, 
to  serve  seven  years,  in  consideration  of  being 
manumitted,  is  void,  and  the  slave  is  entitled  to 
liberty.     Cemmonwealtk  v.  Cook^  1  Watts,  155. 

141.  Such  indenture  is  void,  though  made  in 
pursuance  of  a  parol  agreement,  entered  into  in 
the    District  of  Columbia.      Commonwealth  v. 
tokinton^  ib.  158. 

lA.  Where,  in  a  deed  of  manumission,  the 
guardianship  of  an  infant  daughter  was  reserved 

2'  the  grantor,  such  reserved  right  ended  with 
e  death  of  the  grantor.    Emily  v.  Smithy  1  J. 
J.  Marsh.  593. 

143.  Under  the  Delaware  act  of  1797,  c.  124, 
a  deed  of  manumission,  to  be  valid,  must  be 
attested  by  the  subscribing  witnesses,  in  the 
pmeaoe  of  the  grantor.    Such  fact,  however, 


need  not  appear  by  the  certificate,  but  may  be 
proved  aliunde.  Clara  v.  Meagher.  5  Har.  it  J. 
111. 

144.  A  deed  conveying  slaves  to  a  religious 
society,  for  the  purpose  of  manumitting  them 
while  they  are  nominally  in  bondage,  is  void. 
WhUe  V.  White,  1  Dev.  &  Bat.  260. 

145.  A  certificate  of  manumission,  irrevocably 
given  to  a  slave,  to  take  effect  on  the  death  o'f 
the  master,  is  vsJid.  And  he  will,  on  the  death 
of  his  master,  be  entitled  to  his  freedom,  although 
in  the  possession  of  a  subsequent  purchaser. 
Case  of  Tom,  5  Johns.  365. 

146.  Where  a  slave,  eleven  years  old,  was 
manumitted  by  his  master's  will,  under  the  stat- 
ute of  1796,  which  provides  that  the  slave  shall  be 
under  45  years  of  age,  and  able  to  maintain  him- 
self at  the  time  freedom  is  to  commence,  it  WBst 
held,  that  he  was  free.  Le  Grand  v.  DamaU^  9 
Pet.  667. 

147.  A  devise  of  propertv,  real  or  personal,  by 
a  master  to  his  slave,  entitles  the  slave  to  his 
freedom  by  necessary  implication,  ib.  670. 

148.  The  presumption  of  a  deed  of  manumis* 
sion  must  be  founded  on  acts  inconsistent  with 
a  state  of  slavery,  known  to  the  owner,  and 
which  can  only  be  accounted  for  upon  a  sappo- 
sition  that  he  intended  to  free  his  slave.  Burke 
V.  Joe,  6  Gill  &,  Johns.  136.  As  to  the  circum- 
stances under  which  a  jury  may  presume  such  a 
deed.  ib. 

149.  In  New  York,  a  parol  agreement  to  man- 
umit a  slave  is  void.  A  manumission  can  only 
be  in  writincr.     Trongott  v.  Byers,  5  Cow.  480. 

150.  Parol  declarations,  made  more  than  20 
years  before,  by  the  owner  of  a  slave,  that  he  pur- 
chased her  to  make  her  fVee,  and  that  he  meant  her 
to  be  freed,  were  held,  in  New  York,  to  be  a  manu- 
mission of  such  slave.  Wells  v.  Lane,  9  Johns.  144. 
Whether,  since  the  statute  of  1801,  sess.  24,  c. 
188,  a  slave  can  be  manumitted  without  an  in- 
strument in  writing  —  auare.  ib. 

151.  A  certificate  of^thc  age  and  ability  of  a 
slave  to  gain  a  livelihood,  underneath  which  was 
written,  **  we  do  hereby  manumit  the  same," 
signed  by  overseers  of  the  poor,  but  not  by  the 
owner,  was  recorded  by  the  clerk  of  the  town, 
at  the  request  of  the  owner.  It  seems  that  this 
was  a  sufficient  manumission  to  conclude  the 
owner,  but,  whether  sufficient  or  not,  was  a 
question  between  the  slave  and  the  owner,  and 
with  which  the  town  had  no  concern ;  and  that 
the  certificate  was  conclusive  against  the  town 
as  to  the  future  maintenance  of  the  slave  as  a 
pauper.     Hopkins  v.  Fleet,  9  Johns.  225. 

152.  A.,  by  will,  manumitted  his  slave,  M.,  and 
gave  to  M.  her  daughter,  C,  *•*•  during  her  natural 
fife."  Held,  that,  whether  the  words,  **  during 
her  natural  life,"  applied  to  M.  or  C,  and  whether 
the  children  of  C,  born  during  the  time  that  M. 
was  entitled  to  her  service,  became  free  on  the 
death  of  M.,  or  not,  they  could  not  be  claimed  by 
the  representative  of  A.  Conddin  v.  Havens,  12 
Johns.  314. 

153.  To  render  a  manumission  effectual,  in 
New  York,  it  was  reouired,  that  there  be  a  cer- 
tificate or  writing,  delivered  by  the  master  to  the 
slave,  or  to  some  third  person,  for  his  benefit,  so 
as  to  consummate  the  act  of  manumission.  Jlfof- 
ter  of  J^an  Miekell,  14  Johns.  324.  Petry  v. 
Christy,  19  ib.  53. 

154.  The  owner  of  a  slave  declared  as  follows, 
by  his  will :  "  I  manumit  and  give  freedom  to  my 
negro  woman,  M.,  and  her  daughter,  N.,  imme- 
diately after  my  decease."  The  testator  after- 
wards sold  N ,  and  died.    Held,  that  the  sal« 
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was,  ^o  tanto.,  a  roTocation  of  his  will,  aud  that 
Bhe  waH  not  entitled  to  her  freedom  after  his  de- 
cease.    Matter  of  Jfan  Mickdl^  14  Johns.  324. 

155.  Where  two  of  three  tenants  in  common 
of  a  slave  manumit  him,  this  is  sufficient  to  en- 
title him  to  his  freedom  ;  especially  where  the 
third  joint  tenant  has,  for  a  long  time,  suffered 
him  to  act  as  a  free  man,  without  claiming  him 
as  a  slave,  this  being  sufficient  to  authorice  the 
inference  that  he  also  had  manumitted  him.  Oat" 
JUld  V.  Waring,  ib.  188. 

156.  Where,  by  will,  the  testator  intends  clearly 
that  his  slaves  should  be  manumitted,  his  rea.1 
estate  will  be  charged  with  the  payment  of  his 
debts,  if  there  be  not  enough  personal  property 
without  the  sale  of  the  slaves.  Fenwick  v.  Chap- 
man,  9  Pet.  461. 

157.  Two  slaves  were  ordered,  by  the  will  of 
their  master,  to  be  manumitted  at  the  death  of 
his  widow,  or  on  reaching  the  a^e  of  21.  It  was 
held,  that  the  children  of  the  slaves,  born  after 
the  death  of  their  master,  followed  the  condition 
of  their  parents.  M*Cutchen  v.  MarskaU^  6  ib. 
220. 

156.  A  clerk  in  his  office  cannot  lawfully  re- 
ceive the  acknowledgment  of  an  instrument  of 
writing  to  manumit  a  slave ;  but  such  writing 
may  be  admitted  to  record  on  the  evidence  of 
two  witnesses,  who  are  not  the  subscribing  wit- 
nesses, if  the  latter  are  proved  to  be  out  of  the 
stele.     Clarke  v.  BartUtt,  4  Bibb,  201. 

159.  Where  a  negro  has  been  at  luge,  and 
acting  as  a  free  man,  for  more  than  20  years, 
a  deed  of  manumission,  under  the  act  of  1800,  in 
South  Carolina,  may  be  presumed.  Miller  v. 
Reigne,  2  Hill,  S.  C.  592. 

160.  A  manumission  of  a  slave  in  South  Caro- 
lina, to  be  a  violation  of  the  act  of  1829,  and  to 
authorize  a  capture,  must  be  a  parting  with  the 
possession  of  the  slave,  and  permitting  him  to 
go  at  large,  and  act  for  himself.  Cline  ▼.  CaU^ 
weU,  1  ib.  423. 

161.  The  owner  of  a  neffro  gave  him,  in  wri- 
ting, <<  permission  to  go  about  his  lawful  busi- 
ness,'* and  added  the  words,  "  but  it  is  under- 
stood, that  this  is  not  to  operate  as  a  pass  if  ever 
he  should  return  to  the  stete  of  Maryland,  but 
that  he  shall  be  liable  to  be  taken  up  and  treated 
as  a  slave."  The  negro  returned  to  Maryland, 
and  this  writing  was  neld  to  be  only  a  pass  or 
protection  against  others  who  might  claim  the 
slave,  and  did  not  amount  to  a  renunciation  of 
the  master's  right  to  him.  Maverick  v.  Stokes,  2 
Bay,  511. 

162.  A  Quaker,  in  1781,  devised  his  slaves  to 
the  monthly  meeting  of  which  he  was  a  mem- 
ber, to  be  manumitted  by  such  persons  as  they 
should  appoint  The  monthly  meeting  appointei^ 
two  of  their  body  to  make  the  manumission, 
which  service  they  performed  in  July,  1782. 
Held,  that  the  slaves  were  tliereby  emancipated, 
and  might  maintein  an  action  for  their  freedom. 
Charles  v.  HunnicuU,  5  Call,  311. 

163.  A  slave  was  manumitted  by  his  master,  in 
Maryland,  «*  from  and  after  be  was  28  years  old," 
and  by  the  same  instrument  his  services  were 
transferred  to  one  in  Pennsylvania.  Held,  that 
he  was  bound  to  serve  in  rennsylvania  till  he 
was  28.  Comnumwealth  v.  Hasson,  3  Pennsyl.  237. 

164.  Prior  to  the  New  Jersey  act  of  1798,  a 
slave  might  have  been  manumitted  by  parol. 
Fox  V.  Lanbron,  3  Halst.  275. 

165.  Under  that  statute,  the  manumission  of  a 
slave,  except  in  the  manner  prescribed  by  that 
stetute,  is  not  valid,  even  against  the  master. 
State  V.  Emmons^  1  Penn.  10. 


166.  A  negro  legally  maattmitted  is  entitled 
to  his  freedom,  though  the  security  required  by 
the  act  of  the  assembly  of  New  Jersey  is  sot 
given.     State  v.  Pitney,  Coxe,  165. 

167.  A  slave  over  45  years  of  age  cannot  ba 
mamimitted  in  Maryland.  Hall  v.  MuUtm^  5 
Har.  &  J.  190. 

168.  An  infant  slave,  "  unable  to  gain  a  suffi- 
cient maintenance  and  livelihood,*'  cannot  be 
manumitted  under  the  Maryland  act  of  1796, 
c.  67.    Hamilton  v.  Cragg,  6  Har.  &,  J.  16. 

169.  A  deed  of  manumission,  under  the  Mary- 
land act  of  1752,  c.  1,  §  5,  executed  in  the  pres- 
ence of  only  one  witness,  will  not  operate  to  give 
freedom  to  the  slaves  mentioned  therein.  Jfegro 
James  v.  GaUher,  2  ib.  176. 

170.  A  deed  of  manumission,  executed  daring 
a  last  illness,  is  void  in  Maryland,  under  the  act 
of  1752,  c.  1,  §  3.  FeUr  v.  EUicU,  2  Har.  d& 
M'Hen.  198. 

171.  A  slave  was  sold  by  parol,  for  a  term  of 
seven  years,  with  an  agreement,  between  the 
vendor  and  vendee,  that,  at  the  end  of  that  time, 
he  should  be  manumitted  by  the  vendee.  At  such 
period,  the  vendee  executed  a  deed  of  manumie- 
sion.  Held,  that  the  slave  was  free.  Caio  ▼. 
Howard^  2  Har.  &  J.  323. 

172.  A  promise  was  made  that  a  necro  should 
have  her  freedom  at  a  certain  period.  The  negro 
remained  free  during  10  years  from  the  time 
fixed,  with  the  acquiescence  of  the  person  claim- 
ing her.  This  is  sufficient  to  prove  her  entitled 
to  her  freedom.     State  v.  M  'Donald,  Coxe,  332. 

173.  By  the  will  of  his  owner,  a  slave  was  to 
be  free  in  lour  years.  He  was  not  inventoried 
as  a  part  of  the  testotor*s  estate,  and  for  several 
vears  went  at  large,  and  was  considered  as  free 
by  the  executors.  Being  afterwards  teken  and 
sold  under  an  execution,  it  was  held,  that  the 
sale  was  void,  and  he  was  entitled  to  his  freedom. 
Rice  V.  Spear,  Harper,  20. 

174.  Where  a  slave,  belonging  to  a  citizen  of 
Maryland,  was  carried  to  and  hired  in  the  state 
of  Pennsylvania,  in  1788,  he  was  held  free  nader 
the  laws  of  Pennsylvania.  David  v.  PorUr,  4 
Har.  6l  M'Hen.  418. 

175.  A  slave,  carried  at  different  periods  fmok 
Maryland  into  Virginia,  by  his  owner  residing  in 
Maryland,  and  employed  in  working  at  his  stone 
quarries  the  several  periods,  amounting  in  the 
whole  to  one  year,  was  held  entitled  to  his  firee- 
dom,  under  the  laws  of  Virginia.  Daois  v.  Jis- 
quin,  5  Har.  db  J.  107,  note. 

176.  A  slave  brought  into  Maryland,  by  an  in- 
habitent  of  the  Island  of  St.  Domingo,  in  or  about 
the  year  1791,  was  held  not  entitled  to  his  firee- 
dom  under  the  acts  of  that  sUte  of  1783,  c.  23, 
and  1792,  c.  56,  though  the  master  had  become  a 
naturalized  citizen.  De  Kerleyand  ▼.  Hector,  3 
Har.  &.  M'Hen.  185. 

177.  A  slave  imported  into  Maryland,  in  1793, 
from  the  Island  of  St  Domingo,  was  held  to  be 
entitled  to  her  freedom  under  the*  provisions  of 
the  act  of  1792,  c.  56.  Boisnmrf  v.  Lewis,  4  ib. 
414. 

178.  A,  a  married  man,  a  native  of  St.  Domin- 
go, removed  into  Maryland  in  1793,  and  brought 
with  him  a  negro,  whom  he  had  before  owned, 
and  then  owned,  as  a  slave.  In  1794,  he  sold 
him  to  B,  who  sold  him  to  C.  A  continued  to 
reside  in  Maryland  until  1796,  when  he  retnmed 
to  the  West  Indies.  Held,  that  the  negro  sold  to 
C  was  entitled  to  freedom.  Fulton  v.  Lewis,  3 
Har.  Sl  J.  564. 

179.  The  right  to  freedom  under  the  act  of 
Maryland  of  1783,  which  prohibits  the  briagiBg 
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6r  slaT^t  into  that  state,  is  not  acquired  by  the 
ne^^Iect  of  the  master  "  to  prove,  to  the  satisfac- 
tion of  the  naval  officer  or  collector  of  the  tax, 
that  such  slave  had  resided  three  years  in  the 
United  States,"  althongh  such  proof  is  required 
by  the  act.     Scott  v.  Ben,  6  Cranch,  1. 

180.  A  slave  brought  into  Maryland  from 
another  state  was  held  not  entitled  to  her  firee- 
dom,  although  proof  of  the  residence  of  the  slave 
in  some  one  of  the  United  States  for  three  whole 
years  preceding  her  being  thus  brought  in,  as  re- 
quired by  the  act  of  April,  1783,  c.  23,  was  not 
made  until  several  years  thereaflier.  Plato  v. 
Bainhridge,  4  Har.  A  M'Hen.  416. 

181.  A  resident  of  Maryland  removed  to  Dela- 
ware with  his  slave,  and,'after  residing  there  one 
year  and  nine  months,  returned  to  Maryland. 
Held,  that  the  slave  was  not  thereby  made  free. 
Jidam  V.  Leverton,  2  ib.  382. 

182.  Where  a  petitioner  for  his  freedom  was 
the  issue,  by  a  negro,  of  the  issue  of  a  free  mu- 
latto woman,  and  was  sold  by  the  county  court, 
in  Maryland,  under  the  act  of  1715,  c.  44,  and 
1728,  c.  4,  until  he  should  be  31  years  of  age,  he 
was  adjudged  to  be  held  in  servitude.  Higgins 
V.  Men,  3  ib.  504. 

183.  In  Pennsylvania,  on  an  indictment  under 
the  7th  section  of  the  act,  supplemental  to  the 
act  for  the  gradual  abolition  of  slavery,  it  was 
held,  that  the  owner  of  a  slave  had  a  right  to 
carry  him  out  of  the  state,  and  was  entitled  to 
the  aid  of  the  magistrates  for  that  purpose.  Res- 
jmblica  V.  Richards,  2  Dall.  224. 

184.  A  testator  in  Maryland  declared  his  slaves 
f^e  by  his  will,  and  provided  that,  if  his  personal 
estate,  exclusive  of  such  slaves,  should  not  be 
sufficient  to  discharge  all  his  just  debts,  so  much 
of  his  real  estate  should  be  sold  as  would  pay 
them,  so  that  his  slaves  might  be  free.  The  tes- 
tator's  personal  estate,  exclusive  of  the  slaves, 
would  not  pav  his  debts.  Held,  that  the  slaves 
were  not  entitled  to  their  freedom,  although  the 
administrator  admitted  that  the  real  and  personal 
estate,  together,  exclusive  t>f  the  slaves,  was  suf- 
ficient.    Oeorge  v.  Corse,  2  Har.  &  Gill,  1. 

185.  On  the  death  of  A,  a  resident  of  Maryland, 
a  slave  belonging  to  his  estate  was,  by  a  bill  of 
sale,  executed  by  his  administrator,  in  1792,  sold 
to  B,  then  also  a  resident  of  that  state,  but  who 
immediately  aflerwatds  removed  to  Virginia,  and 
took  the  slave  with  him.  On  a  petition  by  the 
slave  against  B,  it  was  held,  that  these  cir- 
cumstances did  not  entitle  him  to  his  freedom. 
Oeorge  v.  Dewnis,  2  Har.  &  J.  454. 

186.  The  mother  of  a  petitioner  fbr  freedom 
Iras  born  in  Maryland,  the  slave  of  A,  and  held 
by  him  in  slavery  until  1804,  when  he  permitted 
h^r  to  be  carried  to  the  District  of  Columbia  by 
B,  where  she  continued,  employed  by  and  resid- 
ing with  B  for  two  years,  when  she  was  sent 
back  to  A.  The  petitioner  was  born  during  such 
absence,  and  brought  with  her  mother  into  Mary- 
land, and  had  continued  there.  Held,  that  she 
was  entitled  to  her  fireedom.  Sprigg  v.  Jfegro 
Mary,  3  Har.  &  J.  491. 

187.  A  petitioner  for  f^edom,  the  slave  of  A, 
When  abotit  three  years  old,  was  carried,  with  A's 
permission,  to  Ihe  District  of  Columbia  by  B,  in 
1804,  whe^  he  continued  employed  by  and  re- 
siding with  B  for  two  years,  when  he  Was  sent 
back  to  A,  with  whom  he  continued  to  reside  and 
to  be  employed  until  A*s  death,  in  1810.  Held, 
that  he  was  entitled  to  his  freedom.  Sprigg  v. 
Jfegro  Predy,  ib.  493. 

188.  A  negro  slave  belonging  to  ftn  infaht  under 
16  jetn  of  ag«,  and  brottgnl  into  M Airfhtfd  «tA« 
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sequent  to  t!ie  act  of  1796,  c.  67,  by  the  father 
and  natural  guardian  of  such  in^nt,  was  held 
not  to  be  entitled  to  her  freedom.  Sprigg  v.  Ae- 
gro  J^f'tiyn  ib.  491. 

189.  Where  the  owner  of  a  slave,  who  was  an 
infant,  residing  in  Maryland,  let  this  slave  for 
hire  to  a  resident  of  Pennsylvania,  it  was  held, 
that  the  slave  was  not  free  by  the  laws  of  that 
state.    Porter  v.  Bvtler,  3  Har.  A  M*Hen.  168. 

190.  A  female  slave  and  her  children,  given  by 
a  husband  to  his  wife,  in  discharge  of  a  decree 
of  alimony,  and  afterwards  manumitted  by  the 
wife  for  a  valuable  consideration,  were  held  t6 
be  fVee  under  the  Maryland  act  of  1796,  though 
the  husband  and  wife  afterwards  verbally  agreed 
to  live  separate,  and  the  wife  relinquished  all 
claim  to  alimony.  Wailingsford  v.  Men,  10  Pet. 
583. 

191.  By  the  act  of  1st  of  March,  1780,  a  slave, 
brought  to  Pennsylvania  from  a  foreign  state, 
and  residing  more  than  six  months,  becomes  free. 
Respvblica  v.  Smith,  4  Teates,  204.  Pennsyha- 
nia  V.  Blackmore,  Addis.  284.  CommontbeaUk 
V.  Smyth,  1  Browne,  113.  Ex  parte  Simmons,  4 
Wash.  C.  C.  396. 

192.  If  a  farm  is  leased,  in  Maryland,  with 
slaves,  the  consent  of  the  lessee  that  one  of  the 
slaves  go  to  Pennsylvania  does  not  entitle  the 
slave  to  his  liberty,  under  the  act  of  eohgress  of 
the  1st  of  March,  1780,  to  the  prejudice  of  the 
lessor.     Btdler  v.  Ddaplaine,  7  S.  &  R.  378. 

193.  The  sojourning  of  the  master,  With  hift 
slave,  in  Pennsylvania,  at  diffferetit  intervals,  does 
not  entitle  the  slave  to  liberty,  unless  one  of  the 
stays  amounts  to  six  months,  ib, 

194.  The  Pennsylvania  act  of  1780,  for  th« 
gradual  abolition  of  slavet-y,  clearly  includes  all 
negro  and  mulatto  children  born  of  slave  moth- 
ers after  the  passage  of  the  act,  except  in  thA 
cases  excepted  in  the  10th  section,  sdch  as  do- 
mestic slaves  attending  upon  delegates  to  edil- 
gresB,  &c.     Spotts  v.  Gitlaspie,  6  Hand.  566. 

195.  Where,  therefore,  a  citizen  of  Pennsylva- 
nia, after  the  passage  of  such  act,  bequeathed  & 
female  slave  to  a  citizen  and  resident  of  Titvinia, 
and,  after  the  legatee *8  title  had  aeerued,  the 
slave  had  a  child  botn  in  Pennsylvania,  and  the 
mother  and  child  were  then  taken  to  Virginia,  it 
was  held,  that  such  child  could  recover  its  free- 
dom in  Virginia,  ib. 

196.  A  negro,  born  in  Pennsylvania  in  1779, 
though  not  recorded  agreeably  to  the  act  of  that 
state  for  the  gradual  aTOlition  of  slavery,  is  abso- 
lutely free,  and  cannot,  under  that  act,  be  held 
as  a  servant  until  she  is  28  years  of  age.  Res^ 
publica  V.  Betsey,  1  Dall.  469. 

197.  The  domestic  stave  of  a  member  of  con- 
gress from  South  Carolina,  attending  his  master 
in  Pennsylvania  for  more  than  six  months  dur 
ing  the  recess,  is  not  free.     Commonwealth  v. 
UttUoway,  6  Binn.  213. 

198.  A  slave,  claiming  fVeedom  under  his 
mother  by  his  master's  will,  is  not  estopped  by 
the  petition  of  his  grandmother  claiming  under 
the  same  Will,  which  has  been  dismissed  by  the 
general  court  of  Maryland.  Wood  v.  Stephen,  1 
S.  A  R.  175. 

199.  If  a  pregnant  slavd  absc6nds  ttom  Another 
ttate,  and  gives  biHh  to  a  child  in  Pennsylvania, 
the  child  is  free.  CommontDealtk  v.  Hanoway,  2 
8.  A  R.  305.     Benjamin  v.  Armstrong,  ib.  392. 

200.  The  owner  of  a  female  slave,  duly  re- 
gistered, directed,  by  his  will,  that  his  wife 
should  have  her  services,  and  if  his  wife  re- 
mained ,  a  widow,  or  lived  20  years,  then  the 
ttk^«  WAS  %9  be  fte«.    14  wai  beM,  that  a  son  of 
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this  slave,  bom  within  the  SO  jears,  and  trans- 
ferred to  another  during  the  year  the  widow  was 
married  again,  was  free.  Scott  v.  Waugh^  15 
S.  &  R.  17. 

201.  In  Pennsylvania,  neglecting  to  register 
slaves,  at  the  time  required  by  statute,  entitles 
them  to  freedom.     GUes  v.  Meeks^  Addis.  384. 

202.  A  slave  registered  by  a  wrong  name  is 
entitled  to  freedom.  Parol  testimony  cannot  be 
admitted  to  correct  the  mistake.  Lucy  v.  Pwii- 
frey,  ib.  380. 

203.  The  Virginia  statute  of  1792,  requiring 
persons,  coming  into  Virginia  with  slaves,  to  re- 
side, to  take  certain  oaths,  &c.,  or  else  the  slaves 
will  be  entitled  to  their  freedom,  does  not  apply 
to  the  case  of  a  citizen  of  Virginia,  removing  to 
another  state  with  slaves,  and,  after  having  re- 
sided there  some  time,  bringing  them  back  to 
Virginia,  before  the  repeal  ot  the  statute.  Bar- 
rett V.  Sam,  Gilmer,  231. 

204.  The  right  of  freedom,  prima  fade^  acquired 
by  a  slave  imported  into  Virginia  subsequent  to 
the  year  1786,  can  only  be  obviated  by  evidence 
adduced  to  show,  or  by  circumstances  authoriz- 
ing a  presumption,  that  the  oath  required  by  law 
has  been  taken  by  the  importer.  Garnett  v.  Sam, 
6  Munf.  542. 

205.  Slaves,  claiming  to  be  entitled  to  their 
fVeedom  under  the  Virginia  act  of  1792,  must 
show  that  they  were  detained  in  the  common- 
wealth by  compnlsion,  and  contrary  to  law.  Hen- 
derson  v.  JiUtns,  1  H.  <&  M.  235. 

206.  A  slave,  bom  in  Virginia,  was  carried  to 
Mairland,  and  there  sold  to  a  person  who  brought 
her  back  to  Virginia,  and  kept  her  there  for  more 
than  12  months.  Held,  that  she  was  entitled  to 
ner  freedom.     ffUsan  v.  Isbell,  5  Call,  425. 

207.  A  negro,  who  has  been  held  in  servitude 
m  Ohio,  under  a  deed  executed,  in  Virginia,  to  a 
citizen  of  Virginia,  in  a  suit  for  freedom  in  the 
sourts  of  Virginia,  may  recover  her  liberty.  Grtf- 
fith  V.  Fanny,  Gilmer,  143. 

208.  A  slave,  removing  from  Virginia  to  Ohio, 
with  the  consent  of  his  master,  for  a  mere  transi- 
tory purpose,  and  with  the  animnts  revertendi, 
does  not  thereby  acquire  a  right  to  freedom  in 
Virginia.    Letois  v.  fWZerton,  1  Rand.  15. 

!^.  Nor  is  such  right  established  by  a  judg- 
ment on  a  habeas  corpus,  in  Ohio,  in  favor  of  the 
slave,  ib. 

210.  A  devise  of  property,  real  or  personal,  to 
a  slave  by  his  owner,  entitles  the  slave  to  free- 
dom by  implication.  Hali  v.  Mullin,  5  Har.  db 
J.  190. 

211.  Where  a  testator  bequeathed  a  female 
slave,  upon  condition  that  she  should  be  free  at 
a  certain  a^,  and  before  that  period  arrived 
she  had  children,  it  was  held,  that  such  chil- 
dren were  slaves.  Maria  v.  Surbaugh,  2  Rand. 
228. 

212.  A  testator,  in  the  year  1790,  bequeathed 
nis  slaves  severally  to  his  children,  with  a  proviso 
"  that  none  of  them  be  sold  ont  of  the  families  to 
whom  devised ;  that,  if  offered  for  sale  by  any  of 
them,  out  of  the  family  of  his  wife,  his  daughter 
and  sons,  they  be  immediately  liberated."  A  son 
of  the  testator,  to  whom  a  slave  was  bequeathed, 
being  in  possession  by  virtue  of  the  bequest,  died 
intestate,  and  she  came  into  the  possession  of  a 
grranddaughter,  by  whose  husband  a  child  of  the 
said  slave  was  sofa  to  a  stranger,  to  be  carried  out 
of  Virginia.  It  was  held,  that  a  right  of  freedom 
did  not  tliereby  accrue  to  such  chud.  Peggy  v. 
Legg,  6  Munf.  229. 

213.  The  fact  that  the  mother  of  a  slave  is  an 
Indian  woman  is  not  sufficient^of  itwlf,  to  entitle 


such  slave -to  her  freedom,  in  a  suit  brought  by 
her.     Gregory  v.  Baugk,  4  Rand.  611. 

214.  Where  a  slave  was  carried  hj  his  master 
from  Virginia  into  Maryland,  (in  which  state,  all 
slaves  brought  in  to  reside  are  declared  free,) 
and  kept  there  by  his  master,  who  settled  there, 
in  bondage  for  12  years,  and  was  then  carried 
back  into  Virginia  as  a  slave  and  sold,  it  was 
held,  in  a  suit  by  the  slave  against  his  purchaser, 
that  he  was  free.  Hunter  v.  Fulcher,  1  Leigh. 
172. 

215.  A  slave  was  brought  into  Virginia  by  a 
person  who  claimed  and  exercised  the  right  of 
ownership  over  him,  although  he  did  not  take  the 
oath  prescribed  by  the  law.  Eleven  months  af- 
ter, the  real  owner  of  the  slave  came  into  the 
state,  and  within  the  60  days  took  the  oath  pre- 
scribed. Held,  that  the  slave  was  not  entitled  to 
his  freedom.     Scott  v.  London,  3  Cranch,  324. 

216.  A  woman  bora  of  a  slave,  in  Pennsylva- 
nia, since  1780,  though  subject  to  apprenticeship 
till  28  years  old,  was  born  free,  and  consequently 
her  children,  though  born  in  Kentucky,  and 
within  the  period  of  the  mother's  apprenticeship, 
are  unqualifiedly  free.  Barrington  v.  Logan,  2 
Dana,  432. 

217.  All  persons,  bom  of  mothers  in  slavery, 
in  the  state  of  Pennsylvania,  since  1780,  were 
born  free,  though  subject  to  apprenticeship  till  28 
years  old  )  and  their  right  to  entire  freedom  at  28 
IS  not  impaired  by  their  being  brought  into  Ken- 
tucky before  they  attain  that  age.  Gentry  v. 
M'Minnis,  3  ib.  382. 

218.  The  registry  of  a  slave,  under  the  muni- 
cipal law  of  Indiana,  and  agreeing  to  accept  the 
temporary  servitude  of  such  slave,  is  an  admis- 
sion of  his  freedom,  and  the  former  owner  and 
his  vendee  are  estopped  to  deny  it.  Rankin  r. 
Lydia,  2  A.  K.  Marsh.  467. 

219.  A  slaveholder  had  lived  in  South  Caro- 
lina, and  represented  that  state  in  congress  from 
1794  till  1805,  except  during  two  years,  when  he 
was  a  member  of  the  legislature  of  South  Caro- 
lina. During  all  this  time  he  had  a  plantation, 
which  he  cultivated  by  his  manager  and  slaves. 
He  also  kept  a  dwelling-house  in  Philadelphia, 
and  resided  in  it  with  his  family  and  servants, 
amongst  whom  was  a  slave,  who,  on  claiming  his 
freedom  in  September,  1805,  was  held  entitled  to 
it.     Butler  V.  Hopper,  1  Wash.  C.  C.  499. 

220.  The  mother  of  A  was  born  a  slave  in  Il- 
linois, prior  to  1787,  before  that  country  belonged 
to  Virginia.  A,  born  after  1787,  was  sent  as  a 
slave  to  Missouri,  where  she  claimed  her  liberty 
under  the  ordinance  of  1787.  The  court  declared 
her  free,  and,  on  a  writ  of  error,  under  the 
act  of  1789,  §  25,  to  reverse  the  judgment, 
the  case  was  held  not  to  be  within  that  section. 
Menard  v.  Aspasia,  5  Pet.  505.  It  seems  that  a 
right  to  the  involuntary  service  of  an  individual 
cannot  be  derived  from  the  ordinance  of  1787.  ih. 

221.  If  the  owner  of  slaves  take  them  into  Il- 
linois, with  intent  to  reside  there,  and  do  reside 
there,  keeping  the  slaves,  they  become  free.  Vin^ 
cent  V.  Duncan,  2  Mis.  214.  MUly  v.  Smith,  ib. 
36.     Winnyy,  WhUesides,  I  ib.  472. 

222.  Where  a  slave  was  settled  in  the  state  of 
Illinois,  but  with  an  intent  on  the  part  of  the 
owner  to  be  removed  at  some  future  day,  it  was 
held,  that  hiring  said  slave  to  a  person  lo  labor 
for  one  or  two  days,  and  receiving  the  pay  for  the 
hire,  entitled  the  slave  to  her  freedom,  under  the 
2d  section  of  the  6th  article  of  the  constitution  of 
Illinois.    JttZiav.Jf'ITmney,  3  ib.  270. 

223.  In  an  action  for  freedom,  brought  by  a 
slave  against  his  master,  the  ciroait  court  in* 
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•tnieted  the  jury  that,  if  they  believed  that  the 
master  took  the  slave  into  the  state  of  Illinois, 
and  ased  him  there  as  a  slave,  or  permitted  him 
to  be  used  as  such,  they  should  find  for  the  slave. 
Held,  that  the  instruction  was  correct.  MU  v. 
RuddiB,  ib.  400. 

224.  A  slave,  who  resided  at  the  Ohio  saline, 
as  a  laborer,  in  1617,  is  entitled  to  his  freedom. 
Vivemt  v.  Duncan,  2  ib.  214. 

225.  A  negro  man  may  be  hired  to  work  at  the 
saline,  in  Illinois,  for  12  months,  without  becom- 
infffree.  t^. 

226.  A  citizen  of  Illinois,  resident  there,  may 
own  and  employ  slaves  in  Missouri,  and  the  oc- 
casional visits  of  the  slave  to  that  state  does  not 
constitute  such  a  residence  as  entitles  the  slave 
to  freedom.     La  Orange  v.  Chouteav,  ib.  20. 

227.  The  ordinance  of  1787,  which  provides 
that  ^*  neither  slaves  nor  involuntary  servitude 
shall  exist  in  the  North- West  Territory,"  does  not 
impair  any  rights  then  existing ;  and  negroes  born 
and  held  as  slaves,  previous  to  the  passage  of 
said  ordinance,  are  not  entitled  to  their  free- 
dom by  reason  thereof.  Catiche  v.  Chouteau^  ib. 
144. 

228.  A  negro  was  mortgaged  in  the  state  of 
Kentucky,  and  afterwards,  but  before  forfeiture 
of  the  mortgage,  was  carried  into  the  state  of 
Illinois  with  a  view  to  residence,  from  which 
state  she  was  taken  by  the  mortgagee  and 
brought  to  Missouri,  where  she  instituted  an  ac- 
tion for  freedom  against  the  mortgagee.  Held, 
that  the  slave,  by  her  residence  m  Illinois, 
acquired  a  aub  modo  ri^ht  to  freedom  by  the 
ordinance  of  1787,  which  liberated  her  from 
the  dominion  of  the  mortgagor,  and  gave  her  a 
right  to  freedom  until  the  mortgagee,  by  the 
means  rendered  necessary  by  the  terms  of  the 
mortgage,  again  subjected  her  to  slavery.  Milly 
V.  SmUl,  2  Mis.  171. 

S229.  The  children  of  a  negro  slave,  in  Illinois, 
bom  after  the  ordinance  of  1787,  abolishing 
slavery,  are  entitled  to  their  freedom.  Merry  v. 
7#n,  1  ib.  725. 

230.  Any  sort  of  residence,  contrived  or  per- 
mitted by  the  legal  owner  of  a  slave,  upon  the 
faith  of  secret  trusts  or  contracts,  in  order  to 
defeat  or  evade  the  ordinance  of  1787,  and 
thereby  introduce  slavery  de  facto,  would  entitle 
such  slave  to  freedom.  La  Grange  v.  Chouteau, 
2  ib.  20. 

231.  The  master  who  permits  his  slave  to  go 
to  the  state  of  Illinois,  to  hire  himself,  commits 
as  great  an  offence  against  the  ordinance  of  1787 
as  he  who  takes  his  slave  along  with  him  to  re- 
side there.     Ralph  v.  Duncan,  3  Mis.  1!M. 

232.  If  a  slave  be  detained  in  Illinois,  until  he 
is  entitled  to  freedom,  the  ri^ht  of  the  owner  does 
not  revive  when  he  finds  the  negro  in  a  slave 
state.     fFmney  v.  Whittsides,  1  ib.  472. 

233.  Such  residence,  in  a  non-slaveholding 
state,  as  would  entitle  a  slave  to  freedom,  cannot 
be  acquired  without  the  connivance  or  consent 
of  the  legal  owner.    MiUy  v.  Smith,  2  ib.  36. 

234.  The  same  strictness  as  to  form  is  not  re- 
quired, in  actions  for  freedom,  as  in  other  cases. 
M'Miehen  v.  Jimos,  4  Rand.  134. 

235.  Several  persons  ought  not  to  join  in  an 
action  to  try  their  right  to  freedom ;  but  for  such 
an  error  on  their  pail,  the  court  of  appeals  should 
not  affirm  a  judgment  against  them,  erroneous  in 
matters  of  substantial  right.  Violet  v.  Stephens, 
Litt.  Sel.  Gas.  147.  See  Beaty  v.  Judy,  I  Dana, 
101. 

5^.  The  description  of  the  plaintiff,  as  a  per- 
son of  Aolor,  in  his  declaration,  is  not  traversable, 


and  is  no  estoppel.     Ctentry  v.  M*Minms,  3  ib. 
382. 

237.  In  an  action  for  freedom,  where  the  de- 
fendant pleads  that  the  person  suing  is  his  slave, 
and  denies  or  traverses  the  implied  allegation  of 
freedom,  a  replication,  setting  forth  that  the  plain- 
tiff is  free,  is  good  on  demurrer.  Susan,  a  black 
wonutn,  V.  Highi,  1  Mis.  118. 

238.  A  person  of  color,  entitled  to  freedom  by 
the  municipal  law  of  any  state  where  he  has  been 
domiciled,  may  prosecute  his  right  in  any  other 
state.     Rankin  v.  Lydia,  2  A.  K.  Marsh.  467. 

239.  A  petition  for  fVeedom  is  within  the  gen- 
eral terms  of  suits  or  actions,  in  the  2d  section 
of  the  Maryland  act  of  1804,  c.  55,  relative  to 
their  removal  from  one  county  court  to  another , 
but  a  negro  petitioning  for  his  freedom  is  not 
competent  to  make  the  requisite  affidavit,  his 
slavery  or  freedom  beine  then  sub  judice ;  and  if  a 
slave,  he  is  excluded  by  the  act  of  1717,  c.  13. 
Queen  v.  JfeaLe,  3  Har.  Sl  J    158. 

240.  On  a  petition  for  freedom,  in  Maryland, 
the  jury  were  instructed  that  if,  from  the  evi- 
dence, they  were  of  opinion  that  the  ancestor  of 
the  petitioner  was  in  England,  and  came  from 
thence,  they  must  find  a  verdict  for  the  petitioner. 
Held,  that  such  instruction,  on  the  face  of  the 
bill  of  exceptions,  was  correct.  Mahoney  v.  ^sh' 
ton,  4  Har.  A  M'Hen.  295. 

241.  Where  a  negro  woman  was  carried,  with 
her  owner,  as  a  slave,  from  the  Island  of  Barba- 
does  to  England,  and  afterwards  brouffht  into 
Maryland  by  A,  claiming  her  as  a  slave,  between 
1678  and  IGBl,  and  during  her  life  she  was  held, 
used,  and  treated  as  a  slave,  and  her  issue  have 
been  held  as  slaves  ever  since,  it  was  held,  in 
Maryland,  on  a  petition  for  freedom  by  one  of 
her  descendants,  that  the  case,  being  brought  by 
original  proceeding,  must  be  governed  by  the 
laws  of  that  state,  and  that  the  petitioner  wsj 
not  entitled  to  her  freedom,  ib. 

242.  In  New  York,  where  a  homine  replegiando 
has  been  issued,  and  the  party  has  been  claimed 
as  a  slave,  it  is  the  duty  of  the  sheriff  to  return 
that  fact,  and  he  is  not  authorized  to  set  him  at 
liberty.  He  should  bring  the  party  into  court  on 
the  return  of  the  writ,  where  he  is  to  enter  into 
a  recognizance,  with  sufficient  sureties,  to  the  per- 
son claiming  him,  to  prove  his  liberty,  personally 
to  appear  in  court,  and  to  prosecute  his  suit  with 
effect.     Skinner  v.  Fleet,  14  Johns.  263. 

243.  In  a  suit  where  the  issue  is  the  freedom 
or  slavery  of  the  plaintiff,  and  the  deed  of  eman- 
cipation 18  lost,  parol  evidence  may  be  given  of 
its  contents.  H^inney  v.  Cartricht,  3  A.  II.  Marsh. 
493. 

244.  A  bill  of  exceptions  to  the  return  on  a 
writ  of  habeas  corpus,  offering  to  prove  the  free- 
dom of  the  party  declared  in  said  return  to  be  a 
slave,  was  rejected,  as  not  the  right  way  in  which 
the  question  of  the  right  of  freedom  and  slavery 
should  be  tried.    Renney  v.  Mayfield,  4  Hayw.  165. 

245.  The  right  of  a  slave  to  freedom,  under  the 
Maryland  act  of  1796,  may  be  tried  by  a  suit  at 
law  against  the  executors  of  the  deceased  master. 
Fenwiek  v.  Chapman,  9  Pet.  461. 

246.  Where  tne  question  was  as  to  the  fit.»Jom 
of  one  held  as  a  slave,  in  Missouri,  it  was  decided 
that  the  supreme  court  had  no  jurisdiction,  no  law 
of  the  United  States  or  treaty  being  in  question. 
Choteau  v.  Marguerite,  12  ib.  5(17. 

247.  The  si:^preme  court  reftised  to  receive 
affidavits  estimating  the  value  of  a  slave's  lib- 
erty, for  the  purpose  of  establishing  jurisdiction 
of  an  appeal  from  the  circuit  court.  Lee  v.  Les, 
8  Pet.  44. 
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248.  A  neyro  tecoremg  hit  fireedom  in  entitled, 
from  his  claimant,  to  the  value  of  his  servicea  or 
the  waffes  he  may  have  earned  during  a  pend- 
ency of  his  sail,  though  the  claimant  may  have 
held  him  during  that  time  hy  virtue  of  an  order 
of  the  court ;  and  trespass  and  false  imprisonment 
is  the  proper  form  of  action  to  recover  the  value 
of  his  services  or  the  wages  earned.  Gordon  v. 
Jhincatty  3  Mis.  385. 

249.  Vindictive  damages  may  be  recovered  by 
a  negro  held  in  slavery,  but  who  was  entitled  to 
his  freedom,  in  an  action  of  trespass  against  one 
so  holding  him,  although  ignorant  of  his  right  to 
freedom.  Fepoon  v.  Clarke.  1  Rep.  Con.  Ct 
137. 

250.  In  an  action  to  try  the  freedom  of  negroes, 
an  order  for  security  for  their  production  and 
forthcoming  on  the  trial,  and  for  their  good  usaffe 
in  the  mean  time,  may  be  made  by  statute,  m 
South  Carolina,  at  any  time  during  the  pendency 
of  the  suit.     Carpenter  v.  Coleman^  2  Bay,  436. 

251.  In  case  of  a  slave  absconding  from  another 
state,  the  certificate  of  the  judge  who  heard  the 
case  on  a  habeas  corpus  delivered  to  the  master 
is  conclusive,  and  a  writ  of  homine  replegiando 
will  not  lie  to  try  the  slave's  right  to  freedom. 
Wright  V.  Deacon^  5  S.  &  E.  62. 

252.  Where  a  mother  is  decreed  to  be  free,  an 
action  does  not  lie  for  the  services  of  her  daughter 
born  afler  such  decree,  and  whose  freedom  de- 
pends on  that  of  her  mother.  Alexander  v.  Stoke- 
ley,  7  ib.  299. 

253.  In  a  suit  for  freedom,  if  it  appear  to  the 
jury,  from  inspection,  that  the  plaintiff  is  a  white 
person,  they  ought  to  find  a  verdict  in  his  favor ; 
it  being  incumbent  upon  the  other  side  to  prove 
that  he  descended,  in  the  maternal  line,  from  a 
slave.     Hook  v.  Pagee^  2  Munf  379. 

254.  If  a  black  man  be  sent  from  the  examin- 
ing court,  in  Virginia,  to  the  superior  court,  to  be 
tried  as  a  free  man,  unless  he  pleads  himself,  in 
abatement,  that  he  is  a  slave,  the  court  will  pro- 
ceed to  try  him  as  a  free  man.  Commonwealth 
V    Cyree,  2  Virg.  Csa.  262. 

255.  The  court  will  not,  in  such  case,  allow 
any  other  person,  who  claims  him  as  his  slave,  to 
make  up  a  collateral  issue,  for  the  purpose  of  de- 
ciding the  question  whether  or  not  the  accused 
is  a  slave,  ih. 

256.  Where  a  plaintiff,  in  a  suit  for  freedom,  is 
personally  before  the  jury,,  that  his  color  may  be 
m  evidence  in  his  cause,  the  jury  are  to  judge 
from  their  own  inspection.  Gentry  v.  M'Minnis^ 
3  Dana,  382. 

257.  The  fact,  that  a  party  held  in  bondage, 
and  suing  for  freedom,  had  admitted  that  she  was 
a  slave,  is  entitled  to  very  little  weight,  ib.  Vin- 
cent V.  Duncan^  2  Mis.  214. 

258.  Upon  petition  to  sue  for  freedom,  no  evi- 
dence can  be  admitted  on  the  part  of  the  claimant. 
Catiehe  v.  The  Circuit  Court,  1  ib.  608. 

259.  Evidence  that  the  defendant  gave  his  note 
to  the  plaintifij  to  prove  that  he  acted  with  him 
as  a  free  man,  is  admissible  in  a  suit  for  freedom. 
Ralph  V.  Duncan^  3  ib.  194, 

260.  In  the  trial  of  a  suit  for  freedom,  by  slaves 
imported  into  Virginia,  declarations  of  the  per- 
son who  imported  the  slaves  are  not  evidence  in 
their  favor,  if  it  does  not  appear  that  those  dec- 
larations were  made  during  the  time  when  he 
claimed  them  as  his  slaves,  and  that  the  defendant 
claims  under  him.  Gamett  v.  Sam^  5  Munf. 
542. 

261.  A  judgment  in  favor  of  the  freedom  of  a 
maternal  aunt  of  the  plaintiff,  on  account  of  her 
descent  from  Indian  ancestors,  may  be  rope^ved 


in  evidence  in  a,  soit  foe  freedom,  in  Tenatwmw^ 
so  fa;  as  to  show  the  prevailing  reputation  of  the 
existence  of  the  right  claimed.    The  reoosd  o£ 
such  judgment  must  be  produced.     Vaughn  y 
PhebCf  Mart.  &,  Yerg.  5. 

262.  Evidence  by  hearsay  and  reputation  if 
admissible  only  as  to  pedigree,  but  not  to  estab- 
lish the  freedom  of  a  petitioner's  ancestor,  and. 
thence   to   deduce   his  or  her  own*     Danis  T 
Woody  I  Wheat.  6. 

263.  Reputation  of  descent  firom  IndiaA  anceft> 
tors  is  admissible  evidence  in  Tennessee,  and 
may  be  used  as  part  of  the  chain  of  proof  to 
establish  a  person's  freedom.  Vaughn  v.  Phebe^ 
Mart.  d&  Yerg.  5. 

264.  In  a  petition  for  freedom,  where  a  white 
woman  was  offered  as  a  witness  to  prove  the 
descent  of  the  petitioner  from  a  free  white 
woman,  the  court  would  not  permit  evidence  to 
be  offered  that  the  witness  was  reputed  to  asso- 
ciate with  negroes,  in  order  to  impeach  her  credit 
with  the  jury.  Thomas  v.  Pt/e,  3  liar.  &  M'Hen. 
24i. 

IV.  Of  the  Laws  relative  to  the  Slave  Trade. 

265.  The  slave  trade  is  not  piracy^  unless 
made  so  by  the  treaties  or  statutes  of  the  nation 
to  whom  the  party  belongs.  The  Antelope^  10^ 
Wheat  67. 

266.  The  African  slave  trade,  abstractedly  coa> 
sidered,  is  inconsistent  with  the  law  of  nations, 
and  a  claim  founded  upon  it  may  be  repelled  in 
any  court  where  it  is  asserted,  unless  the  trade 
be  legalized  by  the  nation  to  which  the  claimant 
belongs.  La  J  tune  Eugenie^  2  Mason,  409. 
The  Jntehpcy  10  Wheat.  67. 

267.  No  action  can  be  maintained  between 
parties  engaged  in  the  slave  trade.  Fates  v.. 
Mayberry,  2  Gallis.  560. 

!^.  A  seizure  may  be  made  under  the  slave 
trade  act  of  1794,  o.  187,  §  1,  before  the  veswl 
proceeds  to  sea ;  so  soon  as  the  intention  of  ^*  pre- 
paring,*' &c.,  or  of  ^*  causing  to  sail,"  &.C.,  is 
mani&st.  The  Emily^  ^  The  Caroline^  9  Wheat 
381. 

269.  Under  the  act  of  congress  of  May  10, 
1800,  the  offence  consists  in  transporting  persons 
from  one  foreign  country  to  another,  with  a  view 
to  their  being  sold  as  slaves ;  and  as  soon  as  the 
vessel  arrives  at  the  place  of  destination,  the 
offence  is  completed,  whether  the  slaves  are  sold 
•or  not.     U,  Slates  v.  Smith,  4  Day,  121. 

270.  The  1st  section  of  the  slave  trade  act  of 
1800,  c.  51,  prohibits  not  merely  the  transporta- 
tion of  slaves,  but  the  being  employed  in  the 
business  of  the  slave  trade  ;  and  therefore  a  ves- 
sel caught  in  such  trade,  though  before  she  has 
taken  slaves  on  board,  is  liable  to  forfeiture. 
The  Brig  Alexander,  3  Mason,  175. 

271.  If  the  master  of  a  vessel  is  guilty,  he  is 
properly  charged  with  serving  on  boa^d  a  vessel 
employed  in  transporting  slaves,  contrary  to  the 
act  of  the  10th  of  May,  1800.  V.  Stales  v.  JKsn^ 
nedy,  4  Wash.  C.  C.  91. 

272.  The  act  is  penal,  and  prohibits  the  vol^ 
untary  service  of  an  American  citizen  on  bflara 
of  an  American  or  foreign  vessel  on  a  voyage 
commenced  with  the  intent  of  carrying  slaves 
from  one  foreign  country  to  another,  though  no 
slaves  have  been  received  on  board.     U,  States 

V.  Morris,  14  Pet  464. 

273.  Negroes  were  captured  in  Africa,  by  a 
Spanish  slaver,  contrary  to  the  treaty  of  Sep- 
tember 23, 1817,  between  Spain  and  England, 
taken  tp  Cuba,  a,nd  sold.   Immediately  aAer  ths 
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Mle,  vliile  tb»  paiehuerf  were  transporting 
them  from  one  port  in  Cuba  to  another,  they  roae 
iipon  the  captain  of  the  Teasel  and  murdered 
him,  but  saved  the  lives  of  their  purchasers*  The 
yesael  was  brought  to  Long  Island,  and,  while 
part  of  the  negroes  were  on  shore,  the  officer  of 
an  armed  United  States  vessel  seized  them  and 
their  vessel,  and  carried  the  vessel  and  negroes 
to  the  district  of  Connecticut,  and  then  clauned 
salvage.  It  was  held,  that  the  officer  was  entitled 
to  salvage  of  one  third  of  the  vessel  and  cargo, 
but  to  none  on  the  negroes,  and  that  the  negroes 
were  free.     17.  States  v.  Amigtad^  15  Pet.  518. 

274.  The  law  of  the  United  States,  of  March 
22,  1794,  which  prohibits  any  citizen  or  resident 
of  the  United  States  from  equipping  vessels 
within  the  United  States  to  carry  on  trade  or 
traffic  in  slaves  to  any  foreign  country,  and  the 
law  of  the  lOtb  of  May,  1800,  which  extends  the 
prohibitions  to  citizens  of  the  United  States  in 
any  manner  concerned  in  this  kind  of  traffic, 
were  not  intended  to  apply  to  cases  where  slaves 
are  carried  from  one  foreign  port  to  another,  as 
passengers,  and  not  for  sale.  Brig  Tryphenia 
V.  Harrison,  1  Wash.  C.  C.  522. 

275.  Africans,  who  are  first  captured  by  a  bel- 
ligerent privateer,  fitted  out  in  violation  of  our 
neutrality,  or  by  a  pirate,  and  then  recaptured 
and  brought  into  the  ports  of  the  United  States, 
under  a  reasonable  suspicion  that  a  violation  of 
the  slave  trade  acts  was  intended,  are  not  to  be 
restored  without  full  proof  of  the  proprietary 
interest ;  for,  in  such  a  case,  the  capture  is  law- 
ful.   The  AnULope,  10  Wheat.  67. 

276.  The  ofience  of  sailing  from  a  port  with  an 
intent  to  engage  in  the  slave  trade,  under  the  act 
of  20th  of  April,  1816,  c.  86,  §  §  2  and  3,  is  not 
committed  unless  the  vessel  sails  out  of  the  port. 
U.  Statts  V.  La  Coste,  2  Mason,  129. 

277.  An  averment  in  an  indictment  under  the 
slave  trade  act  of  1818,  of  the  offence  ^'  with  the 
intent  that  the  vessel  should  be  employed,"  is 
defective  and  fatal,  the  words  of  the  statute  being 
**  with  intent  to  employ  the  vessel."  U,  States 
T.  Gooding,  12  Wheat.  460. 

278.  Bvidence  that  the  owner  commanded, 
authorized,  and  superintended  the  fitment, 
through  his  agent,  without  his  personal  pros- 
ence,  will  support  a  count,  in  an  iudiotment 
under  the  slave  trade  act  of  1818,  that  '^  he  did 
fit  out  for  himself,  as  owner,"  Stc.  ib. 

279.  Under  the  4th  section  of  the  act  of  the 
10th  of  May,  1800,  c.  205,  the  owner  of  the  slaves 
transported  contrary  to  the  provisions  of  that 
act  cannot  claim  the  same  in  a  court  of  the 
United  States,  although  they  may  be  held  to  ser- 
vitude according  to  the  laws  of  his  own  country. 
But  if,  at  the  time  of  tlie  capture  by  a  commis- 
sioned vessel,  the  offending  ship  was  in  posses* 
sion  of  a  non-commissioned  captor,  who  had 
made  a  seizure  for  the  same  offi?nce,  the  owner 
of  the  slaves  may  claim  them  ;  the  section  only 
applying  to  persons  interested  in  the  enterprise 
or  voyage  in  whioh  the  ship  was  employed  at 
the  time  of  such  capture.  The  Merino y  9  Wheat 
391. 

280.  The  prohibitions  in  the  slave  trade  acts  of 
10th  of  May,  1800,  and  20th  of  April,  1818,  extend 
to  the  carrying  of  slaves  on  freight,  as  well  as  to 
cases  where  slaves  belonging  to  citizens  of  the 
United  States  are  transported,  and  to  the  carry- 
ing them  from  one  port  to  another  of  the  same 
foreign  country,  as  well  as  from  one  foreign 
country  to  another,  ib. 

281.  Under  the  act  of  18th  of  April,  1818,  a 
Topiel  if  not  liable  to  condemaaAioa&ctraaspaiV 


hi^r  thHT ee  from  the  United  States  to  Europe,  and 
bringing  them  back  to  the  United  States,  where 
they  were  again  held  in  bondage.  U.  States  v. 
Skiddy„  n  Pet.  73. 

282.  It  is  sufficient  to  sustain  an  indictment, 
under  the  slave  trade  act  of  IQJ^  if  the  vessel  be 
fitted  out  with  the  intent  to  be  employed  in  the 
illegal  voyage,  although  no  equipments  for  a 
slave  voyage  be  actually  on  board.  U.  States  v. 
Gooding,  12  Wheat.  460. 

283.  And  il  is  not  necessary  to  aver  the  par- 
ticulars of  the  fitting  out  in  the  indictment,  ih, 

264.  The  defendant,  in  Havana,  engaged  a 
passage  to  Charleston,  for  herself  and  uave,  in 
the  plaintiff's  vessel.  Her  promise,  at  Havana, 
to  indemnify  the  plaintiff  against  the  damages  he 
might  sustain  by  bringing  &e  slave  into  Charles- 
ton, would  have  been  a  promise  of  indemnity 
for  violating  the  laws  of  the  United  States, 
and  void  as  against  sound  policy ;  and  if  suclr 
promise  was  made  after  the  seizure  of  the  vessel 
and  slave  in  Charleston,  it  would  be  a  gratuitous 
undertakinijr  without  consideration,  and  therefore 
void.     Willtnck  v.  Davis,  Harper,  260. 

285.  If  a  foreign  claimant  of  a  vessel,  seized 
for  beins  engaged  in  the  slave  trade,  sets  up  a 
title  derived  from  American  owners,  he  must 
give  affirmative  evidence  that  the  case  has  no 
admixture  of  American  property.  Xa  Jeune 
Eugenie,  2  Mason,  409. 

2S6f.  The  ofibnce,  under  the  7th  section  of  the 
act  of  congress  of  the  2d  of  March,  1807,  pro- 
hibiting the  importation  of  slaves  into  any  port 
or  place  within  the  jurisdiction,  &o.,  is  not  that 
of  importing  or  bringing  persons  to  hold  as 
slaves,  but  of  hovering  on  the  coast  with  such 
intent ;  and  although  it  forfeits  the  vessel,  it  is 
silent  as  to  disposmg  of  the  colored  people  on 
board,  any  further  than  handing  them  over  to  the 
proper  authorities.    U.  States  v.  Preston^  3  Pet.  65. 

287.  Forfeiture,  under  the  act  of  congress 
prohibiting  the  importation  of  negroes  afier  1st 
of  January,  1808,  may  be  remitted  by  the  district 
court  under  circumstances  of  extreme  hardship. 
U,  States  V.  Schooner  Kittys  Bee,  252. 

288.  A  person  only  employed  in  the  transpor- 
tation of  slaves,  for  hire,  from  port  to  port,  and 
having  no  interest  in  or  power  over  the  negroes, 
so  as  to  impress  upon  them  the  future  character 
of  slaves,  is  not  guilty  under  the  act  of  congress 
of  1820,  c.  113,  §  4,  in  relation  to  the  slave 
trade.     U.  States  v.  Battiste,  2  Sumner^  240. 

289.  It  is  not  necessary,  in  order  to  brinff  the 
case  within  the  act,  that  tlie  negroes  should  be 
free  at  the  time  of  their  seizure  or  reception  on 
board.  Uf. 

290.  "  To  make  the  negro  a  slave,"  in.the  sense 
of  the  act,  is  to  be  the  instrument  or  means  of 
fixing  on  him  that  character  for  the  future,  ib. 

291.  An  African  negro,  or  mulatto,  when 
brought  on  the  coast  of^Africa  by  an  American 
citizen,  or  by  any  person  belonging  to  an  Ameri* 
can  ship,  ceases  to  be  a  slave,  ih, 

v.   Cf  Laws  relatwe  to  the  Importation  and  Ex' 
portation  of  Slaves,  Registry  of  Slaves,  ^e. 

292.  Necessity,  having  been  pleaded  in  justifi- 
cation of  a  violation  or  the  law  forbidding  the 
importation  of  slaves,  must,  if  real,  and  it  can  be 
fully  and  easily  esteblished,  be  proved  by  the 
most  convincing  and  conclusive  testimony.  The 
Josefa  Segunda,  5  Wheat.  338. 

293.  A  promissory  note  given,  in  Mississippi, 
for  slaves  imported  for  sale  in  that  state  by  a. 
non-resident  of  the  state,  in  the  years  1835-^1 
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/         w   yalid,  notwithstandiiiff    the  constitution  of 
Miesissippi.     Groves  ▼.  Saughier,  15  Pet.  449. 

21)4.  The  article  of  the  constitution  of  Missis- 
sippi, forbidding  the  importation  of  slaves  after 
May  1, 1833,  requires  further  action  by  the  legis- 
lature to  msJie  it  effectual,  ib. 

295.  An  indictment  for  importing  slaves  into 
Kentucky,  under  the  statute  of  1815,  need  not 
charge  a  sale  of  them.  CommontD€4Uth  t.  Grsol- 
Aou««,  7  J.  J.  Marsh.  590. 

296.  The  fact  of  the  oath  required,  by  statute 
of  Virginia,  to  be  made  by  the  owner  of  slaves 
brought  into  that  state  in  1792,  on  removing 
them,  having  been  taken  in  accordance  with  the 
statute,  may  be  presumed  after  the  lapse  of  20 
years,  accompanied  by  possession.  Mason  v. 
Matilda,  12  Wheat.  590. 

297.  The  act  of  the  state  of  Maryland,  provid- 
ing that  a  slave  brought  into  the  state  for  sale,  or 
to  reside,  ceases  to  be  the  property  of  the  person 
so  bringing  him,  does  not  apply  to  a  temporary 
residence,  and  therefore  not  to  an  importation  bv 
a  hirer  of  the  slave  for  one  year.  Henry  v.  Bau.f 
1  ib.  1. 

298.  It  is  not  necessary,  under  the  Maryland 
act  of  April,  1783,  c.  23,  entitled,  «  An  Act  to  pro- 
hibit Um  bringing  of  slaves  into  the  state,'*  for 
the  owner  of  a  slave  to  have  resided  in  the  state 
one  year  antecedent  to  his  importing  his  slave,  in 
order  to  bring  himself  within  the  proviso  of  said 
act.    Harry  v.  Lyles,  4  Har.  Sl  M'Hen.  215. 

299.  Parol  evidence  was  admitted  to  supply  a 
fiict  omitted  in  a  certificate  given  under  said  act 
by  a  collector  of  the  tax,  viz.,  that  the  owner 
proved  that  the  slave  had  been  an  inhabitant  of 
some  one  of  the  United  States,  for  the  space  of 
three  years  next  preceding  his  importation  ipto 
Maryland,  ib. 

300.  The  Maryland  act  of  1706,  c.  67,  prohib- 
iting the  importation  of  slaves,  applies  only  to 
^  voluntary  importations,'*  and  to  cases  where  the 
importer  *' intends  to  sell"  the  slaves,  or  *Ho. 
reside  "  himself  in  the  state.  Baptiste  v.  De  Vol- 
unbruHy  5  Har.  dc>  J.  86. 

301.  An  owner  of  slaves,  driven  from  St.  Do- 
mingo by  the  insurrection  in  that  island,  and 
coming  with  her  slaves  into  Maryland,  was  held 
not  within  the  prohibition  of  the  act,  provided 
she  did  not  intend  to  reside  permanently  in  the 
state,  or  to  sell  the  slaves,  ib. 

302.  The  declarations  of  such  owner,  of  her  in- 
tention to  return  to  the  island  when  the  troubles 
had  ceased,  were  held  evidence  of  such  intention, 
and,  with  the  fact  that  she  never  became  natural- 
ized, were  held  conclusive,  although  she  contin- 
ued actually  to  reside  in  the  state  for  a  number 
of  years,  ib. 

303.  The  fact  that  she  first  went  to  another 
state,  where  she  resided  for  several  years,  and 
then  went  into  Maryland,  because  the  climate  of 
such  other  state  was  injurious  to  her  health,  was 
held  not  to  bring  her  within  the  prohibitions  of 
the  act.  ib. 

304.  Whether  the  owner  of  a  slave  has  been  a 
sojourner  in  Pennsylvania,  with  such  slave,  and 
has  sent  him  awav  within  six  months,  within  the 
meaning  of  the  Maryland  act  of  1780,  c.  870,  are 
facts  to  be  left  to  the  jury.  Davis  y.Jacquin^  ib. 
100. 

305.  An  agreement  by  the  owner  of  a  slave  25 
vears  old,  who  had  run  away  to  New  York,  to  let 
him  to  a  citizen  of  New  York  for  20  years,  giving 
the  hirer  the  power  of  a  master,  is  an  importa- 
tion and  sale  contrary  to  the  New  York  act  of 
February  22,  1788.  Fish  v.  Fisher^  2  Johns. 
Cas.  89. 


306.  A  slave  ran  away  from  his  master,  who 
was  an  inhabitant  of  Connecticut,  and  came  to 
New  York,  where  he  was  found  and  sold  by  his 
master  to  a  person  who  was  also  an  inhabitant 
of  Connecticut,  but  was  then  in  New  York  on 
business.  Held,  that  this  was  not  such  a  sale  of 
a  slave  brought  into  New  York  as  rendered  him 
free.     Skinner  v.  Sleet,  14  Johns.  263. 

307.  A  female  slave,  registered  in  Pennsyl- 
vania, and  therefore  a  slave  for  life,  and  brought 
to  Kentucky  without  her  assent,  continues  a 
slave,  and  her  issue,  bom  in  Kentucky,  are 
slaves.     Srank  v.  MVam,  1  Bibb,  615. 

308.  The  act  of  congress,  respecting  fugitives 
owing  service  and  labor,  does  not  apply  to  slaves 
brought  by  their  masters  from  one  state  to 
another,  who  afterwards  escape  or  refuse  to  re- 
turn.    Ex  parte  Simmons,  4  Wash.  C.  C.  396. 

309.  In  an  action  qtU  tarn  on  the  6th  section 
of  the  New  York  act  of  sess.  24,  c.  188,  con- 
cerning slaves,  it  was  held,  that  the  exception 
in  the  clause  was  matter  of  excuse  to  the  defend- 
ant, and  need  not  be  negatived  by  the  plaintiff  in 
his  declaration.     Hart  v.  Cleis,  8  Johns.  41 

310.  That  part  ot  the  6th  section  of  the  act 
which  declares  that  *'the  slave  exported  or 
attempted  to  be  exported  shall  be  free,**  does  not 
operate  unless  the  master  or  owner  is  concerned 
in  the  exportation.  In  case  of  a  stranger  acting 
without  the  knowledge  of  the  owner,  the  only 
penalty  is  the  forfeiture  of  ^250.  ib. 

311.  Negroes  brought  from  Maryland  in  De- 
cember, 17H0,  cannot  be  re^stered  and  held  in 
slavery  in  Pennsylvania.  Resjmbliea  v.  Black- 
more,  2  Yeates,  234.   S.  C.  Addis.  284. 

312.  A  slaveholder,  who  is  an  inhabitant  of 
anotlier  state,  can  claim  no  greater  privileges,  in 
Connecticut,  with  respect  to  his  slave,  than  the 
citizens  of  that  state.  Jackson  v.  Bulloch^  12 
Conn.  38. 

313.  Therefore  where  A,  the  slave  of  B,  an 
inhabitant  of  the  state  of  Georgia,  was  brought 
into  Connecticut  in  June,  1835,  by  B,  who  came 
with  his  family  for  a  temporary  residence;  his 
family  remained  in  the  state,  at  board,  until 
June,  1837,  A  being  constantly  with  them,  and 
in  thoir  service ;  from*October  20,  1835,  to  May 
2, 1836,  and  from  October  22,  1836,  to  March  28, 
1837,  B  was  absent  from  the  state,  at  his  resi- 
dence in  Georgia,  and  he  intended  to  return 
there  and  take  A  with  him ;  it  was  held,  on  a 
writ  of  habeas  corpus  brought  by  A,  that  A, 
under  these  circumstances,  was  brought  into, 
and  **  left "  in  the  state  within  the  prohibition  of 
the  statute  of  1774,  and  was  free  b^  the  laws  of 
Connecticut ;  that  the  foreign  domicil  of  B,  and 
his  animus  revertendi,  gave  him  no  peculiar 
privilege,  and  that  he  could  no  longer  hold  A  in 
servitude,  ib. 

314.  To  bring  the  case  of  a  slave  brought  into 
the  state  and  **  left  *'  by  the  master,  wiuiin  the 
prohibition  of  the  Connecticut  statute  of  1774,  it 
IS  not  necessary  to  show  an  intention  of  the  mas- 
ter to  reside  m  the  state  permanently,  or  to 
suffer  the  slave  to  remain  there  permanently,  ib. 

315.  By  the  statute  of  1774,  prohibiting  the  im- 
portation of  slaves  into  the  state,  and  the  statute 
of  1784,  declaring  that  no  persons  of  color  born 
after  that  time  should  be  held  in  servitude,  after 
they  arrived  at  the  age  of  25  years,  the  Connec- 
ticut legislature  intended  to  provide  for  the  final 
extinction  of  slavery  in  that  state,  ib. 

316.  The  proviso  of  the  4th  section  of  the  Vir- 
ginia act  of  1792,  concerning  importation  of 
slaves  from  other  states  of  the  Union,  did  not 
authoriie  tuch  importation  by  eitixens  of  Vir- 
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init  retaining  thereto,  after  a  temporary  reti- 
ence  elsewhere,  without  having  made  a  perma- 
nent settlement  in,  or  become  citizens  of,  the 
state  from  which  the  slaves  were  imported. 
Murray  v.  M'Carty,  2  Munf.  393. 

317.  The  2d  section  of  the  Virginia  act  of  1792, 
concerning  slaves,  extends  only  to  slaves  brought 
into  that  commonwealth  by  the  absolute  owner 
of  them,  and  not  to  such  as  are  brought  in  by 
wrong-doers,  or  by  persons  having  only  a  limited 
interest  therein.  South  v.  Solomtmj  6  ib.  12.  Sal' 
lust  V.  Ruth,  4  Rand.  67. 

318.  Where  slaves  were  imported  into  Vir- 
ginia from  another  state  before  the  act  of  1792,  it 
was  held,  that  20  years'  possession  of  them  as 
slaves,  without  their  claiming  their  freedom, 
gave  rise  to  a  presumption  that  the  master  took 
the  oath  required  by  law  within  10  days  ai\er 
removal;  and  that  the  burden  of  proof  was 
thereby  thrown  upon  the  slaves,  suinff  for  their 
freedom,  to  prove  the  contrary.  J&raham  v. 
MaUhews,  6  Munf  159. 

319.  Held,  also,  that  this  presumption  might 
be  repelled  by  circumstances ;  and  that  the  in- 
fancy of  the  slaves,  though  not  conclusive 
against  it,  was  a  circumstance  for  the  jury  to 
consider,  ib, 

320.  An  agent  of  the  owner  of  slaves  took  the 
slaves  from  Maryland  into  Virginia,  and  took  the 
oath  required  by  the  act  of  the  latter  state  of 
1792,  within  the  60  days.  Held,  that  he  was  the 
importer  of  the  slaves,  and  that  it  was  sufficient 
that  the  oath  was  taken  by  him,  though-  the 
owner  shortly  after  became  a  citizen  of  Virgin- 
ia, and  did  not  take  the  oath.  Montgomery  v. 
Fletcher,  6  Rand.  612. 

321 .  The  wife  of  a  man  removing  to  Virginia 
with  his  slaves,  is  not  competent  to  take  the  oath 
required  by  the  Virginia  act  of  1792.  M'Miehen 
V.  Amos,  4  Rand.  iSl. 

322.  The  Virginia  act  of  1819,  which  releases 
all  forfeitures  and  penalties  incurred  under  for- 
mer laws,  and  not  already  recovered  or  enforced, 
does  not  apply  to  the  case  of  slaves  illegally  im- 
ported, who  acquired  a  vested  riffht  to  freedom 
as  soon  as  the  violation  of  the  law  was  com- 
plete, ib. 

323.  In  Pennsylvania,  only  the  owner  or  his 
lawful  attorney  can  register  a  negro  or  mulatto. 
The  act  of  a  stranger,  in  such  case,  is  void.  El- 
eon  y,  M'CuUoeh,  4  Teates,  115. 

324.  The  Pennsylvania  act  of  March  29,  1788, 
§  4,  requires  that  the  age  of  a  registered  negro 
or  mulatto  child  should  be  stated  distinctiy, 
so  there  shall  be  no  doubt  that  the  child  was 
registered  within  six  months  after  birth.  Com- 
monwealth  v.  Greaeon,  4  S.  &  R.  425.  Jesse  v. 
Cw,  1  ib.  23. 

ZS&.  It  is  left  for  the  jury  to  decide  whether 
an  entiT,  under  the  act  of  the  29th  of  March, 
1788,  ofa  negro  child,  without  date,  was  made  on 
or  before  the  1st  of  April,  1789.  Jack  v.  Eales, 
3  fiinn.  101. 

326.  Under  the  Pennsylvania  act  of  the  15th 
of  November,  1780,  the  return  of  a  mulatto  child 
"born  about  the  15th  of  November,  1780,"  is 
sufficient,  where  it  appears  that  the  entry  and 
oath  of  registry  were  made  by  the  owner  of  the 
child's  mother.     Stiles  v.  JfeUy,  10  S.  &.  R.  366. 

327.  A  registry  of  a  slave,  in  Westmoreland 
county,  on  the  10th  of  November,  1780,  is  ffood, 
under  the  Pennsylvania  act  of  the  13th  April, 
1782.    Marehand  v.  Peggy,  2  S  &  R.  18. 

328.  The  registry  of  a  slave  in  the  county 
where  the  owner  lives,  without  expressing  the 
eofuity,  is  good.     Cook  v.  J^eaff,  3  Yeates,  259. 


Registry  ofa  slave,  without  adding  <*  for  life,"  ii 
good.  Respublica  v.  Findlay,  3  Teates,  261. 
fViUon  V.  Belinda,  3  S.  &.  R.  396. 

329.  Under  the  act  of  March  1, 1780,  the  sex 
of  the  slave  should  be  expressly  stated.  Wilson 
V.  Belinda,  3  S.  &  R.  396. 

330.  The  registry  of  negroes,  under  the  Penn- 
sylvania act  of  the  29th  March,  1788,  should 
state  the  occupation  of  the  master,  if  he  had  any. 
Commonwealth  v.  Barker,  11  ib.  360.  If  the 
owner  had  no  occupation,  parol  evidence  may 
be  ffiven  of  the  fact;  it  need  not  appear  on  the 
register.     Wilson  v.  Belinda,  3  ib.  396. 

331.  "Teoman  "  is  a  sufficient  description  of 
the  occupation  of  the  owner  of  a  slave  registered 
under  the  Pennsylvania  act  of  1780.  Cobean  v. 
Thompson,  1  Pennsyl.  93. 

332.  Defects  in  the  return  of  a  slave  may  be 
supplied  by  the  registry  of  the  clerk.  Jacob  v. 
Pierce,  2  Rawle,  204. 

333.  A  slave,  not  dulv  registered  according  to 
the  Pennsylvania  act  of  the  Ist  of  March,  1780, 
and  29th  of  March,  1788,  is  entitled  to  freedom. 
Commonwealth  v.  Hester,  1  Browne,  369. 

334.  A  slave  brought  from  Maryland  to  Penn- 
sylvania, after  the  23d  of  September,  1780,  is 
entitled  to  freedom,  though  registered.  John  v. 
Dawson,  2  Teates,  449. 

335.  A  slave,  in  Pennsylvania,  registered  until 
28  years  old,  cannot,  on  being  released  by  habeas 
corpus,  bring  an  action  of  assumpsit  for  wages 
against  one  who  purchased  him.  Urie  v.  Johns' 
ton,  3  Pennsyl.  212. 

VI.    Of  other  Laws. 

336  The  sale  of  a  free  negro,  by  his  own  con- 
sent, as  a  slave,  under  a  collusive  contract  be- 
tween the  seller  and  the  negro  that  they  would 
divide  the  proceeds  of  the  sale  between  them,  is 
not  such  a  sale  of  a  free  negro,  for  a  slave,  as  is 
made  felony  under  the  Virgmia  statute.  1  Rev. 
Code  of  1792,  c.  103,  §  28.  Mercer  v.  Common- 
wealth,  2  Virg.  Cas.  144. 

337.  Where  a  person  carries  slaves  out  of  the 
state,  without  the  owner's  consent,  with  intent 
to  deprive  the  owner  of  them,  until  he  conld  re- 
ceive a  reward  for  apprehending  and  restoring 
them,  it  was  held,  that  it  was  felony  under  the 
Virginia  statute,  (1  Rev.  Code,  c.  Ill,  §30.) 
Thomas's  case,  2  Leigh.  741. 

338.  The  act  of  South  Carolina  of  1740,  (P.  L. 
171)  authorizes  any  person  to  seize  from  any 
slave  any  horses,  &c.,  kept,  raised,  or  bred,  for 
the  peculiar  use  of  any  slave,  and  to  deliver  them 
to  the  nearest  magistrate.  Clarke  v.  Blake,  3 
M'Cord,  179. 

339.  The  act  of  South  Carolina  of  1740  requires 
one  magistrate  and  two  freeholders  of  the  county, 
for  the  constitution  of  a  legal  court  .for  the  trial 
of  a  slave  charged  with  a  misdemeanor.  Ex 
parte  Richardson,  Harper,  308; 

340.  Under  the  act  of  South  Carolina,  imposing 
a  fine  upon  a  planter  of  50  cents  per  month  upon 
each  working  slave,  if  he  owns  ten,  and  does  not 
employ  a  white  man,  nor  live  himself  on  the 
place,  the  penalty  for  the  whole  vear  may  be 
recovered  at  once.  State  v.  Mazyck,  2  M'Cord, 
473. 

341.  The  statute  is  complied  with  by  the  own- 
er, or  some  white  person  under  him,  living  on 
any  part  of  his  land,  however  distant  it  may  hap- 
pen to  be  from  his  slaves.  State  v.  Blythe,  3  ib. 
363. 

342.  The  crime,  by  act  of  assembly  of  South 
Carolina,  of  killing  a  slave  in  sudden  heat  and 
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passion,  is  a  diflDsreot  offenee  from  the  common* 
law  crime  of  maaslanghter.  StaU  v.  Rairus^  3 
M'Cord,  533. 

343.  The  act  of  South  Carolina,  of  1821,  ren- 
deringr  it  murder  to  kill  a  slave,  does  not  take 
away  from  one  indicted  therefor  the  right  of  ex- 
culpating himself  by  his  own  oath.  And  the  fact 
of  a  third  person  coming  up  at  the  moment  of  the 
dea(h  of  the  slave,  after  the  wounds  were  given, 
will  not  alter  the  case.  ib. 

344.  The  negro  act  of  South  Carolina  aidmits 
the  exculpatory  oath  only  of  those  who  have  im- 
mediately the  direction  of  the  negro  killed.  StaU 
V.  Wtlck,  1  Bay,  172. 

345.  By  the  37th  section  of  the  act  of  South 
Carolina  of  1740,  which  impoees  a  fine  on  the 
killing  a  slave,  each  of  several  persons  killing  a 
slave  is  liable  to  pay  the  whole  fine.  Siat4  v. 
SnUtky  1  N.  dk.  M.  13. 

346.  The  act  of  South  Carolina  of  1740,  giving 
the  patrol  the  power  to  correct  slaves,  does  not 
authorise  them  so  to  do,  if  the  slaves  be  in  com- 
pany with  white  persons.  Bell  v.  CrroAam,  1  N. 
&  M.  278. 

347.  A  negro  slave,  in  Virginia,  is  a  person 
on  whom  a  free  person  can  commit  the  offence 
of  unlawful  shooting,  stabbing,  dbe.,  under  the 
act  of  February  9,  1819.  Comnumwealth  v.  Cat' 
«er,  5  Rand.  660. 

348.  An  indictment  for  the  malicious  stabbing 
of  a  slave  can  be  supported  under  the  3d  section 
of  the  Virginia  act  of  January  28,  1803.  Cam* 
monwealth  v.  Chappie,  1  Vircr.  Cas.  184. 

349.  In  a  prosecution  under  the  last  clause  of 
the  13th  section  of  the  Virginia  act  concerning 
slaves,  &c.,  against  a  defendant,  for  permitting  a 
number  of  slaves,  more  than  five,  other  than  his 
own,  ^*  to  be  and  remain  '*  on  his  lot  or  tene- 
ment, it  is  not  necessary  for  the  commonwealth 
to  prove  that  they  remained  thereon  more  than 
four  hours  at  any  one  time.  CommonwuUth  v. 
Booth,  6  Rand.  669. 

350.  The  proof,  in  such  a  prosecution,  must 
correspond  with  the  allegation ;  and  therefore,  if 
the  information  chsrges  an  unlawful  assemblage 
of  negro  slaves,  the  commonwealth  must  prove 
that  they  were  slaves,  ib. 

351.  A  prosecution,  under  the  act  of  1817,  in 
South  Carolina,  for  trading  with  a  slave,  not 
commenced  until  six  montiis  after  the  ofience, 
is  not  barred  by  the  act  of  1748,  as  regards  the 
imprisonment.  State  v.  Free,  2  Hifi,  S.  C. 
628. 

352.  To  trade  with  a  slave  for  his  own  property 
is  within  the  penalty  of  the  act  of  South  Caro- 
lina, of  1817,  on  this  subject.  State  v.  Anone,  2 
N.  &  M.  27. 

353.  The  informer  is  entitled  to  a  moiety  of 
the  fine  imposed,  upon  conviction,  on  an  indict- 
ment under  the  act  of  South  Carolina,  of  1817, 
for  trading  with  a  slave  without  a  ticket.  The 
provision  in  favor  lof  the  informer  contained  in 
the  act  of  1796,  in  relation  to  the  same  offence,  is 
not  repealed  by  the  act  of  1817;  and  the  two 
acts  must  be  construed  m  pari  materia.  State  v. 
Baldvfin,  2  Bailey,  541. 

354.  A  negro's  trading  with  his  clerk,  without 
the  shopkeeper's  knowledge,  does  not  render  the 
shopkeeper  liable  to  indictment,  in  South  Caro- 
lina.    State  V.  Dawson,  2  Bay,  360. 

355.  One  selling  liquor  to  a  negro  without  a 
license  may  be  convicted,  in  South  Carolina, 
under  the  act  of  ]784,  for  retailing  without  a 
license,  and,  under  the  act  of  1817,  for  trading 
with  a  negro  without  a  ticket,  for  the  same  act 
af  selling.    StaU  v.  Sotmerkali,  2  N.  dk  M.  280. 


S.  P.  StaU  V.  Stromi,  ib.  34,  note.    8.  F.  ftIA 
V.  Hetfrid,  ib.  233. 

356.  Where  a  statute  prohibited  buying  or  re- 
ceiving, of  a  slave,  **  any  coin  or  commodity 
whatever,"  without  the  master's  consent,  it  was 
held,  that  the  word  »'  commodity  "  included  all 
species  of  personal  property.  Bamett  v.  PomeU^ 
Litt.  Sel.  Cas.  409. 

357.  One  trading  with  two  slaves,  for  two  arti 
clea,  at  the  same  time,  is  liable  to  indictment  for 
two  offences  under  the  acts  of  South  Carolina  of 
1817  and  1825,  although  both  slaves  belonged  to 
the  same  owner.     SttSe  v.  Fife,  1  Bailey,  1. 

358.  The  delivery  of  an  article  to  a  slave,  and 
afterwards  standing  by  for  the  purpose  of  de- 
tecting an  offender  who  may  trade  with  the 
slave,  does  not  legalize  the  trading,  made  illegal 
by  the  act  of  South  Carolina  of  1817  on  thi« 
subject.    State  v.  Anone,  9  N.  dk  M.  27. 

369.  The  act  of  South  Carolina  (2  Brev.  Dig. 
245 ;  P.  L.  236)  makes  it  a  capital  felonv  to 
"  inveigle,  steal,  or  carry  away,"  a  slav^  froai 
his  owner  or  employer.     State  v.  Miles,  ib.  1. 

360.  The  master  of  a  slave  not  preventing  the 
inveigling  him  away,  when  he  knew  of  it  before- 
hand, does  not  prevent  the  inveiglement  firom 
being  done  invito  domino,  and  a  felony  under  the 
act  of  South  Carolina  of  1754.  State  v.  Cowag- 
ton,  2  Bailey,  569. 

dSl.  The  harboring  and  maintaining  of  rnnn- 
way  slaves,  forbidden  by  tiie  act  of  North  Caro- 
lina of  1791,  must  be  secret.  Thomas  v.  Atexaa^ 
dor,  2  Dev.  &  Bat.  385.  StaH  v.  Hanoy,  ib. 
390.  State  v.  Hardin,  ib.  407. 

362.  The  act  of  1806  forbids  the  parol  gift  of 
slaves  in  North  Carolina,  and  discourages  parol 
estoppels.    Alston  v.  Hamlin,  2  ib.  115. 

363.  The  North  Carolina  act  of  1806,  proviso 
2,  §  3,  is  prospective,  as  well  as  retrospective,  ib 
its  operation.     Thompson  v.  Todd,  ib.  63. 

364.  The  act  of  South  Carolina  of  1754,  makmg 
it  a  felony  to  steal  a  slave,  applies  to  negroes  as 
well  as  to  white  persons,  and  one  slave  may  steel 
another  slave  without  employing  any  force.  Staia 
V.  frAyfe,2N   &M.  174. 

365.  The  law  of  South  Carolina  (Grimke's  P. 
L.  164)  does  not  require  the  master  of  a  slave  to 
state,  in  a  pass,  to  what  place  the  slave  may  go. 
Hogg  V.  KeUer,  ib.  113. 

366.  The  act  of  South  Carolina  of  1823,  au* 
thorizing  sheriffs  to  seize  **  free  negroes,  or  pet^ 
sons  of  color,"  on  board  vessels  eommg  into  port, 
and  to  detain  them  until  the  vessel  is  ready  to 
depart,  has  no  reference  to  slaves.  Colder  v. 
Delisseline,  Harper,  186. 

367.  The  act  of  Tennessee  of  1799,  c.  98, 
against  harboring  slaves,  relates  to  the  enticing 
of  a  slave  from  his  owner  for  the  sake  of  profit, 
and  not  to  the  taking  under  a  claim  to  the  prop- 
erty.    Gordon  v.  Farquhar,  Peck,  165. 

368.  The  sale  of  a  slave's  services  is  a  sale  of 
the  slave,  and  forbidden  by  the  New  Tork  act  of 
1788,  if  the  slave  have  been  introduced  into  the 
state  before  that  time.  Idnk  v.  Beicusr,  3  Caines, 
325. 

369.  The  New  Tork  legislature  had  the  ptmtt 
to  require  persons,  entitled  to  the  services  of 
children  bom  of  slaves,  to  cause  a  record  to  be 
made  of  the  ages  of  such  children,  and,  in  de  Aiult 
thereof,  to  reduce  the  term  of  servitude ;  and  a 
strict  compliance  with  the  terms  of  the  act  in 
this  particular  must  be  shown,  or  the  term  of 
servitude  will  be  reduced.  OrMn  v.  Potter,  14 
Wend.  209. 

370.  Where,  however,  the  master  omitted  to 
comply  with  the  requirements  of  tiM  sct|  aad  tiM 
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■errukt  remained  in  the  eenriee  of  the  master 
nearly  three  yeari  after  he  was  entitled  to  a  re- 
lease from  seryitnde,  and  it  appeared  that  the 
services  of  the  servant  had  originally  been  pur- 
chased by  the  master  at  the  request  of  the  ser- 
vant, it  was  held,  that  the  servant  could  not 
maintain  an  action  against  tlie  master  for  his 
work  and  labor,  there  being  no  contract,  express 
or  implied,  to  pay  for  such  services,  ib, 

371.  Before  a  debtor  can  entitle  himself  to  re- 
deem a  slave  sold  by  execution  against  him* 
under  the  provisions  of  the  act  of  iSiO,  in  Ten- 
nessee, he  must  tender  to  the  purchaser  the  sum 
paid  by  him  for  the  slave,  with  10  per  cent,  in- 
terest thereon ;  and  also  all  other  debts  which 
are  legally  due  by  the  debtor,  and  which  the  pur- 
chaser had  satisfied  in  order  to  prevent  other 
creditors  from  redeeming  the  slave  from  him. 
Hanlans  v.  Jamison,,  Mart.  &  Terg.  83. 

372.  If  the  debtor  tender  all  that  is  legally  due 
to  the  purchaser,  and  the  latter  refuse  to  give  up 
the  slave,  the  tender  does  not  revest  such  a 
right  of  property  in  the  debtor  as  to  enable  him 
to  maintain  trover;  the  proper  remedy  is  in 
equity,  ib. 

373.  In  South  Carolina,  under  the  act  of  1740, 
no  Ibrfeiture  of  property  owned  by  a  slave  oc- 
curs until  seizure  and  condemnation.  Hobttn  v. 
Perry,  1  HiU,  S.  C.  277. 

374.  The  using  or  carrying  of  fire-arms,  by  a 
slave,  in  South  Uarolina,  to  be  contrary  to  the 
intent  of  the  act  of  1819,  must  be  a  using  with- 
out a  license,  in  writing,  from  his  owner  or  over- 
seer ;  and  the  fact,  that  a  slave  having  such  a 
license  uses  a  gun  in  an  unlawful  manner,  will 
not  create  a  forfeiture.    StaU  v.  CaUeliy  2  ib.  291. 

375.  The  Kentucky  statutes  of  1802  and  1825, 
relative  to  permitting  slaves  to  go  at  large,  are 
not  ineompatible,  nor  is  one,  to  any  extent,  re- 
pealed by  the  other.  Commonwealth  v.  Qilkert, 
6  J.  J.  Marsh.  186. 

376.  By  permitting  a  slave  to  go  at  large,  or 
hire  himself  out,  within  the  bounds  specified  in 
the  statute  of  1825,  the  penalties  of  that,  apd  the 
statute  of  1802,  are  incurred,  ib, 

377.  A,  who  had  married  an  executrix,  and 
legatee  of  all  the  testator's  property,  including 
slaves  brought  with  him  into  New  York  from 
Virginia,  sold  a  slave 'belonging  to  the  testator  at 
the  time  of  his  decease,  and  took  a  note  for  the 
consideration  money,  which  he  applied  to  the 
payment  of  his  own  debt.  Held,  that  the  sale 
was  made,  not  in  the  character  of  executor,  in 
right  of  bis  wife,  but  in  his  private  right,  as  part 
of  his  property  acquired  bv  his  marriage  with 
the  leffatee,  and  was  therefore  illegal  and  void, 
as  against  the  statute,  (2  N.  R.  L.  20],)  and  that 
no  action  could  be  maintained  on  the  note.  Helm 
V.  Miller,  17  Johns.  296. 

378.  An  agreement  by  the  owner  of  a  slave,  in 
New  Jersey,  removing  to  New  York,  to  hire  the 
slave  to  a  citizen  of  New  York  as  long  as  the 

Parties  should  choose,  is  prohibited  by  the  New 
ork  act  of  23d  of  February,,  1788.     SabU  v. 
Hitehcoek,  2  Johns.  Cas.  79.     S.  C.  ib.  488. 

379.  The  ordinance,  establishing  territorial  gov- 
ern menta  north-west  of  Ohio,  secures  freedom  to 
all  slaves  whose  master  removes  with  them  and 
settles  in  such  territory.  Rankin  v.  Lydia,  2  A. 
K.  Marsh.  467. 

380.  In  an  action  on  the  New  Jt>nej  statute 
for  conveying  or  assisting  to  convey  away  a 
slave,  it  is  not  necessary  to  aver,  in  the  declara- 
tion, that  the  defendant  "  has  been  found  guilty 
of  conveying  away  pueh  slave."  Boic§  y.  €Hb- 
*mM,  3  Halst.  384. 
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381.  But  it  il  necessary  to  aver  that  the  de* 
fendant  was  guilty  of  conveying  away  such  slave ; 
and  if  such  averment  is  omitted,  the  declaration 
will  be  bad  on  special  demurrer,  ib. 

382.  It  is  not  necessary  to  aver  that  the  defend- 
ant knew  the  slave  to  be  the  slave  of  the  plaintiff: 
it  is  sufficient,  if  he  knew  him  to  be  a  slave,  ib. 

383t  It  is  not  necessary  to  state,  in  the  decla- 
ration, the  names  of  the  places  from  and  to 
which  the  slave  was  carried,  nor  the  manner  in 
which  it  was  done.  ib. 

384.  Nor  is  it  necessary  to  state  who  it  was 
whom  the  defendant  assisted  in  conveying  away 
the  slave,  ib, 

385.  In  an  action  against  a  captain  of  a  steam 
boat,  upon  the  New  Jersey  statute,  for  convey, 
ing  away  a  slave,  proof  that  the  defendant  was 
captain  at  the  time,  the  vessel  being  in  her  usual 
employ,  is  jnrima  facie  evidence  that  he  was  on 
board  when  the  slave  was  conveyed  away.  Ctii- 
ter  V.  Moore,  ib.  219. 

386.  Proof  that  he  was  captain,  and  on  board, 
is  prima  facte  evidence  that  he  knew  that  the 
slave  was  carried  in  the  boat,  ib, 

387.  In  a  criminal  prosecution  against  a  per- 
son for  giving  a  pass  to  a  slave,  contrary  to  the 
Maryland  act  of  1796,  c.  67,  §  19,  the  loss  of 
service  by  the  master  must  be  averred  in  th« 
indictment.     DuvaU  v.  State,  6  Har.  6c  J.  9. 

388.  The  act  of  South  Carolina  of  1740,  which 
provides  that  the  offspring  of  slaves  shall  follow 
the  condition  of  the  mother,  relates  only  to  the 
question  of  slavery  or  freedom.  StaU  v.  Seott,  1 
Bailey,  270. 

389.  Under  the  act  of  Virginia  of  1778,  against 
the  importation  of  slaves,  it  was  held,  that  a  per- 
son claiming  slaves  in  another  state  by  marriagia 
or  descent  was  not  required  to  take  the  oath  pre- 
scribed by  the  statute.  Speaks  v.  4dam,  2  Bibb, 
306. 

390.  Bringing  a  slave  into  Kentucky,  by  « 
person  not  within  the  exceptions  of  the  statute 
of  1815,  although  he  intends  to  export,  and  actu- 
ally does  export,  the  slave  to  another  state,  is  aa 
indictable  offence.  CommonweoUk  v.  Origin,  7 
J.  J.  Marsh.  588. 

391 .  Where  an  act  making  the  issue  of  a  free 
bom  white  woman,  intermarrying  with  a  slave, 
slaves,  was  repealed,  it  was  held,  that  issue  born 
afler  the  repealing  law  were  slaves  where  the 
marriage  took  place  before  the  repeal.  Butler  y. 
Boarman,  1  Har.  &  M*Hen.  371. 

392.  A  state  is  not  precluded,  by  the  limitation 
of  the  crime  of  treason  by  the  constitution  of  the 
United  States  or  of  the  state,  from  making  the 
plotting  or  consulting,  for  the  purpose  of  encour- 
aging, &c.,an  insurrection  or  rebellion,  a  distinct 
offence,  punishable  by  death.  Staie'9.  M^Don* 
aid,  4  Port.  449. 

393.  The  Alabama  statute  of  1812,  relative  to 
abetting  the  rebellion  of  slaves,  embraces  four 
distinct  offences  ;  1st,  for  a  free  person  to  be  aid- 
ing and  assisting,  or  in  any  wise  concerned  with 
a  slave  or  slaves  in  any  actual  rebellion  or  con- 
spiracy ;  2d,  to  be  so  concerned  in  any  meditated 
rebellion  or  conspiracy;  3d,  in  any  manner  to 
adyise,  plot,  or  consult,  with  any  slave  or  8laveS| 
for  the  purpose  of  encouraging,  exciting,  aiding, 
or  assisting,  any  such  insurrection  or  rebellion  ; 
4th,  to  do  the  like  in  assisting  any  intended 
insurrection  or  rebellion.  To  convict  a  person 
of  "aiding  and  assisting,'*  d^c,  a  slave  or  slaves, 
in  a  meditated  rebellion  or  conspiracy,  it  is  not 
material  whether  the  project  originated  with 
a  slave  or  slaves,  or  with  a  free  person.  But 
to  eoayiet  him  ^  **  «4Tjeing,  plotting,  or  con- 
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fulting/'  with  «  slave  or  slaves,  lor  the  purpose 
of  encoarajrinff  any  insurrection  or  rebellion  un- 
der that  act,  there  must  be  proof  of  an  actual  or 
meditated  rebellion  by  a  slave  or  slaves.  State 
V.  M'DonaLdy  4  Port.  449.  To  convict  a  free 
person  of  advising,  &c.,  an  intended  insurrec- 
tion, &c.,  it  need  not  appear  that  the  intention 
originated  with  a  slave,  or  that  it  ever  had  his 
concurrence  or  assent :  it  is  sufficient  if  the  in- 
tention existed  in  the  free  person ;  and  positive 
proof  of  this  is  not  required,  ih. 

394.  Where  a  slave  escapes  from  his  master, 
and,  on  examination,  pursuant  to  the  act  of  con- 
gress, is  restored  to  his  master,  he  cannot  be 
prevented  from  removing  the  slave  to  the  state 
from  which  he  fled  bv  Uie  writ  of  Komiiu  reple- 
fiando^  sued  out  under  a  state  law.  Jack  v. 
Murtin,  12  Wend.  311. 

395.  The  master  need  not  be  a  citisen  of  the 
state  from  which  the  slave  fled.  t^. 

396.  The  riffht  of  legislation  belongs  exclu- 
sively to  the  United  States  government,  t^. 

397.  In  an  action  for  the  penalty,  by  the  owner 
of  a  fugitive  slave,  for  obstructing  the  plaintiff 
in  seising  and  arresting  his  slave,  under  the  4th 
section  of  the  act  of  congress  of  Feb.  12, 1793, 
e.  152,  whether  the  alleged  slave  owes  service  or 
labor  is  a  question  for  the  jury  to  decide.  Hill  v. 
Low,  4  Wash.  C.  C.  327. 

396.  Mere  obstruction,  hinderance,  or  interrup- 
tion, of  the  owner  or  his  agent,  in  seizing  a  fugi- 
tive slave,  is  not  an  offence,  under  the  act,  un- 
less it  be  interposed  to  prevent  a  seizure  in  the 
first  instance,  or  a  recapture,  in  case  the  fugitive, 
after  seizure,  should  escape ;  and  the  offence  in 
such  case  would  be  complete,  although  the 
owner  should  ultimately  succeed  in  making  the 
arrest,  ib, 

399.  The  judge  or  magistrate  has  no  power, 
under  that  act,  to  issue  a  warrant  to  arrest  the 
Aigitive,  or  to  commit  after  the  examination  is 
over  and  the  certificate  is  granted,  though,  in 
practice,  the  judge  commits  d»  die  in  diem  pend- 
mg  the  examination.  The  whole  power  is,  to 
examine,  decide,  and  grant  or  refuse  the  certifi- 
cate.    Witrtkington  y,  Preston,  ib.  461. 

400.  If,  after  the  certificate  is  granted  by  the 
judge  or  magistrate,  the  owner  of  the  slave  de- 
livers him  to  the  jailer,  who  receives  him,  he  is 
not  officially  liable  for  an  escape,  even  although 
the  commitment  were  under  a  warrant  of  the 
examining  magistrate,  ib. 
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1.    Cf  their  Validity  and  Effect,  and  of  the  Time 

from  tohith  they  have  Effect. 
II.    Of  their  Construction.       (a.)    /»  general, 
(h.)  Particular  Statutes. 

III.  Of  Repeals  of  Statutes,  and  what  will  oper- 

ate  as  a  Repeal  or  Revivor  of  a  Statute. 

IV.  Of  Public  and  Private  JleU,  and  of  pleading 

Statutes. 

1.    Cf  their  Validity  and  Effect,  and  of  the  Time 
from  wluch  they  have  Effect. 

I.  The  acts  of  the  legislature  are  presumed  to 
be  constitutional.  Aeoi  v.  Roberts,  1  Dev.  db 
B&t.  81. 

S.  A  statute  may  be.  unconstitutional  as  to  one 

rjrt,  and  valid  as  to  the  residue,     (^rk  v.  EUis, 
Blackf.  8. 
3.  Statntef  passed  against  the  plain  and  obvi- 


ous principles  of  common  right  and  common  rea- 
son are  null  and  void,  as  far  as  they  are  calcu- 
lated to  operate  against  those  principles.  Uam 
r.  M*  Claws,  1  Bay,  93. 

4.  If  absurd  consequences,  or  those  manifestly 
against  common  reason,  arise  collaterally  out  of 
a  statute,  it  is  void  pro  tanto.  Morrison  v.  Barks- 
dale,  Harper,  101. 

5.  A  special  act  of  the  legislature,  incorpo- 
rating certain  persons  for  purposes  of  private 
emolument  or  advantage,  will  not  bind  those 
persons  who  have  not  consented  thereto.  EUlis 
V.  MarshaU,  2  Mass.  269.  LUtle  v.  Frost,  3  ib. 
106,  116. 

6.  The  alleviating  laws  of  North  Carolina, 
passed  prior  to  1800,  are  void.  Minge  v.  Gil-' 
mour,  1  Law  Rep.  32.  S.  P.  Berry  v.  Haines,  2 
ib.  428. 

7.  A  statute  passed  in  1700,  and  recognized  in 
1799,  was  held  not  to  be  void,  in  1811,  for  non- 
user.  Commonwealth  v.  Hoover,  1  Browne,  A  pp. 
25. 

8.  An  English  statute,  though  of  no  authority 
as  such,  as  strictly  a  declaratory  law,  is  entitled 
to  weight.     Bull  v.  Loveland,  10  Pick.  13. 

9.  Statutes  directing  the  mode  of  proceeding 
by  public  officers  are  advisory,  and  not  essential 
to  the  validity  of  the  proceedings  themselves, 
unless  it  be  so  expressed.  Holland  v.  Osgood,  8 
Verm.  280.     See  Corliss  v.  Corliss,  ib.  390. 

10.  A  statute  giving  a  penalty  also  implies  a 
prohibition  of  the  act  rendered  penal,  and  such 
act  is  consequently  void.  HaUett  v.  J^ovion,  14 
Johns.  273.    MUeheU  v.  Smith,  1  Binn.  UO. 

11.  Where  a  statute  creating  an  offence  im- 
poses a  specific  penalty,  and  also  declares  that 
the  offence  shall  be  a  misdemeanor  punishable 
by  fine  and  imprisonment,  the  offender  is  subject 
to  indictment,  in  like  manner  as  he  would  have 
been  had  the  offence  been  a  misdemeanor  at 
common  law.     People  v.  Stevens,  13  Wend.  341. 

12.  If  a  statute  give  a  remedy  in  the  affirma- 
tive, (without  a  negative  express  or  implied,) 
for  a  matter  which  was  actionable  at  common 
law,  this  does  not  take  away  the  common-law 
remedy,  but  the  party  may  sUU  sue  at  common 
law  as  well  as  upon  the  statute.  Crittenden  v. 
Wilson,  5  Cow.  165. 

13.  Thus  an  act  authorizing  one  to  build  a  dam 
upon  a  river,  which  is  a  public  highway,  and  pro- 
viding a  summary  mode  of  appraismff  the  damages 
which  may  arise  from  overflowing  his  neighbor*s 
land,  does  not  exclude  the  party  whose  land  u 
flowed  from  his  common-law  remedy  for  dam- 
ages ;  it  merely  protects  the  dam-owner  from  an 
indictment  for  a  nuisance,  ih.  See  also  Farmer's 
Turnpike  v.  Coventry,  10  Johns.  389.  Mmy  v. 
Harris,  5  ib.  175. 

14.  But  if  the  right  be  ^ven  by  statute,  the 
remedy  for  infringing  upon  it  must  be  by  statute 
only.    Almy  v.  Harris,  ib.  • 

15.  Where  a  statute  does  not  vest  a  right  m  a 
person,  but  only  prohibits  the  doing  of  some  act 
under  a  penalty,  the  partv  violating  the  statute 
is  liable  only  to  the  penalty ;  but  where  a  right 
of  property  is  vested  in  consequence  of  the  stat- 
ute, it  may  be  vindicated  at  common  law,  unless 
the  statute  confines  the  remedy  to  the  penalty. 
Barden  v.  Crocker,  10  Pick.  383. 

16.  Where  a  new  right  is  introduced  by  statute, 
the  party  complaining  of  its  violation  is  confined 
to  the  statutory  remedy,  if  one  be  prescribed. 
AUier,  where  the  right  existed  at  common  law, 
and  an  affirmative  statute  intervenes,  inflicting  a 
new  penalty.    Laskf  v.  SeoU,  1  Blackf  406. 

17.  An  act  containing  no  negative  words,  and 
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proYiding  that  all  former  deeds  shall  haye  a  cer- 
tain effect  if  euch  and  such  requiiites  are  ob- 
served, does  not  prevent  the  deeds  being  nsed  as 
testimony  in  the  same  manner  as  they  might 
have  been  used  before  the  act  passed.  Jackson 
V.  Bradt^  2  Gaines,  169. 

18.  Where  an  inchoate  riffht,  in  New  York, 
accrued  under  the  statutes  as  they  existed  previous 
to  the  late  revision,  (1830,)  and  by  the  revised 
statutes  the  proceedings  to  perfect  the  right  are 
regulated  and  prescriMd,  such  regulations  must 
be  pursued,  or  the  party  is  remediless.  People  v. 
Livingston^  6  Wend.  526. 

19.  In  New  York,  the  only  effect  of  the  revised 
statutes  upon  offences  committed  previous  to 
those  statutes  going  into  operation  is,  that  the 

, proceedings  against  such  ofiences  must  be  con- 
ducted accordmg  to  those  statutes.  People  v. 
Phelps,  5  ib.  9. 

20.  A  statute,  specifying  a  time  within  which 
a  public  officer  is  to  perform  an  official  act  regard- 
ing the  rights  and  duties  of  others,  is  directory 
merely,  unless  the  nature  of  the  act  to  be  per- 
formed, or  the  phraseology  of  the  statute,  is  such 
that  the  designation  of  time  must  be  considered 
as  a  limitation  of  the  power  of  the  officer.  Peo- 
ple V.  JilUn,  6  ib.  486. 

21.  A  proceeding  in  court,  which  is  imperfect 
when  the  act  of  assembly  under  which  it  was 
begun  expires,  must  remain  imperfect.  Stoever  v* 
Immellj  1  Watts,  258.  Commonwealth  v.  Beatty, 
ib.  382. 

22.  An  indictment  or  information  upon  a  stat- 
ute must  state  all  the  facts  necessary  to  bring 
the  defendant  precisely  within  that  statute. 
Morse  v.  State,  6  Conn.  9. 

23.  Therefore,  in  aprosecution  upon  the  Con- 
necticut statute  of  1822,  for  giving  credit  to  a  stu- 
dent of  Yale  College,  it  was  held  to  be  necessary 
to  allege,  in  the  information,  that  an  officer  of 
the  college  was  authorized,  by  the  government 
thereof,  to  give  or  refuse  his  assent  to  the  con- 
tract, ib. 

24.  The  proof  of  the  continuance  of  an  act  in 
force  is  by  producing  the  record  of  the  laws 
making  the  continuance.  Wood  v.  Stephen^  1 
8.  &  R.  175. 

25.  Generally,  a  subsequent  statute  will  con- 
trol the  provisions  of  former  statutes  which  are 
repugnant  to  it  according  to  its  strict  letter.  But 
there  are  exceptions  to  this  rule.  Pease  v.  fFhtt- 
fievt  5  Mass.  380. 

26.  Where  an  act,  incorporating  a  turnpike 
company,  required  the  rates  of  tolls  to  be  written 
on  signboards  in  '*  large  or  capital  letters,'*  and 
a  general  act  was  a&rwards  passed,  requiring 
the  rates  of  toll  on  turnpike  roads  to  be  written 
in  capital  letters,  it  was  held,  that  the  private 
act  was  to  govern.  Jfichols  v.  Bertram,  3  Pick. 
342. 

27.  An  offence  against  a  temporary  act  cannot 
be  punished  after  the  expiration  of  the  act,  un- 
less a  particular  provision  be  made  by  law  for 
that  purpose.     The  Irresistible,  7  Wheat.  551. 

28.  Where  a  statute  gives  a  new  power,  and 
at  the  same  time  provides  the  means  of  executing 
it,  those  who  claim  the  power  can  execute  it  in 
no  other  way.  Andover  ^  Medford  Turn.  Corp. 
V.  Gould,  6  Mass.  40.  Franklin  Glass  Co.  v. 
White,  14  ib.  286.  Sturgeon  v.  State,  1  Blackf. 
39.  Journey  v.  State,  1  Mis.  428.  Riddiek  v. 
Governor,  ib.  147.  StaU  v.  Cole,  2  M'Cord, 
117. 

29.  Where  a  summary  remedy  is  given  b^ 
statute,  those  who  wish  to  avail  themselves  of  it 
must  be  confined  strictly  to  its  proyisions,  ai|d 


shall  take  nothing  by  intendment.  Logtoood  y 
HuntsviOe,  Minor,  23.  ^  Childress  v.  M'Sehee,  ib. 
131.  Crawford  ▼.  State,  ib.  143.  Yaney  r.  Han- 
kins,  ib.  171. 

30.  Statutes,  authorizing  the  sale  of  land  toi 
non-payment  of  taxes,  must  be  pursued  strictly. 
Young  V.  Martin,  2  Yeates,  312. 

31.  A  statute,  giving  certain  joint  power  to  &79 
commissioners,  does  not  make  valid  the  act  of 
four  of  them.  Geter  y.  Commissiensrs,  1  Bay, 
354. 

32.  If  a  power  is  given  by  statute,  every  thing 
essential  to  the  exercise   of  that  power  is  im 
pliedly  given.    Witherspoon  v.  Dunlap,  1  M'Cord, 
546. 

33.  The  common  law  relative  to  any  subject  is 
superseded  by  a  revision  of  the  whole  of  that  sub- 
ject by  the  legislature.  Commonwealth  v.  Cooley, 
10  Pick.  37. 

34.  The  governor  and  judges  of  Ohio,  in 
adopting  the  statutes  of  other  states,  did  not  ne- 
cessarily adopt  the  practice  of  such  states  under 
them.     Gray  v.  Askew,  3  Ham.  466. 

35.  The  establishment  of  the  time  and  place 
of  holding  courts  is  a  matter  of  general  legisla- 
tion, respecting  which  the  acts  of  one  session 
of  the  general  assembly  cannot  be  binding  on 
another.    Elwell  v.  Tucker,  1  Blackf.  285. 

36.  An  act  extending  the  bounds  of  a  town 
over  the  adjacent  navigable  waters  does  not 
thereby  grant  the  land  covered  by  the  waters 
to  the  town,  but  is  merely  for  the  purposes  of 
civil  and  criminal  jurisdiction.  Palmer  v.  Hicks, 
6  Johns.  133. 

37.  Where  a  statute  directs  a  fine  and  im- 
prisonment, as  punishment  of  an  offence,  the 
court  are  bound  to  inflict  both,  if  the  party  is 
found  guilty.  U.  States  v.  Vickery,  1  Har.  &  J. 
427. 

38.  If,  by  a  private  act,  the  property  of  a 
person  is  directed  to  be  sold  by  the  surveyor- 
general  without  any  warranty,  and  the  money 
to  be  paid  to  certain  creditors,  it  does  not  take 
away  the  rights  of  third  persons,  but  amounts 
only  to  a  quitclaim  of  any  right  or  interest  of 
the  state.    Jackson  v.  Catlin,  2  Johns.  248. 

39.  Where  a  corporation,  incorporated  as  a 
road  and  bridge  company,  was,  by.  a  subsequent 
act  of  the  legislature,  permitted  to  form  itself 
into  two  distinct  companies,  one  designated  a 
turnpike  company,  and  the  other  a  bridge  com- 
pany, it  was  held  not  to  exonerate  the  officers 
of  the  road  company  from  the  penalties  im- 
posed by  the  original  act,  it  being  manifest 
that  the  legislature  did  not  intend  to  relieve 
them  from  Uieir  liabilities.  Kane  v.  People,  8 
Wend.  203. 

40.  Nor  does  an  act,  permitting  a  turnpike 
road  company  to  abandon  a  part  of  their  road, 
discharge  the  directors  from  a  penalty  incurred 
in  reference  to  such  part  of  the  road  previous 
to  the  act  authorizing  the  abandonment,  ib. 

41.  In  genera],  statutes  are  to  be  considered  as 
prospective,  and  not  to  prejudice  or  affect  the 
past  transactions  of  the  subject,  unless  such  in- 
tention be  manifestly  expressed,  especially  if  it 
tend  to  produce  injustice  or  inconvenience. 
Whitman  v.  Hapgood,  10  Mass.  437, 439.  Somer- 
set V.  Dighton,  12  ib.  383,  385.  Medford  v. 
Learned,  16  ib.  215. 

42.  The  act  of  2  Revised  Statutes,  301,  §  48, 
respecting  written  acknowledgments  of  rights  of 
action,  is  prospective.  Van  Rensselaer  v.  Living- 
ston, 12  Wend.  490. 

43.  The  actof  Kentucky,  passed  December  18, 
1800,  respecting  aliens  holding  land,  has  a  pro- 
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vpeetiTe  te  w^II  u  yetroapectiTe  eibet.    Beard 
T.  i^oKMMi,  9  Pet.  301. 

44.  The  common  law  of  England,  and  the  Btat- 
utea  prior  to  4  James  1,of  a  general  nature,  have 
been  adopted  by  the  Virginia  statute  of  1776. 
ScoU  V.  Lunt,  7  ib.  596. 

45.  By  the  Kentucky  statute  of  1792,  lands 
were  made  subject  to  be  sold  on  execution  in 
satisfkction  of  all  judgmento.  By  statute  of  1 793, 
the  proTision  was  restricted  to  contracta  made 
after  the  passage  of  the  act.  A  sale  of  land  on 
execution  was  made  aAer  the  passage  of  the 
statute  of  1792,  but  before  the  passage  of  the 
statute  of  1793,  in  satisfaction  of  a  judgment  on 
a  contract  made  before  the  statute  of  17{S.  It  was 
held,  that  the  statute  affected  the  remedy  only, 
and  that  the  sale  was  valid.  Rtardon  v.  Searcy,  2 
Bibb,  202. 

46.  The  Ist  section  of  the  New  York  act  of 
March  21,  1801,  **  regulating  criminal  proceed- 
ings,** does  not  extend  to  collateral  issues.  Pei>- 
fie  V.  Youngs^  1  Caines,  37. 

47.  The  provision  in  the  resolve  of  the  general 
eourt  of  March  5,  1801 ,  made  in  behalf  of  the 
settlers  on  the  lands  of  the  Pejepscut  proprietors, 
depending  upon  the  condition  of  the  previous 
agreement  of  the  proprietors  to  certain  terms 
therein  prescribed,  the  agreement  having  never 
been  made,  cannot  affect  the  rights  of  the  pro- 
prietors or  settlers.  Their  righta  will  remain  as 
they  were  antecedent  to  the  resolve.  LiuU  v. 
Frott^  3  Mass.  106. 

48.  The  ordinance  of  1787  was  intended  as  a 
fundamental  law  for  those  who  may  choose  to 
live  under  it,  rather  than  as  a  penal  statute.  La 
Grange  v.  Chouteau^  2  Mis.  20. 

49.  Where  a  statute  directa  a  person  to  do  a 
thing  in  a  certain  time,  without  any  negative 
words  restraining  him  from  doing  it  afterwards, 
the  naming  of  the  time  will  be  considered  as  di- 
rectory to  him,  and  not  as  a  limitation  of  his 
authority.    Pond  v.  Jfeguiy  3  Mass.  230. 

50.  The  Pennsylvania  acta  of  1700  and  1729, 
concerning  marriage,  are  only  directory.  Rode- 
haugh  V.  Sanks,  2  Watta,  9. 

51.  Under  the  Pennsylvania  act  of  April  9, 
1827,  giving  compensation  for  damages  done  by 
the  canal,  the  damage  need  not  be  direct.  Com' 
monwealth  v.  Snyder^  2  ib.  418. 

52.  The  statutes  of  Virginia  and  Pennsylvania, 
relating  to  land  claimed  by  both  states,  show  them 
to  be  tenanta  in  common,  and  cannot  now  be 
questioned,  though  private  rights  may  have  been 
affected.     Brien  v.  Elliot,  2  Pennsyl.  49. 

53.  Uhder  the  Pennsylvania  statutes  incorpo- 
rating the  Lehigh  Coal  and  Navigation  Company, 
the  remedy  prescribed  can  only  be  resorted  to 
when  the  parties  cannot  agree  on  the  amount  of 
compensation  to  be  ^iven  for  land.  Where  an 
agreement  is  in  writing,  the  remedy  is  by  suit. 
Bertsch  v.  Lehigh  Company,  4  Rawle,  130. 

54.  The  Pennsylvania  law  of  the  30th  Decem- 
ber, 1786,  is  declaratory  of  the  ancient  doctrine 
of  improvement  rights  m  Pennsylvania.  Stetens 
T.  Tracy,  3  Teates,  77. 

55.  The  statute  of  11  George  2  has  been  adopted 
in  South  Carolina  as  a  usage,  so  as  to  be  obliga- 
tory in  that  state.    Pemble  v.  Clifford,  2  M'Cord, 

dl. 

56.  A  statute,  for  the  commencement  of  which 
no  time  is  fixed,  commences  at  its  date.  Mat- 
thews  V.  Zane,  7  Wheat.  164. 

57.  Penal  statutes  take  effect  from  the  time  of 
their  passage,  if  no  other  time  is  fixed.  The  Ann, 
{  Gallis.  S.  • 

66.  In  Isdiaoa,  a  ptatute  takes  efiboti  in  evety 


part  of  the  state,  from  the  time  the  ilatate  ii 
published  in  print  by  authoritjr  at  any  place 
within  the  state,  unless  the  act  itself  otherwise 
direct.     TVeedway  v.  Oapin,  1  Blackf.  299. 

59.  Where  the  provisions  of  a  revising  statute 
are  to  take  effect  at  a  future  period,  and  the  stat*- 
ute  contains  a  clause  repealing  the  former  statute 
upon  the  same  subject,  the  repealing  clause  will 
not  take  effect  until  the  other  provisions  come 
into  operation.     Spaidding  v.  JJlford,  1  Pick.  33. 

II.    Of  their  Construction. 
(a.)     In  general, 

60.  The  rules  for  the  construction  of  statutea 
are  the  same  in  courta  of  law  and  equity.  Tal- 
bot V.  Simpson,  Pet  C.  C.  188. 

61.  Statutes  must  be  understood  and  inter- 
preted with  reference  to  their  contract  and  sub- 
ject-matter. Buggies  V.  Washington  County,  3 
Mis.  496. 

62.  In  construing  statutes,  penal  as  well  as 
others,  an  interpretation  must  never  be  sdopted 
that  will  defeat  ita  own  purpose,  if  it  will  admit 
of  any  other  reasonable  construction.  The  Emily 
and  The  Caroline,  9  Wheat.  381. 

63.  In  construing  a  statute,  the  intention  of  the 
makers  is  to  govern,  although  such  construction 
may  seem  contrary  to  the  letter  of  the  statute. 
Jackson  V.  Collins,  3  Cow.  89.  Riddick  v.  Gov- 
emor,  1  Mis.  147.  BeaU  v.  Harwood,  2  Har.  dk 
J.  167.  Wilkinson  y.LeUnd,^Yel.G&l.  People 
V.  Vtica  Ins.  Co.  15  Johns.  358.  Minor  y.  Meehau' 
ies  Bank  of  Alexandria,  1  Pet.  64. 

64.  In  giving  a  construction  to  any  statute,  the 
court  must  consider  ita  policy,  and  give  it  such 
an  interpretation  as  may  appear  best  calculated 
to  advance  ita  object  by  effectuating  the  design 
of  the  legislature.    AUen  v.  Parish,  3  Ham.  198. 

65.  A  statute  is  to  be  construed  so  that  it  may 
have  a  reasonable  effect,  agreeably  to  the  intent 
of  the  legislature.  Gore  v.  Brazier,  3  Mass.  523. 
Pease  v.  JVhitney,  5  ib.  380.  Stanwood  v.  Peiree, 
7  ib.  456.     Gibson  v.  Jenney,  15  ib.  205. 

66.  The  intention  and  meaning  of  the  legisla- 
ture are  to  be  collected  from  the  law  itself  and 
they  are  not  to  be  restrained  by  any  thing  in  the 
preamble.     Laidler  y.  Young,  2  Har.  dc  J.  69. 

67.  It  is  always  to  be  presumed  that  the  legis- 
lature intend  the  most  reasonable  and  beneficial 
construction  of  their  acta,  when  the  design  of 
them  is  not  apparent.  Richards  v.  Dagget,  4 
Mass.  534,  537.  Somerset  v.  Dighton,  12  ib.  383, 
385. 

68.  It  is  a  genera]  rule,  in  the  construction  of 
statutes,  that  *'  may  **  means  "  mnst,**  where  the 
legislature  mean  to  impose  a  positive  duty.  .¥t- 
nor  V.  Mechanics  Bank  of  Alexandria,  1  ret.  64. 

69.  Where  a  duty  is  prescribed  by  statute,  and 
remedies  are  provided  for  a  breach  of  it,  which 
remedies  cannot  be  applied  to  a  particular  sub- 
ject, it  may  be  fairly  inferred  that  the  subject 
was  not  within  the  view  of  the  legislature  when 
they  exacted  the  duty.  Ayres  v.  Knox,  7  Mass. 
306,  310. 

70.  Where  a  statute  is  revised,  or  one  act 
fVamed  from  another,  some  parte  being  omitted, 
the  parta  omitted  are  not  to  be  revived  by  con- 
struction, but  are  to  be  considered  as  annulled. 
Ellis  V.  Paige,  1  Pick.  43,  45. 

71.  So  if  a  provision  in  one  statute,  which  has 
received  a  judicial  constroction,  be  inserted  in 
another,  the  same  construction  will  be  fiven  to 
it ;  but  if  the  clause  varies,  it  shows  a  different 
intention  in  the  legislature.  Rutland  v.  Mendom, 
ib.  154. 166. 
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79.  But  if  Hm  Tariatioii  be  only  U)  adopt  bj 
pTMiie  lan^ua^re  the  con§truetieii  of  a  former 
statute,  no  inference  ought  to  be  made  from  this 
to  afiect  the  construction  of  a  statute  destitute 
of  such  precision.  CommonweaUk  t.  Messenger^ 
4  Mass.  462. 

73.  The  natural  import  of  the  words  of  any 
legfislatire  act,  according  to  the  common  use  of 
them,  when  applied  to  the  subject-matter  of  the 
act,  is  to  be  considered  as  expressing  the  inten- 
tion of  the  legislature,  unless  the  intention,  s6 
resulting  fVom  the  ordinary  import  of  the  words, 
be  repugnant  to  sound,  acknowledged  principles 
of  national  policy.  Opinion  of  As  Justices^  7 
Mass.  523. 

74.^  If  that  intention  be  repugnant  to  such 
principles,  then  the  import  of  the  words  ought  to 
be  enlarged  or  restrained,  so  that  it  may  comport 
with  those  principles,  unless  the  intention  of  the 
legislature  be  clearly  and  manifestly  repugnant 
to  them.  ib. 

75.  The  title  of  an  act  may  be  resorted  to,  to 
aid  in  its  interpretation.  State  v.  Stephenson,  2 
Bailey,  334.     Burgett  v.  Burgett,  1  Ham.  469. 

76.  The  preamble  to  an  act  may  be  used  to 
explain  an  equivocal  expression  used  in  the 
enacting  clause,  but  never  to  control  its  mean- 
ing, nor  supply  matter  not  embraced  in  its  spirit 
and  meaning.  Clork  v.  Bynum^  3  M'Cord,  298. 
Jackson  v.  Gilchrist^  15  Johns.  89. 

77.  It  is  proper  to  consider  the  whole  of  a 
statute,  and  the  preamble  and  probable  intention 
of  the  legislature,  in  order  to  ascertain  the  mean- 
ing of  any  particular  section ;  and  thia  mode  of 
interpretation  is  justifiable  even  where  the  words 
of  the  section  itself  are  unambiguous.  Holbrook 
r.  Holbrook,  1  Pick.  248. 

78.  And  if  the  general  meaning  and  object  of 
a  statute  should  be  inconsistent  with  the  literal 
import  of  any  particular  clause  or  section,  such 
clause  or  section  must,  if  possible,  be  construed 
according  to  the  spirit  of  the  act ;  but,  to  warrant 
the  application  of  this  rule,  the  intenti(^n  of  the 
legislature  must  be  clear  and  manifest,  ib.  Men- 
don  r.  Worcester,  10  ib.  235.  Commonwealth  ▼. 
Cambridge,  20  ib.  267. 

79.  Where  terms  of  art  or  peculiar  phrases  are 
made  use  of,  it  must  be  supposed  that  the  legis- 
lature have  in  view  the  subject-matter  about 
which  such  terms  or  phrases  are  commonly  used. 
Ex  parte  Hall,  1  ib.  261. 

80.  A  statute  is  not  to  be  construed  according 
to  technical  rules,  unless  such  be  the  apparent 
meaning  of  the  legislature ;  and  many  cases  not 
expressly  named  may  be  comprehended  within 
the  equity  of  a  statute,  the  letter  of  which  may 
be  enlarged  or  restrained,  according  to  the  true 
intent  of  the  makers  of  the  law.  Whitney  ▼. 
Whitney,  14  Mass.  88,  92.  Holbrook  ▼.  Holbrook, 
]  Pick.  248,  458.  Somerset  y.  Dighton,  12  Mass. 
383. 

81.  A  long  and  uninterrupted  practice,  under 
a  statute,  is  good  evidence  of  its  construction. 
M'Keer  y.  Defancy,  5  Cranch,  22.  Morrison  y. 
Barksdale,  Harper,  101. 

82.  The  general  system  of  legislation  upon  the 
subject-matter  may  be  taken  into  view,  in  order 
to  aid  the  construction  of  one  statute  relating  to 
the  same  subject ;  and  it  is  proper  to  consider 
other  statutes  in  pari  materia,  whether  they  be 
repealed  or  unrepealed.  Church  y.  Crocker,  3 
Mass.  17,  21.  Thayer  y.  Dudley,  ib.  296.  Hol- 
land y.  Makepeace,  8  ib.  418,  423.  Holbrook  y. 
Holbrook,  1  Pick.  248,  254.  Mendon  y.  Worces- 
ier,  10  ib.  235.     Stats  y.  Baldwin,  2  Bailey,  641. 


Stais  r.  Fislds,  lb.  564.      Colsmdn  r.  Davidson 
Academy,  Cooke,  258. 

83.  Statutes  enacted  at  the  same  session  of  the 
legislature  are  to  be  taken  in  pari  materia,  and 
should  receive  a  construction  which  will  give 
e fleet  to  each,  if  possible.  State  v.  Baekley,  2 
Blackf  249. 

84.  Courts  may  give  a  sensible  and  reasonable 
interpretation  to  legislative  expressions  which 
are  obscure,  but  they  have  no  right  to  distort 
those  whiefa  are  clear  and  intelligible.  Pearee 
y.  Aiteood,  13  Mass.  324. 

85.  Where  the  construction  of  a  statute  is 
doubtfVil,  an  argument  from  inconvenience  will 
have  weight,  but  not  otherwise.  Langdon  v. 
Potter,  3  lb.  215,  221.  Gore  v.  Bratier,  ib.  523, 
539.  Ayres  v.  Knox,  7  ib.  306.  Putnam  v.  Long- 
ley,  11  Pick.  487,  490.  Rogers  v.  Goodwin,  2 
Mass.  475. 

86.  Where  an  old  statute  has  received  an 
early  practical  construction,  which,  if  it  were  res' 
integra,  it  might  be  diflicult  to  maintain,  it  will 
be  adhered  to,  especially  if  great  mischief  would 
follow  a  Contrary  construction.  Rogers  v.  Good* 
win,  2  Mass.  475.  Packard  v.  Richardson,  17  ib. 
122,  144.     Opinion  of  the  Justices,  3  Pick.  517. 

87.  Statute  provisions  for  indemnity  for  loss 
accruing  to  one  citizen,  by  means  of  a  privilege 
given  to  another  by  the  legislature,  ought  to  re- 
ceive a  liberal  construction  m  favor  of  the  citisen 
damnified.  Boston  and  Roxbury  Mitt  Corp.  v. 
Gardner,  2  ib.  33,  37. 

88.  Where  a  statute  is  made  in  addition  to 
another  statute  on  the  same  subject,  without 
repealing  any  part  of  it,  the  provisions  of  both 
must  be  construed  together.  Pearee  y.  Atwood^ 
13  Mass.  324,  344. 

89.  Where  an  act,  incorporating  a  part  of  a 
town  into  a  new  town,  referred  to  a  vote  of  the 
town  respecting  the  division  and  maintenance  of 
the  poor,  speciQring  the  date,  and  the  only  vote 
upon  that  subject  was  of  a  different  date,  it  was 
held,  the  reference  to  the  date  might  be  rejected 
as  snrpl usage,  the  reference  to  Uie  vote  being 
sufficiently  descriptive  without  it.  Shrewsbury 
v.  Boylston,  1  Pick.  105. 

90.  In  the  exposition  of  a  private  statute,  con- 
ferring special  privileges  or  imposing  particular 
obligations,  it  is  not  proper  to  resort  to  the  lan- 

Siage  of  any  other  private  act,  not  relating  to 
e  same  parties  and  the  same  subject-matter; 
such  private  statutes  standing  upon  the  same 
basis  with  contracts  by  deed,  which  generally  are 
not  to  be  affected  by  evidence  alifurSLe.  Thomas 
y.  Mahan,  4  Greenl.  513. 

91.  Private  statutes  made  for  the  accom- 
modation of  particular  citizens  or  corporations 
ought  not  to  be  construed  to  affect  the  rights  or 
privileges  of  others,  unless  such  construction 
result  from  express  words,  or  from  necessary  im- 
plication. Coolidge  V.  Williams,  4  Mass.  140. 
Wales  y.  Stetson,  2  ib.  143.  Hood  v.  Dighton 
Bridge,  3  ib.  263.     Perry  v.  Wilson,  7  ib.  393. 

92.  A  special  statute  is  merged  in  a  subsequent 
general  statute,  if  the  provisions  of  the  two  are 
repugnant.  But  if,  though  dissimilar,  both  may 
stand,  it  is  sufficient  for  a  person  to  bring  him- 
self within  the  provisions  of  either.  Gage  v.  Cur* 
rier,  4  Pick.  399. 

93.  A  statute,  enumerating  things  or  persons 
of  an  inferior  dignity,  shall  not  be  construed  to 
extend  to  those  of  a  superior  dignity.  Wood' 
worth  v.  Paine,  Breese,  294. 

94.  An  act  of  the  legislature  is  not  to  be  con« 
strued  to  operate  retrospectively,  so  as  to  tak« 
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awaj  a  reflted  right.  DojA  ▼.  Van  KUeck^  7 
Johns.  477.     Sayrs  v.  Wisner,  8  Wend.  661. 

95.  The  language  of  a  statute  is  not  to  be  en- 
larged or  limited  by  construction,  unless  its  object 
and  plain  meaning  require  it.  Doane  t.  Phillips^ 
12  Pick.  223,  226. 

{)6.  Mere  failure  of  justice  is  not  a  sufficient 
ground  for  construing  statutes  against  their  clear 
meaning,  so  as  to  give  a  court  jurisdiction.  PU" 
wuin  T.  Fiint,  10  ib.  506. 

97.  Where  the  provisions  of  two  statutes  are 
BO  far  inconsistent  with  each  other  that  both 
cannot  be  enforced,  the  latter  must  prerail.  But 
if,  by  any  fair  course  of  reasoning,  the  two  can 
be  reconciled,  both  shall  stand.  LudUno  r.  John' 
sion^  3  Ham.  553. 

98.  If  a  statute  be  so  defectively  drawn  that  in 
one  part  it  appears  that  it  shall  be  executed  sum- 
marily, and,  in  another,  in  the  usual  wi^,  the 
latter  is  to  be  preferred.  Bennett  v.  Ward,  3 
Caines,  259. 

99.  The  supreme  court  of  the  United  States 
will  be  guided,  in  its  construction  of  state  stat- 
utes, by  the  decisions  of  the  state  courts  in  rela- 
tion to  them.  D'Wolf  v.  Rabaud,  1  Pet.  476. 
Bell  y.  Morrison^  I  ib.  351.  Gardiner  v.  Collins, 
2  ib.  58. 

100.  In  the  construction  of  the  statutes  of  other 
states,  judicial  decisions  in  such  states  are  enti- 
tled to  much  attention ;  but,  in  the  absence  of 
such  decisions,  such  statutes  are  to  be  construed 
in  the  same  manner  as  acts  of  our  own  legisla- 
ture.    Bond  ▼.  Appleton,  8  Mass.  472. 

101.  Where  English  statutes,  such  as  tlie  stat- 
ute of  iVauds,  or  of  limitations,  have  been  adopted 
into  our  legislation,  the  known  and  settled  con- 
struction of  those  statutes  by  the  courts  of  law 
has  been  considered  as  silently  incorporated  with 
them.     Pennock  ^  Sellers  v.  Dialogue,  2  Pet.  1. 

102.  On  subjects  relating  to  courts  and  legal 
process,  the  legislature  are  to  be  considered  as 
speaking  technically,  unless,  from  the  statute  it- 
self, it  appears  that  they  used  the  terms  in  a  more 
popular  sense.  Merchants  Bank  v.  Cook,  4  Pick. 
405. 

103.  Equitable  constructions,  though  they  may 
be  tolerated  in  remedial,  and  perhaps  some  other 
statutes,  should  always  be  resorted  to  with  great 
caution,  and  never  extended  to  penal  statutes  or 
mere  arbitrary  regulations  of  public  policy.  Mel' 
ody  V.  Reab,  4  Mass.  471. 

104.  Penal  statutes  are  to  be  construed  strictly, 
but  not  against  the  manifest  intent  of  the  legisla- 
ture, or  so  as  to  involve  an  absurdity.  Common' 
utealth  V.  Loring,  8  Pick.  370.  Beed  v.  Davis,\h. 
514.  Melody  v.  Reab,  4  Mass.  471 .  Broadwell  v. 
Conger,  1  Penn.  210.  Jones  v.  Estis,  2  Johns. 
379.  Crawford  v.  State,  Minor,  143.  U.  States 
T.  Wiltberger,  5  Wheat.  76.  Butler  v.  Richer,  6 
Greenl.  §68.  Daggett  v.  State,  4  Conn.  61. 
Sprague  v.  BirdsaU,  2  Cow.  419. 

105.  The  rule,  that  penal  statutes  are  not  to  be 
construed  strictly,  means  that  they  ought  not  to 
be  extended  by  their  spirit  or  equity  to  other 
offences  than  those  which  are  clearly  described 
and  provided  for.  But  courts  are  not  prevented 
by  this  rule  from  inquiring  into  the  intention  of 
the  legislature.     The  Enterprise,  Paine,  32. 

106.  Where  there  is  sucn  an  ambiguity  in  a 
penal  statute  us  to  leave  reasonable  doubt  of  its 
meaning,  it  is  the  duty  of  a  court  not  to  inflict  the 
penalty,  ib. 

107.  Penal  laws  must  be  construed  strictlvi  to 
bring  the  case  within  the  definition  of  the  law ; 
but  not  BO  as  to  exclude  oases  which  the  words 


of  the  statutes,  in  their  ordinary  aeceptation, 
would  comprehend.  U.  States  v.  WiUon,  1  Bald. 
78. 

108.  Where  the  Connecticut  statute  of  1815 
prohibited  the  erection  of  wooden  buildings  and 
of  wooden  additions  to  buildings  already  erected, 
having  in  them  a  chimney  or  fireplace,  it  was 
held,  Uiat  the  erection  of  an  addition  to  a  wooden 
building,  with  the  chimney  and  fireplace  en- 
tirely loithout  such  addition,  but  looking  into  it, 
and  for  its  accommodation  solely,  was  not  an 
evasion  of  the  statute.  Daggett  v.  Stote,4  Conn. 
61. 

109.  So,  also,  where  a  building,  erected  ori- 
ginally for  a  meeting-house,  and  sabsequently 
used  for  a  joiner*s  shop,  was  extensively  repaired, 
and  converted  into  a  dwelling-house,  it  was  held, 
that  such  repairs  and  alterations  did  not  consti- 
tute the  erection  of  a  dwelling-house,  within 
such  statute.     Booth  v.  State,  ib.  65. 

110.  So,  also,  where  a  building  was  removed, 
and  extensively  repaired,  to  which  an  addition 
was  made,  of  the  same  width,  height,  and  slope 
of  roof,  it  was  held,  that  these  acts  did  not  con- 
stitute an  erection  of  a  building,  within  said  stat- 
ute.    TnUle  V.  State^  ib.  68. 

111.  But,  where  an  addition  to  a  building  wae 
constructed  by  erecting  a  wooden  frame,  and 
then  placing  a  wall  of  brick  and  mortar  foar 
inches  thick  around  the  frame,  with  piers  and 
layers  of  brick  and  mortar,  by  which  the  wall 
was  strengthened  and  the  roof  supported,  it  was 
held,  that  such  addition  was  within  the  letter  and 
spirit  of  the  statute,  t^. 

112.  If  there  be  any  doubt  in  the  case,  penal 
statutes  are  to  be  so  construed  as  not  to  multiply 
felonies,  unless  the  construction  be  supported  by 
express  words,  or  by  a  reasonable  implication. 
Commontoealth  v.  Macomber,  3  Mass.  254.  Com- 
monwealth V.  Barlow,  4  ib.  439. 

113.  A  statute,  penal  as  to  some  persons,  if  it 
is  generally  beneficial,  may  be  equitably  con- 
strued.    Sickles  V.  Sharp,  13  Johns.  497. 

114.  Statutes  which  impose  restrictions  on 
trade  or  common  occupations,  or  which  leyy  an 
excise  or  tax  upon  them,  must  be  construed 
strictly.     Setoall  v.  Jones,  9  Pick.  412. 

115.  Statutes  made  in  favor  of  corporations  and 
individuals,  in  derogation  of  common  right,  should 
be  strictly  construed.  Sprague  v.  BirdsaU,  2  Cow. 
419. 

116.  Statutes,  for  any  cause,  disabling  any  per- 
sons of  full  age  and  sound  mind  to  make  con- 
tracts, are  to  be  construed  strictly  ;  for,  though 
founded  in  policy  and  a  just  regard  to  the  public 
welfare,  they  are  in  derogation  of  private  rights. 
Smith  V.  Spooner,  3  Pick.  229. 

117.  Statutes  made  in  derogation  of  the  com- 
mon law  are  to  be  construed  strictly.  Melodyv, 
Reab,  4  Mass.  471.  Gibson  v.  Jenney,  15  ib.  905, 
Commonwealth  Y.  Knapp,  9  Pick.  496.  VFUbur  v. 
Crane,  13  ib.  284.  Lock  v.  MUler,  3  Stew.  & 
Port.  13. 

118.  If  a  statute,  creating  or  increasing  a  pen 
alty,  be  capable  of  two  constructions,  that  con- 
struction which  operates  in  favor  of  life  or  liberty 
is  to  be  adopted ;  but  it  is  not  justifiable,  in  this 
more  than  in  any  other  case,  to  imagine  ambigui- 
ties merely  that  a  lenient  construction  may  be 
adopted.  Commonwealth  v.  ^ar<tn,  17Mas8.  359. 
Commonwealth  v.  Kmiston,  5  Pick.  420. 

119.  In  a  turnpike  act,  the  permission  to  place 
a  gate  near  a  certain  spot  is  not  to  be  interpreted 
strictly.     People  v.  Denslow,  1  Caines,  177. 

120.  Remedial  statutes  are  to  be  so  construed* 
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if  possible,  u  to  sappress  the  mischtef  and  ad- 
Tance  the  remedy.  Davenport  r.  Bamet^  1  Penn. 
Sll.  WUber  T.  Paine,  1  Ham.  256.  Paneowt 
V.  Rt^y  ib.  385.  Lessee  of  BurgeU,  ib.  481. 
M'Cormiek  v.  Alexander,  2  ib.  74. 

ISl.  The  words  *^  person  or  persons,**  in  an  act 
of  congress,  extend  to  corporations.  U,  States  v. 
Ammedy,  11  Wheat  3d2. 

122.  By  judicial  construction,  in  some  in- 
stances, the  extent  and  force  of  the  term  **  void,** 
when  used  in  statutes,  has  been  limited  so  as  to 
mean  ^^Toidable,"  or  to  be  made  void  by  some 
plea  or  act  of  the  party  in  whose  favor  the  stat- 
utes are  set  up.  Green  v.  Kemp,  13  Mass.  515. 
Smith  V.  Saxton,  6  Pick.  483. 

123.  Where  a  statute  imposes  additional  pun- 
ishment upon  a  second  conviction  and  sentence 
for  "  a  term  of  ^ears,'*  that  expression  includes 
sentences  for  Itfe.  Comm^mweattk  v.  Evans,  16 
Pick.  448. 

(b.)    Particular  Statutes, 

124.  The  Pennsylvania  act  of  1705,  relating 
to  swine  at  large,  should  be  construed  strictly. 
CommonioeaUh  v.  Fourteen  Hogs,  10  S.  A  R.  3i)3. 

125.  The  Pennsylvaniastatuteof  Aprils,  1781, 
regulating  the  inspection  of  flour,  is  penal,  and 
should  be  interpreted  strictly.  Irish  v.  Elliot, 
Addis.  238. 

126.  in  the  construction  of  statutes  relating  to 
trade  and  commerce,  such  as  those  of  20th  Mvjr, 
1824,  and  19th  May,  1828,  the  vocabulary  of  mer- 
chants is  to  be  adopted  in  preference  to  that  of 
mechanics.     U,  States  v.  Sarchet,  Gilpin,  273. 

127.  The  legislature  making  use  of  a  technical 
term,  its  meaning  must  be  ascertained* by  the 
common  law,  and  therefore  the  definition  of  mur- 
der, in  the  12th  section  of  the  criminal  law, 
passed  by  congress  April  30, 1790,  must  be  taken 
from  that  code.  U,  States  v.  Magiil,  1  Wash.  C. 
C.  46a 

128.  In  construing  the  revised  laws  of  Ver- 
mont, (1797,)  they  are  to  be  considered  as  con- 
temporaneous acts,  parts  of  one  system  of  law. 
Ashley  V.  Harrington,  1  Chip.  348. 

129.  The  statute  of  New  Jersey,  creating  the 
orphans'  court,  is  remedial,  and  is  to  be  liberally 
construed.     Wood  v.  Tollman,  Coxe,  153. 

130.  By  the  true  construction  of  the  act  cre- 
ating the  orphans'  court,  its  jurisdiction  is  not 
restricted  to  orphans  or  persons  under  21  years 
of  age.  ib. 

131.  The  term  ^'  purchaser, "  in  the  registrv 
act  of  Ohio,  means  a  purchaser  clothed  with 
legal  title.     Steele  v.  Spencer,  1  Pet.  552. 

132.  The  2d  section  of  the  act  of  congress  of 
March  3, 1803,  was  intended  to  confer  a  bounty 
on  a  numerous  class  of  individuals ;  and,  in  con- 
struing the  ambiguous  words  of  the  section,  it  is 
the  duty  of  the  court  to  adopt  the  construction 
that  will  best  effect  the  liberal  intentions  of  the 
legislature.     Ross  v.  Doe,  ib.  655. 

133.  The  3d  section  of  the  act  of  congress 
entitled  ^*  An  Act  to  provide  more  effectually  for 
the  punishment  of  certain  crimes,"  *&.c.,  passed 
March  3, 1825,  is  to  be  limited  to  the  laws  of  the 
several  states  in  force  at  the  time  of  ite  enact- 
ment.    U,  States  V.  Paul,  6  ib.  141. 

134.  The  act  of  March  30,  1802,  having  de- 
scribed what  should  then  be  considered  Indian 
country,  as  well  as  at  any  future  time,  when  ter- 
ritory should  be  purchased  of  the  Indians,  the 
carrying  of  spirituous  liquors  into  a  territory 
so  purchased,  after  March,  1802,  although  the 
same  should  be  inhabited  and  frequented  exclu- 
sively by  Indians,  would  not  b*  an  o&nee  within 


the  meaning  of  the  before-mentioned  act  of  con* 
gress,  so  as  to  subject  the  goods  of  the  trader, 
found  in  company  with  those  liquors,  U  for- 
feiture. American  Fur  Co.  v.  U.  S^tes,  2  ib. 
358. 

135.  Where  a  statute  prohibited  buying  or 
receiving,  of  a  slave,  **  any  coin  or  commoidity 
whatever,"  without  the  master's  consent,  it  was 
held,  that  the  word  *'  commodity"  included  all 
species  of  personal  property.  Bamett  v.  Powell^ 
Litt.  Sel.  Gas.  409. 

136.  The  34th  section  of  the  judiciary  act  of 
1789  applies  to  titles  to  real  estate,  and  other 
immovable  subjecte,  not  to  commercial  con- 
tracts.    Swift  V.  Tyson,  16  Pet.  1. 

137.  The  acte  of  congress  of  1818,  relating 
to  the  survey  of  Fort  Charlotte,  in  Mobile, 
and  the  act  of  May  26, 1824,  confirming  to  the 
city  of  Mobile  the  title  to  water  loto,  refer  to  the 
water  loto  as  they  were  then  known,  not  to  the 
front  loto.    Mobile  v.  Eslava,  ib.  234. 

138.  Land  extending  from  high-water  mark 
to  the  channel  of  the  river,  and  appurtenant  to 
fast  land  above  high  water,  granted  by  the  Span- 
ish government  and  confirmed  by  the  supreme 
couit,  was  held  not  to  pass  to  the  city  of  Mobile, 
under  the  act  of  congress  of  26th  of  May,  1824. 
MobiU  V.  HaUett,  ib.  261. 

139.  The  legal  meaning  of  the  term  '^  destroy," 
as  used  in  the  act  of  congress  punishing  with 
death  a  party  destroying  vessels,  is  to  unfit  the 
vessel  for  service,  with  mtent  to  defraud  the  un- 
derwriters beyond  the  hopes  of  recoverv  by  or- 
dinary means.  U.  States  v.  Johns,  1  Wash.  C. 
C.  363. 

140.  The  statute  of  South  Carolina,  of  1822, 
imposing  a  penalty  on  him  who  wilfully  put  into 
any  bale  of  cotton,  any  *^  stone,  wood,"  &c.,  or 
^  any  matter  or  thing  whatsoever,"  embraces  the 
putting  in  of  an  undue  quantity  of  water.  State 
V.  Holman,  3  M'Cord,  306. 

141.  The  Ist  section  of  the  stetute  against 
horse-racing  (1  R.  L.  222)  declared  all  racing, 
running,  pacing,  and  trotting  of  horses,  for  a 
bet,  public  nuisances,  punishable  by  fine  and  im- 
prisonment; the  2d  section  declares  that  the 
owner  of  every  horse  used  for  racing,  with  his 
privity  or  permission,  on  bet,  shall  forfeit  the 
value  of  the  horse.  Held,  that  keeping  a  horse 
for,  and  using  mm  in,  trotting  on  a  be^  was  not 
within  the  latter  section.  Van  Valkenhtrgh  v. 
Tarry,  7  Cow.  252. 

142.  A  barn  not  connected  with  the  mansion- 
house,  but  stending  alone  several  rods  distant 
therefrom,  is  an  **  outhouse,"  within  the  24th 
section  of  the  Connecticut  act  concerning  crimes 
and  punishmente.  State  v.  Brooks,  4  Conn, 
446. 

143.  And  oate,  rye,  and  corn,  the  produce  of 
the  owner's  farm,  lying  in  such  barn,  used  by 
him  for  the  keeping  of  his  hay,  as  also  grain  and 
cattle,  are  ^*  goods,  wares,  and  merchandise," 
deposited  therein,  within  the  same  section,     t^. 

144.  The  statute  of  North  Carolina,  1741,  c. 
35,  §  22,  does  not  impose  a  penalty  where  an 
overseer  is  entitled  to  leave  by  his  contract,  or 
may  be  turned  away.  Steed  v.  M*Rae,  1  Dev.  d& 
Bat.  435. 

145.  Under  the  Pennsylvania  statute  of  29th 
March,  1813,  fot  the  relief  of  sundry  landholders, 
&c.,  the  words  *<  legal  representatives  "  mean 
representatives  in  the  land  itself,  (by  a  purchaser 
uncjer  s  sheriff's  sale,  on  a  judgment  against  the 
landholder,)  and  not  the  administrator  of  such 
landholder.  Commonwealth  v.  Bryan,  6  S.  dc 
R.  81. 
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146.  Under  the  act  of  Vermont,  of  1817,  in- 
evitable necessity,  or  the  plaintiff's  own  act,  are 
the  only  excuses  for  a  defendant's  ram  being 
found  away  from  his  premises,  and  among  other 
sheep.  Hall  y.  Adams^  1  Aik.  166.  S.  G.  2  ib. 
130. 

147.  The  keeper  of  the  sheep,  though  he  is 
not  the  owner,  may  bring  an  action  under  the 
statute  against  the  owner  of  the  ram.  ib. 

148.  A  ground-rent  deed  b  an  instrument  in 
writing,  for  the  payment  of  money,  within  the 
Pennsylvania  act  of  28th  of  March,  1835,  §  2. 
Haiata  V,  Jfdton,  1  Miles,  340.  HUX  v.  Bram- 
Kail,  ib.  352. 

149.  Under  the  Pennsylvania  act  of  21st  of 
April,  1759,  the  exporting  of  condemned  slaves 
to  Delaware  is  prohibited.  Shuster  v.  Jisk^  11 
S.  &  R.  90. 

150.  To  elevate  and  enlarge  a  wooden  build- 
ing, so  as  materially  to  alter  its  character,  is  an 
indictable  offence,  under  the  Pennsylvania  act 
of  6tb  of  June,  1796,  and  such  indictment  lies 
against  the  tenant,  if  he  erected  the  building. 
Douglass  V.  Commonwealth,  2  Rawle,  262. 

151.  The  Pennsylvania  statute  of  6th  of  April, 
1802,  respecting  Connecticut  claimants,  inter- 
preted.   Coolbaugh  V.  Rempublicam,  4  Teates,  493. 

III.  Of  Repeals  of  Statutes,  amd  what  toiU  operate 
as  a  Repeal  or  Revhor  of  a  Statute, 

152.  Affirmative  as  well  as  negative  statutes 
have  the  effect  to  repeal  a  former  law,  without 
express  words  of  repeal,  if  in  substance  incon- 
sistent therewith.  Adams  v.  Ashhy,  2  Bibb,  96- 
Moore  v.  Vance,  1  Ham.  10.  West  v.  Pine,  4 
Wash.  C.  C.  691.  Morrison  v.  Barksdale,  Har- 
per, 101.    But  see  State  v.  Taylor,  2  M'Cord,  483. 

153.  But  where  the  provisions  of  a  precedent 
statute  are  not  incompatible  with  those  of  a  sub- 
sequent one  in  pari  materia,  it  is  not  repealed 
by  construction.  Brown  v.  Miller,  4  J.  J.  Marsh. 
474. 

154.  Nor  does  a  statute  repealing  all  former 
acts  within  its  purview  repeal  the  provisions  of 
former  laws  as  to  cases  not  provided  for  by  the 
repealing  statute.  Payne  v.  Conner,  3  Bibb, 
180. 

155.  A  repealing  clause  in  a  statute  may  be 
valid,  although  every  other  clause  of  the  statute 
is  unconstitutional.  Ely  v.  Thompson,  3  A.  K. 
Marsh.  70. 

156.  The  law  does  not  favor  repeals  by  impli- 
cation. Loker  V.  Brookline,  13  Pick.  342,  348. 
Haynes  v.  Jenks,  2  ib.  172,  176. 

157.  Where  a  penal  statute  is  repealed,  or  so 
modified  as  to  exempt  a  class  from  its  operation, 
violations  committed  before  the  repeal  are  also  ex- 
empted, unless  specially  reserved,  or  unless  some 
private  right  is  divested  thereby.  Commonwealth 
V.  Welsh,  2  Dana,  330.  Road  in  Ha^ld,  4 
Teates,  392.  Atto  v.  Commonwealth,  2  Virg. 
Cas.  382.  State  v.  Tombeckbee  Bank,  1  Stew. 
347.  Commonwealth  v.  Leftwich,  5  Rand.  657. 
Anon.  1  Wash.  C.  C.  84. 

158.  Where  an  offence  is  made  felony  by 
statute,  and  the  statute  is  aderwards  repealed,  no 
proceedings  can  be  had  after  that  time  for  an 
offence  committed  under  it,  unless  the  repealing 
statute  have  a  proviso  authorizing  the  proceed- 
ings. Nor  does  it  vary  the  rule,  that  the  repeal- 
ing statute  has  a  clause  describing  the  offence, 
and  prescribing  the  punishment,  in  all  respects 
the  same  with  the  statute  repealed.  Scott  v. 
Commonwealth,  2  Virg.  Cas.  54.  StaU  v.  Cole, 
2  M'Cord,  1. 


159.  If  the  law  under  whieh  a  conviction  takes 
place  be  repealed  without  any  saving  provision 
a#  to  pending  prosecutions,  sentence  cannot  b« 
awarded  upon  such  conviction.  Commtrnwealtk 
V.  Marshall,  11  Pick.  350. 

160.  The  repeal  of  a  statute  giving  a  penalty 
after  judgment  for  the  plaintiff,  in  an  action  for 
such  penalty,  and  before  the  review  of  the  action 
by  the  defendant,  takes  away  the  plaintiff  s  right 
of  action,  and  the  defendant  is  entitled  to  judg- 
ment on  the  review.  Lewis  y.  Foster,  1  N 
Hamp.  61. 

161.  While  a  convict  was  liable  to  additional 
punishment,  in  consequence  of  having  been  twice 
sentenced,  another  statute  was  passed,  by  which 
a  convict  was  so  liable  only  in  case  of  having 
been  twice  discharged.  Before  his  discharge, 
the  latter  statute  was  repealed.  It  was  held,  that 
the  latter  statute  only  suspended  the  prisoner's 
liabilitv  during  its  continuance,  and,  after  its  re- 
peal, he  remained  liable  as  before.  Common- 
wealth V.  Getchdl,  16  Pick.  452. 

162.  Where  a  statute  declares  that  the  penalty 
for  a  certain  offence  shall  be  sued  for  by  a  com- 
mon informer,  and  a  subsequent  statute,  that  it 
shall  be  sued  for  by  the  overseers  of  the  poor  ex- 
clusively, during  the  existence  of  which  last 
statute  the  offence  is  committed,  and  then  anoth- 
er statute  repeals  the  second,  so  far  as  it  excludes 
persons  other  than  the  overseers  from  suing, 
held,  that  this  does  not  restore  the  right  of  the 
common  informer  to  prosecute  for  the  offence 
committed  between  the  passing  of  tiie  second 
and  third  statutes ;  but  the  overseers  alone  could 
SU&     Vanvalkenburgh  v.  Torrey,  7  Cow.  252. 

163.  A  statute  imposing  a  new  penalty  for  an 
offence  repeals,  by  implication,  so  much  of  a 
former  statute  as  establishes  a  different  penalty. 
mchols  V.  Squire,  5  Pick.  168. 

164.  Where  a  statute  prohibited  an  act,  and  im- 
posed a  penalty  upon  the  person  committing  the 
same,  to  be  recovered  by  an  action  of  debt,  and 
a  subsequent  statute  made  the  offence  an  indiot- 
able  one,  and  the  offender  liable  to  a  fine,  it  was 
held,  that  the  latter  statute  repealed  the  £>rmer. 
Buekallew  v.  Ackerinan,  3  Halst.  48. 

165.  A  statute  imposing  a  penalty  for  the  com- 
mission of  an  offence  is  repealed  by  a  subsequent 
statute,  imposing  a  less  penalty  for  the  commis- 
sion of  a  higher  grade  of  the  same  offence.  Smith 
V.  State,  1  Stew.  506. 

166.  The  repeal  of  a  statute  cannot  divest  any 
right  already  vested  under  it.  Den  v.  Robinson^ 
2  South.  689.  Naught  v.  O'JVeo/,  Breese,  Appu 
29.  M'Mechen  v.  The  Mayor,  2  Ear.  &  J.  41. 
Taylor  y.  Rushing,  2  Slew.  160. 

167.  'The  Kentucky  statute,  subjecting  free 
persons  of  color  to  corporal  punishment  for 
raising  the  hand  in  opposition  to  a  white  person, 
is  repealed  by  the  statute  **to  suppress  riits,*' 
6ui.     Ely  V.  Thompson,  3  A-  K.  Marsh.  70. 

168.  The  MassachusetU  statute  of  1817,  c.  50, 
providing  that  prosecutions  on  the  by-laws  of 
Boston  may  be  in  the  name  of  the  commonwealth, 
is  not  repealed  by  the  act  by  which  the  town  of 
Boston  was  incorporated  as  a  city.  Cffmanan- 
wealth  V.  Worcester,  3  Pick.  462. 

169.  The  general  statute  of  Massachusetts  of 
1804,  c.  83,  **  directing  the  mode  of  attaching  on 
mesne  process,  and  selling  by  execution  shares 
of  debtors  in  incorporated  companies,'*  was  held 
to  repeal  a  different  provision  for  the  same  ob* 
ject  m  a  prior  statute  incorporating  a  turnpike 
company.     Howe  v.  Starkweather,  17  Mass.  240. 

170.  But  a  particular  provision  in  an  act  of  in- 
corporation, pubaequent  to  such  geiierM  •tatvte 
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wpon  the  mme  fUbject,  was  held  to  supersede 
the  general  proyision.  TUeamb  r.  United  In*. 
Co.  8  Mass.  327. 

171.  The  Kentucky  act  of  1796,  to  reduce  into 
one  those  acts  subjecting  lands  to  sale  for  the 
payment  of  debts,  does  not  repeal  the  4th  section 
of  the  act  of  1792,  on  the  same  subject.  Moore 
T.  MiUer,  1  Litt.  356. 

172.  The  act  of  the  2d  of  April,  1829,  does  not 
repeal  the  11th  section  of  the  act  of  the  25th  of 
March,  1824,  concerning  forgery  on  banks.  Dretb 
y.  Commonwealth^  1  Whart  279. 

173.  The  Pennsylyania  act  of  the  7th  of  Feb- 
ruary, 1812,  is  not  intended  to  repeal  the  act  of 
the  22d  of  September,  1794.  Moyer  y.  Oross,  2 
Pennsyl.  171. 

174.  The  act  of  1622,  of  South  Carolina,  does 
not  repeal  that  part  of  the  act  of  1808  which  fixes 
the  times  for  the  elections  of  sheriffii.  SUUe  v. 
Dwani^  Harper,  319. 

175.  The  act  of  South  Carolina  of  1778,  re- 
quiring justices  of  the  peace  to  sirn  a  roll  in  the 
office  of  the  secretary  of  state,  before  exercising 
their  offices,  is  yirtually  repealed.  Morrison  y. 
Bnrksdaley  ib.  101. 

176.  If  a  statute  be  repealed,  and  the  repealing 
act  itself  be  afterwards  repealed,  the  original  act 
is  reyiyed.    Doe  y.  Miylor,  2  Blackf.  32. 

177.  If  a  reyising  statute  embrace  all  the  pro- 
yisions  of  antecedent  laws  on  the  same  subject, 
and  reduce  them  to  one  system,  such  reyising 
statute  yirtually  repeals  the  statutes  reyised, 
without  any  express  proyision  to  that  effect. 
Oooienow  r.  ButtrttJc^  7  Mass.  140.  BnrUett  y. 
King,  12  Mass.  537,  545.  Ashley,  atppeUnnt,  4 
Pick.  21,  23.  CommonwemUk  y.  CooUy,  10  Pick. 
39. 

178.  So,  where  a  statute  ooyers  the  whole  sub- 
ject-matter of  an  English  statute  adopted  here. 
Mason  y.  Wakey  1  Pick.  458. 

179.  And  where  some  parts  of  a  reyised  stat- 
ute are  omitted  in  the  reyisinff  statute,  they  are 
not  to  be  reyiyed  by  construction,  but  are  to  be 
considered  as  annulled.  EUis  y.  Paige,  1  Pick. 
43,45.  RuUandy.Mendonyih.lQi.  Blackburn 
y.  fFalpoU,  9  ib.  97. 

180.  Wbereyer  the  legisiature  of  Maine  appear 
to  haye  reyised  the  subject-matter  of  any  statutes 
c^  Massachusetts,  and  enacted  such  proyisions 
as  they  deemed  suitable  to  tiie  wants  of  the  peo- 
ple of  this  state,  the  former  statutes  are  to  be 
considered  as  no  longer  in  force  here,  though 
not  expressly  repealed.  Totole  y.  Marrett,  3 
Greenl.  22. 

181.  The  reyiyal  of  an  act  of  congress  may 
depend  upon  a  future  contingent  eyent,  to  be 
made  known  by  proclamation.  T%e  Aurora,  7 
Cranch,  380. 

182.  Where  an  act  is  reyiyed,  it  is  reyiyed  in 
that  form,  and  with  that  effect,  which  it  had  at 
the  moment  when  it  expired,  t^. 


IV.    Qf  Public  and  PriwUe  JicU^  and  of  ptsading 

Statutes. 

183.  To  oonstitate  a  statute  a  pubHo  act,  it  m 
not  necessary  that  it  should  be  equally  applioable 
to  all  parts  of  the  etote.  It  is  sufficient  if  it  ex- 
tends to  all  persons  within  the  territorial  limits 
deecribed  in  the  statute.  Pisree  y.  Kimball^  9 
Greenl.  54. 

184.  If  a  statute  contains  proyisions  of  a  pn* 
yate  nature,  as  to  faicorporate  a  bonk,  Ac,  yet 
if  it  contains  also  proyisions  fbf  the  forfeiture 
of  penalties  to  the  stale,  or  Ibr  Ae  pttnishmeiit 
of  public  offenees  in  reltfien  to  mkA  hnk,  it  iv  ft 
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public  statute.     Case  of  Charles  Rogers,  2  ib 
303. 

185.  The  statute  incorporating  the  Bank  of  the 
United  States  is  a  public  statute,  ib. 

186.  An  act  to  tax  bank  stock  is  a  public  act. 
Den  y.  Helmes,  2  Penn.  1050. 

187.  The  statutes  of  Massachosetta  incorpo- 
rating banks  in  Maine,  and  in  force  at  the  time 
of  the  separation,  being  recognized  in  the  public 
statutes  of  Maine  for  the  regulation  of  banking 
corporations,  are  thereby  become  public  statutes, 
and  may  be  proyed  by  a  printed  copy.  Case  of 
James  M.  Rogers,  2  Greenl.  301. 

188.  The  act  of  the  territory  of  Missouri,  ap- 
proyed  January  31, 1817,  incorporating  the  Bank 
of  Missouri,  is  a  public  law,  although  not  signed 
by  the  president  of  the  legislatiye  council.  Doug* 
lass  y.  Bank  of  Missouri,  1  Mis.  24. 

189.  In  Massachusetta,  acta  creating  public 
corporations  in  the  commonwealth,  whether  sole 
or  aggregate,  are  public  statutes  of  which  the 
coorta  are  judicially  informed ;  but  private  cor- 
porations, and  those,  whether  public  or  priyato, 
which  exist  by  the  law  of  any  other  state,  or 
within  any  foreign  jurisdiction,  must  be  proyed 
by  satisfactory  eyidence,  like  any  other  material 
fact  in  issue.  Portsmouth  Ldtery  Co.  y.  Walsot^ 
10  Mass.  91,  92. 

190.  Acta  prescribing  the  limita  of  counties 
and  towns  are  public  acts,  of  which  the  court  are 
bound  judicially  to  take  notice.  CommtonweaUk 
y.  Springfield,  7  ib.  9. 

191.  The  North  Carolina  act  of  1833,  o.  144, 
concerning  trees,  is  a  public  statdte,  and  need 
not  be  recited.    StaU  y.  Cobb,  1  Dey.  dt  Bat.  115. 

192.  The  act  to  incorporate  the  city  of  St. 
Louis  is  not  a  public  adt.  Loper  y.  Tho  Maiyor^ 
1  Mis.  681. 

193.  A  printed  statute,  containing  a  priyato 
act,  may  be  giyen  in  eyidence  agamst  one  in 
whose  fayor  it  was  passed^  Duncmn  y.  Dnboys^ 
3  Johns.  Cas.  125. 

194.  In  pleading  an  act  of  the  legislature,  the 
title  thereof  need  not  be  set  forth.  Eekert  y. 
Head,  1  Mis.  593. 

195.  Where  a  former  judgment,  under  the 
Vermont  law,  by  *<  appraisement  of  lands  on  ex« 
ecution,"  was  pleaded,  it  was  held,  that  the 
Vermont  proceeding  being  unknown  to  the 
course  of  the  common  law,  the  Vermont  stat- 
ute should  be  set  forth.  Holmes  y.  BroughUm^ 
10  Wend.  75. 


8UNDAT. 

1.  No  judicial  act  can  be  done  on  Sunday,  at 
common  law :  therefore  an  award  made  and 
published  on  Sunday  is  yoid.  Story  y.  Elliot,  8 
Cow.  27. 

2.  A  seryice  of  notice  of  a  motion  in  a  cause, 
made  on  a  Sunday,  was  held  irregular  and  yoid. 
Field  y.  Park,  20  Johns.  140. 

3.  A  citation,  on  a  petition  of  selectmen  of  a 
town,  for  the  remoyal,  by  a  turnpike  company,  of 
t  gate,  is  "  a  piocess  "  within  the  statute  of  1801, 
and,  as  such,  cannot  be  seryed  after  snnset  of 
Saturday  eyening.  But,  though  the  citatioft 
abate,  the  court  may  retain  the  petition,  and 
order  notice.  Cavendish  y.  Wethenfisld  Turn- 
pike Co.  2  Verm.  531. 

4.  A  writ  of  inquiry  of  damages  cannot  be 
executed  on  Sunday:  nor  can  the  jury,  who 
haye  been  empanelled  on  Saturday,  and  heard 
Um  allegations  and  proofb  of  the  parties  before 
12  o'cUefc  U  Might,  aeiess  the  dimwgei  and 
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dalirer  their  verdict  to  the  sheriff  on  Sundaj. 
BuUer  t.  Kdsey^  15  Johns.  177. 

5.  A  transfer  of  personal  property,  made  on 
Sunday,  was  held  valid,  in  New  York,  the  stat- 
ute (1  R.  S.  676,  §  71)  having  no  reference  to 
mere  private  contracts.  BoynUm  ▼.  Po^^t  13 
Wend.  425. 

6.  A  sale  or  exchange  of  horses,  attended  with 
circumstances  which  usually  attend  those  ex- 
changes, is  a  secular  labor  or  employment  within 
the  Sunday  statute.  The  court  will  not  enforce 
such  a  contract.  Nor  can  an  action  be  main- 
tained on  a  warranty  on  such  sale  or  exchange. 
Lyon  V.  Strongy  6  Verm.  219. 

7.  Continuing  a  cause  over  from  Saturday  to 
Monday  is  not  aeepine  a  court  open  on  the  Sab- 
bath, within  the  meaning  of  the  New  York  stat- 
ute.    VandtrtMrker  v.  PeopUj  5  Wend.  530. 

8.  In  New  York,  where  the  20th  day  of  the 
rule  to  plead,  happens  on  Sunday,  the  defendant 
has  the  whole  of  the  next  day  to  plead  in.  Borst 
▼.  Cfrmn,  ib.  84. 

9.  Where  a  statute  declares  that  an  act  shall 
be  done  within  a  certain  number  of  days,  Sunday 
must  be  counted  as  one,  though  it  happens  to  be 
the  last;  and,  in  such  case,  a  performance  of  the 
act  on  the  Monday  following  will  not  be  a  com- 
pliance with  the  statute.  Ex  parte  Dodgs,  7  Cow. 
147. 

10.  A  writ,  which  appears  from  the  teste  to 
have  been  issued  on  Sundav,  will  be  deemed 
void,  unless-  facts  be  proved  which  would  au- 
thorize its  issuance  on  that  day  under  statute 
provisions.    Haynes  v.  Sledge^  2  Port.  530. 

11.  Where  a  emnas  ad  respondendum  was  re- 
turnable on  Sunday,  putting  in  special  bail, 
though  without  knowledge  of  the  defect,  is  a 
waiver  of  it.     Wright  v.  Jeffrey^  5  Cow.  15. 

18.  Under  the  I^w  Hampshire  statute  of  De* 
oember  24, 1799,  a  service  of  civil  process  upon 
the  Lord's  dav  is  illegal,  and  the  day,  within  the 
meaning  of  that  act,  includes  the  24  hours  be- 

finning  and  ending  at  midnight.   Shaw  v.  Dodge, 
N.  Hamp.  462. 

13.  The  Lord's  day,  on  which  service  of  civil 
process  is  prohibited  by  the  Connecticut  statute, 
comprises  the  solar  day  only.  Fox  v.  Jibel,  2 
Conn.  541. 

14.  The  letting  of  a  carriage  for  hire  on  Sun- 
day,  from  a  belief  that  it  was  to  be  used  in  a  case 
of  necessity  or  charity,  when  in  fact  it  was  not 
so  used,  is  not  an  offence  within  the  Connecticut 
statute  of  October,  1814,  o.  17.  Myers  v.  State, 
1  ib.  502. 

15.  Under  the  Pennsylvania  act  of  April  22, 
1794,  a  conviction  for  doing  business  on  the  Sab- 
bath is  good,  though  it  does  not  state  the  time 
when,  or  place  where,  the  work  was  done.  Com- 
monwealth V.  Wolf,  3  S.  A;  R.  48. 


SURETY. 

I.    In  general, 

II.    Rights  of  Sureties  against  Principals  and 
Others, 

III.  JJabiUties  of  Co-sureties, 

IV.  Defence  and  Disdkarge  of  Sureties, 
V.    Pleading  and  Emdence, 

I.    In  general. 

1.  A  creditor  may  first  resort  to  a  surety  for 
the  payment  of  his  debt,  without  aj^lying  to  the 
principal.     Qeddis  v.  Hawk^  1  WatU,  260. 


2.  One  who  sets  himself  forth  in  a  contract  as 
principal,  when  he  is  in  reality  only  surety,  is 
held  to  be  a  principal,  in  law.  Spngg  v.  Bank 
of  Mount  Pleasant,  10  Pet.  257. 

3.  The  delivery  of  a  chattel,  by  a  purchaser,  to 
one  who  has  become  bis  surety  for  ihe  purchase 
money  is  valid ;  and  the  surety  may  resume  his 
possession,  after  allowing  the  purchaser  to  retain 
possession  until  the  terms  of  agreement  are  com- 
plied with.  Ferguson  v.  Umon  Furnace  Co.  <) 
Wend.  345. 

4.  A  surety  cannot  ask  the  use  of  the  securi- 
ties and  remedies  of  the  creditor,  to  enforce  pay- 
ment against  the  principal,  without  tendering  an 
indemnity  against  all  costs  and  expenses;  and 
when  be  has  been  offered  by  the  principal  the 
benefit  of  the  remedies  he  possessed,  he  is  with- 
out excuse.     Beardsley  v.  Warner,  6  ib.  610. 

5.  If  the  holder  of  a  bill,  transferred  to  him 
as  collateral  security  for  indorsing  another  bill, 
pays  this  last  bill,  without  due  notice  of  its  dis- 
honor,  such  payment  is  gratuitous,  and  he  can- 
not recover  upon  the  bill  pledged  to  him  as  col- 
lateral security.  BacheUor  v.  Priest,  12  Pick. 
399. 

6.  Where  a  debtor,  who  sues  on  two  acconnts, 
one  of  which  is  guarantied  and  the  other  not, 
makes  a  payment,  without  appropriating  it  to 
either,  the  creditor  is  not  bound  so  to  apply  the 
money  as  first  to  relieve  the  surety,  but  maj 
apply  it  to  which  he  pleases.  Brewer  v.  Knapp^ 
1  ib.  332. 

7.  A  suretv  for  the  good  conduct  of  a  cashier 
of  a  bank  who  had  been  reappointed  to  that  of- 
fice,  but  before  his  reappointment  had  embezzled 
the  money  of  the  company,  and  afterwards,  be- 
fore an  examination  by  the  directors  into  the 
state  of  their  cash,  had  borrowed  money  as  such 
cashier,  which  he  placed  in  the  bank,  and  thus 
concealed  his  prior  defalcation,  and,  after  such 
examination,  took  out  the  moj^ey  and  repaid 
those  of  whom  he  had  borrowed  it,  was  held 
liable  on  his  bond,  upon  the  ground  that  the 
money  thus  borrowed,  when  placed  in  the  bank, 
became  the  property  of  the  company.  Ingrahaw^ 
V.  Maine  Bank,  13  Mass.  208. 

8.  Where  a  guardian  was  removed,  and  neg^ 
lected  to  settle  his  account  in  the  probate  court, 
it  was  held,  that  an  administrator  of  one  of  his 
sureties  might  settle  it.  Curtis  v.  Bailey,  1  Pick. 
198. 

9.  Under  the  Alabama  statute  of  1819,  judg- 
ment, on  motion,  a^inst  the  sureties  of  a  sheriff, 
may  be  had  on  notice  to  the  sheriff  only.  Ji'eaU 
V.  CaldweU,  3  Stew.  134. 

10.  An  action  will  lie  against  a  sheriff  and  his 
sureties  jointly,  on  his  official  bond,  without  first 
bringing  a  separate  suit  against  the  sheriff.  Gov- 
ernor V.  Perkins,  2  Bibb,  395. 

11.  Sureties,  in  a  bond  given  to  a  sheriff  for 
the  faithf\il  conduct  of  his  deputy,  are  liable  for 
the  deputy's  misconduct  in  embezzling  money 
collected  by  him  on  a  precept  which  comes  into 
his  hands  while  the  sheriff  is  in  office,  although 
the  money  is  collected  and  embezzled  ailer  the 
sheriff  has  resigned,  the  sheriff  being  liable  to  a 
creditor.     Larned  v.  Mien,  13  Mass.  295. 

12.  Where  a  coroner  has  returned  that  he  has 
made  the  money  on  an  execution  directed  to 
him,  judgment  may  be  obtained  against  him,  but 
not  against  his  sureties  without  notice,  under  the 
acts  of  Tennessee  of  1801,  c.  7,  §  5,  and  1803, 
c.  18.    Metealf  v.  Coroner,  1  Overt.  61. 

13.  The  sureties  of  a  constable  mnst  be  sued 
on  the  bond.  Boyd  v.  Rose^  1  South.  230.  Jtfol- 
lock  ▼.  Aoio,  2  Penn.  533. 
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14.  An  action  cannot  be  maintained  on  an  ad- 
ministration bond  against  a  surety,  for  a  neglect 
by  the  administrator  to  pay  over  a  distribatiTe 
share,  until  after  demand.  Paine  ▼.  Mafit,  11 
Pick.  496. 

15.  The  Ohio  statute  of  1834,  requiring  the 
liquidation  of  the  accounts  of  the  executor  or  ad- 
ministrator previous  to  proceeding  against  his 
sureties,  does  not  apply  to  suits  commenced  be- 
fore the  law  went  into  operation.  Tretuwer  of 
Gvsnissy  ComUy  v.  Lminingy  7  Ham.  (Fart  1st,) 
266. 

16.  An  action  may  be  maintained  against  sure- 
ties in-  a  guardian's  bond,  without  first  having 
the  amount  due  liquidated  by  action  against  the 
guardian.   State  v.  Humphrey^  7  Ham.  (Part  1st,) 

17.  Where  one  signed  a  note  as  surety,  and 
died,  and  the  note  was  proved  and  allowed  before 
the  commissioners  of  insolvency  in  the  estate  of 
the  deceased  surety,  but  no  part  paid  by  the  in- 
testate or  his  administrator,  held,  that  tJie  ad- 
ministrator could  not  maintain  an  action  against 
the  principal.     Hoyt  v.  WU/dntanj  10  Pick.  31. 

18.  But  where  tLe  intestate  signed  a  note  as 
principal,  with  B,  as  surety,  for  the  benefit  of 
the  payee,  who  negotiated  it,  and  afterwards,  B, 
the  surety,  paid  the  note,  and  had  it  allowed  to 
him  by  the  commissioners  of  insolvency  on  the 
intestate's  estate,  held,  that  the  administrator 
could  bring  an  action  against  the  payee  ',  the 
surety  being  considered  as  paying  as  agent  of 
the  intestate  or  the  administrator,  ib. 

19.  In  scire  facias  against  A  and  B,  sureties 
on  a  writ  of  error  bond,  A  appeared  and  pleaded 
separately ;  after  verdict  against  him,  judgment 
cannot  be  entered  against  him  alone ;  final  judg- 
ment should  be  entered  agrainst  both.  Brakan  v. 
Johnson,  1  Stew.  189. 

20.  A  surety  for  the  jail  liberties  has  no  right 
to  surrender  his  principal  to  close  confinement. 
£x  parte  Badgley,  7  Cow.  472. 

21.  A  bond  given  by  a  postmaster,  with  sure- 
ties, for  the  performance  of  his  official  duties, 
does  not  constitute  a  binding  contract,  until  ap- 
proved and  accepted  by  the  postmaster-general. 
PostmastST'Oeneral  v.  fforvetlf  Gilpin,  Iw. 

22.  An  appeal  bond,  entered  into  by  sureties 
only,  is  obligatory  on  tbem.  Harrison  v.  Bank 
of  Kentucky,  3  J.  J.  Marsh.  375. 

23.  Suits,  against  sureties  to  a  writ  of  error 
bond,  may  be  maintained  without  first  proceed- 
ing against  the  principal.  Reynolds  v.  Rogers,  5 
Ham.  169. 

24.  Where  a  judgment  is  reversed,  and  a  cor- 
rected judgment  is  rendered  in  the  appellate 
court,  the  sureties  in  the  error  bond  are  liable  for 
the  amount  of  such  corrected  judgment.  Sanders 
V.  Rives,  3  Stew.  109. 

25.  Where  special  bail  of  the  principal  debtor 
is  compelled  to  pay  the  debt,  he  cannot  recover 
the  amount  paid  of  the  surety.  SmiUi  v.  Bing, 
3  Ham.  33. 

26.  It  is  not  necessary  that  a  creditor  should 
establish  his  debt  by  a  judgment,  in  order  to 
maintain  a  suit  against  a  commissioner  of  insol- 
vents, in  Ohio,  and  his  sureties,  on  their  official 
bond.     State  v.  Sherman,  ib.  507. 

27.  Where  a  surety  gives  notice,  under  the 
statute  of  Ohio,  to  the  creditor  to  sue,  it  is  not 
necessary  to  sue  the  principal  separately,  nor  is 
it  a  compliance  with  the  statute  to  sue  the  surety 
alone.  The  principal  must  either  be  sued  sepa- 
rately, or  joined  with  the  surety.  Starling  v. 
Butt/iu,  2  ib.  303. 

28.  A  and  B  executed  a  joint  and  several  bond 


to  C,  who  obtained  several  judgments  agunst 
them,  which  were  each  superseded  by  them  with 
D  and  E  as  their  supersedere.  After  the  judg- 
ments had  been  thus  superseded,  B  paid  a  con- 
siderable part  of  the  debt,^  and,  by  an  arrange- 
ment with  C,  issued  for  his  use  a  fieri  facias  on 
the  supersedeas  judgment  of  A,  against  him  and 
his  superseders.  The  fieri  facias  was  laid  on 
the  property  of  A,  Which  was  sold  by  the  sheriff. 
The  fieri  facias,  thus  executed,  was  quashed  by 
the  coanty  court;  and,  on  exceptions,  it  was  held, 
that  the  court  erred  in  so  doing,  the  execution 
having  been  correctly  issued  as  to  the  balance 
due  C,  though,  so  far  as  it  concerned  B's  interest, 
even  considering  him  the  surety  of  A,  the  court 
was  correct.  HoUingstDortk  v.  Floyd,  2  Har.  dt 
Gill,  87. 

29.  Where  a  creditor  proceeded  against  the 
principal  to  nulla  bona,  it  was  held,  in  an  action 
against  the  surety,  that,  although  the  officer  had, 
by  his  proceedings,  rendered  himself  liable,  the 
plaintiff  was  not  bound  to  proceed  against  the 
officer  on  such  liability,  but  that  the  action  was 
rightly  brought  against  the  surety.  Leonard  v. 
Gtddings,  9  Johns.  355. 

30.  A  vessel  was  consigned  by  A  to  B,  to  be 
loaded,  on  A's  account,  with  a  carffo  to  be  pur- 
chased by  B,  for  the  price  of  which  he  was  to 
draw  bills  of  exchange  on  A  or  C,  and  C  under- 
took to  honor  bills  drawn  on  him  on  account  of 
such  shipment.  Held,  that  C  was  responsible 
only  for  bills  drawn  directly  on  himself,  and  not 
for  the  payment  of  bills  drawn  on  A ;  and  B 
having  drawn  several  bills  on  C,  which  were  all 
paid,  afterwards,  without  consulting  or  advising 
C,  drew  two  bills  on  A,  which  were  protested  for 
non-payment,  and,  nearly  two  years  after  the  pro- 
test of  these  bills,  drew  bills  on  C  for  the  bal- 
ance due  on  the  transaction,  including  the  two 
protested  bills,  damages,  and  interest.  Held,  that 
the  bills  drawn  on  U,  after  such  a  lapse  of  time, 
were  without  authority,  the  delay  being  a  waiver 
of  all  right  in  B  to  draw  on  C.  Lanuse  v.  Bar- 
ker, 10  lb.  312. 

31.  A  and  B  addressed  a  letter  of  credit  to  C, 
saying, "  If  D  wishes  to  take  goods  of  you  on  cred- 
it, we  are  willing  to  lend  our  names,  as  security, 
for  any  amount  he  may  wish."  This  letter  does 
not  extend  beyond  the  delivery  of  the  first  parcel 
of  goods  by  C  to  D ;  and  if  D,  having  obtained 
and  paid  for  several  parcels  of  goods,  afterwards 
takes  another  parcel,  and  fails  in  the  payment, 
A  and  B  will  not  be  liable.  Rogers  v.  Warner,  8 
ib.  119. 

32.  Where  lands  are  conveyed  as  security,  the 
rents  and  profits  pass  to  the  surety,  and  cannot 
be  recovered  of  him  until  the  principal  debt  is 
paid.     SelUck  v.  Mvnson,  2  Aik.  150. 

33.  Where  a  promissory  note  was  paid  by  a 
surety,  the  guarantor  was  held  not  liable  for  con- 
tribution.    Itongley  v.  Griggs,  10  Pick.  121. 

34.  Where  the  provisions  of  the  testator's  will 
were  construed  to  extinguish  the  debt  of  his  son, 
as  principal  in  a  bond,  in  which  the  testator  and 
defendant  were  co-sureties,  and  which  had  been 
paid  by  the  testator,  held,  that  the  testator's 
administrator  with  the  will  annexed  could  not 
recover  in  an  action  for  contribution  against  the 
testator's  co-surety,  the  defendant  in  the  action. 
Hobart  v.  Stone,  ib.  215. 

35.  A  letter  of  credit  addressed  by  A  to  B,  to 
deliver  goods  to  C,  is  not  assignable ;  and  if  B 
deliver  a  part  of  the  goods  himself,  and  procure 
others  to  deliver  the  residue,  A  is  liable  only  fbr 
those  delivered  by  B.  Robbins  v.  Bingham,  4 
Johns.  476. 
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96.  In  an  ftotkm  of  vonej  had  and  receiTed, 
against  the  maker  of  a  note,  who  haa  improperly 

S)t  it  back  into  his  possession,  the  sureties  on 
e  note  need  not  be  joined.    Vemuntt  StaU  Bmmk 
V.  Stoddard,  1  Chip.  157. 

37.  A  defendant  may  be  ordered  to  giTe  sure- 
ties for  i^d  behsTior,  after  he  has  been  acquitted 
on  an  mdictment.  Respubliea  v.  Dtmagan,  2 
Teates,  437.  Vide  Bond,  122.  Peoplt  t.  Ber- 
iMT,  13  Johns.  383. 

38.  An  agreement  between  A  and  B,  as  the 
sole  contracting  parties,  was  signed  by  them,  and 
by  C,  who  added  the  words,  ^*  as  security,"  to  his 
name.  Held,  that  C,  who  was  the  second  sisner, 
was  the  surety  of  A,  the  first  signer,  and  was 
jointly  bound,  with  him,  to  perform  the  stipulap 
tion  of  the  contract.  Thcinas  y.  Gumner^  7 
Wend.  43. 

II.    Rights  of   Sureties  against  Principals  and 

Others. 

39.  A  surety,  when  the  debt  for  which  he  is 
liable  becomes  due,  may  at  once  pay  the  debt, 
and  have  his  remedy  against  the  principal,  with- 
out notice  or  demand.  OiUin  y.  Grsemeaf,  3  N. 
Hamp.  270.     WUliams  v.  WiUiams,  5  Ham.  444. 

40.  But  where  payment  is  made  in  small  sums 
at  different  times,  a  right  of  action  for  each  sepa- 
rate payment  does  not  accrue  without  notice  or 
demand,  ib. 

41.  A  surety,  who  pays  money  yoluntarily,  on 
a  judgment  absolutely  barred,  loses  his  remedy 
against  his  principal ;  but  if  the  judgment  can  be 
in  any  way  enforced,  the  payment  is  not  volun- 
tary.    Randolph  v.  Randolph,  3  Rand.  490. 

42.  A  surety  may  maintain  an  action  on  the 
case,  against  bis  principal,  for  payment  of  the 
proper  debt  of  the  principal.  Buncs  v.  Bunes^ 
kirby,  137. 

43.  If  a  surety  pays  the  money  due  from  his 
principal,  taking  from  the  creditor  an  assignment 
of  the  contract  and  of  the  collateral  assurances, 
it  is  no  extinguishment  of  the  security,  but  he 
succeeds  to  all  the  rights  of  the  creditor  against 
the  principal.  J^orton  y.  Souls,  2  Greenl.  341. 
Powell  y.  Smith,  8  Johns.  249.  Pigou  v.  French, 
1  Wash.  C.  C.  278. 

44.  Thus,  where  the  principal  had  executed  a 
mortgage  to  the  creditor,  conditioned  for  the  pay- 
ment of  the  debt  by  him,  and  the  surety  paid  the 
debt,  and  took  an  assignment  of  tlie  mortgage,  it 
was  holden,  that  the  surely  might  enter  and  hold 
the  land  in  mortgage  for  the  debt.  J^orton  y. 
Soule,  2  Greenl.  341. 

45.  A  surety  has  no  right  of  action  against  his 
principal  merely  because  the  debt  is  not  paid  as 
soon  as  it  is  due  ;  nor  until  he  has  either  paid  it, 
or  procured  the  discharge  of  the  principal  by  as- 
suming the  payment  himself.  IngaUs  y.  Dennett, 
6  Greenl.  79. 

46.  Therefore,  where  one,  haying  effects  of 
another  in  his  hands,  and  being  also  his  surety  in 
a  note  overdue,  was  summoned  as  his  trustee  in 
a  foreign  attachment,  and  then  was  compelled 
by  suit  to  pay  the  note,  it  was  held,  that  the 
effects  in  his  hands  were  still  bound  by  the  for- 
eign attachment,  and  that  he  could  not  retain 
them  by  way  of  indemnity  against  the  note  he 
had  paid.  ib. 

47.  A  signed  a  promissory  note  with  B,  pay- 
able to  D,  for  money  lent  by  D  to  B  and  C,  and 
B  and  C  gave  him  a  joint  written  promise  of  in- 
demnity. A  paid  the*  note  ;  and  it  was  held,  that 
he  might  sue  upon  the  implied  promise  for 
money  paid*  or  upon  the  written  promiat,  %t  hii 


election ;  and  that,  if  the  written  promiee  con  •  - 
dieted  the  implication  of  law,  the  defendd  i 
miffht  show  it.     G^hs  y.  Bruemi^  1  Pick.  lla. 

48.  A  surety  who  has  only  discharged  the 
debt  of  his  principal  by  his  individual  promifr- 
sory  note  may,  nevertheless,  maintain  an  action 
for  money  paid,  laid  out,  and  expended.  Psor- 
son  V.  Parker,  3  N.  Hamp.  366. 

49.  In  Tennessee,  two  sureties  cannot  jom  a 
a  motion  to  recover  judgment  against  their  pr'm- 
cipal  for  money  which  they  have  been  compelled 
to  pay  for  him.     Qorham  v.  Green,  4  Hay  w.  187. 

50.  Charging  the  surety  in  execution  is  not  a 
satisfaction  of  the  debt  so  as  to  discharge  the 
principal  debtor.    PaweU  v.  Swtith,  8  Johns.  249. 

51.  A  surety,  taking  security  for  his  indemnity, 
may,  if  obliged  to  pay  the  debt,  maintain  an  ac« 
tion  against  the  principal  on  the  implied  promine, 
unless  it  were  agreed  that  he  should  look  only  ta 
such  security.     CamwaU  v.  Gould,  4  Pick.  444. 

52.  A  creditor,  by  proceeding  jointly  against 
the  principal  and  surety  to  a  note,  and  recover- 
ing judgment  against  the  surety  alone,  cannot 
tineci  the  rights  of  the  latter  against  his  principni. 
Peters  v.  Bamhill,  1  Hill,  S.  C.  234. 

53.  And  where  a  verdict  was  found  for  the 
principal,  and  against  the  surety,  the  record  will 
not  conclude  the  surety  afterwards,  in  an  action 
against  the  principal,  from  showing  that  the  debt 
was  that  of  the  principal,  t^. 

54.  The  release  of  one  surety  by  another,  who 
has  paid  a  note,  does  not  affect  the  liability  of  tha 
principal  obligor  to  the  latter.  Crowdus  y.  Shelky, 
6  J.  J.  Marsh.  61. 

55.  The  principal  in  a  bond  is  only  bound  to 
indemnify  the  surety  for  reasonable  expenses, 
although  the  surety  may  have  incurred  extraor« 
dinary  and  remote  ones.  Hayden  v.  Cahot,  17 
Mass.  169.     Wynn  v.  Brook,  5  Rawle,  106. 

56.  A  surety  on  a  bond,  paying  his  principal's 
debt,  is  entitled  to  recover,  though  the  principal 
has  been  declared  bankrupt  by  the  laws  of  Mair- 
land.  Ha4/iieny.CAafliAers,l  Teates, 529.  B.C. 
2  Dall.  236. 

57.  If  a  surety  take  security  for  his  indemnn 
ty,  he  may,  nevertheless,  if  he  is  obliged  to  pay 
the  debt,  maintain  an  action  against  the  principal 
upon  an  implied  promise,  unless  it  is  agreed  that 
he  should  be  confined  to  his  remedy  upon  the 
security.     Comicall  v.  Gould,  4  Pick.  444. 

58.  Where  one  becomes  indorser  or  surety, 
and  takes  from  his  principal  a  bond  and  warrant 
to  confess  judgment,  as  counter-security,  he  may 
enter  judgment,  and  take  out  execution  for  the 
whole  penalty  of  the  bond,  though  he  may  not 
have  paid  so  much  as  surety  ;  but,  if  he  seek  to 
levy  more  than  is  due,  he  will  be  restrained  oa 
motion.    Monell  v.  Swut^,  5  Cow.  441. 

59.  A  surety  may  recover  of  his  principal,  al* 
though  the  money  was  paid  for  him  upon  a  usu- 
rious contract,  made  by  the  principal,  and  which 
he  might  have  avoided.  Ford  v.  K^Uh,  1  Mass. 
138.    Johnson  v.  Johnson,  11  ib.  359. 

60.  Where  a  debt  was  due  to  D  from  A,  a 
principal,  and  B  and  C,  as  sureties,  and  B,  for  a 
valuable  consideration  received  of  A,  promised 
to  pay  it  to  D,  but  failed  to  do  so,  and  C  paid  it, 
it  was  held,  that  A  might  maintain  an  action 
against  B,  for  C's  use,  for  the  amount  paid.  Gee 
V.  J^holson,  2  Stew.  512. 

61.  But,  in  such  action,  B  may  file,  in  set-off,  a 
debt  due  to  him  from  A.  And  a  claim  arising  horn 
a  failure  of  consideration  of  a  note,  the  amount 
having  been  ascertained  by  a  decree  in  equity, 
may  1^  so  filed,  ib. 
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mad*  payable  to  a  bank  o  maintain  an  action 
againat  the  principal,  it  moat  appear  that  the 
note  was  accepted  by  the  bank  and  paid  by  the 
sorety  \  and  posaession  of  the  note  by  the  surety 
is  not  prima  facie  eyidence  of  snch  payment. 
Landrum  v.  Braokskirey  1  Stew.  252. 

63.  Under  the  Kentucky  stetute  of  1796,  c.  12, 
giving  sureties  a  summary  remedy  against  their 
principals,  snch  defence  should  be  permitted 
as  the  party  could  haye  made  at  common  law. 
TennMl  v.  Doziar,  Hardin,  47. 

64.  Where  the  sureties  of  a  deceased  collector 
of  public  taxes  were  compelled  to  pay  the  amount 
due  from  the  collector  to  the  state,  and  an  act  of 
the  legislature  authorized  them,  for  their  reim- 
bursement, to  bring  suits  against  persons  owing 
taxes,  in  the  same  manner  as  the  collector  might, 
it  was  held,  that,  as  the  collector  could  have 
brought  suits  and  recovered  on  proof  of  the  taxes 
being  due  and  that  they  were  paid  by  him  to 
the  state,  the  sureties  could  do  the  same ;  and 
that  it  was  of  no  consequence  whether  the  sure* 
ties  all  together  paid,  or  only  one  of  them  paid,  or 
the  collector  had  paid,  as  they  stood  in  the  place 
of  the  collector,  by  substitution.  Pralher  r. 
Johnson^  3  Har.  A  J.  487. 

65.  Two  executors  give  a  joint  and  several 
bond,  with  sureties,  conditioned  that  the  two 
shall  &ithfully  administer.  One  dies,  the  sur- 
vivor commits  waste,  and  judgment  is  recovered 
on  the  bond  against  the  survivor  and  sureties, 
and  is  satisfied  by  the  sureties.  Held,  that  the 
sureties  have  no  right  of  action  for  indemnity 
against  the  heirs  or  representatives  of  the  de- 
eeased  executor.     Bratier  v.  Clarkj  5  Pick.  96. 

66.  An  administrator  of  a  surety  paying  the 
debt  may  msintain  an  action,  in  his  own  name, 
against  the  principal,  for  indemnity,  because  the 
implied  promise  on  the  part  of  the  principal  is 
made  to  him  personally,  and  not  to  the  deceased. 
Mowry  v.  ^dams,  14  Mass.  327. 

67.  A  surety  who  has  paid  a  debt  of  his  prin- 
cipal, and  afterwards  obtained  judgment  against 
his  executor,  and  had  a  jEsri/actof,  returned  **  no 
property  found,*'  may  maintain  an  action  affainst 
the  devisees.  Buekner  v.  Morris,  7  J.  J.  Marsh. 
648. 

68.  The  principal  and  surety,  in  an  administra- 
tion bond,  are  equally  responsible.  Hobbs  v. 
Middleton,  7  ib.  176. 

69.  Sureties  of  a  constable,  who  have  paid 
money  in  consequence  of  his  neglect  in  serv- 
ing an  execution,  have  no  right  of  action  to 
recover  the  money  from  the  defendant.  SUnU 
V.  IHitg,  1  South.  218. 

70.  Under  a  covenant  of  indemnity  for  becom- 
ing a  surety  for  a  certain  debt,  judgment  is  ob- 
tained for  the  debt,  execution  issues  and  is  replev- 
ied, the  indemnified  surety  joins  in  the  bond, 
the  payment  of  which  devolves  on  him.  Held, 
that  the  covenantor  was  exonerated  from  all  but 
nominal  damages  by  the  surety's  voluntary  act 
in  releasing  tne  debtor's  property  by  the  bond. 
Davidson  v.  Pope,  3  Dana,  271. 

71.  Where  one  obligor,  though  a  surety,  pays 
the  bond,  he  cannot  maintain  an  action  on  it,  in 
the  name  of  the  obligee,  against  his  co-ohligors, 
nor  an  action  for  money  laid  out  and  advanced, 
except  in  his  own  name.  U.  States  v.  Preston, 
4  Wash.  C.  G.  446. 

72.  The  Virginia  statute,  (1  Rev.  Code,  c.  78, 
i  ^i)  ffi^ii^S  *•  remedy  to  sureties  of  sheriffs 
against  their  principals,  does  not  authorize  a 
summarr  motion  by  such  sureties  against  their 
principals.     Baechus  v.  Oee,  2  Lei^h.  68.    . 
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remedy  to  all  aureties  against  their  principals 
(1  Rev.  Code,  c.  116,  §  1)  authorize  a  motion 
against  devisees  of  their  principals,  ib. 

74.  Under  the  Virginia  act  empowerinfir  sure- 
ties to  recover  damages  against  their  princtpal,  in 
a  summary  way,,  upon  motion,  the  notice  of  pro- 
ceedings firiven  to  the  principal  is  sufficient  if  it 
apprizes  him  of  the  grounds  of  the  motion. 
Orates  v.  fFebb,  1  Call,  443. 

75.  In  such  case,  the  surety  is  entitled  to  judg- 
ment against  the  principal  for  the  same  specinc 
thing  which  he  has  been  adjudged  to  pay  him- 
self, ib. 

76.  C,  as  principal,  and  M.,  8.,  and  G.,  as  sure- 
ties, gave  a  note  to  a  bank.  M.  paid  the  amount 
due  upon  the  note,  G.  having  furnished  him  with 
one  half  the  money  due.  M.  then  brought  an 
action  ag^ainst  S.  for  contribution,  and  recovered  of 
him  one  third  of  the  money  paid  as  aforesaid,  and 
refunded  to  G.  one  half  of  the  sum  so  recovered. 
M.  then  pursued  C,  who  had  absconded,  and  re- 
ceived of  him  the  amount  paid  by  M.  and  G. 
Upon  a  review  of  the  said  action  after  this  by  S., 
it  was  held,  that,  for  the  sake  of  the  remedy,  the 
sum  paid  to  the  bank  might  be  considered  as 
paid  by  M.,  although  one  half  of  the  money  was 
furnished  by  G.  It  was  also  held,  that  although, 
in  general,  whatever  payment  is  made  to  one 
surety  by  the  principal  enures  to  the  benefit  of 
all,  yet  that  rule  does  not  apply  to  money  re- 
ceived by  one  surety,  in  satisfaction  of  his  claim 
against  the  principal  after  the  sum  paid  for  the 
principal  is  adjusted  among  the  sureties.  Messer 
V.  Swan^  4  N.  Hamp.  481. 

77.  The  sureties  in  a  guardianship  bond,  given 
by  two  guardians  as  principals,  having  become 
dissatisBed  wilh  their  responsibility,  took,  by  way 
of  security,  the  written  promise  of  a  stranger,  in 
which  he  acknowledged  the  receipt  of  a  certain 
sum  of  money  from  one  of  the  guardians,  and 
promised  to  Apply  it  towards  indemnifying  4he 
sureties  in  the  bond.  The  guardians  kept  separate 
accounts,  and  from  each  of  them  there  was  doe 
to  the  ward  a  balance,  which  the  sureties  were 
compelled  to  pay.  The  balances  were  severally 
less,  but,  in  the  aggregate,  more,  than  the  sum 
mentioned  in  the  written  promise.  In  an  action 
by  the  sureties  upon  this  promise,  it  was  held, 
that  even  if  no  money  was  received  by  the 
promisor,  still  there  was  a  valid  consideration  for 
the  promise,  because  the  sureties  were  thereby 
diverted  from  instituting  leeal  proceedings  to 
obtain  a  discharge  from  their  liability  on  the 
bond ;  and  further,  that  the  promisor  was  es« 
topped  to  contradict  his  acknowledgment  of  hav- 
ing received  the  said  sum ;  and  that  the  aureties 
were  entitled  to  recover  the  whole  of  this  sum, 
notwithstanding  they  had  also  taken  security 
from  the  other  guardian.  Drury  v.  Fay,  14  Pick. 
326. 

78.  Where  a  surety  has  paid  a  bond  for  duties 
to  the  United  States,  he  cannot  maintain  assumv* 
sit,  in  the  name  of  the  United  States,  against  the 
assignees  of  the  principal.  The  only  remedy  is 
for  money  laid  out,  Slc.,  on  the  bond  in  his  own 
name,  under  the  privilege  granted  by  the  65th 
section  of  the  act  of  March  2, 1799.  U.  States  v. 
Preston,  4  Wash.  C.  C.  446. 

79.  Under  the  65th  section  of  the  duty  act  of 
March  2, 1799,  the  surety,  having  discharged  the 
bond  for  duties  to  the  United  States,  is  entitled 
to  no  other  advantages  secured  to  the  United 
States,  except  the  preference  and  priority,  re- 
served to  the  United  States,  to  be  first  paid  out  of 
the  estate  of  the  principal.  He  is  not  entitled  to 
prooeed  againat  tha  paraoa  and  eflbats  of  ejweo* 


494 


SURETY. 


ton  and  aaeignees  in  the  cmm  mentioned  in  thii 
■ecLon ;  to  require  special  bail ;  to  demand  judg- 
ment at  first  term ;  to  sue  in  the  federal  courts, 
where  the  parties  are  citiiens  of  the  same  state. 
V,  States  y.  Presttm^  4  Wash.  C.  C.  446. 

80.  Where  a  surety  in  a  bond,for  the  payment 
of  duties,  to  the  United  States,  on  goods  imported, 
(a  third  person  being  the  real  owner,)  pays  the 
bond,  he  may  maintain  assumpsit  against  his  co- 
obligor.  Sluby  y.  Ckamplin,  4  Johns.  461.  In 
such  case,  possession  of  the  bond,  and  the  collect^ 
or's  receipt,  are  sufficient  eyidence  of  payment  by 
the  surety,  ib, 

81.  R.  D.  imported  a  quantity  of  merchandise, 
in  his  own  yessel,  consigned  to  £.  D.,  who  re- 
ceiyed  the  goods  and  gaye  bonds  for  the  duties 
to  the  United  States,  with  the  plaintiffs  as  his 
sureties.  The  inyoice  and  bill  of  lading  showed 
the  goods  to  be  the  property  of  R.  D.,  but  the 
bond  was  executed  by  E.  D.,  without  calling 
himself  agent  of  R.  D.  Held,  that  the  sureties 
of  £.  D.  are  not  entitled  to  recoyer  the  amount 
of  the  bonds  paid  by  them  under  the  proyisions 
of  the  act  of  congress  of  March  2,  17!)9,  giving  a 
preference  to  sureties  who  pay  bonds  for  duties. 
Childs  y.  Skoenuiker,  1  Wash.  C.  C.  494. 

82.  The  surety  on  a  custom-house  bond,  if  he 
pay  the  same,  has  no  preference  where  his  prin- 
cipal absconds,  unless  the  principal  has  made  an 
assignment,  or  has  been  attached  er  declared 
bankrupt.     GaUagher  y.  Davisy  2  Testes,  548. 

83.  The  surety  on  a  custom-house  bond,  who 
has  paid  his  principal's  debt  to  the  United  States, 
cannot  bring  an  action  against  his  principal  after 
his  dischar|re  under  the  United  States  bankrupt 
law  of  April  4, 1800 ;  but  he  is  entitled  to  prefer- 
ence out  of  the  estate  of  the  bankrupt.  Reed  y. 
Emery,  1  S.  &  R.  339. 

84.  If  a  surety  for  a  consignee  on  a  custom- 
house bond  pays  the  debt,  he  has  no  remedy 
against  the  owner  for  the  amount,  if  the  latter 
did  not  request  the  surety  to  sign  the  bond  ;  but 
the  remedy  for  the  surety  is  against  the  con- 
signee only.     Knox  y.  Devsns,  5  Mason,  380. 

85.  A  judgment  against  a  principal  and  surety, 
paid  by  the  surety  af&r  the  principal's  death,  and 
marked  for  his  use,  will  not,  in  Pennsylvania, 
avail  the  surety  in  a  suit  for  the  whole  amount 
of  the  judgment  brought  by  the  administrator  of 
the  principal  upon  notes  given  the  principal  in  his 
lifetime,  if  it  appear  that  the  principal's  estate  is 
insolvent.    Poorman  v.  Goswiler,  2  Watts,  69. 

86.  A  surety,  who  has  paid  the  bond  debt  of 
his  principal,  will  be  placed  in  the  situation  of 
the  creditor.     Gretner^s  Estate,  ib.  414. 

87.  A  surety  in  a  bond,  who  pays  the  amount, 
has  a  claim  against  the  estate  of  his  principal, 
deceased  insolvent,  only  as  a  simple  contract 
debt.     Bvdater  v.  Morris,  2  J.  J.  Marsh.  121. 

88.  If,  A  being  surety  on  a  note  for  B  and  G, 
B  absconds,  and  A,  concealing  it  from  C,  gets  him 
to  have  the  note  renewed,  yet  if  A  ultimately 
pay  it,  he  can  recover  of  C,  although,  as  between 
B  and  C,  the  latter  was  entitled  to  indemnity. 
Warmer  y.  Hall,  5  Verm.  156. 

89.  Where  Y.  was  security  for  A.,  and  A.  after- 
wards entered  into  a  replevin  bond,  with  B.  for  a 
surety,  and  B  was  compelled  to  pay  the  money, 
it  was  held,  that  the  law  would  not  raise  an  im- 
plied assumpsit  from  Y.  to  B.  Yoder  v.  Briggs, 
3  Bibb,  228. 

90.  A  judgment  is  rendered  against  V.  as 
surety,  and  C.  induces  him  to  replevy  the  judg. 
ment,  by  stating  that  he  has  funds  of  his  princi- 

Kl  in  his  hands,  and  will  pay  off  the  replevy 
nd,  and  enters  himself  as  surety  in  such  pond. 


If  0.  be  eompelted  to  pay  the  bond,  he  eaBBol 
recoyer  it,  by  motion,  from  V.     Craig  r.  Vast 
peU,  3  J.  J.  Marsh.  489. 

91.  A  surety  in  a  replevin  bond,  where  another 
party  agrees  to  pay  him  all  damages  and  coete 
for  which  he  may  be  liable  in  that  case,  is  enti- 
tied  to  be  repaid  the  costs  and  damages  incurred 
on  the  dissolution  of  an  injunction  obtained  upon 
such  replevin  bond.  HM  v.  Profater,  2  J.  J. 
Marsh.  130. 

92.  Where  A  allowed  his  note  to  be  given  as 
security  to  B,  for  his  indorsement  for  C,  and  ae- 
quiesced  in  its  being  similarly  used  on  a  renewal 
of  the  indorsement,  and  allowed  it  to  remain  in 
the  hands  of  C,  by  whom  it  was  again  delivered 
to  B  as  security,  on  the  substitution  of  a  third 
indorsement  for  the  second,  B,  on  being  com- 
pelled to  pay  on  his  last  indorsement,  was  held 
entitled  to  recover  against  A  on  the  note.  Adams 
V.  Clark,  Brayt.  196. 

93.  If  the  surety  of  A,  on  a  bond  given  for  the 
benefit  of  A  and  his  pairtners,  pay  the  amount, 
he  can  bring  no  action  against  the  partners,  but 
must  look  to  A  alone.  Tom  v.  Goodrich,  2  Johns. 
213. 

94.  Therefore,  if  a  suretj  pays  the  debt,  he 
can  maintain  his  action  aranst  that  person  aJone 
whose  legal  liability  is  discharged,  for  the  law 
does  not  imply  a  promise  from  other  persons 
who  may  be  benefited  by  the  payment,  tft. 

,  95.  A  motion  by  a  surety  against  his  principal 
may  be  made  in  the  county  where  the  judgment 
was  rendered,  and  notice  of  the  motion  may  be 
served  on  the  principal  in  another  county.  Hem' 
don  V.  Mason,  4  J.  J.  Marsh.  575. 

96.  If  a  surety  pay  a  demand  in  notes  of  the 
Bank  of  the  Commonwealth,  he  can  recover  f^m 
the  principal  only  the  value  of  the  notes,  inter- 
est,  and  costs.     Owings  v.  Otoings,  3  ib.  590. 


III.    LdabilitieB  of  Co-sureties. 

97.  Indorsers  of  promissory  notes,  for  the  nee 
and  accommodation  of  the  maker,  are  co-sureties, 
and  the  last  indorser  cannot  recover  more  than  a 
contributive  share  against  a  previous  indorser. 
Douglass  v.  Waddle,  1  Ham.  413. 

98.  The  liability  of  sureties  attaches  so  soon 
as  one  is  obliged  to  pay  the  debt.  Caldwell  v. 
Roberts,  1  Dana,  355. 

99.  A  surety  is  not  bound  to  pursue  the  prin- 
cipal before  the  co-surety,  ib. 

100.  If  the  bond  iUelf  does  not,  the  law  will 
not,  distinguish  between  the  obligors  of  a  bond. 
Levy  v.  Hampton,  1  M'Cord,  145. 

101.  Co-sureties  are  bound  to  contribute  equally 
to  the  debt  they  have  jointly  undertaken  to  pay ; 
but  the  undertaking  must  be  joint,  not  separate 
and  successive.  McDonald  v.  Magruder,  3  Pet. 
470. 

102.  Co-sureties  cannot  join  in  an  action  to 
recoyer  money  paid  by  them  for  their  principal, 
unless  the  payment  be  made  out  of  a  joint  fund. 
Parker  v.  Leek,  1  Stew.  523. 

103.  Where,  after  several  persons  have  signed 
a  note  as  sureties,  another  adds  his  name,  he  will 
be  considered  as  a  co-surety,  unless  a  state  of 
facts  is  shown  from  which  it  appears  that  those 
who  originally  signed  intended,  as  to*  the  subse- 
quent Bijrner,  to  stand  in  the  character  of  princi- 
pals.    Warner  v.  Price,  3  Wend.  397. 

104.  Where  A  was  applied  to,  to  lend  his  name 
as  a  maker  of  a  negotiable  note,  for  the  benefit 
of  B,  upon  being  told  that  C  and  D  would  sign 
with  him,  and  A  signed  such  note  afVer  B,  C,  and 
D,  and,  when  the  same  fell  dae,  was  compelled 
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to  pay  the  note,  it  was  held,  that  C  and  D  were 
€o-taretiet  with  A,  and  were  liable  onlj  for  their 
aliquot  proportion  of  the  money  paid  by  A.  Seo- 
nun  y.  BUinehard^  4  ib.  432. 

105.  An  indemnity  gWen  to  A,  under  theie  cir- 
oumetances,  would  have  been  no  bar  to  a 
recoyery  upon  the  implied  promiie,  had  the 
defendants  all  been  principals,  ib. 

106.  A  surety  who  pays  a  debt  may  haye  his 
remedy  against  his  co-surety,  without  showing 
an  inability  in  the  principai  to  pay.  Odlin  y. 
Greenleaf^  3  N.  Hamp.  270.  * 

107.  A  surety  is  entitled  to  the  benefit  of  any 
security  which  a  co-surety  has.  Law  y.  Smarts 
5  ib.  356. 

108.  Where  fiye  sureties  of  an  insolyent  con- 
fessed a  joint  judgment,  and  four  were  com- 
mitted on  execution,  gaye  separate  bonds,  and 
afterwards  had  property  of  the  fifth  sold  to  sat- 
isfy it,  held,  that  he  had  an  action  to  recoyer  one 
fifth  of  the  amount  paid  against  each  of  them, 
and  preyions  notice  and  demand  are  not  neces- 
sary. In  such  case,  one  of  the  four  would  be  a 
competent  witness  against  the  others.  Foster  y. 
Johnson,  5  Verm.  60. 

109.  If  a  stranger  pay  the  amount  due  on  a 
bond  to  the  obliffee,  at  the  request  of  the  princi- 
pal obligor,  such  request  will  not  enure  as  the 
request  of  a  surety  on  the  bond,  so  as  to  raise  an 
implied  assumpsit  by  him  in  iayor  of  the  person 
paying  the  bond.  ELmendorph  y.  Tappsn,  5  Johns. 
176. 

110.  One  surety  on  an  administration  bond 
cannot  bring  an  action  against  his  co-surety  for 
an  alleged  default  in  the  aidministrator  before  he 
has  been  damnified  in  his  character  of  surety. 
People  y.  Duncan,  1  ib.  311. 

111.  Where  A  coyenants  to  indemnify  and 
saye  harmless  from  all  liability  a  surety  upon  a 
note,  if  the  surety  bona  Ade  pays  off  the  note, 
he  may  maintain  an  action  against  A,  upon  his 
ooyenant,  without  a  preyious  suit  against  the 
principal  or  the  other  sureties.  Pope  y.  Damd- 
son,  5  J.  J.  Marsh.  400. 

112.  Assumpsit  lies  in  an  implied  promise,  by 
one  surety,  to  contribute  towards  indemnifying 
another  surety.  Baekelder  y.  Fiske,  17  Mass. 
464. 

113.  And  where  the  money  is  paid  after  the 
death  of  the  co-surety,  the  action  lies  against  his 
executor  on  the  implied  promise  of  Uie  testa- 
tor, ih. 

114.  It  is  no  objection  to  such  action  that 
plaintiff  has  receiyed  a  partial  indemnity  from 
the  principal  by  an  assignment  of  property,  but 
the  property  so  assigned  enures  to  the  benefit  of 
both  sureties,  and  the  defendant  is  liable  for  his 
proportion  of  the  balance,  paid  by  the  plaintiff, 
beyond  the  indemnity,  ih, 

115.  If  one  surety  on  a  bail  bond  yoluntarily 
satisfy  the  judgment  recoyered  against  the  prin- 
cipal, after  execution  issued  and  non  est  inventus 
returned,  but  before  scire  facias  seryed  and  en- 
tered, he  cannot  compel  his  co-surety  to  oon- 
tribate.     SkiUin  y.  MerriU,  16  Mass.  40. 

116.  Under  the  Kentucky  sUtute  of  1796,  au- 
thorizing securities  to  recoyer  by  motion  against 
their  co-securities,  the  notice  and  motion  may  be 
Joint,  although  the  recoyery  must  be  seyeral. 
Lampion  y.  Jmmcr,  2  Litt.  141. 

117.  In  such  case,  it  is*  no  objection  to  the 
jurisdiction  of  the  circuit  court  that  the  sum 
elaimed  against  each  security  is  less  than  $50. 
ih.  In  all  such  motions,  it  is  necessary  to  proye 
the  insolyency  of  the  principal,  or  no  judgment 
ean  be  rendered,  ih. 


116.  The  slayes  of  a  defendant  in  an  execu- 
tion, who  was  surety  for  a  debt,  were  leyied  on, 
sold,  and  purchased  by  his  father-in-law,  who. 
dying,  deyised  to  his  daughter,  for  life,  **  the 
slayes  he  had  giyen  her  possession  of."  Under 
this  deyise,  the  defendant  received  the  same 
slayes  that  had  been  sold  under  the  execution. 
Held,  that  he  thereby  acquired  a  new  and  differ- 
ent title,  not  a  restoration,  so  as  to  exonerate  a 
co-surety  from  his  liability  to  reimburse  the 
owner  for  half  the  amount  the  slaves  sold  for. 
Caldwell  y.  Roberts,  1  Dana,  355. 

119.  A  surety,  whose  liability  is  discharged 
by  giying  notice,  according  to  the  statute  of  Ken- 
tucky, is  not  liable  for  contribution  to  a  co-sure- 
ty wko  remained  bound,  and  thereafter  paid  the 
debt.     Letcher  y.  Yantis,  3  ib.  160. 

120.  In  a  suit  for  contribution  by  one  surety 
against  his  co-surety,  who  claims  to  be  dis- 
charged by  gfiying  notice  according  to  statute, 
the  question,  whether  the  contract  was  made 
before  or  after  the  act,  is  a  material  question, 
and  should  be  left  to  the  jury.  ift. 

121.  If  three  persons  giye  a  note  for  their  joint 
debt,  each  is  to  be  considered,  as  regards  the 
other,  as  a  surety  with  regard  to  two  thirds,  and 
as  a  principal  with  regard  to  one  third  ;  and  if 
one  he  insolyent,  and  another  pay  the  whole 
debt,  the  third  shall  contribute  a  moiety.  Hen* 
derson  y.  MiDuffee,  5  N.  Hamp.  38. 

122.  Where  a  deed  of  conyeyance  of  lands, 
absolute  in  its  terms,  was  made  to  three  persons, 
to  secure  them  against  their  liability  as  the  sure- 
ties of  the  grantor  for  his  debt,  and  they  gaye 
him  a  written  promise,  not  under  seal,  to  recon- 
yey  the  land  upon  his  payment  of  the  debt,  afler 
which  two  of  them  were  compelled  to  pay  it,  the 
grantor  and  the  other  surety  bein^  insolyent,  it 
was  held,  that  an  extent  by  a  creditor  of  the  in- 
solyent surety  upon  his  undiyided  portion  of  the 
land  was  yalid,  and  conveyed  to  him  the  title  to 
that  portion,  unaffected  by  any  supposed  equita- 
ble claims  of  the  other  sureties,  who  had  paid  the 
original  debt.    Jewett  y.  Bailey,  5  Greenl.  87. 

123.  Where  the  owner  of  goods  imported  con* 
signed  them  to  a  commission  merchant  for  sale, 
who  entered  them  at  the  custom-house,  giying 
his  bond  for  the  duties  arising  on  the  importation, 
on  which  bond  the  owner  and  another  were  sure- 
ties, and  the  consignee  immediately  charged  the 
owner  with  the  amount  of  the  duties,  and  failed 
before  -  the  bond  became  due,  in  consequence 
whereof  the  owner  paid  the  money  on  the  bond, 
the  co-surety  was  holden  to  contribute  a  moiety 
of  the  money  so  paid  by  him.  Taylor  y.  Sawage^ 
12  Mass.  96. 

124.  If  a  surety  proceed,  under  the  statute  of 
Indiana,  by  notice  and  motion  for  contribution 
against  his  co-surety,  the  record  must  show  the 
insolyency  of  the  principal.  Batson  y.  LaseUe^ 
1  Blackf  119. 

125.  Where  a  sum  of  money  has  been  paid  on 
in  execution  against  a  guardian  for  a  debt,  for  a 
part  of  which  only  his  sureties  were  liable,  his 
sureties  cannot  claim,  against  a  creditor,  that  the 
sum  so  paid  should  be  apportioned  between  the 
parts  of  the  debt  for  which  they  were  liable  and 
for  which  they  were  not.  James  y.  MaJUme,  1 
Bailey,  334.  

IV.  Defence  and  Discharge  of  Sureties. 
(a.)    Generally. 

126.  Sureties  are  as  much  bound  to  the  true 
intent  of  instruments  as  principals.   Roth  y.  Mil 
Zer,  15  8.  db  A.  100. 
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137.  A  maetf  e«niiot  be  held  bejrond  the  pre- 
cise terme  of  hie  Agreement.  WaUk  t.  BmUie^  10 
Johns.  180. 

138.  And  if  the  principel  and  obligee  change 
Ihe  termi  of  it  without  hie  coneentf  the  tnrety  it 
ditcharved.   MUltr  ▼.  Aewart^  4  Wash.  C.  C.  26. 

129.  Where  the  contract  of  surety  is  without 
consideration,  it  is  not  to  be  extended  beyond  its 
itrict  technical  import.  Bank  of  WtukingUm  ▼. 
BarrUkgUfn^  2  Penn.  27. 

130.  A  surety  on  a  bond  is  never  liable  beyond 
Uie  penalty  of  the  bond.  Briggs  ▼.  Cramer^  2 
South.  498.  Clark  ▼.  JBimA,  3  Cow.  151.  FaMie 
i.  Lawstm^  6  ib.  424. 

131.  A  and  B  g^re  a  note,  to  C,  of  $2000,  and 
hen  B  and  C  became  bound,  in  a  penalty  of 
|3000,  to  indemnify  A  against  all  the  partner- 
ihip  of  A  and  B,  the  $2000  note  to  C  being  one 
%f  them.  G  paid,  under  this  bond,  the  amount 
of  the  penalty,  by  way  of  indemnifying  A  ajrainst 
other  debts  due  from  the  firm  of  A  and  B,  and 
then  broutfht  a  suit  against  A  upon  the  $2000 
note.  Held,  that  he  could  recoTer;  for,  beinff 
surety,  he  cannot  be  called  upon  to  pay  beyond 
the  penalty  of  the  bond ;  and  the  bond  cannot 
operate  as  a  release  of  a  debt  which  he  could 
not  be  called  on  to  pay.  Clark  ▼.  Bmsk^  3  Cow. 
151. 

132.  Therefore,  where  a  surety  is  sued  on  an 
appeal  bond,  he  has  a  right  to  pay  iivjto  court  the 
amount  of  the  penalty  and  costs,  and  hsTC  the 
proceedings  stayed.   Oskiel  ▼.  De  Gr«ie,  6  ib.  63. 

133.  The  surety  of  an  official  bond  is  not 
bound  beyond  the  terms  of  the  bond.  U.  Slates 
▼.  Boyd,  15  Pet.  167. 

134.  if  moneys  are  received  by  the  officer  after 
his  appointment,  he  is  trustee  for  the  United 
States,  and  his  sureties  are  bound,  ib.  U.  SUiUs 
▼.  Limi,  ib.  290. 

135.  One  is  not  bound  if  he  sign,  as  security, 
a  void  contract,  although  he  believes  it  to  be 
valid.     Evans  v.  Husy^  1  Bay,  13. 

136.  A  surety  cannot,  in  general,  plead  durees 
of  his  principal.  Tk&mpson  v.  Buekkanmon.  2  J. 
J.  Marsh.  416. 

137.  In  an  action  aninst  one  as  a  surety,  the 
suretyship  being  established,  whatever  would  dis- 
charge the  surety  in  equity  will  discharge  him 
in  a  court  of  law.    Wayns  v.  Kirby,  2  Bailey,  551 . 

138.  The  payee  of  a  promissory  note,  made 
by  principal  and  surety,  brings  an  action  against 
the  principal  on  the  note  and  another  debt,  and 
attaches  personal  property  enough  to  satisfy  both 
demands.  The  debtor  retains  the  property,  B 
giving  his  accountable  receipt  therefor  to  the 
officer,  and  part  of  it  is  afterwards  attached  by 
other  creditors.  B  pays  the  amount  of  the  note, 
which  is  indorsed  to  him  at  his  own  risk,  and  is 
then  withdrawn  from  suit,  and  the  residue  of  the 
property  attached  is  applied  to  satisfy  the  payee's 
judgment  on  his  other  demand.  B  then  sues  the 
surety  upon  the  note.  Held,  that  the  surety  is 
liable,  although  he  requested  the  payee,  after  his 
attachment,  not  to  assign  the  note.  BsUaws  v. 
LoveU,  5  Pick.  307. 

139.  The  discharge,  by  the  secretary  of  the 
treasury,  of  the  principal,  in  a  bond  to  the  United 
States,  who  is  imprisoned  under  a  ea.  sa,  issued 
against  him,  and  who  has  assigned  all  his  prop- 
erty for  the  use  of  the  United  States,  does  not 
affect  the  right  of  the  United  States  to  proceed 
sgainst  the  sureties  for  the  amount  due  on  the 
judgment,  and  unpaid.  U.  SUUes  v.  Stansbury, 
1  Pet.  573. 

140.  It  is  no  defence  to  an  action  brought 
against  a  surety  of  a  note,  in  the  nimt  of  tht 


payee,  that  the  latter  had  olvtahied  a  Jadgment 
against  the  principal,  and  assigned  it  to  a  third 
person,  for  whose  benefit' the  action  against  the 
surety  was  brought.  M' Donald  v.  PiekeU^  8 
Bailey,  617. 

141.  The  subsequent  lunacy  of  one  who  has 
given  a  power  of  attorney  does  not  necessarily 
revoke  a  power  of  attorney,  if  there  have  beea 
no  inqubition,  or  proceedings  in  chancery  lor  ap- 

Sointing  a  committee*     WuUis  v.  MankaUmn  Ca. 
Hall,  495. 

142.  A  surety  for  making  improvements  on 
land  is  not  bound,  where  ue  plaintiff^  by  his 
own  act,  prevents  Uiem  from  being  made.  7Vu#- 
Ues  of  Section  Sixteen  v.  Miller,  3  Ham.  261. 

143.  Where  a  person  becomes  surety  for  the 
appearance  of  the  defendant,  judgment  cannot 
be  rendered  against  the  surety  without  a  pr^ 
ceeding  against  him,  on  the  non-appearance  of 
the  defendant.  M'WkorUr  v.  De  Kay,  2  Fenn. 
910. 

144.  A  debtor  who  has  his  debt  secured  by  a 
suretv,  and  has  property  plednd  to  him  by  the 
principal  debtor  as  security,  is  bound  to  keep  the 
propertv  for  the  benefit  of  the  surety  as  well  as 
himself;  and  if  he  surrenders  such  property  with- 
out the  consent  of  the  surety,  he  loees  his  claim 
a^rainst  the  surety,  to  the  amount  of  the  property 
given  up.    Baker  v.  Briggs,  8  Pick.  122. 

145.  if  the  creditor  inform  the  surety  that  hie 
debt  is  paid,  and  the  surety  thereby  loses  an  op- 
portunity of  securing  himself  against  his  princi- 
pal, the  surety  is  discharged,  uiough  the  debt 
was  not  in  fact  paid.  ib. 

146.  If  a  person  engages  to  be  lesponaible  to 
A  for  goods  delivered  to  B,  and  A,  instead  of 
delivering  the  goods  himself,  gives  B  a  letter  to 
C,  requesting  him  to  deliver  them,  who  delivers 
them  accordinglVf  the  surety  will  not  be  liable 
for  the  goods  delivered  by  C.  ifaUk  v.  Baeiist 
10  Johns.  180. 

147.  No  action  can  be  maintained  by  any  per- 
son against  the  sureties  in  a  note,  paid  by  the 
principal,  after  it  is  due.  Merrimack  Bank  v. 
Parker,  7  Pick.  88. 

148.  If  a  suretv  agrees  to  make  good  a  defi 
ciency  in  the  sale  of  property  at  a  partaealar 
place,  he  is  released  if  the  sale  takes  place  at  a 
different  place,  by  order  of  the  agent  of  the 
principal.   Lndlout  v.  Simond,  2  Caiaes,  Cas.  1. 

149.  A,  as  surety,  signed  a  note  with  B,  to  in- 
demnify C  against  another  note  signed  by  B  and 
C.  B  afterwards  paid  this  last-mentioned  note, 
with  money  raised  for  that  purpose  on  another 
note,  signed  by  B  and  C.  Held,  that  A  was  die- 
charged.     Whttaker  v.  Smiik,  4  Pick.  63. 

150.  Evidence  that  B  was  insolvent,  and  that 
this  money  was  borrowed  on  the  credit  of  C,  and 
was  repaid  bv  him,  has  no  tendency  to  show  that 
C  was  any  thing  more  than  a  surety,  or  that  B 
paid  the  note  with  money  of  C,  and  ae  hie 
agent,  ib. 

151.  A  surety  for  a  lessee,  in  a  demise  by  deed 
for  a  year,  is  not  answerable  for  the  rent  accru- 
ing after  the  year  elapses,  although  the  leasee 
holds  over.     Brewer  v.  Kna^,  1  ib.  332. 

152.  It  is  no  defence,  in  a  suit  against  th« 
surety  of  a  bond,  that  the  obligee  obtained  jnd|^ 
ment  against  the  obligor,  and  let  the  judgment 
lie  till  the  lien  was  lost.  Mundsrf  v.  Singer^  6 
Watts,  172. 

153.  Where  a  principal  and  surety  are  sued 
together,  and  the  principal  confesses  judgment^ 
the  surety  is  released.  Skinely  v.  U,  St^st,  ib 
332. 

154.  A  surety,  signing  a  ptrtatnhap  ndei  ie 


SURETY. 


497 


boood,  thouffh  the  note  had  been  signed  by  a 
member  of  uie  firm  without  authority.  Stewart 
T.  Boehm^  2  ib.  306. 

155.  if  one  of  two  sureties  release  goods  from 
a  levy,  his  co-surety  is  not  thereby  released  from 
the  debt.     WhitMil  t.  WiUvn,  3  Pennsyl.  406. 

156.  The  surety  who  signs  a  note  m  blank, 
and  hands  it  to  the  maker,  cannot  plead  non  tst 
factum^  if  the  maker  fill  it  up  with  a  less  sum 
than  was  originally  intended.  Ogle  y.  GroAam, 
2  ib.  132. 

157.  Where  one  indorses  in  blank,  and  delivers 
the  note  to  another,  it  is  no  defence,  under  turn 
est  factum^  that  the  amount  was  filled  up  and  a 
joint  promissory  note  made  under  seal.  Fatter- 
son  y.  Patterson^  ib.  200. 

158.  Where  a  promissory  note,  given  by  A 
to  B,  payable  on  demand,  was  also  sijrned  by  C, 
with  the  following  words  at  the  ead  of  his  name, 
*^  Surety,  ninety  days  from  date,"  they  were 
holden  to  constitute  a  guaranty,  that  the  princi- 
pal should  remain  of  sufficient  ability  to  pay  the 
note  for  that  period,  and  that  the  liability  of  C 
could  not  be  extended  beyond  90  days.  Ulmer 
▼.  Reed^  2  Fairf.  293. 

159.  A  recognizance,  given  for  the  distributive 
share  of  an  intestate's  estate  in  the  price  of  lands 
taken  at  an  appraisement,  is  a  lien  only  on  the 
lands  of  such  intestate,  taken  at  a  valuation,  and 
not  on  the  lands  of  the  surety  in  such  recogni- 
zance.   Allen  V.  Reesor^  16  S.  A  R.  10. 

160.  Where  A  and  B  joined  in  a  letter  order- 
ing the  purchase  of  goods,  the  fact  that  the  goods 
were  used  by  B  is  no  ground  of  discharge  to  A, 
it  appearing  that  the  purchase  was  made  on  their 
joint  credit.  Edwards  v.  Benham^  2  Stew.  & 
Port.  148. 

161.  Where  the  creditor  has  the  means  of  satis* 
fying  his  debt  in  his  hands,  and  refuses  to  use  it, 
hot  gives  it  up  to  the  debtor,  the  surety  is  dis- 
charged. Commamoealtk  v.  Miller ^  8  S.  Sl  R. 
452. 

162.  Where  a  lease  was  made  to  two,  one  of 
whom  was  sole  occupant  of  the  premises,  which 
he  held  over  the  term,  and  debt  for  the  rent 
of  the  whole  period  of  actual  occupancy  was 
brought  against  both,  it  was  holden,  that  the 
other  lessee  was  not  estopped  to  show  that  he 
signed  the  lease  only  in  the  character  of  surety, 
for  the  term  specified,  without  having  in  fiiiet 
occupied  the  premises  at  any  time ;  and  that  he 
was  not  liable  for  rent  after  the  time  mentioned 
in  the  writing,  the  holding  over  being,  as  to  him, 
no  continuance  of  the  lease.  Kemubec  Bank  v. 
Turner^  2  Greenl.  42. 

163.  The  duration  of  a  bond  to  secure  the  faith- 
ful performance,  by  the  principal,  of  the  duties  of 
treasurer  of  a  society,  is  co-extensive  with  the 
duration  of  the  office.  8.  C.  Soe.  v.  JohMson^  1 
M'Cord,  41. 

164.  The  surety  of  a  bond  payable  on  demand, 
dies,  and  four  years  after  its  date,  and  after  the 
obligor  became  insolvent,  the  society's  executors 
are  sued.  It  was  held,  they  were  not  liable. 
Weaver  v.  Shryoek^  6  S.  db  R.  262. 

165.  The  surety  in  an  injunction  bond  is  not 
exonerated  by  the  compliance  of  the  defendant 
in  equity  with  the  condition  upon  which  the  in- 
junction is  to  be  dissolved.  Oray  v.  Campbdly  3 
Monf.  251. 

166.  Where  one  fraudulently  assigns  a  bead, 
contrary  to  agreement,  and  permits  judgment  to 
be  recovered  against  him  by  the  assignee  by  de- 
fault, it  was  held,  that  the  guarantor  was  dis- 
charged.    Reed  v.  Garvin^  12  S.  A>  R.  100. 

167.  Wher»  •  defbndaat,  in  oostody  on 
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tion,  gives  a  bond,  with  surety,  to  take  the  benefit 
of  the  insolvent  la w,  and  forfeits  his  bond,  a  second 
execution  may  be  issued.  But,  if  he  is  in  cus- 
tody on  the  second  execution,  and  the  plaintiflT 
discharges  him  from  prison  without  the  surety's 
assent,  the  debt  is  satisfied,  and  the  surety  is  not 
liable.     PaUthorp  v.  Lesher,  2  Rawle,  272. 

168.  In  a  suit  against  a  surety,  in  an  official 
bond,  the  burden  or  proof  lies  upon  the  plaintiff 
to  show  that  the  principal  failed  to  discharge  the 
duties  of  his  office.     U,  States  v.  Befl^  Gilpin,  41. 

169.  The  settlement  and  closing  of  an  account 
of  a  public  officer  does  not  discharge  his  liability 
as  a  surety  for  another  officer,  though  the  default 
of  the  latter  was  previously  known:  U.  States  v. 
Beattie^  Gilpin,  92. 

170.  Where  an  officer,  receiving  a  salary  from 
the  United  States,  is  surety  for  a  defaulter,  the 
continuance  of  the  payment  of  his  salary  is  no 
relinquishnient  of  the  claim  against  him  as  sure- 
ty, ib. 

171.  Sureties  to  a  writ  of  error  bond,  executed 
on  removing  a  case  from  one  court  to  another, 
are  discharged  by  the  execution  of  a  new  writ  of 
error  bond,  by  new  sureties,  on  taking  the  case 
to  a  still  higlier  court.  Winston  v.  Rioesy  4  Stew. 
&  Port.  265. 

172.  Sureties  on  the  bond  of  a  olabnant  of 
property  taken  in  execution  cannot,  in  an  action 
on  the  bond  against  them,  objeet  that  the  jury, 
in  determining  the  question  of  property  between 
the  claimant  and  plaintiff  in  execution,  omitted 
to  notice  a  portion  of  the  property  token.  EUioU 
V.  Gray,  ib.  168. 

173.  The  surety  on  a  prison  bounds'  bond,  tn 
South  Carolina,  is  dischnrged  by  an  order  of  the 
plaintiff  to  the  sheriff  to  *^stay  proceedings" 
against  the  defendant.  Walton  v.  Oswald,  4 
M'Cord,  501. 

174.  The  principal  in  a  bond  for  a  writ  of 
error,  without  the  assent  of  his  soreties,'  agrees 
with  the  adverse  party  that  the  judgment  shall 
be  affirmed,  that  he  will  deliver  indorsed  btlb  for 
the  amount,  payable  by  instalments,  and  that  no 
execution  shall  be  levied  but  in  the  event  of  noi^ 
payment  of  the  bills.  Held,  that  the  sureties 
were  discharged.     Comegys  v.  Cox,  1  Stew.  262. 

175.  A  surety  in  a  bond  for  the  appearance  of 
an  insolvent  debtor  to  render  his  schedule,  dec, 
is  not  liable,  if  the  debtor  ani^sr  and  obtain  his 
discharge,  although  it  be  fraudulently  obtained, 
provided  the  surety  be  not  a  party  to  the  fraud. 
Davis  V.  Catkey,  ib.  402. 

176.  A,  B,  and  C,  in  1810,  gave  a  bond,  con- 
ditioned that  A,  as  agent  of  a  nat-mannfacturing 
company,  should  faithfully  discharge  the  duties 
of  that  office  ^  during  his  continuance  therein." 
Held,  that  certain  new  arrangements  of  A*s 
duties  (for  which  see  the  case)  did  not  amount 
to  such  continuance,  and  that  A's  acts  under 
them  were  not  covered  by  the  bond.  Boston 
Hat  Manufactory  v.  Messinger,  2  Pick.  223. 

177.  A's  confession  that  he  had  concluded  to 
continue  the  agency,  and  was  under  bond  as 
agent,  was  held  inadmissible  to  eharge  the  sure* 
ties,  because  it  was  a  confession  as  to  the  legal 
effbct  of  his  eontraet,  and  also  because  he  had  no 
legal  interest  in  the  question  whether  his  surety 
was  bound,  ik. 

178.  Afler  the  new  arrangements,  A  war 
debited  by  the  company  with  the  balance  of 
accounts  of  the  firat  agency,  and  payments  were 
successively  made  during  six  years,. and  the 
balance  continually  changed,  so  that  a  larger 
smn  than  the  old  balance  had  been  paid  over  ny 
him^   tbcMigh   s  large   balanoa   still'  remaiiifld 
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against  him.  Held,  that  a  new  debt  was  created 
by  this  proceeding,  for  which  the  suretj  was 
not  liable.  Boston  Hat  Manufactory  ▼.  Mesnu' 
ger,  2  Pick.  223. 

179.  In  a  contract  with  the  war  department 
to  build  a  fort,  it  was  agreed  that  advances 
should  be  made,  in  part  payment  of  the  work, 
for  materials  deliTered  with  the  invoice  at  the 
fort,  and  pronounced  by  the  engineer  of  proper 
quality,  and  at  the  end  of  each  month  for  the 
work  performed.  After  large  advances  had  been 
made,  the  contract  was  assigned,  and  the  as- 
signee gave  a  bond  with  sureties  to  account  for 
'*  advances  under  and  by  virtue  of  the  contract." 
Held,  that  the  sureties  were  entitled  to  the 
benefit  of  all  the  limitations  provided  in  the  con- 
tract, and  not  answerable  for  advances  made 
where  such  limitations  were  dispensed  with, 
whether  the  advances  were  made  before  or  after 
the  making  of  the  bond,  the  sureties  not  appear- 
ing to  have  known  how  such  advances  had  been 
made.     U.  States  v.  TiUotson^  Paine,  305. 

180.  The  bond  provided  that  the  principal 
should  account  *'  for  all  such  further  advances  as 
might  thereafter  be  made  to  facilitate  the  execu- 
tion of  the  contract."  Held  to  mean  such  ad- 
vances only  as  were  provided  for  by  the  contract, 
and  with  the  same  limitations  and  restric- 
tions, ik. 

181.  If  a  bond,  on  its  face,  show  a  party  to  be 
a  surety,  he  may  plead,  at  law,  any  matter  which 
will  be  a  legal  discharge  of  himself  Ta^mr  v. 
Bank  of  Kentueky,  2  J.  J.  Marsh.  564. 

182.  Surety  in  a  bond  for  the  liberties,  &c., 
has  no  equities  to  entitle  him  to  any  other 
defences  than  would  avail  his  principal.  Paine 
T.  £{v,  1  Chip.  37.    See  ib,  180. 

18o.  A  surety  in  an  appeal  bond,  conditioned 
to  **  pay/'  A>c.,  does  not  discharge  his  obligation 
by  replevying  the  original  debt,  without  actually 
paying  it.   Morrow  v.  Mason,  7  J.  J.  Marsh.  370. 

184.  Partial  payments  having  been  made  by 
the  sureties  on  a  cashier's  bond,  they  are  to  be 
applied  by  deducting  them  firom  the  penalty  of 
the  bond,  and  allowing  interest  on  the  balance 
firom  the  commencement  of  the  suit ;  but  interest 
is  not  to  be  allowed  to  the  sureties  on  the  pay- 
mente.  MOUIy,  Bank  of  U,  States,  12  Wheat. 
512. 

185.  Sureties  on  a  navy  agent's  bond  are  not 
responsible  for  moneys  placed  in  his  hands  after 
the  termination  of  his  office.  AUler,  as  to 
moneys  received  by  him  while  in  office,  and 
which  he  subsequently  failed  to  account  for.  V, 
States  V.  JfichoU,  ib.  505. 

186.  As  to  the  liabilities  of  sureties,  on  the 
bond  of  a  cashier,  for  his  misconduct  and  defal- 
cation, see  Dedham  Bank  v.  Ckieksringr.  4  Pick. 
314. 

187.  It  is  for  the  principal,  and  not  the  surety, 
on  a  bond  given  as  the  price  of  a  tract  of  land,  to 
elect  whether  to  avoid  the  whole  contract  for  a 
partial  failure  of  the  consideration,  or  only  claim 
a  pro  rata  deduction.  Commissioner  v.  Ra^tii^ 
son,  1  Bailey,  151. 

188.  In  an  action  brought  against  a  surety, 
on  a  bond  given  for  the  faiUiful  discharge  of  the 
duty  of  a  loan-officer,  under  the  New  York  act 
of  sess.  9,  c.  40,  held,  that  the  surety  might  set 
up  in  his  defence  the  laches  of  the  supervisors 
in  not  removing  him  from  office,  and  prosecuting 
the  loan-officer  for  his  first  default,  but  suffering 
him  to  continue,  after  repeated  defaults,  for  up- 
wards of  10  years,  when  the  loan-officer  became 
insolvent,  and  without  prosecuting  him  as  re- 
quired by  the  act ;  and  where  no  notice  was  taken 


of  the  default  of  the  principal  until  after  the 
death  of  the  surety,  this  laches  of  the  supervisors 
was  held  to  be  a  good  defence,  especially  in  an 
action  against  the  heirs  of  the  surety.  People 
V.  Janseuy  7  Johns.  332. 

189.  The  omission  of  the  comptroller,  for  eight 
years,  to  prosecute  the  bond  of  a  commissioner 
of  loans  forfeited  for  the  non-payment  of  interest, 
constitutes  no  defence  to  the  surety,  although,  for 
three  years  subsequent  to  the  default,  the  principal 
was  solvent  and  able  to  pay,  and  at  the  time  of 
the  commencement  of  the  suit  was  insolvent  and 
anable  to  indemnify  his  surety.  People  v.  Rvs- 
seU,  4  Wend.  .570. 

190.  An  omission  of  the  proper  officer  to  recall 
a  delinquent  paymaster,  under  the  injunctions 
of  the  4th  section  of  the  act  of  April  24,  1816, 
c.  69,  does  not  discharge  the  surety.  U.  States 
V.  Vanzandt,  11   Wheat.  184. 

191 .  In  a  suit,  by  a  bank,  against  a  surety  on 
the  cashier's  bond,  a  plea  that  Uie  cashier's  def- 
alcations were  '*  known  to  and  connived  at  by  " 
the  officers  of  the  bank,  is  no  defence,  unless 
fraud  is  charged  upon  the  obligees,  and  the  sure- 
ties are  shown  to  be  prejudiced  by  their  forbear- 
ance.  Taylor  v.  Bank  of  Kentucky ,  2  J.  J. 
Marsh.  564. 

192.  The  execution  of  a  second  replevin  bond 
releases  the  surety  in  the  first;  and  assumpsit 
will  not  lie  in  favor  of  the  surety  in  the  second 
bond,  who  was  compelled  to  pay  the  money 
against  the  surety  in  the  first  bond,  to  recover 
the  money  paid.  Brooks  v.  Shepherd,  4  Bibb, 
572. 

193.  The  sureties  of  a  bond  who  have  been 
fully  indemnified  cannot  take  advantage  of  an 
insolvent  discharge  granted  to  their  principal. 
Moore  v.  Paine,  12  Wend.  123. 

194.  The  giving  a  new  official  bond  by  the 
postmaster  does  not  discharge  his  sureties  under 
the  old  bond  for  the  past  or  subsequent  defaults 
of  his  pri/icipal.  Postmaster' General  v.  Reeder^ 
4  Wash.  C.  C.  678. 

195.  A  previous  demand  on  a  surety  on  a  bond 
is  not  necessary  in  order  to  maintain  an  action 
upon  it  against  him.  Wood  v.  Barstow,  10  Pick. 
368. 

196.  Where  the  bond  given  by  a  collector  of 
taxes  contained  a  recital  that  he  was  duly 
chosen,  and  was  conditioned  for  the  faithful  dis- 
charge of  his  duty,  it  was  held,  in  an  action  on 
the  lM)nd  for  not  paying  over  moneys  collected, 
that  the  sureties  could  not  controvert  the  legality 
of  the  meeting  at  which  he  was  chosen,  nor  the 
validity  of  his  election,  nor  the  legality  of  the 
assessment  of  the  taxes  antecedent  to  their  com- 
mitment to  him,  nor  any  act  of  the  town  for 
which  they  themselves  would  not  be  liable 
in  consequence  of  their  suretyship.  Ford  v. 
Clough,  8  Greenl.  334. 

197.  The  liability  of  the  surety,  in  a  bond  con- 
ditioned for  the  official  good  conduct  of  a  deputy* 
sheriff  during  his  continuance  in  office,  extends 
as  well  to  defaults  committed  after  as  before 
the  death  of  the  surety.     Green  v.  Young,  ib. 

198.  A  promise  of  a  sheriff  to  a  debtor  within 
the  liberties  of  the  prison,  that,  if  he  escaped,  he 
would  not  sue  him  until  he  had  prosecuted  th^ 
bail,  will  not  operate  a  defeasance  of  the  bail 
bond,  if  the  principal  be  sued  at  the  same  time 
with  the  bail.     Rice  v.  Pollard,  1  Tyler,  230. 

199.  Judgment  was  awarded  agamst  a  sheriff, 
and  two  persons  as  his  sureties,  for  failure  by 
him  to  pay  over  money  collected  on  an  execu- 
tion, notice  of  proceedings  to  obtain  such  jndg- 
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ment  boing  giren  to  only  one  of  siicb  alleged 
snretiefi,  and  no  notice  being  adduced  to  show 
who  weze  the  inreties  of  the  sheriff.  On  assign* 
ment  of  error,  judgment  was  reversed.  Barton 
T.  Bank  of  Alabama,  1  Stew.  &,  Port.  471. 

300.  The  Kentucky  act  of  1827,  authorizing 
jud^ents,  for  the  nominal  amount  in  bank  notes, 
agamst  officers  who  have  collected  such  money 
and  failed  to  pay  over,  does  not  apply  to  their 
sureties.  Canterberry  v.  CommomweoicA,  1  Dana, 
415. 

SOI.  In  an  action  by  a  sheriff  against  the  sure- 
ties in  the  bond  of  his  deputy,  (Uie  deputy  hav- 
ing misconducted,)  it  is  not  a  good  plea  that  they 
gave  notice  to  the  sheriff  of  the  deputy's  unfit- 
ness for  office,  and  requested  his  removal.  Crane 
T.  JVstoeU,  2  Pick.  612. 

202.  The  sureties  of  a  sheriff  in  his  official 
bond  are  not  liable  to  the  penalty  of  10  per  cent., 
given  by  statute  against  the  sheriff,  for  failing  to 
account  for  fee-bilis  delivered  to  him  for  collec- 
tion. Ardery  v.  Commonwealth^  7  J.  J.  Marsh. 
1€6. 

203.  In  New  Jersey,  the  sureties  of  a  sheriff 
aire  not  liable  for  moneys  arising  from  sales  of 
land  under  executions  coming  into  the  sheriff's 
hands  of  a  former  year,  although  the  sale  may 
have  taken  place  during  the  commission  for 
which  they  became  surety.  State  v.  M  'Donald^ 
1  Penn.  355. 

204.  The  sureties  on  a  sheriff's  bond  are  not 
the  less  bounden  because  their  bond  is  additional 
to  that  required  by  law.  Treasurers  v.  Taylor,  2 
Bailey,  524. 

20o.  One  who  is  surety  on  a  sheriff's  substi- 
tuted bond,  under  the  act  of  South  Carolina  of 
1820,  is  liable  for  money  collected  by  the  sheriff 
before,  as  well  as  for  that  after,  the  signing  of 
the  bond.  ib. 

206.  In  an  action  against  the  surety  in  an  ex- 
ecutor's bond,  he  is  not  precluded  by  a  previous 
judgment  against  the  executor,  in  a  suit  by  a 
legatee,  from  showing  a  deficiency  of  assets. 
myes  v.  Seaverj  7  Greenl.  237. 

207.  If  one  entitled  to  a  distributive  share  of 
an  estate  takes  the  bond  of  the  administrator  for 
that  portion,  the  administrator's  surety  is  dis- 
charged for  such  amount.  Comnumioea2<A  v. 
Skryoek,  15  S.  A  R.  69. 

208.  A  surety  who  ^ives  bonds  that  a  guardian 
■hall  pay  over  accordmg  to  the  directions  of  the 
court  is  not  obliged  to  refund  a  balance  found 
against  the  guardian  by  referees  appointed  by 
such  guardian  and  his  successor,  without  the 
knowledge  of  the  surety.  Commonwealth  v. 
Simonton,  1  Watts,  310. 

209.  The  surety  for  the  good  conduct  of  an 
administrator  is  not  released  by  his  procuring 
the  administrator  to  resign  and  a  new  one  to 
be  appointed;  nor  need  a  suit  be  first  com- 
menced against  the  administrator.  Stewart  v. 
Moody,  4  ib.  169. 

210.  A  mere  settlement  of  an  account  of  an 
executor  or  administrator,  whether  final  or  par- 
tial, does  not  authorize  a  suit  against  his  sureties 
on  the  probate  bond,  unless  the  settlement  is  fol- 
lowed by  a  decree  of  the  court  for  the  payment 
of  the  sum  due,  and  specifying  to  whom  the  psy- 
ment  is  to  be  made.  Judge  of  Limestone  do. 
Court  ▼.  French,  3  Stew.  d&  Port.  263. 

211.  A  judgment  against  the  administrator 
concludes  the  sureties  as  to  the  nature  of 
the  demand.  Hobbs  v.  Middleton,  1  J.  J.  Marsh. 
176. 

212.  The  surety  in  an  administration  bond  is 
not  concluded  by  a  devastavit  fixed  upon  the 


prmcipal.  ib.    Alitbr,   Oovemor  v.   Shelby,  2 
Blackf.  26. 

213.  Sureties  in  an  administrator's  bond  are 
not  bound  by  a  judgment  which  their  principal 
has  suffered  to  pass  against  him  in  an  action 
barred  by  the  statute  limiting  such  suits  to  four 
years ;  and,  if  sued  on  their  bond  for  the  princi- 
pal*s  nefflect  to  satisfy  that  judgment,  they  may 
successfully  defend  by  properly  pleading  the 
facts.     Dawes  v.  Shed,  15  Mass.  6. 

214.  ^here  an  administration  or  bail  bond  is 
not  executed  by  the  administrator,  the  sureties 
were  held  not  to  be  liable.  H^ood  v.  IVashbum,  2 
Pick.  24.     Bean  v.  Parker,  17  Mass.  591. 

215.  If  a  guardian,  after  entering  into  bond  to 
indemnify  tl^  first  surety,  execute  a  second  bond 
with  another  surety,  which  is  accepted  by  the 
county  court,  the  surety  in  the  first  bond  is  not 
released.  fVilbome  v.  Commonwealth,  2  J.  J. 
Marsh.  617. 

216.  The  act  of  South  Carolina  of  1 789,  author- 
izing an  ordinary  to  give  relief  to  the  "  securi- 
ties '  of  an  administrator,  contemplates  their  dis- 
charge from  a  future,  not  from  a  past,  liability. 
The  new  sureties  would  be  liable  for  any  funds 
which  the  administrator  then  had  in  his  hands. 
Trimmier  v.  TraU,  2  Bailey,  480. 

(b.)    Giving  Time  to  the  Principal, 

217.  Mere  delay,  without  fraud,  or  agreement 
with  the  principal,  does  not  discharge  the  surety. 
Hunt  V.  U.  States,  I  Gallis.  32.  Jfaylor  v.  Moody, 
3  Blackf.  93.     Hunt  v.  Bridgham,  2  Pick.  581. 

218.  Mere  delay  in  calling  on  the  principal 
will  not  discharge  the  principal ;  but  the  laches 
of  the  plaintiff  may  be  relied  on,  by  the  surety,  as 
a  defence.    People  v.  Jansen,  7  Johns.  332. 

219.  A  change  in  the  contract  releases  the 
surety,  though  he  suffer  no  injury  by  the  change, 
but  even  be  benefited  thereby.  MiUerv  Stewart, 
9  Wheat.  680.  U.  States  v.  Tiflotson,  Paine,  305. 
Commissioners  of  Berks  v.  Ross,  3  Binn.  520. 
U.  States  V.  Hillegas,  3  Wash.  C.  C.  70. 

220.  Additional  time  of  payment  given  to  the 
principal  by  the  creditor,  without  the  consent  of 
the  surety,  discharges  the  surety.  U,  States  v. 
HUlegas,  3  Wash.  C.  C.  70.  Bank  of  Steuben- 
tille  V.  Hoge^  6  Ham.  17.  Clippinger  v.  Creps, 
2  Watts,  45.  Kennebec  Bank  v.  Tuckerman,  5 
Oreenl.  130.  Bank  v.  Woodward,  5  N.  Hamp. 
99.    Deming  v.  Jforton,  Kirby,  397. 

221.  Nor  does  it  make  any  difference,  in  such 
case,  that  the  principal  and  surety  are  jointly  and 
severally  bound,  or  that  the  principal  is  still  sol- 
vent at  the  time  of  the  extended  credit,  or  that 
the  consideration  for  the  forbearance  was  usuri- 
ous.    Bank  V.  Woodward,  5  N.  Hamp.  99. 

222.  And  this,  though  the  principal,  at  the 
time  of  such  agreement,  is  actually  insolvent. 
Huffman  v.  Hurlburt,  13  Wend.  375. 

223.  AUter,  of  an  agreement  without  considera- 
tion.    Reynolds  v.  Ward,  5  ib.  501. 

224.  A  promise  to  pay  interest  during  time 
of  forbearance  forms  no  consideration  for  the 
agreement  to  fbrbear  when  the  debtor  is  already 
bound  to  pay  interest,  ifr. 

225.  An  agreement  by  the  creditor  not  to  hold 
the  surety  must  be  for  some  new  consideration ; 
but  if  such  agreement  led  the  surety  not  to  se- 
cure himself,  musre,  whether  he  would  not  be 
discharged.     Hogaboom  v.  Herriek,  4  Verm.  131. 

226.  The  holder  of  a  joint  promissory  note, 
signed  by  two  individuals,  one  of  whom  was  in 
fact  a  surety,  received  it  before  it  was  due,  and 
without  any  knowledge  of  that  fact.  After  he 
had  notice,  ne  made  a  contract  with  the  principal 
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to  extend  the  time  of  pftyment,  without  the  auent 
of  the  larety.  It  was  held,  that  the  surety  was 
discharged.     Wlu4U  y.  Kendall^  6  N.  Hamp.  504. 

227.  And  in  such  ease  the  surety  is  dis- 
charged, although  the  consideration  of  the  delay 
was  a  promise  on  the  part  of  the  principal  to  pay 
more  than  leffal  interest  during  the  time  pay- 
ment is  thus  delayed.  iA. 

228.  A  giving  of  farther  time,  as  to  the  residue 
of  the  debt,  by  the  creditor  to  the  principal 
debtor,  on  condition  that  a  certain  portion  is  paid 
presently,  is  not  such  an  extension  of  credit  as 
will  discharge  the  surety.  Jenkins  v.  Clark^  7 
Ham.  (Part  1st,)  72. 

829.  Where,  after  judgment  against  the  princi- 
pal and  sureties,  they  request  the  creditor  to  give 
the  principal  time,  they  are  not  discharged  by 
the  giying  of  time.  Baldwin  ▼.  9Veston  Rtserve 
Bank,  5  Ham.  273. 

230.  If  the  creditor,  whether  the  United  States 
or  an  individual,  give  time  to  the  principal  in  a 
bond  prior  to  the  breach  of  the  obligation,  with- 
out the  consent  of  the  surety,  the  surety  is  dis- 
charged, and  he  may  set  up  the  delence  at  law. 
jUiter,  if  the  time  be  given  afler  the  breach,  for 
then  the  only  remedy  of  the  surety  is  in  equity. 
U.  &ates  V.  Howdl,  4  Wash.  C.  C.  620. 

231.  In  a  suit  on  a  joint  obligation,  it  is  no  de- 
Osnce  for  one  of  the  obligees  that  he  was  merely 
a  surety,  and  that  the  plaintiff  neglected  to  bring 
■nit  until  the  principal  had  become  insolvent. 
Harrison  v.  Lane,  4  Bibb,  466. 

232.  A  joint  note,  stipulating  that  it  may  be 
continued  from  time  to  time,  upon  payment  of 
interest,  binds  all  parties,  though  part  are  sure- 
ties, and  the  continuance  is  had  without  notice 
to  them.     Reddish  v.  Watson,  6  Ham.  510. 

233.  Where,  by  the  usa^  of  a  bank,  the  credit 
of  a  note  was  continued  without  a  new  note  be- 
ine  given,  and  without  preventing  tlie  bank  from 
collecting  the  note  before  such  new  credit  had 
expired, lield,  that  such  enlargement  of  the  time 
of  payment  did  not  discharge  the  surety,  as  the 
bank  could  sue  the  principal  at  any  time.  Black- 
stone  Bank  v.  HiU,  10  Pick.  129. 

234.  A  creditor  recovered  judgment  on  several 
notes,  some  of  which  were  signed  by  judgment 
debtor  alone,  and  some  by  a  surety,  and  took  out 
an  execution  which  was  in  part  satisfied  by  a  levy. 
Held,  that  he  could  not  appropriate  this  payment 
to  the  notes  not  signed  by  the  surety,  but  that  all 
were  paid  proportionally,  ib. 

235.  Where  property  was  assigned  by  the  prin- 
cipal to  the  surety  on  a  promissory  note,  to  be 
applied,  in  the  first  place,  to  indemnify  the  surety 
against  his  liability,  and  the  surplus  to  be  paid 
over  to  a  creditor  of  the  assignor,  it  was  held,  that 
the  surety's  obligation  to  pay  the  note  was  not 
increased  by  the  assignment,  ib. 

236.  Where  payee  of  a  note,  of  his  own  motion, 
sued  the  principal,  and  attached,  held,  that  his 
discontinuing  the  suit,  and  dissolving  the  attach- 
ment, under  a  bona  fide  arrangement  with  the 
principal,  did  not  discharge  the  surety.  Bank  of 
Monipelier  v.  Dixon,  4  Verm.  587. 

237.  Where  a  promissory  note  was  signed  by 
principals  and  a  surety,  held,  that  the  reception 
of  interest,  in  advance,  of  the  principals  by  the 
holders,  af\er  the  note  was  overdue,  did  not  dis- 
charge the  surety.  Oxford  Bank  v.  Lewis,  8  Pick. 
456. 

238.  The  single  fact,  that  the  creditor  has  U- 
ken  a  judgment  by  confession  from  the  principal 
debtor,  with  a  stay  of  execution  for  six  months, 
cannot  be  pleaded  by  the  surety  in  bar  of  an  ac- 
tion against  hlio  by  the  creditor.    The  pka  in 


such  case,  to  be  valid,  must  also  show  that  tfat 
creditor  could,  by  the  ordinary  proceedings  tl 
law,  have  collected  the  money  sooner  from  the 
principal  debtor  than  by  the  course  which  he  had 
pursued,  and  that  the  time  was  given  to  the  prin- 
cipal without  the  surety's  consent.  Barker  t. 
M'aure,  2  Blackf.  14. 

239.  Where  a  creditor  commences  an  action  on 
a  bill,  on  notice  so  to  do  by  the  surety,  and  after- 
wards discontinues  the  suit  and  gives  fartber 
time  to  the  principal,  who  fails  before  the  bill  if 
paid,  this  does  not  discharge  the  surety.  Man- 
ning V.  ShotweLl,  2  South.  584. 

240.  The  entry  of  a  stay  of  execution  on  a 
judgment  against  a  principal  debtor,  without  the 
knowledge  and  consent  of  the  surety,  is  a  dis- 
charge of  the  surety ;  or,  if  done  afler  the  death 
of  the  surety,  without  the  knowledge  or  consent 
of  his  executors,  is  a  discharge  of  them.  State  v. 
Hamtaond,  6  Gill  Sl  Johns.  157. 

241.  The  acceptance  of  a  common  appearuice 
from  the  obligor  is  not  a  release  of  the  surety. 
Commissioners  of  Berks  v.  Ross,  3  Binn.  520. 

242.  Where  the  original  defendant  in  a  super- 
sedeas judgment,  in  Maryland,  pays  the  debt, 
whether  with  his  own  money  or  that  of  others, 
the  sureties  in  the  supersedeas  are  discharged, 
notwithstanding  the  defendant  enters  the  jodfif- 
ment  for  the  use  of  the  persons  from  whom  he 
borrows  the  money.  Burnet  y.  Courts,  5  Har.  & 
J.  78. 

243.  Where  it  was  the  usage  of  a  bank  to 
suffer  the  accommodation  notes  of  its  debtors  to 
remain  overdue,  the  interest  bein?  paid  in  ad- 
vance at  every  return  of  the  period  of  renewal, 
and  one  of  its  former  directors,  conusant  of  the 
usage,  and  acquiescing  in  it,  became  surety  on  a 
note  to  the  bank,  which  was  afterwards  suffered 
thus  to  lie  over  for  more  than  two  years,  until  the 
principal  became  insolvent,  it  was  held,  that  this 
was  not  such  a  giving  of  new  credit  to  the  prin- 
cipal as  discharged  the  surety.  StraJfsrdBeiiki, 
Crosby,  8  Greenl.  191. 

244.  Where  one  of  two  joint  promisors  was,  in 
fact^  a  mere  suretv,  a  delay  to  collect  the  debt 
from  the  principal,  until  the  remedy  over  by  a 
surety  is  lost,  does  not  exonerate  the  swety. 
Townsend  v.  Riddle,  2  N.  Hamp.  448. 

245.  Where  some  of  the  persons  whose  names 
are  on  a  note  as  makers,  are,  in  fact,  sureties,  if 
the  holder  of  the  note,  not  knowing  such  fi»t, 
give  day  of  payment  to  the  one  who  is  principal, 
he  does  not  thereby  discharge  thoae  who  are  sore- 
ties.    Jfichols  V.  Parsons,  6  ib.  30. 

(c.)    Notice  to   the  Creditor  to  proceed  agsM 

the  Principal, 

246.  A  surety  is  not  discharged,  in  Ohio,  by 
ffiving  notice  to  the  creditor  to  proceed  against 
uie  principal,  and  a  failure  to  do  so,  unless  the 
notice  be  in  writing.  Jenkins  y.  dark,  7  Ham. 
(Part  1st,)  72. 

247.  A  request  by  a  surety,  that  the  creditor 
should  sue  his  principal,  is  unavailing  as  a  de- 
fence, unless  it  is  shown  that  the  pnncipal,  at 
the  time  of  the  request,  was  solvent,  and  sabse- 
quently  became  insolvent.  Hufsean  v.  Burlburt, 
13  Wend.  377. 

248.  And  in  proof  of  the  principal's  solvency 
at  the  time,  it  must  satjsftustorily  appear  that  the 
debt  was  then  collectible,  by  due  course  of  law, 
out  of  the  propertv  of  the  principal,  and  not 
merely  that,  if  he  Kad  been  pressed,  he  might 
have  paid  had  he  chosen  to  do  so.  See  £>astf  ▼• 
Huggins,  3  N.  Hamp.  231. 

249.  A  creditor  who  has  disabled  himself  from 


SURETY. 


501 


proceeding  agmiost  hif  debtor  thereby  diaehargee 
nil  surety.  Miter ,  if  the  indulgence  ia  purely  per* 
miaaiTe :  no  eyentual  loaa  from  delay  diiehargei 
the  Burety.  U.  States  ▼.  JH'Cormtek^  3  Penn. 
437. 

250.  The  refuial  of  a  creditor  to  nue  the  prin- 
cipal, upon  a  mere  request  of  the  surety,  without 
an  offer  of  indemnity  against  the  costs  and 
charges  of  the  suit,  is  no  defence  at  law  to  a  suit 
against  the  surety,  although  the  principal  may 
have  afterwards  become  insolvent.  BeLUnoe  ▼. 
LneU,  5  Pick.  307. 

851.  So  of  a  refusal,  under  like  circumstances, 
to  prosecute  a  suit  already  commenced,  in  which 
the  creditor  has  attached  property  enough  to  sat- 
isfy the  debt,  ib, 

252.  If  a  principal  neglect  to  Hue  at  the  request 
of  the  suretv,  the  surety  is  not  thereby  discharged, 
unless,  at  the  time  of  requesting,  he  declared  he 
would  be  no  longer  bound.  Erie  Bank  v.  Qib- 
eon,  1  Watts,  143.  Cope  v.  Smithy  8  S.  db  R. 
110. 

253.  In  such  case,  the  principal  is  not  bound 
to  resort  to  the  estate  of  the  deceased  debtor,  not- 
withstanding the  Pennsylvania  act  of  April  19, 
1794,  §14.     Cops  V.  SmitA,  8  S.  &  R.  110. 

254.  Where  the  principal  neglects  to  obtain 
payment  out  of  the  estate  of  the  deceased  debtor, 
as  he  might  do,  the  surety  is  discharged.  J2am- 
eey  v.  Weetmoreland  Bank,  2  Fennsyl.  203. 

256.  The  surety  is  discharged,  if  the  creditor, 
npon  request,  neglect  to  callupon  the  principal, 
and  the  surety  is  thereby  injured.  Roto  v.  PtU- 
ver,  1  Cow.  246.     State  v.  Reynolds,  3  Mis.  95. 

256.  Where  a  creditor  is  requested  by  a  surety 
to  sue  his  principal,  and  the  creditor  neglects  so  to 
do,  and  the  principal  afVer wards  becomes  insol- 
vent, the  surety  is  discharged.  ChodmanT.  Grif- 
)£ii,3  Stew.  160.  Manchester  Iron  Co,  v.  Sweeting, 
10  Wend.  162.  Johnston  v.  Thompson,  4  Watts, 
446.  Bruce  v.  Edwards,  1  Stew.  11.  Geddis  v. 
Hawk,  10  S.  Sl  R.^.  Uehtsnhaler  v.  Thomp- 
son, 13  ib.  157.  Gardiner  v.  Ferree,  15  ib.  2S. 
Aliter,  Pickett  v.  Land,  2  Bailey,  608.  Hogaboom 
v.  Herriek,  4  Verm.  131.  Frye  v.  Barker,  4 
Pick.  381.     Dehuffy.  Turbett,  3  Yeates,  157. 

257.  A  note  was  indorsed,  as  collateral  secu- 
rity  for  the  payment  of  a  sum  of  money,  directed 
by  an  order  from  chancery  to  be  paid,  on  pain  of 
attachment,  and  the  indorser  gave  notice  to  the 
holder  of  the  note  that  he  should  require  him  to 
exhaust  the  remedy  by  attachment  previous  to 
proceeding  against  him.  Held,  in  a  suit  against 
such  indorser,  that  such  notice  did  not  discharge 
him,  it  appearing  that  the  creditor  had  offered  to 
permit  him  to  proceed  against  the  principal  debtor 
upon  the  attachment,  and  that,  at  the  time  of  the 
giving  of  the  note,  the  maker  was  insolvent. 
Warner  v.  Bearddey,  8  Wend.  194. 

V.    Pleadings  and  Evidence. 

258.  An  action  for  money  had  and  received  will 
net  lie  for  a  surety  who  has  paid  the  debt  of  his 
principal;  but  one  for  money  laid  out  and  ex- 
pended will  lie.  Ford  v.  KeUh,  1  Mass.  139. 
See  Powell  v.  Smith,  8  Johns.  249. 

259.  Where  several  sureties  pay  the  debt  of 
their  principal,  each  must  sue,  separately,  for  the 
money  paid  by  him.  GoiUd  v.  Gould,  8  Cow. 
168. 

260.  Thus  A  and  B  were  sureties.  B  died, 
and  his  executor  was  a  partner  with  A.  The  two 
partners  paid  the  debt  of  the  principal  out  of 
their  partnership  funds.  Held,  that  the^r  should 
■ever  in  their  aeti^n  against  their  principal.  U, 


261.  Where  a  judprment  has  been  obtained 
against  several  sureties,  one  cannot  sustain  a 
separate  action  against  the  principal,  under  the 
5th  section  of  the  Ohio  act  for  the  relief  of  sure- 
ties. But  where,  in  such  case,  there  is  a  joint 
judgment  against  several,  all  must  join  in  the 
action.     Litter  v.  Horsey,  2  Ham.  909. 

262.  If,  in  an  action  on  a  bond  given  for  the 
faithfhl  performance  of  the  duties  of  an  office, 
the  principal  is  defaulted,  the  declaration  is  to  be 
taken  as  true  against  him  alone ;  and  the  sureties 
are  not  thereby  precluded  from  any  matter  proper 
for  their  defence.  Foxcrqft  v.  J^evens,  4  Greenl. 
72. 

263.  A  verdict  against  the  principal  in  a  recog- 
nizance cannot  be  given  in  evidence  in  a  suit 
against  the  surety.  Respublica  v.  Davis,  3  Yeates, 
128. 

264.  Record  of  a  judgment  against  a  guardian 
alone  is  not  evidence  for  the  same  plaintiff  in  a 
suit  against  his  securities  on  their  Ixnid.  M  'KeU 
lar  V.  Bitwdl,  4  Hawks.  34. 

265.  Record  of  a  recovery,  by  the  creditor  of 
an  intestate,  against  his  administrator,  is  not  evi- 
dence for  the  creditor  in  his  suit  against  the 
securities.  See  4  Hawks.  339  and  34.  Chair" 
man  of  MerMenberg  County  Court  v.  Clark,  4 
Hawks.  43.    Alitbr,  Lucas  v.  Guy,  2  Bailey,  403. 

266.  On  a  plea  of  payment  to  a  bond,  in  a  suit 
by  the  obligee  against  the  surety,  parol  evidence 
is  admissibC),  in  Pennsvlvania,  to  show  that  the 
surety  executed  it  under  the  promise  from  the 
obligee  that  he  should  never  be  called  to  pay. 
Miller  v.  Henderson,  10  S.  &  R.  290. 

267.  A  judgment  against  a  principal  in  a  bond 
is  not  conclusive  evidence  against  his  sureties. 
Munford  v.  Overseers,  2  Rand.  313. 

9Gd,  In  summary  process,  under  the  Kentucky 
statute  of  1798,  the  record  need  not  show  the  evi- 
dence upon  which  the  court  acted.  Reading  v. 
Holton,  Hardin,  63. 

269.  In  summary  process,  by  a  surety  in  a  re- 
plevin bond  against  his  principal,  the  record  of 
the  suit  in  which  he  was  surety  forms  no  part 
of  the  record  of  the  summary  process,  unless 
made  so  by  bill  of  exceptions.  Dorsey  v.  Beail^ 
ib.  564. 

270.  In  summary  process,  bj  a  surety  in  a  re- 
plevin bond  against  his  principal,  notice,  if  cer- 
tain to  a  common  intent,  is  sufficient,  ib. 

271.  In  assumpsit  on  a  promissory  note,  a  plea 
that  the  note  was  made  to  A,  by  the  defendant,  and 
B,  jointly  and  severally,  for  the  proper  debt  of 
B;  that  A  commenced  an  action  upon  it  against 
B,  and  attached  his  property  to  an  amount  suf« 
ficient  to  respond  the  judgment  that*  might  be 
rendered ;  that,  while  that  action  was  pending, 
B  became  insolvent,  and  A,  knowing  ail  these 
facts,  negotiated  the  note  to  the  plaintiff,  and 
discontinued  his  action,  for  the  purpose  of  dis- 
charging the  attachment  and  compelling  the  de- 
fendant to  pay  the  note,  and  that  the  plaintiff, 
knowing  the  same  facts,  purchased  the  note  for 
the  same  purpose,  was  held  bad  on  demurrer. 
Bellows  V.  Lovell,  4  Pick.  152. 

272.  In  debt  on  a  joint  and  several  b>'nd, 
the  discharge  of  one  obligor,  under  the  act  of 
Congress  of  June  6, 1798,  c.  66,  cannot  be  plead- 
ed in  an  action  against  a  co-obligor.  Hunt  v.  U. 
States,  1  Gallis.  32. 

273.  S.  and  B.  entered  into  a  partnership,  and 
it  was  agreed  that  the  separate  debts  of  B.  should 
be  assumed  by  the  firm,  and  a  bond  was  given 
by  B.,  with  sureties,  to  indemnify  S.  against  loes 
by  the  said  assumption.     In  an  action  against  the 

I  saretiee  by  S.y  after  the  diseolution,  an  award 
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ffiven  in  ftvor  of  S.,  in  a  reference  entered  into 
between  S.  and  B.,  the  award  having  been  found- 
ed on  the  acknowledgment  of  B.,  and  not  con- 
fined to  the  anumed  debts,  cannot  be  ffiven  in 
evidence.  Simonton  v.  Boucher^  2  Wash.  C.  C. 
473. 

274.  In  a  anit  against  a  sheriff's  sureties,  for 
a  false  return  made  by  him,  where  thev  had  no- 
tice of  the  suit  against  him,  and  might  or  did 
make  defiance,  a  judgment  against  the  principal 
is  conclusive  against  them.  If  notice  was  not 
given,  it  is  prima  facU  only.  It  may  be  im- 
peached for  collusion  or  mistake  ;  but,  until  im- 
peached, is  sufficient  to  entitle  the  plaintiff  to 
recover  the  amount  for  which  it  was  rendered. 
State  V.  Coleriekj  3  Ham.  487. 

275.  In  an  action  against  a  surety,  in  Ohio, 
he  cannot  take  advantage  of  notice  to  the  creditor 
to  proceed  against  the  principal,  and  a  neglect 
to  do  so,  unless  he  set  out  the  fact  in  his 
plea.  Headingtan  v.  JVe/,  7  Ham.  (Part  1st,) 
229. 

276.  On  motion  for  judgment  against  a  sheriff 
and  his  surety,  under  the  statute  of  Alabama,  for 
failing  to  pay  over  money  collected  on  execution, 
if  the  surety  relies  for  his  defence  on  a  general 
denial  of  the  facts  stated  in  the  notice,  he  there- 
by acknowledges  himself  as  such  surety,  and  the 
fact  need  not  Be  proved  by  the  plaintiff.  Jameson 
T.  Harper,  1  Port.  431. 

277.  The  record  of  a  judgment  rendered  upon 
proceedings  by  sei.  f.  against  sureties  upon  a 
writ  of  error  bond,  taken  in  a  cause  in  which  it 
was  determined  that  a  payment  made  to  a  depu* 
ty-sheriff  by  a  defendant  in  the  judgment  was  a 
satisfaction  of  the  same,  is  conclusive  in  a  suit 
by  the  plaintiff  in  the  judgment,  against  the 
sureties  of  the  sheriff  on  his  bond,  to  recover  the 
amount  so  paid ;  it  appearing  that  notice  was 
given  to  the  defendants,  and  that  the  sheriff's 
representative  appeared  and  defended  the  suit  in 
error ;  also,  that  the  deputy  was  one  of  the  de- 


fendants in  the  aei.  fa.    M  *  Broom  v.  7^  Gov 
emor^  4  Port.  90. 

278.  In  an  action  by  the  plaintiff  in  a  judgment 
to  recover,  of  a  sheriff's  sureties,  money  received 
thereon  by  the  sheriff's  deputy,  notice  to  the 
sheriff's  administrator  that,  in  the  event  of  a 
pending  suit  being  determined  against  the  plain- 
tiff in  the  judgment,  the  estate  of  the  sheriff 
would  be  held  liable,  is  sufficient,  without  the 
production  of  the  receipts  signed  by  the  deputy; 
the  administrator,  on  such  notice,  appearing  aod 
defending  the  suit.  ih. 

279.  In  general,  no  proceedings  short  of  satii- 
fibction  of  a  judgment  against  the  principal  debtor 
constitute  a  defence,  in  an  action  by  the  creditor 
aeainst  the  other  debtor.  Bank  of  Rutland  v. 
fkrall,  6  Verm.  237. 

280.  Where  the  nature  of  legal  proceedings 
affords  an  opportunity  of  presenting  the  question, 
the  same  rule,  as  to  what  will  discharge  the  lia- 
bility of  a  surety,  prevails,  as  well  in  law  as  in 
equity.     People  v.  Janaen^  7  Johns.  332. 

281.  Confessions  of  a  principal  are  not  evi- 
dence against  a  surety.  Boston  Hat  Manufaetth 
ry  V.  Mes finger  J  2  Pick.  223. 

282.  Declarations  of  a  creditor,  or  of  his  agent, 
that  the  principal  debtor  had  paid  the  debt,  are 
not  evidence  against  a  surety  who  has  paid  the 
debt,  in  his  suit  against  a  co-surety  for  contriba- 
tion.     Letcher  v.  Yantes,  3  Dana,  160. 

283.  One  of  two  sureties  to  a  note  may  prove, 
by  parol,  that  he  signed  as  surety  to  his  co-surety, 
as  well  as  to  the  prmcipal.  JSnderson  v.  Pearson, 
2  Bailey,  107. 

284.  'The  admission,  by  one  of  the  original 
sureties,  that  the  plaintiff  signed  a  note  as  surety 
for  all  the  makers  of  the  note,  will  not  bind  hii 
co-sureties,  no  partnership  being  shown  to  eziit 
between  them.     tVamer  v.  Price,  3  Wend.  397. 

235.  A  surety,  who  is  directly  interested  in  the 
event  of  the  suit,  cannot  be  a  witness.  Reigart 
V.  Hix,  14  8.  db  R.  134. 


T. 


TAXES. 

I.    Taxes  in  Maine, 
II.    Taxes  in  Vermont  and  Jfew  Hampshire, 

III.  Taxes  in  Massachusetts.    (a.>  Assessment 

of  Taxes,  (b.)  What  may  be  taxed,  and 
to  whom  and  where  it  may  be  taxed. 
(c.)  Remedy  where  a  Tax  is  illegal, 
and  other  Matters, 

IV.  Taxes  in  Connecticut. 
V.    Taxes  in  Jfew  York. 

VI.  Taxes  in  Pennsylvania. 

VII.  Taxes  in  Ohio. 

VIII.  Taxes  in  Kentucky. 

IX,  Taxes  in  South  Carolina. 

X.  Taxes  in  other  States. 


I.     Taxes  in  Maine. 

1.  The  power  given  to  towns,  by  statute,  to 
raise  money  for  **  necessary  charges,"  extends 
only  to  those  expenses  which  are  incident  to  the 
discharge  of  corporate  duties.  Bussey  v.  CHI' 
more,  3  Greenl.  191. 

2.  Hence  a  tax  of  money  for  the  discharge  of 


a  contract  entered  into  by  a  town  with  the  cor- 
poration of  a  toll  bridge,  for  the  free  passage  of 
the  bridge  by  the  citizens  of  the  town,  waslield 
illegal,  as  transcending  its  powers,  ib. 

3.  The  capital  employed  in  manufactures,  with- 
in the  meaning  of  the  statute  of  1825,  c.  ^i 
includes  whatever  is  essential  to  the  proseeution 
of  the  business,  whether  it  be  fixed  or  circulating 
capital.  And  it  is  immaterial  whether  it  is  de- 
rived from  assessments,  or  loans,  or  otherwise. 
Gardiner  C.  ^  W.  Factory  v.  Gardiner,  5  ib.  133. 
•  4.  It  is  within  the  ordinarv  powers  and  duties 
of  towns  in  this  state,  in  which  no  distinct  and 
separate  parish  or  religious  society  is  established, 
to  provide  for  religious  instruction  ;  and  for  this 
purpose  they  may  raise  and  assess  money  to  sup- 
port ministers,  and  to  build  and  repair  meeting- 
houses.   Mna  V.  Plumm^r,  3  ib.  88. 

5.  An  article  in  the  warrant  for  a  town  meet- 
ing **to  see  what  measures  the  town  will  take  to 
build"  a  certain  bridge,  «*or  anv  matters  and 
things  relating  thereto,"  was  held  sufficient  to 
authorize  the  raising  of  money  for  that  purpose. 
Ford  V.  Clough,  8  ib.  334. 

6.  A  town  legallv  assembled  in  its  corpoiate 
ci4>acity  may  lawfully  raise  money  for  psnehiai 
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purposes,  as  well  since  the  statute  of  1821,  c.  135, 

as  before,  t^. 

7.  The  merchandise  of  a  manufacturing  cor- 
poration, employed  in  trade  in  a  store,  is  not 
taxable  to  the  corporation,  in'  the  town  where 
the  store  is  situated,  but  to  the  individual  hold- 
ers  of  the  stock.  Gardiner  C.  ^  W.  Factory  v. 
Gardiner,  5  ib.  133. 

8.  The  provision  usually  inserted  in  the  annual 
tax  acts  is  intended  to  apply  only  to  individ- 
uals having  their  domicil  in  towns  other  than  the 
place  of  their  bVtsiness.  ib. 

9.  The  town  of  W.,  when  it  constituted  but 
one  parish,  erected  a  meetinff-house ;  and  after 
several  years,  divers  citizens  having  in  the  mean 
time  become  members  of  other  parishes,  the 
town,  in  its  municipal  capacity,  raised  money  to 
repair  the  house  ;  which  was  assessed  generally 
on  all  the  inhabitants.  It  was  holden,  that  this 
assessment,  so  far  as  these  citizens  were  con- 
cerned, was  illegal.     Paiiu  v.  Ross,  5  ib.  400. 

10.  Where  a  private  statute  required  the  assess- 
ors of  a  corporation  to  *^  make  perfect  lists  of  as- 
sessments under  their  hands,  and  commit  the 
same  to  the  collector,  with  a  warrant  under  their 
hands  and  seals;"  it  was  holden,  that  the  sign, 
ing  of  the  warrant,  though  it  were  on  a  leaf  of 
the  same  book  which  contained  the  assessment, 
was  no  signing  of  the  assessment,  and  that  with- 
out a  separate  signature  the  assessment  was  im- 
perfect and  invalid.     Colb^  v.  Russell,  3  ib.  227. 

11.  If  one  of  the  inhabitants  of  a  town  absent 
himself,  in  order  that  he  may  not  receive  personal 
notice  from  the  assessors  to  bring  in  a  list  of  his 
taxable  estate,  where  the  known  usage  was  to 
give  notice  in  that  method,  he  cannot  afterwards 
object  to  the  legality  of  his  tax  on  that  account. 
Mussey  v.  WhUe,  3  ib.  290. 

12.  Under  the  sUtute  of  1821,  c.  116,  §  1,  the 
lists  of  assessments  of  taxes  must  be  signed  by 
the  assessors.  The  signing  of  the  warrant 
usually  inserted  at  the  end  of  the  tax  bill  is 
not  a  su£Scient  compliance  with  the  statute  in 
this  particular.     Foxcroft  v.  Jfetins,  4  ib.  72. 

13.  A  collector  of  taxes,  having  given  bond 
conditioned  that  he  should  <*  well  and  truly  col- 
lect all  such  rates  for  which  he  should  have  suf- 
ficient warrant  under  the  hands  of  the  assessors, 
according  to  law,  and  pav  the  same  into  the 
treasury, '  &c.,  received  or  the  assessors  a  tax- 
bill  not  signed,  together  with  a  warrant  in  legal 
form  for  the  collection  of  the  taxes ;  after  which 
he  received,  by  voluntary  payments,  the  amount 
of  a  large  part  of  the  taxes,  which  he  neglected 
to  account  for.  In  an  action  on  the  bond,  it  was 
held  to  extend  only  to  such  taxes  as  he  might 
collect  after  receivmg  a  full  legal  authority  to 
enforce  the  collection ;  and  that,  the  tax-bill  not 
being  signed,  the  warrant  annexed  to  it  was 
insumcient,  and  the  condition  was  therefore 
saved,  ib. 

14.  If,  in  the  assessment  of  a  tax,  the  assessors 
exceed  the  sum  voted  to  he  raised  and  five  per 
cent,  thereon,  though  the  excess  be  of  a  few 
cents  only,  the  whole  is  void,  and  the  assessors 
are  liable  in  trespass  to  the  party  whose  goods 
nave  been  distrained  for  the  tax.  Huse  v.  Mer- 
nam,  2  ib.  375. 

15.  A  deputy-collector  of  the  direct  tax,  ap- 
pointed under  the  act  of  congress  of  July  fSt, 
1813,  providing  for  the  collection  of  internal 
taxes,  was  not  authorized  to  collect  the  taxes,  im- 
posed by  the  acts  of  subsequent  years,  without  a 
new  appointment  and  qualification.  Preble  v. 
Young,  4  ib.  431. 

16.  It  is  not  necessary  for  the  purchaser  of  lands 


sold  for  non-payment  of  the  direct  tax  of  the 
year  1813,  in  an  action  between  him  and  the 
original  owner  of  the  land,  to  show  that  the  col- 
lector had  given  bond  for  the  faitliful  perform- 
ance of  his  duty ;  this  being  intended  only  for 
the  security  of  the  United  States.  Hale  v.  Cusk' 
ing,  2  ib.  218. 

17.  In  such  action,  the  administration  of  the 
oath  of  office  to  the  assistant  assessor  may  be 
proved  by  parol;  the  statute  requiring  a  cer- 
tificate of  the  oath  to  be  filed  in  the  collector's 
office  being  merely  directory.  See  statute  of 
U.  Stotes  July  22,  1813,  §  3.  ib. 

18.  If  land  be  sold  for  the  non-payment  of  di- 
vers taxes,  one  of  which  is  illegal,  and  the  rest 
legal,  the  sale  is  void.     Elwell  v.  Shaw,  1  ib.  339. 

19.  Where  lands  of  non-resident  proprietors, 
which  are  advertised  to  be  sold  for  taxes,  have, 
within  three  years  next  preceding  such  adver- 
tisement, been  taken  from  one  town  and  annexed 
to  another,  the  name  of  the  former  as  well  as 
of  the  latter  town  must  be  expressed  in  the  ad- 
vertisement, within  the  meaning  of  the  statute  of 
Massachusetto  of  1785,  c.  70,  f  7.  [Stat.  1821, 
c.  116,  §  30.]     Porter  v.  Whitney,  ih.  305. 

20.  The  words,  *'  in  the  name  of  the  state  of 
Maine,"  and  the  sentence  beginning  with  the 
words,  **  it  being  this  town's  proportion  of  a  tax," 
&c.,  in  the  form  of  the  warrant  for  collecting 
taxes'  in  the  statute  of  1821,  c.  116,  §  17,  are  mat- 
ters of  form  only,  the  omission  of  which  does  not 
vitiate  the  warrant.    Mussey  v.  White,  3  ib.  290. 

21.  It  is  not  necessary  to  the  validitv  of  a  war- 
rant for  the  collection  of  taxes,  that  it  be  deliv- 
ered to  the  collector  during  the  year  for  which  he 
and  the  assessors  were  elected ;  it  being  sufficient 
if  they  made  and  signed  it  while  in  office,  ib. 

22.  The  statute  of  Maine  of  1826,  c.  337,  §  1, 
in  addition  to  an  act  for  the  assessment  and  col- 
lection of  taxes,  imposing  certain  liabilities  upon 
towns  and  other  corporations,  and  exempting  as- 
sessors therefrom,  does  not  apply  to  school  dis- 
tricts. School  District  JVb.  1  in  Greene  v.  Bailey, 
3  Fairf  254.  

II.    Taxes  in  Vermont  and  Jfew  Hampshire. 

23.  Under  the  tax  act  of  Vermont  **•  for  raising 
$30,000,"  November  3,  1791,  the  assessment  by 
the  selectmen  must  appear  to  have  been  duly  re- 
turned to  the  state  treasurer,  and  made  out  with 
the  particularity  required  by  the  statute,  in  order 
to  the  validity  of  the  proceedings  for  the  sale  of 
land  under  the  act,  for. non-payment.  Collector « 
76.     Doe  V.  Whitlotk,  1  Tyler,  305. 

24.  Where,  under  the  act  of  Vermont,  laying 
**the  ten  shillings  tax"  on  every  100 acres, &c  .» 
a  large  tract,  held  in  common,  was  put  up  at 
vendue  for  non-payment  of  the  tax,  it  was  con- 
sidered that  it  should  have  been  put  up  in  sec- 
tions of  not  more  than  100  acres  at  a  time,  and 
the  land  sold  for  the  tax  of  each  section  then 
*^  located  "  within  that  section.  Doe  v.  Strong, 
ib.  191. 

25.  Enlistment  in  the  United  States  army  does 
not  exempt  one  from  a  preexisting  liability  to 
taxation  on  account  of  his  estate,  nor  to  arrest,  on 
the  warrant,  for  non-payment.  Webster  v.  Sey- 
mour,  8  Verm.  135. 

26.  Lands  conveyed  to  the  use  of  Middlebury 
College  are  within  the  saving  of  the  Vermont 
road-  tax  act  of  1821,  of  lands  **  sequestered  to  pub- 
lic, pious,  and  charitable  uses."  Middlebury  Col' 
lege  V.  Cheney,  1  ib.  350. 

27.  The  legislature  made  a  committee  of  three 
to  build  a  road,  and  empowered  **  said  A,  B,  and  C» 
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to  iroue  thetr  warrant,*'  to  collect  a  tax  for  that 
parpose.  Held,  that  the  warrant  was  Toid  onleta 
executed  by  all  three.  Townsend  v.  Gray^  1 
Chip.  127. 

28.  The  state  treasurer's  extent  against  a  town 
IS  admissible  in  a  suit  bjr  the  town,  on  the  tax* 
collector's  bond,  without  showing  Uie  regulari- 
ty of  the  preliminary  proceedings.  CharTotte  v. 
H^ebb,  7  Verm.  38. 

29.  A  deed  of  a  collector  of  **  the  surveyor's 
general  tax,"  actin|^  under  authority  of  the  town 
corporation  only,  is  not  evidence  of  title  for 
plaintifP  in  ejectment.  Biddlecom  ▼.  FarvM^  1 
Tyler,  5. 

30.  To  maintain  title  under  a  collector's  sale 
for  non-payment  of  ^«the  $30,000  tax,"  it  is 
necessary  to  produce  the  rate-bill.  Collector. 
76.    Mix  Y.  Whitioek,  ib.  30. 

31 .  For  a  decision  as  to  the  recording  of  adyer- 
tisements,  under  (  3  of  the  particular  land  tax 
^Msts,  No.  3,  see  Clark  v.  Tucker^  6  Verm.  181. 

32.  Listers  are  liable,  in  an  action  on  the  case, 
for  setting  property  of  the  plaintiff  in  the  list 
against  him  in  a  town  where  he  does  not  live, 
when  he  has  been  compelled  to  pay  taxes  in  con- 
sequence.    Henry  v.  £ison,  2  ib.  499. 

'  33.  By  the  law  of  New  Hampshire,  where  a 
tax  is  assessed  upon  the  land  of  a  non-resident, 
the  number  of  the  range  and  lot,  or  some  other 
description  of  the  land  taxed,  must,  in  all  cases, 
be  inserted  in  the  list.  Brown  v.  Dtiwmoor,  3 
N.  Hainp.  103. 

34.  It  is  not  necessary,  in  the  list  of  non-resi- 
dent taxes,  to  state  that  the  original  proprietors 
and  owners  are  unknown,  where  the  fact  is  so. 
When  the  names  are  not  stated  in  the  list,  they 
will  be  presumed*  to  be  unknown  until  the  con- 
trary appear.     Cardigan  v.  Pag9^  6  ib.  182. 

3o.  Under  the  law  in  relation  to  taxation,  in- 
dividuals, when  requested,  by  selectmen  of  towns, 
to  give  an  account  on  oath  of  their  taxable  prop- 
erty, are  bound  to  be  ready  to  do  it ;  and  if  not 
ready  when  requested,  it  is  their  duty  to  prepare 
and  carry  to  the  selectmen  such  an  account, 
otherwise  they  may  be  legally  doomed.  WiUard 
y.  Witherbee^  4  ib.  118.     J^dson  v.  Pierct^  6  ib.  1 94. 

36.  And  if  such  an  individual,  in  giving  to  the 
selectmen  his  account,  has  been  guilty  of  a  fraud- 
ulent concealment  of  a  part  of  his  estate,  he  may 
be  legally  taxed  for  the  fraud,  without  a  hearing 
before  the  selectmen ;  nor,  in  an  action  by  him 
against  the  selectmen  for  overtaxing,  is  it  neces- 
sary for  their  defence  to  show  that  they  had 
knowledge  of  the  fraud  when  they  made  the 
Ux.     WUlard  v.  Wetkerbee^  4  ib.  118. 


III.    TaxM  in  Massaekuietts. 
(a.)   Assessment  of  Taxes. 

37.  Assessors  of  taxes,  in  order  to  justify  them- 
selves in  the  execution  of  their  office,  must  show 
that  they  were  legally  chosen  and  duly  qualified 
to  act ;  but  it  is  not  necessary  to  prove,  that  the 
meeting  at  which  they  were  chosen  was  legally 
warned  and  assembled,  by  any  other  evidence 
than  the  records,  unless  the  records  be  lost  or  de- 
stroyed.   Tkayvr  v.  Steams^  1  Pick.  109. 

38.  A  copy  of  the  valuation  and  assessment 
must  be  returned  by  the  assessors  to  the  town 
clerk.  Blossom  v.  Cannon^  14  Mass.  177.  Tkayer 
V.  Steams,  1  Pick.  482. 

39.  Statute  1822,  c.  104,  §  2,  requiring  a  col- 
lector of  taxes  to  return  annually,  15  days  be- 
fore the  1st  Monday  in  March,  a  list  of  persons 
from  whom  he  has  received    state  or  county 


taxes,  intends  that  the  return  shall  not  be  mads 
more  than  15  days  before  such  Monday.  Ca/ta 
y.  Ckeney,  4  Pick.  118. 

40.  Statute  1822,  c.  104,  intends  that  the  iitt, 
therein  mentioned,  of  persons  who  have  paid 
taxes,  shall  remain  with  the  selectmen,  and  not 
be  taken  away  by  the  collector.  Such  list  need 
not  be  delivered  to  the  selectmen  at  a  meeting  of 
the  board,  and  a  delivery  to  one  of  them  is  soffi- 
cient.    Adams  v.  MouUon,  7  ib.  286. 

41.  Parish  taxes  must  be  assess^  according  to 
a  valuation  to  be  made  by  the  assessors  of  the 
parish ;  and  if  they  are  assessed  according  to  a 
valuation  made  by  the  assessors  of  the  town,  the 
assessment  will  be  illegal  and  void.  Granger  v. 
Parsons,  2  ib.  392. 

42.  Assessors  are  not  compellable  to  assess  an 
illegal  tax ;  but  they  may  exercise  their  judgment 
on  the  subjects  for  which  the  moneys  appear  to 
be  voted,  and  they  may  refuse  to  cause  the  col- 
lection to  be  enforced,  if  they  deem  the  tax  illegal. 
Stetson  v.  Ksmpton,  13  Mass.  272. 

43.  Assessors  cannot  lawfully  add  more  than 
five  per  cent,  to  the  amount  of  any  tax  committed 
to  them  to  assess ;  and  if  they  assess  an  additional 
sum  exceed ingr  that  rate,  the  assessment  will  be 
illegal  and  void.     Ubby  v.  Bumham,  15  ib.  144. 

A,  In  the  assessment  of  the  several  taxes  for 
the  state,  county,  and  town,  the  assessors  are  re- 
quired, by  the  statute  of  1785,  c.  50,  to  assess 
them  separately,  and  to  put  them  into  separate 
lists,  except  only  that  the  county  tax  may  be 
added  to  the  town  cnt  state  tax  ;  but  if  they  be 
all  blended  together,  the  assessment  will  be  void. 
Tkayer  v.  Steams,  1  Pick.  482. 

45.  But  it  is  not  necessary  that  there  shonld 
be  a  separate  warrant  for  the  collection  of  each 
tax  :  one  warrant  for  the  whole  will  be  sufficient 
for  the  purpose,  ik, 

46.  If  the  assessora  neglect  to  have  their  assess- 
ment recorded  in  the  town  book,  or  to  leave  a 
copy  with  the  town  clerk,  or  to  file  it  in  the  as- 
sessor's office,  or  if  they  negleot  to  lodge  with 
the  town  clerk  the  invoice  or  valuatioB,  or  a  copy 
of  it,  from  whence  the  rates  or  assessments  are 
made,  (as  required  by  the  Massachusetts  statute 
of  1785,  c.  50,)  the  tax  will  be  illegal  and  void. 
Blossom  V.  Cannon,  14  Mass.  177.  Tkayer  v. 
Steams,  1  Pick.  482. 

47.  If  the  assessora  of  a  town,  or  either  of  them, 
keep  a  room  for  the  deposit  of  papera,  or  for  tran- 
sacting business  relating  to  their  office,  such  room 
may  be  considered  as  an  office,  within  the  mean- 
ing of  the  statute ;  but  if  there  be  no  room  so 
used  by  any  of  the  assessora,  the  jpapera  being 
kept  and  business  transacted  at  diTOrent  places, 
as  may  suit  their  convenience,  they  cannot  be 
considered  as  having  an  office.  Tkayer  v.  Steams, 
ib.  482. 

48.  An  assessment  for  state  and  county  taxes, 
in  Massachusetts,  will  not  be  void,  even  if  erro- 
neous, because  made  for  a  greater  amount  than 
was  required  by  the  warrants ;  although,  before 
the  sUtute  of  1785,  c.  50,  there  was  no  statute 
provision  allowing  such  discrepancy.  Ceitmsai  v* 
Anderson,  10  Mass.  105. 

49.  Where  distinct  real  estates  belong  to  the 
same  owner,  they  must  be  separately  valued  and 
assessed,  and  each  estate  is  subject  to  alien  fo'J^ 
tax  due  upon  it.    Hayden  v.  Foster,  13  Pick.  492. 

50.  In  assessing  improved  lands,  it  is  not  ne- 
cessary, in  invoices  or  tax  lists,  to  specify  the 
number  of  acres ;  but  if  the  value  of  the  lands 
be  sUted,  it  is  sufficient  WeUes  v.  BatUile,  U 
Mass.  477. 

51.  All  taxes  granted  for  puoehial  or  oiaiu- 
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eiptl  purposes,  for  any  one  year,  must  be  aseefsed 
by  aasesson  chosen  for  that  year,  and  upon  a 
▼al nation  to  be  made  for  that  year ;  and  an  as- 
sessment made  by  the  assessors,  or  upon  a  yalua* 
lion,  of  the  preceding  year,  would  be  illegil  and 
▼Old.     AVwon  y.  IVkiiwm,  1  Pick.  140. 

52.  Assessors  of  parishes  must  make  a  list  and 
▼aluation  of  each  individual's  taxable  property  ; 
and,  if  they  assess  a  tax  without  making  such 
list  and  valuation,  the  assessment  will  be  illegal. 
7%itr9t0n  T.  IMtUj  3  Mass.  429. 

63.  An  agreement,  between  neighboring  towns 
or  parishes,  not  to  assess  in  one  the  lands  of  the 
inhabitants  of  the  other,  is  invalid  as  against  the 
provisions  of  the  law  regulating  assessments. 
DiUingham  v.  Snoto^  5  Mass.  647. 

54.  An  assessor's  warrant,  made  out  and  signed 
by  the  assessors,  with  one  seal  affixed  while  they 
were  together,  and  concluding  with  **  given  un- 
der our  hands,*'  without  adding  (*and  seals,"  was 
held  to  be  valid.    Bradford  v.  Randall,  5  Pick.  496. 

55.  Under  statute  1823,  c.  133,  a  Ux  is  valid, 
though  the  assessor's  list,  and  the  rate  lists  com- 
mitted to  the  collector,  contain  no  separate  col- 
umn for  income.  Blaekbum  v.  Inhahitants  of 
Walwle,  9  ib.  97. 

6o«  If  either  of  the  assessors  keep  an  office  for 
the  deposit  of  papers  relating  to  their  office,  this 
may  be  an  **  office^"  within  Uie  meaning  of  the 
law.  The  papers  must  not  be  shifted  from  Jiand 
to  hand.     TAnyar  v.  Suama^  1  ib.  462. 

57.  Moneys  voted  to  be  raised  by  a  school  dis- 
trict, for  the  building  and  repairing  of  a  school- 
house,  pursuant  to  the  Massachusetts  statute  of 
1799,  c.  66,  may  be  assessed  by  assessors  chosen 
•fter  such  vote.     Pond  v.  Ae^gvs,  3  Mass.  230. 

56.  It  is  not  necessary  that  such  vote  be  cer- 
tified by  the  district  clerk  to  the  assessors  in 
office  at  the  time  the  vote  passed ;  but  it  may  be 
certified  to  the  assessors  which  shall  be  chosen 
afterwards,  ib, 

69.  Nor  is  it  neeessarythat  the  assessors  make 
the  assessment  within  30  days  from  the  date  of 
the  certificate  of  the  district  clerk,  the  naming 
of  the  time  ibr  the  assessment  being  directory  to 
the  assessors,  and  not  a  limitation  of  their  au- 
thority, ib,     WiOiams  v.  Lunenburg,  21  Pick.  75. 

60.  If  the  assessors  make  an  illegal  assess- 
ment, and  issue  their  warrant  to  collect  the 
money,  they  may  revoke  their  doings,  and  make 
a  new  assessment,  and  issue  a  new  warrant, 
without  a  second  certificate  from  the  district 
clerk ;  or,  if  their  office  should  expire  before 
making  such  new  assessment,  or  if  they  should 
neglect  or  have  no  time  to  make  any  assess- 
ment, the  district  clerk  may  make  a  second 
certificate  to  their  successors,  who  may  make 
the  assessment.    Pond  v.  J^egus^  3  Mass.  230. 

61.  A  school  district,  after  having  voted  to 
raise  money  for  building  or  repairing  a  school- 
house,  may,  at  a  legal  meeting  at  any  time  before 
the  assessment,  rescind  their  vote.  tb. 

62.  If  a  school  district  vote  that  the  money, 
raised  by  them  for  the  purpose  of  building  or  re- 
pairing a  school-house,  shall  be  paid  within  a 
certain  time,  the  assessors  may,  notwithstanding 
rach  vote,  make  the  assessment  after  the  expira- 
tion of  the  time  of  payment  expressed  in  the 
vote,  ib, 

63.  If,  after  the  inhabitants  of  a  school  district 
have  voted  to  raise  money  for  building  a  school* 
house,  end  before  the  same  be  assessed,  the  lim- 
its of  the  district  be  altered,  and  a  new  district 
be  formed  by  the  town,  the  vote  to  raise  the 
HMmey  is  annmjled,  and  the  assessment  cannot  be 
legally  made.    BUkatdt  v.  Daggti^  4  ib.  534. 

VOL.  III.  64 


(  b.)   Wkat  may  be  taxed,  and  to  whom  and  v>her€ 

it  may  be  taxed, 

64.  Where  executors  deposited  a  sum  of  money 
with  a  life  insurance  company,  in  trust  for  A,  the 
interest  to  be  paid  to  A  during  ber  life,  and,  at 
her  death,  the  principal  to  be  divided  by  the  ex- 
ecutors  among  her  children,  itVas  held,  that 
the  executors  were  not  liable  to  be  taxed  for  said 
sum,  it  not  coming  under  the  head  of  *'  moneys 
at  interest  more  Uian  they  paid  interest  for,"  or 
of  **  debts  due  to  them  more  than  they  were  in- 
debted for,"  in  the  tax  acts.  Gray  y.  City  of 
Boston,  15  Pick.  376. 

65.  Under  a  statute  subjecting  to  taxation 
**  shares  or  property  in  any  incorporated  compa- 
ny for  a  bridge,  or  a  turnpike  road,"  a  citixen  of 
this  state  is  liable  to  be  taxed  for  his  stock  in  a 
turnpike  company  of  another  state.  Gre4a 
BarringUm  v.  County  CommtBsioners,  16  Pick. 
572. 

66.  By  the  colonial  law  of  1650,  all  landa» 
tenements,  or  revenues,  of  Harvard  College,  not 
exceeding  in  value  £500  per  annum,  are  exempt- 
ed from  taxation.  Held,  that  the  lands  first  ac« 
quired  by  the  college,  before  their  annual  income 
amounted  to  iS500,  would  never  be  liable  to  tax- 
ation so  long  as  they  were  owned  by  the  college, 
and  that  they  were  exempt  from  taxation  in  um 
hands  of  a  lessee.  Hardy  v.  Waltkam^  7  Pick. 
108. 

67.  The  estates  of  infants,  both  real  and  pei^ 
Bonal,  are  liable  to  taxation.  Paywn  v.  Tiiftt, 
13  Mass.  493. 

68.  The  estates  of  infants,  personal  as  well  m 
real,  may  be  assessed  to  their  guardians  person 
ally.  t^. 

69.  Lands  belonging  to  a  non-resident  are  ex- 
empted from  parish  taxes,  in  certain  cases,  by 
the  Massachusetts  statute  of  1811,  o.  6.  Cobvm 
V.  Richardson,  16  ib.  213. 

70.  In  Massachusetts,  before  the  statute  of 
1818,  c.  121,  a  tax  for  the  repair  of  highways 
could  not  be  legally  assessed  and  collected  as  a 
money  tax;  but  it  should  be  made  payable  in 
labor  and  materials,  and  committed  to  a  surveyor 
of  highways  for  collection,  and  not  to  the  col- 
lector.   LMy  V.  SaniAcm,  15  ib.  144. 

71.  Taxes  on  the  unimproved  lands  of  non- 
resident proprietors,  or  on  improved  lands  of  pro- 
prietors living  without  the  state,  are  a  lien  on  the 
land  only,  and  not  a  personal  charge.  Rising  v. 
Granger,  1  ib.  47. 

72.  Lands  which  are  in  the  possession  of  a 
tenant  at  will  may  be  assessed  either  to  the 
owner  or  to  the  occupant,  at  the  election  of  the 
assessors,  whether  the  owner  reside  in  the  same 
town  or  district,  or  not  Jfewburyport  Jktmpika 
V.  UpUmy  12  ib.  575. 

73.  No  man  can  be  holden  to  pay  for  his  poll, 
or  fiir  the  same  estate,  any  state  or  town  tax  but 
in  one  town,  during  any  one  year.  Richards  v. 
Dagget,  4  ib.  534. 

74.  An  aggregate  corporation  is  taxable  for  ita 
real  estate  m  the  town  where  the  estate  lies  \  but 
as  to  the  personal  property  belonging  to  the  cor- 
poration, and  the  shares  in  the  stock,  each  indi- 
vidual stockholder  is  liable  to  be  taxed  for  his 
proportion  in  the  town  where  he  lives ;  and  the 
same  cannot  be  taxed  to  the  corporation.  Salem 
Iron  Factory  v.  Danvers,  10  ib.  514.  Amesbftry 
Mom,  Co,  v.  Amesbury,  17  ib.  461. 

75.  But,  by  the  annual  tax  acts  since  1814, 
stock  employed  in  manufactories,  as  well  as 
stock  in  trade,  is  to  be  taxed  in  the  towns 
whiM  tks  same  is  used  or  improved,  and  mot 
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where  the  ownen  dwell.    JSmeshury  Man.  Co,  y. 
Ame^ury^  17  Mass.  461. 

76  If  &  person  own,  or  have  hired,  a  store  in 
any  town  other  than  that  in  which  he  dwells, 
where  he  sells  goods,  or  in  which  are  deposited 
goods  in  the  care  or*  an  agent,  to  be  by  him  ex- 
hibited to  those  who  shoald  wish  to  parchase,  and 
to  be  delivered  by  him  to  purchasers,  when  sold 
by  the  owner,  but  not  to  be  sold  by  the  agent,  it 
is  such  a  use  and  improrement  of  the  goods  in  the 
town  where  they  are  kept  as  will  render  the  owner 
Uable  to  be  taxed  for  them  there,  and  not  in  the 
town  where  he  dwells.  Chray  ▼.  KetteU,  12  ib. 
161.     Uttle  T.  Oree  deaf,  7  ib.  296. 

77.  In  Massachui'etts,  by  the  tax  act  of  1804, 
the  tenant  in  the  actual  occupation  of  land,  and 
not  the  owner,  was  liable  to  be  assessed  for  it  in 
parish  taxes.  Martin  y.  Mansfield,  3  ib.  419. 
ThursUm  v.  LUUe,  \\  ib.  432. 

78.  The  real  estate  of  a  corporation  is  liable  to 
be  assessed  for  the  support  of  public  worship  in 
the  parish  where  it  is  situated.  AmBshury  Jfail 
Factory  ▼.  Weed,  17  ib.  63. 

79.  By  the  MassaehusetU  sUtute  of  1799,  c. 
66,  lands  of  a  resident  owner,  in  his  own  occupa- 
tion, shall  be  assessed  for  the  use  of  the  school 
district  within  which  he  lires ;  and  his  lands  in 
the  occupation  of  his  tenant  shall  be  assessed  in 
the  district  in  which  the  tenant  liTes ;  and  these 
provisions  are  not  controlled  by  the  discretionary 
powers  given  to  the  assessors  in  the  general  tax 
act    Pease  v.  WkUney,  6  ib.  380.    8.  G.  8  ib.  93. 

80.  But  the  lands  of  a  non-resident  owner  the 
assessors  have  discretionary  powers  to  assign  to 
each  district  as  will  best  equalize  the  taxable 
property  among  the  districts;  but  when  this 
assignment  is  once  made,  it  becomes  unalterable 
so  long  as  the  lands  remain  in  the  same  owners. 
Pease  v.  WhUnev,  5  Mass.  380. 

81.  Persons  who  reside  on  lands  purchased  by  or 
ceded  to  the  United  States  for  navy-yards,  forts, 
and  arsenals,  and  where  there  is  no  other  reserva- 
tion of  jurisdiction  to  the  state  than  that  of  a  right 
to  serve  civil  and  criminal  process  on  such  lands, 
are  not  liable  to  be  assessed  for  tlieir  polls  and 
estates  to  state,  county,  and  town  taxes,  in  such 
towns.     ComnumweaUh  v.  Clary,  8  ib.  72. 

82.  Real  estate  of  a  manufacturing  corpora- 
tion, lying  within  a  territorial  parish,  which  is 
the  oldest  religious  society  in  the  town,  is  sub- 
ject to  assessment  in  the  taxes  of  such  parish. 
GoodeU  Man.  Co.  v.  Trask,  11  Pick.  514. 

83.  A  minister,  claiming  the  exemption  of  the 
Massachusetts  statute  of  1811,  o.  6,  should  be  a 
settled  minister ;  that  is,  he  should  be  ordained 
over  some  particular  society,  either  incorporated 
or  unincorporated,  which  shall  be  entitled  to 
his  services,  and  bound  to  him  for  his  support 
in  some  form  or  other.  Ruggles  v.  KimbiM,  12 
Mass.  337. 

84.  Yet,  if  a  minister  ordained  at  large  after- 
wards become  settled  over  a  particular  socieU' 
unincorporated,  he  will  come  within  the  worsts 
and  meaning  of  the  statute,  ib. 

85.  Where  part  of  a  town  was  incorporated 
and  erected  into  a  new  town,  acoordinff  to  the 
terms  and  tenor  of  the  grant  from  the  old  town, 
which  were  that  the  ministerial  lands  of  the  old 
town  lying  in  the  new  town  should  be  exempted 
from  common  charffes  in  the  new  town,  it  was 
held,  that  such  lands  were  exempted  fVom  taxa- 
tion for  town  chams  in  the  new  town.  Caipen 
V.  Glover,  4  ib.  305. 

86.  A  Congregational  minister,  being  settled 
over  a  town,  dissolved  his  connection  by  giving 
•ix  months'  notice,  according  to  the  conditionfl  of 


his  settlement,  and  was  regularly  dismissed,  and, 
without  any  ceremony  of  ordination  or  installa- 
tion,  became  a  minister  of  a  new  unincorporated 
society,  formed  by  his  church  and  some  of  his 
former  parish.  The  church  was  soon  after 
fbrmed  into  two  by  a  council,  without  preced- 
ence to  either,  one  of  which  was  united  with  the 
new  society,  and  the  other  with  the  pariah. 
Held,  that  such  minister,  by  virtue  of  the  Mas- 
sachusetts statutes  of  1811,  c.  6,  and  1821,  c.  107, 
was  exempted  from  taxation  for  the  amount  of 
property  specified  in  this  last  statute.  Gridley 
V.  aark,  2  Pick.  403. 

87.  So  a  person  ordained  as  «  Congregational 
minister,  in  Connecticut,  dismissed  in  regular 
standing,  and  installed  over  a  parish  in  this  state, 
is  within  the  statute  of  1821,  c.  107,  as  to  exemp- 
tion from  taxes,  ib. 

88.  Property  belonging  to  a  company,  and  in 
the  possession  or  occupancv  of  one  of  the  own- 
ers, who  is  the  agent  of  the  company,  may  be 
assessed  to  him ;  and  the  description  of  him  as 
agent,  though  not  necessary,  will  not  render  the 
assessment  void.  Welles  v.  BattdU,  11  Mass. 
477. 

89.  An  inhabitant  of  a  pariah,  joining  himself 
to  a  religious  society,  pursuant  to  the  provisions 
of  the  statute  of  1811,  e.  6,  is  not  liable  to  be  as- 
sessed in  a  tax  granted  by  the  parish  before  such 
inhabitant  availed  himself  of  the  privileges  of  the 
statute.     fVkUtemore  v.  Smith,  17  ib.  347. 

90.  A  tax  cannot  be  legally  assessed  upon  a 
person  after  his  decease,  so  as  to  enable  the 
assessor  to  sue  under  the  statute  of  1789,  c  4. 
Cook  V.  Leland,  5  Pick.  236. 

91.  The  polls  of  aliens  may  be  liable  to  be 
rated  to  public  taxes.  Opinion  of  the  Judges^  7 
Mass.  523. 

92.  After  a  tax  has  been  voted  and  assessed  on 
the  inhabitants  of  a  school  district,  part  of  that 
district  is  set  off  to  another.  The  inhabitants  of 
such  part  remain  liable  to  pay  the  tax.  WaUrem 
V.  Ue,  5  Pick.  323. 

93.  A  school  district  tax  may  be  assessed  on 
the  valuation  of  property  taken  in  reference  to 
the  town  taxes  for  the  same  year.  ib. 

94.  A  person  liable  to  be  taxed  for  his  poll  and 
personal  estate  in  one  town  cannot  be  legally 
assessed  for  them  in  another,  nor,  even  if  he  con- 
sent to  such  assessment,  is  he  bound  to  pay  the 
Ux.     Preston  v.  Boston,  12  Pick.  7. 

95.  Minors  cannot  be  members  of  any  parish, 
in  the  sense  of  the  law,  as  to  taxation.  Baldwin 
V.  First  Parish  in  FUchburg,  8  ib.  494. 

96.  It  seems  that  the  assessment  of  half  a  poll- 
tax  on  an  individual  is  illegal.  Sowthampttm  v. 
Easthampton,  ib.  380. 

97.  Labor  performed  bv  an  individual  on  a 
highway,  to  the  amount  of  his  tax,  was  held  not 
to  give  him  a  settlement,  ib. 

(o.)   Remedy  whore  a  Tax  is  illegal;  and  other 

Matters. 

98.  If  a  person  be  overrated  by  assessors,  by 
including  in  the  valuation  property  which  he 
does  not  own,  or  that  for  which  he  is  not  liable 
to  be  taxed,  his  only  remedy  is  by  application  for 
an  abatement,  pursuant  to  the  statute  of  1785,  o 
50,  §  10.     Oabom  v.  Dancers,  6  Pick.  96. 

99.  If  a  person,  owning  real  estate  in  a  town 
where  he  does  not  reside,  is  assessed  in  such 
town  for  his  poll  and  personal  estate,  as  well  u 
his  real  estate,  he'  is  not  obliged,  for  redress,  to 
appeal  as  for  over-taxation,  but,  having  paid  the 
tax,  may  recover  it  back  in  assumpsit  nom  the 
town.    Presttm  v.  Boston^  12  ib.  7. 
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100.  It  teems,  in  genenJ,  an  inhabitant  of  a 
•etiool  district  eannot  brin|r  an  action  against  the 
town  for  money  collected  on  an  illegal  assess- 
ment upon  the  district;  but  the  monej  is  re- 
ceived by  the  town  treasurer  when  paid  over  to 
him  as  agent  of  the  district.  Perry  r,  Dover ^  ib. 
206. 

101.  If  a  distress  for  non-payment  of  taxes  be 
sold  by  the  collector,  after  the  expiration  of  the 
time  limited  by  the  statute  for  making  such  sale, 
the  delay  renders  the  collector  a  trespasser  ab 
initio^  and  trover  will  lie  against  him,  in  favor  of 
the  owner  of  the  goods  sold.  Pierce  v.  Benjamitu 
14  ib.  356. 

102.  In  such  action,  where  it  appeared  that  the 
collector  applied  the  proceeds  of  the  sale  in  part 
payment  of  the  tax,  and  that  the  owner  subse- 
quently paid  him  the  residue,  and  required  a 
receipt  for  the  whole  amount  of  the  tax,  it  was 
held,  that  this  was  not  a  waiver  of  the  right  to 
bring  the  action,  ik. 

103.  In  such  action,  it  was  held,  that  the 
measure  of  damages  was  the  value  of  the  goods 
at  the  time  of  the  conversion,  deducting  the 
amount  applied  by  the  collector  to  the  payment 
of  the  tax.  ib. 

104.  A  statute  providing  that  assessors  shall 
be  responsible  only  for  the  want  of  integrity  and 
fidelity  in  the  assessment  of  taxes  upon  the  in- 
habitants of  any  **  city,  town,  district,  parish,  or 
religions  society,"  does  not  apply  to  the  assess- 
ment of  a  tax  on  the  inhabitants  of  a  school  dis- 
trict. [This  is  altered  by  the  Rev.  Sut.  of  Mass. 
e.  7,  $  44.1     Taft  v.  IVood,  14  ib.  362. 

105.  Where  a  statute  required  assessors,  before 
assessing  any  school  district  tax,  to  determine  in 
which  district  the  lands  of  persons  residing  out 
of  the  limits  of  the  town  should  be  taxed,  and  to 
certify  in  writing  their  determination  to  the 
elerk  of  the  town,  who  was  to  record  the  same ; 
and  where  a  school  district  tax  was  assessed,  and 
the  assessors  neglected  to  comply  with  these 
provisions,  it  was  held,  that  the  assessment  was 
invalid,  and  that  an  inhabitant  of  the  district 
might  avail  himself  of  such  defect,  ib, 

106.  Every  person  taxed  has  a  concern  in  the 
whole  valuation  and  assessment ;  for,  if  they  be 
illegal  in  any  part,  any  one  may  resist  payment 
of  the  portion  of  the  tax  demanded  of  him. 
Thuretan  v.  Utde^  3  Mass.  429,  433. 

107.  Where  a  part  of  a  tax  is  ille^ral,  all  the 
proceedings  to  collect  it  must  be  void ;  as  it  is 
impossible  to  separate  and  distinguish  that  part 
which  is  legal  from  that  which  is  illegal.  Stet" 
son  V.  Kempton^  13  ib.  272.  Bangs  v.  Snow,  1  ib. 
181.  DUUngham  v.  5iu»io,  5  ib.  547.  Ubby  v. 
Bumham,  15  ib.  144. 

106.  If  the  assessment  of  a  tax  be  illegal  and 
void,  the  tax  need  not  be  lost;  but  it  may  be 
reassessed,  or  there  may  be  a  renewal  of'^the 
grant.    IMy  v.  Bumham,  ib.  144. 

109.  It  seems  that  the  assessors  are  not  bound 
to  go  behind  the  records,  to  see  that  the  meeting 
in  a  school  district  at  which  a  tax  was  voted  was 
legally  called.     Saxion  v.  Aimiiw,  14  ib.  315. 

110.  In  an  action  on  a  note,  it  appeared,  by  a 
statement  of  facts,  that  it  was  given  to  the 
county  treasurer  for  a  tax  assessed  by  a  compe- 
tent court  under  certain  circumstances  detailed 
in  such  statement,  with  an  agreement  that  it 
should  be  void  if  such  tax  was  iUegallv  assessed. 
The  court  refused  to  inquire  into  the  legality  of 
the  tax,  the  order  therefor  remaining  unre- 
versed.   Loring  v.  Bridge,  9  ib.  124. 

111.  A  person  compelled  to  pay  taxes  for  the 
support  of^public  worsnip,  in  a  parish  or  religions 


society  of  %  hich  he  is  not  a  member,  may  main 
tain  an  action  of  assumpsit  against  such  parish  or 
society,  to  recover  the  money  so  paid.  •  Sumner 
V.  Dorehester,  4  Pick.  361. 

112.  Proprietors  of  common  and  undivided 
lends  have  authority  to  sell  the  undivided  rights 
of  individual  proprietors  for  the  payment  of 
taxes  laid  by  the  proprietary ;  and,  perhaps,  such 
lots  also  as  have  been  severed,  and  still  belong 
to  the  original  proprietor;  but  they  have  no 
power  to  sell  lots  which  have  been  previously 
severed  and  conveyed,  and  which  may  be  holden 
by  titles  whollv  unconnected  with  the  remaining 
proprietary  rights.     Bott  v.  Perley,  11  Mass.  169. 

113.  The  act  of  congress  of  January  9, 1815, 
providing  that  the  direct  tax  laid  thereby  shall 
remain  a  lien  on  land  during  two  years  after  it 
shall  become  payable,  does  not  restrain  the  col- 
lector fVom  selling  the  land  after  the  two  years 
have  expired,  where  there  has  been  no  alienation 
of  it  by  the  owner.    Holden  v.  Eaton,  7  Pick.  15. 

114.  The  return  of  the  person  to  whom  a  war- 
rant is  directed  to  warn  a  meeting  of  the  inhabit- 
ants of  a  school  district,  pursuant  to  the  Mas- 
sachusetts statute  of  1799,  c.  66,  certifying  that 
he  has  warned  the  inhabitants  of  the  district  in 
the  manner  required  by  the  statute,  will  be  con- 
clusive evidence  of  the  fact,  in  an  action  against 
the  assessors  for  assessing  a  tax  voted  to  be 
raised  at  such  meeting.  Saxion  v.  Jfimms,  14 
Mass.  315. 

115.  No  action  can  be  maintuned  to  compel 
the  payment  of  state,  county,  town,  or  parish 
taxes,  except  in  the  particular  cases  in  which  an 
action  is  expressly  given  by  the  statute  of  1789, 
c.  4.    Andover  Turnpike  v.  Gould,  6  ib.  40. 

116.  In  an  action  by  a  collector  of  taxes,  pur- 
suant to  the  Massachusette  statute  of  1789,  c.  4, 
to  recover  taxes  committed  to  him  to  collect,  he 
will  not  be  entitled  to  recover  any  interest  on  the 
same.     Danfortk  v.  WilUame,  9  ib.  324. 

117.  A  collector  of  texes  in  Massachusette  de- 
rives no  authority  from  the  common  law  to 
sell  a  distress  taken  by  him ;  but  he  derives  his 
whole  authority  from  the  stetutes  of  1785,  c.  70, 
and  1791,  c.  22.     CaldweU  v.  iJoton,  5  ib.  403. 

118.  Constebles  are,  ex  qflieio,  collectors  of 
texes,  where  no  person  is  distinctly  and  exclu- 
sively appointed  as  collector.  Colfnan  v.  Ander^ 
son,  10  ib.  105. 

119.  Towns  may  elect  morr  than  one  collect 
or,  and  divide  the  Uxes  amon^  them  ;  and  they 
may  commit  the  state  tax  to  (ue,  and  the  town 
tax  to  another ;  and  they  may  'ilso  appoint  a  col- 
lector for  each  school  district.  Belgrade  v.  Sid^ 
ney,  15  ib.  523. 

120.  The  provision,  in  the  t  x  act  of  1829,  that 
**  whenever  any  tax  shall  be  a.  uessed  on  any  real 
estate  liable  to  taxation,  said  tax  shall  be  a  lien 
on  said  estate,**  extends  to  cot>  atv  and  city  taxes 
as  well  as  to  state  taxes,  and  s  ich  lien  continues 
in  force  until  the  tax  is  paid.  Hayden  v.  Foster, 
13  Pick.  492. 

IV.    Taxes  in  Cont  eetieut. 

121.  The  lands  of  a  non-resident  proprietor,  .n 
Connecticut,  are,  since  the  revision  of  the  statutes 
in  1821,  as  well  as  before,  sub  ect  to  taxation  in 
the  school  district  wherein  t\iey  lie.  Rotoe  v. 
Blakeslee,  11  Conn.  479.  AUen  v.  Gleason,  4 
Day,  376.  . 

122.  It  is  not  necessarv,  under  the  statute  of 
1821,  that  a  deed  of  land,  sold  by  a  collector  for 
the  payment  of  a  tax,  should  be  executed  within 
12  months  afler  the  tax  fklls  due ;  but  it  is  neoes- 
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■ary  that  the  deed  ghovld  be  executed  and  lodged 
with  the  town  clerk,  with  all  convement  dee* 
patch,  after  the  sale.  Ives  t.  Lifnn,  7  Coon. 
505. 

123.  Therefore,  where  the  land  wasaold  on  the 
29th  of  July,  1822,  and  a  deed  of  the  land  wad 
executed  on  the  1st  of  April,  1826,  it  was  held, 
that  such  deed  wad  invalid,  tb, 

124.  In  a  vote  of  a  school  district,  laying  a 
tax,  it  is  not  essential  to  its  validity  that  the  par- 
ticular object  for  which  it  was  laid  should  be 
specified.  School  District  of  Canton  v.  MerrUs^ 
12  ib.  437. 

125.  Therefore,  where  it  appeared,  from  the 
vote,  that  the  tax  was  laid  **  for  defraying  the  ex- 
penses of  the  district,  as  reported  by  our  commit- 
tee, and  approved  by  vote  of  the  districl,"  it  was 
held,  that  the  tax  was  lawfully  imposed,  ib. 

126.  The  statute  of  1702,  exempting  from  taxa- 
tion property  given  for  the  maintenance  of  the 
ministry  of  the  gospel,  extends  to  money  at  inter- 
est given  for  that  object.  Jitwater  v.  Woodbridee. 
6  ib.  223. 

127.  Therefore,  where  funds  were  given  to  the 
society  of  B.,  in  the  town  of  W.,  for  the  sole  pur- 
pose of  supporting  the  ministry  of  the  gospel  in 
that  society  by  an  annual  appropriation  of  the 
interest,  and  this  fund  was  loanea  out,  with  se- 
curities, with  the  view  of  appropriating  the  in- 
terest to  such  purpose,  and  the  town  of  W.  laid  a 
tax  on  such  fund,  and  collected  the  amount,  by 
distress,  of  one  of  the  members  of  the  society,  it 
was  held,  in  an  action  of  money  had  and  received, 
brought  bv  him  against  the  town,  that  such  tax 
was  ulegal,  and  that  the  plaintiff  was  entitled  to 
recovery.  t6. 

128.  In  1719,  a  grant  of  a  lot  was  made  to  the 
first  settlers  of  the  town  of  L.,  **  to  be  and  re- 
main to  and  for  the  use  and  improvement  of  the 
minister  which  shall  be  first  ordained  in  L.,  and 
his  successors  in  the  work  of  the  ministry  in  said 
place."  In  1753,  the  town,  being  one  ecclesias- 
tical society,  leased  said  land  to  C,  the  clergyman 
recently  settled  there,  for  999  years,  in  payment 
of  his  salary.  C.  accepted  the  lease,  and  held 
possession  until  1810,  when  he  died,  having  de- 
vised the  land  to  D.,  who  went  immediately  into 
possession.  From  1811  to  1832,  D.  voluntarily 
paid  taxes  upon  such  lot,  without  objection.  In 
1833,  it  was  assessed  and  taxed  without  his  assent. 
In  assumpsit  by  D.  against  the  town  of  L.,  to  re- 
cover back  the  amount  of  tax  collected  of  him,  it 
was  held,  that  the  land  in  question  was  exempted 
from  taxation  by  virtue  of  the  Connecticut  stat- 
ute of  1723,  as  given  to  ** pious  uses;  "  that  the 
lease  to  C.  for  999  years,  in  payment  of  his  sal- 
ary, was  not  a  diversion  of  it  from  the  use  to 
which  it  was  intended  ;  and  that  the  payment  of 
taxes  by  D.  for  20  years  did  not  destroy  his  right 
of  exemption,  or  preclude  him  from  insisting 
upon  it.     Landon  v.  Utchficld^  11  ib.  251. 

129.  The  school  society  of  E.,  upon  the  appli- 
cation of  a  portion  of  a  school  district  in  £., 
granted  liberty,  by  vote,  to  such  portion,  to  join 
with  and  make  a  part  of  an  adjoining  district  in 
the  school  society  of  N.,  and  the  latter  society 
concurred  in  such  vote.  It  was  held,  that  the 
territory  in  that  portion  of  the  former  district 
was,  by  such  vote,  annexed  to  the  latter  district, 
and  was  not  afterwards  subject  to  taxation  in  the 
former  district.     Rowe  v.  Btakeslee,  ib.  479. 

130.  To  render  an  assessment  list  legal  and 
valid,  every  article  tliereio  specified  must  appear, 
on  the  fiice  of  such  list,  to  be  legally  subject  to 
taxation.    Adam  v.  Litchfield^  10  ib.  127. 

131.  TherefoN,  where  an  assessment  list,  on 


which  a  tax  was  laid  and  collected  of  J.  A.,  mu 
in  part  made  up  of  an  item,  inserted  by  the  board 
of  relief,  in  these  words,  <*  Add  to  J.  A.'t  list 
5000  dollars,"  which  was  carried  into  the  abstract 
left  with  the  town  clerk,  thus,  *^  Additions  by 
board  of  relief,  300  dollars,"  it  was  held,  that  the 
expressions,  as  used,  imported  money,  which,  of 
itself,  was  not  subject  to  taxation,  and  that  the 
tax  laid  on  such  assessment  was  consequently 
illegal,  ih. 

132.  In  1765,  A  conveyed  land  to  an  incorpo- 
rated ecclesiastical  society,  kabtndMm  ^  to  the 
grantees,  and  their  successors  and  assigns  for- 
ever,  for  the  support  and  maintenance  of  said 
church."  The  grantees  went  into  poflsession, 
and  have  ever  since  applied  the  income  thereof 
for  the  support  and  maintenance  of  the  church. 
They  leased  the  land  from  time  to  time  to  differ- 
ent individuals,  who  erected  buildings  on  the 
land,  which  were  taxed  ;  but  no  part  of  the  land 
had  been  taxed  since  the  date  of  the  original 
deed.  In  1832,  the  society  leased  a  lot  bo  B,  with 
liberty  to  erect  thereon  a  dwelling-house,  B  pay- 
ing ail  the  taxes  that  might  be  laid  or  charged 
thereon  during  the  term.  In  1833,  a  house, 
standing  on  such  lot,  erected  by  a  former  lessee, 
and  then  owned  by  B,  was  assessed  as  his  prop- 
erty, and  he  was  compelled  to  pay  the  tax.  In  an 
action  against  the  collector,  to  recover  back  the 
amount  paid,  it  was  held,  that  the  land,  b^  the 
deed  of  A,  in  1765,  was  conveyed  to  cbsntable 
and  pious  uses,  within  the  meaning  of  the  statute 
of  1702 ;  but  that,  by  the  terms  of  the  agreement 
between  the  society  and  B,  the  house  was  not  a 
part  of  the  land,  and  was  not  exempted  from  tax- 
ation.    Parker  v.  Rtdfidd,  ib.  491. 

133.  It  is  the  duty  of  the  assessors  to  return  an 
abstract  of  their  lists,  in  the  town  clerk's  office, 
by  the  1st  day  of  December  in  each  year.  Where, 
therefore,  such  lists  were  not  so  lodged  until  the 
20th  of  December,  although  10  days  before  the 
meeting  of  the  board  of  relief,  it  was  held,  that 
the  omission  made  the  lists  invalid,  and  that  no 
tax  could  be  laid  and  collected  thereon.  Tkamts 
Man.  Co.  v.  Lathrop^  7  ib.  550. 

134.  A  corporation,  having  no  loeal  limits,  bat 
required  by  its  charter  to  keep,  and  actually 
keeping,  its  office  in  the  city  of  H.,  is  not  an  in- 
habitant of  the  town  of  H.,  within  the  meaning 
of  the  statute  of  that  state,  providing  for  the  col- 
lecting of  taxes.  Hartford  Fire  Ins.  Co.  v.  Hart- 
ford, 3  ib.  15. 

135.  Nor  is  bank  stock,  the  property  of  such 
corporation,  taxable  in  said  town.  d. 

136.  Under  the  statute  of  1821,  as  to  notice  to 
tax-debtors,  a  publication  on  the  sign-post,  in  the 
town  where  the  land  lies,  and  in  a  newspaper 
printed  in  the  same  county,  was  held  sufficient 
notice.    Ives  v.  Ltfnn,  7  ib.  505. 

137.  Nor  is  a  personal  demand  of  the  tax* 
debtor,  for  personal  property  to  satisfy  the  tax, 
necessary,  before  the  sale  of  real  estate  for  that 
purpose,  ih. 

138.  In  1742,  an  ecclesiastical  society,  to  which 
a  tract  of  land  had  been  previously  given,  for  the 
maintenance  of  gospel  ministry,  leased  the  land 
to  A  and  his  heirs,  for  the  period  of  999  years. 
A  part  of  the  same  land  passed  to  B,  who  greatly 
increased  its  value  by  erecting  buildings  thereon 
It  was  held,  that  the  land  so  held  by  B  was 
exempted  fVom  taxation  by  the  act  of  1702,  al- 
though the  original  grant  was  made  to  the  so- 
ciety before  that  year.  Osborne  v.  Humphrey,  ib. 
335. 

139.  Held,  also,  that  the  sUtute  of  1821,  re- 
pealing that  clause  of  the  act  of  1702  which  ex* 
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empted  saeh  lands  from  taxation,  was  inoperatiye 
against  these  lands,  and  that  they  were  therefore 
still  exempt.    Osbonu  t.  HumphrBy,  7  Conn.  336. 

140.  A  dissenter  from  a  religious  society  is  lia- 
ble for  taxes,  for  a  debt  incurred  before  he  dis- 
sented. Hoaford  t.  Lord^  I  Root,  325.  Lord  ▼. 
Jtarvin,  ib.  330. 

141.  A  creditor  who  redeems  land,  sold  for 
taxes,  before  the  year  is  up,  is  entitled  to  the 
same  equity  as  a  mortgagee.  Baean  ▼.  Curtiss,  2 
ib.  39. 

V.    Taxes  in  JVeio  York. 

142.  Taxes  mean  a  contribution  in  money,  not 
labor  or  personal  serrioe.  ^numa  t.  Stanford,  6 
Johns.  92. 

143.  The  act  of  April  23, 1823,  (session  46,  c. 
262,  §  14,)  is  a  repeal  of  the  act  of  February  28, 
1817,  (session  40,  e.  64,}  and  renders  the  real  and 
personal  estate  of  manii^acturing  companies  sub- 
ject to  taxation.  CoZtifii^uiii  Man.  Co.  y.  Van- 
dtrpoelj  4  Cow.  556. 

144.  The  exemption,  in  the  act  of  April  8, 1801, 
of  churches,  or  places  of  worship,  &c.,  from  be- 
ing **  taxed  by  any  law  of  the  state,"  has  refer- 
ence only  to  the  general  and  public  taxes  for  the 
benefit  of  the  town,  county,  or  state  at  large,  and 
not  to  assessments  of  the  benefit  resulting  to  the 
property  from  opening,  enlarging,  or  improving 
streets  in  the  city  or  New  York,  under  the  act 
passed  April  9,  1813.  Matter  of  the  Mayor  of 
JVei0  York,  11  Johns.  77. 

145.  As,  howeyer,  they  are  exclusiyely  deyo- 
ted  to  religious  purposes,  the  benefit  of  such  im- 
prpyements  must  be  small  to  them,  in  comparison 
with  other  property,  and  they  ought  not  to  con- 
tribute in  like  proportion,  t^. 

146.  Where  a  farm  is  owned  and  occupied  by 
the  widow  and  heirs  of  one  deceased,  it  is  a  suffi- 
cient description  thereof,  on  the  list  of  the  col- 
lector of  the  district  school  tax,  to  say  it  is  the 
farm  of  *^  the  widow  and  heirs  of  A  B,  deceased." 
Wheeler  y.  Anihon^,  10  Wend.  346. 

147.  Where  a  diyision  line  between  two  towns 
passes  through  one  entire  farm,  such  farm  can  be 
assessed  for  taxes  only  in  the  town  where  the 
owner  or  occupant  resides.  The  words,  *<  farm  *' 
and  « lot,"  in  the  act  of  New  York  of  1823,  in 
this  particular,  are  synonymous.  Saunders  y. 
Springsteen,  4  ib.  429. 

148.  The  individual  property  of  an  executor, 
administrator,  or  trustee,  may  be  taken  for  a  tax 
imposed  upon  him  in  his  representative  charac- 
ter, when  no  property  of  the  testator,  intestate,  or 
eesitti  que  trust,  can  be  found.  And  if  the  party 
neglects  to  avail  himself  of  the  mode  of  correc- 
tion given  by  the  act,  he  is  concluded  from  ques- 
tioning the  assessment  in  any  other  manner.  Wil- 
liams  y.  Holden,  ib.  223. 

149.  The  real  and  personal  estate  of  a  bank 
are  liable  to  taxation  by  the  village  in  which 
they  are  situated.  OnUiHo  Bank  v.  Bunnell,  10 
ib.  186. 

150.  No  title  passes  to  a  purchaser  of  land  sold 
for  taxes,  although  a  deed  be  executed  to  him  by 
the  comptroller,  if  any  part  of  the  land  included 
in  the  deed  be  occupied,  until  after  notice  of  the 
sale  to  the  occupant,  and  a  full  compliance  with 
all  the  requirements  <Mf  the  statute.  Bask  v. 
Dawson,  16  ib.  550. 

151.  The  omission  to  give  such  notice  to  an 
actual  occupant  of  part  renders  the  deed  inopera- 
tive as  to  the  residue  of  the  lands  included  in  it, 
altfaoogh  such  residue  be  wholly  unimproved,  ib. 

1&2.  To  render  the  deed  of  the  comptroller,  for 


lands  s<dd  for  taxes,  efieetual,  the  purchaser 
must  give  notice  of  the  sale  to  the  occupants  of 
the  land,  and  of  the  terms  on  which  it  may  be 
redeemed.     Comstoek  v.  Beardsley,  15  ib.  348. 

153.  A  title  to  lands  sold  for  taxes  can  only 
be  perfected  by  giving  notice  of  tlie  purchase, 
&c.,  to  the  person  in  the  actual  possession  or 
occupancy  of  the  lands,  if  they  are  occupied,  and 
producing  the  certificate  of  the  comptroller  that 
the  payments,  required  to  be  made  into  the  treas- 
ury, have  not  been  made.  Jackson  v.  Esty,  7  ib. 
148.  A  waiver  of  notice  by  an  occupant,  who 
has  no  interest  in  the  property  sold,  is  not  equiv* 
alent  to  a  notice ;  nor  can  the  purchaser  recover 
possession,  though  he  show  an  ofier  by  the  occu* 
pant  to  porchase.  t^. 

154.  In  a  suit  brought  by  a  collector  of  taxes 
to  recover  the  tax  of  the  defendant,  the  produc- 
tion of  the  assessment-roll  in  which  the  defend- 
ant was  rated,  and  the  warrant  to  the  plaintiff  as 
collector,  are  not  sufficient  evidence  to  support 
the  action ;  there  must  be  a  previous  demand,  at 
least.  Thompson  v.  Gardner,  10  Johns.  404. 
Whether  a  collector  can  bring  an  action  for  a 
tax,  the  statute  remedy  being  by  distress — qum^ 
re.  ib. 

155.  Where  the  lease  of  a  lot,  in  the  city  of 
New  York,  contains  a  covenant  that  the  lessee 
shall  pay  "  all  taxes  and  assessments,  of  every 
kind  soever,  which  should  be  laid  or  imposed  on 
the  premises  during  the  term,"  held,  that  the 
lessee  is  liable  for  an  assessment  imposed  by  the 
corporation  of  New  York  for  altering  a  street. 
JVeio  York  v.  Cashman,  ib.  96. 

156.  Owners  of  property,  in  New  York  city, 
can  be  assessed  only  for  the  benefit  which  they 
will  derive  from  the  improvement,  above  the  loss 
and  damage.  And  such  benefit  ought  to  be  cer- 
tain, and  to  be  realized  within  a  reasonable  time. 
MaUer  of  the  Fourth  Avenue,  3  Wend.  452. 

Vide  COMPTROLLKR,  7,  8. 

Vide  Nkw  Yobs  City,  1. 


VI.    Taxes  in  Pennsylvania* 

157.  Under  the  Pennsylvania  act  of  April  3, 
1804,  for  the  sale  of  land  for  arrearages  of  taxes, 
the  purchaser  is  entitled,  by  §  3,  to  the  yalue  of 
his  improvements,  in  all  cases.  Creigk  v.  Wil' 
son,  1  S.  &  R.  38. 

156.  Under  the  act  of  1815,  the  county  treas- 
urer is  the  officer  to  sell  unseated  lands  for  taxes, 
M^CoyY.  Turk,  1  Pennsyl.  499. 

159.  Unseated  donation  lands  cannot  be  sold 
for  taxes  during  the  life  of  the  soldier  j  but  a 
purchaser,  under  the  act  of  April  3, 1804,  cannot 
be  dispossessed  without  compensation.  Coney  ▼. 
Owen,  6  Watts,  435. 

'160.  Land  that  has  once  been  seated  may  be« 
come  unseated,  and  liable  to  be  sold  for  taxes. 
RobHnson  v.  WUliams,  ib.  281. 

161 .  A  tax  paid  on  unseated  land  is  applied  to 
the  tract  for  which  it  is  paid,  without  reference 
to  any  mistake  of  the  owner,  though  the  land  on 
which  the  payment  was  intended  is  afterwards 
sold  for  taxes.     Stephens  v.  WeUs,  ib.  325. 

162.  Land  unseated,  and  assessed  as  lying  in 
one  county,  may  be  sold  by  the  treasurer  of  that 
county,  though,  on  a  diyision,  it  lies  in  a  new 
county.     Robinson  v.  Williams^  ib.  281. 

163.  A  sale  of  unseated  lands  for  taxes  divests 
the  lien  of  a  mortgage,  and  the  purchaser  takes 
clear  of  incumbrances.  Fager  v.  Campbell,  5  ib. 
287. 

164.  He  who  purchases  land  as  unseated,  when 
sold  for  taxes,  knowing  it  to  be  seated,  is  not  en 
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titled  to  compensation  for  imptorements.    MilUr 
T.  Kemuj  5  Watts,  348. 

165.  Unseated  land,  sold  for  taxes,  can  onlj 
be  redeemed  br  the  trae  owner,  or  one  author- 
ised by  him.    M* Bride  r.  Hoey,  S  ib.  436. 

166.  Unseated  land  of  minors,  sold  for  taxes, 
may  be  redeemed  within  two  years  after  they  ar- 
rire  at  age.     9idU  y.  Watters^  5  ib.  389. 

167.  TOction  4  of  the  Pennsylvania  act  of  15th 
March,  1815,  providing  for  the  sale  of  land  for 
taxes,  authorises  any  one  who  has  sn  interest  in 
the  land  to  redeem  the  same.  Ihtbois  ▼.  Hep* 
Avrih  10  Pet.  1. 

168.  A  tender  of  payment  is  not  requisite,  un- 
der the  statute.  An  offer  to  the  tressurer,  and 
refusal,  is  equivalent  to  a  receipt  of  the  money, 
sad  allows  a  recovery  of  the  land.  ib. 

169.  A  purchaser  of  unseated  lands  sold  for  a 
direct  tax  of  congress,  with  a  deed  from  the  col- 
lector authorised  to  make  the  sale,  may  redeem 
them  from  one  who  has  purchased  at  a  treas- 
urer's sale  under  the  act  of  the  Pennsylvania 
assembly.    M*  Bride  v.  Hoey,  1  Pennsyl.  54. 

170.  To  make  a  sale  of  a  town  lot  for  taxes 
valid,  it  must  have  been  nsessed  as  unseated,  or 
returned  as  unseated,  and  transferred  by  the 
commissioners  to  the  unseated  list.  Owens  v. 
Vanhook,  3  Watts,  260. 

171.  The  widow's  interest  in  land  secured  to 
her  hj  the  orphans'  court,  under  the  intestate 
laws,  IS  not  liable  to  a  tax  by  the  act  of  March 
86, 1831.     DeUz  v.  Beard,  2  ib.  170. 

172.  The  law  authorising  a  sale  of  lands  for 
non-payment  of  taxes  must  be  complied  with 
strictly,  to  vest  a  title.  Witiar  v.  Kammerer,  2 
Testes,  100.     Birch  v.  Fisher,  13  S.  Sl  R.  208. 

173.  A  variance  between  the  advertisement, 
assessment,  and  deed,  of  land  sold  for  taxes, 
renders  the  deed  void.  IVatt  v.  Gilmore,  2 
Testes,  330. 

174.  Lands  sold  for  taxes,  under  the  acts  of 
April  11,  1799,  April  13, 1804,  and  April  4, 1809, 
must  be  described  in  the  precept  directed  by  the 
county  commissioner  to  the  treasurer.  Stewart 
V.  Grafies,  8  8.  &  R.  344.  Erwin  v.  Helm,  13 
ib.  151. 

175.  Proof  of  the  regular  assessment  and  regu- 
lar advertisement  must  be  given,  to  establish  a 
title  to  Isnds  under  the  sales  for  non-payment  of 
taxes.     Blair  v.  CaldweU,  3  Testes,  284. 

176.  If  land  has  descended  to  several  heirs, 
and  M  occupied  in  part  by  a  tenant,  no  portion 
can  be  sold  for  taxes  ss  unseated  land.  Erwin  v. 
He/m,]3S.&R.  151. 

177.  Unseated  town  lots  sre  liable  to  be  sold 
lor  taxes.  M  *  CleUand  v.  M '  Calmont,  3  Pennsyl. 
106. 

178.  Where  land  is  temporarily  unoccupied,  it 
cannot  be  sold  for  taxes.  Harbeson  v.  Jaek,  2 
Watts,  124. 

179.  Clearing  a  few  acres  of  land  exempts  the 
whole  tract  from  liability  to  be  sold,  as  unseated 
land,  for  taxes.    Fish  v.  Brown,  5  ib.  441. 

180.  But  clearing  a  few  feet  here  and  there 
will  not  have  that  effect.  Sheaf  er  v.  M*Kabe,  2 
ib.  421. 

^  181.  Residence  without  cultivation,  or  cultiva- 
tion without  residence,  constitutes  seated  land, 
and  exempts  it  from  sale  for  taxes  as  such.  £ieii- 
nedyy.  Daily,  6  ib.  260. 

182.  A  lot,  with  a  dwelling-house  and  fence,  is 
not  sales ble,  as  unseated  land,  for  taxes,  ^^^HS^ 
unoccupied  part  of  the  year.  Keating  v.  Wil- 
liams, 5  ib.  382. 

183.  A  tract  of  land  on  which  there  is  an  actual 
resident,  with  or  without  title,  cannot  be  sold  for 


taxes,  nor  any  part  of  it,  whether  the  resident 
has  sufficient  property  to  pay  the  taxes  or  not. 
If  100  acres  are  sold  and  occupied,  from  a  tract 
of  400,  the  remaining  300  acres  mav  be  sold  for 
taxes.     Campbell  v.  Wilson,  1  ib.  503. 

184.  Land  granted  to  an  officer  of  the  line  by 
the  stste  is  not  subject,  while  he  owns  it,  to 
county  or  road  taxes.  Finney  v.  Commissioners, 
4re.  1  8.  &  R.  62. 

185.  Under  the  act  of  3d  of  April,  1804,  for 
selling  unseated  land  for  taxes,  the  title  given  by 
the  sheriff  to  the  purchaser  is  good  in  fire  yean 
from  the  sale,  if  no  action  is  brought,  whether  the 
proceedings  were  regular  or  irregular.  Parish  v. 
Stevens,  3  8.  &  R.  ^. 

186.  The  3d  section  of  the  act  of  1804,  re- 
lating to  the  sale  of  unseated  land  for  taxes,  is 
a  statute  of  limitations.  Young  v.  Hosaek,  2 
Pennsyl.  162.   Bradford  v.  Domseif,  ib.  503. 

187.  The  five  years  limited,  by  the  3d  section 
of  the  act  of  the  3d  of  April,  1804,  for  insti- 
tuting a  suit  to  recover  lands  sold  for  taxes,  are 
to  be  computed  from  the  time  the  purchaser 
enters  into  possession.  Wain  v.  Shearman,  8  S. 
&,  R.  357.    Pennoek  v.  Hart,  ib.  369. 

188.  Taxes  on  resl  estate  cannot  be  appor- 
tioned among  the  ownera  of  such  estate  during 
the  vear.     Shaio  v.  Qtumi,  12  ib.  299. 

189.  Taxes  due  for  seated  lands  are  a  lien  on 
the  personal,  not  on  the  real,  estate  of  the  owner. 
Burd  V.  Ramsay,  9  ib.  109.  Stokeley  v.  Bowner, 
10  ib.  254. 

]  90.  If  the  purchaser  at  a  treasurer's  sale  for 
taxes  does  not  file  a  bond  for  the  surplus  within 
two  years  sAer  the  sale,  his  deed  is  void.  Lotion 
V.  JVe(^,  lOib.238. 

191.  A  prothonotary,  holding  his  office  from 
1810  to  March  24,  1818,  and  then  resigning,  is 
not  liable  to  the  tax  of  10  per  cent,  imposed  by 
the  act  of  the  latter  date.  Hiester  v.  Common^ 
wealth,  17  ib.  255. 

192.  Lapse  of  time  strengthens  a  title  founded 
on  a  sale  for  non-payment  of  taxes.  Read  v. 
Ooodyear,  ib.  351. 

193.  Sales  in  Beaver  and  Butler  counties,  for 
taxes,  under  the  act  of  the  26th  of  February, 
1817,  sre  subject  to  the  act  of  the  13th  of  Msreh, 
1815,  in  respect  to  notice.  Thompson  v.  Brack' 
enridge,  14  ib.  346. 

194.  Ssles  otherwise  void,  by  being  assessed  in 
the  wrong  township,  are  amended  by  the  statute 
of  the  13th  of  March,  1815.  Stewart  v.  Shoem- 
feU,  13  ib.  360. 

195.  The  warrant  of  a  county  treasurer,  com- 
mitting a  delinquent  collector  of  taxes,  need  not 
show  what  prior  proceedings  were  had,  that  the 
board  of  commissionen  were  in  session,  nor 
need  it  run  in  the  name  of  the  commonwealth. 
Comnumwealth  v.  R^f,  3  Rawle,  95. 

196.  The  act  of  the  13th  of  March,  1815,  was 
designed  to  make  the  sale  for  taxes  and  the  treas- 
urer s  deed  sufficient  to  convey  a  title  without 
other  prerequisites  than  that  the  tax  was  due, 
the  land  unseated,  and  not  redeemed  within  two 
yeara.    HiMey  v.  Keyser,  2  Pennsyl.  496. 

197.  The  act  of  1799  points  out  a  specific 
remedv  against  a  collector  who  embessles  taxes : 
an  indictment  does  not  lie.  HelUmgs  v.  CSsas- 
monwealth,  5  Rawle,  64. 

198.  A  treasury  warrant,  levied  on  the  real 
estate  of  a  delinquent  collector  of  taxes,  is  a  lien 
on  such  estate,  and  has  priority  to  a  subsequent 
judgment.  Stinger  v.  CommiMioners^  1  Watts, 
300. 

199.  The  omission  of  a  tpeasnrer  to  file  the 
bond,  given  for  the  surplus  purohase  money  of 
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land  sold  for  taxes,  will  not  vitiate  the  purchas- 
er's title.     mUu  y.  milard,  ih.  42. 

200.  A  treasurer's  sale,  for  taxes,  of  part  of  a 
tract,  and  a  conyeyance  of  that  part,  desigrnatinff 
the  quantity,  but  not  the  looality,  is  ^ood,  and 
the  purchaser  has  an  unrestricted  choice  in  the 
tract.     Coxe  t.  Blandai^  ib.  533. 

201.  A  balance  of  taxes,  not  paid  by  a  collector 
within  three  months  after  a  duplicate  is  placed 
in  his  hands,  is  a  lien  upon  his  personal  property. 
Xhmmissimtert  ▼.  Hmury.,  3,Pennsyl.  26. 

202.  The  yaluation  of  the  assessors,  under  the 
law  of  the  11th  of  April,  17^9,  is  binding  on  the 
county  commissioners,  and  they  cannot  alter  it. 
Respubliea  y.  Deaves.,  3  Teates,  465. 

203.  It  seems,  the  property  of  counties  is  not 
taxable  for  city  or  borough  purposes.  Piper  y. 
SiHger^  4  S.  &  R.  354. 

204.  The  Philadelphia  ordinance  of  the  29th 
of  March,  1799,  leyymg  a  tax  for  water,  is  yalid. 
Sides  y.  Janes,  3  Teates,  491. 

205.  The  office  of  president  judge  is  taxable 
under  the  act  of  the  llth  of  April,  1799.  Chap- 
man's Case^  2  Rawle,  73. 

206.  Moneys  received  by  delinquent  collectors, 
under  the  county  rates,  health  office,  and  funding 
taxes,  are  liens  upon  their  lands  :  not  so  of  the 
carriage  tax.    Warner  y.  Emory,  3  Yeates,  50. 

207.  The  deed  of  a  commissioner  for  the  sale 
of  land  for  taxes,  under  the  act  of  the  24th  of 
March,  1791,  is  inadmissible  m  evidence,  unless 
10  days'  notice  is  proved  to  have  been  given  of 
the  sale,  in  three  of  the  most  public  places  in  tlie 
county  where  the  land  lies.  Blair  v.  Waggoner, 
2  S.  &  R.  472. 

208.  To  admit  a  deed,  from  the  county  com* 
missioners,  of  land  sold  for  taxes,  it  need  not  be 
proved,  under  the  act  of  1815,  that  all  the  pre- 
requisites of  a  sale  were  complied  with.  Huston 
V.  Faster,  1  Watts,  477. 

209.  Tax-books  in  the  commissioners*  office 
are  official,  and  admissible  in  evidence  in  eject- 
ment for  unseated  lands  sold  for  taxes ;  so  the 
receipt  of  the  treasurer  for  the  surplus  bond. 
Fager  v.  CampheU,  5  ib.  287. 

210.  Where  the  plaintiff  and  defendant,  in 
ejectment,  claim  under  a  sale  of  unseated  land 
ibr  taxes,  the  plaintiff  may  recover  without  direct 
proof  of  the  title  being  out  of  the  commonwealth. 
SUwaH  V.  Shoeitfelt,  13  S.  A  R.  360. 

211.  Under  the  Pennsylvania  act  of  3d  April, 
1804,  the  printer's  affidavit  must  accompany  the 
newspaper,  to  make  the  paper  evidence.  Luff- 
harough  v.  Parker,  16  S.  A  R.  351. 

212.  A  collector's  warrant  is  not  a  lien  upon 
the  personal  property  of  one  by  whom  the  taxes 
are  due.    Parsons  v.  ^lUsan,  5  Watts,  72. 

213.  The  owner  of  a  groand-rent  in  fee  is  not 
liable  for  any  of  the  taxes  assessed  on  the  land 
out  of  which  the  rent  issues.  Philadelphia  Li- 
hrary  Co.  v.  Ingham,  1  Whart.  72. 

Vide  Philadxlphia  Citt  akd  Courtt. 


VIl.     Taxes  in  Ohio, 

214.  The  time  at  which  taxes  on  land  roust 
be  pud  is  definitely  fixed,  in  Ohio,  by  the  legis- 
lature.   if'Jirt^n  V.  l?i>»Miu,  5  Ham.  28. 

215.  On  an  application  to  redeem  land  sold  for 
taxes,  if  the  judges  of  the  common  pleas  are  dis- 
qualified, the  case  may  be  certified  to  the  su- 
preme court.    Bawson  v.  Boughton,  5  ib.  ^8. 

216.  It  is  sufficient  if  the  collector's  or  treas- 
urer's return  of  lands  delinquent  for  taxes  is 
verified  by  affidavit^  in  the  form  prescribed  by 
statute.  Wimdsr  v.  Surlisig,  7  Ham.  (part  2d,)  190. 


217.  Notice  of  sales  of  lands  for  taxes  must  be 
given  through  two  newspapers,  one  at  the  seat 
of  government  and  the  other  in  the  county  where 
the  lands  lie,  (if  any  published  there,  otherwise, 
in  one  most  generally  in  cireulation  there,)  or 
the  sale  will  be  void.  Hughey  v.  HorrM,  2  Ham.  • 
231. 

218.  Where  no  paper  is  published  in  a  county 
where  are  lands  delinquent  for  taxes,  publication 
may  be  made  in  a  paper  in  the  next  adjacent 
county.  Winder  v.  Sterling,  7  ib.  (Part  2d,) 
190. 

219.  The  title  of  the  patentee  of  lands  is  not 
affi^cted  by  a  sale  of  such  lands  for  taxes  be- 
fore the  patent  issued.  Stuart  v.  Parish,  6  ib. 
476. 

220.  A  deed  from  a  collector  of  taxes  is  not 
available  to  transfer  title,  without  proof  that  the 
land  was  listed,  taxed,  and  advertised,  and  that 
the  person  making  the  sale  was  legally  author- 
ised to  sell.    Halt  v.  HemphiU,  3  ib.  232. 

221.  No  appeal  lies  from  the  decision  of  the 
common  pleas  on  an  application  to  redeem  land 
sold  for  taxes  in  Ohio ;  but  the  proceedings  may 
be  taken  to  the  supreme  court  on  certiorari, 
MasUrton  v.  Beasley,  3  ib.  301. 

222.  The  validitv  of  the  title  of  the  applicant 
to  redeem  lands  sold  for  taxes  cannot  be  drawn 
in  question,  on  the  hearing  of  the  application,  ib. 

W3.  Lands  in  the  Virginia  military  district, 
divided  b^  county  lines,  can  only  be  listed  for 
taxation  in  the  county  where  the  owner  resides, 
if  he  resides  in  either  of  the  counties  in  which 
the  land  lies;  and  a  sale  of  lands  otherwise 
listed  for  taxes  is  void.  Hughey  v.  HarrdU  2 
ib.  231. 

224.  In  a  sale  of  lots  of  land  for  taxes,  where 
they  are  taxed  as  **  part  of  a  lot,"  "  one  acre  of 
a  lot,"  the  description  is  too  vague,  and  the  sale 
is  void.    Mussie  v.  Long,  2  ib.  2B7. 

225.  An 'overcharge  of  taxes  accruing  scbse- 
quent  to  the  forfeiture  does  not  affect  a  sale. 
Winder  v.  Sterling,  7  ib.  190. 

226.  The  purehaaer  of  the  tax  title  must  re- 
ceive every  thing  to  which  the  law  entitles  him, 
before  the  order  for  redemption  can  be  operative. 
Masterton  v.  Beasley,  3  ib.  301. 

227.  The  authority  of  a  person,  claiming  to  act 
as  agent  for  applicants  to  redeem  lands  sold  for 
taxes,  is  not,  on  certiorari,  a  matter  to  be  ques- 
tioned by  the  purchaser,  after  the  recognition  of 
such  power  by  the  common  pleas,  ib. 

228.  After  the  survey  of  an  entry  of  land  is 
recorded,  the  claimant  cannot  destroy  the  tax 
lien  of  the  state.    Halt  v.  Hemphill,  3  Ham.  236. 

229.  In  an  action  against  a  collector,  on  his  of- 
ficial bond,  to  recover  the  proportion  of  the  land 
tax  due  to  a  county,  he  cannot  set  off  county 
orden  against  the  claim.  Byers  v.  State,  2  ib. 
106. 

230.  The  statute  of  Ohio  authoriiing  the  sale  of 
lands,  to  pay  taxes,  does  not  authorise  a  corpora- 
tion created  by  the  state  to  sell  its  lands  for  the 
payment  of  taxes  laid  bv  itself,  unless  such  sale 
be  within  the  powen  of  the  corporation.  Beaty 
V.  Knowle,  4  Pet.  167. 

VIII.    Taxes  in  Kentucky. 

231.  If  lands  are  struck  off  to  the  common- 
wealth for  non-payment  of  taxes,  and  redeemed 
by  their  payment  within  the  time  limited  by  law, 
the  owner  is  restored  to  bis  original  right.  Toy* 
lor  v.  Steele,  1  A.  K.  Marsh.  315. 

239.  A  levy,  laid  by  less  than  a  majority  of  all 
the  justices  in  office  in  the  eoun^,  incluwng  all 
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who  haTe  been  commissioned,  and  taken  the 
oath  of  office,  althouffh  they  may  never  have 
taken  their  seats  on  the  bench,  is  merely  Toid. 
Gilbert  ▼.  Huston^  Litt.  Sel.  Cas.  223. 

233.  A  sale  of  land  for  taxes  assessed  in  the 
.name  of  A,  which  was  owned  by  B,  conveys  no 

title,  and  the  owner  is  not  obligred  to  prove  pay- 
ment of  the  taxes  to  establish  ms  title.  Joknuim 
Y.M'iniire,!  Bibb,  295. 

234.  The  lands  of  infants  were  liable  to  be  sold 
for  Uxes  before  December,  1799.  Ho^  v.  Math- 
ers, 2  A.  K.  Marsh.  553. 

235.  A  deed,  made  by  the  sheriff,  of  lands  sold 
for  taxes  in  the  lifetime  of  the  proprietor,  is  valid, 
though  executed  after  his  death.  Curry  v.  F^no- 
ler,  3  ib.  504. 

236.  On  a  sale  of  land  for  taxes,  a  writing  from 
the  register  is  not  good  to  pass  the  title  to  the  par- 
chaser,  unless  it  is  sealed.  Doty  v.  B§asley^  2 
Bibb,  14. 

237.  The  connty  court,  where  the  sheriff  does 
not  execute  the  required  bond,  have  power  to 
appoint  another  person  collector  of  the  county 
levy ;  and,  unless  it  appear  that  the  sheriff  oh- 
jected  to  such  appointment,  it  will  not  be  pre- 
sumed that  the  county  court  transcended  its 
power.     Patton  v.  LasV,  4  J.  J.  Marsh.  248. 

238.  The  county  court  has  no  jurisdiction  of  a 
motion  by  a  sheriff  against  his  deputy  or  sure- 
ties, for  a  failure  to  collect,  or  pay,  or  account  for, 
the  county  levy,  although  it  has  of  a  motion  by 
a  "  collector,"  appointed  by  itself,  against  his 
deputy  or  sureties.  Andtrton  v.  Bra^ord^  7  ib. 
623. 

239.  On  a  motion  by  a  sheriff  against  his  de- 
puty or  the  sureties,  for  failure  to  collect,  pay,  or 
account  for,  the  county  levy,  there  should  be 
proof  that  there  was  a  levy  laid,  and  that  the 
clerk  delivered  to  the  deputy  a  list  of  the  per- 
sons chargeable  therewith,  and  also  that  the 
deputy  collected,  or  undertook,  or  was  bound  to 
collect,  the  levy.  ib. 

240.  A  proceeding  against  a  sheriff,  for  default 
of  paying  over  the  county  l^^J*  cannot  be  against 
the  sureties ;  it  must  be  w  the  name  of  the  coun- 
ty ;  and  the  judgment  should  be  for  common- 
wealth bank  notes.  Meadatos  v.  CammvnweaUkj 
4  ib.  14. 

241.  The  county-court  attorney  is  the  proper 
officer  to  give  notice,  to  the  collector  of  the  coun- 
ty levy,  of  a  motion  for  a  judgment,  for  failing  to 
pay  it  over.     WhiiHeH  v.  JusHcm,  4  Litt.  147. 

242.  The  levy  for  two  succeeding  years  may 
be  included  in  such  notice,  ib.  Judgment,  in 
such  case,  may  be  rendered  in  favor  of  the  jus- 
tices of  the  county  court,  and  may  be  rendered 
by  them.  t&. 

243.  Where  a  list  of  non-residents*  lands  is 
advertised  on  extra  sheets,  to  accompany  the 
newspaper  of  the  public  printer,  a  number  equal 
to  the  subscribers  must  be  published,  or  the  sale 
made  under  it  will  be  void.  Davit  v.  ^tinins,  4 
Bibb,  465. 

244.  In  an  action  of  trover  brought  in  the  state 
court  against  A,  who  seized  and  sold  property  as 
an  excise  officer  of  the  United  States,  he  may, 
under  the  general  issue,  give  in  evidence  the  act 
of  congress  under  which  he  proceeded.  Arthur 
V.  WiUon,  Litt.  Sel.  Cas.  76. 

245.  It  is  error  to  issue  a  joint  summons, 
against  several  delinquents,  for  nilure  to  furnish 
the  commissioner  with  a  list  of  their  taxable 
property.  ChiUs  v.  CommantouUth,  4  J.  J.  Marsh. 
577. 

246.  Upon  a  summons  to  impose  a  fine  and 
treble  tax  upon  a  person,  for  giving  in  %.  hhtt 


and  fraudulent  list  of  hia  taxable  property,  tks 
defendant  has  a  right  to  a  trial  by  jury.  Carwn 
V.  Comm^nweaUh,  1  A.  K.  Marsh.  290. 

247.  In  a  prosecution  against  a  person,  for  fail- 
ing to  give  in  a  list  of  his  taxable  property,  it  is 
no  defence  that  the  same  property  was  given  in 
by  another.     Oldg  v.  Commamwemlth,  3  ib.  465. 

248.  A  prosecution  against  a  person,  **  for  fail- 
ing to  give  in  a  true  list  of  his  property  subject 
to  taxation,**  is  bad  for  nnoertainty.  AUzanier 
V.  ComnummtmUh^  I  Bibb,  515. 

IX.  Taxes  in  SatUh  Carolina. 

249.  Laws  providing  for  the  sale  of  lands,  fbc 
non-payment  of  taxes,  are  not  unconstitutionil. 
Jf  Carrol  v.  Weehs,  5  Hayw.  246. 

250.  The  taxes  should  be  paid  by  him  in  pot- 
session  of  the  land  under  a  grant  or  deed, 
although  the  same  be  not  recorded.  Frmuis  v. 
Washburn^  ib.  294. 

251.  A  tax  was  laid,  bv  the  city  council  of 
Charleston,  on  '^all  profit  or  income  arising 
from  the  pursuit  of  any  ikcnlty,  profession,  oc- 
cupation, trade,  or  employment,  except  salaries 
of  the  judges  or  other  public  officers  exempted 
from  taxation,  or  not  taxed  by  the  legislatnre, 
and  the  income  or  profit  of  any  person  rated  at 
less  than  $800."  The  ordinance  provided  that, 
in  making  assessments  on  the  real  and  peraonal 
property  described  therein,  (except  money  at 
interest,)  the  assessor  should  estimate  the  same 
at  one  half  the  value  thereof.  Held,  that  the 
salary  of  an  officer  of  a  bank  was  personal  prop- 
erty within  the  ordinance,  and  that  the  tax  codd 
be  laid  on  half  of  such  salary,  and  that,  if  half 
were  less  than  $800,  it  was  not  taxable.  UMHg 
V.  City  CouneUy  I  M*Cord,  345. 

252.  The  city  council  of  Charleston  have  the 
power  to  lay  taxes  on  bonds  bearing  interest 
State  V.  Ciiy  Council,  I  Rep.  Con.  Ct.  36. 

253.  The  ordinance  of  the  city  council  of 
Charleston,  imposing  a  poU-tnx  upon  certaio 
persons,  '*  whether  descendants  oi  Indians  or 
otherwise,*'  applies  only  to  persons  the  de- 
scendants of  slaves,  whether  negroes  or  Indians. 
Exports  FerreU,  ib.  194. 

254.  State  taxes  are  to  be  paid  in  prefereDOS 
to  all  private  debts ;  and  a  tax  doubled  for  delay 
of  payment  has  a  paramount  lien  on  the  estate. 
BuUsr  V.  BaUy,  2  Bay,  244. 

255.  The  forms  prescribed  by  statute  for  cases 
of  sales  of  lands  for  taxes  must  be  strictly  fbi 
lowed,  or  the  sales  will  be  void.    Miehid  v.  M' 
fsit,  5  Hayw.  90. 

256.  An  execution  issued  for  taxes  should 
specify  ibr  what  taxes ;  otherwise,  it  may  be  re- 
strained by  prohibition.  State  r.  Cfraham,  3 
Hill,  S.  C.  457. 

257.  Free  negroes  are  not  liable  to  be  sold,  ia 
South  Carolina,  for  a  property  tax  ;  and  the  col- 
lector has  no  right  to  impose  a  double  tax  for  the 
non-payment  of  a  capitation  tax.  ib. 

X.  Taxes  in  other  States. 

358.  Under  the  8th  seetion  of  the  act  of  161S» 
to  amend  the  "  act  for  the  incorporation  of  the 
city  of  Washin^n,"  a  sale  of  unimpioved 
squares  or  lota,  m  the  city,  for  the  payment  of 
taxes,  is  illegal,  unless  such  squares  or  lots  have 
been  assessed  to  their  true  and  lawful  proprie- 
tors. The  advertnement  of  snc'K  sale  mo'^ 
specify  the  amount  of  taxes  due  on  each  lot  • 
separately ;  and  if  the  sale  of  one  or  more  loli 
produces  the  amount  due  on  tereral  lots  belonf' 
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ing  to  the  Mine  proprietor,  the  oorporation  oan- 
Dot  proceed  to  Bell  farther.  IFaskingUm  ▼.  PraiL, 
8  Wheat.  681. 

259.  The  state  within  which  a  branch  of  the 
bank  of  the  United  States  may  be  established 
cannot  constitntionally  tax  it ;  bat  this  does  not 
apply  to  a  tax  on  the  real  property  of  the  bank, 
in  common  with  other  real  property  in  a  state, 
Dor  to  a  tax  on  the  interest  of  a  citizen  of  a  state 
in  the  bank,  in  common  with  other  similar  prop- 
erty throughout  the  state.  JU*CuUoeh  v.  Mary- 
land, 4  ib.  316. 

2^.  A  captain  of  a  reyenne  cutter  is  not  tax- 
able, under  the  state  laws,  for  county  taxes  uoon 
his  office.  Dobbins  t.  Commissioners ^  16  ret. 
435. 

261.  In  a  sale  of  land  for  taxes,  under  special 
auth(»'ity,  ererj  substantial  requisite  of  the  law 
must  be  strictly  complied  with,  in  order  to  divest 
an  individual  of  his  property  against  his  con- 
sent.    Ronkendorff  r,  Taylor,  4  Pet.  349.     A 

Eart  of  a  lot  may  be  sold  to  pay  taxes,  when  they 
aye  accrued  on  such  part.  ib. 

262.  In  cases  of  lands  sold  for  the  non-pay- 
ment of  taxes,  the  marshal's  deed  is  not  even 
prima  Jado  eyidenoe  that  the  prerequisites  re- 
quired by  law  have  been  complied  with;  but 
the  party  elaiming  under  it  must  show  positively 
that  they  have  b^n  complied  with.  WiUiams  v. 
Pnton,  4  Wheat.  77. 

963.  Where  an  act  of  the  assembly  in  Virginia 
authoriied  a  judgment  for  taxes,  by  motion,  in  a 
summary  way,  in  the  court  of  the  county  where 
the  defendant  resided,  it  was  held,  that  the 
plaintiff  was  bound  to  prove  the  defendant's 
residenoe,  though  no  objection  was  made  on  the 
defendant's  part,  the  court  presuming  nothing  in 
fiivor  of  summary  motions.  AUxanJSria  v.  Hunt- 
or,  2  Munf.  228. 

264.  Under  the  act  of  1796,  c.  31,  the  mayor 
and  commonalty  of  Alexandria  are  not  author- 
ized to  recover,  by  motion,  money  due  for 
the  town  taxes,  but  only  for  *^  paving  the 
streeU."  ib. 

265.  And,  in  such  case,  the  notice  must  state 
the  true  amount  of  the  assessments,  for  paving 
the  streets,  due  from  the  defendant ;  for  if  the 
sum  in  proof  is  difl^rent  from  that  in  the  notice, 
the  court  will  not  give  judgment  for  the  sum 
actually  due.  ib. 

266.  If  a  person  neglects  to  enter  land  with 
the  commissioner  of  the  land  tax  in  Virginia,  he 
is  liable,  not  only  to  the  tax,  but  to  a  penalty  of 
25  per  centum  per  annum  on  the  amount  of 
each  year's  tax  which  had  fallen  due  up  to  the 
time  of  making  the  entry ;  and  this,  although 
there  has  been  no  proof  of  an  application  being 
made  by  any  commissioner  for  a  list  of  taxable 
property.  Waskirngton  v.  Commonwsalik,  2  Virg. 
Gas.  258. 

267.  Under  the  Vitginia  act  of  1796,  o.  31, 
authorizing  the  mayor  and  commonalty  of  the 
city  of  Afixandria  to  recover,  by  motion,  the 
amount  of  moneys  assessed  <*for  paving  the 
etreets,"  a  judgment,  in  terms,  for  such  assess- 
ments, ^and  also  fiw  the  taxes  of  the  town," 
cannot  be  sustained ;  although^  (torn  the  account 
exhibited,  it  appear  thai  such  judgment  wa« 
actually  intended  to  be  for  no  more  than  the 
sum  due  for  such  assessments.  jUeasandria  t. 
Chapman,  4  H.  db  M.  270. 

26B.  Where    a  judge  of  tbe    county    court, 

under  the  Alabama  statute  of  1829,  relative  to 

assessors,  Ac,  declnreB  the  ofiee  of  tax-eotieotoi 

•aeant,  sneh  dnehuration  i»  a.  judiciaL  cfittoldirve 
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act,  and  cannot,  while  unreversed,  be  questioned 
by  proof  that  the  tax-collector  had  his  bond 
ready  at  the  proper  lime,  but  that  the  judge  was 
absent.  And  any  act  done  by  such  person,  after 
the  declaration,  as  collector,  is  void.  Fsck  v. 
Holeombs,  3  Port.  329. 

269.  Where  an  assessor  and  collector's  bond  is 
made  payable  to  the  judge  of  the  county  court, 
his  successor  cannot  maintain  an  action  for  a 
breach  of  the  bond,  in  Alabama,  the  statute  re- 
quiring such  bond  to  be  made  payable  to  the 
governor.     CaUUmn  v.  Lunsford,  4  ib.  345. 

270.  Land  was  provided,  by  the  colonial  govern- 
ment of  New  Jersey,  for  certain  native  Indians, 
and  for  ever  after  exempted  from  taxation.  After 
a  sale  of  this  land,  under  a  law  made  at  the  re- 
quest of  the  Indians,  the  state  legislature  can 
constitutionally  pass  a  law  taking  off  this  -ex- 
emption.   StaU  V.  mison,  1  Penn.  300. 

271.  In  Illinois,  a  poll-tax  is  inhibited  by  the 
constitution.    Jfancs  v.  Howard,  Breese,  183. 


TENANT  AT  SUFFERANCE  AND 
AT  WILL. 

1.  Tenant  at  will  may  maintain  trespass  for 
breaking  down  the  fence  of  his  enelosnTe.  Brmom 
v.  Bates,  Brayt.  230. 

2.  Abandonment  by  tenant  at  wUl  is  not  an 
abandonment  by  his  landlord.  Wamsr  v.  Page^ 
4  Verm.  291. 

3.  If  a  person  selling  lands  agrees  to  deliver 
them  up  to  the  grantee  oo  a  certain  day,  but 
continues  in  possession  after  that  day,  he  is  a  ten- 
ant at  sufferance ;  and  if,  while  the  right  of  po#-^ 
session  continues  in  him,  he  permite  another  to 
enter,  who  holds  over,  he  too  beoomes  a  tenant 
at  sufferance.  Hyatt  v.  Wood,  4  Johne.  150l 
Wood  v.  Hyam,  ib.  318. 

4.  A,  by  a  writing  under  his  hand  and  seal, 
gave  B  the  privilege  to  occupy  certain  land,  and 
build  thereon.  This  is  a  mere  lioenae  or  personal 
privilege  to  occupy,  and  does  not  vest  in  B  any 
estate  which  be  can  eonvey  ;  and  his  attnnpt  to 
convey  is  a  determinaftion  of  the  license.  Jack* 
som  V.  Babeoek,  ib.  418. 

5.  Lessee  for  a  year,  holding  over,  becomes 
tenant  at  will  merely ;  and  this  tenancy  may  be 
determined  by  his  doing  any  thing  inccmsistent 
with  his  teniure,  as  by  receiving  a  deed  from  a 
stranger,  and  oansingit  to  be  placed  upon  the 
record.    Bennoek  v.  Whipple,  3  Fairf.  346. 

6.  A  notice  to  quit  terminates  a  tenancy  at 
will,  and  converts  it  into  a  tenancy  fi«m  year 
to  year.  And  where,  after  snoh  notice,  the  ten- 
ant holds  over  without  ^nv  new  agreement,  the 
law  implies  an  agreement  that  it  should  be  at  the 
former  rent.    Bradhey  v.  Cowl,  4  Cow.  349. 

7.  Where  a  town  by  vote  authorized  the  select- 
men to  lease  certain  premises,  and  the  selectmen 
leased  the  same  by  parol,  it  was  held,  that  this 
oonstitnted  a  tenaiwy  at  wiU*  Bingham  v. 
apragus,  15  Pick.  109. 

See  Ljkvn&imo  Aim  Tuiavt. 
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I.    Oenerally. 

1.  Tenden  are  strieti  juris^  wad  nothinflr  will 
bo  presumed  in  their  favor.  Shaiwdl  ▼.  Demn- 
man,  Coze,  174. 

2.  The  benefit  of  a  tender  is  lost  by  snbse* 
qnent  demand  and  refusal.  Rose  y.  Brown^  Kir- 
bj,  293. 

3.  A  tender  of  a  sam  aetnallj  doe  on  a  bond, 
aAer  a  breach,  though  less  than  the  penalty,  is  a 
sufficient  tender.     Tracy  y.  Strongs  2  Conn.  659. 

4.  A  tender,  on  a  bond  with  a  penalty,  does 
not  bar  an  action  on  such  bond.  Manny  v.  Har- 
r%M^  2  Johns.  24. 

5.  In  Connecticut,  a  tender  after  day  of  pay- 
ment is  a  defence  to  the  action.  Tracy  y.  Strongs 
2  Conn.  659. 

6.»  Where  a  right  of  action  has  accrued,  for  the 
non-deli yery  of  an  article  aj^ed  to  be  delivered 
in  a  certain  event,  such  riffht  is  not  defeated  by  a 
subsequent  tender.  Gouid  v.  Banks,  8  Wend. 
563. 

7.  But  if  a  tender  is  subsequently  made,  and 
the  party  to  whom  the  property  was  agreed  to  be 
delivered  places  his  refusal  to  accept  on  the 
ground  of  the  article  not  being  merchantable,  he 
waives  his  right  to  insist  upon  the  former  de- 
fault, ik.  But  the  plaintiff  is  at  liberty,  in  answer 
to  proof  of  tender,  to  give  evidence  that  the 
property  tendered  was  defective  in  quality,  ih, 

8.  A  tender,  under  the  Pennsylvania  act  of 
April  9, 1833,  must  be  of  debt  and  cosU.  M  'Dow- 
eU  V.  Glass,  4  Watts,  369. 

9.  The  Pennsylvania  act  of  assembly,  of  Jan- 
nary  29, 1777,  declares  that  a  tender  shaJl  amount 
to  an  actual  payment  and  discharge.  Johnson  v. 
Hocker,  1  Dall.  406. 

10.  A  tender  of  specific  articles,  according  to 
contract,  transfers  no  property,  if  the  tender  has 
been  refused,  even  when  it  discharges  the  con- 
tract.    Weld  V.  Hadley,  1  N.  Hamiff295. 

11.  Where  a  person  to  whom  goods  were  de- 
livered gave  a  written  contract  to  keep  them 
safely,  in  which  contract  the  articles  were  valued 
at  a  gross  sum,  in  an  action  on  the  contract  it 
was  held,  that  the  bailor  was  not  obliged  to  take 
any  of  the  goods,  unless  the  whole  were  tendered ; 
it  appearing  that  the  bailee  had  sold  the  goods  not 
tendered.    Droton  v.  Smith,  3  ib.  299. 

12.  Under  the  New  Hampshire  statute  in  rela- 
tion to  tender,  where  there  are  several  distinct 
claims  in  a  declaration,  a  tender  of  the  whole 
amount  of  one  of  the  claims,  with  the  costs,  is  a 
good  tender.     CarUton  v.  Wkitchcr,  5  ib.  289. 

13.  A  mere  ofler  to  pay  is  not,  in  legal  strict- 
ness, a  tender.     Skeredine  v.  Gatil,  2  Dall.  190. 

14.  A  waiver  of  any  further  tender,  either  by 
declaration  or  equivalent  act  of  the  creditor,  will 
excuse  an  actual  offer  even  in  case  of  money. 
SUnferland  v.  Morse,  8  Johns.  474.  So  of  a  re- 
fusal to  receive  a  tender.  Barker  v.  Pakenkom, 
2  Wash.  C.  C.  142. 

15.  It  is  essential  to  the  validity  of  a  tender  of 
money,  that  he  who  makes  the  tender  has  the 
money  ready  to  deliver.  It  is  not  enough  that  a 
third  person  has  the  money  on  the  spot,  which  he 
would  loan,  unless  he  actually  consents  to  loan 
it  for  the  purpose  of  the  tender.  Sargent  v.  Cfra- 
ham,  5  N.  Hamp.  440.  Bakeman  v.  Pooler,  15 
Wend.  637.  Breed  v.  Hurd,  6  Pick.  356.  East- 
land v.  Longshom,  1  N.  &  M.  194. 

16.  In  order  to  constitute  a  good  tender,  it  is 
essential  that  the  ofibr  be  nnoonditional,  and  that 
the  money  or  other  thing  to  be  paid  be  actually 
produced,  unless  the  creditor  dispense  with  its  pro- 


duction,  either  by  express  declaration,  or  other 
equiyalent  act.  Broum  v.  Gilmore,  8  Oreenl 
107. 

17.  Thus  where  one  gave  his  promissory  oote 
for  $60,  payable  in  neat  stock  at  a  certain 
day  and  place ;  and,  meeting  the  creditor  on  the 
day  of  payment  at  another  place,  told  him  that 
the  stock  was  ready  for  him  on  a  neighboring 
farm,  providing  he  would  take  ^8  worth  in 
full  for  the  note,  denying  that  any  more  was 
due  :  which  the  creditor  refused,  asking  *^  why 
he  did  hot  bring  on  the  cattle,  if  he  had  any;" 
it  was  held,  that  this  was  not  a  good  tender,  ib. 
Fridge  v.  State,  3  Gill  &  Johns.  103.  ^yres  y. 
Ptase,  12  Wend.  393. 

18.  It  is  a  well-known  rule,  that  the  defendant 
must  take  care,  at  his  peril,  to  tender  enough ; 
and,  if  he  do  not,  and  if  the  plaintiff  replj  that 
there  is  more  due  than  is  tendered,  yhich  is 
traversed,  the  issue  will  be  against  the  defendant, 
and  it  will  be  the  duty  of  the  jury  to  assess  for 
the  plaintiff  the  sum  due  on  the  demand ;  and  if 
it  be  not  covered  by  the  money  tendered,  he  will 
have  judgment  for  the  balance.  Boyden  v.  Moore, 
5  Mass.  365. 

19.  To  an  action  on  a  promissory  note  for 
specific  articles,  it  is  not  a  sufficient  plea,  that 
defendant  was  ready  at  the  time  and  place  to 
deliver,  dec. :  readiness  does  not  amount  to  a 
tender.  But  if  there  has  been  tender,  it  need 
not  be  pleaded  with  an  uncore  prist;  for  tender 
of  specific  articles,  though  the  creditor  be  not 
present,  discharges  the  debt.  Barney  v.  Blist, 
1  Chip.  407,  per  Skinner,  C.  J. 

20.  Where  a  town  order,  payable  in  com  and 
grain,  was  presented  to  the  town  treasurer,  who 
offered  to  pay  it  in  those  articles,  but  said  that,  if 
the  payee  would  wait  till  a  future  day,  he  wonld 
pay  it  in  money,  which  was  agreed  ;  it  was  held 
that  this  was  a  waiver  of  the  tender,  and  thai 
the  treasurer  had  sufficient  authority  thus  ts 
bind  the  town.    Veazy  v.  Harmony,  7  Oreenl.  91 

21.  Where  specific  articles,  as  corn  or  the  like, 
being  a  part  of^a  larger  quantity,  are  tendered,  if 
seems  they  should  be  separated  and  set  apart 
from  the  mass  in  which  they  are  contained,  that 
the  party  may  see  what  is  offered,  and  is  to  be 
his  own.  ib, 

22.  Where  it  was  the  usage  of  a  town  to  liqui 
date  its  debts  by  an  order  drawn  by  the  select- 
men, on  its  treasurer,  in  favor  of  each  creditor; 
and  such  an  order  was  drawn  and  tendered  to  a 
creditor  of  the  town,  who  well  knew  the  usage 
at  the  time  of  contracting,  but  who  refused  to  re- 
ceive the  order  because  it  did  not  cover  certain 
disputed  items  of  his  account;  it  was  held,  that 
this  was  not  a  sufficient  tender  to  bar  the  creditor 
from  pursuing  his  remedy  on  the  original  de- 
mand.   Benson  v.  Carmd,  8  Greenl.  110. 

23.  Where  a  defendant  pleaded  a  tender  of  the 
money  in  a  former  action  into  court,  and  proved 
a  payment  of  it  to  the  clerk,  it  was  held,  that  he 
was  entitled  to  judgment  in  such  subsequent 
suit.     Robinson  v.  Gaines,  3  Call,  243. 

24.  A  legal  tender,  within  the  time  prescribed 
by  law,  of  the  amount  for  which  an  equity  of  re|> 
demption  is  held,  under  an  execution  sale,  is  em- 
ficient  to  revest  the  property,  without  a  deed  of 
conveyance  from  the  purchaser.  Legro  v.  I^^ 
1  Fairf.  161. 

25.  Where  the  vendor  of  land  covenants,  on 
payment  of  the  purchase  money,  to  convey  by 
a  good  title,  the  vendee  should  tender  a  deed  of 
conveyance.    Sweitxer  v.  Hummel,  3  S  &  R-  ^^ 

26.  Where  a  vendor  of  lacd,  after  giving  po** 
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■ewon  to  the  rendee,  ander  articles  of  agree- 
ment, obtains  posiesBion  for  himself,  firaudu* 
lently,  before  the  day  for  paying  the  purchase 
money,  the  vendee  may  recover,  in  ejectment, 
without  tendering  the  purchase  money.  Harris 
T.  Bell^  10  ib.  39. 

27.  If,  before  the  period  fixed  for  the  delivery 
of  a  deed  of  land,  the  vendee  has  declared  he 
will  not  receive  it,  and  that  he  intended  to  aban- 
don the  contract,  the  tender  of  the  deed  before 
suit  is  unnecessary.  But  such  waiver  must 
occur  previous  to  the  time  of  performance.  Bank 
of  Columbia  v.  Hagntr^  1  Pet.  455. 

28.  Whether  a  deed  should  be  tendered  or  not 
before  suit  is  brought  for  the  purchase  money, 
depends  upon  the  contract.  Dixon  v.  0/tvsr,  5 
WatU,  509. 

29.  In  an  action  for  the  purchase  money  of 
lands  sold  by  the  sheriff,  it  is  not  necessary  to 
aver  a  tender  of  a  deed  acknowledged.  Jfegley 
V.  Stewart,  10  S.  &  R.  207. 

30.  The  town  of  P.,  by  vote,  agreed  to  accept 
a  pauper  as  an  inhabitant,  on  condition  that  the 
town  of  T.  would  relinquish  all  demands  against 
the  former  town.  Nearlv  six  years  afterward, 
the  latter  town  accepted  the  proposition,  and 
tendered  to  the  town  of  P.  a  note,  that  being  the 
only  demand  it  held  against  that  town.  This  was 
held  to  be  an  unreasonable  delay,  and  the  tender 
was  wholly  inoperative  to  revive  the  proposal  and 
render  it  finding  on  the  town  of  r.  Peru  v. 
Turner,  1  Fairf.  185. 

31.  A  tender  of  a  deed  may  be  made  by  an 
attorney  by  parol.   Johnson  v.  Smoek,  Coxe,  106. 

32.  Money  due  a  cBStiti  que  trust  should  be 
tendered  to  a  trustee.  Ckakoon  v.  HoUUnkaclL, 
16  S.  R.  425. 

33.  Where  two  purchase  land  together,  the 
tender  of  a  deed  by  the  vendor  to  one  of  them 
is  sufficient.     Dawson  v.  Euting,  ib.  371. 

34.  A  tender  made  by  an  inhabitant  of  a  school 
district  to  one  having  a  claim  against  it  is  valid, 
though  such  inhabitant  was  not  Uiereto  regularly 
authorised  by  the  district.  Kineaid  v.  School 
District  Ifo.  4,  in  Brunswick,  2  Fairf  188. 

35.  A  tender  made,  to  a  clerk  in  th^  plaintiff's 
store,  for  goods  purchased  at  such  store,  is  equiv- 
alent to  a  tender  to  the  principal  himself,  and  is 
sufficient,  though,  prior  thereto,  the  claim  had 
been  lodged  with  an  attorney  for  suit.  Hoyt  v. 
Byrnes,  ib.  475.  The  clerk  could  also  waive, 
either  by  implication  or  expressly,  any  objection 
to  the  validity  of  the  tender  on  the  ground  of 
its  being  in  bank  bills,  and  not  in  specie,  ib. 

36.  Where  plaintiff's  son  was  sent  to  demand 
a  specific  sum  for  an  unliquidated  claim,  an  offer 
to  him  of  a  less  sum  cannot  be  considered  as  a 
tender  to  the  plaintiff.  Chipman  v.  Bates,  5 
Verm.  143. 

37.  Where  one  of  the  defendants  makes  a 
tender  of  the  debt  to  plaintiff's  executor,  while 
in  another  state,  before  he  had  acted,  or  was 
qualified  to  act,  as  executor,  a  refusal  to  accept 
the  money  thus  offered  will  not  bar  the  recov- 
ery of  interest.     Todd  v.  Parker,  Coxe,  45. 

38.  A  tender  of  money  for  an  infant,  by  his 
uncle,  is  good,  though  not  appointed  guardian  at 
the  time  of  tender.  Brown  v.  Dysinger,  1  Rawlc, 
408. 

39.  Where  an  administrator  had  referred  a 
claim,  and  declined  receiving  payment,  when 
oflered,  of  the  amount  awarded,  unless  the  pro- 
bate should  ratify  his  reference,  held,  that  he 
was  not  entitled  to  a  further  tender.  ^dminiS' 
traior  of  Dickinson  v.  Duteher,  Brayt.  104. 

40.  Judgment  was   recovered  by  a  plaintiff 


before  a  justice  of  the  peace,  and,  on  appeal  to 
the  county  court,  judgment  was  rendered  in 
favor  of  the  defendant;  and  the  plaintiff  appealed 
to  the  circuit  court.  At  the  time  of  taking  this 
latter  appeal,  a  third  party  paid  into  court,  **  for 
the  use  of"  the  plaintiff,  the  sum  originally  de- 
manded. The  court  charged  tho  jurv,  that  this 
payment  must  be  considered  as  made  with  the 
consent  of  the  defendant,  and  was  an  acknowl- 
edgment that  so  much  was  due.  Upon  a  writ  of 
error,  this  charge  was  held  to  be  incorrect.  Pr^ 
ble  V.  Murray,  4  Hayw.  27. 

41.  To  entitle  one,  who  has  tendered  money,  to 
costs,  he  must  have  obtained  a  rule  to  pay  it  into 
court.    Harvey  v.  Haekley,  6  Watts,  264. 

42.  A  tender  of  the  amount  due,  together  with 
the  costs  that  have  accrued  in  a  suit  before  a 
magistrate,  after  the  commencement  of  the  ac- 
tion, is  a  bar  to  a  further  recovery  for  costs.  Hay 
V.  Ousterout,  3  Ham.  384.  Cornell  v.  Oreen,  10 
8.  &  R.  14. 

43.  If,  at  the  time  of  making  a  tender,  the 
debtor  has  no  knowledge  of  the  commencement 
of  a  suit,  and  the  creditor  does  not  inform  him 
thereof;  nor  make  claim  of  costs,  but  refuses  to 
accept  the  amount  tendered  solely  on  account 
of  its  insufficiency  to  pay  the  debt,  it  may  be  re- 
garded as  a  waiver  of  all  claim  for  costs.  Haskell 
V.  Brewer,  2  Fairf.  256. 

44.  On  a  tender,  after  verdict,  of  the  whole 
amount  recovered,  with  all  costs  up  to  the  time, 
in  an  action  of  slander,  the  court  ordered  the 
proceedings  to  be  stayed.  Hatfield  v.  Baldwin, 
1  Johns.  506. 

45.  Where  a  defendant  pleaded  a  tender,  with 
tout  temps  prist,  and  a  profert  in  curia,  and  issue 
was  joined  upon  the  tender  and  found  for  the 
defendant,  the  plaintiff,  notwithstanding,  had 
judgment,  because  it  appeared  that  the  money 
tendered  had  not  been  brought  into  court.  Claf' 
Un  V.  Hawes,  8  Mass.  261. 

46.  A  person  making  a  tender  cannot  insist 
on  a  receipt  in  full  of  all  demands ;  but  he  mnst 
rely  on  his  tender,  and  upon  proof  at  the  trial 
that  no  more  was  due.  Thayer  v.  Braekett,  12 
ib.  450. 

47.  The  owner  of  the  equity  of  redemption  of 
property  mortgaged  to  secure  a  debt,  and  sold  by 
the  mortgagee  in  satisfaction  of  the  debt,  can- 
not, by  a  tender  of  debt,  with  10  per  cent,  inter- 
est, within  the  time  prescribed  by  law,  divest  the 
mortgagee  of  his  title.  Scobee  v.  Jones,  1  Dana, 
13. 

48.  Where  a  right  in  equity  of  redeeming 
mortgaged  real  estate  is  sold  on  execution,  and 
the  mortgagor  intends  to  redeem  such  right,  a 
tender  of  the  purchase  money  must  be  uncondi* 
tional.  And  where  the  mortgagor  offered  the 
money,  but  insisted  on  the  purchaser's  exe- 
cuting a  release  of  the  right  in  equity,  which  he 
refused  to  do,  the  tender  was  held  insufficient. 
Loring  v.  Cook,  3  Pick.  48. 

49.  A  tender  and  refusal  of  the  property,  (or 
that  which  is  equivalent,)  at  the  time  and  place 
fixed  by  the  contract  for  its  delivery,  vests  the 
property  in  the  creditor,  and  puts  an  end  to  the 
right  to  sue  upon  the  contract.  Mitchell  v.  .Ifsr* 
rUl,  2  Blackf  67. 

50.  A  person  to  whom  money  was  due  having 
designedly  evaded  a  tender,  and  brought  his  ac- 
tion so  soon  that  it  could  not  be  made  before  the 
commencement  of  the  action,  this  is  a  sufficient 
excuse  for  making  no  tender.  Cfilmore  v.  HoU, 
4  Pick.  257. 

51.  A  tender  of  specific  articles  on  the  day 
and  at  the  place  specified  for  performance,  where 
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ft  note  ii  Mytble  in  fpeeilie  utielM,  m  «  ntiifke- 
tkm  of  tiM  oontraot  ,  and  if  the  teoder  if  not 
necepted,  the  nght  of  action  le  not  levivod  by 
a  subsequent  demand  and  re/usai      Lamk  v   Lm^ 

53.  A  plea  of  tender,  in  suen  ease.  ooe»  not 
therefore  need  the  arerment  of  tout  Umpsprtsi; 
nor  is  it  neeessary  to  arer  that  the  tender  was 
Made  in  satiefaetion  of  the  debt.  ib. 

63.  A  part^  making  a  tender  of  a  sum  less 
than  thai  olaimed  is  not  entitled  to  require  a  re- 
ceipt in  full :  if  he  insists  on  such  a  receipt,  the 
tender  m  rmd.  SiUr  t.  BMnsom^  2  Bailey, 
874. 

54.  An  offer  to  pay,  or  a  deposit  of  money,  at 
the  time  and  place  of  a  note  or  bill  of  exchange 
becoming  due,  will  exempt  the  maker  or  ac- 
ceptor from  liability  on  account  of  interest  and 
damages,  should  a  suit  afterwards  be  brought. 
Wallace  ▼.  M'CammMy  13  Pet.  136. 

55.  After  a  contract  is  broken,  a  tender  cannot 
be  effectual  to  bar  the  action  for  damages.  Sv/> 
Jolk  Bamk  t.  WareeMter  Bamk,  5  Pick.  106, 108. 
City  Bank  t.  Cirlisr,  3  ib.  414. 


II.    Wken  and  vAsre  Tender  may  he  made. 

56.  If  no  place  be  appointed  for  payment  or 
performance,  a  tender  to  the  person  is  good  ;  and 
that,  too,  in  cases  where  a  personal  tender  is  not 
required.     SUngerland  y.  Morse,  8  Johns.  474. 

57.  On  a  contract  for  the  payment  of  $160,  in 
horses,  where  no  place  is  appointed  lor  the 
payment  of  property,  a  tender  to  the  obligee  at 
his  own  nlaoe  of  residence  is  not  a  legal  tender ; 
it  should  be  made  at  the  place  of  &9  obligor. 
GaUowm  y.  Smith,  Litt.  Sel.  Cas  132. 

58.  There  is  a  difference  between  portable  and 
cumbrous,  articles  as  to  tender :  with  respect  to 
the  former,  a  personal  tender  is  necessary ;  as  to 
the  latter,  it  is  sufficient  if  the  defendant  offer  to 
deliver  as  the  plaintiff  shall  direct.  SUngerland 
T.  JMsrse,  8  Johns.  474. 

59.  If  there  be  a  promise  to  deliver  specific 
articles  at  a  day  certain,  and  no  place  be  men- 
tioned in  the  note,  the  creditor  has  the  right  of 
appointing  the  place.  Aldriek  y.  Mkee,  1  Greenl. 
180.  England  y.  Witkernoan,  1  Hayw.  361. 
WiUiame  y.  Johnson,  Litt.  Sel.  Cas.  84. 

60.  A  plea  of  tender  of  specific  articles  must 
state  that  the^  were  kept  ready  until  the  utter- 
most convenient  time  of  the  day  of  payment. 
jSldrieh  v.  Mbee,  1  Greenl.  120. 

61.  If  a  promise  be  in  the  alternative  to  de- 
liver one  article  at  one  place,  or  another  at 
another  place,  at  the  election  of  the  debtor,  it 
seems  he  ought  to  give  the  creditor  seasonable 
notice  of  his  election,  ib, 

68.  Where  the  defendant  pleaded  a  tender  to 
an  action  on  a  bond  for  $100,  to  be  discharged  in 
horses  on  a  certain  day,  it  was  held,  that  the  ten- 
der should  have  been  made  at  the  house  of  the 
obligee,  unless  he  had  repaired  to  the  house  of 
the  obligor  on  the  day  the  debt  becaane  due,  in 
which  dhse,  a  tender  at  the  house  of  the  obligor 
would  have  been  good.  Dameron  v.  Belt,  3  Mis. 
213. 

63.  Where  payment  of  a  note  is  to  be  made  in 
specific  articles  at  a  given  daj  and  place,  a  tender 
of  them  after  sunset  is  sufficient,  if  the  debtor 
was  present  and  prepared  to  deliver  them  at  the 
appomted  place  in  season  to  complete  the  tender 
before  sunset,  and  the  areditar  is  absent  and  can- 
not receive  them.    Avery  v.  Stnart,  2  Conn.  69. 

€4.  In  a  suit  on  an  obligation  to  deliver  horses 
m  Lexington,  a?ideiipe  of  «  tender  at  the  obli- 


gee's house  in  the  eoonti^  m  not  sdmknMe. 
Priee  y.  Cochran,  1  Bibb,  570. 

tib  A  fraudulent  attempt  to  impose  nones  oi 
the  obligee,  by  carrying  a  paitial  valuer,  who 
rated  the  horses  at  extravagant  prices,  at  which 
the  obligee  refused  them,  and  they  were  earned 
away  by  the  obligor,  does  not  amount  to  a  lea- 
der, ib, 

66.  A  plea  of  tender  of  specific  poperty  st  the 
obligor's  residence  should  show  that  the  tender 
was  made  at  the  uttermost  convenient  hoar  of 
the  day.    JoueU  v.  Wagnon,  8  Bibb,  269. 

67.  To  make  a  good  tender,  the  pairty  must,  be- 
Ibre  sunset  of  the  last  day  of  the  term  of  the  con- 
tract, produce  the  money  or  goods,  in  payment, 
at  the  usual  abode  of  the  other  party,  unleta 
another  place  be  specified.  If  the  other  party  be 
absent,  or  decline  the  oiler  of  payment,  or  be  nn- 
willing  or  unable  to  perform  his  part  of  the  con- 
tract, the  money  need  not  be  counted  oat,  nor 
the  goods  displayed.  Morion  v.  Wells,  1  Tyler, 
381.    Kendidl  v.  Talbot,  1  A.  K.  Marsh.  321. 

68.  The  day  on  which  a  tender  ought  to  have 
been  made  happening  on  Sunday,  the  tender 
must  be  on  Saturday ;  Monday  is  too  late.  P€0> 
fie  v.  Luther,  1  Wend.  48. 

69.  A  having  distrained  the  goods  of  B  for  rent, 
C  promised  to  deliver  the  goods  to  A  in  six  dtyi, 
or  pay  $450,  and  the  goods  were  left  in  poaaes- 
sion  of  C.  A  demanded  the  goods  within  the  six 
days,  and  did  not  designate  any  place  at  which 
they  were  to  be  delivered ;  and  immediately  after, 
and  within  the  six  days,  A  being  with  U  at  the 
place  where  the  goods  were,  C  tendered  them  to 
A,  who  said  Ee  was  not  ready  to  receive  them, 
but  that  if  C  would  carry  them  to  D,  he  woald 
receive  them  there,  but  C  refused  to  do  so.  Held, 
that  the  reply  of  A  was  a  dispensation  of  any 
further  delivery,  especially  as  the  articles  were 
bulky  and  weighty.  SUngerland  v.  Morse,  S 
Johns.  474. 

70.  Such  tender  is  a  complete  bar  to  a  suit  on 
the  contract,  and  the  plaintiff  must  resort  to  the 
person  who  has  possession  .of  the  goods,  and  who 
nolds  them  as  his  bailee  at  his  risk.  ib. 

71.  Where  a  promissory  note  was  giveai  pay- 
able in  produce  to  be  delivered  by  a  certain  day 
at  the  maker's  house,  in  an  action  on  the  note, 
the  defendant  pleaded  payment,  and  proved  that. 
he  had  hay  in  his  bam  ready  to  be  delivered  on 
the  day,  but  did  not  show  the  quantity  or  valoe. 
It  was  held,  that  there  was  no  proof  of  payment 
or  tender.     Jfewton  v.  ChUbraith,  5  Johns.  119. 

72.  If  a  note  be  given  for  specific  articles  to 
a  creditor  living  out  of  the  United  States,  and 
no  place  is  assigned  for  the  delivery  of  theo,  the 
foreign  domicil  does  not  absolve  the  debtor  fron 
the  <M>ligation  of  aacertaining  from  him  the  |»lace 
where  he  will  receive  the  gw>ds.  Biih/  v.  ^W- 
ney,  5  Greenl.  192. 

73.  A  tender  must  be  made  befors  the  eoah 
mencement  of  the  action.  Fishbume  v.  Sanders, 
1  N.  &  M.  848. 

74.  Where  tender  and  demand  are  ueossiaij 
for  the  procuring  of  a  deed,  ignorance  of  the 
covenantee  of  the  residence  of  the  covenanter, 
previous  to  a  conveyance  of  the  lot  to  •'*•*'*'»** 
no  excuse  for  not  making  such  tender  and  de- 
mand.    Sage  v.  Ranney,  S  Wend.  532. 

III.    What  is  a  good  Tender. 

75*.  Bank  notes  are  a  good  tender,  unlesa  oh- 

jeetion  is  made  on  that  account.    Snow  v.  Penft 

9  Pick.  539.      But  see  HalloweU  and  Aiff^ 

to  Bmnk  v.   Boward^  13  Mass.  835.     If  StUm 
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Bamk  ▼.  Bank  of  Georgia,  10  Wheat.  333. 
JiUter,  Moody  t.  Mahurin,  4  N.  Hamp.  996. 

76.  If  money  at  the  time  of  tender  is  anfficient 
to  aatiefy  the  debt,  the  debtor  is  not  to  lose  bj 
its  depreciation.    JInonymous,  1  Hayw.  183. 

77  The  tender  and  refiisal  of  notes  that  are 
worthless  avail  nothing.  Rogtt  t.  Morrittj  9 
Caines,  116. 

78.  A  tender  in  continental  money,  emitted  by 
eoognss  befove  the  passa^pe  of  the  Pennsylvania 
act  of  January  99,  1777,  is  tantamonnt  to  a  pay- 
ment ;  bat  a  tender  in  bills  of  credit  emitted  sob- 
sequent  to  that  time  has  only  the  effiict  of  a  ten- 
der  at  common  law.  Joknoon  t.  Hoeker,  1  Dall. 
406. 

79.  A  plea  of  tender  is  not  supported  by  proof 
of  a  tender  of  a  promissory  note  due  from  the 
plaintiff  to  the  defendant.  Cary  v.  Bancrtfi^  14 
Pick.  315. 

80.  On  a  bond  for  lawful  mondy  of  North  Ca- 
rolina, it  was  held,  that  bills  of  credit  issued  by 
that  state  were  not  a  legal  tender.  Skdby  y. 
Boyd,  3  Yeates,  391. 

81.  A  legal  tender  cannot  be  made  in  cents, 
under  the  constitution  of  the  United  States. 
JU'Clarm  ▼.  JfesHt,  9  N.  &  M.  519 

89.  A  tender  made  in  bills  of  credit,  in  1800, 
which  were  then  in  circulation,  is  good.  Peirie 
T.  Smitk^l  Bay,  115. 

8a  The  act  of  South  Carolina  of  1778,  makmg 
paper  money  a  legal  tender,  became  of  no  force, 
ahliouffh  not  repealed,  after  the  money  had  gone 
out  of  circulation  and  was  good  for  nothing. 
WUUamoon  v.  Baeot,  ib.  G2. 

84.  Treasury  notes,  issued  under  the  act  of 
congress  of  1814,  c.  77  and  c.  699,  being,  by 
their  terms,  receivable  in  payment  of  duties, 
taxes,  and  land  debts,  doe  to  the  United  States, 
lor  the  principal  and  interest  due  thereon,  are  a 
good  tender,  and  may  be  pleaded  as  such  to  such 
debts.     TTtomdike  ▼.  U.  States,  9  Mason,  1. 

85.  Where  a  law  of  Rhode  Island  made  the 
paper  money  of  that  state  a  legal  tender,  it  was 
held,  in  Connecticut,  in  an  action  pn  a  promis- 
sory note,  by  a  plaintiff  residing  in  Rhode  Island 
against  a  defeni^t  residing  in  Connecticut,  that 
the  defendant  could  not  avail  himself  of  such 
law.    Mumfi»rd  v.  Wrigkt,  Kirby,  997. 

IV.  Pleadings  and  Evidence. 

86.  A  plea  of  tender  admits  the  plaintiff  *s  cause 
of  action  to  the  amount  of  the  sum  tendered. 
To  render  such  plea  operative,  the  mocey  must 
be  paid  into  court.  Slack  v.  Price,  1  Bibb,  979. 
Eddy  V.  O^Hara,  14  Wend.  921.  BaUey  v.  Bw 
eker,  6  Watts,  74.   Skeredine  v.  Oaiml,  9  Dall.  190. 

87.  An  action  for  m<mey  bad  and  received 
cannot,  and  an  action  for  the  breach  of  a  war- 
ranty, express  or  implied,  can,  be  maintained 
without  a  tender  or  return  of  the  property.  Jisk' 
Uy  V.  Reooes,  9  M'Cord,  439. 

88.  In  an  action  upon  a  covenant  to  perform 
brick-work,  a  plea  of  tender  to  perform  the  work, 
without  showing  where  the  tender  was  made,  or 
without  averring  that  the  obligee  was  requested 
•to  appoint  the  place*  was  held  ill.  Trsinu  v. 
JUy,  A  Bibb,  996. 

&d.  In  a  plea  of  tender  of  goods,  upon  a  note, 
the  articles  tendered  must  be  particularly  de- 
scribed, so  that  they  can  be  known.  Mkhols  v. 
Wkiting,  1  Root,  443. 

90.  A  plea  of  tender,  without  an  averment  of 
wrefert  in  cwria,  is  bad  on  demusrer.  Bootk  v. 
Ctnnegys,  Minor,  901. 

9d  •  A  tender  of  bills  of  orediU  mder  the  aot  of 


1777,  c.  9,  may  be  given  in  evidence,  in  Mary' 
land,  under  the  plea  of  nen  assumnmt,  Dunlim 
V.  Fmmk,  3  Har.  Sl  M'Hen.  318. 

99.  To  an  action  of  covenant  for  convevance 
of  land,  a  plea  of  tender  of  the  deed  should  con- 
tain profert  of  the  deed ;  and  a  replication  of 
subsequent  demand  and  refusal  does  not  cure  the 
want  of  such  profert.  Sook  v.  KnotaUs,  1  Bibb, 
983. 

93.  In  an  action  against  a  covemmtor,  who  had 
agreed  to  convey  as  soon  as  the  covenantee  paid 
a  certain  note,  offer  of  payment  and,  a  demand 
of  a  deed  must  be  averred.  Sage  v.  Banney,  9 
Wend.  539. 

94.  In  an  action  of  covenant  to  pay  $496,  '^in 
money  or  negroes,*'  a  plea  of  the  tender  of  one 
negro,  which  two  dismterested  men  valued  at 
$496,  without  averring  the  time  of  day  when  it 
was  made,  or  the  value  of  the  negro  tendered, 
was  held  to  be  not  good.  JiUinson  v.  ButUr,  4 
Bibb,  97. 

95.  If  a  debt  or  du^  be  not  discharged  by  a 
tender  and  refusal,  it  is  a  seneral  rule  that  the 
tender  most  be  pleaded  with  a  profert  in  caria, 
as  well  in  an  action  of  assumpsit  as  in  debt 
CarUy  v.  Vance,  17  Mass.  389, 399. 


TIMBER. 

1.  In  an  action  on  the  New  Jersey  timber  act, 
the  state  of  demand  must  describe  the  land  so 
particularly  that  judgment  in  the  action  may  be 
pleaded  in  bar  of  a  subsequent  action  for  the 
same  cause.  Dogkerty  v.  Anderson,  9  Penn.  498. 
Mattans  v.  Pemberton,  ib. 

9.  It  should  also  speciiy  the  number  of  trees 
cut  or  injured,  and  that  it  was  without  permis- 
sion of  the  owner ;  and  the  judgment  ou^t  to 
set  out  the  number  of  convictions,  and  designaAe 
them.     Walker  v.  Pierson,  ib.  455. 

3.  It  should  also  set  out  m  what  right  the 
plaintiff  sues,  whether  as  owner  or  informer ; 
where  the  tree  was  cut ;  that  the  defondant  had 
neither  right  nor  permission  to  cut  it;  and  by 
what  act  of  the  legislature  the  suit  was  author- 
ized.   MiUor  V.  Story,  9  South.  476. 

4.  And  the  name  of  the  prosecutor,  and  the 
title  of  the  statute,  ought  to  be  indoned  on  the 
sammons.  ik, 

5.  One  ftimtshing,  under  an  a^^reement,  the 
timber  with  which  another  is  to  build  for  him,  is 
not  divested  of  the  ownenhip  by  its  preparation 
for  that  purpose,  so  long  as  it  can  be  identified  ; 
and  the  possession  of  tSe  builder,  in  such  case,  is 
merely  as  the  agent  of  the  owner,  who  may 
maintain  trespass  therefor.  Oallup  v.  Jossdyn, 
7  Verm.  337. 

6.  The  acts  establishing  boom  corporations 
impose  upon  the  ownen  of  lumber  the  liability 
to  pay  toll  for  the  security  and  preservation  of 
their  property  *,  but  do  not  attach  to  rafts  intend- 
ed to  pass  down  the  river,  but  accidentally 
stopped  by  the  boom,  where  its  use  and  security 
were  not  sought  or  desired.  Ckaoe  v.  Dwinal,  7 
Greenl.  134. 

7.  A  statute  of  the  sUte  of  New  Hampshire, 
regulating  the  mode  of  rafting  and  driving  tim- 
ber on  Connecticut  river,  is  not  a  **  regulation  of 
commerce  among  the  several  states,"  and  there- 
fore is  not  repugnant  to  the  constitution  of  the 
United  Sutee.  Scott  v.  Wilson,  3  N.  Hamp. 
391. 

8.  Timber,  floated  down  in  a  manner  liable  tc 
forfeiture,  is  not  liable  to  seisure  after  it  is  in  the 
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eiMtodf  aad  aider  the  eontrol  of  the  owaen. 
Barmi  ▼.  Amu,  4  N.  HuDp.  338. 

9.  Such  timber  is  foiieited,  and  can  be  aeiied, 
if  foaod  lodged  apoo  an  isUnd  in  the  nrer. 
SecU  ▼.  WUsom^  3  ib.  321. 

10.  By  aoch  forfeitaie,  ander  said  act,  the 
title  of  the  former  owner  ie  whoUj  lost,  and  a 
contract  with  the  person  who  has  taken  np  the 
timber,  to  come  and  take  away  the  timber  and 
pay  him  for  hie  trouble,  does  not  revest  the 
nntil  e&eevted.  ik. 

See  RiTzns. 


TIME. 

1.  in  the  eompotation  of  time  from  an  act  done, 
the  day  on  which  the  act  is  done  will  be  ezcladed, 
whenever  snch  ezclosion  will  prevent  an  estop- 
pel or  save  a  forfeiture.  Wmidt^r  v.  CAom,  4 
Greeol.  296. 

2.  Thos,  in  the  computation  of  the  two  months 
mentioned  in  the  statote  of  Maine  of  1821,  c.  122, 
{17,  the  day  of  i^vingr  the  notice  is  to  be  ex- 
clnded.  ik, 

3.  In  computing  time  **  from  the  day  an  act 
was  done,"  the  day  on  which  it  was  done  is  in- 
cluded ;  bat  if  **  from  the  day  itself,'*  the  dav  is 
excluded.  Fractions  of  a  day  are  not  included, 
unless  to  prevent  mischief.  Hampton  v.  Erem^ 
xeUer^  2  Browne,  18. 

4.  Where  time  is  to  be  computed  from  or  after 
a  certain  day,  that  day  is  to  be  excluded  in  the 
computation,  unless  it  appear  that  a  different  com- 
putation was  intended  ;  for  do  moment  of  time 
can  be  said  to  be  after  a  given  day,  until  that  day 
has  expired.  Bigdow  v.  WUsatL,  1  Pick.  485. 
Fyle  V.  Mauldi$tgy  7  J.  J.  Marsh.  202.  Jacobs  v. 
Orahamj  1  Blackf.  392.  Untold  v.  U.  Stales,  9 
Cranch,  104.  Rand  v.  Rand,  4  N.  Hamp.  2&T. 
Ooswilier's  ease,  3  Pennsyl.  200.  Blandkard  v. 
HiUiard,  11  Mass.  85.  Woodkridge  v.  Brigkam, 
I2ib.403.  ib.  13ib.  556.  /f«nry  v.  Joiie#,  8  ib. 
453.  Latent  v.  South  Carolina  Ins,  C^.  1  N.  & 
M.  505.  But  see  Arnold  v.  U.  States^  9  Cranch, 
104. 

5.  So,  if  time  is  to  be  computed  from  any  act 
done,  the  day  on  which  the  act  is  done  is  to  be 
excluded  in  the  computation  ;  for  a  day  is  to  be 
considered  as  an  indivisible  point  of  time,  and 
there  can  be  no  distinction  between  a  computa- 
tion from  an  act  done  and  a  computation  from  the 
day  in  which  the  act  was  done.  Bigdow  v.  Wil' 
son,  1  Pick.  485. 

6.  In  computing  time  given  oy  a  statute,  both 
the  first  and  last  day  are  never  reckoned  in- 
clusive. Jackson  V.  Van  VaUccnkurgh,  8  Cow. 
SvO. 

7.  Where,  in  a  statut?,  time  is  computed  from 
an  act  done,  the  first  day  is  excluded.  Homan 
V.  LdstDell,  6  ib.  659.  Ex  parte  Dean,  2  ib.  605. 
Bigelow  V.  WUson,  J  Pick.  485.  PoHland  Bank 
r.  Maine  Bank,  11  Mass.  204.  See  Preskrey  v. 
WiUiams,  15  ib.  193. 

8.  Where  a  statute  requires  service  of  a  writ 
for  a  fixed  number  of  days,  as,  for  instance,  "  so 
many  days'  previous  notice,"  the  mode  of  compu- 
tation is  to  include  the  day  of  service  or  the  ap- 
pearance,  and  to  exclude  the  other ;  but  where  a 
number  of  entire  days  are  required,  both  the  day 
of  service  and  the  day  of  appearance  are  exclu- 
ded.    Den  V.  Fen,  3  Halst.  303. 

9  In  computing  the  six  years  mentioned  in 
the  statute  of  limitations,  the  words  of  the  statute 
being,  **  within  six  years  next  afler  the  cause  of 
action  accrued,"  the  day  on  which  the  cause  of 


action  neeraed  is  to  be  iachided.    Freakrwf  t. 
Wifliams^  15  Mass.  193. 

10.  A  writ  of  error  issued  on  the  second  of  Oc- 
tober, made  returnable  to  the  next  term,  which 
commenced  on  the  taeemtf'Seeond  of  October,  was 
held  to  have  issued  a0tCftm2Odays  next  preceding 
the  term,  and  was  there&ve  dismissed.  Trntflar 
r.M'Knigki,  I  Mis.  120. 

11.  In  computing  the  time  between  the  Cesis 
of  an  exeeotiott  and  the  return,  the  day  of  the 
teste  is  to  be  included,  and  the  day  of  the  retnra 
excluded,  or  vies  versa.  Ogdsm  v.  Redman,  3  A. 
K.  Marsh.  234. 

12.  The  time  allowed  for  pleading  after  notice 
is  to  be  calculated  one  day  inclusive  and  the  other 
exclusive,  so  as  to  give  the  party  the  full  number 
of  days.  Hsfmam  v.  Duel,  5  Johns.  232.  Pol- 
lard  V.  Yoder,  2  A.  K.  Maish.  264.  Day  v.  Haii^ 
7  Halst  203  Buist  v.  MiUkdi,  Const.  Rep.  631. 
Turnpikes,  Haywood,  10  Wend.  422.  SmmU  v. 
M*Ckesney,  3  Cow.  19. 

13.  The  law  knows  no  division  of  a  day.  Port- 
land Bank  V.  Mains  Bank,  11  Mass.  204. 

14.  Where  a  verdict  was  returned  and  judg- 
ment rendered  afler  12  o^clock  on  Saturday  night, 
it  was  held,  that  the  judgnent  was  erroneous. 
Artkur  V.  Mosky,  2  Bibb,  589. 

15.  A  contract  made  on  Sunday  is  void.  JMer^ 
gan  V.  Riekards,  1  Browne,  171. 

16.  If  an  order,  made  by  a  judge  in  vacation, 
bears  date  on  a  day  of  the  month  which  is  ascer- 
tained to  have  been  Sunday,  the  order  is  void. 
Coleman  v.  Henderson,  LiU.  Sel.  Cas.  171. 

17.  The  proceedings  in  a  statute  foreclosure 
are  not  void,  if  the  day  of  sale  advertised  happens 
on  Sunday.  The  sale  may  be  made  on  Sunday, 
or  postponed.     Sanies  v.  Smitk,  12  Wend.  57. 

18.  Where  a  mfe  expires  on  Sunday,  the  last 
day  is  not  reckoned,  and  the  party  has  all  the 
next  day  to  do  what  is  required.  Cock  v.  Bmn, 
6  Johns.  326.     Gosmillsr's  ease,  3  Pennsyl.  200. 

19.  Where  the  30th  day  ailer  the  rendition  of 
judgment  falls  on  Sunday,  the  lien  on  attached 
property  is  not  therefi>re  extended  to  Monday. 
jSlderman  v.  Pkelps,  15  Mass.  225. 

20.  Where  the  tSrae  limited  by  statute  for  a 
particular  purpose  is  such  as  must  necessarily 
include  one  or  more  Sundays,  they  are  to  be  in- 
cluded in  the  enumeration,  unless  they  are  ex- 
pressly excluded,  or  the  intention  of  the  legisla- 
ture to  exclude  them  is  manifest.  GoswUlsr^s 
ease,  3  Pennsyl.  200.  TKayor  v.  Fdt,  4  Pick. 
354. 

21.  According  to  the  Massachusetts  statute  of 
1751,  for  correcting  the  calendar,  a  person  bom 
on  the  4th  of  April,  1745,  old  style,  would  not 
come  of  age  until  the  15th  of  April,  1776,  new 
style.     Dancers  v.  Boston,  10  Pick.  513. 

22.  The  act  of  the  general  assembly  of  Illinow, 
creating  circuit  courta,  was  approved  on  the  31st 
of  Maroh,  1819,  and  on  the  same  day  a  writ  is- 
sued out  of  the  clerk's  office. of  the  circuit  court 
of  Madison  county,  returnable  to  the  May  term 
following.  Held,  the  writ  was  void,  as  the  act 
had  no  operation  till  the  1st  day  of  April.  CoCstn 
V.  Figgins,  Breese,  3. 

23.  A  deed,  executed  by  a  husband  on  the  day 
of  his  marriage,  aliening  his  land,  does  not  de- 
prive the  wife  of  dower  therein.  Stewart  y,  Stew- 
art, 3  J.  J.  Marsh.  48. 

24.  Where  a  fund  is  insufficient  to  satisfy  sev- 
eral judgments  entered  the  same  day,  it  was  held, 
they  should  be  paid  pro  rata,  though  one  was 
entered  a  few  hours  before  the  other.    MetxUrr 
Kilgore,  3  Pennsyl.  245. 

&,  Where  certain  persons  assumed  to  act  as  a 
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(Propriety  more  than  40  yean  ago,  and,  haying 
fnlfilled  the  object  of  their  aisociation,  had 
ceased  to  hold  meetings  and  act  as  a  propriety 
for  more  than  30  years,  it  was  held,  that  a  stran- 
ger conld  not  dtapute  their  capacity  thus  to  asso- 
ciate, and  controvert  rights  derived  from  and 
held  under  them.     Conp  v.  Lawbj  3  Fairf.  312. 

26.  A  notice  dated  March  6,  and  made  return- 
able in  March  "  next,"  is  returnable  in  March  of 
the  next  following  year.  Bank  of  Mobile  v.  State, 
Minor,  290. 

27.  Absence  beyond  seas  for  seven  years  raises 
the  presumption  of  death.  Lajoye  v.  Pritnm,  3 
dis.  529. 

28.  A  covenant,  that  a  house  sold  is  rented  for 
1^200,  without  specification  of  time,  means  for  so 
much  per  annum.  Moore  v.  Humphreys,  2  J.  J. 
Marsh.  54. 

29.  Where  a  month  is  referred  to,  in  leepal  pro- 
ceedings, it  will  be  understood  to  be  of  Uie  cur- 
rent year,  unless,  firom  the  connection,  it  is 
apparent  that  another  is  intended.  TiUson  v. 
Bousley,  8  Greenl.  163. 

30.  A  month,  mentioned  generally  in  a  statute, 
will  be  considered  as  a  calendar  month.  Hunt  v. 
Holden,  2  Mass.  170.  Avery  v.  Pixley,  4  ib.  460. 
Alston  V.  Alston,  Const.  Rep.  606.  WWiamson 
V.  Farrow,  1  Bailey,  611.  Comtwmwealth  ▼. 
Chambre,  4  Dall.  143.  Fyle  v.  Maulding,  7  J.  J. 
Marsh.  202.  Parsons  v.  Chamberlain,  4  Wend. 
512.  KimbaU  v.  Lamson,  2  Verm.  138.  Com- 
monweaUh  v.  Shortridge,  3  J.  J.  Marsh.  638. 
Strong^.  Birehard,  5  Conn.  357. 

31.  The  word  >«month/*  in  the  New  York  statute 
relating  to  the  notices  to  be  given  in  cases  of  sales 
under  powers  in  mortgages,  is  a  lunar  and  not  a 
calendar  month.  Loring  v.  Hailing,  15  Johns.  119. 

32.  Time,  in  bills  of  exchange  and  promis- 
sory notes,  is  computed  by  calendar,  not  lunar, 
months.     Lefingtoell  v.  White,  1  Johns.  Cas.  99. 

33.  **  Months,"  in  an  obligation,  are  construed 
to  mean  calendar  months.  Hardin  v.  Major,  4 
Bibb,  104.     Shapley  v.  Garey,  6  S.  &  R.  539. 

34.  Where  there  is  nothing  in  a  statute  speak- 
ing of  months,  from  which  it  can  be  inferred  that 
calendar,  and  not  lunar,  time  was  intended,  the 
months  will  be  considered  lunar.  Parsons  v. 
Chamberlin,  4  Wend.  512. 

35.  The  term  '<  one  whole  year,"  used  in  the 
Massachusetta  statute  of  1793,  c.  34,  respecting 
settlementa,  must  be  understood  to  be  a  political, 
or  rather  a  municipal,  y^ar,  viz.,  from  the  time 
the  officer  is  chcraen  until  a  new  choice  takes 
place,  at  the  next  annual  meeting  for  the  choice 
of  town  officers,  which  may  sometimes  exceed, 
and  sometimes  fall  short,  of  a  calendar  year. 
Paris  V.  Hiram,  12  Mass.  262. 

36.  A  covenant  to  pay  a  certain  sum,  "in 
equal  annual  paymento,"  without  further  specifi- 
cation, was  held  to  be  payable,  in  two  equal  in- 
•talmento,  in  one  and  two  years  from  date,  with 
interest  only  from  maturity.  Tamer  v.  Roby,  7 
J  J.  Marsh.  209. 

37.  A  covenant  promising  to  pay  money,  with- 
out specifying  any  time,  is  due  instantly.  Ken- 
dal  V.  Talbot,  1  A.  K.  Marsh.  321. 

38.  A  bond,  payable  on  demand,  is  due  imme- 
diately on  execution,  and  may  be  sued  without 
previous  demand.     Cotton  v.  Reamll,  2  Bibb,  99. 

39.  A  debt,  acknowledged  to  be  due,  without 
mentioning  any  time  of  payment,  is  payable  im- 
mediately.   Payne  v.  Mattax,  1  ib.  164. 

40.  On  an  award  to  pay  money,  without  any 
day  fixed,  the  money  is  due  immediately,  with- 
out a  demand.     Slack  ▼.  Price,  ib.  272. 

-  41    The  ismiing  of  the  writ,  not  the  filing  of 


the  declaration,  is,  as  to  every  material  purpose, 
the  commencement  of  the  suit.  Clark  v.  Red- 
man,  1  Blackf.  379. 

42.  Time,  in  a  bill  of  particulars,  is  material. 
Qitm  V.  Astor,  2  Wend.  577. 

43.  Where  the  declaration  avers  a  promise  to 
pay  on  request,  and  the  evjdenoe  shows  a  prom- 
ise to  pay  in  three  months,  the  variance  is  fatal 
Query  v.  Brindlinger,  Litt.  Sel.  Cas.  85. 

44.  Where  a  declaration  in  assumpsit  allegeci 
that  rent  was  payable   on  demand,  and  it  ap 
peared  in  evidence  that  it  was  payable  at  the 
end  of  the  year,  the  variance  was  held  to  be 
fatal.     Taylor  v.  Hickman,  Litt.  Sel.  Cas.  434. 


TOWNS. 

1.    Of  the  Powers  and  Liabilities  of  Towns, 

general. 
11.    Of  their  Power  to  raise  Money, 

III.  Of  Town  Meetings. 

IV.  Of  the  Division  of  Towns, 
V.    Of  Town  Officers. 

VI.    Of  Actions  by  and  against  Towns. 


I,    Of  the  Powers  and  Liabilities  of  Towns,  in 

general. 

1.  Towns  may  be  considered  as  quasi  corpora 
tions,  with  limited  powers  coextensive  with  the 
duties  imposed  on  them  by  statute  or  usage,  but 
restricted  from  a  general  use  of  the  authority 
which  belongs  to  corporations  by  common  law. 
Rumford  v.  Wood,  13  Mass.  193, 198.  See  Shronk 
V.  Supervisors,  3  Rawle,  347. 

2.  A  town,  in  ita  corporate  capacity,  will  not 
be  bound,  even  by  the  express  vote  of  the  major- 
ity, to  the  performance  of  contracts,  or  other 
legal  duties,  not  coming  within  the  scope  of  the 
objects  and  purposes  for  which  they  are  incorpo- 
rated. Parsons  Y.  Ooshen,  11  Pick.  396.  Stet- 
son V.  Kempton,  13  Mass.  272.  Jforton  v.  Mans- 
field,  16  Mass.  48. 

3.  It  is  not  necessary,  in  order  to  sustain  a 
grant  by  a  vote  of  a  town,  to  show  a  considera- 
tion for  the  grant.  Thomas  v.  Marshfield,  10 
Pick.  364. 

4.  .A  vote  upon  the  question  whether  a  town 
will  authorize  the  necessary  repairs  upon  a  town 
clock,  by  which  the  matter  was  referred  to  the 
selectmen,  authorizes  them  to  determine  the  ex- 
tent, as  well  as  the  necessity,  of  the  repairs ;  and 
they  are  not  restricted  to  such  small  repairs  as 
had  been  previously  made  from  time  to  time. 
WiUard  v.  Jfewburyport,  12  ib.  227. 

5.  A  town  may  gain  title  to  lands  by  posses- 
sion, as  well  as  an  individual.  Soothe  v.  Coventry^ 
4  Verm.  297. 

6.  In  Vermont,  a  town  can  give  no  title  to  the 
glebe  land  except  by  lease  on  annual  rent,  ac- 
cording to  the  statute.  Lampson  v.  Bamum,  2 
ib.  16. 

7.  A  town  vote,  directing  the  selectmen  to  lay 
out  a  particular  town  way,  is  unauthorized  and 
improper.     Kean  v.  Stetson,  5  Pick.  492. 

8.  After  laying  out  a  town  way,  it  should  be 
accepted  at  a  town  meeting,  regularly  notified 
and  warned  for  that  purpose,  ih. 

9.  A  town  incorporated  may  acquire  property, 
real  or  personal :  it  enjoys  corporate  righta  and 
privileges,  and  is  subject  to  obligations  and  du- 
ties.    Windham  v.  Portland,  4  Mass.  384,  389. 

10.  They  may  lawfully  take  by  purchase  or 
devise,  and  hold,  real  estate,  other  than  such  as 
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may  be  nec«Mar^  to  erect  ■ohooUbonaes  and 
other  pablio  buildings  upon.  Woree$Ur  ▼.  Eatoti^ 
13  MaM.  371. 

11.  It  is. not  necessary  that  oor  municipal  eor- 
porations  should  act  under  seal  in  order  to  bind 
themselves,  or  obligate  others  to  them.  A  Tote 
of  the  body  is  sufficient  for  this  purpose.  Rum- 
ford  7.  Wood^  ib.  193,  199. 

12.  Ratable  polls  of  aliens  may  be  included 
in  estimating  the  number  of  ratable  polls,  to  de- 
termine  the  number  of  representatives  any  town 
may  be  entitled  to  elect.  Opinion  ttf  tJu  Jwdg^t^ 
7  ib.  523. 

13.  Towns,  famishing  reasonable  supplies  to 
paupers  belonging  to  other  towns,  maj  generally 
recover  what  they  have  hmut  JUU  paid.  South- 
bridge  V.  Charlton^  15  ib.  248.  But  see,  contra, 
Norton  V.  Man^^eldy  16  ib.  48. 

14.  Where  a  minister  of  a  town  or  parish  is 
seized  of  any  lands  in  right  of  the  town  or  parish, 
during  a  vacancy  in  the  office,  the  town  or  par- 
ish is  entitled  to  the  custody  of  the  same,  and 
may  enter  and  take  the  proms  until  there  be  a 
successor.     Bruntwick  v.  Dunning,  7  ib.  445. 

15.  Land  given  to  a  town  for  the  use  of  *'  the 
ministry  **  may,  with  the  leave  of  the  legislature, 
and  consent  of  all  parties  interested,  be  appropri- 
ated to  the  support  of  several  ministers  settled 
over  distinct  portions  of  the  inhabitanto  of  the 
town.     Humphrey  v.  Whitney,  3  Pick.  158. 

16.  The  inhabitanto  of  a  territory  owned  by 
the  United  States,  and  l^ing  withm  this  com- 
monwealth, but  over  which  the  courto  of  this 
commonwealth  have  no  jurisdiction,  cannot  ex- 
ercise any  civil  or  political  privileges  under  the 
laws  of  the  commonwealth.  Commonwealth  v. 
Clary,  8  Mass.  72. 

17.  The  inhabitanto  of  districto  have  all  the 
powers,  privileges,  and  immunities,  of  towns, 
excepting  tlie  right  of  electing  a  represenUtive. 
Opinion  of  the  fidget,  3  Mass.  568. 

18.  A  vote  of  a  town,  to  restrain  cattle  from 
goin^  at  large  within  the  limito  of  the  town,  is 
bindmg  on  persons  not  inhabitanto  whose  cattle 
are  found  so  going  at  large.  Gilmore  v.  MUt,  4 
Pick.  257. 

19.  Incorporated  towns,  in  Ohio,  cannot  sub- 
ject stray  animals,  owned  by  persons  not  resi- 
dent in  the  town,  to  their  corporation  ordinances. 
Marietta  v.  Fearing,  4  Ham.  429. 

20.  The  town  of  Randolph  has  no  claim  to  a 
ahare  of  the  avails  of  the  fishery  in  Braintree,  of 
which  it  formerly  was  a  part.  Randolph  v.  Brain- 
tree,  4  Mass.  315. 

21.  The  proviso  to  the  9th  section  of  the  act 
to  incorporate  the  inhabitanto  of  the  town  of  St. 
Louis,  which  declares  **  that  no  person  shall  be 
eligible  to  the  office  of  mayor  who  may,  at  the 
time  of  his  election,  hold  any  office  of  honor, 
trust,  or  profit,  under  the  United  Stotes,  is  not 
repealed  by  the  net  supplementary  to  the  afore- 
said acU    StaU  v.  Merry,  3  Mis.  278. 

22.  A  town  obliged  to  maintoin  a  highway, 
through  which  a  canal  passes,  not  owning  the 
soil,  is  not  entitled  to  damages  under  a  statute 
providing  for  the  assessment  of  damages  to 
owners  of  land  passed  through  by  the  canal. 
Inhabitants  of  MiUbury  v.  Blaekstona  Canal 
Company,  8  Pick.  473. 

23.  A  town  charter,  in  Vermont,  reserved  oois 
right  to  be  and  remain  for  the  purpose  of  settle- 
ment of  a  minister  and  ministers  of  the  gospel 
in  said  town  forever,  and  afterwards  directed 
that  this,  with  certain  other  righto,  should  remain 
inalienably  appropriated  to  their  respective  uses 
under  the  charge  and  direction  of  the  inhabitanto 


of  the  township,  forever.  Held,  that  the  light 
did  not  vest  absolutely  in  the  first  settled  in'uii- 
tor ;  so  that  he  could  not  convey  in  fee.  Wittiom 
V.  Gcddard,  8  Verm.  492. 

24.  A  town  may  take  a  bond,  vohmtirily 
given,  to  save  the  town  harmless  from  the  n^ 
port  of  certain  persons  therein  named ;  nor  need 
It  appear  fkom  the  bond  that  they  were  at  that 
time  a  charge  on  the  town.  It  is  sufficient,  tbit 
the  declaration  show  necessary  expenditure  fiir 
their  support  before  action  brought.  PawUt  v. 
Strong,  2  Verm.  442. 

25.  By  the  New  York  act  c^  1801,  to  vert 
certoin  powers  in  the  freeholders  and  inhabitaali 
of  Poughkeepsie,  the  trustees  of  the  vills«e 
have  power  to  make  a  by-law  to  ptevent  the 
sale  of  meat,  A«.,  for  the  consumption  of  tke 
inhabitanto,  within  certoin  prescribed  limits,  ex- 
cept at  the  publifs  market-place  ;  and  an  aetien 
may  be  maintoined  by  the  trustees  to  recover  the 
penalty  given  for  every  ofienee  against  sach 
by-Uw.     Bush  y.  Ses^nry,  8  Johns.  418. 

26.  A  town  record  is  not  evidenee  of  the 
formation  of  a  society,  under  §  2  of  the  Vermont 
act  for  the  support  of  the  gospeL  Treasurer  ef 
St.  Jilbans  y.  Gikhs,  Brayt  76. 

27.  Nor  csn  the  town  clerk,  ex  offuso,  oeiiify  t 
record  to  that  effect.  »6. 

28.  A  town  treasurer,  in  Vermont,  esnnot, 
ez  Initio,  hold  real  esUte  in  trust,  ib. 

sSf.  A  town  has  power  to  discontinne  a  wtj, 
but  not  a  public  landing-place.  ComMowmtM 
v.  Tucker,  2  Pick.  44. 

30.  The  4th  section  of  Kentucky  statute  of 
1801,  respecting  towns,  imposes  no  restriction 
on  the  powers  of  trustees  in  whom  the  le^ 
tiUe  is  vestod.  Morrison  v.  M'MiUsm,  4  LitL 
210. 

31.  Where  the  legal  title  to  land  is,  by  act  of 
assembly,  vested  in  the  trustees  of  a  tows, 
without  words  of  succession,  their  sneoesion, 
whether  eleotod  or  appointed  by  the  county 
court,  do  not  toke  the  legal  title.  Trustut  v. 
Borter,  4  Litt.  119. 

32.  Where  the  title  to  town  lands  is  vested  in 
trustees  by  special  act  of  assembly,  with  a  gen- 
eral authority  to  wtXi  and  convey,  their  deed  ii 
prima  facie  evidence  of  their  aothority  to  con- 
vey.   Morrison  v.  McMillan,  ib.  210. 

33.  In  Missouri,  a  petition  to  change  the  cha^ 
tor  of  an  incorporated  town,  signed  by  two 
thirds  of  the  inhabitanto  of  the  corporation,  and 
a  second  order  of  incorporation  by  the  coontr 
court,  in  pursuance  of  the  petition,  together  with 
a  subsequent  election  of  town  officers  under  the 
charter,  as  changed  by  the  county  court,  is  evi- 
dence to  be  left  to  the  jnrv,  firom  which  they 
may  presume  a  surrender  of  the  first,  and  an  ac- 
ceptance of  the  second  charter.  SeUiek  v.  Fsydttj 
3  Mis.  99. 

34.  The  fee  of  lands  in  a  town,  reserved  for  t 
parsonage  or  ministerial  lands,  veste  in  the  niA' 
inter  of  the  town,  where  one  is  settled,  tad  toe 
totture  cannot  be  chan^^d  by  a  voto  of  the  town, 
even  thou|;h  the  minister  assent  thereto  *,  and 
whatover  nghto  the  town  may  ac^ire,  in  reltboa 
to  the  use  or  enjoyment  o£  the  pronto,  must  be  on- 
der  him  and  in  subordinalion  to  hsi  legal  title. 
Bueksport  v.  Spojford,  3  Fairf.  487. 

35.  Where  a  committee,  clahning  to  be  sothor- 
ized  by  the  inhabitanto  of  a  town,  invited  a  per- 
son to  become  the  minister  of  that  town,  wliieh 
invitotion  he  accepted,  was  settled,  and  continsea 
to  ofliciate  in  that  office  for  more  than  30  yeai*j 
the  town  all  the  time  paying  the  i^^ 
salary,  it  wan  heUi,  that  thn  town  had  waived  lii 
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ri^hty  if  an^  eTer  existed,  to  set  up  objections 
to  the  legality  of  the  meetii^  at  which  the  inyi- 
tatioD  was  aathorized.  H, 

36.  A  contract  made  by  the  selectmen  under 
the  following  vote,  viz:  *^That  the  selectmen 
receive  sealed  proposals  for  the  maintenance  of 
the  poor  for  one  year,"  <•  and  that  they  contract 
with  some  suitable  person  for  that  period,  and  re- 
port at  the  adjournment  of  the  meeting,"  is  bind- 
ing on  the  town  without  a  formal  acceptance 
thereof  by  vote,  though  it  provide  for  the  relief 
of  paupers  belonging  to  other  towns  falling  into 
distress'  and  needing  relief  in  said  contracting 
town,  and  though  it  make  provision  for  the  pay- 
ment of  the  expenses  of  litigation  respecting  the 
paupers  of  said  town.  Davenport  v.  HaUatoeU. 
1  ib.  317. 

37.  A  warrant  calling  a  town  meeting  con- 
tained an  article  in  the  following  words,  viz. : 
•<  To  see  what  measures  the  town  will  take  to 
provide  a  workhouse  or  house  of  correction  for 
the  reception,  support,  and  employment,  of  the 
idle  and  mdigent,  and  such  other  persons  as  by 
law  be  liable  to  be  sent  to  such  house  for  the 
purposes  aforesaid,  and  for  the  superintendence 
of  the  same."  Held,  that  this  was  sufficient  to 
authorize  a  vote  empowering  the  selectmen  to 
contract  with  some  person  to  support  the  poor  for 
one  year,  such  town  having  practised  for  several 
years  the  making  of  similar  contracts,  under  the 
authority  of  similar  articles,  ib.  ■ 

38.  It  is  competent  for  a  town,  in  its  corporate 
capacity,  by  a  vote  of  the  majority,  to  release  a 
debt  as  well  as  to  contract  one.  Ford  v. 
dough,  8  Greenl.  334. 

39.  Where  a  warrant  for  the  location  of  public 
lots,  under  statute  of  Maine  of  1821,  c.  41, 
directed  the  committee  to  give  notice  to  all  per- 
sons concerned,  who  were  known  and  living 
within  the  state,  instead  of  requiring  them  to 
publish  and  post  up  general  notifications  to  all 
persons,  in  the  terms  of  that  statute  ;  and  they 
returned  that  they  had  given  the  notice  required 
by  their  warrant ;  the  location  was  held  bad,  and 
the  proceedings  were  quashed.     Slate  v.  Baring, 

40.  A  mistake  in  the  charter  of  a  township 
cannot  be  corrected  by  a  court  of  law,  in  a  suit 
between  individuals.  Enfield  v.  Permit^  5  N. 
Hamp.  280. 

41.  A  vote  of  a  town,  in  Connecticut,  abridg- 
ing the  right  of  taking  shell-fish  in  a  free  and 
common  fishery,  is  void,  unless  the  meeting  at 
which  such  vote  was  passed  was  specially 
warned  for  that  purpose ;  and  it  is  incumbent 
on  a  party,  seeking  to  avail  himself  of  such  vote, 
to  show  that  the  meting  was  so  warned.  fVUlard 
V.  Kiliingwortk  Borough,  8  Conn.  5248. 

42.  Towns  have  a  right  to  remove  their 
houses  of  worship  firom  one  place  to  another, 
although  the  pews  in  the  house  may  be  the  prop- 
erty of  individuals.  Fisher  v.  Ulover,  4  N. 
Hamp.  180. 

43.  In  New  Hampshire,  the  selectmen  of 
towns  may  grant  a  license  to  keep  tavern  for  a 

g articular  day.     ffason  v.  Severance,  2  N.  Hamp. 
01. 

44.  Under  the  New  Hampshire  statute  of  Febru- 
ary 8,  1791,  and  1820,  c.  86,  neither  the  selectmen 
of  towns,  nor  the  court  of  sessions,  have  authority 
to  alter  the  lines  of  towns ;  the  selectmen  have 
only  authority  to  agree  upon,  and  the  sessions  to 
determine,  where  an  existing  line  is.  OorrUl  v. 
Whittier,  3  N.  Hamp.  265. 

45.  In  New  York,  the  services  of  a  justice,  in 
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the  examination  and  removal  of  a  pauper  from 
one  town  to  another,  are  properly  a  town,  not  a 
county  charge.  Ex  parte  FhHander  Bennet,  1 
Cow.  204. 

46.  A  town  has  the  legal  power  of  making  a 
contract  for  the  support  of  its  poor,  prospective  in 
its  terms.     Davenport  v.  Hallowell,  1  Fairf  317. 

47.  A  surveyor  of  highways  cannot,  under 
statute  of  Maine  of  1621,  c.  118,  employ  persons 
to  labor  at  the  expense  of  the  town,  without  the 
consent  of  a  majority  of  the  selectmen.  UaskeU 
v.  Knox,  3  Greenl.  445. 

48.  A  surveyor  of  highways  is  obliged  effectu- 
ally to  repair  the  ways  within  his  district;  and, 
where  the  town  does  not  make  sufficient  provi- 
sion, he  has  his  remedy  against  the  inhabitants. 
Wood  V.  WaterviUe,  5  Mass.  294. 

49.  Where  a  town  had  settled  a  minister,  it 
was  held  liable  to  him  for  his  salary,  notwith- 
standing there  were  several  unincorporated  re- 
ligious societies  or  associations  within  the  town, 
the  members  of  which  might,  by  law,  be  exempted 
from  contributing  to  the  support  of  such  minis- 
ter. Cochran  v.  Camden,  15  Mass.  296.  See, 
also,  Jewett  v.  Burroughs,  ib.  464. 

50.  A  town  is  not  liable  to  an  action  by  a 
citizen  who  furnished  cattle  to  a  public  enemy 
at  the  request  of  the  selectmen  and  other  citizens 
of  a  town,  in  compliance  with  the  exactions  of 
such  enemy  upon  the  town,  and  to  prevent  the 
execution  of  his  threats  of  violence.  Haliburton 
V.  Frankfort,  14  Mass.  214. 

51.  Maysville  city,  in  Kentucky,  is  answera- 
ble for  the  debts  and  liabilities  of  the  town,  when 
and  before  it  was  made  a  city.  Maysville  v. 
Shultz,  3  Dana,  10. 

52.  Where  the  selectmen  of  a  town,  on  the 
application  and  for  the  benefit  of  certain  bridge 
proprietors,  laid  out  a  private  way,  assessed  dam- 
ages to  an  individual  over  whose  land  it  was  laid, 
and  took  a  bond  of  said  proprietors  conditioned 
for  the  payment  of  said  damages,  and  for  the 
making  of  said  road,  and  said  road  was  after- 
ward accepted  by  the  town  at  a  regular  meet- 
ing thereof,  it  was  held,  that  these  proceedings 
gave  the  individual  injured  no  right  of  action 
against  the  town,  to  recover  the  amount  of  his 
damages.     Draper  v.  Orono,  2  Fairf.  422. 

53.  In  Massachusetts,  the  statute  of  1825,  c. 
171,  §  4,  making  it  the  duty  of  commissioners  of 
highways  to  cause  all  roads  located  by  them  to 
be  constructed  and  finished  to  their  acceptance, 
does  not  vary  the  responsibility  of  towns  as  cre- 
ated by  the  statute  of  1786,  c.  81,  §  7,  nor  give  a 
right  of  action  to  any  injured  person  against  the 
county.  The  acceptance  required  refers  to  the 
construction  of  the  road,  and  is  not  so  conclusive 
as  to  afford  justification  for  an  accident.  Bliss 
V.  Deerfield,  13  Pick.  102. 

54.  Under  the  New  Hampshire  statutes  of  1808 
and  1818,  relating  to  the  assessment  and  collec- 
tion of  money  for  the  support  of  schools,  it  is 
considered  that  the  money  thus  collected,  al- 
though put  into  the  hands  of  the  town  treasurer, 
is  the  property  of  the  selectmen,  and  not  of  the 
town.  The  town  is  not  therefore  liable  for  an 
order  upon  the  treasurer  for  school  money,  given 
by  the  selectmen.  Tolman  v.  Marlborough,  3  N. 
damp.  57. 

55.  If  the  legislature  empower  a  turnpike  cor- 
poration to  lay  out  their  road  upon  an  ancient  high- 
way, and  the  corporation  accept  the  ffrant,  and 
build  their  road  without  any  material  deviation 
from  the  bed  of  the  ancient  highway,  the  town 
in  which  the  highway  was  ceases  to  be  liable  fot 
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the  repairs  of  tmy  part  of  it.     5Kaf«  t.  HampUm^ 
%  N.  Hamp.  22. 

56.  Under  the  New  Hampehire  itatute  of  Feb- 
ruary 9, 1791,  a  town  is  liable  to  a  penalty  if  it 
liefflect  either  to  build  or  keep  in  repair  a  poand 
snmcient  to  confine  cattle.  Fairbanks  v.  Antrim^ 
3  N.  Hamp.  105. 

57.  Under  the  New  Hampshire  statute  of  Feb- 
ruary 37,  1786,  towns  are  liable  for  dama^  occa- 
sioned throu|fh  defects  in  highways,  but  only 
where  the  damage  results  directly  from  the  want 
of  the  repairs,  and  where  there  has  been  no  fault 
on  tbe  psrt  of  him  who  has  sustained  the  damage. 
FarwHm  v.  Concord^  ib.  392. 

58.  In  Connecticut,  towns  are  not  liable  for  the 
default  of  their  constables  in  the  execution  of 
their  office,  except  to  the  state  in  the  case  of  tax- 
gathering.     Hurlburt  v.  Marsh,  1  Root,  520. 

59.  In  Connecticut,  the  town  in  which  a  con- 
Tiction  is  had  is  not  liable  for  the  support  of  a 
prisoner  in  jail,  committed  in  pursuance  of  such 
oonviction.    Jfonoick  t.  Hifde,  7  Conn.  539. 

60.  Towns  are  liable,  within  the  meaning  of 
the  statute  of  Maine,  c.  118,  §  17,  as  well  for  in- 
juries received  in  consequence  of  obstructions 
placed  or  deposited  in  the  highway,  as  for  inhe- 
rent defecU.    Frost  y.  PortlufuL,  3  Fairf.  271 . 

61.  An  action  lies  against  a  town,  at  common 
law,  for  damages  sustained 'through  the  insuffi- 
eiency  of  its  bridges.  Lewis  t.  UuifiMi  3  Eoot, 
436.    1  ib.  448. 

62.  In  Connecticut,  by  statute,  they  are  liable 
for  double  damages.     3i\ft  y.  Berry^  1  ib.  448. 

63.  Towns  are  liable  for  tbe  repair  of  a  bridge, 
which  has  been  dedicated  to  the  public  use, 
though  erected  by  individuals,  and  used  freely 
by  ias  public  so  long  as  to  be  of  public  utility. 
SMe  T.  Camptan^  3  N.  Hamp.  513. 

64.  By  the  New  Hampshire  statute  of  February 
27, 1786,  they  are  liable  for  damages  for  an  in- 
jury sustained  by  reason  of  defecta  in  a  bridge 
which  they  are  bound  to  repair,  although  they 
had  no  knowledge  of  such  defects,  and  therefore 
■uch  knowledge  need  not  be  alleged.  Morrill  t. 
Dssring,  3  ib.  53. 

II.    Of  thur  Power  to  raise  Money. 

65.  Towns  have  no  authority,  in  their  corpo- 
rate capacity,  to  vote  money,  and  cause  it  to  be 
assessed  upon  the  inhabitants,  for  the  purpose  of 
raising  and  maintaining  a  military  force  for  their 
protection  against  an  enemy,  in  time  of  war ;  nor 
for  the  purpose  of  giving  additional  wa^es  to 
those  of  the  militia  of  the  town  who  have  enlisted, 
or  who  have  been  drafted  to  serve  in  the  armies 
of  the  United  States ;  nor  lor  any  other  purpoee 
of  defence  against  an  invading  enemy.  Stetson  v. 
Kem^ton,  13  Mass.  272. 

66.  Nor  have  they  authority  to  raise  money 
for  building  a  theatre,  or  any  other  place  of  mere 
amusement;  nor  for  the  purpose  of  raising  a 
statue  or  monument,  unless,  in  populous  and 
wealthy  towns,  the^  should  bs  thought  suitable 
ornaments  to  buildings  or  squares,  Uie  erecting 
and  maintenance  of  ^hioh  are  within  the  dutv 
and  care  of  the  goyernors  or  of  offioen  of  such 
towns,  ib, 

67.  An  article  to  raise  money  for  certain  pur- 
poses, inserted  in  the  warrant  for  a  meeting  of 
the  proprietors  of  lands,  is  not  exhausted  of  its 
efficacy  by  a  single  vote  raising  a  certain  sum ; 
but  further  sums  may  from  time  to  time  be  law- 
fully raised  at  subsequent  adjournments  of  the 
same  meeting,  till  th«  objects  of  the  prpprietow 


are  accomplished.    Farras'  v.  PeHey^  7  GreeaL 
404. 

68.  A  town,  which  also  acts  as  a  parish,  laay 
raise  money  to  repair  a  meeting-house,  as  a  com- 
pensation  fat  the  use  of  it  for  municipal  purposes, 
or  to  pay  a  sexton  for  ringing  the  bell  for  town 
meetings ;  but  such  design  should  appear  in  the 
vote.     Woodbury  y.  BamUtoOy  6  Pick.  101. 

69.  A  vote  by  a  town  to  raise  a  sum  of  money, 
and,  when  collected,  to  direct  their  treasurer  to 

Eay  over  to  the  assessors  the  amount  which  thej 
ad  collected  under  an  assessment  void  for  irreg- 
ularity, and  bad  been  compelled  to  repay  from 
tbeir  private  funds,  was  held  to  eonstitute  a 
promise,  and  not  subject  to  rescieeion  by  a  nb- 
sequent  vote.     Jfelson  y.  MUford^  7  ib.  IS. 

70.  Held,  that,  without  such  vote,  the  town 
could  not  have  been  oompelled  to  indiemnify  the 
assessors.  »i. 

71.  Held,  that,  in  respect  to  the  state  and 
county  taxes,  this  promise  was  without  consider- 
ation', ib, 

73.  Held,  that  one  assessor  might  bring  his 
separate  action  to  recover  his  third  part  embraced 
by  the  promise,  ib, 

73.  Held,  that  an  assessor's  own  tax,  paid  him 
voluntarily,  was  not  included  in  the  promise  of 
the  town,  and  could  not  be  recoyered.  ib. 

74.  Selectmen  of  a  town  exposed  to  small-pox 
may  take  measures  for  its  prevention  by  iaocola- 
tion,  and  the  town  may  legally  yote  a  tax  to  de- 
fray the  expense.     Ha^en  y.  Strongs  3  Verm.  4SJ7. 

See  Tax. 

75.  A  town  may  yote  a  tax  to  defbnd  a  sait  m 
which  they  are  interested,  whether  directly  fov 
or  against  the  town,  or  between  third  persoos. 
Briffgs  V.  Whipple^  6  ib.  95. 

76.  The  overseers  of  the  poor  havinff,  by  per- 
mission of  a  pauper,  reaped  a  crop  of  wheat  aap- 
posed  to  be  his,  but  for  which  reooverv  was  had 
against  them  by  a  third  person,  and  the  towa 
hating  thereupon  assumed  their  defenoe,  and  ap- 
pointed an  agent  for  that  purpoee,  a  Ux,  voted  to 
defray  the  expenses,  and  the  damages  and  eoita 
recovered  against  the  overseers,  is  ^gal.  ib. 

T7.  A  town  corporation  that  borrows  money 
for  the  use  of  the  town  is  liable  upon  the  con- 
tract of  loan,  though  no  express  power  be  firea 
in  the  charter  to  borrow  money.  Bank  ofCbHur 
ecthe  V.  CkiUicotke,  7  Ham.  (Part  2d,)  31. 

78.  A  town  has  authority  to  provide  for  tbe 
support  of  a  publio  clock,  ffillard  y.  Newbury 
port,  13  Pick.  227. 

79.  A  town  has  no  authority  to  raise  mousy » 
aid  in  the  construoUon  of  a  road  which  by  law  if 
to  be  made  at  the  expense  of  the  county;  and 
consequently,  a  Ux  laid  by  the  town,  for  the  par- 
pose  of  collecting  the  money,  is  illegal  and  roid. 
Parsons  v.  Goshen,  11  ib.  396. 

80.  A  vote  of  a  town,  appointing  a  coroinitte« 
to  appropriate  money  for  oonstructiag  tnch  a 
road,  IS  an  illegal  and  yoid  act ;  and  a  cootraet 
for  constructing  it,  entered  into  by  the  comiB»lw* 
in  behalf  of  the  town,  will  not  be  binding  ^^ 
the  town.  ib. 

81.  In  an  action  by  one  against  a  towBi  |<|  ^ 
cover  for  labor  expended  in  repairing  the  fl'^*' 
way,  it  was  held,  that  the  following  vote,  m-i 
*«  to  raise  $3000,  and  that  the  proprietors  por- 
tion of  the  said  tax  be  laid  out  under  the  dueo- 
tion  and  inspection  of  the  selectmen,"  aid  aoi 
authoriae  the  selectmen  to  contract  for  the  wori- 
ing  out  of  said  tax  on  the  liability  and  at  U» 
charge  of  the  town  JaeksomT.  Belmonl,^**'^ 
494. 
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111.  0/  TifWH  Meetmgt. 

88.  Where  the  uanal  mode  of  warning  town 
meetings  was  by  posting  up  a  notice  on  the 
meeting-house,  which  was  used  as  a  town-house, 
the  meeting-house  haying  been  torn  down  and 
ft  town-house  built,  notice  of  a  meeting,  posted 
on  the  town-house,  was  held  to  be  a  sufficient 
warning,  no  other  place  haying  been  agreed  upon. 
Brings  V.  Murdoek^  13  Pick.  305. 

&.  In  New  Hampshire,  where  a  town  meet- 
ing is  warned  by  a  warrant  posted  up  by  the 
selectmen,  they  must  make  a  return  stating  the 
time  when,  and  the  place  where,  it  was  posted 
up ;  and  such  return  is  the  only  OTidence  which 
can  be  received  to  proTe  the  warrant  duly  posted 
«p.    Parish  of  Cardigan  ▼.  Page^  6  N.  Hamp. 

lv«» 

84.  A  certificate,  by  selectmen  of  a  town,  that 
a  warrant  for  holding  a  town  meeting  '*  has  been 
duly  posted  up  more  than  15  days,  is  not  suffi- 
cient to  show  the  meeting  duly  notified.  JfeUon 
▼.  Pierce,  ib.  194. 

85.  Where  a  constable,  on  a  warrant  for  calling 
a  town  meeting,  was  to  warn  by  posting  notice, 
and  he  returned  **  pursuant  to  the  warrant,  I  have 
notified,"  without  saying  how,  it  was  held  to  be 
sufficient  evidence  that  the  meeting  was  legally 
warned.  So  of  a  return  that  he  had  notified 
*«as  the  law  directs,*'  and  of  a  return,  without 
date,  *«  agreeably  to  the  within  warrant,  I  have 
■otified,*^dM:.     Briggs  v.  Mwdoek,  13  Pick.  305. 

86.  If  the  return  on  a  warrant  for  callinji^  a 
town  meeting  does  not  show  how  the  meetmg 
was  warned,  it  will  be  presumed,  in  the  absence 
af  other  proof,  that  it  was  warned  in  the  mode 
agreed  upon  by  the  town.  Ford  v.  Clough,  8 
Greenl.  334.  It  is  no  valid  objection  to  such 
return,  that  it  bears  date  on  the  day  of  the  meet- 
ag.  ts. 

87.  Under  sUtute  of  Maine  of  1821,  e.  115, 
f  14,  it  is  sufficient  if  the  assessors  post  up  no- 
tice of  the  time  and  place  of  their  intended  ses- 
sk>n  to  receive  evidence  of  the  qualifications  of 
voters,  without  causing  such  notice  to  be  inserted 
hi  the  warrant  for  calling  the  town  meeting. 
Thompson  v.  Mussey,  3  ib.  305. 

88.  The  constable's  return  on  a  warrant  for 
ealling  a  town  meeting  was  dated  the  day  only 
before  the  meeting  was  holden,  and  did  not  set 
forth  the  manner  in  which  he  had  notified  the 
inhabitants.  Held,  that  the  validity  of  the  meet- 
ing was  not  thereby  affiscted.  Bueksport  v. 
Sj^fordy  3  Farrf  487. 

89.  It  is  not  essential  that  warrants,  issued  by 
selectmen  for  calling  a  town  meeting,  should 
have  seals  annexed  to  them.  Caiman  v.  Ander- 
sem,  10  Mass.  105.  Bueksport  v.  Spofford,  3  Fairf. 
4d7. 

90.  Under  the  statute,  (2  R.  L.  125,}  a  town 
meeting  may  be  opened  at  any  time  between 
fmnrise  and  sunset;  and,  immediately  on  beinff 
opened,  it  may  be  adjourned  to  the  next  day,  and 
a  difi'erent  place,  in  the  discretion  of  the  meeting. 
Ooodelt  V.  Baker,  8  Cow.  286. 

91.  Where  the  record  of  a  town  meeting,  held 
the  1  st  of  March,  did  not  state  that  it  was  ad- 
jonrned  to  the  2d,  it  was  held,  that  there  was 
not  legal  proof  of  the  election  of  a  person  chosen 
as  town  clerk  on  the  2d  ;  and  that  such  person 
could  not  amend  the  record  of  the  first  meeting ; 
and  that  parol  evidence  of  an  adjournment  was 
inadmissible.     Taylor  v.  Henry,  2  Pick.  397. 

92.  A  meeting  of  the  town  for  the  choice  of 
representatives,  and  for  the  transaction  of  the 
ordinary  bnsiness  of  the  town,  ma^  be  o^ed  by 


one  warrant,  distinguishing  the  difiTerent  classes 
of  voters.     Cragie  v.  Mellon,  6  Mass.  7. 

93.  In  order  to  render  valid  a  town  vote  grant- 
ing money  for  a  particular  purpose,  the  warrant 
need  not  state  specifically  that  the  inhabitants 
will  be  called  to  act  on  the  question  of  granting 
money  for  that  purpose,  if  the  subject  to  be  acted 
on  i$  distinctly  stated,  and  is  one  which  will  be 
likely  to  require  a  grant  of  money.  Blackburn 
V.  Inhabitants  of  Wtdpole,  9  Pick.  97. 

94.  Where  a  statute  provides  that  nothing 
done  at  a  town  meeting  shall  be  considered  as 
good  and  valid  in  law,  unless  the  subject-matter 
thereof  shall  be  inserted  in  the  warrant  calling 
for  such  meeting,  and  the  warrant  under  which 
a  meeting  was  held  made  no  mention  of  raising 
money  as  one  of  the  purposes  of  the  meeting,  it 
was  held,  that  a  vote,  at  such  meeting,  to  raistf 
the  town  and  minister  taxes  was  a  mere  nullity. 
BraekeU  v.  Whiddtn,  3  N.  Hamp.  17. 

95.  The  electors  of  towns,  in  New  York,  may, 
at  their  annual  town  meetings,  adopt  such  ruletf 
and  regulations  as  they  think  proper  for  improv- 
ing lands  owned  by  the  town,  and  for  making 
fences  around  the  same ;  but  such  rules  and  reg- 
ulations cannot  be  adopted  at  a  special  town 
meetinff.    Peoj^e  v.  WsrU,  7  Wend.  486. 

96.  And  even  at  an  annual  town  meeting,  a 
tax  cannot  be  voted  for  'mproving  lands  or  build- 
ings not  owned  by  the  town  in  its  corporate  ca- 
pacity, as  to  improve  a  town-house  hired  at  the 
public  expense  ;  and  if  such  tax  be  imposed,  a 
writ  of  prohibition  will  be  granted,  ih. 

97.  A  town  in  Vermont  may,  at  its  annual 
March  meeting,  or  the  April  adjournment  there- 
of, act  upon  other  business  than  that  mentioned 
ha  tlie  warrant.  Schoff  v.  Bloomfield,  8  Verm. 
472.  

IV.   €f  tk6  Divinmk  of  Toums. 

98.  Where  the  legislature  divided  a  town  into 
two,  and  provided  that  all  persons  dwelling  on 
lands  adjoining  the  division  line  should  have  lib- 
erty to  belon^i^,  with  their  lands,  to  either  town, 
at  their  election  made  within  a  limited  time,  it 
was  held,  that  this  election  was  not  merely  a 
personal  privilege,  terminating  at  the  death  of 
the  party,  but  was  a  definitive  and  perpetual 
change  of  the  line  of  territorial  jurisdiction. 
Cumberland  v.  Prince^  6  Greenl.  408. 

99.  Under  the  act  of  March  24, 1803,  commis- 
sioners in  Pennsylvania,  dividing  a  town,  may 
describe  it  by  its  natural  boundaries,  in  their  re- 
turn.    Wyalusing  Tovmship,  2  S.  dc  R.  402. 

100.  Where  a  part  of  a  town  had  been  annexed 
by  the  legislature  to  a  parish  in  another  town, 
without  notice  to  such  town  or  the  inhabitants  of 
the  part  so  annexed,  and  the  same  had  been  ac- 
quiesced in  for  nearly  80  years,  it  was  held,  that 
such  long  acquiescence  of  those  who  were  in- 
terested was  a  sufficient  ratification  of  the  doings 
of  the  legislature,  even  if  it  might  not  be  pre- 
sumed that  all  was  originally  right.  Cobb  v. 
Kingman,  15  Mass.  197. 

101.  Where  an  act  incorporating  a  part  of  a 
town,  and  erecting  it  into  a  new  town,  provides 
that  all  the  debts  due  to  or  from  the  original 
town  shall  be  divided  between  the  towns  itf 
proportion  to  the  state  valuation  ;  and  that  the 
poor  with  which  the  original  town  was  then 
chargeable,  together  with  those  then  removed 
therefrom,  and  aflerwards  returning  for  support, 
shall  be  divided  in  the  same  proportion;  the 
legal  construction  of  such  a  provision  is,  that 
tlie  debts  are  to  be  paid  to  or  by  the  original  town, 
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who  may  be  compelled  by  the  new  town  to  pay 
over  to  it  its  proportion  of  debts  received,  and 
may  compel  aucb  new  town  to  reimburse  its 
proportion  of  debts  paid  ;  and  that  the  charges  of 
maintaining  the  poor,  and  not  their  persons,  are 
to  be  divided,  eacn  town  having  a  remedy  against 
the  other  for  the  reimbursement  of  any  excess 
of  such  charges  beyond  its  due  proportion.  Breio- 
ster  V.  Harmch^  4  Mass.  278. 

102.  Such  a  provision  does  not  aH^t  the  set- 
tlement of  any  of  the  inhabitants  of  either  of  the 
towns,  ib. 

103.  A  new  town,  created  partly  from  an  old 
town,  was,  by  its  incorporation,  entitled  to  a  pro- 
portion of  all  the  property,  rights,  and  credits,  of 
the  older.  Held,  that  such  new  town  was  not 
therefore  entitled  to  any  part  of  a  fund  arising 
from  the  sale  of  land  originally  appropriated  to 
the  use  of  the  ministry  in  the  older  town.  Hat' 
rison  v.  Bridgeton^  16  Mass.  16. 

104.  If  a  part  of  the  territory  and  inhabitants 
of  a  town  be  separated  from  it  by  annexation  to 
another,  or  by  the  erection  of  a  new  corporation, 
the  former  corporation  still  retains  all  its  prop- 
erty, powers,  rights,  and  privileges,  and  remains 
subject  to  all  its  obligations  and  duties,  unless 
some  new  provision  shuald  be  made  by  the  act 
authorising  the  separation.  Thus,  it  would  con- 
tinue seised  of  all  its  lands,  possessed  of  ail  its 
personal  property,  entitled  to  all  its  rights  of  ac- 
tion, bound  by  all  its  contracts,  and  subject  to 
all  iU  duties.  Windham  V.  Portiand^  4  Mass.  384. 
Richards  v.  Daggett^  ib.  539.  Minot  v.  Curtis^  7 
ib.  441.  Brunstoirk  v.  Dunning,  ib.  445.  Hamp- 
$hire  V.  Franklin,  16  ib.  86. 

105.  A  meeting-house  built  by  a  town  before 
it  is  divided  into  parishes  becomes,  upon  such 
division,  the  property  of  the  first  parish  ;  and  the 
nse  of  it  for  many  years  for  town  meetings,  for 
municipal  purposes,  gives  the  town  no  easement 
in  it.    Medfard  v.  Pratt,  4  Pick.  221 . 

106.  "  Commencing  with  A  B,  thence  to  C  D, 
also  including  £  F  and  G  H."  These,  being 
names  of  persons,  it  is  not  a  sufficient  bounding 
within  the  Vermont  act  for  laying  out  the  limits 
and  bounds  of  a  village.  The  description  must  be 
•uch  as  to  include  territory  within  certain  lines. 
Cutting  V.  Stone,  7  Verm.  471. 

V.   Of  Tovm  Officers, 

107.  A  town  officer  in  Vermont  has  no  legal 
:  laim  against  the  town  for  his  services  except 
\ij  an  express  vote  of  the  town,  or  perhaps  a 
Bsage  to  poy  that  particular  officer.  Boyden  v. 
Brooldine,  8  ib.  285. 

108.  The  admissibility  of  confessions  of  an 
iffent,  during  the  execution  of  the  agency,  to 
ebarge  his  principal,  applies  to  the  officers  and 
igents  of  a  town.  Burlington  t.  Calais,  \  ib. 
391. 

109.  The  inhabitants  of  towns  have  a  right  to 
?lect  their  own  trustees,  unless  restrained   by 

Ksitive  statute.     Craig   t.   Scandret,  1   A.   IL. 
arsh.  15. 

110.  Town  officers  must  be  inhabitants  of  the 
town  in  which  they  are  chosen,  and  they  cease 
to  be  officers  when  they  ce.ise  to  be  inhabitants. 
Barrc  v.  Grtcnioieh,  1  Pick.  129. 

111.  Where  a  town  officer  is  sworn  into  office 
by  the  moderator  of  the  meeting  at  the  time  of 
his  election,  the  proper  evidence  of  the  fact  is 
the  certificate  of  the  moderator,  filed  in  the  office 
of  the  town  clerk,  and  proved  by  an  attested 
copy.    Abbot  y.  Herman,  7  Greei^  118. 

1 12.  In  the  4th  fectio^  pf  the  Jtfassachusetts 


statute  of  1785,  e.  75,  respecting  vacancies  la 
town  offices,  the  word  ^  removal  '  means  a  re- 
moval from  the  town.  Barre  ▼.  Greenwich,  i 
Pick.  129. 

113.  The  trustees  of  a  village,  holding  over 
beyond  the  term  for  which  they  were  elected, 
will  be  ousted  from  their  offices  if  they  have 
neglected  to  notify  an  election,  by  reason  of 
which  new  trustees  are  not  chosen,  although,  by 
the  terms  of  the  act  of  incorporation,  they  may 
hold  over  until  others  are  elected  in  their  places. 
People  V.  Bartlett,  6  Wend.  422. 

114.  Although  the  title  of  the  trustees,  they 
being  officers  de  faetOf  could  not  be  inquired 
into  collaterally,  in  a  prosecution  for  holding 
over,  they  are  bound  to  show  a  good  title,  ib. 

115.  Overseers  of  the  poor  are  justifiable  in 
advancing  money,  employing  counsel,  and  ren- 
dering assistance,  in  the  prosecution  of  a  bastardy 
process,  the  complainant  being  poor,  and  an  in- 
habitant of  their  town.  Dennett  v.  Keeers,  7 
Greenl.  399. 

116.  And  where  they  had  done  so,  and  pro- 
cured a  judgment  of  filiation,  with  costs,  wbicb 
were  collected  by  the  attorney  of  record  for  the 
complainant,  and  passed  to  the  credit  of  the 
town,  to  which  he  bad  charged  his  ^es ;  and  the 
record  was  afterwards  quashed  on  certiorari;  it 
was  held,  that  neither  the  overseers,  nor  the 
town,  nor  the  attorney,  but  the  complaintnt 
alone,  was  liable  to  refund  the  costs  so  paid.  ib. 

117.  Upon  the  choice  of  a  collector  of  taxes, 
the  town  electinff  him  may  lawfully  require  sore- 
ties  for  the  faithful  discharge  of  his  office.  Mor- 
reil  V.  Sylvester,  1  ib.  248. 

118.  And  the  refusal  to  find  such  sureties  if  a 
non-acceptance  of  the  trust,  even  after  the  per- 
son chosen  has  taken  the  oath  of  office,  ib. 

119.  The  penalty  annexed*  by  law,  to  the  re- 
fusal to  accept  a  town  office,  does  not  extend  to 
a  collector  of  taxes,  ib. 

120.  A  town  collector  has  no  right  to  pay 
claims  against  the  county,  and  charge  it  in  ac- 
count with  the  latter.  JBoyee  y.  Russell^  2  Cow- 
444. 

121.  A  town  has  power  to  increase  the  number 
of  a  building  committee,  after  the  contract  is 
made;  and,  if  the  new  members  are  excluded 
from  actinpr  with  the  others  b^  mistake  or  desijpi 
of  the  chairman,  the  proceedings  of  such  otben 
will  be  irregular.  Damon  t.  Granby,  2  Pic^* 
345. 

122.  Where  a  town  choose  a  committee  to  so- 
perintend  the  building  of  a  church,  a  majority  of 
such  committee  constitute  a  quorum ;  and  a  oui- 
jority  of  such  quorum  may  act  as  the  committee- 
ib. 

123.  But  where  three  persons,  not  inhabitants 
of  the  town,  were  appointed  to  desiffoate  the 
location  for  such  church,  it  was  held,  that  a 
designation  by  two  only  was  insufficient;  they 
being  rather  agents  or  commissioners  than  a 
committee,  ib. 

124.  A  town  clerk  may  make  a  record  of  M 
own  election  and  qualification.  Briggf  ▼•  ^*'* 
doc&,  13  ib.  305. 

125.  It  is  incident  to  the  duties  of  a  town  clerK 
to  receive  and  count  the  votes  given  in  f^  ™  ^ 
erator  of  a  town  meeting.  Dodds  v.  Bisnft  ^ 
Mass.  264. 

126.  Town  clerks  have  authority  to  swear  town 
officers,  as  well  after  the  expiration  of  seven  day* 
from  the  meeting  at  which  they  are  <^^^^'l 
within  that  time.     Colman  v.  Anderton,  1^  ^ 
105. 

127.  The  town  clerk's  record  of  an  oath  a 
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office,  administered  in  open  town  meeting,  by  a 
jOBtioe  of  the  peace,  in  his  presence,  is  compe- 
tent evidence  of  the  •  fact,  and,  if  there  be  no 
record,  it  may  be  proved  by  parol  evidence. 
Briggs  V.  Murdoch^  13  Pick.  305. 

iSs.  One  formerly  a  town  clerk  cannot,  after 
he  has  left  the  office,  amend  a  town  record  made 
by  him  when  clerk.  Hartwell  v.  Inhalntants  of 
lAttUton,  ib.  239. 

129.  The  selectmen  of  towns  are  not  author- 
ized, by  virtue  of  their  office  merely,  to  make  a 
settlement  of  the  claims  of  the  town.  Leaven^ 
worth  V.  Kingslmry,  2  Day,  323. 

130.  Vermont  selectmen  have  no  authority,  as 
such,  to  receive  monevs  of  the  town,  and  give 
discharges  therefor.  Mtddleltury  v.  i2oo^,  7  Verm. 
125.    Jttgel  V.  Pownall,  3  ib.  462. 

131.  ^(Msrs  whether  a  selectman,  or  the  se- 
lectmen, can,  by  receipt  of  rent,  waive  a  forfeit- 
ure to  the  town  for  non-payment  of  back  rents. 
Maidstone  v.  Sttvens^  7  ib.  492. 

132.  Where  the  inhabitants  of  a  town,  at  their 
annual  meeting,  voted  that  their  selectmen 
should  also  be  assessors,  but  did  not  elect  them 
such  by  ballot,  as  the  statute  requires,  and  they 
were  sworn  into  botli  offices ;  and  afterwards,  at 
an  adjournment  of  the  same  meeting,  they  were 
regularly  elected  assessors  by  ballot,  and  pro- 
ceeded to  discharge  the  duties  of  their  office  as 
such,  but  were  not  sworn  again,  it  was  holden, 
that  their  neglect  to  be  sworn  after  the  valid 
election  was  a  refusal  of  the  office;  but  that 
their  proceedings  might  be  supported,  as  the 
doings  of  selectmen  acting,  under  the  statute,  in 
a  vacancy  of  the  office  of  assessors.  Mussey  v. 
White,  3  Greenl.  290. 

133.  The  preparation  of  an  alphabetical  list  of 
voters,  previous  to  the  annual  meeting  of  a  town 
for  the  choice  of  its  officers,  is  not  necessary  to 
the  validity  of  the  election;  the  statute  of  Maine 
of  1621,  c.  115,  being,  in  this  respect,  merely 
directory,  ib. 

134.  Selectmen  of  towns  are  not  responsible 
for  the  proceedings  of  surveyors  of  highways  in 
collecting  taxes.  Bishop  v.  Cone,  3  N.  Hamp. 
513. 

135.  The  selectmen  of  a  town,  being  ex  officio 
overseers  of  the  poor,  may  bind  the  town  by  a 
contract  to  waive  defects  in  a  notice,  given  to 
them  by  another  town,  that  a  pauper  has  been 
relieved.  And,  if  such  contract  be  made  ex- 
pressly in  behalf  of  the  town,  the  selectmen  will 
not  be  personally  liable  for  the  breach  of  it. 
Hanover  y.  Eaton,  ib.  38. 

136.  In  Connecticut,  selectmen  of  a  town  are 
liable  in  damages  for  appointing  an  overseer  to 
a  person  without  just  cause.  Waters  v.  Water- 
man, 2  Root,  214. 

137.  Selectmen  are  warranted  in  paying  ex- 
isting debts  of  the  town,  in  the  exercise  of  a 
sound  discretion,  unless  restrained  by  a  special 
vote  of  the  town.  Sanborn  v.  Dterfield,  2  N. 
Hamp.  251. 

138.  Thus,  where  a  town  is  indebted  to  several 
individuals,  and  the  debts  are  due,  and  of  such 
a  character  as  that  they  should  be  paid,  the  town 
is  liable  to  the  selectman  who  discharges  them 
in  behalf  of  the  town.  ib. 

139.  And,  where  two  selectmen  gave  their 
note  to  the  third  one,  for  certain  debts  which  he 
had  paid  for  the  town,  and  one  of  the  two  prom- 
isors was  obliged  to  pay  said  note,  it  was  held, 
that  he,  in  his  name  alone,  could  maintain  an  ac- 
tion against  the  town  to  recover  the  amount,   ib. 

140.  The  selectmen  of  a  town  have  no  au- 
thority, by  law,  to  lay  out  a  public  landing,  or 


place  for  the  deposit  of  lumber.      Betkum  v. 
Turner,'!  Greenl.  111. 


VI.    Of  Actions  by  and  against  Towns. 

141.  A  note  payable  to  the  selectmen  of  a  town 
must  be  sued  in  the  name  of  the  town,  in  Ver- 
mont.    Middlebury  v.  Case,  6  Verm.  165. 

142.  In  suits  by  trustees  of  a  township,  in  Ohio, 
it  is  safest  to  sue  in  the  name  of  the  corporation. 
Trustees  of  Concord  v.  Miller,  5  Ham.  182.  Trus* 
tees  of  Green  v.  Robinson,  ib.  186. 

143.  An  individual  can  sustain  a  suit  against  a 
township,  in  Ohio,  as  well  before  a  justice  of  the 
peace  as  in  other  courts.  Harding  v.  Trustees  of 
Jfew  Haven  Township,  3  ib.  227. 

144.  For  township  liabilities,  in  Ohio,  an  action 
should  be  brought  against  the  **  trustees  of  the 
township,"  without  naming  them  individually,  ib. 

145.  In  an  action,  by  one  town  against  another, 
for  its  share  of  the  expense  of  erecting  a  bridge, 
the  doings  of  the  plaintiff  town  in  such  erection 
may  be  shown  by  parol;  and,  in  Vermont,  the 
selectmen,  and  not  the  town  clerk,  are  the  offi- 
cers upon  whom  notice  and  demand  should  be 
made  in  such  case.  Brookline  v.  Westminster, 
4  Verm.  224. 

146.  In  an  action  against  a  town,  founded  on 
statute  of  Maine,  e.  118,  §  17,  to  recover  for  an 
injury  to  one*s  cattle,  received  while  driving 
them  over  a  bridge  in  said  town,  it  should  not 
only  appear  that  the  bridge  was  defective,  but 
that  the  plaintiff  was  in  the  use  of  ordinary  care, 
both  which  questions  are  to  be  passed  upon  by  a 
jury.     Crw/npton  v.  Solon,  2  Fairf.  335. 

147.  The  statute  of  Maine  of  1821,  c.  59,  §  26, 
empowering  the  treasurers  of  towns,  &c.,  to 
maintain  suits  in  their  own  names  upon  the  secu- 
rities therein  mentioned,  does  not  take  away  the 
right  of  towns,  &c.,  to  sue,  as  before.  Jfewcas^ 
tie  V.  Bellard,  3  Greenl.  369. 

148.  A  town  order,  drawn  by  the  selectmen  on 
the  treasurer,  must  be  presented  to  the  treasurer 
for  payment  before  any  action  can  be  sustained 
on  it,  in  the  same  manner  as  a  note  for  the  pay- 
ment of  money  at  a  particular  place.  But  no 
notice  need  be  given,  to  the  selectmen,  of  non- 
acceptance  or  non-payment  by  the  treasurer. 
Vamer  v.  Jfobleborough,  2  ib.  121. 

149.  Such  a  town  order  is  good  evidence  to 
support  a  count  on  an  insimul  computassent.  ib. 

150.  Where  lands  are  given  or  granted  to 
towns  for  the  use  of  schools,  the  selectmen  or 
committees  of  the  societies  cannot  sue  for  the  re- 
covery of  such  lands  in  their  own  name,  but  the 
action  must  be  brought  in  the  name  of  the  town. 
Porter  v.  Blakely,  1  Root,  440. 

151.  In  Connecticut,  a  town,  when  sued  before 
a  justice,  is  entitled  to  twelve  days'  notice. 
Payne  v.  Bacon,  1  Root,  109. 

152.  The  treasurer  of  a  town  being  empowered 
by  statute,  **  upon  the  complaint  of  any  of  the 
committee,"  to  sue  for  the  recovery  of  forfeitures 
under  the  statute,  and  the  committee  having 
voted  to  prosecute  the  defendant,  and  instructed 
the  plaintiff,  one  of  the  committee,  to  commence 
the  suit,  it  was  held,  that  there  was  a  sufficient 
complaint.    Briggs  v.  Murdoch,  13  Pick.  805. 

See  AB8X5T  akd  Abscondijio  Debtors,  411. 


TRADE  WITH  THE  ENEMY. 

1.  Trading  with  an  enemy's  country  is  unlaid 
ful ;  but  a  citizen  of  one  lielligerent  may  with* 
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draw  luf  ^ropertj  from  the  covntrj  of  the  other 
belligerent,  ir  he  does  it  within  a  reasonable  tiaw 
after  the  declaration  of  the  war,  and  doe*  not  him" 
■elf  go  to  the  enemj's  country  for  that  purpose. 
Amory  v.  McGregor,  15  Johns.  24. 

2.  by  the  mere  act  of  illicit  intereosrse,  the 

{Topcrty  of  a  citizen  is  not  divested  tpse  fteim. 
t  is  only  liable  to  be  condemned  as  enemy 
property,  or  as  adhering  to  the  enenir,  if  right- 
fully captured  during  the  voyage.  Tkt  Tkowuu 
Gibhonsy  8  Cranch,  431. 

3.  A  shipment  made,  even  aAer  a  knowledge 
of  the  war,  is  to  be  eoneidered  as  haTing  been 
made  in  conseqoenee  of  the  repeal  of  the  orders 
in  eounetl,  if  made  within  so  earlr  a  period  there- 
after, as  would  leave  a  reasonable  presumption 
that  the  knowledge  of  that  repeal  would  induce 
a  suspension  of  hostilities  on  the  part  of  the 
United  SUtes.  t^. 

4.  A  vessel  sailed  to  an  enemy's  country  after 
knowledge  of  the  war,  and  was  taken  while 
bringing  from  that  country  a  cargo,  consisting 
chiefly  of  enemy  goods.  Held,  Uiat  she  was 
liable  to  confiscation  as  prize  of  war.  The  St. 
ijawr€me4^  ib.  434. 

6.  Suppression  of  papers  in  snoh  a  ease,  where 
it  appears  to  have  been  intentional  and  fraudu- 
lent, and  attended  with  other  suspicious  cir- 
cumstances, is  good  cause  for  leftising  further 
proof,  ib, 

6.  Bttt  where  the  snppressioB  appears  to  be 
•wing  to  accident  or  mistake,  and  no  other  sus- 
picious circumstances  appear  in  the  case,  ftirther 
proof  may  be  allowed,  t^. 

7.  Trading  with  an  enemv  is  not  excused  by 
the  necessity  of  obtaining  funds  to  pay  the  ex- 
penses of  the  ship ;  nor  by  the  opmion  of  an 
American  minister,  expressed  to  the  master,  that, 
by  undertaking  the  voyage,  he  would  violate  no 
law  of  the  United  States.     Tk»  Jo»tpk,  ib.  451. 

8.  Property,  engaged  in  an  illicit  intercourse 
with  the  enemy,  must  be  condemned  to  the  cap- 
tors^  and  not  to  the  United  Sate*.  Tlu  SaUy.  ib. 
389. 

9.  Livinr  ft.t  osen,  &c.,  are  articles  of  pro- 
visioBS  and  munitione  of  war,  within  the  true 
meaning  of  the  aet  of  July  6,  1819,  prohibiting 
the  traMg  with  enemies ;  but  the  driving  there- 
of is  not  a  transportation  thereof,  within  the  act 
a.  Siattt  V.  SkMon^  2  Wheat.  119. 


TREASON. 

1*.  The  olTenoe  of  adhering^  and  grving  aid  and 
comfort  to  the  public  enemies  of  the  United 
States  is  not  treason  against  the  people  of  the 
state  of  New  York ;  and  an  indictment  charging 
the  ofTeoce  to  have  been  committed  against  the 
people  of  the  state  of  New  York  will  be  quashed. 
People  V.  Lyneh^  11  Johns.  549. 

2.  Treason  against  the  United  State*  is  not 
•ognizable  in  the  state  courts,  ik, 

3.  The  going  from  an  enemy's  squashron  to  the 
shore,  for  the  purpose  of  peaceably  peoeuring 
provisions  for  the  enemy,  did  not  amount  to  an 
act  of  treason,  as  this  conduct  rested  in  the  inten- 
tion, which  ia  not  punishable  by  our  huwSk  U. 
States  V.  Pryar,  3  Wash.  C.  C.  234. 

4.  If  the  intention  of  the  defendant  had  been 
to  procure'  provisions  for  the  enemy  by  uniting 
with  him  in  hostilities  against  the  citizens  of  the 
United  States,  his  progressing  towards  the  shore 
would  have  been  an  overt  aet  of  adhering  to  the 
enemy,  though  no  other  act  was  oommittBd.  ift. 


6.  A  wsjjtsnce  of  the  exeevtiea  of  a  law  of 
the  United  States,  aceompanied  with  any  degret 
of  force,  if  for  a  private  purpoeoy  is  not  tietsoa. 
U.  Stmtet  V.  Heste,  Paine,  265. 

6.  If  the  overt  act  of  treason  is  proved,  vA 
laid  before  the  crime  was  presented,  it  is  suffi- 
cient ;  and  whether  it  was  committed  by  the  aom- 
her  of  insurgents  specified  in  the  indictment  if 
immaterial.     U,  States  v.  Vigol,  2  Dall.  346. 

7.  As  to  what  constitutes  treason  by  leryin; 
war  against  the  United  States,  and  faiow  to  l« 
proved.  t6.     U.  States  v.  Mkekeil^  2  ib.  348. 

8.  As  to  the  number  and  a4idition  of  jurors  to 
be  returned,  and  the  form  of  the  panels,  in  triilf 
for  high  treason,  in  the  United  States  eireait 
court  for  Pennsylvania  district.  U.  Statu  v.  The 
InsurrentSj  ib.  XI&. 

9.  In  an  indictment  for  mieprisioD  of  tieasoD^ 
the  words  charged  must  be  spoken  with  a  mali- 
cious and  mischievous  intention  ;  and  dmnkea* 
ness  is  no  justification.  lUspmbUea  v.  l¥ddUf 
ib.  88. 

10.  Enlisting  in  the  service  of  an  eneny  ii 
clearly  treason,  and  nothing  will  ezcnse  f  ucb  act 
but  the  foar  of  immediate  death.  ResfwUiee  t. 
Jtf'Cbrty,  ib.86. 

11.  Any  assemblage  of  men  for  the  poipose.af 
rcvoltttionizin^f  by  force,  the  govemneat  estab- 
lished by  the  United  SUtes  in  any  of  iU  territorin, 
althougn  as  a  step  to^  or  the  means  of,  exeeutiv 
some  greater  projects,  amounts  to  a  levyiag  of 
war.     Ex  parte  BoUwum^  4  Cranch,  75. 

12.  The  travelling  of  individuals,  however,  to 
the  place  of  rendezvous,  is  not  sufficient;  but  the 
meeting  of  particular  bodies  of  men,  and  tbeir 
marching  from  places  of  partial  to  places  of  |eii- 
eral  rendezvous,  is  such  an  aseemblage.  ib. 

13.  Where  war  is  levied,  all  those  who  perfem 
any  psrt,  however  minute,  or  however  rrnote 
fVom  the  scene  of  action,  and  who  are  setsattr 
leagoed  in  the  general  conspiracy,  are  traitors,  ik. 

14.  To  constitute  a  levying  of  war,  there  atn^ 
be  an  assemblage  of  persons  for  the  purpose  of 
effecting  by  force  a  treasonable  purpose.  Ealiitp 
ment  of  men  to  serve  against  government  is  not 
sufficient,  ib. 

15.  There  must  be  an  actual  enlistmeot  of  the 
person  *«  persuaded  "  to  join  the  enemy,  in  on^^^ 
to  make  it  treason  in  the  "  persaader."  Rtbat* 
ease,  1  Dall.  99. 

16.  By  the  common  law,  there  is  no  forfiHtnie 
for  treason  till  after  trial,  conviction,  and  yanp 
ment.     WeUa  v.  Martin^  2  Bay,  20. 

17.  A  tenant  in  Uil,  by  committing  trssson,  for- 
feits his  life  esUte'  only.  Hituhman  t.  CIsrt, 
Coze,  340. 

18.  One  convicted  of  treason  by  adheriii|(« 
or  joining  the  British  armies,  whose  estate  islO^ 
foited,  is  still  liable  for  his  former  debts.  The  aeto 
of  the  assembly  of  New  Jersey,  which  ^J^Jz[ 
creditor  a  right  to  demand  payment  of  aie  ^^ 
out  of  the  proceeds  of  the  forfeited  estates,  weie 
designed  for  the  benefit  of  the  creditor  onl/t  *J|^ 
do  not  stand  in  the  way  of  a  recovery  againitthe 
original  debtor.     Ihimkam  v.  Drake,  ib.  ^' 

19.  An  infant  may  commit  treasoot  ''^^f 
subject  his  estate  to  forfoiture.    Boyd  ▼•  ^**Vi 

20.  The  land  of  one,  attainted  of  treassn  hf^ 
Pennsylvania  act  of  March  6, 1786,  isnetre**** 
to  him  or  his  heirs  by  the  6th  article  of  the  trearf 
of  peace  with  Great  Britain.  Dietriek  ▼>  Wi<^« 
10  S.  A  R.  151 . 
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terwards  earried  into  effect.    R$spubliea  ▼.  Maliiu 
I  Dall.  33. 

22.  If  an  overt  act  haa  been  proved,  where  the 
indictment  ib  laid,  the  defendant**  confession  may 
be  ffiven  in  evidence,  to  corroborate  that  proof. 
Robert's  case^  ib.  39.  RespublicaY,  M'CartVj2 
ib.  86. 

23.  In  an  indictment  for  treason,  it  is  sufficient 
to  lav,  in  the  indictment,  that  the  defendant  sent 
intelligence,  without  setting  forth  the  particular 
letter  or  its  contents.     CarltsU*s  case,  1  ib.  35. 

24.  The  charge  of  levying  war  is  not,  of  itself, 
sufficient ',  but  assembling,  joining,  and  arraying 
with,  the  forces  of  the  enemy,  is  a  sufficient  overt 
act  of  levying  war.  ib. 

25.  Evidence  that  the  prisoner  had  a  power  to 
grant  passes,  when  a  city  was  in  possession  of 
the  enemy,  ought  to  be  received,  but  is  not  con- 
clusive proof  of  his  *^  holding  acommission  "  un- 
der the  enemy,  ib, 

26.  But  evidence  of  his  seixing  salt,  or  dis- 
arming the  Americans,  is  not  evidence  of  his 
*^holdmg  a  commission"  under  the  enemv, 
though  it  may  prove  his  having  joined  them.  %b. 

27.  Evidence  may  be  given  of  an  overt  act  of 
treason,  committed  in  another  county,  aAer  an 
overt  act  is  proved  to  have  been  committed  in  the 
county  where  the  indictment  is  laid.  MalaCs 
€4uey  ID.  33. 

28.  On  a  trial  of  high  treason,  a  copy  of  a  let 
ter,  said  to  be  written  by  several  leaders  of  the 
insurrection,  was  rejected,  unless  it  could  be 
proved  to  be  one  of  the  copies  circulated  during 
the  insurrection.  U.  StaUs  v.  MUchell,  2  ib. 
348. 

29.  An  act  committed  with  a  felonious  inten- 
tion, for  which  another  indictment  was  depend- 
ing, cannot  be  given  in  evidence  upon  an  indict- 
ment for  high  treason,  ib. 


^  TREATIES. 

1.  A  treaty  is,  in  its  nature,  a  contract,  not  a 
legislative  act.  But,  under  the  constitution  of 
the  United  States,  it  is  to  be  regarded,  in  certain 
cases,  as  equivalent  to  an  act  of  the  legislature. 
Foster  v.  Jfeilson,  2  Pet.  253. 

2.  Where,  by  the  terms  of  a  treaty,  either  of 
the  parties  engage  to  perform  particuuir  acts,  the 
legislature  must  execute  the  contract  before  it 
can  becon^e  a  rule  for  the  court,  t^. 

3.  A  treaty  is  equivalent  to  an  act  of  the  legis- 
lature, where  it  operates  without  the  aid  of  a 
legislative  provision  :  but  where  its  terms  import 
a  contract,  the  contract  must  be  executed  before 
it  can  become  a  rule  of  the  court,   ib,  2  Pet.  314. 

4.  The  stipulationA  in  a  treaty  between  the 
United  States  and  a  foreign  nation  are  para, 
mount  to  the  provisions  of  the  constitution  of  a 
particular  state.  Gordon  v.  Kerr,  1  Wash.  C.  C. 
322. 

5.  And  the  adoption  of  a  treaty  operates  as  a 
repeal  of  a  state  law  with  which  its  stipulations 
are  inconsistent.     Fisher  v.  Hamden,  Paine,  55. 

6.  As  to  the  operation  of  a  treaty,  before  rati- 
fication by  the  governing  powers  of  the  state  by 
whose  agent  it  has  been  signed,  see  Hylton  ▼. 
Brown,  1  Wash.  C.  C.  343. 

7.  Treaties,  stipulating  for  permanent  rights 
and  general  arrangements,  and  professing  to  aim 
at  perpetuity,  and  to  deal  with  the  case  ch  war  as 
well  as  of  peace,  do  not  cease  on  the  occurrence 
of  war,  bnt  are,  at  most,  only  suspended  while  it 
lasts ;  and,  unless  they  are  waived  by  the  parties. 


or  new  and  repugnant  stipulations  are  made, 
they  revive  in  their  operation  at  the  return  of 
peace.     Society  v.  JVeio  Harm,  8  Wheat.  464. 

8.  Where  a  treaty  is  executed  in  English  and 
Spanish,  both  are  originals,  and  must  be  con- 
strued together.  U,  Statu  v.  Perekeman,  7  Pet. 
51.  * 

9.  The  termmation  of  a  treaty,  by  war,  doe« 
not  divest  the  rights  of  property  slready  vested 
under  it.     Society  v.  Jfeto  Haven,  8  Wheat.  464. 

10.  A  treaty,  as  a  public  law,  is  a  part  of  the 
law  of  every  case  depending  in  the  supreme 
court  of  the  United  States,  and  need  not  be 
spread  upon  the  record,  but  is  obligatory  upon 
the  court  in  rendering  judgment  upon  a  writ  of 
error.     Martin  v.  Hunter,  1  ib.  304. 

11.  As  to  the  construction  of  the  treaties 
between  Spain  and  England  of  1763  and  1783, 
givinff  privileges  to  vessels  to  cut  mahogany, 
and  Uie  construction  of  the  proclamation  and 
by-laws  relative  to  the  trade  under  them,  see 
uraham  v.  Pennsylvania  Ins,  Co,  2  Wash.  C.  C 
113. 

12.  The  treaty  of  1810,  between  Portugal  and 
England,  did  not  prevent  British  merchants,  res- 
ident in  the  Brazils,  from  acquiring  the  neutral 
character  of  their  domicil.  The  St.  J.  hidiano,  3 
Gallis.  268. 

13.  The  British  treaties  of  1794  and  1783  pro- 
vide only  for  existing  rights.  Titles  to  land  de- 
rived since  those  treaties  can  derive  no  aid  from 
them.    Blight  v.  Rochester,  7  Wheat.  535. 

14.  To  avail  himself  of  the  treatv  with  Great 
Britain  of  1794,  the  party  claiming  the  land  must 
show  that  he  or  his  ancestor  held  the  title  st  the 
time  the  treaty  was  made.  Harden  v.  Fisher,  1 
ib.  300. 

15.  The  treaty  of  1783,  with  Great  Britain,  did 
not  excuse  trespassers  from  damages  in  civil 
suits ;  it  related  only  to  criminal  prosecutions  at 
the  suit  of  the  state.  Whitaker  v.  English,  1 
Bay,  15. 

16.  Where,  by  a  statute  of  MasfNicbusetts, 
American  vessels,  engaged  in  the  plaster  trade 
between  Boston  and  Nova  Scotia,  are  exempted 
from  the  penalty  imposed  for  not  taking  a  pilot, 
and,  by  treaty,  British  vessels,  coming  Som  Brit' 
ish  colonial  possessions,  and  their  cargoes,  are 
subject  to  no  other  duty  of  tonnage  or  impost,  or 
charge  of  any  description  whatever,  than  wouM 
be  levied  on  vessels  of  the  United  States  arriving 
from  the  British  possessions,  British  vessels,  en- 
gaged in  the  same  plaster  trade,  are  also  exempt- 
ed from  the  penalty.  HwU  v.  Card,  14  Pick. 
135. 

17.  A  prisoner,  charged  with  having  committed 
murder  on  board  a  British  ship  of  war,  was  de- 
Fivered  up  to  the  British  consul,  under  the  27th 
article  of  the  treaty  existing  with  Great  Britain. 
U,  States  ▼.  Jfash,  Bee,  266. 

18.  The  6th  article  of  the  treaty  of  17^  pro« 
tects  the  property  of  British  corporations  in  this 
country  as  that  of  natural  persons.  Society  v. 
Jfew  Haven,  8  Wheat.  464. 

19.  It  seems  that  the  9th  article  of  the  treaty 
of  1794,  between  the  United  States  and  Gi^at 
Britain,  which  provides  that  the  subjects  of  either 
power  may  bold  landa  within  the  territories  of 
the  other,  was  not  annnlled  by  a  posterior  w«r 
between  the  contracting  parties.  Fox  v.  Sovth- 
ack,  12  Mass.  143.  The  provisions  of  that  arti- 
cle apply  to  vested  remainders  as  well  as  to 
estates  in  possession,  ik. 

20.  The  articles  in  the  treaty  of  1794,  between 
the  United  States  and  Great  Britain,  do  not  pre- 
vent or  eurs  tin  disability  of  a  British  subject  a* 
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an  alien  enemy.    Bittekinson  ▼.  Broek^  11  MaM . 
119. 

21.  Under  the  2d  article  of  the  treaty  with 
Great  Britain  of  1794,  the  precincts  and  jurisdic- 
tion of  a  port  are  not  to  he  considered  as  extend- 
ing three  miles  in  every  direction,  hj  analogy  to 
the  jurisdiction  of  a  country  over  that  distance 
of  sea  upon  its  coasts,  but  they  must  be  made 
out  by  further  proof.  Jackson  ▼.  Porter^  Paine, 
457. 

22.  The  clause  in  the  2d  article  of  that  treaty, 
providing  that  settlers  within  such  precincts  shall 
be  protected  in  the  enjoyment  of  their  property, 
as  well  as  the  9th  article,  were  intended  to  pro- 
tect legal  and  equitable  interests  in  land,  and  not 
trespassers,  ib. 

23.  Under  the  Spanish  treaty  of  1795,  the  Span- 
ish character  of  the  ship  captured  and  libelled  as 
prise  being  ascertained,  the  proprietary  interest 
of  the  cargo  cannot  be  inquired  into,  except  so 
far  as  to  ascertain  that  it  does  not  belong  to  citi- 
lens  of  the  United  States  whose  property,  en- 
gaged in  trade  with  the  enemy,  is  not  protected 
by  the  treaty.     The  Pizarro,  2  Wheat.  227. 

24.  The  term  **  subjects,"  used  in  the  Spanish 
tresty  of  1795,  is  to  be  construed  as  including  all 
those  who  owe  allegiance,  even  temporary,  to 
Spain,  ib. 

25.  The  6th  article  of  the  Spanish  treaty  of 
1795  provides  only  for  the  restitution  of  Spanish 
vessels  captured  within  the  jurisdiction  of  the 
United  States.  The  Santissima  Trinidad,  7 
Wheat.  283. 

26.  The  14th  section  of  the  Spanish  treaU  of 
1795,  which  prohibits  citizens  of  Spain  or  of  the 
United  States  from  taking  commissions  to  cruite 
against  either  of  those  countries,  does  not  extend 
the  prohibition  to  public  ships  of  war.  ib, 

27.  No  form  of  passport  having  been  annexed 
to  the  17th  article  of  the  Spanish  treaty  of  1795, 
the  immunity  intended  by  that  article  never  took 
effect.     The  Amiable  Isabella,  6  ib.  1. 

28.  By  the  Spanish  treaty  of  1795,  free  ships 
make  firee  goods,  ib. 

29.  The  want  of  such  documents  as  are  de- 
scribed in  the  17th  article  of  the  Spanish  treaty 
of  1795  is  no  substantive  ground  for  condemna- 
tion of  a  vessel ;  it  only  justifies  the  capture,  and 
authorizes  the  captors  to  send  the  ship  into  a 
proper  port,  for  adjudication.  The  Pizarro,  2 
Wheat.  227. 

30.  The  decisions  of  the  commissioners,  under 
the  treaty  of  Spain  of  February  22, 1819,  are  con- 
clusive on  all  matters  of  law  and  fact  within 
their  authority,  and  are  not  open  to  review  by 
suit.     Yard  v.  Cramond,  5  Rawle,  18. 

31.  The  words  **  shaJl  be  ratified  and  con- 
firmed," contained  in  the  treaty  of  the  22d  of 
February,  1819,  between  the  United  States  and 
Spain,  may  not  require  any  subsequent  legisla- 
tion, but  refer  to  the  instrument  itself.  U.  States 
y.  Percheman,  7  Pet.  51. 

32.  Grants  of  land,  west  of  the  Perdido,  made 
by  Spain  after  the  treatv  of  Ildefonso,  are  void, 
unless  confirming  actual  settlers  before  Decem- 
ber 20, 1803.  Oareia  v.  Lee,  12  ib.  511.  8.  P. 
Keene  v.  Whitaker,  14  ib.  170. 

33.  The  courts  are  bound  to  regard  the  bound- 
ary established  by  the  United  States  and  Spain. 
Garcia  v.  Lee,  12  ib.  511. 

34.  The  defendant,  an  assignee  under  a  com- 
mission of  bankruptcy  issued  against  the  plain- 
tiflf,  received  from  the  treasury  of  the  tJnited 
States  the  sum  now  sued  for,  being  so  much 
money  awarded  by  the  commissioners  under  the 
treaty  of  the  22d  of  February,  1819,  between 


Spain  and  the  United  States,  lor  spoliation 
made,  and  embraced  in  the  provisions  of  that 
treaty,  upon  the  property  of  the  pl«ntifi^  who 
obUined  his  certificate  the  28th  of  May,  im. 
Held,  1,  that  the  award  of  the  commissionen, 
that  the  money  should  be  paid  to  the  aasi^kees, 
is  uot  binding  on  the  plaintiflT,  or  a  bar  to  this  le* 
tion ;  2,  that  the  claim  on  Spain  was  not  assignahle 
under  the  bankrupt  law  of  the  United  States, 
and  did  not  pass  by  assignment  to  the  defendant; 
and  that  the  plaintiff  is  entitled  to  recover  as  for 
money  received  to  his  use.  Vasse  v.  Comegys,  4 
Wash.  C.  C.  570. 

35.  In  the  Cherokee  treaty  of  the  25th  of 
October,  1805,  the  reservation  of  three  milei' 
square  for  a  garrison,  lies  below,  and  not  above, 
the  mouth  of  the  Highwassee,  where  the  United 
States  have  placed  the  garrison.  Meigs  t. 
Jtf*C/tnv,  9Cranch,]l. 

36.  Lrfind  lying  within  the  territory  allotted  to 
the  Cherokee  Indians,  in  North  Carolina,  caonot 
be  granted  and  entered  under  the  North  CaroHna 
act  of  1783,  for  opening  the  land-office.  Lsttimer 
V.  Poteet,  14  Pet.  4. 

37.  The  parties  to  a  treaty  are  competent  to 
decide  disputes  relating  to  the  boundaries  settled 
thereby,  lb. 

38.  The  sUte  of  North  Carolina  had  the  power 
to  grant  lands  in  fee,  subject  to  the  Indian  right 
of  occupancy,  ib. 

39.  The  treaty  of  Holston,  made  with  the 
Cherokees  in  July,  1791,  recognizing  their  na- 
tional character  and  their  right  of  self-govern- 
ment, guarantying  their  lands,  and  pledging  the 
faith  of  the  United  SUtes  for  their  protection,  if 
now  in  full  force.  Worcester  ▼.  State  of  GeergU. 
6  ib.  515. 

40.  The  United  SUtes,  by  their  alliance  with 
France,  existing  in  1780,  were  not  considered  as 
parties  in  the  capitulation  made  by  the  Marquis 
de  Brouill^  with  the  inhabiUnts  of  Dominica 
MiUer  v.  The  Resolution,  Bee,  404.  g, 

41.  Neutral  property  in  an  enemy's  raip  i> 
forfeited  by  the  14th  article  of  the  treaty  existing 
with  France  in  1795.  Bolchos  w.  Thru  J^egro 
Slaves,  ib.  74. 

42.  The  17th  acticle  of  the  treaty  with  F^anee, 
existing  in  1795,  protected  French  privateers  is 
bringing  their  prizes  into  our  ports,  (though  inch 
privateers  might  have  originally  been  American 
bottoms,}  if  the  equipment  for  war  was  in  a 
French  port,  and  the  commission  regularly  oh- 
Uined  by  French  citizens.  British  Conm  ▼• 
Ship  Mermaid,  ib.  69. 

43.  The  powers  of  the  commissioners,  nrt^ 
the  indemnity  treaty  of  1831,  made  with  France, 
are  the  same  as  those  of  the  commissioners  under 
the  Florida  cession  treaty.  FrevaU  v.  Bsike,  U 
Pet.  95. 

44.  Had  France  and  Spain  agreed  upon  the 
boundaries  of  the  territory  ceded  by  the  treaty 
of  St.  Ildefonso,  before  Louisiana  was  acqaired 
by  the  United  States,  that  agreement  woal<i  hajs 
ascertained  its  limits.  But  the  declarations  ni*de 
by  France  after  the  treaty  are  not  conclnaiv** 
Foster  v.  JfeUson,  2  ib.  253. 

45.  The  cession  of  Liouisiana  passes  the  sov* 
ereignty  only,  not  the  property  of  the  inhabit- 
anU.     Strother  v.  Lucas,  12  Pet.  410. 

46.  By  the  treaty  of  1803,  ceding  Louisiana  to 
the  United  States,  and  the  act  of  congress  relat- 
ing thereto  passed  the  25th  of  May,  1824,  in- 
choate, as  well  as  complete,  titles  to  I&o^  ^ 
protected,  without  reference  to  lead  mines.  X)«' 
lassus  V.  U.  States,  9  ib.  117.  Choutettu  T-  ^ 
States,  ih  147. 
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47.  A  grant  of  land  made  by  the  governor  of 
Louisiana,  before  the  treaty  of  cession  of  1803, 
but  without  a  survey  until  1811,  and  after  the 
treaty,  is  not  valid.  Smith  v.  U.  States^  10  Pet. 
3S26. 

48.  Only  such  definite  grants  are  submitted  by 
the  act  of  congress  to  the  supreme  court  as,  on 
confirmation,  may  be  located  and  surveyed,  ib. 
tVherryY,  U,  States,  ib.  338. 

49.  By  the  treaty  of  cession  of  Louisiana  of 
1803,  and  the  law  of  nations,  it  was  held,  that 
the  laws  and  customs  of  the  country  remained 
in  force  until  changed.  Strother  v.  Lueas^  12  ib. 
410. 

60.  By  *<  grant,"  in  a  treaty,  is  understood  any 
warrant,  concession,  order,  or  permission,  to  sur- 
vey, possess,  or  settle,  evinced  by  writing  or 
parol,  or  presumed  from  possession ;  in  the  word 
'*law"  are  included  custom  and  usage,  when 
once  settled,  though  recent,  ih. 

51.  Courts  will  not  infer,  from  slight  grronnds, 
Aat  a  Spanish  or  French  governor  of  Louisiana 
transcended  his  powers  and  instructions,  ib. 

52.  No  Spanish  grant,  made  while  the  countrv 
was  wrongAilIy  occupied  by  Spain,  can  be  valid, 
unless  it  was  confirmed  by  the  compact  between 
the  United  States  and  the  state  of  Georgia,  of 
the  24th  of  Apiil,  1802,  or  has  been  laid  before 
the  board  of  commissioners  constituted  by  the 
act  of  congress  of  the  3d  of  March,  1803,  c.  340, 
and  of  the  27th  of  March,  1804,  c.  414.  Hender- 
son V.  Poindexter,  12  Wheat.  530. 

53.  A  grant  made  by  the  British  governor  of 
Florida,  in  Januarv,  1^7,  of  land  lyin^  between 
the  Mississippi  and  the  Chatahouchee  rivers,  and 
between  the  31st  degree  of  north  latitude  and  a 
line  drawn  from  the  mouth  of  the  Yazoo  river, 
due  east,  to  the  Chatahouchee,  will  not  be  recog- 
nized as  title  to  the  land,  in  the  courts  of  the 
United  States.     Hareourt  v.  Gaillard,  ib.  523. 

54.  The  treaty  of  cession  between  the  United 
States  and  Spain  confirms  the  grants  of  land 
made  by  the  Spanish  authorities,  in  Florida,  prior 
to  the  treaty.  U.  States  v.  Clarke,  8  Pet.  436. 
8.  C.  9  ib.  168.  U.  States  v.  Richard,  8  ib.  470. 
17.  States  v.  Huertas,  ib.  475.  S.  C.  9  ib.  171 . 
17.  States  v.  Gomez,  8  ib.  477.  V,  States  v.  Ftem- 
img,  ib.  478.  U.  States  v.  Uvi,  ib.  479.  U.  States 
V.  Yommge,  ih'  484.  U.  States  v.  Hernandez,  ib. 
485.  V.  States  v.  Huertas,  ib.  488.  V.  States  v. 
Fatio,  ib.  492.     U,  States  v.  Gibson,  ib.  494. 

55.  Under  the  treaty  of  cession  and  the  acts  of 
congress,  it  is  held,  that  the  title  to  lands  derived 
from  grants  by  the  Creek  and  Seminole  Indians 
of  Florida,  and  ratified  by  the  Spanish  governors 
before  the  treaty  of  cession,  are  confirmed  to 
those  in  possession.  MiteheU  v.  U.  States,  9  ib. 
711.     S.  C.  15  ib.  52. 

56.  Land  might  be  purchased  at  treaties  held 
with  the  Indians  with  the  approbation  of  the 
colonial  government,  ib. 

57.  Under  a  license  from  the  crown,  it  was 
held,  that  Indian  lands  might  be  purchased,  ib. 

58.  Lands  miffht  also  be  held  under  grants  di- 
rectly from  public  Indian  councils,  ift. 

59.  The  grva^  of  lands  made  by  the  Spanish 

Jovemor  of  Tlorida,  while  In  possession  of  the  In« 
ians,  may  be  confirmed  under  the  treaty  of 
cession  of  180S,  and  the  acts  of  congress.  U. 
States  V.  Fernandez,  10  Pet.  303. 

60.  So  a  tract  granted  by  the  governor  of  Flori* 
da,  in  absolute  property,  with  the  promise  of  a 
title  in  form.  U.  States  y,Segui,\b.  907.  U.  States 
V.  Seton,  ib.  309.     V.  States  v.  Sibbald,  ib.  313. 

61.  Also,  where  the  consideration  of  the  grant 
was  services  rendered  to  the  Spanish  ^overiH 
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mcnt  befon»  the  treaty.     U.  States  v   Chaires,  ib. 
308. 

62.  A  grant  was  made,  in  18]  3,  of  92,000  acres  of 
land,  on  New  River.  No  survey  was  made,  and  no 
mills  erected,  but  the  grantee  afterwards  claimed 
to  locate  his  land  in  another  place.  The  original 
grant  was  held  not  confirmable  under  the  Flori- 
da treaty  and  acts  of  congress.  U.  States  v.  Do- 
Icmne,  15  Pet.  319. 

63.  Under  the  act  of  May  26,  1830,  relating  to 
Florida  lands,  requiring  claims  to  be  presented  to 
the  commissioners,  it  was  held,  that  no  time  was 
limited  for  presenting  them.  t6 

64.  The  confirmation  of  a  void  grant,  by  th« 
governor  of  Florida,  after  the  24th  of  January, 
1819,  is  of  no  effect.  O'Hara  v.  U.  States,  ib. 
275. 

65.  A  grant  may  be  void  if  the  grantee  neither 
settles  on  the  tract  nor  has  it  surveyed  and  re- 
turned, ib, 

66.  A  grant,  in  1799,  by  the  governor  of  East 
Florida,  and  a  survey  pursuant  thereto,  was  made 
in  behalf  of  Forbes,  for  the  cultivation  of  rice. 
Forbes  afterwards  abandoned,  and  accepted  of 
the  governor  a  new  grant,  on  Nassau  River.  No 
survey  wss  made  or  the  land  mentioned  in  the 
new  grant,  but  surveys  were  made  of  *<  Cabbage 
Swamp,"  &c.  It  was  held,  that  Forbes  was  not 
entitled  to  the  land  on  Nassau  River.  U.  State$ 
V.  Forbes,  15  Pet.  173. 

67.  A  grant  was  made  by  the  governor  of  East 
Florida,  in  1802,  on  condition  that  the  land  should 
be  cultivated,  and  should  not  be  ceded  without  the 
consent  of  the  government.  No  improvement 
was  ever  made.  It  was  held,  that  the  grant  was 
not  confirmable  under  the  treotv  and  acts  of  con- 
gress.    Buyck  V.  V.  States,  ib.  215. 

68.  It  is  essential  that  Florida  grants  should  be 
described,  or  should  be  ascertainable  bv  eztrane* 
ous  testimony.     O'Hara  v.  U.  States,  ib.  275. 

69.  A  erant  made  by  a  governor  of  East  Flori- 
da, in  1814,  founded  on  the  applicant's  meritori- 
ous services  for  the  government  of  Spain,  and 
his  intentions  to  erect  a  saw-mill,  was  held  con- 
firmable withoutproof  of  the  erection  of  the  mill. 
U.  States  V.  Rodman,  ib.  130. 

70.  Also,  one  made,  under  the  governor's  exer- 
cise of  powers  to  grant  lands,  on  condition  of 
surrendering  a  prior  grant,  and  in  consideration 
of  military  services,  was  confirmed.  U.  States  v. 
Delespine,  ib.  226. 

71.  A  Florida  grant,  on  condition  of  erecting 
a  mill,  which  was  never  erected,  nor  an  excuse 
given  for  the  neglect,  was  held  not  confirmable. 
U.  States  V.  Drummond,  13  ib.  84. 

72.  So  where  a  mill  was  erected,  but  not  ac- 
cording to  the  conditions  of  the  grant.  17.  States 
V.  Burgevin,  ib.  85. 

73.  A  grant  made  by  the  governor  of  Florida, 
before  the  treatv  of  cession,  on  conditions  which 
were  not  complied  with  by  the  grantee,  nor  ex- 
cused, was  held  invalid.  U.  States  v.  Mills,  12 
Pet.  215.     U.  States  v.  Kingsley,  ib.  476. 

74.  A  grant  by  the  governor  of  Florida,  in  1815, 
without  consideration,  on  which  no  improve- 
ments had  been  made  in  1831,  was  held  to  be 
void.     U.  States  v.  Wiggins,  14  ib.  334. 

75.  Under  the  treaty  of  cession,  titles  which 
were  perfect  by  the  laws  of  Spain,  prevailing  in 
the  province  at  the  time  of  cession,  stood  con- 
firmed by  the  treaty,  ib.  Under  the  8th  article 
of  the  Florida  treaty,  the  United  States  are  bound, 
to  the  same  extent  that  Spain  was  before  the 
treaty,  to  perfect  the  titles  of  land  granted  con* 
dftionally.     U.  States  v.  Waterman,  ib.  478. 

76.  It  was  held,  that,  under  the  act  of  eongieee 
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of  IbHA  relnting  to  Florida  laadi,  the  term  "  new 
grant  '*  t%  the  opposite  of  •«  old,"  and  referred  to 
grants  made  by  the  Spanish  goyemment  before 
the  cession,  which  new  grants  were  not  con- 
firmed by  the  treaty  anless  improved.  FoUard 
▼.  KOfbe,  14  Pet.  353. 

77.  The  commissioners  appointed  under  the 
act  of  1812,  March  25,  had  power  to  settle  the 
claims  to  all  lands  west  of  the  Perdido  and  east 
of  the  Mississippi,  ib, 

78.  Under  the  Florida  treaty  of  cession,  and 
acts  of  congress,  the  court  confirmed  a  grant 
made  by  the  Spanish  governor,  Coppinger,  in 
consideration  of  military  services  rendered  to 
Spain,  after  a  survey  bad  been  made,  but  refused 
to  allow  a  new  survey,  because  part  of  the  land 
was  covered  with  water.  U.  States  v.  Levy,  13 
ib.  81.     U.  States  w.^rredomlo,  ib.  88. 

79.  A  Florida  grant,  on  account  of  military 
services,  was  held  to  be  confirmable,  though  no 
survey  had  been  made,  owing  to  the  engage- 
ments of  the  surveyors.  U,  States  v.  Arredmulo^ 
ib.  133. 

80.  The  treaty  and  acti  of  congress  authorizing 
grants,  concessions,  &c.,  to  be  confirmed,  do  not 
allow  surveys  to  be  extended  to  other  lands,  on 
account  of  any  deficiency  in  quantity,  ih. 

81.  The  interpretation  of  the  words  ** grant" 
and  **  confirmation  "  adopted  in  the  case  of  the 
V,  States  V.  Perehemanj  7  Pet.  86,  applies  to  that 
part  of  the  ceded  territory  of  Florida  plainly 
lying  within  the  bounds  of  rlorida,  where  Spain 
had  a  right  to  grant  until  the  treaty  of  cession ;  not 
to  lands  in  Louisiana.     Garcia  v.  Lss,  12  Pet.  51 1. 

82.  Descriptive  grants,  in  Missouri,  made  by 
Uie  French  government,  not  surveyed  before  the 
11th  of  March,  1604,  also  in  Florida,  not  sur- 
veyed before  the  24th  of  January,  1818,  are  con- 
firmed under  the  treaties  of  cession  and  acts  of 
congress  of  1824.  Maekey  v.  U,  States,  10  ib.  340. 

83.  The  owners  of  conditional  grants,  in  Flori- 
da, have  time,  from  the  ratification  of  the  treaty 
of  1803,  to  complete  their  grants.  U.  States  v. 
Kingsley,  12  ib.  476. 

84.  The  acts  of  the  government,  or  others  un- 
der its  authority,  in  taking  possession  of  the 
ceded  territory,  m  organizing  the  local  govern- 
ment, the  promises  made  or  ue  pledges  given  bv 
the  genersl  or  local  government,  and  the  proceea- 
ings  of  commissioners  or  tribunals  appomted  by 
congress  to  decide  on  claims,  are  proceedings 
under  the  treaty  of  1819,  ceding  Florida  to  the 
United  Sutes.     U,  States  v.  Arredando,  6  ib.  691. 

85.  By  article  8th  of  the  Florida  treaty,  all 
grants  made  by  the  king  of  Spain  before  the  24th 
of  June,  1824,  are  confirmed.  D,  States  v.  Breto- 
ard,  16  ib.  143. 

86.  A  survey  made  at  a  difierent  place  from 
that  mentioned  in  the  grant  is  void.  ih.  U,  States 
V.  Hanson,  16  Pet.  196. 

87.  Under  article  8th  of  the  Florida  treaty,  no 

Sranti  made  afler  January  24, 1818,  were  valid, 
ut  surveys  of  land  granted  up  to  that  date 
might  be  made  any  time  before  the  exchange  of 
flaes.     U,  States  v.  Clarke,  ib.  228. 

SS.  Where  lands  are  petitioned  for,  and  a  par- 
ticular location  is  desired,  or  any  other  that  is 
vacant,  it  is  no  objection  that  the  survey  does 
not  correspond  with  the  particular  location,  ib. 

89.  A  grant  of  Florida  land  for  services,  **  on 
the  waters  of  Hillsboro  and  Tampa  bays,"  not 
surveyed  till  1821,  is  void  for  uncertainty,  as 
well  as  on  account  of  their  being  surveyed  afler 
January  24,  1818.  U.  States  v.  Miranda,  16  ib. 
153.  U.  States  y.  Low,  ib.  162.  U.  States  y.  flan- 
spn,  ib.  196. 


TREES. 

1.  The  act  of  South  Carolma,  of  1788,  aatbor> 
izing  the  commissioners  of  the  roads  to  cut  down 
native  forest  trees  in  or  near  the  roads,  author- 
izes them  to  cut  such  trees,  although  they  be 
enclosed  in  a  fence.  Eaves  v.  Terry,  4  M'Cord, 
125. 

2.  Trees  reserved  for  ornament,  or  cultivated 
for  use,  have  always  been  respected  as  exempted 
from  the  operation  of  the  act  of  South  Carolina 
of  1788,  authorizing  the  commissioners  ol[  the 
roads  to  cut  down  any  timber,  wood,  &c.,  in  or 
near  the  roads,  ib. 

See  Malicious  Mischief. 
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I.    When  Trespass  wVl  lie,  and  for  wkowij  t» 

Injuries  to  Real  Property. 
11.    Whvn  Trespass  vtilL  he,  and  for  wkam^  in 
Injuries  to  Personal  Property. 

III.  Injuries  by  Process  of  Law. 

IV.  Trespass  ab  initio. 

V.   Damages,  and  herein  of  direct  and  erase- 

euential  Damages. 
VI.   Pleading  and  Evidence  in  Real  Auions. 
VII.  Pleading  and  Evidence  in  Personal  Actions. 

I.    When  Trespass  will  lie,  and  for  whotn,  w 
Injuries  to  Real  Property. 

1.  A  demand  and  refusal  constitute  no  foun- 
dation for  an  action  of  treipass.  Imlay  v.  Sags^ 
5  Conn.  489. 

2.  Trespass  -  quare  clausum  lies  for  every  un- 
lawful intrusion,  whether  the  land  is  enclosed  or 
not,  though  only  the  grass  is  trodden.  Dougherty 
V.  Stepp,  1  Dev.  &  Bat.  371. 

3.  Trespass,  vi  et  armis  merely,  will  lie,  in 
some  cases,  for  injury  done  to  real  property. 
CaldweU  v.  Julian,  2  Rep.  Con.  Ct.  294. 

4.  To  maintain  an  action  of  trespass  quart 
clausum,  there  must  be  a  possession,  lAid  a  "ff^t 
to  that  possession.  Austin  v.  Saywer,  9  Cow.  39. 
Brandon  v.  Grimke,  1  N.  &  M.  35Q.  Addleman 
V.  Way,  4  Testes,  218.  Chatham  v.  Brainerd,  11 
Conn.  60.  Torrence  v.  Irwin,  2  Testes,  210. 
Wheeler  v.  Hotchkiss,  10  Conn.  225.  Skinner  y. 
M  *  DoweU,  2  N.  &  M.  68.  Truss  v.  Old,  6  Rand. 
556.  Cooke  v.  Thornton,  ib.  8.  Shenk  v.  Afim- 
dorf,  2  Brown,  106.  Bigdow  v.  Lehr,  4  Watts, 
377.  Campbdl  v.  Arnold,  1  Johns.  511.  Kemp* 
ton  v.  Cook,  4  Pick.  305.  Wiekham  v.  Freeman^ 
12  Johns.  183.  Stuyvesant  v.  Tompkins,  9  ib.  61. 
Walton  v.  Clarke,  4  Bibb,  218.  Poareson  v. 
Dansby,  2  Hill,  S.  C.  466.  Beggs  v.  Thompsouj 
2  Ham.  95.  Norwood  v.  Shmley,  1  Har.  Sl  J. 
295.  Tomlinson  v.  Riter^  2  ib.  444.  Rhodts  v. 
Bunch,  3  M'Cord,  66.  Taylor  v.  Townsend,  8 
Mass.  411.     Shepard  v.  PraU,  15  Pick.  32. 

5.  In  an  action  of  trespass  ^tiare  dausunt,  the 
question  whether  the  plaintiiT  was  in  possession 
should  be  left  to  the  jury.  Owings  y.  Oiksoin,  9 
A.  K.  Marsh.  515. 

6.  A  constructive  possession  is  sufficient  to 
maintain  trespass.  Davis  v.  Clancy,  Z  M'Cord, 
422.     Bulkley  v.  Dolbeare,  7  Conn.  233. 

7.  Where,  therefore,  a  person  had  carried  away 
trees  upon  land  occupied  by  a  tenant,  after  such 
trees  were  severed  from  the  soil,  it  was  held,  that 
the  ^neral  property  of  the  trees,  after  severanoe, 
was  m  nhe  owner,  and  that  be  might  maintain 
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trespaM  for  the  same.  Bulkley  ▼.  DMeare^  7 
Conn.  233.  WiUUma  ▼.  LewU,  3  Day,  498. 
Qamhling  v.  Princt,  2  N.  &  M.  138.  But  see 
Waggoner  v.  Corleto^  Cooke,  246. 

8.  roflsession  by  an  agent  is  sufficient,  but 
possession  by  a  tenant  is  not.  The  tenant  may 
maintain  this  action.  Davis  t.  Claney,  3  M^Cord, 
422. 

9.  Where  several  act  in  concert  in  entering  on 
land  and  cutting  timber,  they  may  be  sued  as 
joint  trespassers,  though  they  do  not  share  alike 
in  the  profits.  WUlianu  ▼.  Sheldon^  10  Wend. 
654. 

10.  Proof  that  the  premises  were  used  as  a 
wood  lot,  for  the  purposes  of  fuel  and  fencing,  is 
sufficient  evidence  of  actual  possession  to  sus- 
tain an  action  of  trespass  qitare  clausum.  Machin 
y.  Gtortner^  14  ib.  239. 

11.  In  trespass,  to  recover  possession,  the 
plaintiff  is  entitled  to  recover,  although  the  de- 
fendant  is  in  possession  of  less  than  is  declared 
for.     White  v.  Guirons,  Minor,  331. 

12.  It  seems  trespass  will  lie,  without  a  reentry, 
for  the  original  ouster.  Kennebec  Purchase  v. 
CaU^  1  Mass.  486.  See  Taylor  v.  Toymsend^  8 
Mass.  411,415. 

13.  If  a  person  having  title  to  land  enter  with 
force,  he  is  not  liable  to  an  action  of  trespass.  Ives 
y.  /vef,  13  Johns.  235.     HyaU  v.  Wood^  4  ib.  150. 

14.  And  he  ma^  repel,  by  force,  any  forcible 
attempt  to  expel  him.  THbble  v.  FramCy  7  J.  J. 
Marsh.  599,  617.  And  his  son,  acting  under  his 
authority,  is  equally  justifiable,  ib. 

15.  A  mere  possessory  title  is  sufficient  to  sup- 
port a  plea  of  liberum  tenementumf  in  an  action 
hy  a  person  holding  without  color  of  claim  of 
title.  HyaU  y.  Wood^  4  Johns.  150.  Wood  v. 
Hyatt^  ib.  313.  Concord  v.  M  *Intire,  6  N.  Hamp. 
527.     See,  also.  Shank  v.  Cross^  9  Wend.  160. 

16.  Where  the  plaintiff  has  the  right  of  proper- 
ty,  and  also  the  right  of  immediate  possession,  he 
may  maintain  trespass,  although  the  actual  pos- 
session is  in  another.  Poole  v.  Mitchell^  1  Hill, 
S.  C.  404. 

17.  In  an  action  of  trespass  quare  clausum  frc' 
gity  actual  possession  of  the  land  by  the  defend- 
ant, under  a  bond  from  the  patentee,  is  no  de- 
fence, nor  the  circumstance,  that  the  plaintiff 
purchased  and  took  a  deed  from  the  patentee, 
with  full  knowledge  of  the  defendant's  bond  and 
actual  possession.     Gatetoood  v.  Head^  2  Litt.  60. 

18.  It  is  no  defence  to  an  action  of  trespass 
ptare  clausum^  brought  by  the  plaintiff  in  pos- 
session, to  show  that  the  title  to  the  premises  is 
in  a  stranger,  unless  the  defendant  also  show  an 
authority  from  such  stranger  to  do  the  act  com- 
plained of.     Finch  V.  Alston,  2  Stew.  &  Port.  83. 

19.  Trespass  lies  against  a  tenant  at  will  for 
a  voluntary  waste,  as  in  cutting  timber,  for  the 
injury  amounts  to  a  determination  of  the  tenancy. 
Phillips  V.  Covert^  7  Johns.  1. 

20.  An  action  of  trespass  may  be  sustained  for 
cutting  trees,  &c.,  although  the  statute  author- 
izes damages  in  an  action  of  debt.  Montague  v. 
Pamn^  1  Mis.  757. 

21.  Trespass  for  cutting  timber  may  be  main- 
tained by  one  having  title,  without  actual  pos- 
session, no  one  being  in  the  actual  possession. 
Giilesvie  y.  Deto,  1  Stew.  229.  ^ikin  v.  Buck,  1 
Wen*'  466.  Goodrich  v.  Hatharoay,  1  Verm. 
185. 

22.  In  trespass  for  breaking  the  plaintiff's 
close  and  cutting  down  his  trees,  if  the  plaintiff 
fails  to  prove  the  cutting  his  trees,  he  may  still 
recover  for  the  breach  of  his  close.  Mundell  v. 
Hugh^  2  GUI  &  Johns.  193. 


23.  In  trespass  for  cutting  timber  trees,  final 
judgment  by  default  cannot  be  rendered  for  the 
amount  of  the  penalty  fixed  by  statute  in  Ala- 
bama ',  it  not  being  allowable  at  common  law,  and 
not  specially  authorized  by  the  statute.  Byrne 
V.  Haines,  Minor,  286. 

24.  The  heir  cannot  maintain  an  action  for 
trespass  committed  upon  the  quarantine  lands  of 
the  widow,  before  assignment  of  dower,  not  being 
in  possession  before  that  time.  Latham  y.  Latham, 
3  Call,  181. 

25.  Treble  damages  for  cutting  trees,  under 
the  Pennsylvania  act  of  29th  of  March,  1824,  can 
be  recovered  only  by  the  owner  of  the  land. 
Tammany  v.  WhUaker,  4  WatU,  221. 

26.  A  party  who  has  possession  of  an  en- 
closed farm  may  maintain  trespass  for  an  en- 
closed woodland  attached  to  it.  Pewa  v.  Preston, 
2  Rawle,  14. 

27.  In  trespass,  where  the  plaintiff  has  shown 
his  possession  of  the  property,  the  defendant 
must  show  a  better  title  in  himself.  Townsend 
y.  Kerns,  2  Watts,  180. 

28.  Where  A  agreed  to  furnish  B  with  a  ma 
chine,  to  be  put  up  by  A  in  the  mill  of  B ;  B  tr. 
cart  tlie  machine  to  his  mill,  and,  if  B  was  satis- 
fied with  the  way  it  worked,  to  pay  for  it,  other- 
wise A  to  take  it  away ;  and,  before  it  was  entirely 
put  up,  it  was  tried'  and  did  not  work  satisfac- 
torily ;  it  was  held,  that  A  had  possession  suffi- 
ciently to  maintain  trespass  against  an  officer  at- 
taching the  machine,  as  the  property  of  B,  on  the 
day  of  the  trial.    Phelps  v.  WUUrd,  16  Pick.  29. 

29.  If  the  commonwealth  is  in  actual  posses- 
sion of  land,  an  individual  claiming  the  same 
cannot  enter  upon  that  possession,  but  must  re- 
sort to  his  petition  of  right;  and  if  he  enters 
and  is  ousted,  by  actual  force,  by  the  officers  and 
agents  of  the  commonwealth,  having  lawful 
orders  to  do  the  act,  he  cannot  maintain  tres- 
pass against  them.  Young  y.  Gooeh,  2  Leigh. 
596. 

30.  An  occupant  of  the  public  lands  of  the 
United  States  may  maintain  trespass  quare  clau- 
sum against  a  stranger.  Duncan  v.  Potts,  5 
Stew.  ^  Port.  82. 

31.  A  person  entering  under  a  void  license  is 
a  trespasser.     Chandler  v.  Edson,  9  Johns.  362. 

32.  And  if  a  person  so  entering  cuts  down 
trees  and  converts  them  into  shingles,  he  ac- 
quires no  property  in  tho  shingles.  iJb. 

33.  A  person  cannot  lawftilly  enter  upon  the 
land  of  the  Stockbridge  Indians,  and  cut  and 
carry  away  timber,  even  with  their  consent,  ib. 
So,  if  he  has  a  written  license  from  the  peace- 
makers of  the  tribe,  ih. 

34.  An  agreement  for  the  purchase  of  land  is 
not,  of  itself  a  license  to  enter.  Svffem  v.  Toton- 
send,  ib.  35.     Cooper  v.  Stower,  ib.  331. 

35.  A  license  to  enter  upon  land  does  not  im- 
ply a  permission  to  cut  and  consume  the  timber. 
Suffem  v.  Totonsend,  ib.  35. 

36.  Where  a  person,  who  has  entered  under  a 
parol  agreement  for  the  purchase  of  land,  cuts 
timber,  and  afterwards  rescinds  the  agreement, 
he  is  a  trespasser,  ib.  Clough  v.  Hosfard,  6  N. 
Hamp.  231. 

37.  Where  the  plaintiff,  in  trespass  quare  elau' 
sam  for  cutting  down  wood  of  the  plaintiff,  which 
the  defendant  burned  into  charcoal  on  the  plain- 
tiff's land,  recovers,  this  does  not  entitle  the  de- 
fendant to  the  coal,  the  recovery  being  for  the 
trespass  merely,  and  not  for  the  specific  article. 
Curtis  v.  Groat,  6  Johns.  168. 

38.  A  bond  given  to  the  commissioners  of  a 
county,  (no  commissioners  being  elected  at  the 
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time,)  eoTenaaUiif  to  Ujr  down  wftter-pipes  to  a 
town,  and  for  Mcuring  the  uie  of  the  water  to 
the  inbabitiAto,  n  not  a  grant  of  the  u«e  of  tbe 
land  in  which  the  pipes  are  laid ;  and  a  person 
atering  upon  the  land,  under  an  order  of  the 
council  of  the  town,  for  the  purpoee  of  repairing 
the  pipes,  is  a  trepasaer.  Sloame  v.  M  'Conchy^  4 
Ham.  157. 

39.  A  mere  executory  contract  to  purchase 
land  will  not  confer  a  right  to  enter;  and  if 
one  enters  under  such  a  contract,  and  turn  the 
owner  out  of  possession,  the  owner  may  main- 
Uin  trespass.    Erwm  v.  Olimtted,  7  Cow.  299. 

40.  An  sgreement,  made  with  one  of  several 
purchasers,  that,  until  all  of  them  had  executed 
the  contract  of  purchase,  and  a  certain  bond  for 
the  performance  of  its  covenants,  **  no  timber 
should  be  cut  upon  the  lot,"  does  not  imply  a 
license  to  the  purchasers,  afVer  the  contract  and 
bond  are  executed,  to  commit  wasto  by  cuttmg 
and  carrying  away  the  timber ;  the  most  that  can 
be  implied  by  sucn  a  contract  and  agreement  is 
a  permission  to  the  purchasers  to  enter,  in  the 
mean  time,  as  tenants  at  will,  and  occupy  the 
land  in  a  reasonable  manner,  as  such  tenante 
might  lawfully  do.  Cocper  t.  Stower,  9  Johns. 
331. 

41.  Trespass  does  not  lie  against  a  third  person 
for  cutting  timber  on  land  in  the  possession  of 
one  to  whom  it  was  awarded  by  a  writ  of  restitu- 
tion from  a  competent  court,  and  under  his  li- 
cense, though  the  land  be  afterwards  re-restored 
by  a  judgment.     Ca^e  v.  DtgotSy  3  Caines,  261. 

42.  Where  lands  were  sold  on  proceedings  for 
partition,  which  proceedings  were  erroneous  and 
subsequently  reversed,  the  purchaser  who  en- 
tered upon  the  land  under  the  purchase  is  not 
liable  in  trespass  for  acU  done  upon  the  premises 
while  the  decree  was  in  force.  Dabnty  v.  Man- 
nings 3  Ham.  321. 

43.  A  contract  between  the  owner  of  the  fee 
of  land  and  A,  in  which  it  is  agreed  that  A  shall 
settle,  and,  within  three  years,  make  certain  im- 
proveroente,  and,  on  performance  of  certain  con- 
ditions, have  title  in  fee,  is  sufficient  to  entitle  A 
to  maintain  trespass  to  recover  possession  against 
a  stranger,  although  he  has  never  been  in  posses- 
sion and  has  only  a  right  of  entry  and  possession : 
and  such  stranger  cannot  resist  the  recovery  of 
possession  on  the  ground  that  the  plaintiff  has 
not  performed,  or  has  forfeited,  ite  conditions. 
Wkiit  V.  GuironSy  Minor,  331. 

44.  A  person,  having  tlie  right  of  entry  upon 
land,  is  not  liable  in  trespass  qttare  elausumfregU 
for  entering  against  the  will  of  the  person  in 
possession.  Yttales  v.  ^Uin,  2  Dana,  134.  ffoi- 
t4m  V.  FUe^  1  Dev.  &  Bat.  567. 

45.  An  old  roan,  whose  children  support  him, 
working  his  farm,  but  without  any  contract  giv- 
ing them  the  title  or  exclusive  possession  oAhe 
farm,  is  still  possessor  of  his  farm,  so  that  he  may 
maintain  an  action  for  any  injury  to  it.  Russell 
V.  SeoU^  9  Cow.  279. 

46.  After  possession  regained  by  ihfi  disseizee, 
he  may  sustain  this  action  for  injuries  subsequent 
to  the  original  entry  during  the  disseizin.  Shields 
V.  Henderson,  1  Litt.  239. 

47.  A  lessor,  in  an  action  of  ejectment,  may 
maintain  trespass  quare  clausum  fregii  against 
the  defendant  or  his  servant  for  an  injury  done 
to  the  freehold  between  the  verdict  and  the  exe- 
cution of  the  hab.  fac*  poss.  Dewey  v.  Oshom,  4 
Cow.  329. 

48.  The  statute,  5  Richard  8,  c.  7, fbrbidding  any 
entry  into  lands  and  tenemenU  with  actual  force, 
ov^n  whoie  the  party  had  a  legU  r^ht  of  ^ntiy* 


is  part  of  the  eommon  law  of 
CASS,  1  Greenl.  22. 

49.  Where  one  conveyed  lands  in  fee,  with 
general  warranty,  and  a  stranger  at  the  same 
time  was  seized  in  fact  of  part  of  the  same 
land  by  an  elder  and  better  title,  the  entry  ol 
the  grantee  under  his  deed  gives  him  seizin  only 
of  that  part  of  which  his  grantor  was  seized ; 
but  as  to  the  stranger,  the  entry  of  the  grantee 
is  a  mere  trespass.  Cusknum  v.  Blanekardy  9 
ib.  266. 

50.  If,  in  such  case,  the  stranger  sue  the 
grantee  in  trespass,  and  recover  damages  and 
costs  against  him,  yet  the  grantee  can  only 
recover  of  his  grantor  the  proportion  of  the 
consideration  money  and  interest ;  the  damages 
and  coste  being  recoverable  only  when  incurred 
in  defending  the  seizin  which  a  grantee  actn- 
ally  gained  by  conveyance  from  one  who  was 
seized  in  fact.  iff. 

51.  The  owner  of  real  estete  in  the  poasess'ioB 
of  a  lessee,  other  than  at  will,  cannot  maintain 
trespass  for  an  injury  to  his  reversionary  interest. 
lAenow  v.  RUchie,8  Pick.  235.  Parker,  C.  J.,  in 
Taylor  v  Tovmsend,  8  Mass.  411,  415.  Cannon 
V.  Hatcher,  1  Hill,  S.  C.  260. 

52.  But  he  can  where  the  lessee  is  at  will  only. 
Starr  v.  Jackson,  11  Mass.  520.  Hingham  y. 
Sprague,  15  Pick.  102. 

53.  An  action  of  trespass  will  not  lie  by  a  re- 
versioner for  an  injury  to  the  inheritance,  com- 
mitted by  a  person  who  acte  under  the  authority 
of  the  tenant  for  life,  such  person  not  being  a 
stranger  within  the  meaning  of  the  statute,  in 
New  York.     Uvingston  v.  MoU,  2  Wend.  605. 

54.  A  subsequent  resumption  of  possession  by 
the  owner  will  not  defeat  an  action  of  trespass 
quare  clausum  commenced  by  a  tenant  in  pos- 
session.    Cutis  V.  Spring,  15  Mass.  135. 

55.  The  possession  ofone  of  the  proprietors  of 
common  lands  will  avail  the  corporation  to  main- 
tain trespass,  without  proof  of  any  authority  in 
him  to  act  for  tbem.  Monumoi  v.  Rogers,  1  ib.  159. 

56.  A  tenant  in  common  can  maintain  trespass 
against  a  co-tenant  for  an  actual  ouster,  but  not 
otherwise.  ^Uen  v.  Carter,  8  Pick.  175.  Kemy 
V.  Goodtoin,  16  Mass.  1. 

57.  A  tenant  at  will  becomes  a  trespasser  hj 
unreasonable  delay  in  moving  after  the  estate  is 
determined.  Ellis  v.  Paige,  1  Pick.  47.  Rinng 
V.  Stannard,  17  Mass.  282. 

58.  A,  by  direction  of  B,  who  had  purchased 
of  C  a  lot  of  timber,  cut  by  him  without  right  on 
the  plaintiff^s  close,  entered  on  the  close  and  re- 
moved the  wood  without  knowledge  of  the  de- 
fect in  the  title.  Held,  that  he  was  liable  in 
trespass.     Higginson  v.  York,  5  ib.  341. 

59.  Trespsss  will  not  lie  for  a  destruction  of 
a  pew  by  pnlling  down  the  meeting-house,  in 
order  to  rebuild  it  by  order  of  the  parish.  Daniel 
V.  Wood,  1  Pick.  102. 

60.  The  grantee  of  an  estate  of  inheritance  in 
the  trees  may  have  trespass  quare  clausum  against 
the  general  owner  for  cutting  them  down,  both 
parties  having  had  possession  according  to  their 
interesU.  Ciapp  v.  Draper,  4  Mass.  266.  See 
Rehoboth  v.  Hunt,  1  Pick.  224. 

61.  Trespass  (raars  claitfum  does  not  lie  against 
a  tenant  at  sunerance,  by  the  owner,  until  after 
entry.  Rising  v.  Stanv>ood,  17  Mass.  289.  Wood 
V.  Hyatt,  4  Johns.  313.  But  see  Danfortk  v.  Sas^ 
gent,  14  Mass.  491. 

62.  And  a  tenant  at  snfierance  cannot  bring 
trespass  against  his  landlord.  Wilde  v.  Cantillon, 
1  Johns.  Cas.  123.    Hyatt  v.  Wood,  4  Johns.  150. 

63.  A  lessor  cannot  maintain  trespass  queirt 
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tlmiumm^  agtinot  a  sab-tenast  of  the  Icmm,  for  a 
trespaas  committed  during  tho  term.  Tobey  t. 
WebwUr,  3  Johna.  468. 

64.  A  person  in  poaaesaion  of  land,  under  a 
parol  leate,  may  maintain  treapaaa  againat  the 
owner.     Wilhtr  v.  Painty  1  Ham.  251. 

65.  Where  a  tenancy,  though  technicallj  at 
will,  by  the  statute,  as  being  by  parol,  by  con- 
tinuance of  parties  runs  into  a  tenancy  by  which 
.tenant  would  be  entitled  to  aiz  montha*  notice  to 
quit,  held,  that  landlord  could  not  maintain  tres- 
paas against  a  wrong-doer.  Catlin  ▼.  Hayden,  I 
Verm.  375. 

66.  The  owner  of  land  over  which  a  road 
passes  may  ha?e  trespass,  as  if  he  waa  abaolute 
owner,  for  illegal  acta  affecting  his  limited  inter- 
est. Rokkins  ▼.  Bormaiij  1  Pick.  132.  PerUy  ▼. 
Chandler^  6  Mass.  454.  Mamg  v.  £iiieraon,  6 
Pick.  57. 

67.  Where  the  owner  of  land  agrees  with  an- 
other that  he  maj  sow  the  land  on  shares,  they 
may  maintain  a  jomt  action  of  trespass  against  a 
third  person,  who  cuts  and  carries  away  the 
crop.     Foat^  t.  Colvin,  3  Johns.  216. 

68.  But  a  letting  of  land  upon  shares,  for  a 
single  crop,  does  not  amount  to  a  lease  of  the 
laud,  and  the  owner  alone  can  bring  trespaas. 
BradUk  ▼.  Sckenek,  8  ib.  151. 

69.  If  A  assign  aJlJiis  interest  in  a  crop  which 
he  has  raiaed  on  the  land  of  C,  trespaas  for  in- 
)ury  to  the  crop  will  not  lie  in  his  name,  but 
must  be  brought  in  the  name  of  the  assignee. 
Carter  t.  Jarvis^  9  ib.  143. 

70.  It  is  no  trespass  for  the  owner  of  the  free- 
hold to  enter,  cut,  and  carry  away,  the  grain  of 
one  in  wrongful  possession.  Banug  v.  Dtari^  5 
Watts,  543. 

71.  A  defendant  in  trespass  having  planted  a 
crop  while  in  possession  of  the  land,  and  having 
once  left  it,  and  afterwards  entered  upon  it  while 
in  possession  of  the  plaintiff,  and  carried  away 
the  produce,  it  was  held,  that  the  plaintiff  must 
show  that  he  entered  under  a  rightful  authority, 
in  order  to  support  his  action.  Myers  ▼.  Myers^ 
1  Bailey,  306. 

72.  A  sold  a  tract  of  land  to  B,  reaerring  the 
grain  then  in  the  ground,  which  was  to  be 
threshed  in  the  bam,  and  the  atraw  left  for  B's 
use.  While  the  grain  was  growing,  A  sold  it  to 
C,  who  had  notice  of  the  agreement.  C  cut  the 
grain,  and  stacked  it  upon  the  farm,  but  jifter- 
wards  entered  upon  the  premises,  then  in  the  pos- 
session of  B,  hauled  away  the  grain  in  the  straw 
before  it  waa  threshed,  threshed  it,  and  did  not 
return  the  straw.  In  trespass  fiiars  eiaueum, 
brought  by  B  against  C,  it  was  held,  that  if  the 
jury  believed  C*s  entry  waa  for  the  purpose  of 
removing  the  grain  and  threshing  it  off  the  prem- 
ises, it  waa  a  treapaaa  ^aiare  cUtisum,  and  that 
the  plaintiff  might  recover  for  that,  and  for  the 
atraw  removed  and  not  returned.  Moata  v.  Wit- 
mer,  3  Gill  &  Johna.  118. 

73.  Acta  which  amount  to  treapaaa  vi  et  amUs^ 
and  which  are  component  parts  of  one  offence, 
may  be  united  with  a  claim  for  the  treapaaa  quare 
dausum,  and  damages  for  both  recovered  in  the 
WBM  action,  ib, 

74.  Where  the  plsintiff  had  let  the  loeus  in  que 
to  A  for  one  year,  and  A  entered  and  held  over 
the  year,  and  then  quitted  possession,  and  the 
plaintiff  afterwarda  reentered,  he  cannot  main- 
tain tbia  aotion  againat  B  for  any  treapaaa  on  the 

Eremiaea  committed  by  him  during  the  time  A 
eld  over,  or  between  the  time  of  A*s  quitting 
possession  and  of  the  plaintiff's  reentry.  Wick' 
hmm  V.  Frseman^  12  Johna.  183. 


75.  Where  a  right  or  interest  in  part  of  the 
premises  is  reserved  out  of  a  leaae,  the  part  ao 
reaerved  becomea  a  distinct  and  separate  cloae, 
for  a  breach  of  which  the  person  having  the  right 
may  maintain  treapaaa.  Van  RenaeeLeer  y ,  Van 
Rensselaer^  9  ib.  377. 

76.  Where  a  tenant  has  the  actual  poaaeasion 
of  a  water  griat-mill  and  of  the  lands  adjoining, 
on  a  contract  for  an  indefinite  time,  and  for  a 
rent  of  a  portion  of  the  proceeds  of  the  mill,  the 
landlord  haa  not  a  possession  which  will  support 
treapaaa  againat  a  third  peraon  for  an  injury  to 
the  dam.    MUler  v.  IWton,  4  Ham.  433. 

77.  In  a  grant  of  lands,  a  reservation  waa  made 
of  a  mill-site.  Held,  that  the  exception  was  in- 
operative nntil  the  grantor  or  hia  aaaigna  built 
the  mill,  and  that  the  whole  premises  vested  in 
the  grantee,  who  could  maintain  treapaaa  against 
a  stranger,  or  the  grantor  or  hia  aaaigns,  wr  an 
entry  on  the  landa  for  any  other  purpoae  than 
that  specified  in  the  exception.  Dygert  v.  Mat' 
thews,  11  Wend.  35. 

78.  In  trespass  quars  dauemm,  the  court  re- 
fused to  direct  the  jnrv  that,  if  the  plaintiff,  20 
years  before  bringing  the  action,  ran  hia  line,  in 
the  preaence  of  the  defendant,  to  a  point  marked, 
on  the  plots  in  the  caae,  aa  a  boandary  between 
hia  land  and  land  of  the  defendant,  aa  alao  the 
several  linea  from  that  point  to  certain  other 
points,  alao  marked  on  the  plots  aa  diviaional 
lines  between  them ;  and  if  the  defendant  haa  at 
no  time  committed  any  trespass  over  said  di- 
visional lines,  in  such  caae  he  ia  not  a  treapaaaer, 
and  not  liable  to  the  action,  unleaa  he  waa  previ- 
ously warned  or  forbid  to  come  to  said  lines. 
Thonuu  V.  Tkonuu,  2  Har.  &  J.  506. 

79.  In  an  action  of  trespass  quare  dausum  on 
a  tract  of  land  called  B,  the  defendant  took 
defence  for  a  tract  of  land  called  A,  on  a  part 
of  which  the  alleged  treapaaa  waa  committed. 
The  lands  were  located  on  plots.  Held,  that 
the  plaintiff  waa  onl^  entitled  to  recover  for  a 
treapass  committed  within  the  lines  of  the  tract 
called  B,  as  the  same  waa  located  by  him  on  the 
plota,  although  he  had  been  in  the  poaaeasion 
and  cultivation  of  the  land  on  which  the  trespass 
was  alleged  to  have  been  committed,  claim ing 
the  same  aa  part  of  B,  for  upwarda  of  60  yeuii 
and  it  had  alwaya  been  called  and  reputed  to  be 
part  of  that  tract.  Ckapmam  v.  Araieiur,  2  Har< 
db  J.  366. 

80.  In  an  action  of  trespass  quars  damsum 
upon  lot  No.  7,  as  located,  the  plaintiff  nrove4 
that  he  had  poasession,  by  enelosurea,  of  what 
waa  supposed  to  be  lot  No.  7,  for  upwards  of  29 
yeara.  Held,  that  he  could  not  support  hia  ao- 
tion for  a  treapaaa  committed  within  the  encku 
sures,  if  not  on  lot  No.  7.  CarroU  v.  Smiih,  4 
Har.  db  J.  128. 

81.  In  an  action  of- treapass  qumrs  dmusumy  H 
appeared  that  the  plaintiff  lot  the  land  on  which 
the  treapaaa  waa  committed,  by  hia  agent,  by  a 

Krol  leaae  to  A,  who  entered  and  paid  rent 
tfore  the  expiration  of  the  leaae,  A  pennitted 
the  defendant  and  B  to  eome  upon  the  premiaea ; 
and,  by  the  advice  of  the  defendant,  who  aaid  the 
land  belonged  to  B,  A  delivered  the  poasession 
of  the  premises  to  B,  who  claimed  them  as  hia 
right,  and  raiaed  ore  upon  them,  dkc.  The  plain- 
tiff, by  his  agent,  afterwards,  and  before  the  do- 
termination  of  the  leaae  to  A,  entered  upon  the 
premises,  B  being  then  in  possession.  Held, 
that  the  plaintiff  had  proved  sufficient  title  to 
maintain  the  action.  Tasker  v.  Ridgdy,  4  Har. 
&  M'Hen.  497. 

82.  Where  a  peraon  who  had  hunaelf,  and  hit 
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of  land,  die4«  lemr* 
io^  a  widow  mmd  loftat  chiUiea,  and  tlie  widow 
entered  on  the  land,  her  pooaeanon  ia  anfficient 
to  aopport  treapaaa ;  beaidea,  it  ia  to  be  preaonked 
that  abe  enteml  aa  goardiaa  in  aoca^.  Bynu 
T.  yam  HotMtM^  5  Johna.  66. 

63.  One  claiming  under  ikut  widow'a  bnaband 
b  eatopped  from  denying  bia  gnntor'a  title,  in  a 
aoit  lor  dower  broogfat  bj  the  widow  of  hia  gran- 
tor.    Brnmar^fi  t.  WkiUj  1  Cainea,  185. 

84.  A  widow  remaining  in  the  manaion-hoaae, 
and  baring  no  allotment  of  dower,  cannot  main- 
tain an  action  for  treapaaa  committed  ontaide  of 
the  eneloanre  but  within  the  boondariea  of  the 
tract.     C^rcy  t.  Snntein,  4  Bibb,  217. 

85.  A  peraon  in  poaaeaaion,  and  oecnpying  a 
part  of  the  premiaea,  by  permiaaion,  bot  paying  no 
rent,  and  with  no  right  of  property  which  he  can 
enforce,  need  not  and  ahould  not  be  joined  in 
treapaaa  fmmre  cimmmftm  fre.gU  by  the  owner.  Og- 
dem  ▼.  Gibkms^  2  Sooth.  518.  Bot  aee  8.  C.  ib. 
853. 

86.  Jodgment  by  default,  in  ejectment,  baring 
been  obtained,  and  execution  iaaued,  the  tenant 
in  poaaeaaion  waa  diapoaaeaaed ;  but  the  judg- 
ment and  execution  being  allerwarda  wt  aaide, 
he  waa  reatored  to  the  poaaeaaion  by  a  writ  of 
reatttotion.  It  waa  held,  that  the  tenant  mif  ht 
maintain  treapaaa  ptare  elausumfiegiiy  for  an  m- 
termediate  injur]^  to  the  premiaea,  againat  the 
leiaor  of  the  plaintiff  and  others  acting  under 
him,  bot  not  againat  a  atranger  who  came  into 
poaseiaion  konaJuU^  and  by  title  from  the  leaaor. 
Baeou,  v.  Skmard,  6  Halst.  197. 

87.  A  yenoor  aelling  a  mill  on  the  land  of  a 
atranger,  and  promiaing  to  auiat  in  taking  it  away, 
ia  a  treipaaaer  if  the  mill  be  taken  away  by  the 
▼endee,  though  without  hia  aaatstniice.  mUl  y. 
Otbom^  12  Wend.  39. 

88.  Where  an  owner  ia  entitled  to  poaaesaion 
of  premiiea,  his  agents,  acting  under  a  roid  war- 
rant, are  not  liable  in  trespaas  for  turning  out  a 
tenant  of  the  owner.     GauU  t,  Jenkins,  ib.  488. 

89.  Where  the  defendant  proved  poaaeaaion  in 
himself  then  and  for  upwards  of  aix  years,  and 
that  the  plaintiff  never  had  poaaeasion,  except 
that  a  tenant  of  the  defendant  delivered  him  a 
key  of  the  house,  held,  that  this  waa  sufficient  to 
entitle  him  to  a  verdict;  for  the  act  of  his  tenant 
could  not  prejudice  hia  poaaesaion.  Douglass  v. 
Valentine^  7  Johns.  273. 

90.  Tiespass  will  not  lie  againat  one  who,  hav' 


ored  unlawfully  to  detain  the  goods  of  the  de< 
fendant  within  his  enclosure.  Robsan  v.  Jones, 
2  Bailey,  4. 

91.  Where  the  plaintiff's  vessel  waa  seized  by 
the  defendanta  on  the  4th  of  March,  and  sold  on 
the  30th,  by  order  of  the  court,  on  a  process  to 
which  the  plaintiff  was  not  a  party,  it  was  held, 
that  the  tort  was  then  complete,  and  a  right  of 
action  in  the  plaintiff  existed,  which  was  not 
affected  by  a  aubsetyuent  claim  made  by  him, 
and  hia  appearance  m  court  to  obtain  a  restitu- 
tion  of  the  property.  Denison  v.  Hyde^  6  Conn. 
508. 

92.  The  owner  of  land  having,  for  valuable 
conaideration,  given  license  to  another  by  parol 
to  build  a  bridge  on  his  land,  an  action  of  tres- 
paas ds  bonis  asportaiis  will  lie  against  him,  for 
taking  away  the  bridge  without  the  consent  of 
him  who  erected  it.  Rieker  v.  KeUy,  1  Greenl. 
117. 

98.  Where  a  town,  by  vote,  authorised  the  se- 


to  leaae  certain  premiaea,  and  the  neleet^ 
naen  leaaed  the  same  by  parol.  It  waa  held,  that 
the  town  could  maintain  treapaaa  fmare  eimmsmm 
againat  a  third  peraon.  Hingkmm  v.  Sprmgne,  15 
^k.  102. 

94.  Where  a  pariah  erected  and  occupied  a 
meeting-hooae,  and  used  the  land  around  it  for 
purpooea  connected  with  the  meeting-hooae  aa  a 
plaee  of  public  worship,  under  a  vote  of  the  town 
appropriating  the  land  Ibr  that  purpose,  though  the 
town  had  aubaeqnently  aold  aome  part  of  the  land 
ao  appropriated,  it  waa  held,  that  the  pariah  might 
maintain  trespaas  against  a  peraon  who  ploughed 
up  a  portion  of  the  land  ao  naed.  First  Parish 
»  Skrewsbmj  v.  Satitk,  14  ib.  297. 

95.  A  deed,  conveying  land  to  a  corporation, 
waa  delivered  to  ita  agent,  and  waa  anbeequently 
given  up  by  him  to  the  grantor,  at  the  grantor'a 
request,  and  on  the  ground  that  be  had  objected 
to  the  deed  when  executed.  Held,  that  treapaaa 
might  be  maintained  by  the  corporation  againat 
the  grantor.  Second  Cong.  Soetety  in  JV.  Bridge- 
water  v.  Howard,  16  ib.  206. 

96.  The  uae  of  a  church  for  divine  worship  by 
a  religioua  society,  and  keeping  it  locked  at  other 
timea,  ia  a  anfficient  occupation  to  enable  the 
tmstpe  of  the  society,  although  not  a  constant 
attendant  at  church,  to  maintain  trespass  ptare 
elansum  against  a  peraon  breaking  into  it.  Co- 
brine  V.  Westetfidd,  3  A.  K.  Marsh.  331. 

97.  The  qualified  poaaesaion  which,  by  law,  the 

Ereaident  and  trustees  of  an  incorporated  town 
ave  in  the  atreets,  ia  not  sufficient  to  enable 
them,  for  any  injury  thereto,  to  maintain  trea- 
paas  quare  dansum  fregii.  Conner  v.  JVew  Alhet-- 
ny,  1  Blackf  88. 

98.  Trespaas  lies  against  a  settler  who  croasea 
his  line  and  cuts  woc^  on  the  land  of  the  atate. 
Graham  v.  Moore,  4  S.  d^  R.  467. 

99.  Where  A  had  erected  a  dam  aeroea  a 
stream  which  wna  the  boundary  between  him  and 
B,  and  extended  it  beyond  B*a  land,  who  cut  the 
dam  away  on  his  side,  in  consequence  of  which 
the  part  on  A 'a  side  was  carried  off,  doing  dam- 
age to  A 'a  property,  held,  that  the  action  of  B 
waa  justifiable,  and  that  no  action  will  lie  against 
him.    Marsh  v.  Brooks,  2  Hill,  S.  C.  427. 

100.  Where  A  and  B  are  the  ownera  of  con- 
tiguous lots  of  land,  the  boundary  between  which 
baa  been  acquieaced  in  for  more  than  25  yeara,  a 
paroLadroiaaion  by  A  that  the  boundary  was  in- 
correct, in  conaequence  of  which  B  runs  a  new 
line,  and  erecta  a  fence  upon  it,  by  which  he  in- 
cludea  in  hia  own  lot  part  of  the  lot  occupied  by 
A,  is  not  sufficient  to  change  the  poaseasion; 
and  if  A  avail  himself  of  the  loeus  penUeniUt,  by 
forbidding  the  erection  of  the  fence,  treapaaa  ia 
not  maintainable  against  him  for  eauaing  it, 
when  erected,  to  be  Uirown  down.  Stuyvesant  v. 
Tompkins,  9  Johns.  61.     Vide  S.  C.  11  ib.  569. 

101.  A  person  who  planta  oysters  on  the  bed 
of  a  navigable  river,  below  low-water  mark,  in 
New  Jersey,  though  adjacent  to  bia  own  shore, 
has  not  such  a  property  therein  as  to  enable  him 
to  maintain  trespass  against  a  peraon  takii^  them 
away.    Arnold  v.  Mundy,  1  Halat.  1 . 

102.  Where  one  entered  upon  an  uneultivateo 
and  unappropriated  lot  of  land,  and  drove  down 
stakes  with  his  initials  upon  them,  to  define  the 
limits  of  the  part  of  such  land  taken,  and  erected 
buildings  thereupon,  he  waa  held  entitled  to 
judgment,  in  an  action  of  trespass  quare  damsum, 
agamst  a  person  entering  upon  a  part  of  the  land 
staked  out,  if  the  plaintiff  entered  with  an  inten- 
tion to  take  possession,  claiming  the  land,  and  if 
the  defendant  knew,  or  might,  with  ordinary 


TRESPASS. 


535 


««re,  have  known  tlieie  facts,  and  if  such  mode 
of  enclosing  such  land  had  been  acquiesced  in, 
bj  the  town  in  which  it  lay,  as  ffiving  a  valid 
possession.     Cook  v.  Rider,  16  Pick.  186. 

103.  The  defendant  permitted  the  plaintiff  gra- 
tuitously to  occupy  a  building  on  his  land,  and, 
wishing  to  put  an  end  to  the  privilege,  took  off 
the  roof.  Trespass  vi  el  armia  will  lie  for  the 
injury  done  to  the  plaintiff's  property  in  the 
building.   Cafdwell  t.  Julian,  2  Rep.  Con .  Ct.  294. 

104.  A,  the  owner  of  land,  gave  B  liberty  to 
erect  a  dwelling-house  for  his  use  upon  such  land. 
B  erected  it,  and  lived  in  it  until  his  death,  having 
previously  executed  a  deed  of  such  house  to  C. 
AAer  his  death,  the  grantee  of  A  brought  eject- 
ment, against  the  person  in  possession,  for  the 
land  and  house,  and,  aAer  a  recovery  and  subse- 
quent possession  of  the  land  for  more  than  a  year, 
took  down  the  house,  thereby  destroying  it  as 
such,  but  did  not  take  away  the  materials.  It 
was  held,  in  an  action  of  trespass  by  C  against 
D,  the  grantee  of  A,  that,  the  license  expiring  by 
the  death  of  B,  and  his  recovery  in  ejectment, 
and  possession  for  more  than  a  year,  being  suf- 
ficient notice  of  D*s  intention  to  resume  his 
rights,  D  was  not  liable  in  trespass  for  such  re- 
moval of  the  house.  Prince  v.  Cose,  10  Conn. 
375. 

105.  A,  with  the  permission  of  B,  erected  a 
house  on  B's  land,  and  then  conveyed  the  house 
to  C,  but  continued  to  reside  in  it.  B  conveyed 
the  land  on  which  the  house  stood  to  D,  who 
requested  A  to  leave  the  house,  and,  upon  A's 
refusal,  entered  and  tore  down  the  chimneys, 
and  put  it  in  such  a  situation  that  A  could  not 
reside  in  it.  It  was  held,  that  A  could  not  main- 
tain trespass  for  such  breaking  and  entering. 
Harris  v.  GUlingham,  6  N.  Hamp.  9. 

106.  The  plaintiff  had  possession  under  a  grant 
of  land,  part  of  which  was  covered  by  the  de- 
fendant's elder  grant,  and  of  which  the  defend- 
ant had  possession.  The  action  was  in  trespass 
fuare  elauaum,  and,  although  possession  of  a  part 
is  possession  of  the  whole  under  such  circum- 
stances, the  defendant's  title  to  the  land  in  dis- 
pute was  upheld.    Jlikin  v.  Jones,  Harper,  69. 

107.  A  regular  and  complete  levy  under  an 
execution  wnl  give  such  a  possession  as  will 
maintain  trespass.  Langdon  v.  Potter,  3  Mass. 
815.     Qote  V.  BraxUr,  3  Mass.  523. 

108.  An  officer  who  has  seized  goods  on  exe- 
cution may  bring  trespass  against  a  stranger  for 
taking  them  away.  Barker  v.  Mitter,  6  Johns. 
195.  And  proof  of  the  seizure  is  suffipient,  with- 
out producing  the  judgment,  ib, 

109.  If  a  purchaser  at  a  sheriff's  or  constable's 
sale  takes  possession  of  the  property  purchased 
without  the  consent  and  against  the  command 
of  the  officer,  though  the  purchaser  be  the  plain- 
tiff in  thejE./a.  under  which  the  sale  is  made, 
he  is  a  trespasser.    Gamer  v.  WtUis,  Breese,  29(). 

110.  The  plaintiff  brought  an  action  of  trespass 
quare  e/«K«ttm/rs^  against  A  and  B,  and  showed 
levy  of  an  execution  on  the  premises  as  against 

A,  and  a  subsequent  demand  of  possession  against 

B.  It  appeared  that  B  refused  this  demand,  and 
was  in  possession  adverse  to  A  prior  to  the  levy, 
and  thereafter  to  the  purchase  of  the  writ  Held, 
that  the  plaintiff  had  not  sufficient  possession,  by 
mere  force  of  the  levy,  to  maintain  the  action. 
Bowne  v.  Graham,  2  Tyler,  411. 

111.  Where  nine  arches  of  bricks  were  as- 
signed as  collateral  security,  but  were  neither 
separated  from  the  rest  nor  specifically  desig- 
nated, and  the  assignor,  by  subsequent  sales,  re- 
duced the  number  of  arches,  and  the  remaining 


bricks  were  attached  by  another  creditor,  held, 
that  the  assignee  took  no  property  in  the  bricks, 
and  could  not  maintain  trespass  against  the  at- 
taching officer.  MerriU  v.  MunneweU,  13  Pick. 
213. 

112.  A  guardian  in  socage  may  bring  trespass 
in  his  own  name.  Byrne  v.  Van  Hoesen,  5  Johns. 
66. 

113.  By  the  common  law,  trespass  will  not  lie, 
for  or  against  executors,  for  injuries  done  to  or 
by  their  testators.  Middleton  v.  Robinson,  1  Bay, 
5o.     Gordon  v.  Robinson,  1  Browne,  325. 

114.  A  mortgagee  may  maintain  trespass  be- 
fore condition  broken,  or  entry.  Woodruff  v. 
Halsey,  8  Pick.  333. 

115.  A  mortgagor  cannot  maintain  trespass 
against  the  mortgagee,  after  entry  for  condition 
broken,  or  against  any  one  holding  under  his  ti- 
tle, although  the  mortgage  debt  may  have  been 
paid.     Howe  v.  Letbis,  14  ib.  329. 

116.  Where  a  mortgagor  of  leasehold  premises 
reserved  in  the  mortgage  a  right  to  remain  in 
possession  until  breach  of  the  condition,  it  was 
held,  that  the  mortgagee,  having  never  entered, 
could  not  maintain  trespass  quare  dausum  fregit 
against  a  person  entering  and  occupying  by  per- 
mission of  the  mortgagor,  before  condition  broken, 
and  holding  over  after  a  breach.  Mayo  v.  Fleteh* 
er,  ib.  525. 

117.  Where  the  condition  of  a  mortgage  of  a 
farm  is,  that  the  mortgagee  shall  occupy,  and  cul- 
tivate, and  deliver  one  half  of  the  produce  to  the 
mortgagee  in  the  bam  on  the  premises,  the  mort- 
gagor mav  have  trespass  for  an  entry  by  the  mort- 
gagee before  condition  broken,  for  a  purpose  other 
than  to  take  his  share  of  the  produce.  Fiagg  v. 
Flagg,  1 1  ib.  475. 

1 18.  The  purchaser  of  a  right  in  e^uit^  of  re- 
demption, at  a  sheriff's  sale,  may  maintain  tres- 
pass quare  dausum  fregit  against  the  mortga^r 
in  possession,  who  cuts  and  takes  off  the  growmg 
grass,  the  mortgagee  never  having  entered  for 
condition  broken.  Fernald  v.  LinscoU,  6  Greenl. 
234. 

119.  A  writ  of  error,  by  the  defendant  in  eject- 
ment, will  not  protect  him  against  an  immediate 
action  for  the  mesne  profit*.   Jackson  v.  Delaney, 
5  Cow.   33.     Uen  v.  Burtis,  ib.  408.     fFhite  v 
Guirons,  Minor,  331. 

120.  Trespass  lies  for  mesne  profits,  after  a  re- 
covery in  ejectment,  under  the  act  of  Pennsyl- 
vania of  April  13, 1807.  Osboum  v.  Oshoum,  11 
8.  <b  B.  55. 

121.  A  recovery  in  an  action  for  mesne  profits 
is  no  bar  to  an  action  of  trespass  quare  dausum, 
for  the  removing  offence-rails,  during  the  period 
of  use  and  occupation  by  the  defendants.  GiU  v. 
CoU,  1  Har.  A  J.  403. 

122.  In  trespass  for  mesne  profits,  the  recovery 
in  ejectment  is  conclusive  against  the  defendant 
as  to  title,  from  the  time  of  the  demise.  Bundn 
V.  Duehane,  1  Blackf.  56.  Uoyd  v.  Jfourse,  2 
Rawle,  49. 

123.  An  action  for  mesne  profits  may  be  main 
tained  against  him  who  was  the  landlord  in  fact, 
who  received  the  rents  and  profits,  and  resisted 
the  recovery  in  the  ejectment  suit,  although  he 
was  not  a  party  to  that  suit,  and  did  not  tULe  on 
himself  the  defence  thereof  on  the  record,  but 
another  did  as  landlord.  Chirac  v.  Reinicker,  11 
Wheat.  280. 

124.  AfUr  recovery,  in  an  action  of  trespass  to 
try  title,  no  other  action  will  lie  for  mesne  profits. 
Sumter  v.  Lehie,  Const.  Rep.  102.  See  Coleman 
V.  Parish,  1  M'Cord,  264. 

125.  In  Connecticut,  in  an  action  of  trespaat 
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Ibr  mesne  pnMl%  the  court  will  not  fo  Iwek  be- 
yond three  yemrs.    Bull  ▼.  Prmtt^  2  Root,  440. 

126.  After  a  judcment  in  a  writ  of  entrr,  tree- 
paaa  for  mesne  profits  may  be  maintained  with* 
oat  showing  any  entry  under  a  writ  of  seizin  or 
otherwise.     Winkley  ▼.  HiU,  6  N.  Hamp.  391. 

127.  In  South  Carolina^  a  defendant  in  an  ac- 
tion of  trespass,  after  a  recovery  against  him, 
cannot  himself  become  a  plaintiff  in  a  second  ac- 
tion to  try  the  title.  Tkomat  ▼.  Gsi^er,  2  N.  dt 
M.528. 

128.  To  sustain  an  action  of  trespass  to  try  ti- 
tle to  land,  some  injury,  however  small,  must  be 
proved.  A  bare  threat  to  prevent  the  enjoyment 
of  his  rights  in  the  land,  however,  seems  to  be  a 
sufficient  injury.    Mmueff  v.  TVmtAam,  2  Bay, 

129.  A  plaintiff  in  trespass  to  try  titles  must 
prove  an  actual  trespass,  to  enable  him  to  main- 
tain his  action.     CameU  v.  Bicldey^  1  M'Cord, 

40D. 

130.  In  an  action  of  trespass  to  try  title,  the 
title  of  the  defendant  is  not  in  question;  the 
plaintiff  must  recover  on  the  strength  of  his  own 
title.  Harlock  v.  Jackson^  Const.  Rep.  135. 
Toomer  v.  ParktM^  3  ib.  323.    OavMing  v.  Frinet^ 

N.  &,  M.  138. 

131.  A  nonsuit,  in  an  action  to  try  title,  is  a 
bar  to  a  second  action,  unless  it  be  commenced 
within  two  years.  Porter  v,Msxwelly  1  Bailey,  68. 

132.  If  a  plaintiff,  in  \  espass  to  try  titles,  es- 
tablishes his  claim  to  the  land,  he  is  entitleid  to 
recover  rent  for  the  time  the  defendant  has  been 
in  possession  of  it.     A  new  trial  will  be  granted 

f  the  jury  find  only  nominal  damages.    Duff  v. 
HuUon,  2  ib.  215. 

133.  The  common-law  right  of  every  person 
in  an  unappropriated  fishery  will  not  justify  an 
entry  on  another  person's  land  for  the  purpose  of 
fishing.     CoaUdg€  v.  WiUiams,  4  Mass.  140,  144. 

134.  It  is  no  defence  to  an  action  of  trespass 

Xinst  one  whose  horse  broke  and  entered  the 
intiff  *s  close,  that  the  horse  was  dnly  fettered 
and  at  large  upon  the  highway,  and  that  be  es- 
caped thence  into  the  plaintiff's  clo«e  through  a 
defect  in  the  fence,  without  showing  the  soil  of 
the  highway  was  the  defi^ndant's  soil.  Jfvent  v. 
MaxweU,  4  N.  Hamp.  36. 

135.  A  tree,  whose  trunk  stands  on  the  land  of 
A,  extending  some  of  its  branches  over,  and  some 
of  its  roots  into,  the  land  of  B,  is,  with  such  over- 
hanging branches,  and  the  fliiit  thereon,  the  sole 
property  of  A ;  and  if  B  gather  the  fruit  ft-om 
such  branches,  and  appropriate  it  to  his  own  use, 
he  is  liable  in  trespass  to  A.  Lyman  v.  fla£e,  11 
Conn.  177. 

136.  Trespass  quareeUnuum  does  not  lie  for 
being  prevented  from  using  the  water  of  a  well 
on  the  land  of  the  defendant,  but  which  the  plain- 
tiff had  the  right  to  use  :  the  proper  lemedy  is 
case.     Shafer  v.  Smitk^  7  Uar.  &  J.  67. 

137.  Where  one  arrested  escapes  Irom  the 
officer,  enters  his  house,  and  shuts  himself  in,  the 
sfficer,  if  the  pursuit  is  firesh,  may  break  the  outer 
ioor,  without  asking  permission  to  enter,  or 
stating  his  object.  Allen  t.  MartUu  10  Wend. 
300. 

138.  Entry,  for  removal  of  a  building,  after  a 
license  for  its  erection  is  revoked,  is  not  a  tres- 
pass.    Barnes  v.  Barnes^  6  Verm.  388. 

139.  To  enter  a  dwelling-house  without  a  li- 
cense is  a  trespass.  Adams  v.  Freeman^  12  Johns. 
408. 

140.  Keeping  an  inn  amounts  to  a  general  li- 
cense ;  end  familiar  intimacy  may  be  evidence  of 
a  general  license,  ib. 


141.  If  A  enters  upon  the  land  of  B, 
his  permission,  to  take  a  chattel  belonging  lo  A, 
it  is  a  trespass.    Heermamee  v.  Vemof^  6  m.  5. 

142.  If  a  person  is  bound  to  put  up  a  fence, 
and,  by  neglect  thereof,  the  cattle  of  others  get 
into  his  neighbor's  field  and  destroy  his  neigh- 
bor's corn,  trespass  is  not  the  proper  remedy. 
Crawford  v.  Hughes,  3  J.  J.  Marsh.  433. 

143.  Trespass  lies  at  common  law,  against  the 
owner  of  a  breaehy  horse,  for  allowing  him  to 
enter  plaintiff's  close,  though  plaintiff's  fence 
was  not  lawful  but  neighborly.  Adams  v.  M  'JKns- 
nsy,  Addis.  258. 

144.  A  person  to  whom  the  use,  care,  and  con* 
trol  of  cattle  are  confided,  although  not  the  ab- 
solute owner,  is  yet  to  be  deemed  the  owner, 
within  the  Connecticut  statute  concerning 
'•fences,"  (Ut.  33,  §  21,)  and  is  responsible  for 
damages  done  by  them.  Smith  ▼.  Jsfnes,  € 
Conn.  530. 

145.  If  the  defendant's  hogs  go  into  the  ad- 
joining land  of  the  plaintiff,  by  reason  of  the  par- 
tition &noe,  which  the  plaintiff  is  bound  to  keep 
in  repair,  being  insufficient,  he  cannot  maintain 
trespass.     Sh^herd  v.  Hess,  12  Johns.  433. 

146.  After  judgment  for  the  plaintiff  in  eject- 
ment, trespass  does  not  lie  against  one  who  was 
no  party  to  the  suit,  without  proving  an  actual 
trespass.    Jftexander  v.  Herbert,  2  C^l,  608. 

147.  Trespass  lies  against  A  fi>r  cutting  down 
a  tree  upon  B's  land,  which  had  a  swarm  of  bees 
in  it,  and  taking  the  honey,  unless  the  bees  went 
from  A's  hive.  Merrils  t.  Goodwin.  1  Root, 
209. 

II.    ^sn  trespass  wUl  lie,  and  for  whom,  in 
Injuries  to  Personal  Property. 

148.  There  must  be  some  blame,  or  want  of 
care  and  prudence,  to  make  a  man  answerable 
in  trespass.     Vincent  v.  dtinehomr,  7  Verm.  62. 

149.  An  accident,  to  excuse  a  trespass,  must  be 
unintentional^  unavoidable,  and  without  the  least 
fault  on  the  part  of  the  trespasser.  Jennings  v. 
Fundeburg,  4  M'Cord,  161. 

150.  Possession,  actual  or  constructive,  with 
property  in  the  chattel  general  or  qualified,  is 
necessary  to  maintain  trespass.  Brainard  v.  0sr- 
ton,  5  Verm.  97.  Parsons  v.  Dickinson,  11  Pick. 
382.  Hoyt  v.  Qelston,  13  Johns.  141, 561.  Daniels 
V  Pond,  21  Pick.  367.  dark  v.  Carleion,  1  N. 
Hamp.  110.  Fisher  v.  Cobb,  6  Verm.  622.  Put- 
nam  v.  Wyley,  8  Johns.  432.  Daniei  v.  HoUand. 
4  J.J.  Marsh.  18. 

151.  The  general  owner  of  a  chattel,  who  has 
leased  it  for  a  time  certain,  cannot  maintain  tres- 
pass therefor ;  nor  if  the  contract  of  hire  were 
determinable  at  his  election,  unless  it  were  ter- 
minated at  the  time.  Soper  v.  Sumner,  5  Verm. 
274.  See,  too.  Hart  v.  Hyde,  ib.  328.  Putnam  v. 
Wyley,  8  Johns.  432. 

152.  Assignees  under  a  voluntary  assignment, 
who  are  entitled  to  the  possession  of  personal 
property,  may  maintain  trespass  for  it.  Hower 
V.  Geesaman,  17  8  4k  R.  251. 

153.  One  tenant  in  common  of  a  chattel  can* 
not  maintain  trespass  against  the  other,  unles* 
the  thing  held  in  common  be  destroyed.  St.  John 
V.  Standring,  2  Johns.  468. 

154.  One  of  two  joint  owners  of  a  chattel  has 
no  right  to  break  into  the  premises  of  the  other 
part  owner,  and  take  away  such  chattel.  Hem" 
don  V.  BarUett,  4  Port.  481. 

155.  If  a  trespasser  takes  a  chattel  into  his 
own  possession,  and  the  owner  sues,  and  ro- 
oovers  damages  for  the  specific  ohsHel  so  taksn 
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■nd  detained,  the  imsoyery  and  execution  will 
change  the  property  by  operation  of  law,  so  aa 
to  transfer  it  to  the  trespasser.  Curiis  y.  Oreat^ 
6  Johns.  168. 

156.  Whatever  alteration  in  form  property 
may  have  undergone,  the  original  owner  may 
take  it  in  its  new  shape,  if  he  can  identify  the 
original  materials.  Betts  v.  Lts^-  6  Johns.  348. 
Curtis  ▼.  Groat^  (>  ib.  168. 

157.  Where  a  party  became  possessed  of  the 
wagoB  of  another,  and  changed  part  of  its  appen* 
dages,  and  the  owner  then  repossessed  himself 
of  it,  without  knowledge  of  the  changes,  it  was 
held,  that  trespass  wouU  not  lie  against  him  for 
the  sobstituted  articles.  Trover,  it  seems,  is  the 
proper  remedy,  if  any.  Parker  v.  Walrod^  13 
Wend.  296.    8.  C.  16  ift.  614. 

158.  The  owner  of  personal  property,  left  in 
the  possession  of  a  third  person,  may,  by  his  own 
act,  repossess  himself  of  such  property,  though 
it  be  taken  from  the  possession  of  such  third 
person  by  virtne  of  a  writ  of  replevin,  and  the 
plaintiff  m  the  replevin  cannot  maintain  trespass 
against  him.  Spmur  v.  M '  Goioen,  13  Wend.  356. 

159.  In  a  trespass,  all  are  principals;  and  all 
and  each  of  the  trespassers  are  liable  for  all  the 
injaiy  done.  WkUttkw  r.  EngUah^  1  Bay,  15. 
Ckanet  t.  Parker^  1  Rep.  Con.  Ct.  333.  Johnson 
T.  Tkompson^  1  Bald.  571. 

160.  Where  a  person  was  not  present,  and  did 
not  participate  in  the  tortious  caption  of  per- 
sonal property,  still,  his  assistance  in  conveying 
it  away  may  render  him  a  principal  in  the  tres- 
pass.   Prineo  v.  /Y^n,  2  Lift.  240. 

161.  Where  there  are  separate  yerdicts,  in  Joint 
trespass  against  several  defendants  fi>r  one  en- 
tire act,  the  plaintiff  can  have  but  one  judgment 
against  all,  and  roust  elect  de  mslioribus  dmmnU. 
Sodmtsky  y.  JIT'Gm,  4  J.  J.  Marsh.  267.  Uving- 
st0n  T.  Bishop,  1  Johns.  290. 

162.  An  unsatisfied  judgment,  rendered  against 
a  joint  trespasser  separately,  is  not  a  bar  to  a 
suit  against  a  co*trespasser.  Shddon  t.  Kihbe,  3 
Conn.  214. 

163.  If  the  plaintiff  in  a  former  action  joined 
two  trespasses  in  the  same  count,  and  the  court, 
on  motion  of  the  defendant,  compelled  him  to 
elect  for  which  trespass  he  would  proceed,  and 
that  he  should  not  go  for  both,  snd  the  jury 
fonnd  damages  acconltngly,  it  will  not  be  a  bar 
to  a  subsequent  action  bron|rht  for  the  trespass 
which  he  was  obliged  to  abandon.  Snider  v. 
Croji^  2  Johns.  227. 

164.  Trespass,  and  not  ease,  is  the  proper  action 
to  recover  damages  for  an  injury  sustained  by  the 
negligent  driving  of  defendant's  horse.  Wtidron 
Y.  Hopper y  Coze,  339. 

165.  In  an  action  against  three  for  a  joint  tres« 
pass,  in  killing  a  horse  by  careless  driying,  it  ap- 
pesred  that  one  of  the  defendants  lent  the  wagon 
to  the  others  and  rode  with  them,  by  invitation ; 
bat  that,  after  the  accident,  he  acted  as  one  of  the 
party  jointly  concerned,  and  it  did  not  appear 
that  he  at  any  time  expressed  sny  dissent  from 
the  manner  of  driving.  Held,  that  he  was 
equally  liable  wHh  the  others,  and  not  to  be  re- 
garded as  a  mere  passenger.  Bi^urp  y.  Eiy,  9 
Johns.  294. 

166.  Where  the  defendant's  horses  and  wagon 
were  driren  against  the  horses  and  wagon  of  the 
plaintiff,  by  which  the  plaintiff's  horses  were 
frightened,  and  ran  and  broke  loose  fV«m  the 
waffon,  and  were  thereby  injured  and  the  harness 
Vroken,  it  was  held,  that  trespass  was  the  proper 
lemedy,  snd  not  troapasa  ma  ijbm  4aia.  Ba^pdjfoa 
▼.  HuUe,  7  Halst.  257. 

VOL.  III.  68 


167.  A  party  advising,  or  aiding,  in  commit 
ting'  a  trespass,  is  liable,  though  not  personally 
present  at  the  time  when  committed.     Bell  y. 
MiUer,  5  Ham.  250. 

168.  Trespass  does  not  lie  against  a  trespasser 
by  his  co-trespasser.  DoolitUe  v.  Unsiey^  2  Aik. 
155. 

169.  On  the  death  of  one  of  several  plaintiffs, 
in  an  action  of  trespass  quare  elattsum  fregil,  the 
action  survives  to  his  co-plaintiffs.  Boynton  y. 
Rees,  9  Pick.  528. 

170.  Trespass  will  not  lie  for  pursuing  and 
killing  animals,  ferm  nahir«,  which  have  just 
been  chased  by  others.  Pierson  v.  Post,  3  Caines, 
175. 

171.  The  owner  cannot  prevent  others  from 
hunting  animals,  ferm  ntUurm,  on  his  unenclosed 
and  uncultiyated  lands.  M*Conico  v.  Singleton, 
2  Rep.  Con.  Ct.  244.  Broughton  v.  Singleton,  2 
N.  A  M.  338. 

172.  The  acceptance  of  a  promissory  note 
from  a  part  of  several  joint  trespassers,  in  satis- 
faction as  to  them,  operates  a  discharge  of  their 
co-trespassers.     EUis  v.  Bitzer,  2.  Ham.  89. 

173.  The  command  of  a  superior  to  commit  a 
trespass,  or  other  unlawful  act,  is  no  justification 
to  his  inferior.   Brown  v.  Hotoard,  14  Johns.  119. 

174.  Trespass  does  not  lie  against  a  father  for 
the  trespass  of  his  son.  M*dmuley  v.  Wood,  1 
Penn.  86. 

175.  A  wife  cannot  commit  a  trespass  (so  as  to 
be  made  liable  to  an  action)  in  the  presence  of| 
or  in  connection  with,  her  husband.  In  such 
case,  she  is  supposed  to  act  under  his  authority, 
and  he  alone  must  l>e  sued.  M^Keoton  y.  John^ 
son,  1  M'Cord,  578. 

176.  A  person  sending  another  on  the  land  of 
a  third  person,  and  takmg  away  his  own  prop* 
erty,  is  a  trespasser.  Jackson  v.  woish,  14  JohnSi 
406.    Morgan  y.  Variek,  8  Wend.  587. 

177.  If  a  slave  commit  a  trespass  for  his  mat- 
ter's benefit,  but  not  at  his  command  or  request^ 
and  the  master  afterwards  assent  to  it,  the  master 
is  liable  in  trespass.  CaldtoeU  v.  Sacra,  Litt.  Sel. 
Cas.  118. 

178.  An  action  of  trespass  will  lie  against  an 
overseer,  who  directed  his  employer's  slaye  to 
run  a  horse  so  as  to  strain  him,  and  the  horse 
threw  the  slave  and  killed  him.  Greer  v.  Emer* 
son,  1  Overt.  13. 

179.  Trespass  is  the  proper  remedy  for  the 
injury  done  to  a  canal-boat,  by  being  run  foul  of 
by  a  steamboat,  through  negligence.  Case  y. 
Mark,  2  Ham.  169.    Vide  Cahals,  24. 

180.  Trespass  lies  against  the  master  of  a 
yessel  for  intentionally  damaging  a  fishing-net. 
Post  y.  Munn,  1  South.  61. 

181.  Trespass  lies  against  the  master  of  a 
steamboat  for  an  injury  done  to  the  person  of 
another  by  the  discharge  of  a  gun  on  board,  by  his 
command  and  in  his  presence,  though  the  injury 
resulted  fi^m  a  want  of  due  care  merely.  Rhodes 
V.  Roberts,  1  Stew.  145. 

182.  Trespass  will  not  lie  for  the  owners  of  a 
vessel  for  shooting  the  captain,  whereby  the 
voyage  Was  delayed.  Adams  y.  Hemnumwatf,  1 
Mass.  145. 

183.  In  an  action  on  the  Vermcnt  statute  «f 
trespasses,  separate  owners  of  dogs  cannot  bs 
joined  as  defendants  for  an  injury  done  by  their 
dogs  jointly.    Adams  v.  Hall,  2  Verm.  9. 

184.  If  oxen  break  plaintiff's  close  and  kill  his 
cow,  the  owner  is  liable,  without  showing  'thst 
he  knew  they  were  accustomed  to  gore.  Angus 
y.  Raiin,  2  South.  815. 

166.  Th«  wanton  and  unnsssstary  destmetion 
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of  tW  |W'miritjr  of  SBoCber,  hi 
tioao  ftom  the  hi^wsr,  is  a 
▼.  Fremck^  7  Cona.  12». 

Id6.  Tmpaai  doc*  not  lie  agmoMt  oae  who 
tynM  nto  the  btghwaj  a  hone  which  he  finds 
wron^olly  in  his  field,  although  the  hone  siny 
awaj.     Cory  ▼.  Little^  6  N.  Hamp.  213. 

Id7.  Trespass  lies  against  issrn on  fiir  nets 
done  hj  a  eoUeetor,  in  pnnnance  of  their  war* 
nnt  m  a  tax  illegaUy  voted.  UitU  t.  M&rrUL, 
lOFick.  543.    BeeTAXxs. 

V&6.  Trtipass  may  be  maintained  against  one 
who  earries  away  the  naterials  of  a  bnildinc 
pnlled  down  by  a  trespasser,  thoagfa  not  himself 
snch  trespasser.   Woo^biaf  t.  HaUey^  0  Pick.  333. 

189.  The  aetion  lor  improperly  holding  a  de- 
fendant to  bail  is  trespass,  and  not  case.  Cisy 
T.  5wecf,  1  A.  K.  Manh.  194. 

190.  Trespass,  or  trover,  will  lie  against  a  col- 
lector who  refuses  to  deliver  goods  after  a  tender 
of  the  duties.     Commrd  v.  FmtifU  hu,  Co.  6  Pet. 


191.  A  bailee  of  goods  may  maintain  trespass 
therefor.    /sn«#  v.  M  'J^eU,  2  Bailey,  466. 

192.  Trespass  de  hmrnis  tuporimtu  lies  against 
one  who  directs  an  ofiieer  to  detain  property,  and 
indemnifies  him.  Root  v.  CkmndUtf  10  Wend. 
110. 

193.  The  coDstrucUve  possession  of  an  owner 


•nthorises  him  to  maintata  trespass  against 
taking  his    property  out  of  the  hands  of  the 
owner's  bailee,  ih. 

194.  A  civil  remedy  is  not  taken  away  by  the 
felonious  intent  with  which  a  trespass  has  been 
committed.  Cannon  v.  BurriSj  1  Hill,  8.  C. 
372. 

195.  Where  two  persons  are  claiming  title  to 
penonsl  propertv,  advenely  to  each  ouer,  and 
one  of  them  caUs  upon  a  third  to  assist  in  re- 
moving it,  and  the  assistant  has  reasonable 
ground  to  believe  that  his  employer  is  the  owner 
of  the  property,  a  promise  of  indemnity  to  the 
assistant  is  valid  in  law,  although  it  subse- 
quently turn  out  that  the  title  of  the  employer 
was  not  good,  and  the  act  of  removal  was  a 
trespass ;  and  where  such  promise  of  indemnity 
was  made  by  one  who  claimed  no  interest  in  the 
property,  and  such  assistant  acted  on  the  faith  of 
it,  the  danger  incurred  is  a  sufficient  considen- 
tion  to  support  an  aetion  on  the  promise.  JIvery 
V.  HaUey,  14  Pick.  174. 

196.  A,  the  owner  of  land,  brought  an  action 
of  trespass  against  B,  for  entering  and  cutting 
doi«n  trees,  £c.  The  action  was  compromised, 
and  B  paid  the  damages  to  A,  which  were  equal 
to  the  value  of  the  trees  which  B  had  sawed  and 
solit   into  shingles.     A  aAerwards  took  away 

#the  shingles,  and  B  brought  an  action  of  trespass 
against  him  for  taking  away  the  shingles.  Held, 
that  the  compromise  of  the  trespass  by  B,  and 
his  payment  of  damages,  did  not  operate  a  trans- 
fer of  the  property  in  the  trees  cut  down  to  B, 
nor  was  the  right  of  property  changed  by  con- 
verting the  timber  into  shingles.  Setts  v.  Le«, 
5  Johns.  348. 

197.  A  bought  of  B  an  ox,  paving  therefor, 
and  was  directed  to  go  and  take  him  fh>m  B*s 
enclosure.  A  took  an  ox  which  he  supposed  he 
had  bought,  but  which  it  appeared  B  did  not  sell. 
Heldy  that  trespass  would  lie  for  such  taking. 
Hdhart  v.  Hogget^  3  Fairf  67. 

196.  Trespass  «i  ef  armU  will  not  lie  for  dis- 
turbance in  the  enjoyment  of  an  incorporeal 
right;  but  the  proper  remedy  is  an  action  on 
the  case,     ffetmort  v.  RoWnson,  9  Conn.  529. 

199*  It  is  not  lawful  to  shoot  a  hone  which 


T.  Firry,  1  Hill, 
&  C.277. 

900.  There  must  beasatisfection  of  a  reeoveiy 
in  trespass,  before  the  property  is  thereby  vcslad 
in  the  defendant.  Jmut  v.  JV'JVsil,  9  Bailey. 
46a 

901.  Trespass  lies  fer  attempts  to  commit  aa 
aasanit  and  battery,  or  mayhem.    Hmni  v.  Cmr 
luU,  3  PennsyL  176. 

902.  The  oienee  ef  ^fnadnlently  opening 
certain  packages  or  cufca,'*  being  in  care  of  the 
defendant  and  belonging  to  the  platntiif,  **and 
taking  therefrom  a  part  of  their  contents,"  is  a 
trespass  only.     Cook  v.  Dmrky,  4  M nnf.  444. 

203.  A  constable  who  has  levied  on  goods,  hot 
not  removed  thesa,  may  have  either  trespass  or 
trover  against  one  who  takea  them.  GssAsr  v. 
Pefcrson,  1  South.  137. 

204.  Proof  of  any  unlawful  exeretse  of  authority 
over  goods  will  support  trespass,  although  with- 
out force ;  as  b V  an  attachment,  although  there 
was  no  removal  of  the  property.    CrMt  v.  Cftasc, 

10  Mass.  125.   ils*tnMmv.JMM^d,13Pick.l39. 

205.  Trespass  lies  for  an  injury  sustained  by 
frightening  the  plaintiff's  hone  by  firing  a  gnn, 
if  there  was  a  reasonable  ffionnd  to  tlunk  thai 
the  firing  might  firighten  him*     CoU  v.  Jtafcsr, 

11  Mass.  137. 

206.  Where  an  infant  hired  a  chaise  without 
the  knowledge  of  his  fether,  and  the  father  after- 
wards ntified  the  act  by  directing  tho  infant 
to  pay  the  hire  out  of  his  wages,  which  he* 
longed  to  the  father,  it  was  held,  that  the  fiUher 
had  such  a  special  property  in  the  chaise  as 
would  enable  him  to  maintain  trespass  for  an 
injuty  done  it  during  the  term  of  hire,  .ffsynlsn 
V.  Tmnur^  13  Mass.  391. 

207.  Where  any  public  way  is  unlawfully  ob- 
structed, any  individual  who  wante  to  use  it  in 
a  lawful  way  may  remove  the  obstruction.  jStnat' 
dd  V.  M'CmlUck,  10  Mass.  70. 

208.  The  person  to  whom  property  is  de* 
livered,  with  directions  not  to  delirer  it  until  a 
lien  on  it  is  discharged,  may  have  trespass 
a^nst  the  general  owner,  who  knew  of  the 
directions,  for  taking  it  away  without  the  knowl- 
edge of  such  person,  or  discharging  said  lien. 
Cowm  V.  Aioip,  11  ib.  415. 

209.  No  trespass  is  committed  in  the  owner 
teking  possemion  of  the  frame  of  a  boat  which 
had  Men  made  firom  his  timber  by  a  trespasser. 
BurrtM  V.  JokmMotL,  1  J.  J.  Marsh.  196. 

210.  By  the  North  Carolina  act  of  1715,  tres- 
pass «t  af  nrmas  for  personal  property  must  be 
brought  in  one  year.  Swmk  v.  Fart^  2  Dev.  4b 
Bat.  113. 

211.  After  a  delivery  of  goods  sold,  the  seller 
cannot,  on  account  of  fnud  in  the  contract,  for* 
bid  the  goods  to  be  taken  away,  and  bring  an 
action  of  trespass  against  the  pereon  taking  them 
away.    M*Carty  v.  Vickery^  12  Johns.  348. 

212.  The  irregularity  of  bringing  trespass  for 
trespass  on  the  case  is  cured  by  the  New  Jeney 
sUtute  of  5th  of  February,  1812,  where  the  suIh 
stential  righto  or  interesto  of  the  party  are  not 
affected.     SaitertkwmU  v.  Jlfergan,  2  Penn.  962. 

213.  Trespass  vi  9t  srmts  is  the  proper  renn 
edy  by  a  parent  for  the  taking  away  his  child. 
VoMgUn  V.  Rkoiea,  2  M'Cord,  227. 

214.  But  an  action  for  loss  of  services  of  a 
daughter,  enticed  away,  should  be  trespass  upon 
the  case.    Jmua  v.  7epu,  4  Litt.  25. 

215.  Trespass  is  tke  proper  aetion  for  seduoing 
one's  daughter,  and  the  seduction  is  the  substan- 
tive ground  of  the  action.  HvkMl  v.  Wktdtr^  2 
Aik.359. 
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SI 6.  And  it  ii  no  defence  tluit  the  daughter 
WM  before  unchaste,  unless  the  father  connived 
at  her  guilt.    JiktrUy  ▼.  Haines,  2  Gaines,  292. 

217.  Trespass  on  the  case  may  be  brouffht  by 
a  father  for  the  seduction  of  his  daughter,  though 
she  was  not  living  with  him  at  the  time,  provided 
he  was  entitled  to  command  her  services.  Hom- 
kUk  V.  Bart,  8  S.  At  R.  36. 

J218.  A  mother,  on  the  death  of  her  husband, 
eannot  sustain  trespass  against  one  who  seduced 
her  daughter  whilst  living  in  the  house  of  her 
father  in  his  lifetime,  though,  after  his  death,  the 
daughter  resides  with  her  mother.  Logan  v. 
Murray,  6  ib.  175. 

219.  An  action  of  trespass,  &c.,  to  recover 
freedom,  may  be  sustained  without  the  plaintiff 
filing  his  petition  and  obtaining  leave  of  the  court 
to  sue.     Tramell  v.  ^dam,  2  Mis.  155. 

220.  Trepass  vi  et  armis  is  maintainable  by  the 
owner  for  enticing  away  a  slave,  although  no 
force  was  employed.  Tyson  v.  Ewing,  3  J.  J. 
Marsh.  185. 

221.  In  an  action  of  trespass  for  killing  a  slave 
of  the  plaintiff,  held,  that  the  private  injury  is 
not  merged  in  the  public  offence.  Jfash  v. 
Prvmm,  1  Mis.  178. 

222.  Five  years'  adverse  possession  of  a  slave, 
in  Virginia,  gives  a  good  title  upon  which  tres- 
pass may  be  maintftined.  Brent  v.  Chapman,  5 
Cranch,  358. 

See  Bailuxst,  121. 

III.    Injuries  by  Process  of  Law. 

223.  Subordinate  tribunals  are  not  liable  as 
trespassers  for  acts  done  through  error  in  judg- 
ment.   Easton  v.  Calendar,  11  Wend.  91. 

224.  Trespass  will  not  lie  for  an  act  done  under 
a  process  which  is  valid  on  its  face,  regularly 
issuing  from  a  court  of  competent  jurisdiction. 
Ludington  v.  Peek,  2  Conn.  700.     Walerbwry  v. 

*  Lockwood,  4  Day,  257.  Kerlin  v.  Heacock,  3 
Binn.  215.  Warner  v.  Shedd,  10  Johns.  138. 
Taylor  v.  Alexander,  6  Ham.  144.  M'Hugk  v. 
Pundt,  1  Bailey,  441.  Brown  v.  Wood,  ib.  457. 
Beaiy  v.  Perkins,  6  Wend.  382.  Fortner  v. 
Flamagan,  3  Port.  257. 

225.  In  justification  under  mesne  process,  the 
cause  of  action  for  which  the  process  was  issued 
need  not  be  stated.  Unsley  v.  Keys,  5  Johns. 
123. 

226.  In  an  action,  by  an  officer  who  has  seized 
goods  on  execution,  against  a  third  person,  for 
taking  them  ^way,  evidence  of  the  seizure  under 
execution  is  sufficient  without  producing  the 
iudgment.     BLackley  v.  Sheldon,  7  ib.  32. 

SS7.  Where  the  officer  is  not  justified  by  the 
process,  one  assisting  him  by  his  command  is 
liable  as  a  trespasser.  Eldar  v.  Morrison,  10 
Wend.  128. 

228.  A  plea  of  justification,  in  trespass  for 
taking  goods,  that  thev  were  taken  under  pro- 
cess, must  specify  and  particularly  describe  the 
process,  and  set  out  every  fact  necessary  to  show 
the  justification;  and  if  it  vary,  it  cannot  be 
given  in  evidence.  Harrison  v.  Davis,  2  Stew. 
350. 

229.  The  constable  execntinj|  process  not  re- 
newed by  the  signature  of  the  justice  himself  is 
a  trespasser,  though  the  body  of  the  renewal  is 
in  the  hand-writing  of  the  justice.  Barhydt  v. 
Valk,  12  Wend.  145. 

230.  For  an  arrest  made  on  a  legal  process, 
but  by  one  not  authorized  to  serve  it,  trespass 
is  the  proper  remedy.  B^ee  v.  Steely  2  Verm. 
314. 


231.  For  executing  legal  process  in  an  unlaw 
ful  manner,  trespass  is  proper  remedy.     Green 
V.  Morse,  5  Greenl.  291 . 

232.  Trespass  will  lie  if  legal  process  is  abused , 
and  if,  after  it  has  done  its  office,  the  officer  pro- 
ceeds to  act  under  color  of  it  by  direction  of  the 
plaintiff,  they  both  become  liable  as  trespassers. 
CoUins  V.  Waggoner,  Breese,  143. 

233.  Trespass  does  not  lie  against  the  party 
who  brings  a  suit,  where  a  person  not  liable  to 
arrest  is  arrested  on  the  mesne  prooesss.  iftm- 
ball  V.  Molony,  3  N.  Hamp.  376. 

234.  An  action  of  trespass  cannot  be  sustained, 
for  an  assault  and  fidse  imprisonment  where  the 
party  was  not  liable  to  arrest  in  the  action,  until 
the  writ  under  which  the  arrest  was  made  has 
been  quashed,  or  in  some  way  vacated.  Blanch' 
ard  V.  Goss,  2  ib.  491. 

235.  Where  the  legislature  authorizes  an  act 
which,  in  its  natural  consequences,  may  be  in- 
jurious to  the  property  of  another,  and  prescribes 
the  method  in  which  damages  are  to  be  ascer- 
tained, he  who  does  the  act  is  not  liable  as  a 
trespasser.  Woods  v.  Jiaskua  Man.  Co.  4  ib.  527. 
Lebanon  v.  OUoU,  1  N.  Hamp.  339. 

236.  Process  issued,  on  the  complaint  of  a  grand 
juror,  for  an  offence  of  which  he  has  not  cogni- 
zance, is  void  ;  and  the  grand  juror  who  made  the 
complaint,  the  magistrate  who  issued  the  war- 
rant, and  the  officer  who  served  it,  are  liable  in 
trespass.    AUen  v.  Gray,  11  Conn.  95. 

237.  Trespass  will  lie  against  a  collector  of 
duties  upon  carriages,  under  the  United  States 
laws,  who  sells  Uie  goods  distrained  by  him 
without  keeping  them  a  reasonable  time.  Blake 
V.  Johnson,  1  N.  Hamp.  91. 

238.  If  surveyors  of  highways,  in  making  or 
repairing  roads,  cut  and  convert  to  their  own 
private  use  wood  growing  there,  they  are  tres- 
passers.   Makepeace  v.  Warden,  ib.  16. 

239.  Trespass  lies  against  a  plaintiff  causing  the 
arrest  of  a  defendant  by  capias  ad  satisfaeiefMwm, 
while  he  had  sufficient  real  estate  to  satisfy  the 
judgment ;  but  not  against  the  officer  executing 
the  writ.    Mison  v.  Rkeam,  3  S.  &  R.  139. 

240.  If  a  person  is  arrested  upon  a  search- war 
rant  which  is  in  general  terms  and  has  not  the 
oath  of  the  applicant  to  it,  but  is  illegal  upon  its 
face,  the  magistrate  who  issues  the  warrant,  and 
the  officer  who  executes  it,  are  liable  to  the 
party  injured,  in  trespass.  Qrumon  v.  Ray' 
tnond,  1  Conn.  40. 

241.  The  plaintiff,  who  pointed  out  the  prop- 
erty, and  the  sheriff,  who  seized  and  sold  on  an 
execution,  the  goods  of  one  man,  which  belonged 
to  another,  are  liable  to  the  owner  as  trespassers. 
Mitchell  v.  Duhose,  1  Rep.  Con.  Ct.  360. 

242.  In  an  action  of  trespass,  by  the  purchaser 
of  a  chattel,  under  an  execution,  for  the  destrue- 
tion  of  such  chattel  by  the  defendant,  the  chattel 
never  having  been  in  the  possession  of  the  plains 
tiff,  he  is  bound  to  prove  his  property,  not  only 
by  showing  a  purchase  by  himself,  but  also  an 
authority  in  the  officer  to  sell.  Carter  v.  Simp- 
sett,  7  Johns.  535. 

243.  Where  the  sheriff  justifies  under  e,fi.fa.^ 
it  is  not  necessary,  in  New  York,  that  he  show 
that  it  is  returned  -,  nor  will  the  want  of  an  in- 
dorsement, on  the  execution,  of  the  time  it  was 
received  by  the  sheriff,  render  it  inadmissible  in 
evidence ;  for  the  statute  is  merely  directory  te 
the  sheriff  on  this  point,  and  the  time  of  receiv- 
ing it  may  be  shown  bv  parol  proof  or  otherwise. 
BeaUs  v.  Guernsey,  8  ib.  52. 

244.  Ifanoffieer  justifies  under  an  appointment 
by  magistrates  having  authority  to  make  the  ap* 
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lit^  euuiot  be  qvestioBed  in  a 


Its 
•ollatenl  aelkMi.     IfW  ▼.  Fmke^  8  JohM.  69. 

945.  It  is  not  lepl  to  bmk  into  ft  dwelling 
boose,  to  serve  enril  ptocess  on  the  owner  or  an jr 
of  the  Ihnily.  OftUmd  ▼.  »s^  13  Mass.  590. 
JWey  T.  AicM#,  I'i  Pick.  270. 

946.  it  seems  that  perM»ns  entering  a  dwell- 
in^-hoose,  in  good  fsjth,  to  assisi  an  oflicer  in 
the  ezecntioB  Sf  le^  pfooess,  aie  not  luspais 
erSfSlthoogh  the  officer  enlned  iDegaOy,  thej 
not  knowini;  how  he  enteied.  Oyslssd  ▼.  Skei^ 
13  Mass.  504. 

947.  An  offieer  maj  break  open  the  store  of  a 
third  person,  where  the  goods  of  an  ezecntion 
defendant  are  plaoed.  AWIsrtsn  t.  Jkuk^  2  Aik. 
415. 

948.  It  stfs  that  a  person  assisting  an  offi- 
cer in  a  legal  senrice  of  legal  process  will  not 
Weomc  a  trespasser  by  a  snbseqoent  abuse  by 
the  officer  of  his  anthority.  Oysfcod  t.  Sfced,  12 
Mass.  511. 

249.  Where  an  officer  jostifies  an  attachment, 
or  sale  on  ezecntion,  on  the  gtonnd  that  a  prerioos 
sale  to  the  plaintiff  was  in  fravd  of  creditors,  he 
mast  show  a  debt  or  a  judgment.  Z^saten  t.  Biy- 
«nt,2Pick.  411. 

250.  An  officer  has,  by  yirtue  of  an  attachment 
on  mesne  process,  or  seianre  on  ezecntion,  soffi- 
eient  property  to  maintain  trespass.  Browtuil  r. 
Mamtiesttr,  1  ib.  232.  See  Band  ▼.  Fmdtlfird^  13 
Mass.  3!)4. 

251.  Bat  the  creditor  or  the  officer's  receiptor 
has  not.  Ladd  ▼.  JTorfA,  2  Mass.  514.  See  Bond 
T.  Fmd^fard^  13  ib.  304. 

252.  Trespass  will  not  lie  against  a  plaintiff  lor 
an  attachment  in  asait  which  is  sbated  by  reason 
of  the  pendency  of  another  action  for  the  same 
onnse.     Haydem  t.  Shed,  11  ib.  500. 

253.  Trespass  will  not  lie,  for  an  arrest,  against 
the  plaintiff  in  an  action  which  was  never  en- 
tered on  accoant  of  the  absence  of  the  justice  be- 
fore whom  it  was  retnmable.  Shaw  ▼.  Jtesd,  16 
ib.450. 

254.  Trespass  lies  against  a  party  who  ob- 
tained, by  mistake  of  the  clerk,  an  ezecntion 
which  had  been  made  oot  for  costs,  where  an  sp- 
peal  had  been  doly  claimed  ftom  the  tazation,  and 
notice  ^ven  to  tlie  other  defendant  for  causing 
the  plamtiff  to  be  arrested  thereon.  Window  t. 
Hathaway y  1  Pick.  211. 

255.  An  arrest  made  on  the  Lord's  day,  porsa- 
ant  to  a  warrant  so  issaed,  is  illegal,  and  the  offi- 
cer making  it  is  a  trespasser.  Pearee  ▼.  Jitwood^ 
13  Mass.  3S4. 

256.  In  New  Hampshire,  a  hogreeve,  who 
seizes  and  impounds  swine  on  the  &bbatb,  is  a 
trespasser,  such  an  act  being  unlawful  by  the 
Btetute  of  December  24,  1799.  Frott  t.  HM,  4 
N.  Hamp.  153. 

257.  In  trespass  against  the  officers  created  by 
the  New  York  act  relative  to  common  schools, 
they  are  not  entitled  to  give  evidence  of  a  justifi- 
cation under  the  generaJissue.  Drakt  v.  Barry- 
morsy  14  Johns.  166. 

258.  In  trespass  de  bonis  asportatis  against  a 
collector  of  the  customs,  it  is  a  good  justification 
that  the  goods  were  imported  contrary  to  the 
non-intercourse  act,  whereby  they  became  for- 
feited to  the  United  Sutes.  SaUly  v.  Smith,  11 
ib.  500. 

259.  Or  that  the  defendant  seised  them,  sus- 
pecting them  to  have  been  imported  contrary  to 
that  act,  and  that  they  were  condemned  in  the 
district  court,  ib. 

260.  Where  the  plaintiff  sufibred  a  pair  of  his 
ojian  to  ba  attaoh^d  with  the  cattle  of  astxanger, 


st  the  alraager,  withont  givini; 
the  officer  notice  cf  his  title,  and  acted  as  keeper 
under  him,  and,  alter  the  lien  bv  attachment  had 
terminated,  the  officer  seised  them  on  ezecntion 
against  the  stranger,  it  was  held,  that  the  plats- 
tiff  might  maintain  trespass  against  the  officer 
without  a  previous  demand.  Stiekmry  v.  Damm^ 
16  Pick.  19. 

961.  In  trespass,  lor  selling  a  slave  under  exe- 
eotion,  the  plaintiff  cannot  recover  the  value  of 
his  hire  after  the  levy.  Dmmid  v.  IhOmmd^  4  J. 
J.  Marrii.  18. 

262.  A  plea  that  the  ^oods  taken  were  seined 
by  a  deputy-sheriff,  by  virtue  of  a  warrant,  as  the 
property  of  an  absconding  debtor,  (setting  forth 
the  proceedings,  and  that  the  plaintiff  hM  the 
goods  by  a  liraudulent  conveyance  from  the 
debtor,)  '*  and  the  defendant,  in  aid  of,  and  by 
command  of  the  deputy,*'  Ac.,  is  good.  Fateker 
V.  Sprmgne^  2  Johns.  462. 

263.  Where,  in  trespass  for  a  wrongful  attach- 
ment, plaintiff  foiled,  there  having  been  noactoal 
renwval  of  the  property,  but,  after  action  brought, 
though  before  trial,  there  was  such  removal,  for 
which  plaintiff  again  brought  trespass,  held,  that 
he  was  not  barred  by  the  former  judgment.  Wil- 
liams, J.,  contra.  Clmrk  v.  Asm'a^ten,  4  Verm 
69. 

264.  Trespass  will  lie  against  a  jmAice  of  the 
peace  who  undertakes  to  set  without  jurisdiction, 
and,  in  so  doing,  injures  the  plaintiff  in  his  prop- 
erty or  person.  Adkimo  v.  Brtwor^  3  Cow.  206. 
Alittr^  if  he  has  jurisdiction,  hut  ens  in  ezercis- 
ing  it.  ih. 

265.  Where  an  attachment  iasned  by  a  jostioe 
of  the  peace  was  erroneous,  but  not  void,  enoe, 
and  not  trespass  m  ot  armis,  is  the  fwoper  rem- 
edy  for  taking  property  thereon.  Oisens  v.  Stmrr, 
2  Lift.  230. 

266.  If  a  justice  of  the  peace,  under  color  of 
his  office,  issues  an  illegal  warrant,  an  action  of 
trespass  will  lie  againat  him.  Kommody  v.  TorriU^ 
HaHin,  490. 

267.  Trespass  will  lie  against  a  plaintiff  suing 
out,  or  a  magistrate  issuing*,  void  process,  al- 
though not  maliciously.  Jackson,  J.,  in  &y- 
den  V.  6ftcd,  11  Mass*.  500.  And  in  Smith  ▼. 
Jtjee,  ib.  507.  Sedgwick,  J.,  in  Alheo  v.  Wmrd^  8 
ib.  79. 

268.  Trespass  will  lie  against  a  justice  of  the 
peace  for  an  arrest,  under  an  ezecntion  issued 
by  him  in  less  than  24  hours  after  judgment  was 
rendered.     Briggo  v.  WardwM,  10  ib.  356. 

269.  A  justice  of  the  peace,  acting  without  ju- 
risdiction in  issuing  an  ezecntion  for  costs,  un- 
der which  the  plaintiff's  horse  was  sold,  was  held 
liable  to  an  action  of  trespass.  JtumitiC  v.  KtUy^ 
Harper,  65. 

270.  An  action  of  trespass  lies  against  a  magis- 
trate for  an  imprisonment,  by  virtue  of  a  war- 
rant issued  by  him  against  the  plaintiff,  as  fother 
of  a  bastard  child,  without  a  complaint  author- 
izing it.    Fovlk  V.  SToCTim,  3  Blaekf.  421. 

271.  If  a  justice  of  the  peace  proceeds  to  judg^ 
ment  after  a  eertiarari  has  been  delivered  to  him, 
an  action  of  trespass  lies.  Csse  v.  Shepherd,  9 
Johns.  Cas.  27. 

272.  Ttespass,  and  not  ease,  is  the  proper  form 
of  action  against  a  justice  of  the  pesoe,  ^  for  ma- 
liciously and  corruptly,  with  intent  to  injure 
and  oppress  the  plaintiff,  and  without  probable 
cause,"  iMuing  a  search-warrant,  by  virtue  of 
which,  one  N.  S.,  a  constable,  *'  did  forcibly  enter 
the  close  of  the  plaintiff  and  take  and  carry  away 
certain  uegro  aUves.*'  JIhim  v.  Vtdml,  6  Munf 
27. 
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873.  When  a  justice  of  ike  peace,  on  appliea* 
tion  duly  made  by-  the  eomniittee  of  an  eecleei- 
aatieal  eoeiety,  with  a  rate-biU,  regvlar  and  valid 
on  the  faee  of  it,  grants  a  warrant  for  the  eoUee- 
tton  of  the  tax,  he  is  not  liable  in  trespass,  al- 
though the  tax  was  not  legally  imposed.  Prmee 
T.  TAosMu,  11  Conn.  473. 

274.  Bat  where  a  collector,  having  snch  war- 
rant, levied  it,  in  the  town  of  N.,  on  the  chattels 
of  one  of  the  persons  named  in  the  rate-bill,  and 
posted  such  chattels  on  the  sign-post  in  the  town 
and  society  of  B.,  where  the  debtor  resided,  and 
there  sold  them,  it  was  held,  that  this  proceeding 
was  illegal,  and  that  the  collector  was  liable  in 
trespass,  t^. 

275.  A  jostiee  of  the  peace,  being  the  owner 
of  a  promissory  note,  payable  to  A  or  bearer, 
instituted  a  suit  upon  it,  in  the  name  of  B,  as 
bearer,  against  the  maker,  returnable  before  him- 
self, rendered  judgment  by  default,  issued  exe- 
cution thereon,  and  caused  him  to  be  arrested 
and  imprisoned,  knowing  at  the  time  that  he 
was  owner,  and  acting  therein  to  collect  his  own 
debt.  It  was  held,  that  he  was  liable  in  trespass 
for  such  arrest  and  imprisonment  Dytr  v.  Smithy 
12  Conn.  3M. 

276.  A  justice  of  the  peaee  rendered  judgment 
bj  default,  in  o  suit  before  him,  after  the  expira- 
tion of  the  time  within  which  he  was,  by  law, 
authorixed  to  render  such  judgment,  without  any 
notice  to  the  defendant,  and  caused  him  to  be 
arrested  and  imprisoned  on  execution  issued  on 
such  judgment.  It  was  held,  that,  after  the  time 
limited  mid  expired,  the  justice's  power  over  the 
suit  ceased,  and  that  the  subsequent  proceedings 
were  coram  non  judiee,  and,  consequently,  that 
he  was  liable  in  trespass  for  such  arrest  and  im- 
prisonment, ib, 

277.  In  an  action  of  trespass  quare  dautum^ 
4^.,  Bt  de  bomtB  atp&rtatisj  brought  sgainst  a 
justice  for  issuing  an  attachment  against  the 
goods  of  the  plaintiff  as  an  absent  or  absconding 
debtor,  without  legal  proof  of  the  fact  of  con- 
eeslment,  the  restoration  of  the  property  sttached 
to  the  plaintiff  cannot  be  pleaded  in  bar  of  the 
action,  nor  pais  durrtim  eoiUinuanee  ;  but  it  may 
be  admitted,  as  evidence,  in  mitigation  of  dam- 
ages.    Voshurgk  v.  fFelck,  11  Johns.  175. 

278.  Trespass  is  the  form  of  remedy,  in  Ver- 
mont, fair  taking,  on  execution,  property  which  is 
exempt.     D&w  v.  Smithy  7  Verm.  465. 

279.  In  order  to  charge  the  sheriff  with  tres- 
pass fbr  levviog  on  wrong  property,  it  must  ap- 
pear that  the  execution  was  served  by  him,  or 
with  his  knowledge.  Tmotr  v.  WUsan^  3  Caines, 
174. 

280.  Trespass,  and  not  ease,  lies,  against  a 
sheriff  and  those  by  whose  direction  he  acts,  for 
levying  an  execution  afier  the  return  day.  Vail 
V.  Lewis,  4  Johns.  450. 

281.  No  action  lies,  against  the  plaintiff  or  his 
attorney,  for  not  countermanding  an  execution 
after  tiie  return  day.  ib. 

282.  Trespass  lies  against  a  sheriff  nroceeding 
to  sell  under  an  execution  where  the  judgment  has 
been  sstisfied.    Kuhm  v.  Jfartk,  10  8.  £  R.  399. 

283.  Trespass  lies  a^nst  the  sheriff  for  the 
acts  of  his  deputy  entering  the  house  of  an  ad- 
ministiator  to  search  for  testator's  goods,  and 
levying  on  the  goods  of  the  sdministrator,  where 
nothing  was  due.   Hazard  v.  Isra§l^  1  Binn.  240. 

284.  In  an  action  against  an  officer  for  not 
levying  an  execution  on  goods  which  had  been 
attached,  he  may  show  property  in  a  stranger 
ttnder  the  general    ssue.    fuUtr  v.  floMsa,  4 

488. 


286.  If  a  sheriff's  officer,  the  guardian  of  a 
minor,  is  plaintiff  in  replevin,  he  is  a  trespasser 
if  he  join  in  executing  such  writ ;  but  he  and 
the  minor  may  accompany  other  oflScers,  to  point 
out  the  goods,  and  his  presence  will  not  make 
the  other  officers  trespassera.  KatoM  v.  FtUer^ 
2  8.  &  R.  263. 

286..  In  an  action  of  trespass  sgainst  a  sheriff 
for  talking  goods,  he  cannot,  under  the  general 
issue,  show  that  the  goods  were  taken  as  the 
property  of  the  plaintiff's  father,  and  that  they 
were  his  property,  though  in  the  plaintiff's  pos- 
session,    iknna  v.  Hooper^  4  Stew.  6t  Port.  231. 

287.  In  justifying,  in  trespass,  under  a  writ  of 
replevin,  the  defendant  most  allege  a  taking  of 
a  bond  before  a  delivery  of  the  chattels,  but  need 
not  allege  a  delivery  of  a  bond  before  the  taking 
of  them.  Jtfeors  v.  Parker^  3  Mass.  310.  Cush* 
man  v.  Ckurckili^  7  ib.  97. 

288.  Trespass  may  be  maintained,  against  a 
sheriff,  by  the  owner  of  a  horse  taken  on  an  ex- 
ecution against  the  person  to  whom  he  lent  the 
horse.    iMg  v.  Bledsoe,  3  J.  J.  Marsh.  307. 

289.  Where  a  sheriff  is  sued  by  a  stranger,  for 
taking  his  goods  in  execution,  the  former  must 
give  m  evidence  both  the  recoil  of  the  judgment 
and  the  fieri  faeias.  High  v.  9¥Usom^  2  Johns. 
46. 

290.  But  a  new  trial  will  not  be  awarded  fbr 
the  want  of  them,  if  it  appear  that  the  plaintiff 
was  not  entitled  to  recover,  on  account  of  fraud. 

291.  A  party  who  recovers,  in  an  action  of 
trespass,  for  property  sold  under  void  process, 
cannot  afterwards  sue  the  officer  for  an  admitted 
balance  remaining  in  his  hands,  the  proceeds  of 
the  Sale,  after  satisfying  the  amount  for  which 
the  process  issued.  Clark  v.  Hallock,  16  Wend 
607. 

'  292.  Where  A,  as  deputy,  attached  property  in 
the  possession  of  its  owner  as  that  of  another, 
but  left  it  with  the  owner,  who,  though  be  in- 
sisted on  his  rights,  agreed  to  re-deliver  to  the 
officer ;  and,  while  in  this  situation,  B,  a  deputy 
of  another  sheriff,  with  process  against  the  same 
debtor,  attaches  the  property  aa  his,  and  takes 
possession  of  it,  when  A  seises  and  sells  it  on 
his  execution;  held,  B  could  recover  of  A  in 
an  action  of  trespass.  Fitkor  v.  Cokk,  6  Verm. 
623. 

293.  In  tiespass  for  entering  a  close  and  carry- 
ing away  a  quantity  of  com,  a  plea  **  that  the 
eom  was  taken,  as  the  property  of  one  M.,  by  a 
constable  under  execution,  and  sold  to  the  de- 
fendant," is  defective  in  not  averring  that  the 
com  was  the  property  of  M.  Terril  v.  !nkoiii|r- 
jofi,  3  Bibb,'272. 

294.  Trespass  de  bonis  asportatis  lies  for  levy- 
ing upon  the  property  of  A,  under  an  execution 
against  B,  and  requiring  the  engagement  of  a 
receiptor,  though  there  has  been  no  removal  of 
the  property,  and  the  receiptor  permits  the  partj 
to  remain  in  possession,  and  dispose  of  it  as  his 
own.     PkiUips  V.  HaU,  8  Wend.  610. 

295.  The  party  whose  property  has  been  levied 
upon,  and  who  nas  indemnified  the  receiptor,  is, 
in  such  case,  entitled  to  recover  the  full  amount 
of  the  sum  agreed  to  be  paid  by  the  receiptor  in 
case  of  the  non-delivery  of  the  property,  ib. 

296.  Trespass  lies  against  a  sheriff  for  selling, 
under  a  ievari  faeias,  ffrain  growing  on  mortgaged 
premises.    Myers  v.  nkite,  1  Rawle,  353. 

997.  The  .owner  may  maintain  the  action 
against  the  sheriff,  though  he  has  received  from 
the  sheriff  the  balance  after  paying  the  morV 
gage.  ib. 
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298.  A  institated  a  0araiiiii7  proceM  to  obtain 
poHeMioQ  of  a  leafed  tenement,  under  the  Con- 
necticut ftatnte  lor  that  pnrpoee,  by  a  complaint 
against  D,  dated  the  24th  of  May,  on  which  a 
citation  was  issued  and  served  on  D,  requiring 
his  appearance  on  the  30th  of  M*7*  1'he  cita- 
tion was  served,  but  nothing  farther  was  done 
until  the  30th  of  July,  when  a  veittrs  was  issued, 
requiring  the  attendance  of  a  jury  on  the  1st  of 
August.  The  jury  attended  on  the  2d  of  August, 
and  fonnd  a  verdict  for  A  to  recover  possession. 
An  execution  was  thereupon  issued,  purporting 

^  to  be  founded  on  a  judgment  rendered  on  the  2d 
of  August,  directing  tne  officer  to  cause  A  to 
become  possessed  of  the  premises,  by  putting 
out  D  and  all  others,  and  putting  A  into  peacea- 
ble possession.  In  trespass,  by  C,  not  holding 
under,  or  deriving  title  from,  A  or  D,  against  A, 
and  B,  the  officer  who  served  the  execution,  for 
removing  C  and  her  effects,  by  virtue  of  such 
execution,  it  was  held,  1,  that  these  proceedings 
were  entirelv  irregular,  and  afforded  no  justifica- 
tion to  A ;  2,  that  the  clause,  in  the  execution, 
requiring  the  officer  to  put  out  D,  *<and  all 
others,"  was  inoperative,  as  against  those  not 
holding  under,  or  deriving  title  from,  A  or  D ; 
and  that  the  officer  was  not  protected ;  3,  that 
trespass  was  the  proper  remedy.  Colt  v.  Eves^ 
12  Conn.  243. 

299.  In  South  Carolina,  a  sheriff  is  a  trespass- 
er who  takes,  upon  an  execution,  as  property  of 
a  former  owner,  negroes  which  have  been  for 
four  years  in  possession  of  the  holder.  Cholttt 
T.  Hart^  2  Bay,  156.     M'Roa  v.  Smith,  ib.  339. 

300.  An  action  of  trespass  cannot  be  main- 
tained, by  one  tenant  in  common,  against  a 
sheriff,  who,  having  an  execution  against  the 
other  tenant  in  common,  causes  the  whole  of  the 
joint  property  to  be  taken  and  sold  to  satisfy  the 
execution ;  because,  though  the  officer  undertakes 
to  sell  the  whole,  only  the  undivided  share  of 
the  debtor  will  pass.  PeUingiU  v.  Bartlett,  1  N. 
Ham  p.  87. 

301.  Where  the  mayor  of  a  city,  by  direction 
of  the  court  of  common  council,  signed  a  war- 
rant for  the  collection  of  an  illegal  assessment, 
it  was  held,  that  he  was  liable  in  trespass  for  the 
property  taken  under  such  warrant.  fVUliatns  v. 
Brace,  5  Conn.  190. 

302.  Trespass  lies  against  assessors  for  acts 
done  by  the  collector,  in  pursuance  of  their  war- 
rant for  a  tax,  any  part  of  which  was  not  author- 
ized by  law.  Inglee  v.  Bofworth,  5  Pick.  498. 
Stetson  V.  Kempton,  13  Mass.  272.  Freeman  v. 
Kenney,  15  Pick.  44.  Witkington  v.  Crdeth,  7 
ib.  106.  QagB  v.  Currier,  4  ib.  399.  Tkameg 
Man.  Co.  v.  Lathrop,  7  Conn.  550. 

303.  Or  where  the  assessor  had  not  taken  the 
oath  of  office.     Colbum  v.  Eilis,  5  Mass.  427. 

304.  But  not  where  the  plaintiff  is  merely  taxed 
for  property  for  which  he  is  not  liable  to  be  taxed, 
the  statute  remedy  being  the  only  one.  Little 
V.  Greenleaf,  7  ib.  23r>.  Pease  v.  Whitney,  5  ib. 
380,384. 

305.  A  person  whose  property  has  been  taken 
by  distress,  to  pay  a  tax  illegally  assessed  by  a 
religious  society,  may  maintain  trespass  agamst 
the  assessors,  or,  for  money  had  and  received, 
against  the  society  to  which  it  had  been  paid. 
Inglee  v.  Bosworth,  5  Pick.  498. 

306.  A  sub-officer  will  not  be  liable  for  execu- 
ting an  erroneous  assessment  by  distress,  if  the 
house  be  liable  to  be  assessed.  Henderson  v. 
Broum,  1  Caines,  92. 

307.  Trespass  will  not  lie  for  an  actual  trespass 
committed  under  orders  of  a  military  officer  in  a 


ease  of  extreme  necessity.    Barrow  v.  Pag*^  S 
Hayw.  97. 

306.  Trespass  will  not  lie  against  a  colonel, 
who,  with  the  implied  assent  of  the  owner  to  the 
use  of  an  unoccupied  field  for  a  muster-field,  cut 
down  some  old  pine  saplings  which  interfered 
with  the  use  of  the  field  as  a  muster-gronnd. 
Law  V.  Jfettl£s,  2  Bailey,  447. 

309.  Trespass  lies  against  a  collector  of  mili- 
tary fines,  who  distrains  for  a  fine  imposed  by  a 
court-martial,  in  a  case  where  it  has  no  juriadie- 
tion.     Wise  v.  Withers,  3  Cnncb,  331. 

310.  In  Connecticut,  the  commanding  cheers 
of  companies  of  militia,  marching  through  the 
country,  will  be  held  liable  in  trespass  for  dis- 
orders committed  by  the  soldiers  under  their 
command,  which  they  knew  of,  and  did  nothing 
to  prevent,  or  to  detect  and  punish.  jSvery  t. 
Bulkley,  1  Roct,  275. 

311.  In  New  York,  in  trespass  against  an  offi- 
cer of  the  militia,  who  has  issued  a  warrant  for 
collecting  a  fine  for  delinquency,  pursuant  to  an 
order  of  a  court-msrtial,  the  defendant  cannot 
give  this  special  matter  in  evidence,  as  a  justifi- 
cation, under  the  general  issue.  BtttUrworth  v. 
Soper,  13  Johns.  443. 

312.  Trespass  does  not  lie  against  the  com- 
mander of  a  national  ship  for  stopping,  under  in- 
structions of  the  secretary  of  the  navy,  a  neutral 
ship,  though  the  neutral  be  afUrwards  captured  on 
that  account,  unless  there, be  collusion  between 
the  captor  and  commander.  Rman  ▼.  Perry^  3 
Caines,  120. 

IV.    Trespass  ab  Initio. 

31 3.  Where  an  officer  sells  chattels  attached  on 
mesne  process,  without  pursuing  the  provisions  of 
statute  1822,  c.  93,  and  the  defendant  prevails 
in  the  suit,  the  officer  becomes  a  trespasser  mh 
initio,  and  is  liable  to  an  action  without  any  pre 
vious  demand  on  him  for  the  chattels.  WmUs  ▼. 
Truesdell,  6  Pick.  455. 

314.  Selling  an  article,  under  process  of  law 
before  or  afier  the  time  prescribed  by  Uw,  wir 
make  the  officer  a  trespasser  ah  initio.  Pierce  ▼. 
Benjamin,  14  Pick.  356.  Purrington  v.  borings 
7  Mass.  388. 

315.  A  seixure  and  sale,  by  a  sheriff,  6f  the 
whole  of  a  chattel,  on  an  execution  against  a  co- 
tenant  of  it  will  make  him  a  trespasser  ah  imiiia 
as  against  the  other.   MellviUe  v.  Brown,  15  ib.  82. 

316.  The  vessel  of  A  was  seized  by  B,  an  oAGh 
cer  of  the  customs,  under  the  revenue  Isws  of 
the  United  States,  and  was  directed  by  the  col- 
lector to  be  detained.  During  the  detention,  C, 
another  officer  of  the  customs,  who  was  interested 
in  the  seixure,  and  knowing  to  the  fkcis,  used 
the  vessel,  with  the  consent  of  B,  for  his  own 
private  purposes,  and  afterwards  restored  her  to 
B.  The  vessel  was  afterwards  acquitted  in  tne 
district  court,  and  a  certificate  of  probable  cause 
of  seizure  granted  by  the  judge.  In  an  action  of 
trespass  bv  A  against  C,  it  was  held,  that  C,  not 
being  implicated  in  the  first  taking,  either  as  an 
actor,  or  standing  in  such  a  relation  to  B  as 
would  make  him  a  party  in  the  act  of  seixure, 
could  not  be  made  a  trespasser  ah  imtio,  Vmm 
Brvnt  V.  Schenek,  11  Johns.  377.    S.  C.  13  ib.  414. 

317.  Held,  also,  that  A  had  not,  after  the  seix- 
ure, and  at  the  time  that  C  made  use  of  the  ves- 
sel, the  possession  of  her,  to  the  right  to  reduce 
her  to  actual  possession,  which  was  essential  to 
maintain  an  action  of  trespass,  ih. 

318.  The  right  of  a  landlord  to  enter  and  de- 
termine a  lease  at  will,  will  not  justify  an  iUsfel 
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•eaich  for  stolen  goods.  8ach  acts  make  him  a 
Uespaater  ab  imtio.  Famlkner  ▼.  Aldars&iL,  Gil- 
mer, 2S1. 

319.  Whether  an  assent  to  a  trespass,  after  its 
commission,  will  make  the  party  assenting  a 
trespasser  ak  initio,  in  cases  of  mere  personal 
tort  —  atuere.  Adamt  ▼•  /Vseman,  9  Johns. 
117. 

320.  If  so,  the  assent  must  be  clear  and  ex- 
plicit,  and  founded  on  fnll  knowledge  of  the 
trespass,  ih, 

321.  A  person  impounding  cattle,  taken  dam- 
age feasant,  before  the  damages  have  been  ascer- 
tained by  two  fence-viewers,  is  a  trespasser  ah 
initio,  Sackridor  v.  M* Donald^  10  Johns.  253. 
Hopkins  v.  Hopkins,  ib.  369. 

322.  Where  an  act  is  lawfully  done,  it  cannot 
be  made  unlawful  ab  imtioy  unless  by  some  posi- 
tive act  incompatible  with  the  exercise  of  the 
legal  right  to  do  the  first  act.  The  mere  inten^ 
tion  of  doing  a  subsequent  illegal  act  will  not 
render  the  first  act  unlawful.  Gates  v.  LounS' 
Intry,  20  ib.  427. 

£S).  Where  a  person  enters  a  house  by  license, 
he  will  not  be  considered  a  trespasser  ab  initio 
by  reason  of  an  unlawful  act  clone  after  such 
entry.    JUUm  v.  Crtfinft^  5  Wend.  506. 

321.  Where  a  party,  haying  a  legal  right  to 
enter  into  possession  of  lands,  does  in  fact  enter, 
the  law  presumes  that  he  entered  under  such 
right,  and  not  as  a  trespasser.  Benson  v.  BoUes, 
8  Wend.  175. 


Damages,  and  herein  of  Direct  and  Conse- 
quential Damages. 

325.  Where  an  injury  is  caused  directly  by  an 
act,  trespass,  and  not  case,  is  the  proper  remedy. 
Winslow  V.  Beal,  6  Call,  44.  CoUerall  v.  Cum- 
wuns,  6  S.  &  R.  343. 

326.  The  injury  which  is  the  immediate  con- 
sequence of  the  trespass  may  be  redressed  in  an 
action  of  trespass  vi  et  amis,  as,  for  example, 
the  loss  of  the  crop  consequent  on  breaking  and 
taking  away  a  fence.  Hwrdin  v.  KeMnedy,  2 
M  Cord,  277. 

327.  Where  the  direct  cause  of  an  injury  was 
the  act  of  the  defendant,  but  unintentionally  and 
through  negligence  on  his  part,  either  trespass 
or  case  may  1^  maintained.  Johnson  v.  CastlO' 
MAM,  2  Dana,  377. 

3Sid.  Where  the  action  was  brought  in  case, 
the  question  of  wilful  design,  or  negligence, 
should  be  left  to  the  jur^.  tb, 

329.  In  trespass  for  cutting  trees,  brought  afler 
debt  for  the  same  act  had  been  brought,  under 
the  timber  aet  of  19ew  Jersey,  for  the  penalty 
given  by  the  act,  and  the  defendant  had  pleaded 
title,  the  penalty  is  not  the  measure  of  damages. 
Thompson  v.  BurdsaU,  1  South.  170. 

330.  If  the  jury  find  defendants  ffuilty  jointly 
of  a  trespass,  they  cannot  assess  damages  sev- 
erally. SktUtz  ▼.  MwUer,  2  Browne,  233.  Duane 
T.  Mierkin,  ib.  238,  note. 

331 .  (Trespass  lies,  in  Massachusetts,  for  treble 
damages,  under  the  provincial  statute  1  Greorge 
2,  e.  4,  for  pulling  down  an  uninhabited  house. 
Pr/eseott  ▼.  Tufts,  4  Mass.  146. 

332.  Trespass  lies  for  treble  damages,  under 
the  Massachusetto  statute  of  1793,  c.  43,  for 
waste  during  pendency  of  an  action  for  the  land. 
Feirce  y.  Spring,  15  Mass.  489. 

333.  In  trespass  for  taking  goods,  if  the  jury 
find  for  the  plaintiff,  they  must  find  for  the  value 
of  the  goods.  They  cannot  assi  ss  damages  for 
^ktt  maie  taking  away  the  goods   on  the  ground 


that  the  goods  are  still  the  property  of  the  plain- 
tiff.    fFoolley  y.  Carter,  2  Halst.  85. 

334.  An  offer  to  restore  the  goods  may,  how- 
ever, be  received  in  evidence,  m  mitigation  of 
damages,  ib. 

335.  An  admission  by  plaintiff's  counsel,  on 
the  trial  of  an  action  of  trespass,  that  the  de- 
fendant acted  without  malice,  precludes  the 
plaintiff  from  recovering  vindictive  damages  , 
and  therefore  evidence  on  the  part  of  the  de- 
fendant, in  the  nature  of  a  justification  of  tlie 
act,  is  inadmissible  by  way  of  mitiffation  of  dam- 
ages.   Hoyt  V.  Gelston,  13  Johns.  141,  561. 

336.  An  inquisition  on  a  claim  of  property  in 
goods  taken  on  execution  is  not  a  justification  to 
the  officer,  but  eoen  only  in  mitigation  of  dam- 
ages.    Tovmsend  v.  Phiflips,  10  ib.  98. 

337.  Where  a  joint  trespass  has  been  proved, 
under  a  joint  plea  of  not  guilty,  the  plaintiff  can- 
not ffive  in  evidence,  in  aggravation  of  damages, 
the  distinct  and  unconnected  acts  of  some  of  the 
defendants.     Higby  v.  fViUiams,  16  ib.  215. 

338.  Where  a  defendant,  in  trespass,  fails  to 
support  by  proof  a  special  plea  in  bar,  a  tres- 
pass, or  cause  of  action  of  the  general  nature  set 
forth  in  the  declaration,  is  admitted,  though  not 
precisely  as  laid  in  all  their  particulars  and  vari- 
ety. In  such  case,  the  plaintiff  is  entitled  to 
recover  nominal  damages,  until  he  shows,  by 
proof,  that  more  has  been  sustained.  Rich  y. 
Rich,  16  Wend.  663. 

339.  In  trespass  qware  d^usum  /regit,  the  de- 
fendant may  show,  in  mitigation  of  damages, 
that  his  motives  in  entering  the  house  were 
justifiable,  as,  that  it  was  to  search  for  furniture 
which  was  missing.  Bohun  v.  Taylor,  6  Cow. 
313. 

340.  Or  to  survey  off  a  certain  portion  of  the 
premises  sold  for  quit-rents.  Maehin  v.  Geortner, 
14  Wend.  239. 

341.  Where  a  plaintiff  has  sustained  damages 
by  a  trespass  not  justifiable,  which  is  capable  of 
being  estimated  in  money,  he  is  entitled  to  re- 
cover to  the  extent  of  the  damage  sustained, 
without  any  regard  to  extenuating  circum- 
stances.    Henderson  y.  Syles,  2  Hill,  S.  C.  504. 

342.  But  where  a  party,  by  his  own  act,  wan- 
tonly brings  an  injury  on  himself,  and  the  jury 
refuses  to  indemnify  him  to  the  extent  of  his 
actual  loss,  the  court  will  not  grant  him  a  new 
trial,  ib. 

343.  In  trespass  evore  dausum,  if  a  trespass  be 
proved,  the  plaintin  is  entitled  to  some  damages, 
though  nominal ;  and,  unless  they  are  given,  a 
new  trial  will  be  granted.  JforvellY.  Thompson, 
2  Hill,  S.  C.  470. 

344.  In  an  action  of  trespass  for  mesne  profits, 
the  defendant  may  show,  in  mitigation  of  dam- 
ages, that  his  possession  was  under  a  judgment 
of  a  competent  tribunal.  Buntin  v.  Duchane,  1 
Blackf  56. 

345.  Evidence  of  an  apparently  good  paper 
title  in  the  defendant  is  competent  in  mitigation 
of  damafres.     Caston  v.  Perry,  2  Bailey,  iSi. 

346.  If  the  clerk  of  a  school  district  wrongs 
fully  certifies  to  the  assessors  of  the  town  that, 
at  a  legal  meeting  of  the  school  district,  it  was 
voted  to  raise  a  sum  of  money,  and  the  assessors 
thereupon  assess  the  ssme,  a  person  arrested  for 
not  paying  the  tax  cannot  maintain  trespasii 
against  the  clerk,  the  injury  being  but  a  remote 
consequence  of  his  act.  Toft  v.  MetcaJf,  11  Pick. 
456. 

347.  It  is  only  where  the  damages  recovered 
include  the  value  of  the  article,  for  the  taking  of 
which  the  action  was  brought,  that  the  chattel  is 
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tnuiiferred  by  opention  of  Uw,  and  the  propertj 
therein  vested  in  the  tresputer.  LoamiM  v.  Green, 
7  Greenl.  386. 

348.  Therefore  where,  in  in  action  of  trespiM 
for  breaking  and  entering  the  plaintiff '■  eloae, 
and  cutting  down  and  carrying  away  divers  tim« 
ber-trees,  the  plaintiff  attached  the  timber,  and 
took  it  into  his  owi^  possession  as  reclaimed  by 
himself,  the  defendant  confessed  the  trespass, 
and  the  plaintiff  entered  a  formal  abandonment 
of  so  much  of  the  action  as  related  to  the  carry- 
ing away  of  the  timber,  and  proceeded  for  dam- 
ages for  breaking  and  entering  his  close  and 
prostrsting  his  trees,  for  which  he  had  mdgment 
for  nominal  damages  only,  it  was  held,  that  by 
this  judgment  the  title  to  the  timber  was  not 
changed,  ib. 

349.  An  action  for  recovery  of  treble  damages, 
under  the  1st  section  of  the  act  of  Vermont  «« to 
prevent  trespasses,"  &c.,  is  within  the  5th  sec- 
tion of  the  statute  of  limitations,  and  mast  bear 
tlie  minnte  there  required.  Baioen  v.  FulUr^  8 
Tyler,  86. 

350.  An  action  of  trespass  will  lie  before  a 

{'ustice  of  the  peace  for  trespass  committed  on 
ands ;  but  the  plaintiff,  in  such  action,  can  re- 
cover single  damages  only.  Pmpin  v.  RmtlU,  S 
Mis.  28. 

351.  Where  the  defendant  pleaded  not  guilty 
and  justification  to  an  action  of  trespass,  charged 
to  have  been  '*  with  force  snd  arms  unlawfulW  '* 
committed,  the  jury  found  the  ^*  defendant  guiUy, 
as  the  plaintiff  in  declaring  has  alleged,  and  as- 
sess damages,"  dbc.,  held,  that  the  verdict  was 
insufficient,  in  not  covering  the  issues.  Hanly 
V.  lAvin^  5  Ham.  227. 

352.  A  plaintiff  in  trespass  may  elect  to  bring 
either  a  joint  or  several  action  against  joint  tres- 
passers, and  may  have  separate  verdicts  and 
judgments,  but  only  one  satisfaction.  Wright  r. 
LaUirop^  2  Ham.  33.  Hawkins  v.  Hatton,  1  N. 
db  M.  318. 

353.  Where  the  injury  is  the  immediate,  direct 
consequence  of  the  act,  whether  done  wilfully 
or  by  negligence,  tresiMss,  and  not  case,  is  the 
remedy.     Coat  v.  Mark,  2  Ham.  169. 

354.  In  trespass  m  et  armit,  the  jury  are  not 
restricted,  in  awarding  damages,  to  the  mere  pe- 
cuniary loss,  but  may  give  exemplary  damages. 
Duncan  v.  Sudcuf^  I  Dev.  6l  Bat.  440. 

355.  In  an  action  of  trespass  for  mesne  profits, 
against  a  bona  fids  purchaser,  he  may  be  allowed, 
in  mitigation  of  damages,  the  value  of  permanent 
improvements  made  in  good  faith,  to  the  extent 
of  the  rents  and  profits  claimed  by  the  plaintiff. 
Jackson  V.  Loomis^  4  Cow.  168. 

356.  In  trespass  for  a  malicious  abuse  of  pro- 
cess and  sale  of  the  plaintiff's  property,  the 
plaintiff  may  recover  ezeroplary  damages,  thouffh 
the  process  was  not  intended  for  him.  M'Brtde 
V.  M'Langhlin^  5  WatU,  375. 

357.  In  an  action  of  trespass  for  demolishing 
certain  dwelling-houses,  it  was  held  incompetent 
for  the  defendant  to  prove,  in  mitigation  of  dam- 
ages, that  they  were  occnpied  as  houses  of  ill 
fame.    Johnson  v.  FanosUj  7  Greenl.  370. 

358.  In  an  action  of  trespass,  vi  st  ormie,  the 
plaintiff  is  entitled  to  recover  the  value  of  the 
goods  taken,  and  damages  for  the  injury  done  in 
taking  them  ;  and  a  recovery  in  this  action  is  a 
bar  to  an  action  of  trover  for  the  same  goods, 
Johnson  v.  Parker^  1  N.  dc  M.  1. 

359.  In  Ohio,  in  trespass  for  assault  and  battery, 
and  false  imprisonment,  if  the  damages  found 
are  under  ^ve  dollars,  the  plaintiff  cannot  re- 
cover any  costs.    Bsli  v.  BaUs^  3  Ham.  380. 


360.  Trespass,  not  case,  hi  the  remedy  for  aa 
immediate  damage  occasioned  by  intentiomSy 
tearing  away  a  dam,  authonxed  to  be  bailt  vpoa 
a  navigable  stream.  IFi/sen  t.  Smithy  10  Wend. 
324. 

361.  In  trespass  for  enticing'  away  a  slsve,  the 
jury  are  authonxed  to  give  *^  smart  noaey." 
Tyson  v.  Ewing^  3  A.  K.  Manh.  185. 

362.  In  trespass  for  taking  a  slave,  under  the 
plea  of  «*  not  guilty,"  the  defendant  may  prove,  ia 
mitigation  of  damages,  that  the  title  to  the  dave 
was  in  himself,  and  that  he  took  it  by  virtae  oft 
warrant  from  a  Justice.  Ballmrd  t.  Le«sett,5  Cdl, 
631. 


VI.  Pleadings  and  Ewidenes  in  Real  Jktimu. 

363.  A  declaration  in  tiespuM,  comoteDcing 
**for  that  whereas,"  dbc.,  is  nnd,  on  special  de- 
murrer; bnt  after  verdict  these  words  will  be 
rejected  as  surplusage.  Csllicr  t.  MsuUon,  7 
Johns.  109. 

364.  The  word  ^  wilfVilIy,"  in  the  Vermoattref- 
pass  act,  is  not  synonymous  with  **  voluntarilj," 
but  implies  a  tort  or  wrong.  Savage  v.  7U/ar, 
Brayt.  223. 

365.  Trespass  cannot  be  justified  on  the 
ground  of  mistake  merely.  Hohart  v.  Heggdf 
3  Fairf.  67. 

366.  A  declaration  in  trespasa,  whick  does  ad 
allege  that  the  plaintiff  has  property  in  the  thinf 
taken,  is  bad,  on  demurrer.  BUe  v.  Lsng^S 
Rand.  457. 

367.  Where  there  are  several  tenants  in  com- 
mon, who  do  not  all  join  in  the  trespass,  the  Don- 
joinder  must  be  pleaded  in  abatement,  and  caa- 
not  be  taken  advantage  of  at  the  trial.  Bmhsf 
son  V.  Hodges^  6  Johns.  108.  Bradssh  v.  8tkm^ 
8ib.  151. 

368.  A  trespasser,  without  color  of  title,  can 
only  count  on  his  own  and  no  prior  posseaBion 
Winn  V.  WUkiie,  5  J.  J.  Marsh.  521. 

369.  In  trespass  to  try  titles,  the  plaintiff  miiit 
prove  an  actual  trespass  by  the  defendant,  to  en- 
able him  to  maintain  the  action.  Uadtnessi  r. 
Sims,  2  Bailey,  81. 

370.  In  trespass,  after  a  defendant,  in  his  plea, 
has  confessed  himself  gnilty  of  the  trespaai,  he' 
cannot  justifv  by  setting  up  title.     Dnrku  ▼• 
Vamum^  1  Root,  410. 

371.  Under  a  plea  of  title,  in  trespsss  fssn 
dmusum  Jregit,  by  statute,  (1  R.  L.  390,)  the  de- 
fendant may  prove  that  the  plaintiff  bad  not  pot' 
session  or  title.  Marsh  v.  Berry^  7  Cow.  344. 
Murray  v.  Webster ^  5  N.  Hamp.  ^1. 

372.  In  an  action  of  trespass,  tlie  deft-ndant 
may  offer  as  many  titles  to  the  land  in  diapvte 
as  he  pleases,  and,  if  they  all  fail  him,  he  may 
resort  to,  and  depend  upon,  his  posnessoiy  Hfbt 
Mackay  v.  Reynolds^  2  Bay,  474.  Strange  J.  P^ 
ham,  2  ib.  429. 

373.  A  declaration  in  trespass,  for  hreekmf 
plaintiff  *8  close,  and  cutting  and  taking  away  hie 
grain,  grass,  dbc,  is  sufficient,  without  alle^ 
the  quantity  and  valoe  of  each  article*  r'* 
Dyk  V.  Dodd,  1  Halst.  129. 

374.  In  trespass  fuare  damsum^  to  a  plea  of 
liberum  tenemtntuMy  the  plaintiff  mast  reply 
either  by  ttmversing  the  title  set  op,  w,  by  admit- 
ting the  source  of  the  derivative  title,  ittte  a 
title  in  himself  paramount  to  that  of  the  defend- 
ant.    Hyatt  V.  Wood,  4  Johns.  150. 

375.  Proof  of  legal  seixin  is  sufficient  pnM« 
fads  proof  of  possession.  JTsanis^  fwreksM 
V.  CaU,  1  Mass.  483. 

976.  In  an  action  cf  tiespaas,  in  a  ylkm^i**^ 


TRESPASS. 


MS 


gaiHjr,  the  defendant  may  proTe  a  prior  poaaea* 
■ion,  in  the  place  where,  Slc.  Baker  v.  Ptarce^ 
A  Har.  A  M'Hen.  502. 

377.  The  defendant,  in  an  action  of  treipaat 
fvara  e/aaincm,  haTing  made  out  no  title,  poa- 
aeaaion  by  the  plaintiff  will  josti^  a  verdict  in  his 
fiiTor.     Brandon  ▼.  Grimluy  1  N.  &;  M.  356. 

378.  In  an  action  of  treipaaa  ^[ttart  dausum^ 
there  was  a  plea  of  lihwum  tenenuntam^t  and 
a  Terdiet  for  the  plaintiff;  hot  the  plaintiff  waa 
held  not  to  be  entitled  to  a  writ  of  hob,  foe,  pos. 
ib.  2  N.  &;  M.  382.  But  see  SumUr  v.  Lehie, 
Const.  Rep.  102. 

379.  In  trespass  quart  elaunLm  fregii,  an  inof- 
fioial  private  surrej  is  admissible  to  show  the 
extent  of  defendant's  possession.  Augkmhough 
T.  Jokngton,  4  Teates,  317. 

380.  In  trespass  quare  elansum  frtgit,  plea  of 
Uherum  Unementumy  and  issue  thereon,  evidence 
of  paramount  title  in  either  party  is  admissible, 
as  also  records,  plots,  and  P^P^rs,  bearing  upon 
the  question  of  possession.  tFUsant  v.  BiAj  ] 
Dana,  7. 

381.  In  treapass  to  try  titles,  by  a  tenant  in 
eommon,  a^inst  a  co-tenant  rightfully  in  posses- 
sion, the  defendant  may  show,  in  defence,  that 
the  title  of  the  plaintiff  has  passed  from  him  to 
a  stranger,  although  not  claiming  under  such 
•truger.    Jones  v.  Perking j  1  Stew.  512. 

382.  In  trespass,  a  replication  merely  of  de 
injuria^  dbc.,  to  a  plea  of  lihemm  tensmenlumf  is 
bad.    Hyatt  v.  JVood^  4  Johns.  150. 

383.  In  trespass  quare  clausam  fregit^  it  is 
necessary  to  prove  the  abuttals  of  the  close,  as 
stated  in  the  declaration;  but  the  abuttals  are 
Bot  to  be  construed  strictly.  If  heeler  v.  RaweU, 
6  N.  Hamp.  215.  Hogmire  v.  M'Coy,  2  Har.  dc 
J.  351.    Hooker  v.  Hieock,  2  Aik.  172. 

384.  Thus,  where  a  close  was  described  as 
abutting  southerly  on  W.'s  land,  it  was  held, 
that  this  did  not  imply  that  it  was  abutting  all 
the  way  southerly  on  W.*s  land.  JfkeeUr  v.  Anp- 
cU,  6  N.  Hamp.  215. 

385.  A  apecial  findmg  of  a  jury  will  not 
remedy  the  defect  in  a  declaration  in  which  the 
description  is  too  general.  Frean  v.  Cruikekanks^ 
SM'Cord,  84. 

386.  A  defendant,  who  pleads  liberum  tenemen- 
turn  to  a  declaration  in  trespass  quare  cZatauni, 
■etting  out  the  close  by  abuttals,  sustains  his  de- 
fence, if  he  shows  title  to  that  portion  of  the  close 
wher^  the  trespass  is  alleged  by  the  plaintiff  to 
have  been  committed.  Rick  v.  Riek,  16  Wend. 
663.    PleaseUe  v.  Wadleifk,  5  N.  Hamp.  317. 

387.  In  trespass,  premises  are  sufficiently  de- 
scribed as  *(  the  clo^  of  the  plaintiff,  situate, 
lying,  and  being  in  A,"  naming  the  town.  Rice 
V,  Hatkaway,  Brayt.  231. 

388.  In  trespass  quare  daueum  fregit^  the  dec- 
laration was  general,  without  naming  the  dose 
or  specifying  abuttals.  The  defendant  pleaded 
Ukerum  ten^wuntum^  upon  which  the  plaintiff 
took  issue  instead  of  new-assigning.  Held,  that 
the  defendant  verified  his  plea  by  showing  title 
to  any  lands  in  the  town  where  the  premises  are 
alleged  in  the  declaration  to  be  aituated.  AuMtm 
T.  Morse,  8  Wend.  476. 

389.  Such  rule,  however,  does  not  entitle  a 
defendant  to  a  verdict,  who,  under  a  proviso  in 
the  justice's  act,  (New  York  Laws  of  1824,  p. 
983,)  attempto  te  show  that  the  plaintiff  had  not 
^sseasion  of  a  title  to4he  locus  in  quo  by  proving 
,litle  to  lands  generally  in  third  persons  in  the 
Mune  town.    EiUcs  v.  Boyer^  8  ib.  503. 

390.  To  enable  a  defendant  to  avail  himself 
#f  the  bene^t  qf  4hat  previao,  lie  eho^  oiiiflot, 
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before  the  justice,  to  the  generality  of  the  descrip- 
tion of  the  premises,  ib.  Where  a  plea  of  title 
is  interposed  before  a  justice,  the  plaintiff  may 
new-assign,  notwithstanding  the  provision,  in  the 
9th  section  of  the  act,  that,  on  the  trial  in  the 
common  pleas,  he  shall  declare  for  the  same 
cause  of  action,  ib. 

391.  The  ancient  rule,  in  trespass  quare  cLau' 
sumfregityi}ie.t,  where  the  declaration  is  general, 
without  giving  the  name  or  abuttals  of  the  close, 
and  the  defendant  pleads  that  the  close  is  his 
soil  and  freehold,  the  defendant,  unless  there  be 
a  new  assignment,  must  have  a  verdict  in  his 
favor  if  he  prove  a  title  to  any  land  in  the  aame 
township,  is  applicable  to  a  case  originally 
commenced  before  a  justice  of  the  peace,  and 
the  plaintiff,  under  a  general  description  in  the 
declaration,  has  not  the  power  to  select  the  place 
to  which  the  evidence  shall  be  confined,  ^llelt 
V.  PulUn,  7  Halst.  357. 

392.  In  trespass  quare  elausuMj  the  plaintiff 
alleged  several  trespasses  on  several  closes  at 
different  times,  and  the  defendant  pleaded  that 
the  several  closes  were  one  and  the  same  close, 
and  that  it  was  his  freehold,  &c.  This  plea  is  bad : 
the  defendant  should  have  justified  as  to  all  the 
closes,  or  have  denied  the  trespasses  as  to  all  the 
closes  except  one,  and  justified  as  to  that.  «Ysv- 
ins  V.  Keeler,  6  Johns.  63. 

393.  In  trespass  quare  dausumy  if  the  plaintiff 
cannot  prove  the  trespass  in  the  locus  in  quOy  he 
must  at  least  show  it  to  have  been  committed  on 
some  enoiosed  or  cultivated  ground  belonging  to 
himself.     Smitk  v.  Wilson^  1  Dev.  &  Bat.  40. 

394.  In  trespass  for  breaking  a  close  and  de- 
stroying a  mill-dam,  evidence  of  trespass  commit* 
ted  on  a  part  of  the  dam  without  the  close  wae 
held  to  be  inadmissible.  White  v.  Jlfoseley^  5 
Pick.  230. 

395.  In  trespass  quare  cUtunm,  the  defendant 
took  defence  for,  anid  located  on  the  plots,  a  tract 
of  land  called  A,  including  the  tract  called  B,  on 
which  the  trespass  was  alleged  to  have  been 
committed,  and  which  last  tract  the  plaintiff  lo- 
cated on  the  plots.  He  also  located  lot  No.  3351, 
but  did  not  counter-locate  the  location  made  by 
the  defendant.  The  defendant  read  in  evidence 
the  grant  A,  **  beginning  at  the  end  of  the  second 
line  of  lot  No.  3351."  Held,  that  it  was  not 
necessary  for  him  to  produce  the  grant  of  lot  No. 
3351,  to  prove  its  location,  and  the  beginning  of 
A.     Tomlinson  v.  Rixor,  2  Har.  ^  J.  444. 

396.  In  tiespass  quare  dausumy  in  Marvland, 
it  was  held  unnecessary  to  produce  the  plots  in 
evidence,  where  the  defendant  had  notice  of  the 
execution  of  the  warrant  of  re-survev  ;  but  the 
plaintiff  may  prove  the  trespass  noted  upon  the 
plots  by  witnesses.  Trammdl  v.  Hook^  1  Har. 
A  MHen.  259. 

397.  A  deed  eonveving  part  of  a  tract  of 
land  cannot  be  given  in  evidence,  in  an  action 
of  trespsss  quare  dausuniy  where  defence  is  taken 
on  the  plots  returned  in  the  case,  unless  such 
deed  is  located  on  the  plots.  PotHnger  v.  HaU^ 
4  ib.  349. 

398.  Where  A  has  been  in  possession  of  two 
farms  for  40  years,  and  loses  one  of  them  in  an 
action  of  ejectment,  of  which  possession  is  de- 
livered to  the  plaintiff  in  ejectment  generally, 
without  apecification  of  metes  and  bounds,  in  an 
action  of  trespass  quare  clausum  sgainst  A,  fof 
entering  upon  the  farm  lost  by  him,  be  may  show 
that  the  locus  in  quo  is  a  part  of  the  farm  still  re- 
tained bv  him,  and  not  a  portion  of  that  lost  by 
him.     Dewey  v.  Bordwell^  9  Wend.  65. 

999,  The  plaintiff  pioved,  by  a  witneee,that  he 
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Wfti  pretent  when  the  land  on  which  the  trei- 
pans  WB8  alleged  to  have  been  committed  was 
originally  located  or  taken  up,  and  that  it  was 
then  located,  as  it  now  is,  on  the  plots.  Held, 
that  the  evidence  was  admissible  to  prove  the 
original  beginning  and  location  of  the  tract. 
Hofmire  ▼.  M*Coy,2  Har.  &  J.  351. 

400.  The  allegation  in  the  declaration,  in  an 
action  of  trespass  quare  dausumt  that  the  •*  de- 
fendant  broke  and  entered  the  plaintiff's  close," 
is  a  sufficient  averment  of  possession.  Finch  v. 
J§lst<m,  2  Stew.  A  Port.  83. 

401.  In  an  action  of  trespass  quare  eJausum 
fregit^  for  taking  away  a  house,  evidence  that 
the  same  was  taken  away  by  the  plaintiff's 
consent  is  not  admissible  under  the  general  is- 
sue, ib. 

402.  In  trespass  quart  dausum^  &c.,  for  taking 
goods,  the  goods  should  be  specified  in  the  dec- 
laration.    Mayfield  v.  White,  1  Browne,  241. 

403.  In  trespass  for  entering  plaintiffs  close 
and  carrying  away  goods,  the  plaintiff  may  give 
the  value  of  the  goods  in  evidence,  though  he 
has  brought  replevin  for  the  same  goods,  if  the 
defendant  has  pleaded  property  in  that  action, 
and  it  is  still  pending.  Krider  v.  Lafferty,  1 
Whsrt.  303. 

404.  Where  a  count  alleged  that  defendant  vi  et 
amUs  broke  and  entered,  £c.,  and  vi  et  armis  com- 
mitted a  certain  trespass  on  a  chattel  there  beinff, 
on  special  demurrer,  that  the  close  was  not  u- 
leged  to  be  the  plaintiff's,  held,  that,  as  there 
appeared  sufficient  in  the  count  to  suAain  tres- 
pass to  the  chattel,  the  breach  and  entry  might 
be  considered  as  surplusage,  the  defective  state- 
ment of  which  would  not  vitiate.  Haioley  v. 
Clerk,  2  Tyler,  20. 

405.  In  trespass  mtare  daugum  fregti,  brought 
in  the  common  pleas,  because  the  defendant 
pleaded  title  in  the  justice's  court,  the  defendant 
ts  confined,  in  the  common  pleas,  to  his  plea  of 
title,  which  admits  the  trespass.  And  if  he  pleads 
the  general  issue,  the  court  should  confine  him 
to  his  plea  of  title,  and  not  require  the  plaintiff 
to  prove  the  trespass.  Marsh  v.  Berry,  7  Cow. 
344. 

406.  In  trespass  for  mesne  profits,  founded  on 
a  recovery  in  ejectment  by  default  ^against  the 
casual  ejector,  the  plaintiff  must  prove  an  actual 
entry  and  possession  of  the  lands ;  but  it  is  not 
indispensable  to  show  a  writ  of  possession  exe- 
cuted.   Jaeksan  v.  Combs^  ib.  36. 

407.  In  such  action,  the  defendant  cannot  set 
up  any  matter  of  defence,  admissible  in  the  origi- 
nal action,  ib. 

408.  In  trespass  quare  datuum  fregit,  et  de 
bonis  asportavit,  a  plea  justifving  the  breaking 
and  entering  only,  is  sufficient.  Hemdon  v. 
Bardett,  4  Fort.  481. 

^  409.  The  plea  of  Uherum  tenementum  admit- 
ting the  possession  and  the  trespass  charged  in 
the  plaintiff's  pleadings,  the  plaintiff  is  entitled 
to  a  verdict,  though  only  for  nominal  damages. 
Carutk  V.  jfUen,  2  M'Cord,  226. 

410.  In  trespass  to  try  titles,  a  defendant  may, 
under  the  general  issue,  give  in  evidence  a  lease 
from  one  under  whom  the  plaintiff  claims,  exe- 
cuted prior  to  the  conveyance  to  the  plaintiff. 
Anderson  v.  Harris,  1  Bailey,  315. 

411.  In  trespass  quare  dausum,  a  right  of  way 
over  the  dose  may  be  shown  by  the  defendant 
nnder  the  general  issue.  9troui  r.  Berry,  7  Mass. 
5RW. 

412.  Or  soil  and  freehold  in  himself  Jlfimii- 
mot  V.  Rogers,  1  ib.  159. 

'    413.  One  sued  fi>r  trespass  for  entering  a  close 


must  plead  specially  the  permission  of  inotber. 
Stambaugh  v.  HoUabaugh,  10  S.  &  R.  357. 

414.  In  trespass  for  breaking  the  plaintiff*! 
dose,  and  carrying  away  stone,  a  plea  of  jastifi* 
cation  under  the  act  of  congress  for  constructing 
a  national  road  mast  aver  and  set  forth  the  fkcti 
that  constitute  the  necessity  for  such  an  invaaion 
of  private  right,  or  it  is  bad.    FuUon  v.  MoHakan, 

4  Ham.  426. 

415.  A  license  to  enter  cannot  be  given  in  eri- 
dence,  under  the  general  issue,  in  trespass  quart 
dausum,  but  must  be  pleaded.  Gambling  v. 
Prince,  2  N.  dc  M.  138. 

416.  In  trespass  quare  dausum,  proof  of  a  ]eaa« 
will  not  support  a  justification  under  a  licenfe. 
Johnson  v.  Carter,  16  Mass.  443. 

417.  The  defendant,  in  an  action  of  tresptsi 
quare  dausum,  justified  nnder  the  license  and 
authority  of  A,  who  was  alleged  to  be  **  the  trae 
and  lawful  owner  of  the  land,  and  was  lawfnllj 
seized  and  possessed  thereof.**  In  support  of 
such  plea,  he  offered  in  evidence  a  mortgage 
deed  from  B,  the  grantee  of  C,  under  whom  botli 
parties  claimed,  to  A,  after  the  expiration  of  the 
law  day,  but  before  foreclosure,  and  also  before 
any  surrender  of  the  mortgaged  premises  to,  or 
possession  by,  A.  It  was  held,  that  such  evidence 
was  admissible.     Clark  v.  Beach,  6  Conn.  354. 

418.  A  executed  a  deed  to  B  for  a  parcel  of 
land,  on  which  was  a  quantity  of  fence  raiis, 
which  A,  after  the  deed,  removed  B  brought 
an  action  of  trespass  against  A,  for  taking  and 
carrying  away  the  rails,  and  A  defended  himself 
under  a  plea  of  license,  and  proved  that  B  told 
him,  before  the  deed  was  executed,  that  he  woald 
afterwards  give  him  lesve  to  remove  the  raili 
whenever  he  should  request  him.  The  testimony 
was  held  admissible.  Gibson  y.  Kephart,  3  Har. 
dc.  J.  439. 

419.  Trespass  for  cutting  timber.  The  defend- 
ant gave  in  evidence  the  following  letter  from 
the  plaintiff:  — "  I  will  consent  to  your  taking 
my  timber  upon  the  terms  proposed  in  yoar  let- 
ter, but  restricting  you  to  that  which  has  been 
injured  by  fire,  in  the  first  place,  and  preferring 
that  you  should  begin  between  B's  lot  and  tiie 
creek,"  &c.  Held,  that  this  was  a  mere  licenie, 
and  revocable,  and  not  an  agreement ;  that, 
therefore,  cutting  timber  after  revocation  wonld 
be  trespass  ;  and  that,  if  tlie  license  was  founded 
on  any  proposition  of  the  defendant,  so  at  to 
make  it  a  contract,  then  it  was  incumbert  on 
the  defendant  to  show  it.  TiUotson  v.  Presto^  1 
Johns.  285. 

420.  The  defendant,  in  an  action  quart  dee- 
sum,  \uai\Bed  under  the  license  and  anthoritjof 
A,  who  was  alleged  to  be  «« the  true  and  lawfal 
owner  of  the  land,  and  was  lawfully  seized  and 
possessed  thereof,"  and,  in  support  of  such  plett 
ofi[ered  in  evidence  a  mortgage  deed  from  B  to 
A,  the  law  day  having  expired,  and  the  mort- 

Sagee  being  in  possession.     Held,  that  such  eri- 
ence  was  admissible.     Ctark  r.  Beach,  6  Cons- 
142. 

421 .  In  an  action  of  trespass  by  heirs  for  taking 
and  carrying  away  timber,  it  is  no  defence  that 
the  former  owner,  in  his  lifetime,  gave  the  defend* 
ants,  verbs lly,  as  long  a  time  as  they  might  choose 
to  have  to  carry  away  the  timber.  Putney  r.  Dejf^ 
6  N.  Hamp.  430. 

422.  In  a  complaint  under  statute  of  Maine  of 
1821,  o.  33,  against  one  for  catting  trees  on  bnfl 
not  his  own,  it  is  material  to  allege  that  it  wai 
without  the  consent  of  the  owner.    HsWt  e>^ 

5  Greenl.  409. 

4S3.  In  tnspau  fiMrs  damtum^  evidenoe  oft 
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lease  will  not  nipport  a  plea  of  a  licenae.    JoAn- 
ton  V.  Carter y  Id  Mass.  443. 

424.  In  an  action  of  trespass  quart  dausum^ 
the  allegations,  in  the  plea  of  title,  that  title  was  in 
defendant's  debtor  on  the  15th,  and  that  defend- 
ant  attached  on  the  16th ;  that  execution  was 
levied,  (there  being  no  averment  that  it  was  in 
life ;)  that,  by  reason  of  such  levy,  defendant  be- 
came seized  and  possessed,  (the  prior  averments 
not  necessarily  implying  seizin ;)  were  held  bad. 
Gltason  v   Howard^  Brayt.  190. 

425.  And  where  there  were  two  counts,  and 
Trespasses  in  each,  laid  at  different  times,  plea 
that  defendant  was  seized,  &c.,  at  the  time  when 
the  trespass  is  alleged,  &c.,  is  insufficient,  ih. 

426.  A  defendant,  in  trespass  quare  clausum^ 
Aannot  defend  himself  by  showing  an  elder  out- 
Handing  patent,  unless  there  is  a  privity  between 
the  defendant  and  the  outstanding  patentee.  Oto- 
ings  V.  Gibson,  2  A.  K.  Marsh.  515. 

427.  In  trespass  for  mesnt  profits,  the  defend- 
ant is  precluded,  by  the  plaintiff's  recovery  in  a 
former  action  of  ejectment,  from  disputing  his 
title.  M*Cready  v.  The  Cfuardians,  ^c,  9  a.  &, 
R.  94. 

428.  In  an  action  of  trespass  for  removing  the 
plaintiff's  house  from  his  close,  it  appeared,  that 
the  house  was  removed  and  found  on  the  land 
of  the  defendant,  and  occupied  by  him.  Held, 
that,  under  the  plea  of  **  not  guilty,"  the  pre- 
sumption was,  that  the  defendant  removed  the 
house,  and  that  the  burden  was  on  him  to  show 
the  contrary.  Finch  v.  Alston,  2  Stew.  6l  Port. 
83. 

429.  Under  the  New  York  statute  of  sess.  31, 
c.  204,  §  7,  the  defendant  in  trespass,  before  a 
iustice  of  the  peace,  has  three  grounds  of  de- 
fence, viz.,  title  in  himself,  title  m  a  third  per- 
son, and  possession  out  of  the  plaintiff.  Doug' 
loss  V.  Valeniinty  7  Johns.  273. 

430.  Where,  in  an  action  of  trespass  quare 
dausum  frtgit,  brought  before  a  justice  of  the 
peace,  the  de^ndant  pleads  only  the  general 
issue,  evidence,  in  the  court  of  common  pleas, 
that  the  plaintiff  was  not  possessed  of  the  land, 
is  precluded  by  the  statute  of  1783,  c.  42,  §  2. 
Lynch  v.  Rosseter,  6  Pick.  419. 

431.  After  a  plea  of  title  in  trespass,  before  a 
Justice,  in  New  Jersey,  the  defendant  cannot  plead 
the  general  issue  in  the  supreme  court,  and  give 
notice  of  special  matter,  but  must  rely  on  his 
plea  of  title.    Westervdt  v.  Merenus,  2  Penn.  693. 

432.  In  New  Jersey,  a  justice  of  the  peace  has 
jurisdiction  of  an  action  of  trespass  quare  dausum 
/regit,  for  cutting  down  trees,  and  growing  grass, 
and  digging  up  and  removing  the  soil.  Gregory 
V.  Kanouse,  6  Halst.  62. 

433.  Where  a  count  for  trespass  to  real  prop- 
erty contained  also  an  allegation  for  personal 
injliries,  it  was  held,  that  the  plaintiff  might  re- 
cover for  the  latter,  although  he  could  not  sus- 
tain an  action  for  trespass  to  the  real  estate. 
Wright  V.  Chandler,  4  Bibb,  422. 

434.  In  an  action  of  trespass  quare  dausum, 
where  the  plaintiff  claimed  to  have  taken  pos- 
session of  certain  unappropriated  land,  by  stak- 
ing it  out  and  erecting  buildings  thereon,  upon 
which  land  the  defendant  entered,  it  was  held, 
that  evidence  was  admissible  to  show  that  this 
was  the  usual  mode  of  taking  possession  of  such 
land  in  the  town  where  it  lay,  and  that  it  was 
acquiesced  in  by  the  town.  Cook  v.  Rider,  16 
Pick.  186. 

435.  Where,  in  trespass  quare  dausum  /regit, 
the  question  turned  upon  tne  nature  and  dura- 
tion of  the  plaintiff's  possession  of  the  land,  it 


was  held,  that  evidence  of  the  allegations  in  the 
writs  in  former  suits  against  him,  brought  for  the 
benefit  of  the  present  defendant,  in  which  h^ 
was  charged  as  a  disseizor,  was  admissible,  in 
connection  with  other  circumstances,  to  show 
knowledge,  on  the  part  of  the  defendant  and  his 
grantors,  of  the  nature  and  extent  of  the  plain- 
tiff's claim.     Robison  v.  Swett,  3  Greenl.  316. 

436.  A,  having  contracted  to  purchase  lands  of 

B,  paid  part  of  the  purchase  money,  but  titles 
were  never  made.    A  gave  the  land  to  his  son, 

C,  who  went  into  possession.  Held,  that  his 
possession  was  adverse  both  as  to  A  and  B,  and 
that  declarations  by  A,  subsequent  to  the  gifl  to 
C,  that  he  did  not  hold  adversely  to  B,  were  in- 
admissible in  an  action  of  trespass  by  B  against 
C.     Hunter  v.  Parsons,  2  Bailey,  59. 

437.  In  South  Carolina,  in  an  action  of  tres- 
pass to  try  titles,  the  landlord  may,  by  leave  of 
the  court,  be  made  a  co-defendant  with  his  ten- 
ant, to  defend  his  title ;  but  the  court  has  no  au- 
thority to  dismiss  the  original  wrong-doer,  and 
substitute  a  stranger  in  his  stead,  without  the 
consent  of  the  party  injured.  Evans  v.  Hinds, 
2  Hill,  S.  C.  527. 

438.  In  trespass  to  try  titles  against  a  tenant, 
the  real  owner  of  the  land  may,  under  leave  of 
the  court,  come  in  and  defend ;  but  the  plaintiff 
is  not  thereby  obliged  to  produce  any  other  evi- 
dence than  would  have  entitled  him  to  a  recovery 
against  the  original  defendant,  until  the  party 
coming  in  has  shown  a  title  out  of  the  defendant 
and  in  himself.     Crosby  v.  Floyd,  2  Bailey,  116. 

439.  In  trespass,  by  A  agamst  B,  i^r  taking 
out  of  his  possession  goods  sold  to  him  by  C,  B 
cannot  give  in  evidence  a  judgment  against  D 
(with  the  execution  thereon)  entered  by  confes- 
sion under  the  New  Jersey  revised  laws,  634, 
§  18,  in  an  action  instituted  before  a  justice  of 
the  peace,  and  without  such  an  affidavit  as  is 
required  by  the  act.  Sheppard  v.  Sheppard,  5 
Halst.  250. 

440.  Such  judgment,  though  valid  between 
the  parties,  has  no  operation  against  third  per- 
sons, not  even  in  mitigation  of  damages,  ib, 

441.  In  an  action  for  the  penalty,  under  the 
swine  act  of  New  Jersey,  the  appraisement  only 
goes  to  show  the  amount  of  damages,  and  is  not 
of  itself  the  foundation  of  the  action;  but  the 
proceedings  marked  out  by  the  statute  must  be 
set  out  and  proved.  Pat.  324.  Boyle  v.  Lindley^ 
1  Penn.  250.  Jessop  y.  Sharp,  ib.  344^ 

442.  In  trespass  for  taking  oysters  from  tho 
river  where  the  plaintiff  haa  planted  them,  the 
defendant  cannot  show,  under  the  general  issue, 
that  the  river  was  a  public  river,  and  that  it  wfM 
lawful  for  all  citizens  to  take  them;  but  that 
matter  must  be  pleaded  specially.  Shreves  v 
Liveson,  ib.  247. 

443.  The  defendant  in  trespass  for  mesne 
profits,  aAer  a  recovery  against  htm  in  eject 
ment,  cannot  plead,  in  bar  of  the  action,  that  the 
rents  and  profits,  dsc,  do  not  exceed  the  value  of 
his  improvements,  unless  such  value  had  been 
assessed  under  the  direction  of  the  court  that 
rendered  judgment  in  the  action  of  ejectment. 
Chesround  v.  Cunningham,  3  Blackf.  83 

444.  An  award,  fixing  a  boundary,  uu.not  be 
evidence  in  an  action  of  quare  dausum,  Dran% 
y.  Hodges,  1  Har.  &.  M'Hen.  262. 

445.  Where  appraisers,  chosen  by  the  parties, 
certified  the  damages  in  trespass,  it  was  held, 
that  such  certificate  might  be  given  in  evidence  in 
an  action  for  such  trespass,  the  apprsisers  them- 
selves having  been  botn  first  examined.  Cram 
y.  Sayre,  1  Halst.  110. 
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446.  Fbcts  ftiid  eireamstuiees  sre  idmiiible  m 
eTidenee,  in  an  action  of  treapaaa  f««re  eimwtumj 
hj  waj  of  Diitigmtton,  which  were  the  iodnee- 
ments  to  a  transaction,  eren  thon^  they  maj 
happen  to  involTe  character.  SAodeg  r.  BuncMj 
S  M  Oora,  66< 

447.  A  defrodant  pleaded  lihermm  fMUMCBfmi, 
in  A  B,  and  that  he  entered  as  servant  and  at 
the  command  of  A  B,  and  did  the  acts,  Ac. ; 
tnd  this  was  heM  a  good  answer.  DowUng  r, 
Hiekmmmy  4  Hajw.  170. 

448.  In  trespass  qumrt  dmumm^  and  for  taking 
timber,  where  the  defendant,  instead  of  pleai^ 
mg  a  jostiiicalion,  gives  notice  thereof,  the 
plaintiff  is  entitled  to  full  costs,  in  New  Torit, 
ahhongh  the  verdict  be  less  than  $50.  Radietf 
T.  Brice,  6  Wend.  539. 

440.  In  trespass  fuare  efausMm^  the  defendant 

Sve  in  evidence,  under  the  general  issue,  that 
» locms  in  pu>  was  a  private  road  belonging  to 
himself     Samnders  v.  fVUson,  15  ib.  338. 

450.  In  trespAss,  for  mesne  profits,  the  defend- 
ant may  give  anv  equitable  defence  in  evidence. 
Bwatt  V.  Gray,  6  WatU,  4^. 

451.  In  trespass  for  bresking  and  entering  the 
honse  of  the  plaintifT,  the  defendant  eanno^  un- 
der the  plea  of  not  guilty,  give  in  evidence 
matter  of  justification  or  excuse,  such  as  that  the 
breaking  and  entry  complained  of  were  by  virtue 
of  an  execution  issued  out  of  the  court  for  the 
trial  of  small  causes,  in  New  Jersey,  against  a 
third  person ;  but  such  matter  must  be  pleaded 
specially^    Csr^cm  v.  ffUson,  6  Halst.  43. 

458.  In  trespass  pure  efausum /regit,  against 
the  defendant,  for  passing  over  the  plaintiff's 
grounds,  and  affixtnfr  a  handbill  to  his  door,  the 
contents  of  the  handbill  are  a  proper  subject  for 
the  consideration  of  the  jury  in  the  estimation 
of  damages,  and  they  may  be  therefore  set  out  in 
the  declaration  and  proved.  Ogdem  v.  GibkonB. 
2  South.  516.    But  see  8.  C.  ib.^. 

453.  Trespass  for  entering  the  plaintiff's  close. 
Plea,  that  the  defendant  entered  to  Uke  his  corn 
growing  there,  which  had  been  distrained  by  the 
plaintiff  for  rent  due  from  a  third  person,  but 
which  com,  on  a  trial  of  the  right  of  property, 
had  been  adjudged  to  be  the  defendant's.  Held, 
that  the  plea  was  insufficient.  Chess  v.  Kelly,  3 
Blackf.  438.  ' 

454.  In  an  action  of  trespass  for  breaking  and 
entering  the  plaintiff's  clone,  and  cutting  and 
taking  away  a  large  quantity  of  his  timber-trees, 
it  is  not  competent  for  the  defendant,  in  mitiga- 
tion of  damages,  to  prove  that  the  estate  is  made 
more  valuable  by  his  labor  and  expense  in  open- 
ing the  forest  and  making  improvements.  Loomis 
V.  Green,  7  Greenl.  386. 

455.  In  an  action  of  trespass,  by  the  owner  of 
land  over  which  a  way  had  been  located  by  the 
court  of  sessions,  against  the  surveyor  who  made 
the  road,  the  former  was  not  permitted  to  take 
exceptions  to  the  regularity  of  the  proceedings 
of  said  court :  that  can  only  be  done  on  certiora- 
ri.    Baker  v.  Runnels,  3  rtirf  235. 

456.  Where  a  privity  is  shown  between  several 
defendants  in  trespass,  the  words  or  acts  of  any 
one  of  them  may  be  given  in  evidence  of  the 
trespass,  against  them  jointly.  BrongkUm  v. 
IFarrf,  1  Tyler,  137. 

457.  In  an  action  of  trespass  for  taking  and  de- 
Uiniug  &  ship,  it  was  held,  that  the  plaintiff  was 
entitled  to  give  in  evidence  a  process  in  replevin 
by  C,  a  third  person,  a  replevin  bond  by  D  and 
X,  as  sureties,  and  a  judgmc^nt  thereon  in  favor 
of  the  defendant,  and  to  prove  that  he,  the  plain- 
tiff, had  indemnified  thoae  sureties,  for  the  pur* 


pose  of  showing  that  he  became  liable  to  tkc 
defendant  for  the  amount  of  his  claim  against  C, 
and  that  this  sum  ought  to  he  the  rule  of  oasMgcs. 
Bird  V.  Clark,  3  Day,  272. 

458.  A  verdict  in  the  alternative,  in  an  action 
of  trespass,  is  no  ground  for  arrest  of  judgment 
Johnson  V.  Paektr,  1  N.  4b  M.  1. 

459.  In  actions  of  trespass,  the  court  will  not 
grant  rules  to  stay  waste.  Luds  v.  Daugktif,  6 
Halst  193. 


VII.  Pleadings  and  Evidenu  in  Personal  Aeiitas. 

460.  In  an  action  of  trespass,  neither  p«rty  eaa 
take  advantage  of  the  irregularities  of  thira  par- 
ties.    Gnignard  v.  Glover,  Harper,  457. 

461.  It  IS  not  materia]  to  state,  in  a  deckration 
in  trespass,  the  exact  day  on  which  the  injoiy 
was  committed,  if  it  is  proved  to  have  been  com- 
mitted prior  to  the  commencement  of  the  action. 
Caldwell  v.  Jnlian,  2  Rep.  Con.  Ct.  294. 

462.  In  trespass  for  acts  alleged  to  be  done 
between  certain  days,  if  the  plaintiff  proves  an 
act  done  between  those  days,  he  cannot  after- 
wards be  permitted  even  to  give  in  evidence  an 
act  before  the  first  day.  Peires  v.  Piektas,  16 
Mass.  470. 

463.  Where,  in  trespass,  the  second  eoont 
contained  a  positive  averment,  hut  the  first  stated 
the  injury  under  a  food  cam,  a  motion  to  arrett 
jndgment  will  not  be  granted.  Gordon  v.  Hoel^ 
Minor,  122. 

464.  An  indictment  for  forcible  trespass  most 
lay  the  offence  to  have  been  committed  in  tlie 
presence  of  the  owner,  and  with  violence.  SEsl« 
v.  Late,  2  Dev.  db  Bat  267. 

465.  Omission  of  ri  et  armis,  in  trespass,  b  sot 
bad,  except  on  special  demurrer.  JUggiat  v. 
Hayward,  5  Verm.  73. 

466.  The  words  et  it  armit  do  not  make  a  writ 
in  trespass;  a  writ  in  ease  may  contain  tbew 
words  as  surplusage.  P — r.  t.  Bogan^  %  Jl'Cord, 

OOD. 

467.  In  trespass  for  taking  and  carrying  avty 
certain  goods,  it  is  suflieient  to  aver  in  the  dec- 
laration that  the  goods  were  the  property  of  the 
plaintiff,  without  also  averring  that  they  were  in 
the  poasession  of  the  plaintiff  at  the  time  of  the 
taking.     Donaghe  v.  Roudebouohy  4  Manf  251. 

468.  In  trespass  for  taking  and  carrying  away 
a  quantity  of  poultry,  of  several  descriptions,  it  is 
not  necessary  to  state  how  many  there  were  of 
each  description,  the  collective  value  of  the 
whole  being  stated,  ih. 

469.  In  trespass  for  killing  cattle,  dedariaf 
that  they  were  «« his  *'  cattle  is  a  sufficient  aiser- 
tion  of  property  in  the  plaintiff.  Heath  v.  Cta- 
v>ay,  1  Bibb,  afe.     Smith,  v.  Hantoek,  4  ib.  282. 

470.  A  deed,  signed  and  sealed,  by  A  V|^ 
wife  only,  releasing  to  E.  their  claim  to  certain 
slaves,  with  a  reservation  that  they  should  be 
held  hj  B.  and  J.  W.,  as  trustees,  for  specified 
uses,  IS  not  sufficient  evidence  of  property  or 
possession,  in  the  persons  named  as  trusteeti  to 
enable  them  to  maintain  trespass  for  an  iDJorr 
done  to  such  slaves.  Kennedy  v.  Waller,  2  H. » 
M.  415. 

471.  In  trespass  da  honis  asportatis^  the  de- 
fendant cannot  show  property  in  a  stranger) 
though  it  is  otherwise  in  trover.  Jiikem  v.  Bwekj 
1  Wend.  466. 

472.  The  issue  on  the  ei  et  armis  in  trespiif  ja 
only  matter  of  form,  and  in  practice  nothiaf  ia 
ever  found  on  that  issue.  BumUn  v.  XHieAsaa,  1 
Blackf  56. 

478.  Tort-foasora  to  persoaaUy  cannot  pleaA 
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Mii-Joiiid«r  in  abatemeiii     JIpm  t.  Oliver^  9 
John*.  365. 

474.  In  actions  for  torts,  the  oefendnnts  may 
plead  teparately  or  jointly,  and  the  jary  may  find 
some  ^ilty  and  others  not.  Lansing  v.  Mamt- 
gomery^  ib.  382. 

475.  In  trespass  against  seyera]  defendants, 
who  jointly  plead  not  ^ilty,  one  of  them,  a^inst 
whom  there  is  no  eridenee,  may  be  aeqnitted, 
and  a  verdict  taken  aeainst  the  others.  Drake  r. 
Barrvmore,  14  ib.  IGdT 

476.  In  trespass  against  two  defendants,  they 
severed  in  their  pleas.  To  the  plea  of  one,  the 
plaintiff  demurred  generally,  and  judgment  was 
given  against  the  demurrer.  The  other  defend- 
ant pleaded  that  judgment  in  bar,  averring  that 
the  action  against  him  was  fbr  the  same  trespass. 
Held,  that  the  demurrer  did  not  estop  the  plain* 
tiff  from  replying  to  the  other  defendant,  going 
to  trial,  and  recovering  judgment.  Lansing  v. 
Mmagamery^  2  ib.  382. 

477.  Where  joint  trespassers  are  sued  sepa- 
rately, and  the  plaintiff  receives  or  discharges  the 
damages  against  one,  this  discharges  the  other, 
fbr  he  is  entitled  to  only  one  satisfaction.  Kniek- 
srhaeker  v.  Cclvet,,  8  Cow.  11 1.  Knox  v.  Worky  1 
Browne,  101. 

478.  A  recovery,  in  an  action  of  trespass,  is  a 
bar  to  all  trespasses  of  the  same  kina  prior  to 
the  date  of  the  writ.  Fidds  v.  Law,  3  Root, 
320. 

479.  A  trespass  committed  in  a  town,  which  is 
divided  befbre  suit  brought,  may  be  laid  as  in  the 
original  town.    RsnmuUt  v.  Croeken^  1  Caines, 

480.  Where,  in  trespass  ds  bonis  asp.^  the  venue 
has  been  changed,  on  the  usual  affidavit  of  the 
defendant,  the  plaintiff,  in  order  to  retain  it  as 
laid  by  him,  must  stipulate  to  give  material  evi* 
deuce  in  such  county.  Ross  v.  Lmom,  8  Johns. 
354. 

481.  In  trespass,  the  whole  circumstances  ac- 
companying the  act,  and  which  were  a  part  of 
the  res  gesUB^  may  be  proved,  in  order  to  show 
the  temper  and  purposes  with  which  the  trespass 
was  committed,  and  the  extent  of  the  injury.  Per 
Southard,  J.,  Ogden  v.  OMonSj  2  South,  b^. 

482.  If  the  defence  set  up  be  matter  of  excuse, 
as  contradistinguished  from  matter  of  justifica- 
tion, the  replication  of  de  il^ria  puts  the  ex- 
cuse in  issue.    Hyatt  v.  Wosd^  4  Johns.  160. 

483.  A  plea  of  justification,  in  trespass,  cannot 
be  objected  to  for  the  want  of  a  venue ;  the  place 
bein^  laid  in  the  declaration,  and  the  trespass 
justified  hetng  alleged  to  be  the  same  with  that 
complained  of.  Lndlimg  v.  Leateil,  2  Blackf 
163.  It  is  sufficient,  for  a  plea  of  iustification  in 
trespass,  to  justify  that  which  is  the  gist  of  the 
action ;  matters  merely  in  aggravation  need  not 
be  answered,  ib. 

484.  In  trespass,  on  plea  of  son  assatdi  demesne, 
and  replication  ds  injuria^  plaintiff  may  show  the 
assault  unnecessary  in  self-defence ;  but,  if  he 
would  justify  his  own  assault,  he  must  new-as- 
sign the  matter  of  justification.  EUi&t  r.  KH- 
HmHy  2  Verm.  470. 

485.  In  trespass  fbr  an  assault  and  battery,  a  re- 
plication, to  a  plea  that  the  plaintiff  made  the  first 
assault,  that  the  defendant  broke  open  the  dwell- 
ing-house of  the  plaintiff  and  beat  him,  and  that 
the  plaintiff,  in  defending  himself,  gently  laid  his 
hands  on  the  defendant,  which  was  the  same  as- 
sault in  th^  plea  mentioned,  with  a  verification, 
was  held  bad  fbr  uncertainty.  Sampson  v.  Henry, 
11  Pick.  379. 

466.  In  trespass  fbr  beating  a  slave,  a  justifica- 


tion must  be  pleaded  speeaally.    SmUh  v.  Han 
eoek,  4  Bibb,  222. 

487.  Upon  a  joint  plea  of  ^not  guilty,"  in 
trespass  vt  §t  mrmis  aninst  two  defendants,  for 
breaking  the  plaintiff *s  close  and  beatin|[f  his 
slaves,  Siey  cannot  give  in  evidence,  in  mitiga- 
tion of  damages,  a  license  from  the  plaintiff,  to 
one  of  them,  to  visit  his  negro  quarters,  and 
**  chastise  any  of  his  slaves  feund  acting  improp- 
erlv ;"  the  battery  beiiuf  committed  by  the  other 
defendant,  and  no  proofappearing  that  the  slaves 
beaten  had  acted  improperly,  mrown  v.  May,  1 
Munf.  288. 

488.  Plea  of  justification,  on  the  ground  of  de- 
Ibnce  of  possession,  is  overcome  by  evidence  of 
irritating  and  abusive  language,  by  the  defendant, 
for  the  purpose  of  exciting  an  affray.  Watrons  v. 
Steel,  4  Verm.  629. 

489.  In  trespass  for  killing  a  dog,  the  defend- 
ant's confession,  that  he  kilM  the  dog,  which 
assaulted  him  on  the  highway,  must  be  taken 
together,  and  amounts  to  a  justification.  Credii 
V.  Brotsn,  10  Johns.  365. 

490.  In  an  action  of  trespass,  for  the  illegal 
taking  of  goods  by  way  of  distress,  after  the  tres- 
pass is  proved,  evidence  may  be  admitted  of  the 
attendant  circumstances,  in  order  to  guide  the 
oourt  in  the  assessment  of  damages.  Romaine  v. 
J^orris,  3  Halst.  80. 

491.  In  an  action  of  trespass,  for  shooting  the 
plaintiff's  horse  on  parade,  evidence  of  the  de- 
fendant's disorderly  conduct  at  the  time  is  ad- 
missible.    TowUinson  v.  Booth,  2  Root,  32. 

492.  In  trespass,  for  the  arrest  of  the  plaintiff, 
on  a  charge  of  violating  the  Connecticut  statute 
fbr  the  due  observance  of  the  Sabbath,  it  was 
held,  that  the  conduct  of  the  plaintiff,  immedi- 
ately preceding  his  arrest,  was  admissible  to  show 
with  what  intent  the  plaintiff  was  riding  at  the 
time  of  th»  arrest,  the  act  being  lawful  or  unlaw* 
ful,  according  to  the  object  or  motive  of  the  party. 
Ward  V.  Oreen,  11  Conn.  456. 

493.  In  such  case,  the  defendant,  to  show  the 
arrest,  and  the  fact  that  it  was  pursued,  offered  a 
record  that  the  plaintiff  was,  upon  complaint  made, 
arrested,  and  brought  before  a  justice  of  the  peace, 
and  convicted  of  naving  unlawfully  travelled  on 
the  Sabbath.  Held,  that  such  evidence  was  ad- 
missible, t^. 

494.  Under  a  replication  do  injuria  to  a  justifi- 
cation of  a  beating,  as  master  of  a  ship,  the  plain- 
tiff may  show  that  the  punishment  wasexcessivo. 
Hannen  v.  Edes,  15  Mass.  347. 

496.  But,  under  a  replieation  de  injuria  to  a 
justification  as  an  officer  acting  under  a  writ,  the 
plaintiff  cannot  show  that,  by  breaking  an  onter 
door,  the  defendant  became  a  trespasser  oi^tniCto. 
Oystead  v.  Shed,  12  ib.  606.  See  Sampson  v. 
Henry,  11  Pick.  379. 

496.  In  trespass,  for  taking  the  plaintiff's  goods, 
it  is  no  defence,  under  theffeneial  issue,  that  the 
sale  by  which  the  plaintifToblnined  title  to  the 
goods  was  firandulent.  Harrison  v.  Daois,  9 
Stew.  360. 

497.  In  trespass,  Tot  unlawfully  entering  the 
plaintiff's  house  under  pretence  of  searching  for 
money  stolen,  the  plaintiff  may  give  evidence  of 
iniurv  to  character  thereby ;  and  it  is  immaterial 
whether  such  injury  be  alleged  or  not.  Anony- 
movs.  Minor,  52. 

498.  Where,  in  trespass,  two  defendants  plead 
the  general  issue  jointly,  any  separate  justifica- 
tion which  one  might    have  pleaded  is  gone 
Bradley  v.  Powers,  7  Cow.  330. 

499.  In  an  action  fbr  breaking  and  entering  the 
dwelling-house  of  the  plaintiff^  and  doing  othcf 
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he  cvnot  ghre  eriieac*  of  aa 
lit  apoa  hnHem     ff«/M«  y.  C^15 
483. 

500.  In  tffiyiw,  Ibr  taking  log*,  4ke^  the 
fendmat  mmj  prove  that  the  lop  weie  hie^  e«t 
hie  laade,  and  ly'mg  am  has  luida  wbem  he 
them.     WiUam,  r.  Omrk,  1  Sooth.  379. 

501.  la  trcspaas  oa  the  caae,  lor  tnjaiyhj  aeg- 
ligeaee  of  the  defradaat,  H  whmj  be  ahowa,  ia 
dHenee,  that  the  iajoiy  waa  ciowd  bf  the  plaia- 
tiff'a  owa  aeglifeaee.  BcfAca  t.  TmaUr^  3  Stew. 
482. 

502.  Ia  aa  aetioa  of  tmpaaa,  hroofffat  hj 
r,  fiwaa  aanalt  and  battery,  ai|d  Ibr  a 
be  maj  give  ia  eTtdenee  that  he  wai 

had  a  lawful  writ  of  exeeation,  al- 
ilj  arened  m  the  declare tioa. 


thovfh  aot  ezpi 

Cffia  ▼.  Bmll^  1  Root;  537. 

503.  Ia  tiespaaa,  Ibr  breakia|r  the  plaiathT's 
hooae,  aad  beatiag  bis  wife,  the  eoaxt  woald  aot 
admit  erideaee  of  the  beatiag  of  his  wife.  Lsv- 
remft  t.  Pkeipg,  2  ib.  334. 

504.  In  an  aetion  of  trcspaaa  by  aa  inspector, 
for  taking  goods  br  him  seixed  in  ezecation  of  his 
oiBee,  eTidence  is  not  necessary  to  show  that 
the  plaintiff  waa  appoiated  bjr  the  approbatioa 
of  the  seeretanr  of  the  treasorj,  or  that  be  was 
sworn  iato  office.  Jomes  t.  Giktom^  1  N.  Uamp. 
2G6. 

506.  The  ri^ffat  to  ase  a  pew,  the  possession  of 
the  eharch  being  in  a  corporation,  is  an  incorpo- 
real  hereditament,  Ibr  distorbanoe  in  the  enjoy- 
ment of  which  an  action  of  trespass  vi  et  armis 
will  not  lie.  Bot  in  a  declaration  otherwise  per- 
fect as  a  declaration  m  case,  the  words  ^vi  et 
mnmis  **  will  be  rejected  (alter  a  Terdict)  as  sur- 
plome.    MarskaU  r.  WkiU,  Harper,  122. 

506.  Whether  the  case  of  a  joint  defendant  in 
trespass  shall  be  pat  seTerally  to  the  jory,  in  or- 
der to  enable  him,  if  acquitted,  to  become  a  wit^ 
Bess,  is  a  qoestion  solely  to  the  discretion  of  the 
judge  presiding  at  the  trial.  Dorrdl  t.  JbAaaoa, 
17  Pick.  263.     Sawyer  t.  Merrill,  10  ib.  16. 

507.  A  declaration,  not  upon  oath,  by  a  person 
not  a  party  to  the  cause,  that  he  committed  the 
trespass  for  which  the  suit  is  brought,  cannot  be 

fiven  in  evidence  to  exculpate  uie  defendant, 
'enner  t.  Cooper,  4  Munf.  458. 

508.  The  declarations  of  one,  under  whom  a 
partv  claims  as  bailee,  are  inadmissible  to  prove 
the  bailment,  unless  Uiey  constitute  the  bailment, 
or  were  a  part  of  the  re$  geoUt.  Jones  ▼.  JIf  'JVeii, 
2  Bailey,  466. 

509.  A  co-trespasser  is  a  competent  witness  for 
a  defendant  in  trespass.  West  v.  BoUotu  4  Verm. 
558. 

510.  In  a  joint  action  of  trespass  against  sev- 
eral, who  sever  in  their  defence,  they  cannot  de- 
mand separate  trials,  for  the  purpose  of  using  a 
co-defendant  as  a  witness.  Dougkertv  v.  Dorsey, 
4  Bibb,  207.  -»       » 

511.  In  trespass  Ibr  taking  a  horse,  the  plain- 
tiff's witness  was  objected  to  as  interested,  and, 
to  prove  him  so,  the  defendant  offered  testimony 
that  he  Abe  defendant)  was  collector  of  taxes, 
and  had  aistrained  and  sold  said  horse  for  the 

Eayment  of  witness's  taxes;  that  the  witness 
ad  said,  that  the  defendant  had  taken  his  horse ; 
and  that  the  plaintiff  had  said,  that  the  defendant 
ought  not  to  be  angry  with  him  because  the  wit- 
ness had  brought  the  suit,  and  onlv  made  use  of 
the  plaintiff's  name.  Held,  that  the  witness  was 
not  interested  in  the  event  of  the  suit,  but  was  a 
rumpetent  witness  to  give  evidence  of  the  facts 
proposed  to  be  proved  by  him,  viz.,  that  the  horse 
was  the  property  of  the  phuntiff,  and  that  a  con- 


betweea  the  pUntif . 
aad  the  witaeas  fer  aaid  hofse,  which  contract 
was  afterwards  caaeeDed.  Bdl  ▼.  Perrf,  4  Bar. 
A  MHea.  34& 

512.  A  declaiation  ia  tieapaaa,  Ibr  an  asnah 
aad  battery  with  a  plaaL,  ■*  aind  there  afterwards 
roatinaing  *'  the  aasaalt  with  a  rope,  was  held  aot 
to  import  a  technical  csBltaaaa^^aadtobegood. 
Bcassa  ▼.  Swift,  2  Mass.  50. 

513.  A  letara  of  aa  attachmeat  will  aot,  it 
seems,  be  coaclasive  evidence  of  such  a  taking 
as  will  sapport  treapaaa.  Beyafea  v.  WiUerd,  10 
Pick.  166. 

514.  A  verdict  of  "  gaalty,"  aad  dassages  as- 
seased,  ia  aa  action  of  trespassa,  to  which  "  not 
gailty  "  aad  pleaa  of  jastificatJon  are  pleaded,  is 
soffieieat  aa  to  all  the  iasnea  ofiered.  Gsyas  v. 
BemeU^Mmo€,GSL 


TRIAL. 

(Including  New  Tmai..) 

I.  Trial,  (a.)  In  Criwumml  Casts,  (b.)  /a 
Ciml  Cases,  (c.)  Proceeding  to  Trial,  (d.) 
PnUimg  of  Trial,  (e.)  Jfoiiee  is  frodsee 
Papers,  (f.)  f^enme. 
II.  Jfew  Trial,  (a.)  .Yew  Trial im general,  (b.) 
Ohjeetians  to  Jurors.  ( c.)  Miskekavior  aad 
Mistake  of  Jurors,  (d.)  Misdirection  end 
Mismlimg  of  the  Judge,  (e.)  Verdia  against 
Law  aud  Evidence.  ( f.)  Excessioe  md  ia- 
adefuaU  Dawages,  (g.)  J^euHy-discotertd 
Evidence,  (h.)  Smr^e.  (i.)  CrtawMd 
amd  Penal  jietions  generally. 

I.  Trial. 
(a.)  In  Criminal  Cases. 

1.  The  court  will  not  grant  precedence  ts 
commonwealth  caaea  unless  it  is  aaked  by  the 
commonwealth.  Such  preference  must  be  aiked 
on  the  first  day  of  the  jury  period.  TunMl  v. 
Commanwealtk,  1  Binn.  45.  ComwumwtaWi  v. 
Pascalis,  1  ib.  37. 

2.  Public  officers  have  no  preference  in  trial 
of  causes.     Jlnonymous,  2  Caiqes,  246. 

3.  The  state  is  bound  to  be  ready  when  a  crim- 
inal caae  is  put  to  the  jury.  State  v.  Edwerdt, 
2  N.  db  M.  13. 

4.  In  all  criminal  cases  affecting  life  or  limb, 
the  priaoner  must  be  present  when  the  evidence 
is  given  in,  during  the  trial,  and  when  the  ver 
diet  is  returned.  State  v.  France^  1  Overt  434. 
People  Y.  Perkins,  i  Wend.  91, 

5.  It  is  the  right  of  the  defendant  in  a  criminal 
prosecution  to  be  present  during  the  whole  pro- 
gress of  his  trial ;  but  his  presence  is  not  at  all 
times  necessary  to  the  legality  of  the  proceed- 
ings. F^iU  V.  6;UU«,  7  Ham.  (Part  lag  180.  So 
when  the  prisoner,  being  on  bail,  absconds  daring 
his  trial,  the  trial  may  proceed  to  verdict  of  guilty 
in  his  absence,  ih. 

6.  The  place  for  a  priaoner  in  custody,  on  bis 
trial,  is  behind  the  bar,  in  sifht  of  the  court :  if 
he  is  on  bail,  he  may  sit  wiui  his  counsel  within 
the  bar.     State  v.  Underwood,  2  Overt  92. 

7  Where,  on  the  trial  of  a  prisoner,  io  Sootb 
Carolina,  for  a  capital  offence,  the  jury  coold  not 
agree  on  a  verdict  before  12  o'clock  at  night  of 
the  last  day  of  the  term,  the  prisoner  is  not 
entitled  to  his  discharge,  but  muat  be  remanded 
for  future  trial.  State  v.  JIf  'Lemore,  2  Hill,  S.  C. 
680. 

8.  In  a  criminal  trial,  only  two  counsel  will  be 
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tUowed  to  mana^  the  proseention  on  the  part  of 
the  govemment.  Comnumwealtk  ▼.  Knapp^  9 
Pick.  496. 

9.  In  a  capital  tnal,  the  court,  on  motion,  will 
exclude  all  the  other  witneises  from  the  court- 
room but  the  one  under  examination.  King  t. 
%a<«,  1  Mil.  717. 

10.  In  a  capital  trial,  the  tupreme  judicial 
court  will  not  assign,  as  counsel  for  the  prisoner, 
one  who  is  only  an  attorney  of  the  court  of  com- 
mon pleas.    Commonwealth  v.  Knavp,  9  Pick.  496. 

11.  In  a  capital  case,  the  defenoant  is  entitled 
to  be  furnished  with  a  list  of  the  witnesses  ex- 
amined before  the  grand  jury  on  his  case,  ib, 

12.  In  a  capital  trial,  where  the  jury  requested 
it,  and  the  counsel  on  both  sides  desired  it,  and 
the  prisoner  consented,  the  court  permitted  the 
jury  to  view  the  premises,  no  one  but  the  officers 
being  allowed  to  accompany  or  to  speak  with  the 
jury.  ib. 

13.  On  a  motion  for  a  continuance  of  a  capital 
cause,  on  account  of  the  absence  of  a  material 
witness,  the  prisoner's  own  affidavit  will  be  re- 
ceived in  support  of  the  motion,  ib.  See  State  v. 
Files,  Const.  Rep.  234. 

14.  In  criminal  trials,  the  joiy  are  judges  of 
the  law,  so  far  as  it  is  inyolved  in  the  ffeneral 
question  of  guilty  or  not  guilty  ;  but  questions  of 
law,  arising  either  in  the  arraignment  or  as  to  the 
admissibility  of  eyidehce,  are  to  be  decided  by  the 
court,  and  not  to  be  reviewed  by  the  jnxy.  Com- 
montoealth  y.  Knapp,  10  Pick.  477. 

15.  Thus,  if  the  court  admit  the  prisoner's  con- 
fession, the  jury  cannot  afterwards  reject  it  as 
incompetent,  though  they  may  disregard  it  as  in- 
credible. t(. 

16.  The  proytsion  of  the  act  of  South  Carolina, 
of  1754,  that  the  court  of  magistrates  and  free- 
holders, for  the  trial  of  negroes,  assemble  within 
six  days  after  the  person  to  be  tried  shall  haye  been 
arrested,  is  directory  only,  and  not  a  limitation 
of  the  prosecution.     State  y.  Seott,  1  Bailey,  294. 

17.  The  offspring  of  a  white  mother  and  a  ne- 

£o  father  is  '*a  mulatto,**  within  the  meaning  of 
e  act  of  South  Csrolina  of  1740,  and  can  be 
tried  and  punished  for  a  criminal  offence  only  b 
a  court  of  magistrates  and  freeholders,  ib.  271" 
State  y.  Hayes,  ib.  275. 

18.  In  all  cases,  where  a  right  of  peremptory 
■challenge  does  not  exist,  two  or  more  persons 
may  be  indicted,  or  tried  iointly  or  separately,  in 
the  discretion  of  the  court.  People  y.  HotoeU,  4 
Johns.  296. 

19.  Whether  two  persons,  indicted  for  a  capital 
-offence,  and  entitled  to  a  peremptory  challenge, 
can  be  tried  together  against  their  consent  — 
^are.  ib. 

20.  A  person  indicted,  in  New  York,  for  forg- 
ing an  order  for  the  payment  of  money,  is  not 
entitled  to  peremptory  challenge,  it  being  an 
offence  under '  le  statute  punishable  only  with 
imprisonment    >r  a  term  of  years,  ib. 

xl.  Where  wo  or  more  persons  are  jointly 
charged,  in  an  mdictment,  with  a  capital  offence, 
they  have  not  a  right  to  separate  trials,  without 
consentof  the  prosecutor :  a  separate  trial  is  in 
the  discretion  of  the  court.  U.  States  r.  Mar- 
chant,  12  Wheat.  480.  U.  States  y.  Kelley,  4  Wash. 
C.  C.  528.     State  y.  Yaney,  Const.  Rep.  241. 

22.  If,  after  the  prisoner  has  pleadeu  to  an  in- 
dictment, the  jury  has  been  sworn  and  eyidenee 
^ffirred,  the  public  prosecutor  withdraws  a  juror 
without  the  prisoner's  consent,  and  because  he  is 
not  prepared,  the  prisoner  cannot  aJfVerwards  be 
tried  on  the  same  indictment.  People  y.  Bar- 
rM,  9  Caines,  304. 


23.  The  discharge  of  a  jury  from  giying  a  yer 
diet,  in  a  capital  case,  without  the  consent  of  the 
prisoner,  they  being  unable  to  agree,  is  not  a  bar 
to  a  subsequent  trial  for  the  same  offence.     U. 
Slates  y.  Perez,  9  Wheat.  579. 

24.  Where  a  jury,  empanelled  and  sworn  in  a 
capital  case,  were  discharged  on  account  of  the 
sickness  of  the  presiding  judge,  the  prisoner  may 
be  tried  before  a  seconajury  for  the  same  ofience. 
JVagent  y.  State,  4  Stew,  db  Port.  72. 

&.  Two  indictments  for  conspiracy,  found  at 
different  sessions,  may  be  tried  by  the  same  juiy, 
at  the  discretion  of  the  court,  especially  if  the  de- 
fendant is  allowed  to  challenge  four  jurors  on 
each  indictment.  Withers  y.  Commonwealth,  5 
S.  db  R.  59. 

26.  A  prisoner  was  arraigned  for  trial,  and 
eight  jurors  were  sworn ;  but  it  being  impossible 
to  complete  the  jury,  those  sworn  were  dis- 
charged, and  the  prisoner  remanded.  It  was 
held,  that  the  prisoner  had  not  been  put  on  hia 
trial.     State  y.  Burket,  2  Rep.  Con.  Ct.  155. 

27.  In  a  criminal  prosecution,  after  the  cause 
has  been.com mitted  to  a  jury,  who  are  unable  to 
agrree  upon  a  yerdict,  the  court  may  exercise  its 
discretion  in  taking  back  the  papers,  and  dis- 
charging the  jury,  though  against  the  consent  of 
the  defendant  and  some  of  the  jurors.  State  y. 
Woodrvff,  2  Day,  504. 

28.  If  a  prisoner  has  been  tried  and  conyicted 
of  a  crime,  and  a  new  trial  awarded  to  him,  al- 
though he  should  not  be  again  tried  until  after  the 
third  term  subsequent  to  his  examination,  he  is 
not  entitled  to  his  discharge.  Vance  y.  Common' 
wealth,  2  Virff.  Cas.  162. 

29.  Defendants  were  found  guilty  on  one  of 
four  counts  in  an  indictment.  At  the  new  trial, 
on  their  appeal,  before  the  upper  court,  they  were 
arraigned  on  the  whole  indictment  and  pleaded 
the  general  issue ;  but,  on  being  adyised  of  their 
acquittal  below  on  three  of  the  counts,  the  court 
directed  the  trial  to  go  to  the  fourth  count  only. 
State  y.  Kittle,  2  Tyler,  471. 

30.  An  affidavit  of  one  indicted  for  a  capital 
ofience,  stating  that  he  believed  he  could  not  ob- 
tain an  impartial  trial  because  a  subscription  for 
his  arrest  had  been  raised  in  the  district,  was  held 
not  to  be  sufficient  cause  for  a  change  of  venue 
State  V.  WiUiams,  2  M'Cord,  383.   See  Post,  204 

31.  The  28th  section  of  the  act  of  congress, 
for  punishing  certain  crimes,  passed  April  30, 
1790,  which  requires  a  list  of  the  witnesses  to  be 
delivered  to  tiie  prisoner  three  days  before  the 
trial,  is  confined  to  treason ;  nothing  more  being 
required,  in  any  other  capital  oflences,  than  the 
delivery  of  a  copy  of  the  indictment  and  a  list  of 
thejurors.     U.  States  v.  Wood,  3  W^sh.  C.  C.  440. 

32.  A  public  prosecutor  is  not  allowed  the  ex- 
penses  of  a  trial,  unless  his  circumstances  are 
disclosed,  and  he  is  an  object  of  charity.  Ex 
parte  Manning,  1  Caines,  59. 

33.  Where,  in  a  prosecution  for  failing  toffiye 
in  a  list  of  taxable  property,  the  defendant  ofl^red 
to  prove  that  he  had  sold  the  property  to  another, 
and  the  attorney  for  the  commonwealth  admitted 
the  fact  of  the  sale,  tt  was  held,  that  the  latter 
might  be  permitted  to  prove  that  the  sale  was 
fraudulent.  (Hds  v.  Commonwealth,  3  A.  K. 
Marsh.  465. 

(b.)    In  Civil  Cases. 

34.  The  amendment  to  the   constitution,  by 
which  the  trial  by  jur^  was  secured,  embraces 
all  suits  which  are  neither  of  equity  nor  admi- 
ralty jurisdiction,  whatever  may  be  their  peoo 
liar  fbrm.    Pareons  r.  Be4ford,  3  Pet.  433 
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35.  Where  conrta  of  a  state  and  of  the  United 
States  have  concurrent  jurisdiction,  the  mode  of 
trial  is  to  be  regulated  according  to  the  law, 
usage,  and  practice,  of  that  court  in  which  the 
suit  may  be  instituted.  Davis  t.  A  AVw  Brigt 
Gilpin,  473. 

36.  On  a  feigned  issue  from  the  register's  court, 
to  proTe  the  validity  of  a  will,  the  plaintiff  must 
pursue  the  order  of  the  register's  court.  JngersU 
Y.  Bradford,  4  Teates,  ifb. 

37.  'fhe  laws  as  to  trial  by  jury  in  other  courts 
apply  to  trials  in  justices'  courts.  BlackUy  ▼. 
.SheUoK,  7  Johns.  QQ. 

38.  The  court  will  not  hear  a  cause  without 
issue  joined  on  pleadings ;  but  process  may  be 
waived  by  the  parties.  Mason  v.  ErHkree,  5 
Ham.  ^77.  See  Skuf  v.  StiUiosll,  6  Halst.  282. 
Claggtt  V.  iVrc€,  1  Uana,  428. 

3D.  U  the  court  consent  to  try  a  cause  upon  a 
plea,  without  an  issue,  the  plaintiff  should  be 
confined  to  the  answers  ^iven  to  this  plea  in  his 
replication,  without  allowing  him  to  travel  out  of 
it  and  controvert  the  plea  on  a  third  ground,  not 
disclosed  in  his  replication,  and  of  which  the 
defendant  had  no  previous  notice  or  information 
in  the  pleadings.  Skaf  v.  StiUwell,  6  Halst. 
282. 

40.  In  every  case  made  for  argument,  the  party 
who  is  to  open  the  argument  must  deliver  to  the 
court  and  opposite  counsel  the  points  he  means 
to  insist  on.  Main  v.  Jfewson,  3  Johns.  542. 
JSekmidt  v.  Uniud  Ins.  Co.  I  ib.  63. 

41.  The  party  demurring  shall  make  up  the 
paper  books,  and  bring  on  the  cause.  LdUl^fidd 
T.  Storey,  3  ib.  425. 

42.  So  long  as  a  rule  of  court  remains  unre- 
pealed, it  cannot  be  dispensed  with  in  a  particu- 
lar case.  Thus,  where  a  plea  in  abatement,  in 
consequence  of  misinformation  from  a  judge  of 
the  common  pleas,  was  not  offered  until  the  5th 
day  of  the  term,  and  was  then,  by  leave  of  the 

i'udge,  filed  as  of  the  4th  day,  the  filing  was 
leld  to  be  improper,  being  in  contravention  of 
the  rule  of  court.  Thonason  v.  HaUh,  3  Pick. 
512. 

43.  Trial  cannot  be  had  in  the  absence  of  the 
idaintiff.     VaU  v.  fVrigkt,  2  Penn.  681. 

44.  That  the  plaintiff  is  not  called  at  the  time 
of  taking  the  verdict,  is  not  ground  of  reversal. 
Gould  V.  Magetf  ib.  475. 

45.  It  is  the  duty  of  a  judge,  when  requested, 
to  instruct  the  jury  upon  every  point  pertinent 
to  the  issue.  Lapisk  v.*  WeUs,  6  Greenl.  175. 
Reading  v.  MeUalf,  Hardin,  535.  Bell  y. /forth, 
4  Litt.  133.     Owings  v.  TrotUr,  1  Bibb,  157. 

46.  The  court,  at  the  request  of  the  jury,  may 
instruct  them  after  their  retirement.  Bank  of 
Kentucky  v.  M*fVmiams,  2  J.  J.  Marsh.  256. 

47.  It  is  the  right  and  duty  of  the  j^dge  before 
whom  an  issue  of  fact  is  tried  to  determine  which 
jury  shall  try  the  cause ;  to  discharge  the  jurors 
at  his  pleasure  when  they  cannot  agree;  to  ex- 
cuse jurors  when  he  thinks  proper ;  and  to  call 
over  a  juror  from  one  jury,  to  serve  on  another,  at 
his  discretion.     Ware  v.  Wars,  8  Greenl.  42. 

48.  Whether  his  decisions  and  orders,  in  any 
of  these  particulars,  can  be  revised  by  a  bill  of 
exceptions  —  duhitatur  ;  they  being  matters  of  ju- 
dicial discretion  rather  than  matters  of  law.  ib, 

49.  Where,  in  an  appeal  from  a  decree  of  the 
judge  of  probate  establishing  a  will,  an  issue  is 
fi^rmed  to  the  jury  upon  the  sanity  of  the  testator, 
the  opening  and  closing  of  the  cause  belong  to 
the  executor,  ih. 

50.  The  defendant,  in  an  action  in  the  court  of 
common  pleas  of  which  it  has  not  final  jurisdic- 


tion, is  not  bound  to  disdose  the  natter  «f  hm 
de&nce,  but  is  entitled  to  have  a  verdict  returned, 
and  to  appeal.  Frolkingkam  v.  DuUon,  2  A. 
255. 

51.  The  power  of  the  court,  in  an  aoiion  of 
which  it  has  final  jurisdiction,  to  order  the  entrf 
of  a  default,  is  derived  from  the  consent  of  tM 
partv.  ib. 

52.  After  a  point  of  law  has  been  decided  by 
the  court,  on  a  motion  to  instruct  the  jury  upon 
such  law,  it  is  too  late  to  insist  upon  a  special 
verdict.    M'WUUams  ▼.  Smith,  1  Call,  123. 

53.  The  CO  art  cannot  be  called  on  to  charge 
that  either  party  has  proved  certain  facts  which 
make  out  his  case.  Zerger  t.  SaiUr,  6  Binn.  24. 
Brown  v.  Campbell^  1  S.  dk  R.  176. 

54.  Where  counsel  for  the  party  in  whose  favoc 
an  erroneous  charge  to  the  jury  was  given  bj 
the  court  recalled  the  jury,  with  the  assent  of 
the  court,  and  retracted  the  charge,  it  was  held 
the  error  was  cured,  ^mitk  ▼.  MazweH^  I  Slew. 
A  Port.  221. 

55.  A  party  cannot  cross-ezajnine  the  wit- 
nesses of  the  opposite  side  before  opening  his 
cause.     EUmaker  v.  Buckley,  16  S.  dt  9^.  72. 

56.  A  bill  of  exceptions  to  the  judge's  charge 
may  be  tendered  any  time  before  the  verdict  in 
pronounced,    darks  v.  Ins.  Co,  Jf.  A.  1  Binn.  38. 

57.  A  **  dismissal,"  as  the  term  is  nsed  in 
modern  practice,  does  not  amount  to  a  rtiraxU  aft 
common  law.  Bullock  v.  Perry,  2  Stew.  &,  Port. 
319. 

58.  Where  pr<^rty,  not  belonging  to  the  de- 
fendant, is  sold  on  an  execution  by  the  direction 
of  the  attorney  who  recovered  the  judgment, 
and  the  true  owner  recovers  the  property  of  the 
purchaser,  the  latter  may  prove,  in  an  action  to  re- 
cover the  amount  of  the  purchase  of  the  plaintiff^ 
that  the  attornev  so  directed,  and  attended  the  trial 
of  the  ri^ht  of  the  property,  and  the  sale,  and  that 
the  plaintiff  lived  near,  and  was  at  the  sale. 
Sandsrs  v.  HamiUon,  3  Dana,  550. 

59.  It  is  discretionary  with  the  eonrt  whether 
witnesses  shall  be  removed  during  the  trial  or 
not    King  v.  State,  1  Mis.  717. 

60.  A  failure  of  the  defendant  to  offer  evidence 
does  not  preclude  the  plaintiff  from  opening  and 
closing.     Worsham  v.  Goar,  4  Port.  441. 

61.  where  the  summons  is  served  10  days  be- 
fore the  return  day,  the  plaintiff,  on  filing  hie 
declaration,  is  entitled  to  enter  up  judgment  by 
nil  didt  for  want  of  appearance.  But  this  must 
be  done  at  the  rules.  Mines  v.  Dean,  4  Wash. 
C.  C. 159. 

62.  The  court  will  not  remand  a  cause  to  easr 
ble  a  party  to  amend  a  survey.  Spesd  v.  Ltwis^ 
Hardin,  188. 

63.  A  view  will  not  be  granted  unless  bounda- 
ries are  in  question.  Wickkam  v.  WaUrs^  Cole- 
man, 49. 

64.  In  an  action  on  a  eontrae  for  pTOpeitgr, 
judgment  cannot  be  taken  withou  a  jury  to  find 
the  damages.    Keston  v.  Scantlam* ,  Hardin,  149. 

65.  On  executing  a  writ  of  inquii^  upon  a 
default,  some  damages  must  be  found.  Hanks 
V.  Ewuis,  ib.  45. 

66.  On  executing  a  writ  of  inquiry,  the  yaaj 
yrere  sworn  to  try  uie  issue  joined,  instead  oi  to 
inquire  of  damages.  This  is  informal,  not  errc^ 
neous.    Roberts  v.  Swearengen,  ib.  121. 

67.  In  New  Jersey,  the  court  of  quarter  see 
sions  may  make  a  state  of  the  case  for  the  «■• 
preme  court      Orange  v.  ^Hngjield,  1  South 
186. 

68.  The  court  of  common  pleas,  in  New  Jci^ 
sey,  may  make  a  statement  of  facts  fiir  the  ^m- 
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pmme  eowt,  tnd  it  will  be  received;  bat  the 
■upreme  court  will  not  order  it  to  be  done.  Cur* 
tis  ▼.  HaU,  ib.  961. 

69.  After  a  defendant  has  brongrht  into  court, 
on  the  common  role,  as  much  money  as  he 
thinks  proper,  and  the  plaintilF  has  refused  to 
receiTe  it  in  satisfaction,  the  defendant  is  enti- 
tled to  have  the  same  considered  as  a  payment 
made  on  the  day  on  which  it  was  brou^nt  in ; 
and  he  is  answerable  for  farther  damages  only ; 
for  he  then  stands  on  the  same  ground  as  if,  on 
tendering  money  before  the  action,  the  plaintilF 
bad  refused  to  receiye  it,  but  had  commenced 
his  action,  in  which  the  tender  was  pleaded. 
Boyden  y.  Moorty  5  Mass.  365. 

70.  Where,  in  trespass  de  honis  asporUUis^  the 
defendant  pleaded  the  general  issue,  and  filed  a 
brief  statement,  alleging  that,  as  an  officer,  he 
attached  the  goods  as  the  property  of  a  stranger, 
it  was  held,  that  the  plaintiff  was  entitled  to  the 
opening  and  closing  argument  before  the  jury, 
not  withstand  mg  the  defendant  admitted  that  the 
property  was  once  in  the  plaintiff,  and  assumed 
the  harden  of  proving  a  transfer  to  such  stranger. 
Jiyer  y.  Austin,  6  Pick.  2S5.  Bangs  y.  Snow,  1 
Mass.  181. 

71.  A  rale  to  show  cause  why  a  mandamus 
should  not  be  granted  need  not  have  a  taste,  or 
be  under  the  seal  of  the  court.  Taylor  y.  Henry, 
2  Pick.  397. 

73.  The  court  will  not  give  an  opinion,  to  the 
law  officers  of  the  goyemment,  whether  an  order 
ef  the  house  of  representatives  is  a  sufficient  au- 
thority  for  them  to  pray  process  against  one  who 
exercises  the  office  of  sheriff,  because  the  officer 
de  facto  has  a  right  to  be  heard  before  any  such 
opinion  be  given.  CommonweaUh  v.  Smith,  9 
Mass.  631. 

73.  A  motion  to  set  aside  the  report  of  referees, 
on  the  merits,  is  an  enumerated  motion.  Clinton 
T.  Elmendorf,  3  Johns.  143. 

74.  A  motion  to  sfet  aside  a  verdict  for  irregu- 
larity, and  also  on  the  merits,  is  an  enumerated 
motion.    Foden  v.  Sharp,  4  ib.  183. 

75.  Counsel  should  not  be  permitted  to  discuss, 
before  the  jury,  any  points  upon  which  the  court 
had  decided.  SnUth  v.  Morrison,  3  A.  K.  Marsh.  81. 

76.  The  ftct,  as  to  whether  a  writ  has  been 
issued  or  not,  is  to  be  tried  by  the  jary,  and  not 
by  the  record,  notwithstanding  the  averment  of 
prontpatet  per  reeordum.  Brown  v.  Van  Deuxer, 
JO  Johns.  51 . 

77.  In  actions  on  instruments  not  under  seal, 
proi^  is  never  made  ;  but,  afler  the  defendant's 
appearance  in  such  cases,  the  court,  if  required, 
will  make  an  order  that  the  writing  be  produced 
for  the  defendant's  inspection,  that  a  copy  be 
famished  him,  and  that  in  the  mean  time  all 
proceedings  be  stayed.  Pumphrey  v.  Coleman,  1 
Blackf.  199. 

78.  In  eases  of  great  difficulty  and  importance, 
the  supreme  court  of  New  Jersey  will  grant  a 
trial  at  bar.    Bell  v.  Van  Riper,  2  Penn.  510. 

79.  If  a  suit  is  brought  against  three  or  more 
obligors  in  a  bond,  on  some  of  whom  process  is 
not  served,  the  regular  coarse  is  to  take  judg- 
ment against  those  on  whom  process  has  been 
served,  and  by  setrs  fsdas  against  those  not 
•erved.    Ladd  v.  Edwards,  Breese,  139. 

80.  A  justice  is  bound  to  charge  the  jury  upon 
the  construction  of  a  statute,  where  the  rights  of 

Sarties  depend  upon  it.     Broadwell  v.  Mxon,  1 
^nth.  362. 

81.  In  New  Jersey,  a  tales  may  always  be 
awarded  by  the  court  of  oyer  and  terminer.  State 
V.  jfsrsn,  rb.  981. 
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88.  And,  in  ease  a  ftt/es  is  so  awarded,  the  de- 
fendant must  have  a  list  of  the  jary,  with  the 
tales  annexed,  and  their  places  of  abode,  deliv- 
ered to  him  two  days  before  the  trial,  ih. 

83.  Where  a  protest  was  given  in  evidence  by 
the  plaintiff,  who,  after  the  evidence  was  closed, 
moved  to  withdraw  it,  relying  on  other  evidence 
to  support  his  issue,  he  was  lulowed  to  do  so,  the 
court  not  having  charged  the  jury  as  to  its  effect. 
Armstrong  v.  Gay,  1  Stew.  175. 

84.  in  an  action  for  i¥aud  in  making  shingles^ 
a  parcel  of  the  shingles  being  brought  into  court, 
it  is  question  of  fact  whether  they  were  shingles 
or  mere  chips.  Morton  v.  Fairbanks,  11  Pick. 
368. 

85.  In  all  special  eases,  or  cases  reserved,  the 
plaintiff  must  open  and  reply.  Den  v.  StUlwell, 
5  Halst.  60. 

86.  Where  there  are  several  issaes  in  law, 
joined  at  different  times,  in  the  same  cause,  its 
order  on  the  calendar  is  determined  by  the  date 
of  the  first  issue.  Qriswold  v.  Stewart,  3  Cow. 
16. 

87.  That  a  creditor,  after  recovering  a  judg- 
ment, gave  his  note  for  a  less  sum  to  the  debtori 
is  not  a  fact  from  which  a  legal  presumption  thai 
the  judgment  was  satisfied  arises.  The  ques- 
tion should  be  left  to  the  jary.  Southard  v.  ffotf, 
3  Dana,  59. 

88.  Appearance  in  a  cause  waives  defects  ia 
the  summons.     Baldridge  v.  Lyon,  3  Mis.  371. 

89.  After  appearance  and  trial,  it  is  too  1«I8 
to  take  exceptions  to  the  sommons.  ^—  y. 
CampheHl,  Coxe,  98. 

90.  After  the  jury  are  sworn  to  try  an  appeitf 
from  a  justice  of  the  peace,  it  is  too  late  to  object 
that  the  original  papers  have  not  been  sent  up 
Orimes  v.  Dearborn,  3  J.  J.  Marsh.  60. 

91 .  Appearance  of  defendants,  upon  whom  pro* 
cess  has  not  been  served,  by  their  counsel,  estopo 
them  from  objecting  to  want  of  service  after- 
wards.    GUbert  v.  Lane,  3  Port.  267. 

92.  On  the  trial  of  the  cause,  the  defendaal 
cannot  avail  himself  of  any  irregularity  in  tha 
process  or  in  the  return  thereof.  Davis  y.  ^ssf, 
5  Wend.  63. 

93.  Appearance  and  plea  to  a  set.  fa.,  by  a 
guardian  ad  litem,  will  cure  the  omission  of  ser- . 
vice  upon  him.     Whitaker  v.  Paiton,  1  Port.  9. 

94.  A  party  has  a  right  to  introduce  evidence 
of  all  material  facts  in  the  order  he  pleases,  and 
cannot  be  directed  by  the  opposite  party,  or  by 
the  court,  what  facts  he  shall  prove  first.  Cotton 
V.  Haskins,  Litt.  8el.  Cas.  151. 

95.  After  the  testimony  is  closed  and  the  argu- 
ment commenced,  a  party  should  not  be  allowed 
to  introduce  new  evidence,  unless  he  shows  a 
sufficient  excuse  for  not  introducing  it  before,  and 
also,  that  it  would  materially  influence  the  ver- 
dict.    Haley  v.  Hickman,  Litt.  Sel.  Cas.  966. 

96.  The  doctrine,  that  a  party  shall  not  be  per 
mitted,  at  the  trial,  to  assume  a  distinct  ground  of 
defence  firom  that  set  up  when  the  demand  io 
made,  applies  only  where  he  pats  his  right  upon 
some  distinct  ground  at  the  time  of  the  demand, 
and  not  where  he  merely  omits  te  assert  tha 

round  relied  upon  at  the  trial.   Everett  v.  Cojfi$t^ 
Wend.  603. 

97.  In  a  suit  on  a  writing,  in  which  the  obligor 
acknowledges  the  receipt  of  a  bank  note,  and 

Promises  to  account  for  it,  ♦«  if  it  be  jood,"  it  was 
eld,  that  the  lapse  of  nine  months  from  the  date 
of  the  writing,  connected  with  tSe  fact  that  the 
obligor  did  not,  on  the  trial,  produce  the  bank  note, 
or  show  what  had  become  of  it,  authorized  the 
Jary  in  finding  that  the  bank  note  was  good,  and 
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that  the  defendant  had  eoBTerted  it  to  hit  own 
nae.    Mareum  i,  Beims,  6  J.  J.  Marsh.  603. 

96.  Where  a  joint  action  ia  brought  anintt 
several,  who  are  only  liable  aeparately,  and  they 
obtain  an  erroneous  judgment  in  bar,  that  wonld 
preclude  the  plaintiff  in  another  suit,  it  will  not 
be  affirmed  because  of  his  first  error  in  pleading. 
Marskail  ▼.  Ptck,  1  Dana,  604. 

90.  If,  in  a  civil  suit  against  two,  a  Terdiet  ia 
rendered  in  favor  of  one  and  against  the  other,  a 
new  trial  may  be  granted  as  to  Die  latter,  without 
disturbing  the  verdict  so  far  as  it  regards  the 
former.  Bieknell  v.  Dorion^  16  Pick.  478.  Coif- 
TRA,  Sawyer  v.  Merrill,  10  ib.  16. 

100.  The  ri^ht  of  challenging  jurors  is  the 
same  injury  trials  before  justices  of  the  peace  as 
in  civil  cases  before  the  circuit,  in  Alabama. 
Johnson  V.   Christian,  2  Port.  201. 

101.  A  judgment  by  default  will  not  deprive  a 
party  of  his  rieht  to  challenge  a  juror,  on  the  trial, 
upon  a  writ  of  inquiry  to  ascertain  the  amount  of 
damages.  OpothU  Yoholo  v.  Mitehed,  2  Stew,  db 
Port.  125. 

102.  Where  the  jury  do  not  retire  from  the 
oourt-room,  a  constable  need  not  be  sworn  to  atp 
tend  them.     Fink  v.  Hail,  8  Johns.  437. 

103.  In  New  Jersey,  a  trial  cannot  be  had  be- 
fore a  jury  of  six  men  only,  where  the  amount 
pending  exceeds  ^50.  Jiskcroft  v.  Clark,  2  South. 
677. 

104.  In  New  York,  where  there  is  an  issue-in 
ftct  and  an  issue  in  law,  the  issue  in  law  ought 
to  be  first  determined,  though  the  plaintiff  has 
his  election  which  shall  be  first  tried.  Pittstown 
▼.  PlatUkurg,  15  Johns.  398.  See  Harper  v. 
Hampton,  1  Har.  db  J.  453. 

105.  All  qoeations  compounded  of  law  and 
fact  must  be  submitted  to  the  jury,  unless  there 
be  a  demurrer  to  the  evidence.  Lytle  v.  Lee,  5 
Johna.  112. 

106.  On  the  trial  of  an  issue  upon  a  plea  of 
want  of  consideration,  the  question  must  be  sub* 
mitted  to  the  jury  ibr  their  decision  upon  the 
facts,  and  their  inferences  from  the  facts ;  and 
instructions  which  assume  that  the  covenant  sued 
on  was  founded  on  a  supposed  liability,  in  the 
absence  of  proof  that  such  was  the  sole  con- 
sideration, are  erroneous.  Fry  v.  Reeg,  1  Dana, 
519. 

107.  Whether  no  change  in  the  visible  posses- 
aion  of  slaves  and  personalty,  transferred  b^ 
deed  from  one  to  another  of  the  same  family,  is 
evidence  of  fraud,  is  a  question  for  a  jury,  upon 
all  the  proof     Wash  v.  Medley,  ib.  269. 

108.  ^¥hether  property,  alleged  to  belong  to  a 
defendant  in  an  execution,  was  liable  to  a  levy 
or  not,  ia  a  question  for  the  jury.  Tkame  v.  Haley, 
ib.  268. 

109.  A  question  of  possession  between  two, 
and  what  facts  and  circumstances  constitute  it,  is 
for  the  jury,  without  instructions  as  to  any  infer- 
ence from  any  particular  fact.  Boueker  v.  WU* 
Uamson,  ib.  ft^f. 

110.  A  letter  of  attorney,  authorizing  the  con- 
yeyance  of  all  lands  which  the  ancestor  of  the 
grantor  of  the  power  had  obligated  himself  to 
convey,  and  a  deed,  executed  by  such  attorney, 
expressing  to  be  for  the  consideration  of  one  dol- 
lar,  are  not  facta  from  which  a  jury  can  lawfully 
infer  that  the  ancestor  had  obligated  himself  to 
convey  the  land  described  in  the  deed ;  and  it  is 
the  duty  of  the  court,  if  called  on,  so  to  instruct 
the  jury.     Lancaster  v.  M*  Clary,  2  Litt.  4. 

111.  Where  issue  has  been  joined  on  the  plea 
of  non  est  factum,  and  no  evidence  is  offered  of 

be  execution  of  the  instrument  declared  on,  the 


jury  ought  to  be  instructed  to  find  for  the  de^ 
fendant     Keriey  v.  West,  3  ib.  3G2. 

112.  Before  a  sealed  instrument,  executed  \ij 
an  agent,  can  be  submitted  to  the  jury,  the  au- 
thority of  the  agent  must  be  shown ;  but,  in  cue 
of  simple  contracts  executed  by  an  agent,  it  ti 
within  the  discretion  of  the  court  to  let  the  partj 
prove  either  the  authority  to  sign,  or  the  fact  of 
signing,  first.  £msrjioit  v.  Providence  Man,  Ce. 
12  Mass.  237. 

113.  Where  the  evidenoe  in  support  of  a  plaia- 
tiflTa  title  in  ejectment  is  parol,  it  is  error  for  the 
court  to  instruct  the  jury  peremptorily  that  the 
plaintiff  has  made  out  a  Utle.  Skeene  v.  FislAedi, 
1  A.  K.  Marah.  356. 

114.  Where  a  grant  ia  made  **to  the  heir  of  S. 
T.,"  the  question  whether  there  was  any  foeli 
heir  is'one  to  be  determined  by  the  jury.  Fitds^ 
V.  Humkle,  ib.  293. 

115.  After  a  question  haa  been  submiUed  to  a 
jury  on  a  party's  own  motion,  such  parW  cannot 
afterwards  object  that  it  ahould  have  been  de- 
termined by  the  court.  Ripiioe  v.  Hall,  1  Stew. 
166. 

116.  A  former  trial  and  judgment  cannot  be 
taken  advantage  of  unless  pleaded,  on  notiee 
thereofgiven  at  the  time  of  joining  issue.  Fev' 
Ur  V.  j£tt,  10  Johns.  111.  Dexter  y.  Haxen,  ib. 
246. 

117.  Where  the  defendant  by  hia  plea  admits 
an  indebtedness  in  a  certain  sum,  and  tenders  it 
to  the  plaintiff,  but  doea  not  pay  it  into  court, 
judgment  muat  go  for  the  plaintiff.  Ryersen  r. 
KUchM,  1  Penn.  168. 

118.  In  Indiana,  if  a  special  plea,  denying  the 
execution  of  a  note  on  which  the  auit  is  founded, 
be  not  verified  by  affidavity^^s  the  statute  requires, 
and  the  plaintiff  makes  no  objection  to  the  pleaoa 
that  ground,  but  goea  to  trial  on  the  merits,  he  is 
presumed  to  have  waived  the  formality  of  the 
afiidavit.  Ha^ar  y.  Jlfosuit«,  3  Blackf  57.  S.C. 
3  ib.  261.  / 

119.  If  the  evidence  conduce  at  all  to  prore 
the  account  sued  on,  the  jury  have  a  right  to 
find  a  verdict  for  the  plaintiff.  Grimes  v.  Deer- 
bom,  3  J.  J.  Marsh.  60. 

120.  After  the  decision  of  a  cause  on  the 
merits,  evidence  ought  never  to  be  introduced 
calculated  to  affect  the  righte  of  the  parties. 
Webb  V.  GaUovMy,  1  Litt  78. 

121 .  A  deed  by  trustees  of  a  town  may  be  ob- 
jected to  as  evidence,  where  offered  without  proof 
that  they  were  truateea ;  but  a  motion  to  the 
court,  to  instruct  the  jury  that  nothing  passed  b/ 
the  deed,  is  not  the  proper  way  to  take  adm* 
tage  of  such  want  of  proof.  Bimey  v.  Hsim,^ 
Litt.  262.- 

122.  After  the  court  has,  on  motion  of  a  party, 
excluded  written  evidence  from  a  jury,  that  party 
has  no  right  to  submit  it  to  a  jury  and  then  to  re- 
quire the  court  to  exclude  it  a  second  time.  B»- 
ley  v.  Orm^,  3  Mis.  580. 

123.  A  record  of  scire  facias,  admitted  withoot 
objection  in  the  court  below  as  proof  of  the 
original  judgment,  will  be  allowed  the  like  effect 
in  a  court  of  appeals.     Ball  v.  lAvely,  1  Dana,  60- 

124.  Where  an  execution  has  been  admitted  m 
a  case  without  objection,  it  cannot  be  ezcladed 
from  the  evidence,  on  the  ground  that  it  is  Aot 
genuine,  after  the  arguments  of  counsel  for  both 

Parties  are  closed.     Carlton  v.  King,  1  Stew.  & 
•ort.  472. 

125.  A  variance  between  the  declaration  aod 
the  evidence,  aa  to  a  part  of  the  plaintiff's  de* 
mand,  is  not  fatal.    Hanks  v.  Evans,  Hardin,  4o 

126.  Swearing  the  jury  to  try  the  issue,  whert 
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there  are  two  insiiei,  w  not  error.     Fowler  t. 
Garret,  3  J.  J.  Marsh.  681. 

127.  Where  a  jury  U  sworn  "  to  try  the  issue 
joined,"  they  cannot  decide  upon  any  thing  not 
embraced  in  the  issue.  Skain  ▼.  Markkam.  4  ib. 
678. 

128.  Where  there  is  an  issue  made  up  on  one 
plea,  and  an  inquiry  of  damages  awarded ;  on  a 
demurrer  to  another  plea  being  adjudged  good,  a 
general  verdict  for  damages  for  the  plaintiff  is 
sufficient.     DougheHy  y.  Glennj  Hardin,  291 . 

129.  Where  two  or  more  issues  are  joined,  it 
is  error  to  omit  findin^r  on  any  of  them.  Other- 
wise, if  the  issues  are  mimaterial.  Jones  t.  Snedo- 
cor,  3  Mis.  390. 

130.  Where  the  defendant  withdrew  his  plea, 
&c.,  filed  another  plea  to  a  new  declaration, 
which  the  plaintiff  had  leave  to  file,  issue  joined, 
and  trial,  held  to  be  an  admission  of  jurisdiction 
in  the  court  where  the  proceedings  were  had. 
Bettis  ▼.  Logan,  2  Mis.  2. 

131.  Upon  the  issue  joined,  that  the  heirs  of 
B.  are  of  full  age,  proof  that  any  one  of  them  is  a 
minor  defeats  the  affirmant.  M^Craelnn  v.  Sam" 
ueU,  Litt.  Sel.  Cas.  12. 

132.  Where  an  administrator  files  a  declara- 
tion in  his  own  name,  in  an  action  instituted  by 
his  intestate,  the  irregularity  is  waived  by  a  plea 
to  the  declaration.    Jones  v.  Jicre,  Minor,  5. 

133.  In  an  action  against  executors  there  was 
a  special  count,  and  several  money  counts  added, 
as  matter  of  course,  but  no  distinct  causes  of  ac- 
tion assigned.  After  interlocutory  judgment, 
damages  were  separately  assessed  on  each  count, 
and  judgment  arrested  on  the  first.  The  inqui- 
sition on  the  other  counts  was  set  aside,  and  the 
defendant  allowed  to  plead  upon  terms.  Ltv- 
ingston  v.  Livingston,  3  Johns.  254. 

134.  Where  the  finding  on  a  warrant  of  forci- 
ble entry  is  traversed,  a  bond  having  been  duly 
executed,  and  the  papers  returned  to  the  circuit 
court  by  the  justice,  the  proceedings  are  pre- 
sumed to  have  been  regular,  and,  if  no  traverse  is 
found,  one  may  be  filed  nunc  pro  tunc.  Wayman 
T.  Taylor,  1  Dana,  527. 

135.  Demurrer  to  the  declaration  is  not  allow- 
able, in  order  to  take  advanta|re  of  abatable 
matter,  after  the  time  for  filing  dilatory  pleas  has 
expired.     Burford  v.  Cunningham,  2  rort.  244. 

136.  In  proceedings  by  motion,  under  the 
statute  of  Alabama,  against  a  constable  and  his 
sureties,  for  failing  to  return  an  execution,  it  is 
not  error  to  proceed  to  trial  and  judgment  with- 
out a  declaration.  Condry  v.  HenLsy,  4  Stew.  &, 
Port.  9. 

137.  Where  the  defendant  asked  leave  to  file 
the  plea  of  nil  debet  on  the  day  of  trial,  doing 
which  would  have  operated  as  a  surprise  upon 
the  plaintiff,  the  court  exercised  its  discretion 
soundly  in  refusing  leave.  Pinkston  v.  Stone,  3 
Mis.  119. 

(c.)   Proceeding  to  Trial. 

138.  Service  of  notice  of  trial  may  be  proved 
by  plaintiff.     Darlings  v.  Corey,  Coxe,  200. 

1 39.  A  peremptory  rule  for  a  trial  will  not  be 
construed  so  strictly  as  to  work  a  manifest  injus- 
tice ;  therefore,  if  any  unforeseen  accident  or 
casualty  intervenes,  which  puts  it  out  of  the 
power  of  the  party  or  his  witnesses  to  attend, 
a  peremptory  rule  will  be  enlarged.  Farr  v. 
M'DotoeU,  1  Bay,  31. 

140.  In  New  York,  either  party  may  give  no- 
tice to  the  other  of  the  bringing  on  the  argument 
of  a  cause,  without  waiting  for  a  default  on  the 
other  side.    Malcolm  v.  Bayard,  1  Johns.  316. 


141.  In  the  supreme  court  of  New  York,  notice 
of  trial  must  be  14  days  before  court,  exclusive 
of  the  day  of  service.  Small  v.  Edrick,  5  Wend. 
137. 

142.  In  New  York,  in  an  action  against  three 
defendants,  two  of  whom  plead,  and  the  third 
suffers  a  default,  the  plaintiff  may  notice  the 
cause  for  trial  before  entering  interlocutory  judg- 
ment against  the  defaulting  party,  and  may  take 
an  inquest  at  the  circuit,  provided  that,  before 
doing  so,  interlocutory  judgment  is  entered 
against  such  defendant.  Bank  of  Rochester  v. 
Boulton,  5  Wend.  106. 

143.  In  New  York,  where  a  party  stipulates 
to  try  a  cause  at  the  next  circuit,  and  there  be 
not  sufficient  time  to  notice  the  cause  for  trial  at 
the  circuit  immediately  succeeding,  the  stipula- 
tion will  be  considered  as  applying  to  the  second 
circuit.    Jackson  v.  Phanix  Bank,  5  Wend.  101. 

144.  The  rule,  in  the  city  of  New  York,  that, 
if  it  appear  that  the  cause  could  not  have  been 
tried  had  it  been  noticed,  the  plaintiff  will  be 
excused  from  stipulating,  does  not  apply  to 
causes  at  the  country  circuits.  Bjoss  v.  Vaughan, 
3  Johns.  442. 

145.  In  the  city  of  New  York,  a  defendant  is 
not  entitled  to  judgment,  as  in  case  of  nonsuit, 
against  the  plaintiii^for  not  proceeding  to  trial,  if 
it  appear  that  the  cause  could  not  have  been 
tried  in  its  order  on  the  calendar  had  it  been 
noticed  for  trial.     Currie  v.  Moore,  1  ib.  492. 

146.  It  was  held,  that  a  trial  by  record  must 
be  noticed  four  days.  Knapp  v.  Mead,  Coleman, 
122. 

147.  The  court  will  not  take  notice  of  a  parol 
agreement  between  attorneys,  even  as  to  bring- 
ing on  a  cause  for  trial  at  the  circuit.  Parker  v. 
Root,  7  Johns.  320. 

148.  Proof  of  placing  in  the  post-office  a  letter 
containing  a  notice  of  trial,  directed  to  the  de- 
fendant's attorney  residing  in  a  post  town,  in 
due  season  to  be  received  ue  legal  period  before 
the  day  of  trial,  will,  if  made  in  the  presence  of 
the  defendant's  attorney,  raise  the  presumption, 
and  stand  for  the  proof,  of  the  service  of  notice. 
M'Courry  v.  Doremus,  5  Halst.  245. 

149.  But  such  presumption  may  be  repelled 
by  the  affidavit  of  the  attorney  to  whom  notice 
was  directed,  stating  that  it  was  not  received,  ib. 

150.  By  statute,  in  New  Jersey,  the  court  for 
the  trial  of  small  causes  cannot,  after  the  cause 
is  in  part  tried,  award  a  venire  and  proceed  to 
try  it  by  jury.     TUton  v.  Brand,  1  South.  289. 

151.  Where  a  writ  is  served  upon  but  a  part 
of  the  defendants,  and  the  record  recites  **  that 
the  defendants,  by  their  attorney,  waived  their 
plea,"  it  was  held,  that  this  was  an  appearance 
of  those  only  upon  whom  process  was  served ; 
and  judgment  against  all  is  erroneous.  WiUiams 
V.  Lewis,  2  Stew.  41. 

152.  Where  the  cause  of  action  will  survive, 
the  death  of  one  of  several  joint  defendants  being 
suggested  on  the  record,  the  action  may  be  pros- 
ecuted affainst  the  survivor.  Harrison  v.  King, 
Minor,  364. 

153.  In  a  suit  against  two,  on  a  joint  obliga- 
tion, if  the  writ  be  served  only  on  one,  the  plain- 
tiff may.  omit  to  proceed  against  the  other,  and 
proceed  against  the  one  on  whom  service  was 
made.     Caldwell  v.  Price,  Hardin,  69. 

154.  If  the  defendant  is  in  prison,  and  noto- 
riously a  bankrupt,  the  court  will  not  give  judpr- 
ment  against  the  plaintiff,  as  in  case  of  nonsuit, 
for  not  proceeding  to  trial,  according  to  notice, 
nor  compel  him  to  stipulate.  StdnbaA  v.  Hallet, 
1  Johns.  141. 
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155.  To  eatitfe  the  plaiatiff  to  file  a  conmoii 
appeanoce  fivr  the  defrndaat  uiifder  the  ad  of 
•Menbly  of  Feonajlvuiia,  of  the  20Ui  of  Moreh, 
1724,  toe  sammoiie  moet  heve  been  gerved  10 
dajs  befoie  the  ntani  daj.  Bat  if  it  is  not 
•erred  tliat  length  of  time,  the  writ  is  not  to  be 
dismiased,  bat  the  plaintiff  moat  proceed  regn* 
larl/  to  enforce  an  appearanee.  Swuik  t.  BoZb, 
4  Waah.  C.  C.  127. 

1%  Upon  a  change  of  venae,  onleai  the  clerii 
of  the  court,  to  which  the  canae  ia  lemoved,  haa 
received  the  papera  10  dajs  belbre  the  first  daj 
of  the  next  term,  neither  partj  can,  at  that  term, 
demand  a  trial.    Lewis  v.  Outteny  2  Dana,  92. 

157.  The  transcript,  when  once  sealed  and  cer* 
tified  bj  the  clerk,  need  not,  in  ordinary  caaea, 
be  altered  in  date,  or  resealed,  though  the  trial 
doea  not  take  place  at  the  first  circuit  after  the 
transcript  is  made  out  and  certified ;  bat  the  same 
certificate  will  anawer  for  the  cause  at  any  fu- 
ture term.     Dem  v.  DumJuim,  5  Haist.  150. 

156.  Where  the  defendant's  attorney  received 
short  notice  of  trial,  and  did  not  therefore  at^ 
tend  the  circuit,  and  an  inquest  waa  taken  against 
the  defendant  by  default,  of  which  the  attorney 

.waa  not  informed  until  it  waa  too  late  to  apply  to 
•et  aside  the  default,  it  was  held,  that  the  notice 
of  the  trial,  though  not  regular,  wsa  sufficient  to 
put  the  attorney  on  inquiry  aa  to  the  plaintiff  *s 
proceedings,  and  that  he  ought  to  have  spplied 
at  the  next  term  after  the  inquest  was  taken. 
Hinds  ▼.  Tubbs,  10  Johns.  486. 

(d.)  PuiHHgof  Trial. 

150.  It  is  not  ground  of  postponement  of  a 
trial,  that  a  copy  of  the  declaration,  furnished  by 
the  plaintiff's  attorney  to  the  defendanta,  is  va- 
riant from  the  record,  the  proper  source  of  such 
information  being  the  record  itaelf  to  which  there 
was  access.  OgdLen  v.  Gikbotu^  2  South.  518. 
But  see  8.  C.  ib.  853. 

160.  An  agreement,  between  counsel  of  par- 
ties, to  put  off  the  trial  of  a  cause,  must  be  in 
writing;  otherwise,  judgment,  as  in  caae  of  non- 
suit for  not  proceeding,  will  be  awarded  the  de- 
fendant.    Gritwold  V.  Lawrence,  1  Johns.  507. 

161.  If  a  defendant  obtain  a  discharge  under 
an  insolvent  act,  the  plaintiff  may  discontinue 
without  cosU.     Hart  v.  Story,  ib.  143. 

168.  Absence  on  private  buainess  of  an  ordinary 
character  is  not  a  sufficient  excuse  for  not  being 
ready  for  trial  on  the  calling  of  a  cause.  Cham- 
htrs  V.  Handley,  3  J.  J.  Marsh.  98. 

163.  The  Alabama  aUtute  of  1818,  authorizing 
discontinuances  as  to  defendanta  who  are  re- 
turned not  found,  in  certain  cases,  and  allowing 
judgment  against  the  residue,  applies  to  actions 
•K»in»tjoint  indorsers.    Martim  v.  Townsend,  2 

164.  The  statute  of  Alabama,  allowing  diacon- 
tinuances  as  to  defendanta  not  served  with  pro- 
cess, extends  to  warrants  issued  fay  magistrates, 
and  may  be  entered  after  appeal  to  the  circuit 
court.     Wade  v.  Robinson^  1  ib.  423. 

165.  A  discontinuance  as  to  one  of  leveral 
joint  obligors,  who  has  been  served  with  process, 
IS  a  discontinuance  as  to  all.  Miter,  if  not  served. 
^dkins  V.  Jillen,  ib.  130. 

166.  The  continuance  of  a  case  by  the  defend- 
ant, on  affidavit,  is  a  waiver  of  a  former  discon- 
tinuance.   Kennedtf  v.  Pickering,  Minor,  137. 

167.  If  both  parties  appear  and  go  to  trial  after 
a  discontinuance  of  the  action,  thia  is  a  waiver 
of  the  disoontinuance.  M'Bary  v.  Vinsant,  ib. 
401. 

168   Where,  on  H^  tfial,  it  appear*  tbftt  a  part 


of  sevenl  delrndsnta,  soed  as  partners,  are  bsI 
soch,  the  court  will  discontinoe  as  to  them,  and 
enter  jodgment  against  the  others.  Jakmmm  v. 
Green,  4  Poit.  126. 

169.  Orders  cf  court,  whi^  give  further  day  to 
the  parties,  require  some  argent  reason  to  justiiy 
the  court  in  setting  them  aside,  and  giving  final 
judgment,  in  the  abaenee  of  one  party.  TmnataU 
▼.  Bmrbomr,  Hardin,  560. 

170.  Where  a  demurrer  is  withdrawn  at  tha 
trial  term,  and  replication  filed,  the  other  party 
is  entitled  to  a  eontinuanee ;  and  if  thia  ia  re- 
fused, the  judgment  will  be  reversed.  JUafccr  v. 
Tkamas,  1  Mis.  739. 

171.  A  Jew's  conscientious  scruples  to  attend 
court  OB  Saturday  are  not  a  sufficient  canoe  of 
continuing  the  action.  FkUipM  v.  GrmtZj  2 
PennsyL  412. 

172.  A  trial  will  be  postponed  on  recent  dis- 
covery of  important  testimony  out  of  the  stale. 
Campbell  v.  Sproat,  1  Testes,  20. 

173.  An  affidavit  that  a  material  witness  had 
gone  bevond  sea,  and  that  deponent  did  not 
know  of  his  intention  until  three  or  four  days 
before  he  sailed,  nor  think  of  hia  being  a  mate- 
rial witness,  is  not  a  sufficient  excuse  for  post- 
poning a  triaL  Dawideon  v.  frown,  4  Binn. 
243. 

174.  The  granting  a  delay  of  a  trial,  until  the 
party  can  <£tain  the  attendance  of  witnesses 
unexpectedly  absent,  will  be  left  to  the  discre- 
tion of  the  judge.  Leggeit  v.  Boyd,  3  Wend. 
377. 

175.  The  abaenee  of  a  witneas  who  haa  been 
duly  subpoenaed  is  an  excuae  fiir  not  going  to 
trial ',  and  the  plaintiff  need  not  stipulate,  but  ha 
most  pay  cost.  Marsdes  v.  Claner,  2  Johns. 
480. 

176.  Where  a  party  wishes  a  eontinnanoe  on 
account  of  the  absence  of  a  material  witaeaa,  and 
the  other  party  admita  the  facta  expected  to  bo 
proved  by  such  witness,  the  party  should  be 
ruled  to  proceed  to  triaL  Olde  v.  (k\mmwmweaUh, 
3  A.  K.  Marah.  465. 

177.  The  fact  that  a  witness  waa  abaent  who 
could  prove  the  signature  to  a  deed,  but  not  the 
delivery,  and  who  has  not  been  summoned,  is  no 
cause  for  a  oontinuance.  Ckmmbers  v.  Hmdlef^ 
3  J.  J.  Marsh.  96. 

178.  A  trial  will  not  be  delayed,  only  upon 
proof  of  an  agreement  that  the  cause  should  not 
be  hurried  or  pressed  on  till  both  partiea  were 
ready.     Hart  v.  Jonee,  2  Bay,  440. 

17^.  Where  a  commission  to  examine  witness- 
es in  France  had  been  issued  in  May,  1805,  and 
not  returned  in  February,  1807,  the  ooart  allowed 
the  plaintiff  to  proceed  to  trial,  no  satisfactory 
cause  being  shown  for  the  delay  of  the  return 
B&uckereau  v.  Le  Owen,  2  Johns.  196.  Affidavit 
of  the  defendant's  counsel,  that  he  believea  the 
delay  is  caused  by  acts  of  the  plaintiff,  is  not 
sufficient  to  postpone  the  trial,  ib, 

(e.)  Notice  to  produce  Papers,  and  JfomsmL 

180.  Reasonable  notice  must  be  given  to  pro 
duce  books  or  papers  before  the  time  when  the 
cause  may  be  tried.    Utica  Ins.  Co,  v.  Cadwell,  3 
Wend.  296.    Ew^erson  v.  Fisk,  6  Greenl.  200. 

181.  If  one  party  gives  notice  to  another  to 
produce  certain  papers  at  the  trial,  he  haa  no 
right  to  inspect  them,  unless  he  will  consent 
that  they  shall  be  used  in  evidence.  Jordan  v. 
WUfdns,  2  Wash.  C.  C.  482. 

182.  A  nisi  prius  roll  and  postea,  which  ought 
regularly  to  have  been  produced  at  the  trial,  to 
admit  proof  of  what  appeared  on  the  trial  oif  a 
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former  cause,  may  be  brought  into  court  in  bank, 
and  will  be  received  on  the  argument  of  a  case 
made  at  the  trial.     Burt  y.  Place,  4  Wend.  591. 

183.  A  prayer  of  oyer  of  a  bond  sued  upon, 
and  omiuion  to  crave  oyer  of  the  condition,  where 
the  evident  intention  of  the  defendant  was  to 
reach  the  condition,  ie  a  mere  formal  defect, 
amendable  at  any  stage  of  the  proceedings.  And 
where,  upon  such  prayer,  the  condition  was  read, 
such  omission  cannot  be  taken  advantage  of  in 
error.  University  of  Jilabama  y.  fVinttony  5  Stew. 
A  Port.  17. 

184.  In  an  action  of  debt  on  a  writing  obliga- 
tory, where  defendant  pleaded,  1,  payment;  3, 
that  he  executed  the  bond  as  security,  and  had 
given  the  plaintiff  notice  to  institute  suit  against 
the  defendant,  which  was  not  done  in  due  time, 
and  issues  taken  on  both  pleas,  the  bond  need 
not  be  produced  on  trial.  Carson  v.  Gark,  1 
Mis.  159. 

185.  The  defendant,  after  notice  to  the  plaintiff 
to  produce,  has  a  right  to  insist  upon  the  produc- 
tion of  a  title  paper  to  the  land  in  dispute,  which 
goes  to  deface  the  plaintiff's  title  without  fortify- 
ing his  own.  Hyiton  v.  Proton,  1  Wash.  C.  U. 
343.    CoHTRA,  8.  C.  ib.  298. 

186.  To  entitle  the  defendant  to  nonsuit  the 
plaintiff,  for  not  producing  papers  which  he  was 
noticed  to  produce,  the  defendant  must  first  ob- 
tain an  order  of  the  court  under  a  rule  that  they 
should  be  produced.  But  this  order  need  not  be 
absolute  when  moved  for,  but  may  be,  nisi  cause 
shall  be  shown  at  the  trial.  Dunham  v.  Riley,  4 
ib.  126. 

187.  If  is  premature,  before  the  jury  are  sworn 
and  the  trial  commenced,  for  either  party  to  call 
upon  the  other  to  produce  a  paper  which  he  has 
received  notice  to  produce  on  the  trial.  Hyiton 
V.  Brown,  I  ib.  298. 

188.  If,  on  adjournment  of  a  cause,  the  plaintiff 
does  not  appear,  a  trial  cannot  be  had,  but  the 
plaintiff  must  become  nonsuit.  HoUiday  t. 
Large,  2  Penn.  653. 

189.  The  court  cannot  order  a  nonsuit,  on  the 
ground  that  the  evidence  offered  by  the  plaintiff 
does  not  support  the  declaration.  Smith  v.  Sea- 
ton^  Minor,  75. 

190.  A  new  trial  will  not  be  awarded  where  it 
appears  to  the  court  of  appeals  that  the  evidence 
does  not  support  the  declaration  ;  But  a  nonsuit 
will  be  ordered  by  the  court.  Calvert  T.  BoW' 
dain,  4  Call,  217. 

191.  Where  there  are  several  causes  at  issue, 
in  which  the  question  is  the  same,  and  which  de- 
pend upon  the  same  evidence,  the  proper  course 
for  a  plaintiff,  to  avoid  the  necessity  of  trying 
each  of  the  causes,  and  to  prevent  motions  for 
judgment  as  in  eases  of  nonsuit  in  the  causes 
not  tried,  is  to  apply  for  a  rule  that  one  of  the 
causes  be  tried,  and  that  the  others  abide  the 
event.  Brant  v.  Fowler,  2  Wend.  284.  Jaekeon 
▼.  Leggett,  5  ib.  63. 

(f.)    Venm. 

192.  The  usual  clause,  in  the  act  dividing  a 
county,  that  the  division  shall  not  affect  any  suit 
or  action,  &c.,  applies  to  the  venue,  and  retains 
the  place  of  trial  m  the  old  county.  Jackson  v. 
Dains,  2  Cow.  526. 

193.  The  defendant  may  move  to  change  the 
venue  after  issue  joined,  and  at  any  time,  where 
there  has  bf^en  no  loss  of  trial  and  no  delay  will 
be  produced.  Kent  v.  Dodge,  3  Johns.  447. 
f¥istar  v.  Johnson,  Coxe,  260. 

194.  In  civil  actions,  the  Yenue  cannot  be 
changed  as  to  one  defendant  and  not  as  to  all. 


Vandyke  v.  Battle,  1  Qtew.  218.   SaHly  t.  Button. 
6  Wend.  508. 

195.  The  residence  of  a  greater  number  of 
witnesses  in  an  adjoining  state,  adjacent  to  the 
county  where  the  venue  is  laid,  is  not  sufficient 
to  retain  the  venue.  Pett  v.  Billings,  2  Wend. 
282.  Bank  of  St.  Alhans  v.  Knickerbocker,  6  ib. 
541.     Cat^ld  V.  Lindley,  4  Cow.  532. 

196.  If  the  plaintiff's  witnesses  reside  in  the 
county  in  which  he  has  laid  the  venue,  unless 
there  is  a  great  and  striking  preponderance  against 
him,  the  venue  will  not  be  changed.  Duryee  v. 
Oreott,  9  Johns.  248. 

197.  In  actions  arising  ex  deli€tOy  as  a  general 
rule,  the  venue  will  be  changed  to  the  county 
where  the  cause  of  action  arose,  unless  the  plain- 
tiff stipulate  to  give  material  evide'nce  arising  io 
the  county  where  the  venue  is  laid.  Serially  v. 
Wells,  1  Cfow.  196.  Vander-Zee  v.  Fan  Dyck,  ib. 
600. 

196.  In  trover,  the  place  where  the  cause  of 
action  arose  is,  prima  facie,  the  place  where  the 
venue  ought  to  be  laid ;  and  if  the  defendant 
shows,  by  affidavit,  where  the  cause  of  action 
arose  exclusively,  and  he  has  witnesses  material 
to  his  defence  residing  in  the  county,  he  has  a 
right  to  have  the  venue  there.  Duryee  v.  Orcott, 
9  Johns.  248. 

199.  And  the  plaintiff  cannot  divest  him  of  this 
ri^ht,  except  by  stipulating  to  give  evidence 
arising  in  the  county  where  he  has  laid  the 
venue ;  and,  in  addition  to  that,  stating  that  he  has 
material  witnesses  residing  in  that  county,  ih. 

200.  Where  the  cause  of  action  is  not  wholly 
or  necessarily  confined  to  a  single  county,  the 
venue  will  not  be  changed,  bat  upon  special 
grounds ;  as  where  the  witnesses  of  both  parties 
reside  in  the  county  to  which  the  defendant 
wishes  to  bring  the  venue,  ib. 

201.  The  defendant  has  no  right  to  change  the 
venue  by  stipulating  to  pay  the  expenses  of  the 
plaintiff's  witnesses.  Harrower  v.  BetU,  2  Cow. 
496.    Worthy  v.  OUbert,  4  Johns.  492. 

202.  The  venue  will  not  be  retained  on  the 
plaintiff's  stipulating  to  pay  the  expenses  of  de- 
fondant's  witnesses.  Rathbone  t.  Harman,  4 
Wend.  206. 

203.  In  an  action  against  a  bank  bv  a  person 
in  another  county,  upon  affidavit  of  the  defond- 
ant  that  the  cause  of  action  arose  at  the  bank, 
that  the  witnesses  resided  near  it  and  were  offi- 
cers in  it,  and  that  its  books  of  acoount  must  be 
used  at  the  trial,  which  it  was  inconvenient  to 
transport,  &c.,  the  court  directed  the  venue  to 
be  changed.     Kerr  v.  Bank,  1  South.  363. 

204.  Where  venue  has  been  changed  at  the 
instance  of  the  prisoner,  he  cannot  afterwards 
object  that  there  was  not  sufficient  cause  for  the 
change.  State  T.  M* London,  I  Slew,  196,  See 
Supra,  30. 

905.  The  traverse  of  an  inquisition  of  escheat 
must  be  tried  by  a  jury  of  the  county  where  the 
inquisition  was  taken.  Lock  v.  Lloyd,  5  Binn.  375. 

906.  In  local  actions  the  venue  may  be  changed ; 
but  it  must  be  on  dear  proof  that  an  impartial 
trial  cannot  otherwise  be  had.  Lee  v.  Evaul^ 
Coxe,  263. 

907.  A  venue  will  be  changed,  on  the  ground 
of  excitement,  where  two  inelfootnal  attempts 
have  been  made  to  obtain  a  verdict.  Messenger 
T.  Holmes,  12  Wend.  203. 

208.  A  rule  merely  directing  a  criminal  cause, 
removed  in  the  supreme  court  of  Mew  York  by 
certiorari,  to  be  tried  in  another  county  fW>m  that 
where  the  ofience  is  alleged  to  have  been  com- 
mitted, will  not  authorixe  a  trial  in  such  county. 
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without  a  sa^gestion  in  the  roll  that  an  impar* 
tial  trial  cannot  be  had  in  the  county  where  the 
indictment  was  found ;  and  such  su|;gestion  can- 
not be  made  without  special  leave  from  the 
court.     PeopU  v.  Matker,  3  Wend.  431. 

209.  A  rule  to  change  the  place  of  trial  may 
be  waived  by  the  parties  going  to  trial  in  the 
county  where  the  indictment  was  found,  ib, 
.  210.  The  fact,  that  the  circuit  judge  of  the  dis- 
trict in  which  the  county  is  situated  where  the 
venue  is  laid  in  a  declaration  was,  previous  to 
his  appointment,  counsel  in  the  cause,  is  suffi- 
cient resson  for  changing  the  venue.  Van  Rens- 
tdaer  v.  DaugUsSy  2  ib.  290. 

211.  The  venue,  in  ■  cause  commenced  in  the 
superior  court  of  the  city  of  New  York,  will  not 
be  changed  in  ordinary  cases  after  a  trial  had. 
Tern  Brotck  v.  MiddUhrook,  4  Wend.  205. 

11.    JVeto  Trial, 

(a.)    JVeio  Trial  in  general, 

212.  The  granting  of  a  new  trial  is  a  matter  of 
discretion,  and  the  discretion,  the  exercise  of 
which  by  inferior  tribunals  the  supreme  court  of 
New  York  will  not  undertake  to  regulate,  is  that 
discretion  which  is  not  governed  oy  any  fixed 
principles.  PeopU  v.  Superior  Court  of  New  York^ 
5  Wend.  144. 

213.  The  refusal  of  a  subordinate  court  to 
grant  a  new  trial,  being  matter  of  discretion, 
IS  no  ground  for  a  writ  of  error.  Brooklyn  v. 
PaUken^  8  Wend.  47.  Ckase  v.  Davis^  7  Verm. 
476.  Ihtrant  v.  Jltkifuon,  2  Bailey,  18.  M'La- 
nakan  v.  Universal  Ins,  Co,  1  Pet.  170.  Gray  v. 
Bridge,  11  Pick.  189.  Hudson  v.  WiUiamson, 
Const  Rep.  360.  Lester  v.  State,  11  Conn.  415. 
Wkite  V.  THnity  Ckurek,  5  ib.  187.  Calhoun  v. 
M* Means,  1  N.  dc  M.  422.  Fennell  v.  Patrick,  3 
Btew.  A.  Port.  244.  Barr  v.  WkiU,  2  Port.  342. 
Sawyer  v.  Slevefuon,  Breese,  6.  Cornelius  v. 
Boueker,  ib.  12. 

214.  To  justify  a  reversal  of  a  judgment  re- 
vising a  new  trial,  the  cause  for  a  new  trial 
should  be  clearly  made  out,  and  no  laches  impu- 
table to  the  applicant.  King  v.  Walker,  1  A.  K. 
Marsh.  313.  Duncan  v.  Finnykom,  Ken.  Dec.  309. 

215.  A  motion  for  a  new  trial  may  be  sustained 
merely  by  the  affidavit  of  the  party  moving  for 
it.     Ewing  V.  Price,  3  J.  J.  Marsh.  520. 

216.  The  party  opposing  a  new  trial  may  pro- 
duce counter  evidence  to  the  affidavit  of  the 
party  moving  for  the  new  trial.  Brattan  v. 
Bryan,  1  A.  K.  Marsh.  212. 

217.  Affidavits  filed  in  support  of  a  motion  for 
a  new  trial  cannot  be  noticed  by  the  court  of  ap- 
peals, unless  they  form  a  part  of  the  bill  of  excep- 
tions, or  are  referred  to  therein.  Faulkner  v. 
9Fileox,  2  Litt.  369. 

218.  Record  evidence  of  a  fact  improperly 
proved  at  a  trial  may  be  given  in  opposition  to 
a  motion  for  a  new  trial.  Ritekie  v.  Putnam,  13 
Wend.  524. 

219.  Upon  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted,  if  the  judges  are  di- 
vided in  opinion  as  to  granting  a  new  trial,  the 
rule  must  be  discharged,  it  amounting  to  nothing 
more  than  a  notice  of  a  new  trial.  Lanning  v. 
London,  4  Wash.  C.  C.  332.  Such  a  division  of 
opinion  is  not  a  case  that  can  be  certified  to  the 
supreme  Court,  t^. 

220.  In  granting  new  trials,  the  court  may,  in 
its  discretion,  impose  terms  according  to  the 
rules  and  usages  of  law ;  but  the  terms  must  re- 
late only  to  the  case  then  before  the  court.  Hag- 
gin  V.  CkrisUan,  1  A.  K.  Marsh.  579. 


221.  If  the  court  below  ^rant  a  new  trial  apoa 
insufficient  grounds,  the  judgment  will  be  ra- 
vefsed.    Jones  v.  Cooprider,  1  Blackf.  47. 

222.  On  a  motion  for  a  new  trial,  the  reaams 
must  be  filed  in  the  case.  Brown  v.  Swan,  1 
Mass.  202.  Tailor  v.  Giger,  Hardin,  586.  Bead 
V.  Miller,  1  Bibb,  142.  Goldsbury  v.  May,  1  Litt. 
254. 

223.  The  charge  of  the  court  to  the  jury  can- 
not be  reviewed  in  a  superior  court,  unless  the 
issue  be  shown  upon  which  trial  was  had.  Camp^ 
bell  V.  Green,  Minor,  30. 

224.  Exceptions  taken  at  one  trial,  at  which  a 
juror  was  withdrawn,  are  no  cause  for  reversing 
a  judgment  on  the  second  trial.  Lacy  v.  Overton, 
2  A.  K.  Marsh.  440. 

225.  In  Connecticut,  in  a  petition  for  a  new 
trial,  the  witnesses  must  be  named.  HUlyard  v. 
Seamons,  1  Root,  89. 

226.  On  motion  for  a  new  trial,  the  party  can 
avail  himself  of  no  other  objection  than  that 
taken  at  the  trial.  Davidson  v.  Bridgeport,  8 
Conn.  472.     ffickols  v.  ^Isop,  10  ib.  263. 

227.  On  a  motion  for  a  new  trial,  points  of  law 
not  made,  or  which  were  waived  in  the  court  be- 
low, cannot  be  discussed.  Torry  v.  Holmes,  10 
Conn.  499. 

228.  An  error  apparent  on  the  record  cannot 
be  taken  advantage  of  on  a  motion  for  a  new 
trial.    Minor  v.  Mead,  3  ib.  289. 

229.  A  motion  for  a  new  trial  is  not  always  to 
be  decided  on  the  grounds  made  by  the  ptrty 
bringinff  up  the  case.  Ingrakam  v.  S.  C.  Ins.  Co. 
Const.  Rep.  .707. 

230.  He  who  desires  a  new  trial  must  have  it  as 
to  the  whole  case.    Morris  v.  State,  1  Blackf.  37. 

231.  Where  a  party  moving  for  a  new  trial 
stated  sufficient  reasons  therefor,  if  true,  and 
sAcrwards  assigned  other  reasons,  known  to  him 
at  the  time  the  former  were  assigned,  and  the 
court  refused  to  hear  the  latter,  to  which  the 
party  excepted,  it  was  held,  that  the  court  had 
no  right  to  require  the  party  to  withdraw  his  ex- 
ceptions, but  ought  to  hear  him  upon  his  pre- 
vious motion.    Reed  v.  Miller,  1  Bibb,  142. 

232.  If  the  party  making  a  case  do  not  serve  a 
copy  of  it  on  the  opposite  party  at  least  four 
days  before  the  term  at  which  it  is  noticed  for 
argument  by  the  opposite  party,  on  affidavit  of 
this  fact,  and  of  service  of  notice  of  argument, 
the  new  trial  will  be  denied.  Honay  v.  Ckester* 
man,  5  Cow.  22. 

233.  Where  a  new  trial  is  granted,  notice 
thereof  must  be  given  to  the  opposite  party  ;  but 
an  appearance  will  be  considered  a  waiver  of  no- 
tice.    Barr  v.  Wkite,  2  Port  342. 

234.  It  is  not  necessary,  in  New  Jersey,  for 
the  party  making  a  motion  for  a  new  trial  to  give 
notice  of  it  to  the  opposite  party,  or  to  file  the 
reasons  for  the  application.  Ryerson  v.  Grower^ 
Coxe,  392. 

235.  Notice  of  argument,  on  a  rule  to  show 
cause  why  a  verdict  should  not  be  set  aside,  must 
be  filed  with  the  clerk,  as  required  by  the  rule. 
Earl  V.  Burr,  7  Halst.  321. 

2.16.  Petitions  for  new  trials  must  be  brought 
in  the  county  where  the  trial  was  had.  Adams 
V.  Kellogg,  1  Root,  255. 

237.  After  a  verdict,  the  defendant  moved  for 
a  new  trial,  and  in  arrest  of  judgment.  Judg- 
ment was  arrested,  and,  on  error  to  the  court 
above,  the  order  of  arrest  was  reversed.  It  was 
held,  that  the  record  should  be  remitted  to  the 
court  below  for  their  decision  on  the  motion  for 
a  new  trial.  Favor  v.  Pkilkriek,  5  N.  Hamp 
477. 


TRIAL. 


5m 


938.  Where  &  new  trial  bu  been  granted,  and 
the  plaintiff  does  not  bring  on  the  canae  to  trial 
pnrcoant  to  notice,  judgnient  of  nonanit  will  be 
mnted  nnleM  he  stipuTateB  to  try  the  cause  at 
uie  next  circuit.  Jaekaon  t.  Meyers,  3  Johns. 
541. 

239.  A  motion  for  new  trial  must  be  entered 
of  record  at  the  term  at  which  the  trial  was  had ; 
and  such  motion  cannot  be  entered  at  a  subse- 
quent term  nunc  pro  tune.  Turvin  t.  Turnin,  3 
J.  J.  Marsh.  327. 

240.  Under  the  New  Hampshire  statute  of  De- 
cember 22, 1808,  no  new  trial  can  be  granted, 
unless  a  petition  in  writing  be  actually  presented 
to  the  court  within  three  years  from  the  rendi* 
tion  of  judgment.  TutUe  v.  SUekney^  3  N.  Hamp. 
319. 

241.  In  Connecticut,  a  motion  was  made  in 
court  for  a  new  trial  at  the  same  term  the  first 
trial  was  had,  and  was  continued  until  the  next 
term,  that  notice  might  be  given,  and  the  court 
refused  to  stay  execution  meanwhile.  SholeB  t. 
Stoddard,  Rirby,  163. 

242.  Where  an  act  of  the  legislature  giTitag  a 
new  trial  provides  for  new  entry  of  the  action, 
without  naming  at  what,  term,  it  shall  be  in- 
tended as  restricted  to  the  next  term  of  the 
court  at  which  an  entry  is  admissible.  Pearl  t. 
Mien,  2  Tyler,  325. 

243.  The  supreme  court  of  Vermont  will  grant 
a  new  trial  on  terms  for  good  cause,  though  not 
made  in  strict  season.  Catlin  ▼.  Loiory,  2  Verm. 
401. 

244.  In  what  cases  a  new  trial  will  be  granted. 
Bradley  v.  Bradley,  4  Dall.  112. 

245.  The  granting  of  a  new  trial  vacates  the 
former  judgment.     Fleming  v.  Lord,  1  Root,  214. 

246.  Motion  for  new  trial  is  more  properly 
considered  by  the  judge  before  whom  the  trial 
was  had;  but  a  judge  sitting  subsequently  at 
the  same  term  is  not  precluded  from  consid- 
ering such  motion.  Malone  v.  Eastin,  2  Port. 
182. 

247.  It  is  not  competent  for  the  court  to  open 
a  decree  passed  on  a  summary  proceeding,  in 
due  form,  without  strong  ground  of  fraud  or 
mistake.    Dean  v.  Leonard,  Const.  Rep.  462. 

248.  Where  a  new  trial  was  prayed  for,  on  the 
ground  that  the  jury  found  their  verdict  against 
the  wet|fht  of  evidence,  and  also  because  they 
were  misdirected  by  the  judge  in  a  matter  of 
law,  what  was  the  evidence  to  the  jury,  or  the 
direction  of  the  jiidge  in  the  matter  of  law,  ought 
to  appear  either  by  exceptions  allowed  by  the 
judge,  or  by  his  report,  unless  the  jud^  should 
unreasonably  refuse  to  allow  exceptions,  or 
make  a  report.    Bond  v.  Cutler,  7  Mass.  205. 

249.  The  right  to  a  trial  by  jury  implies  a 
right  to  an  effectual  trial.  Hence,  where  a 
statute  gives  such  right  to  a  town  in  the  case  of 
locating  a  highway,  and  the  jury  who  try  the 
question  do  not  agree,  the  town  may  claim 
another  trial,  although  the  act  does  not  so  pro- 
vide.    Mendon  v.  19^rcester,  10  Pick.  235. 

250.  A  new  trial  may  be  granted  in  order  to 
determine  a  particular  point,  or  to  correct  a  par- 
ticular error  in  the  former  trial,  without  opening 
the  whole  case.  Winn  v.  Columbian  Ins,  Co.  12 
ib.  279.     WiUiams  v.  Henshaw,  ib.  378. 

251.  la  Connecticut,  a  motion  for  a  new  trial 
was  overruled  b^  the  court,  on  the  ground  that 
the  reasons  assigned  in  the  motion  had  been 
before  urged  for  a  continuance  of  the  action,  and 
oTerru]e£     Dorr  v.  Chapman,  Kirby,  205. 

252.  A  new  trial  will  be  granted  unless  the 
party  in  whose  fiivor  is  the  verdict  will  release 


interest  improperly  given.     Holmes  v.  Misroon, 
Const  Rep.  21. 

253.  The  decree  of  a  court,  on  a  petition  for  a 
new  trial,  granting  the  prayer  of  the  petition,  is 
not  a  finaJ  judgment.  MagiU,  v.  Lyman,  6  Conn. 
59. 

254.  A  new  trial  will  not  be  granted  because 
a  party  has  demurred  where  he  ought  not  to 
have  done  so.     Green  t.  Judith,  5  Rand.  1. 

256.  Where  there  is  good  inround  for  a  new 
trial,  and  the  defendant  dies  alter  judgment,  the 
new  trial  should  be  granted  to  his  administrator, 
although  the  action  does  not  survive.  But  it 
ought  to  be  on  terms  that  the  first  judgment 
should  stand  as  security  for  the  last.  Turner  v. 
Booker,  2  Dana,  334. 

256.  A  justice  of  the  peace  has  no  power  t) 
grant  a  new  trial  except  in  cases  of  nonsuit,  o  * 
of  judgment  by  default.  Downing  v.  Oamer,  1 
Mis.  751. 

257.  In  an  affidavit  to  set  aside  a  judgment  by 
default,  the  defendant  should  state  that  he  has, 
or  that  he  believes  he  has,  merits,  and  should 
moreover  set  forth  what  evidence  he  expects  to 
produce  to  sustain  his  case.     Barry  ▼.  Johnson^ 

3  ib.  372. 

258.  Where  a  plaintiff  did  not  file  his  excep- 
tions to  a  verdict  agreeably  to  the  Massachusetts 
statute  of  1803,  c.  94,  his  only  remedy  was  by 
petition  for  a  new  trial.  Pease  v.  frkitney,  4 
Mass.  507. 

259.  Where  the  circuit  grant  a  new  trial  on 
the  affidavit  of  a  party,  which  might  have  been 
rejected  for  its  insufficiency,  the  court  of  appeals 
will  not  be  inclined  to  reverse  the  judgment 
without  strong  reason.  Etoing  v.  Price,  3  J.  J. 
Marsh.  520. 

260.  Overruling  one  motion  for  a  new  trial  is 
no  cause  for  refusing  to  listen  to  a  second  mo- 
tion, if  made  on  different  grounds,  and  reasons 
shown  for  not  incorporating  both  grounds  in  the 
first  motion.  Hughes  v.  M'Gte,  1  A.  K.  Marsh. 
28. 

261.  A  motion  for  a  new  trial  will  not  be 
heard  where  a  former  motion  has  been  overruled. 
ScuU  V.  Daniel,  2  Penn.  576. 

262.  A  new  trial  will  not  be  granted  on 
grounds  which  have  been  raised  and  decided 
against  the  party,  on  a  bill  of  exceptions.  Beards- 
ley  V.  Qordon,  3  Verm.  324. 

263.  If  a  judgment  is  reversed  on  error  in 
the  court  below,  and  remanded  for  further  pro- 
ceedings, it  is  not  to  be  counted  as  a  new  trial,  and 
thus  restrict  the  inferior  court  to  granting  only 
one  more  new  trial,  under  the  Kentucky  statute. 
Burton  v.  Brashear,  3  A.  K.  Marsh.  276. 

264.  New  trial  will   not  be  granted  to  the 
plaintiff  where  it  is  evident  that  judgment  must 
be  arrested  for  insufficiency  of  the  declaration 
Beordsley  t.  Knight,  4  Verm.  471. 

265.  If,  afler  a  new  trial  is  am^arded,  the  plain* 
tiff  amends  his  declaration  and  changes  the  na- 
ture of  his  demand,  he  thereby  waives  all  excep* 
tions  to  the  new  trial.  Carrieo  v.  LUly,  3  A.  K. 
Marsh.  396. 

266.  The  court  have  no  authority  to  grant  a 
new  trial  or  review  of  an  issue  arising  on  an 
appeal  from  a  judge  of  probate  after  a  judgment 
has  been  entered  on  such  appeal.    Pope  v.  Peps, 

4  Pick.  129. 

267.  Where  it  is  decided,  on  a  writ  of  error  in 
an  appellate  court,  that  the  demurrer  on  which 
judgment  for  the  party  demurring,  rendered  in 
the  court  below,  was  defective,  the  judgment 
will  be  reversed,  and  a  new  trial  awarded 
Fowle  V.  Cotmmon  Coumeil^  11  Wheat.  320. 


MO 


TRIAL. 


968.  If,  on  making  up  «  ipeeial  ve^ict,  a  fact 
which  wu  not  controverted  before  the  jurj  has 
been  omitted,  the  court  will  order  a  venira  de 
»oeo  to  aacertaia  anch  fact,  nnleae  the  oppoaite 
party  will  oonaent  to  amend  the  apecial  verdict 
Dy  inserting  it ;  it  appearin^^  to  have  been  omitted 
by  counsel,  at  the  time,  from  a  belief  that  it  might 
be  inserted  when  the  apecial  verdict  waa  drawn 
up  in  form.     Watson  v.  DdmJUld^  1  Johns.  150. 

269.  A  new  trial  will  not  be  granted  where  the 
partv  has  a  right  to  review,  unlesa  he  will  relin- 
quiah  auch  right  Cogswell  v.  Breisn,  1  Mass. 
S37.     Bynut  v.  Piper,  6  ib.  363. 

S70.  Motion  for  a  new  trial,  th«t  the  Vermont 
statute  was  not  complied  with,  where  but  one 
judge  sat  at  the  trial,  although  neither  of  the 
other  two  were  **  interested  or  had  been  counsel 
in  the  cauae."  Court  divided  and  motion  lost. 
Cdomy  V.  Haikavmy,  1  Tyler,  281. 

271.  Where  a  new  action  is  not  barred  by  the 
statute  of  limitations,  the  court  will  not  readily 
grant  a  new  trial  to  the  plaintiff.  Smith  v.  Hui- 
Imrd,  1  Tyler,  142. 

272.  A  new  trial  will  not  be  granted  on  the 
ground  that  the  atatute  of  limitationa  was  not 
pleaded  at  the  former  trial,  where  it  ia  admitted 
that  the  plaintiff's  demand  is  just.  Doty  ▼.  IFkUe^ 
9  Root,  426. 

273.  The  appellate  court,  in  Virginia,  cannot 
grant  a  new  trial,  upon  affidavits  taken  after  the 
appeal  waa  pending  in  such  appellate  court. 
Porior  T.  Horrie,  4  Call,  485. 

274.  If,  in  a  civil  action  against  two,  a  verdict 
is  rendered  in  favor  of  one  and  against  the  other, 
a  new  trial  may  be  granted  as  to  the  latter,  with- 
out disturbing  the  verdict  so  far  as  it  regards  the 
former.     BiekneU  v.  Dorion,  16  Pick.  4^. 

275.  After  a  trial  of  the  question  of  right  of 
property  in  two  slaves,  in  one  action,  the  court 
cannot  grant  a  new  trial  aa  to  the  property  in 
one  alave,  and  refuae  it  as  to  the  other.  Dole  v. 
Mooely,  4  Stew,  db  Port  371. 

276.  Where  a  suit  is  brought  against  two  per- 
sons, on  a  bond  executed  bv  beSi,  and  the  suit 
abatea  as  to  one,  by  his  death,  a  verdict,  finding 
only  that  the  surviving  defendant  hath  not  paid 
the  debt,  is  bad,  and  a  new  trial  must  be  awarded. 
Triplett  v.  Mieon^  1  Rand.  269. 

277.  In  trespass  againat  two,  if  one  be  found 
gnilty,  and  the  other  be  acquitted,  a  new  trial 
cannot  be  granted  on  motion  of  the  former. 
Boowdl  V.  fonetf  1  Waah.  322. 

278.  A  new  trial  will  not  be  granted  for  the 
purpose  of  discrediting  a  witness  by  showing 
contradictory  testimony  ftem  his  own  deposition 

Siven  at  an  early  stage  of  the  same  eauae ;  the 
eposition  being  on  the  files  of  the  court,  but  ac- 
cidentally omitted  to  be  read.  Keon  r.  Sprogue^ 
3  Greenl.  77. 

279.  A  new  trial  will  be  granted  on  a  feigned 
issue  on  account  of  the  dissatisfaction  of  one  of 
the  judges  who  tried  the  case.  Vamleor  v.  Fan- 
lear,  4  Yeates,  3. 

280.  The  court  will  grant  a  new  trial,  if  neces- 
sary, on  a  feigned  issue  from  the  register's  cottft. 
StarreU  v.  Douglmoo,  2  ib.  46. 

281.  If  there  be  sufficient  certainty,  in  the 
clerk's  entry  of  the  decree,  to  support  a  declara- 
tion on  a  judgment  on  a  summary  proceeding, 
a  new  trial  will  not  be  granted  for  the  irregular^ 
ity  of  the  clerk's  entry.  Oage  v.  9ariar^  2  Rep. 
Con.  Ct  247. 

282.  It  is  no  ground  for  a  new  trial,  if  the 
court,  on  requeat  of  the  jury  to  whom  a  cause 
had  been  committed,  give  them  instruction  upon 
a  question  of  law  in  writing,  in  answer  to  a  writ- 


ten question,  and  the  question  and  answer  ir 
returned  into  court  with  the  verdict,  althoagh 
the  oourt  had  adjourned  for  the  day,  and  il- 
though  the  counael  of  the  partiea  were  aot 
present.     Skmpley  v.  mUe^  6  N.  Hamp.  ITS. 

283.  A  new  trial  will  be  granted,  in  order  to 
prevent  inconsisteney  in  the  decision  of  the  lav 
on  the  same  point  Edwardo  v.  LatokorL  2  Boot, 
430. 

284.  If  an  immaterial  averment  be  not  proved, 
it  will  be  ground  for  a  new  trial.  Cans  v.  GeM. 
1  Ham.  4&. 

285.  Where,  if  a  new  trial  ahooM  be  graoted, 
the  defendant  could  not  be  allowed,  in  the  toit,  to 
make  the  aet-off  which,  by  the  weight  of  evidence, 
he  aeemed  entitled  to,  the  court  refused  to  mot 
the  same.  Gerbier  v.  £«Mry,  2  Waah.  C.C. 
413. 

286.  Want  of  proof  of  notice  to  quit  eaanoi 
be  urged  as  ground  for  a  new  trial,  if  the  objec- 
tion waa  not  taken  at  the  trial.  Jaekeom  v.  Atv- 
seU,  4  Wend.  543. 

287.  Where  there  ia  a  verdict  for  the  phintif, 
and  a  new  trial  is  moved  for  by  defeodut, 
and  granted  by  the  court,  and  an  exceptioa  ii 
taken  to  the  opinion  of  the  court  in  grantinf  a 
new  trial,  no  appeal  in  the  Batuie  of  a  writ  of 
error  will  lie,  until  the  cause  be  again  tried,  ind 
a  final  judgment  rendered.  Ourrol  v.  CoUwdlf 
Mart.  St  Terg.  78. 

2^.  If  a  fact,  capable  of  proof,  is  net  qaet- 
tioned  on  the  trial  of  a  civil  suit,  the  omistioB  to 

Erove  it  is  no  reason  for  setting^  aside  the  verdict 
tut  where  ik  point  not  raised  at  the  trial  appetn 
on  the  record  and  in  the  proeeedinga,  and  bj 
them  it  appeara  that  no  other  evidence  tDncbiBf 
it  could  have  been  produced,  it  mav  be  groana 
for  a  new  trial.    Mofmard  v.  Hwmi^b  Pick.  240. 

289.  Where  there  are  two  diattnet  gnraadi  oa 
whiiA  a  verdict  may  be  supported,  it  seems  the 
judge  may  properly  inquire  of  the  jury  vbich 
ground  tliey  adopted,  and  grant  a  new  trial,  if 
they  are  not  all  agreed  on  either  ground.  Fer- 
roit  V.  Tkmteker^  9  ib.  426. 

290.  Where  the  pkiintiflTs  ease  depended  on  hii 
proving  the  usage  of  a  particular  business,  with 
which  many  were  conversant,  and  he  offeied  bat 
one  witneas  to  prove  it,  and  it  was  denied  hj  t 
witness  for  the  defendant,  who  had  the  tune 
means  of  knowledge  as  the  other  witness,  a  ver- 
dict found  for  the  phuntifiT  was  set  aside,  and  a 
new  trial  granted,  ib. 

291.  Wnere  a  witness  haa  been  examined  hj 
the  plaintiff  in  chief,  and  croas-examined,  and, 
before  the  plaintiff  can  aak  any  explanation,  tbe 
witness  is  taken  with  a  fit,  but  the  plaiatiiT  pro* 
ceeda  with  other  witnesses,  the  court  will  not 
grant  a  new  trial  in  order  to  examine  the  witneii 
taken  with  the  fit.  Depuyeier  v.  Cokmbien  ht. 
Co.  2  Caines,  84. 

292.  Where,  on  the  trial  of  an  aetieo  bf  oao 
partner  against  his  copartner,  to  recover  a 
balance  or  accounts,  it  appeared  that  there  were 
outstanding  debts  of  some  value  due  to  the  ea- 
partnership,  a  new  trial  was  granted,  in  older 
that  the  plaintiff  might  have  an  oppoftooitf  to 
prove  that  tbose  debts  were  of  no  value,  ^i^ 
Uanu  V.  AenvAew,  12  Pick  378. 

293.  Where  the  payee  of  a  note  asiigaed  it, 
with  the  rea';  of  hia  property,  to  tmatees,  for  the 
benefit  of  hia  creditora ;  a  auit,  in  the  name  of  ^ 
payee,  waa  afterwards  brought  on  anch  note  un 
judgment  recovered ;  and  the  original  defendiat 
then  brought  a  petition  for  a  new  trial,  inabia^ 
the  original  plaintiff  and  the  trusteea  pirties ;  it 
was  held,  thalt,  the  beneficial  interest  of  the  aoto 
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•Ad  jodgmeBt  being  in  tbe  truslees,  they  were 
ptoperly  made  parties.  MagiU  f.  Lywum^  6 
Conn.  59. 

294.  Where,  in  an  action  on  a  note,  the  de- 
fendant produced  notes,  in  set-off,  which  were  not 
admitted  because  not  regvtarly  filed,  a  new  trial 
was  granted,  to  enable  hiro  to  show  that  they 
were  given  as  evidences  of  payment  of  the  note 
in  suit.     Braynard  V.  Fisher ^  6  Pick.  3&5. 

S95.  Notwithstanding  evidence  of  the  prom- 
isor's ackBowledgmettt  of  his  signature  to  a 
promissory  note,  he  was  admitted  to  prodooe  evi- 
dence of  persons  acquainted  with  his  hand- 
writing, in  whose  opinion  the  signature  was  not 
genuine,  and  also  to  ^rore  the  same  by  siffna^ 
tures  known  to  be  his ;  and,  he  having  obtained 
a  verdict  upon  this  evidence,  a  new  trial  was 
vefnsed.    Uall  v.  Hkse,  10  M sjw.  39. 

296.  A  new  trial  will  be  granted,  where  it  ap- 
pears that  the  case  was  lost  by  mistake  of  coun- 
sel as  to  the  law.  Edwards  v.  JLMnbert^  2  Root, 
430.  Gorgsral  t.  M'Carty^  1  Teates,  2&3.  S. 
C.  2  Dall.  144. 

297.  It  is  no  ground  for  a  new  trial,  that  the 
defendant  did  not  know  on  what  day  of  the  term 
his  cause  would  be  tried.  Brsomrd  v.  Graham^ 
2  Bibb,  177. 

298.  A  new  trial  will  not  be  giaated  because 
the  defendant's  attorney  was  a&ent  when  the 
case  was  called,  and  it  went  to  the  jury  without 
him,  though  the  plaintiff  may  agree,  before 
the  verdict  is  recorded,  to  open  the  case.  AUem 
V.  DoHsllf,  ]  M^Cord,  113. 

299.  If  a  party  have  good  cause  fpr  continuing 
a  case,  but  fail  to  make  the  notion  and  go  into 
trial,  this  will  not  furnish  a  legal  claim  to  a  new 
trial.    Hateksr  v.  lUsd,  Hardin,  615. 

300.  On  petition  for  a  new  trial,  a  witness  . 
Bsed  at  the  former  trial  roa^  be  admitted  as  new 
as  to  what  has  come  to  his   knowledge  since. 
Faster  t.  Hough^  1  Root,  173. 

301.  It  is  ffood  cause  for  nanting  a  new  trial, 
that  one  of  me  witnesses  of  a  party,  in  whose 
lavor  the  verdict  was,  has  been  convicted  of  per- 
jury in  the  cause,  upon  his  own  confession.  G. 
F.  M.  Csmpstny  t.  Mmlkes^  5  N.  Hamp.  574. 

302.  Where  the  witnesses,  on  account  of 
whose  absence  the  defendant  moyed  for  a  con- 
tinnanee,  were  his  own  daughters,  and  the  plain- 
tiff  agreed  to  admit  what  the  defendant  would 
•late  they  would  prove,  the  court  refused  to 
allow  a  new  trial,  because  this  motion  was  re- 
vised.   Fmrrand  t.  BtmchdL^  Harper,  83. 

303.  Contnulietory  evidence  by  the  same  wit- 
ness, at  different  trials,  to  a  point  material,  is 
cause  for  a  new  trial,  proTided  the  party  ac- 
nrieved  could  not  show  the  &ot  at  tbe  triu. 
Varkes  t.  Ftssmdsn^  Brayt.  187. 

304.  A  verdict  will  not  be  set  aside  on  the 
ground  that  improper  or  irrelevant  evidence  was 
admitted  and  commented  on  by  tbe  judffe,  if  no 
objection  to  its  admission  was  made  at  tne  trial. 
Wait  ▼.  MaxwsU,  5  Pick.  217.  Dsn  t.  Gtrger^  4 
Halst  225,^^  JFerferd  v.  IsMl,  1  Bibb,  247.  Can- 
mom  T.  AUbmry^  1  A.  K.  Manh.  76. 

305.  Where  a  party  omits,  at  the  trial,  to  dis- 
eloee  to  the  court  the  object  for  which  certain 
evidence  is  offered,  and  it  in  rejected  for  inrele- 
vaney,  he  eanaot  afterwards  obtain  a  »ew  trial 
by  riiowiag  that  it  eould  have  been  used  for  a 
purpose  material  to  the  iasne«  Smrksdmls  v. 
Toomer,  8  Bailer,  180. 

306.  A  new  trial  was  refiised,  thous^  the  jury 
had  returned  and  new  witnesses  had  been  exam* 

Parish  ▼.  Fiis^  1  Law  Rep.  23B. 

307.  TfeitiMMy  not  mialwl  by  tbH  judge  «a 
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a  trial  cannot  be  used  on  a  motion  for  a  new  trial, 
nor  to  take  off  a  nonsuit.  Bee  v.  Fisher^  6  S.  4b 
R.  339. 

308.  A  new  trial  will  not  be  granted  because  a 
witness  for  the  plaintiff,  who  was  ihen  in  court, 
was  examined  after  tlie  plaintiff  had  rested  his 
case,  if  his  evidence  was  offered  then  to  supply 
a  mere  omission  in  the  plaintiff's  attorney. 
Campbell  v.  ingraham,  1  Rep.  Con.  Ct.  293. 

309.  If,  afler  the  plaintiff  has  closed  his  evi- 
dence without  making  out  his  case,  the  defend- 
ant gives  testimony,  Uie  plaintiff  may,  in  rebut- 
ting such  testimony,  introduce  testimony  that 
wiU  supply  his  original  deficiency.  Cntbush  v. 
<»/6«r<,4S.  &R.&1. 

310.  After  the  regular  examination  of  witness- 
es is  through,  and  the  defendant's  counsel  has 
commenced  summing  up,  it  is  discretionary  with 
the  judge  whether  he  will  receive  further  evi- 
dence or  not.  Jackson  v.  Talnuidge^  4  Cow.  450. 
Hniehins  v.  ChUdress^  4  Stew.  &,  Port.  34. 

311.  The  testimony  of  an  interested  witness, 
not  objected  to  in  an  inferior  court,  cannot  be 
rejected  by  the  court  of  appeals.  Jishby  t.  Sharp^ 
1  Litt.  156. 

312.  The  defendant  may,  after  his  defence  ie 
closed,  offer  evidence  to  discredit  a  witness  oi . 
the  plaintiff,  who  was  called  to  rebut  the  defence. 
Davenport  v.  Drdke,  3  Port.  342. 

313.  It  is  ne  ground  for  a  new  trial,  that  a  wi^ 
nese,  having  testified  that  the  character  for  truth 
of  another  witness  was  not  good,  admitted,  oa 
cross-examination,  that,  at  a  former  period,  he 
had  declared  that  his  character  was  geed.  TVsot 
T.  Bro%Dningy  4  Conn.  408. 

314.  On  a  motion  for  a  new  trial  becanae  of  a 
witness's  intoxication,  and  consequent  absence 
at  the  time  of  the  trial,  the  witness's  affidavit  of 
what  he  will  swear  to  must  be  prodnced,  or  ita 
absence  accounted  for.  Mann  v.  Ciiiftont  3  Black! 
304. 

315.  Where  a  defendant,  by  misteke  of  his  at- 
torney, pleads  a  plea  which *does  not  cover  km 
defence,  and  therefore  loses  his  case,  the  am^ 
preme  court  will  not,  for  that  reason,  grant  % 
new  trial.    M*/feish  v.  Stewart^  7  Cow.  474. 

316.  Where  a  material  paper,  not  read  in  evi- 
dence, had  been  given  to  the  jury  by  mistake,  a 
new  trial  was  granted  without  coste.  Whiinetf  t. 
Whitman^  5  Afass.  405.  Uix  t.  Drury^  5  Pick. 
296. 

317.  Where  there  is  evid^Ke  on  both  sides, 
and  the  jury  not  misdirected,  on  a  question  of 
fraud,  the  court  will  not  set  aside  their  yerdict, 
fraud  being  a  question  of  feet  for  the  jury  to  de- 
cide.    Ward  V.  Center,  3  Johns.  271. 

318.  Where  a  jury  was  empanelled  to  try  three 
cases,  and  the  plaintifl^  in  one  of  them,  gave  evi- 
dence applicable  to  a  case  in  which  he  was  not* 
party,  but  which  affected  hie  own  case  to  his  ad- 
vantage, it  was  held,  that  a  new  trial  must  be 
had  in  all  the  cases.  WilUngs  v.  Cenee^ic*,  Pet. 
C.  C.  2!K>. 

319.  Where  judgment  is  rendered  for  too  small 
a  euro,  owing  to  a  mistake  in  casting  intereel 
upon  a  promissory  note,  the  remedy  is  by  petitioa 
for  a  new  trial,  and  not  by  writ  of  error.  WkUm 
well  V.  Atkinsan,  6  Maas.  272.  Winn  v,  Fewv , 
1  J.  J.  Marsh.  51. 

320.  The  omiesion  of  the  defendant  to  tender 
a  bill  of  exceptions,  during  the  trial,  does  not 
preclude  him  nom  availing  himself  of  the  error, 
on  a  motion  for  a  new  triu.  Bargtr  v.  Cashmanf 
4  Bibb,  278. 

321.  Where  a  special  verdict  does  not  fix  the 
time  of  the  conversion  of  psoperty,  a  vamirefmcUt 
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ds  novo  will  be  awarded  ffenerally.  Talhird  r. 
foynoni,  2  Hill,  8.  C.  597. 

2S2.  If  the  charge  of  the  judge  below  be  not 
excepted  to,  and  spread  upon  the  record,  it  will 
be  presumed  correct.  Gregory  y.  JSlUtL,  Mart.  6t 
Yerg.  74. 

3&.  If  a  party  is  depriyed  of  a  jury  by  his  own 
misconduct,  it  is  not  ground  of  reyersal.  Dan* 
ul»  y.  SeoiU  ?  Halst.  27. 

S24.  Motion  for  a  new  trial  does  not  suspend 
the  entering  of  judgment  after  one  yerdict,  but 
execution  will  be  stayed  on  application  to  the 
court.    Arnold  y.  Jmus^  Bee,  104. 

325.  A  third  trial  will  yery  rarely  be  granted, 
afler  two  concurring  yerdicts,  unless  some  plain 
rule  of  eyidence  or  principle  of  law  be  ytolated. 
Froot  y.  Browny  2  Bay,  133. 

326.  After  two  yerdicts  in  fayor  of  a  party,  on 
facts,  the  court  will  rarely  frant  a  new  trial. 
Jiliter^  where  the  jury  haye  disregarded  the  law. 
KebU  y.  Arthurs,  3  Bmn.  26.  8.  P.  Commission- 
ers of  Berks  y.  Ross^  3  ib.  520.  Play  y.  Play,  2 
N;  St  M.  184. 

327.  A  court  may  award  a  third  trial  if  the 
eyidence  requires  it,  though  the  case  has  been 
decided  uniformly  the  same  way.  WilkiB  y. 
Moosendt,  3  Johns.  Cas.  206. 

328.  In  an  action  on  two  policies  of  insurance 
on  the  same  yessel,  where  there  had  been  two 
trials  in  each  cause,  and  two  yerdicts  for  the 
plaintiff,  on  the  subject  of  seaworthiness,  the 
court  refused  to  grant  a  new  trial.  Taleot  y. 
Commercial  Ins,  CS.  2  Johns.  467. 

329.  Two  notes,  depending  on  the  same  eyi- 
dence, were  sued  upon  in  two  actions,  and  in 
one  a  yerdict  was  giyen  for  the  plaintiff,  and  in 
the  other  for  the  defendant.  Motions  for  new 
triahi  were  made  by  both  unsuccessful  parties, 
and  both  were  granted.  PhiUips  y.  M'DotoaU, 
2  Rep.  Con.  Ct.  70. 

330.  A  citation  against  oyerseers  of  the  poor, 
to  show  cause  why  a  new  trial  should  not  be 
granted,  requires  »)  days'  seryiee,  by  the  24th 
section  of  the  judiciary  act  of  Vermont.  Guil- 
ford y.  Jamaien,  2  Chip.  105. 

331.  An  order  granting  a  new  trial,  the  defend- 
ants paying  the  costs  of  the  first  trial  20  days 
prior  to  the  next  term,  is  a  nnllitr ,  and  the  plain- 
tiff has  a  right  to  execution.  Oaines  y.  Dailey, 
I  J.  J.  Marsh.  478. 

332.  The  court,  on  a  motion  for  a  new  trial,  do 
not  inquire  into  the  consequence  of  the  yerdict 
as  it  relates  to  costs.  Hagar  y.  Weston,  7  Mass. 
110. 

333.  The  awarding  of  a  new  trial,  without  the 
payment  of  costs,  is  erroneous.  Bostedl  y.  Jones, 
1  Wash.  322. 

334.  If  the  judgment  awarding  a  new  trial  di- 
rects the  payment  of  costs  of  the  first  trial,  with- 
out saying  that  the  costs  shall  be  paid  before  the 
new  trial  is  had,  it  shall  neyertheless  be  consid- 
ered a  precedent  condition.  Rixoy  y.  Ward,  3 
Rand.  52. 

335.  If  the  court,  in  granting  new  trials,  sub- 
ject the  party  applying  to  more  than  the  costs 
for  that  term,  the  grounds  for  so  doing  ought  to 
be  stoted.    Logan  y.  Oibbs^  Litt.  Sel.  Cas.  19. 

336.  In  an  action  on  a  contract,  yoid  as  being 
within  the  statute  of  frauds,  the  defendant  is  not 
precluded  from  taking  adyantage  of  the  eyidence 
by  not  objecting  to  it  at  the  trial,  and  the  court, 
on  certiorari^  will  reyerse  the  judgment.  Pease 
y.  AUxander,  7  Johns.  25. 

337.  Where  a  yerdict,  in  an  action  on  a  eon- 
tract,  is  in  accordance  with  justice  and  the  law 
of  the  state,  a  new  trial  will  not  be  granted,  to 


gtye  the  party  the  benefit  of  the  law  ot  another 
state,  not  particularly  insisted  on  at  the  trial, 
though  the  contract  was  made,  and  the  parties 
resided,  in  that  state.  Bureh  y.  Scribner,  11  Conn. 
388. 

338.  A  gaye  B  a  note,  payable  to  him  or  order, 
and,  haying  made  his  will  and  constitnted  B  his 
executor  and  residuary  legatee,  died.  B  caused 
the  will  to  be  proyed,  and  took  upon  himself  the 
execution  of  the  same,  and  gaye  bonds  for  the 
payment  of  the  debts  and  legacies.  He  then  in- 
dorsed said  note  to  C,  who  brought  an  action 
against  B,  as  executor,  and  had  judgment  by  de- 
fault. It  was  held,  on  a  j^tition  for  a  new  trial 
by  the  executor  and  two  of  the  sureties  on  his 
bond,  that,  although  the  note  was  discharged 
when  the  bond  was  giyen,  yet  there  was  no  cause 
for  granting  a  new  trial,  because,  by  letting  the 
judgment  stand,  no  injustice  was  done  to  the 
executor  himself,  and  the  sureties,  and  others, 
who  were  strangers  to  the  judgment,  could  in 
no  way  be  affected  by  it.  Tarbell  y.  Whiting',  5 
N.  Hamp.  63. 

339.  If  a  party,  who  has  receiyed  a  negotiable 
promissory  note  for  goods  sold,  does  not  produce 
and  cancel  the  note,  on  a  trial  for  the  original 
cause  of  action,  the  exception  must  be  taken  at 
the  time,  or  a  new  trial  will  not  be  granted.  Bill 
y.  Porter,  9  Conn.  23. 

340.  Where  judgment  is  rendered  in  fayor  of 
the  indorser  of  a  note  not  negotiable,  a  new  trial 
will  be  granted,  unless  the  promisee  releases  his 
claim  upon  the  note.  Paree  y.  Adams^  8  Masa. 
383. 

341.  Upon  a  qnestaon  whether  a  debt  has 
been  taken  out  of  the  statute  of  limitations  by  a 
subsequent  acknowledgment,  where  the  court, 
taking  the  whole  eyidence  on  the  part  of  the 
plaintiff  as  true,  and  the  facts  as  proyed,  instruct- 
ed the  jury  as  to  the  law  arising  upon  those  facts, 
and  thereupon  they  found  for  the  defendant,  it 
was  held,  that  such  mode  of  instruction  was  cor- 
rect.    Bell  y.  Rowland,  Hardin,  301. 

342.  Where  a  defendant  had  been  defaulted  at 
a  preyious  term,  in  an  action  against  him  as 
maker  of  a  note,  he  was  allowed  a  trial  on  terms, 
upon  petition  and  aifidayits  of  a  failure  of  the 
consideration  of  the  note,  of  which  he  could  not 
reasonably  haye  been  apprized  at  the  term  of  the 
defiiult.     Bumkam  y.  Brewster^  1  Verm.  87. 

343.  A  and  B,  haying  been  bound  oyer  to  the 
superior  court,  and  haying  failed  to  procure 
bonds,  were  committed  to  prison,  by  yirtue  of  a 
mittimus,  from  which  it  appeared  that  they  were 
ordered  to  become  jointly  bound,  with  sureties, 
for  their  appearance.  During  their  imprison- 
ment they  assaulted  the  jailer  and  his  assistants, 
and  maliciously  attempted  to  take  their  liyes,  for 
which  offence  they  were  indicted,  tried,  and  oon- 
yicted.  A  new  trial  was  moyed  for,  on  the 
ground  that  the  mittimus  by  which  they  were 
committed  was  irregular  and  yoid,  and  that  their 
counsel,  not  being  informed  of  the  contents  of 
the  mittimus,  but  supposing  it  yalid,  in  order  to 
ayoid  the  prejudice  which  might  haye  been  ex- 
cited in  the  minds  of  the  jury  by  the  statement 
and  proof  of  the  cause  of  the  commitment,  admit- 
ted the  legality  of  the  imprisonment,  by  reason 
of  which  admission  the  petitioners  were  found 
guilty.  It  was  held,  that  they  were  not  entitled 
to  a  new  trial.    Loster  y.  Stale,  11  Conn.  415. 

344.  Where,  in  the  argument  of  a  case  in  the 
constitutional  court  of  South  Carolina,  it  was 
dtseoyered  that  a  eonye^ance  was  made  by  one 
and  his  daughter,  who,  in  two  trials  in  the  court 
below,  and  in  a  pfeyious  argnmeat,  had  beet 
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eontidered  is  his  wife,  a  new  trial  waa  granted. 
Damd  v.  Rmb,  1  N.  &  M.  33. 

345.  A  new  trial  will  not  b«  grranted  where 
jadgrment  haa  been  obtained  in  another  state, 
and  the  defendant  has  become  bankrupt  and  paid 
part  of  the  judgment  on  a  subseqnent  arrest. 
Patterson  ▼.  Hngerman^  3  Teates,  163. 

346.  A  person  eonyicted,  on  a  penal  statute, 
of  keeping  a  gamingtable  or  bank,  is  not  entitled 
to  a  new  trial  because  the  court,  on  the  trial  of  a 
previoas  case,  the  same  term,  expressed  the 
opinion  that  a  person  so  convicted  might  be  dis- 
charged by  taking  the  oath  of  an  insolvent  debtor. 
MomUe  ▼.  Commanwealtky  3  J.  J.  Marsh.  132. 

347.  Judgment  will  not  be  reversed  merely 
becaase  one  of  several  defendants  waa  not  per- 
mitted to  close  the  argument  on  his  affirmative 
plea,  where  the  other  defendants  pleaded  the 
general  issue ;  especially  if  he  pleaded  affirma- 
tively for  the  sole  purpose  of  obtaining  an  unjust 
advantage.  Sodousky  v.  M  *G««,  4  J.  J.  Marsh. 
S67. 

348.  New  trials  in  ejectment  may  be  granted 
to  either  party.  TroubUsotM  v.  EsHU^  1  Bibb, 
128. 

349.  A  new  trial,  in  ejectment,  may  be  grant- 
ed aAer  a  trial  at  bar,  as  well  as  after  a  trial  at 
nisi  ftrius.    Den  v.  VandevSy  2  South.  589. 

350.  A  new  trial,  in  ejectment,  will  not  be 
granted  where  there  has  been  a  view,  except 
under  very  special  circumstances.  Leaek  v.  ^t» 
mitage,  I  Yeates,  104. 

351.  In  proceeding  under  the  2d  Revised  Stat- 
utes, 312,  for  quieting  titles  to  land,  the  judg^ 
ment  in  fkvor  of  a  plaintiff  is  conclusive  as  to  the 
title,  and  a  new  trial  will  not  be  granted  of  course, 
as  in  ejectment,  on  payment  of  costs  and  dam- 
ages.    Malin  v.  Rose,  12  Wend.  258. 

352.  That  a  defendant  in  ejectment,  against 
whom  a  verdict  has  been  obtained,  has,  since  the 
trial,  discovered  that  the  mnt  under  which  the 
plaintiff  claimed  was  fraudulently  obtained  from 
the  state,  and  that,  since  the  trial,  he  has  also  dis- 
covered that  a  prior  grant  for  the  land  had  issued 
to  a  third  person,  were  held  not  to  be  good 
grounds  for  granting  a  new  trial.  Smith  v.  JFin- 
ton,  1  Overt.  230. 

^3.  Where  a  question  of  adverse  possession 
was  not  submitted  to  a  jury,  on  the  trial  of  an 
action  of  ejectment,  it  was  held,  that  it  was  to  be 
presumed  that  the  question  was  abandoned,  and 
that  a  new  trial  would  not  be  granted  on  that 
account.    Jackson  v.  Stevens,  13  Johns.  495. 

354.  An  invalid  levy  of  execution,  read  to  the 
jary  without  objection,  may  still  be  impeached 
m  argument,  and  the  court  requested  to  charge 
as  to  its  invalidity.  But  it  is  too  late  after  the 
court  has  submitted  the  whole  ease  to  the  jury. 
Stanton  v.  Bannister,  2  Verm.  464. 

355.  Where  a  levy,  which  was  in  fact  void, 
was  read  to  the  jury  without  objection,  and  the 
attention  of  the  court  not  called  to  it  until  it  had 
submitted  the  whole  case  to  the  jury,  yet,  on 
motion  and  affidavits,  a  new  trial  was  granted 
on  terms,  ib, 

356.  A  party,  in  an  action  of  ejectment  com- 
menced previous  to  the  revise;  statutes  going 
into  effect,  in  New  York,  is  not  entitled  to  a  new 
trial  according  to  the  provisions  of  those  statutes. 
Jackson  v.  Coe,  5  Wend.  101. 

357.  A  new  trial  will  not  be  granted,  on  an 
objection  to  the  form  of  action,  where  no  such 
objection  was  made  at  the  trial  in  the  court  below. 
Russell  V.  Stocking,  8  Conn.  236.  Smith  v.  £1- 
dsr,  3  Johns.  105. 

4^.  Variance  between  the  deolaration  and  the 


proof,  if  not  objected  to  on  the  trial,  is  no  ground 
for  a  new  trial.     Hayden  v.  ^ott,  9  Conn.  367. 

359.  A  new  trial  will  not  be  granted  for  a  de 
feet  in  the  pleadings.     Jordan  v.  James,  5  Ham. 
88.     Bates  v.  Cooper,  ib.  120.  M'Murtry  v.  Hen 
ry,  4  Bibb,  410.     Pearl  v.  Randin,  5  Dav,  244. 

360.  Especially  if  substantial  justice  has  been 
done.     Barney  v.  Bliss,  2  Aik.  60. 

361.  If  a  plea  is  bad,  the  adverse  party,  if  ag 
grieved,  must  seek  his  remedy  by  writ  of  error, 
and  not  by  motion  for  a  new  trial.     Dtoyer  v. 
Brannon,  6  Mass.  330. 

362.  Where  there  are  several  counts  in  a  dec- 
laration for  the  same  cause  of  action,  all  good, 
and  a  general  verdict  is  found  upon  all,  although 
all  were  not  supported  by  the  evidence,  a  new 
trial  will  not  be  granted  if  thcT  evidence  suffi- 
ciently maintain  one  count.  JVys  v.  Otis,  8  ib. 
122. 

363.  Where  there  was  a  declaration  upon  a 
policy  of  insurance,  with  the  usual  money  counts, 
and  a  general  verdict  was  returned  for  the  d(^ 
fendant,  notwithstanding  it  appeared  that  the 
plaintiff  was  entitled  to  a  verdict  for  a  return  of 
premium,  a  new  trial  for  that  object  only  was  re- 
fused, as  no  notice  had  been  taken  of  the  point 
to  the  jury,  and  as  the  plaintiff  was  not  without 
his  remedy.     Penniman  v.  TSuksr,  11  ib.  66. 

364.  A  new  trial  will  be  granted  where  the 
plaintiff's  deolaration  was  not  proved  by  legal 
evidence,  although  the  objection  was  not  made  at 
the  time  by  the  defendant.  Bridge  v.  Austin,  4 
ib.  115. 

365.  But  not  where  the  evidence  at  the  trial 
differs  from  the  declaration  in  a  part  not  consti- 
tuting the  gist  of  the  action.  Cunningham  v. 
KimbaU,  7  ib.  65. 

366.  But  it  seems  that  objections  to  the  evi 
deuce,  as  not  comporting  with  the  declaration, 
ought  not  generally  (o  be  admitted,  unless  the 
objections  were  made  at  the  trial  and  the  point 
reserved.    Jones  v.  Pales,  4  ib.  245. 

367.  If,  however,  the  objection  goes  to  arrest 
the  judgment,  it  ought  to  be  heard ;  because  the 
defendant  may  move  in  arrest  of  judgment,  after 
he  has  failed  in  a  motion  for  a  new  trial,  ib.  254. 

368.  So,  too,  if  the  declaration,  as  amended,  has 
varied  the  defence,  either  as  to  the  principles  of 
it,  or  as  to  the  rule  of  damages,  ib. 

369.  So,  too,  where  judgment  according  to  the 
verdict  will  not  be  a  bar  to  another  action  on  the 
same  breach  of  the  same  contract.  t6. 

370.  After  trial,  and  new  trial  granted,  it  is  in 
the  discretion  of  the  court  whether  to  permit  a 
new  plea  to  be  filed.  Calk  v.  Darnel,  4  Litt. 
239. 

371.  Where  a  plea  was  made  on  a  contract, 
and  not  on  the  cause  of  action  in  the  declaration, 
and  on  this  issue  was  taken,  a  new  trial  will  not 
be  granted  on  this  account  after  verdict.  StoU  v. 
Ryan,  Const.  Rep.  96. 

(b.)    Objections  to  Jurors. 

372.  Whatever  would  be  a  good  cause  of  chal 
lenge  to  a  juror,  if  discovered  in  time,  will  be 
cause  for  granting  a  new  trial,  if  not  discovered 
until  the  jury  have  retired  to  consider  their  ver- 
dict.   M'Kinley  v.  Smith,  Hardin,  167. 

373.  Under  what  circumstances  a  court  will 
not  set  aside  the  verdict,  and  grant  a  new  trial, 
on  account  of  remarks  of  a  juror  touching  his 
opinion  of  the  case  before  trial.     Brown  v.  Com 
monwealth,  2  Virg.  Cas.  516. 

374.  On  motion  to  set  aside  a  verdict,  on  the 
ground  that  one  of  the  jury  had  prejudged  the 
cause,  the  testimony  of  the  Juror  himself  is  to 
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he  beani,  in  expluiation  of  the  lasf^age  mad 
conduct  impotpd  to  him.  7*ayfor  y.  Cfrtdy^  3 
GrPCBl.  904.  But  see  Frtmek  t.  Swuik^  4  Verm. 
363. 

375.  If  a  joror,  who  was  on  the  first  trial,  is  pot 
on  the  second  trial,  and  the  fact  is  not  known  to 
the  party  until  the  second  rerdiet  is  rendered,  it 
is  sufficient  cause  for  a  new  trial.  HenuUm  t. 
Brcdgkmw,  4  Bibb.  45.     Crmig  r,  Eiiwt,  ib.  272. 

376.  Where  a  juror,  previooslj  to  the  trial,  de- 
clared that  if  he  was  of  the  jury  he  would  g\we 

a  1000  damages,  and  the  defendant  did  not  know 
te  fact  antil  after  the  verdict,  it  is  sufficient 
ground  for  a  new  trial.  Vmrnu  t.  HasUtt,  ib. 
191. 

377.  A  jury's  saying,  before  hearing  the  charge 
of  the  judge,  that  they  had  made  up  Uieir  minus, 
though  improper,  will  not,  in  a  case  of  but  little 
importance,  be  a  good  ground  for  a  new  trial. 
I>arby  ▼.  CWAovn,  1  Rep.  Con.  Ct.  398. 

37d.  The  fact  that  a  juror  hsd  expressed  an 
•pinion  against  the  party  in  whose  favor  he  sfler- 
wards  found,  is  no  ground  for  a  new  trial.  Evang 
V.  M  'Kinsty,  Litt.  Sel.  Cts.  969.    ' 

379.  If  a  party  knew,  before  the  jury  were 
sworn,  that  a  eeitaan  juror  had  formed  an  opin- 
ion, but  did  not  know  that  that  opinion  was 
against  him,  it  is  no  cause  for  granting  him  a 
new  trial.     Bdl  ▼.  Howarti,  4  Litt.  117. 

380.  Where  a  party,  after  a  verdict,  proves  that 
one  of  the  jurors  had  said,  before  the  trial,  that 
his  mind  was  made  up  against  him,  and  the  party 
also  makes  affidavit  that  he  knew  nothing  of  the 
fact  before  the  trial,  this  is  cause  for  a  new  trial. 
Pitres  V.  BusA,  3  Bibb,  347. 

381.  A  juror's  having  declared,  before  trial,  that 
he  never  would  give  a  verdict  against  the  party 
who  afterwards  obtained  the  verdict,  is  ground 
for  a  new  trial,  if  the  objection  were  not  known 
to  the  other  party  at  the  time  of  the  trial.  Dem- 
ifigv.  Hurlbui,  i  Chip.  45. 

382.  Where,  after  a  cause  had  been  opened  to 
a  jury,  one  of  the  parties  made  to  a  juror,  out  of 
court,  statements  favorable  to  his  own  side  of  the 
cause,  and  the  jury  afterwards  returned  a  verdict 
in  bis  &vor,  a  new  trial  was  granted.  Perkins  v. 
Knigkt,  2  N.  Hamp.  474. 

ZtiQ,  A  new  trial  will  not  be  granted  because 
one  of  the  jurors  had  not  been  drawn  and  re- 
turned according  to  law,  if  the  objection  be  not 
made  till  after  verdict.  Jiwdierst  v.  HadUv^  1 
Pick.  38. 

384.  Nor,  in  a  capital  case,  because  a  juror  be- 
longed to  another  county.  i6. 

385.  Nor  because  the  foreman  for  the  trial  of 
civil  case^  happened  to  serve  as  foreman  in  the 
capital  case,  no  foreman  having  been  regularly 
appointed  for  that  purpose,  ik, 

386.  Nor  on  the  ground  that  a  talesman  sat  in 
the  trial  of  a  cause  for  which  he  was  not  returned. 
Howland  v.  Gifford^  ib.  43,  naU,  Kennedy  v. 
WiUiame,  2  N.  4k  M.  79. 

387.  Nor  if  a  juror  be  objected  to  at  the  time 
of  the  trial,  and,  upon  inquiry  made,  according  to 
the  statute,  he  be  adjudged  to  stand  indifferent 
in  the  cause,  for  the  same  objection,  especially  if 
it  appear  that  justice  has  been  done  between  the 
parties.     Borden  v.  Borden,  5  Mass.  67. 

388.  But  where  a  party  objecting  had  made  the 
requisite  inquiry  of  the  juror  upon  the  9oir  dire, 
nad  failed  of  discovering  the  fact  which  would 
have  disqualified  him,  a  new  trial  might  be  granted 
if  it  should  afterwards  be  discovered  that  he  did 
not  stand  indiffi^rent  in  the  eause.  Jeffries  v 
RandaU,  14  ib.  905.  ^ 

389.  ▲  saw  tfi^l  will  not  btfffanlad  wher»  lbs 


evidence  of  the  party  having  inflneneed  the  jwy 
is  slight,  or  where  a  juror  has  betted  on  Mk 
sides,  but  withowt  apparent  bias.  M*Cemdend 
V.  M'CausUmd,  I  Testes,  372. 

390.  A  new  trial  will  not  be  granted  on  acconnt 
of  the  relationahip  of  one  of  the  jury,  provided  tbe 
party  had  an  opportunity  to  object  at  the  trial, 
and  refused  so  to  do.  ^p^*V  v*  Liteher,  ib.  326. 
That  the  judge  charged  for  ue  plaintiff,  and  the 
jury  found  for  the  defendant,  is  no  ground  for  a 
new  trial.     Campbell  v.  Sjprool,  ib.  £i7. 

391.  A  new  trial  will  not  be  granted,  on  the 
ground  that  a  juror,  after  he  was  sworn,  eipretwd 
a  wish  to  withdraw  because  he  had  a  similar  lait 
pending  in  the  same  court,  and  such  application 
was  not  granted  to  him.  Skobe  v.  Bell,  1  Band. 
39. 

399.  The  affidavit  (uncontradicted)  of  apart}-, 
that  a  juror  was  related  to  his  adversary,  is  sum 
cient  evidence  of  that  fiiet,  on  a  motion  foraaer 
trial.     DoUey  v.  Gaines,  1  Dana,  529. 

393.  A  new  trial  will  not  be  granted  becaose 
one  of  the  jurors  was  not  a  householder,  onlesf 
the  objection  were  made  before  he  was  sworn. 
Bratton  v.  Bryan,  1  A.  K.  Marsh.  212.  Renmidi 
V.  ITaltkal^  2  ib.  23.  Finley  v.  Bmydsn,  3  ib. 
33f>. 

394.  A  new  trial  will  not  be  granted  to  a  de- 
fondant  because  one  of  the  depositions,  read  bj 
the  plaintiff',  was  taken  before  a  magistrate  vbo 
was  foreman  of  the  jury  to  whom  the  case  waa 
submitted,  where  it  does  not  appear  that  the  port^ 
or  his  counsel  were  ignorant  of  this  caoae  of 
challenge  at  the  time  of  the  trial.  MeUins  ?. 
Ames,  2  N.  Hamp.  349. 

395.  A  new  trial  of  an  indictment  will  be 
granted,  if,  on  the  jury  he'm^  polled,  foor  were 
found  to  dissent  from  the  verdict.  Stale  v.  Hardin, 
1  Bailey,  3. 

396w  Where  the  jury  was  summoned  by  a  cos- 
sUble,  instead  of  the  sheriff'  or  his  deputy,  bat 
the  parties  were  present  when  the  jury  wu  em- 
panelled, and  no  challen^  wasraadeonaeeoant 
of  the  summons,  the  objection  did  not  prerail. 
Commonweaiik  v.  Jforfolk,  5  Mass.  435. 

397.  Bystanders  called  as  jurors,  in  a  capital 
case,  after  examination  on  their  voir  dire,  st  tbe 
instance  of  the  prisoner,  were  elected  bv  him  and 
sworn  in.  A  new  trial  was  sought  for  on  tbe 
ground  of  objections  to  these  jurors,  discovered 
after  the  trial.  The  objections  were  not  diieetly 
inconsistent  with  what  was  disclosed  by  tbe  ju- 
rors themselves  on  their  examination.  It  wu 
held,  that  the  court  ought  not  to  set  aside  a  ver- 
dict of  guilty,  just  in  itself,  though  the  objectiooi 
might,  perhaps,  have  been  good  ground  of  cbal- 
lenge  if  known  and  disclosed  before  the  iiirors 
were  elected  and  sworn.  Jones's  ease,  1  I^igh* 
598. 

39ft.  A  new  Uial  was  granted,  in  a  case  of 
treason,  on  acconnt  d  previous  declaratioBa  of 
one  of  the  jury,  manifesting  a  bias.  U.  SlMlet  v. 
Fries,  3  Dall.  515. 

399.  After  a  verdict  a^nst  the  prisoner,  on 
the  charge  of  rape,  proof  that  one  of  the  joron, 
before  he  was  summoned,  had  said,  that  the  prif- 
oner  *^  was  doomed  to  the  penitentiary,  that  be 
would  go  if  he  had  even  attempted  to  eommit 
the  crione,"  was  held  insufficient  ground  for  a  new 
trial.  Kennedy  v.  Commomwealtk,  2  Virg.  Cas. 
610. 

400.  After  verdict  against  a  prisoner,  on  atrial 
for  manslaughter,  a  new  trial  will  not  be  granted 
on  account  of  supposed  strong  prejudices  againit 
the  prisoner,  existing  in  the  mmd  of  one  of  thf 
jurors.    Poors  v.  Commonwealth^  ib.  474. 
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401.  Nor  beeaose  the  Maie  jm^nan,  by  his 
preriovit  declaratioa  ^  that,  if  certain  iaets  ahonld 
be  proved,  (which  facts  were  so  proved,)  a  jory 
eoald  not  be  found  that  could  do  otherwise  than 
acquit  the  prisoner,''  induced  the  prisoner  not  to 
exercise  his  risht  of  challenge.  Poor*  t.  Csm- 
montoeaUh,  2  Virg.  Cas.  474. 

403.  An  affidavit  was  produced  that  the  fore- 
man of  the  jury  had,  on  the  morning  of,  and  be- 
fore the  trial,  said  that  he  had  come  from  home 
to  hang  every  damned  counterfeiting  rascal,  and 
that  he  was  determined  to  hang  the  prisoner  at 
all  events.  A  new  trial  was  granted.  Simts  v. 
Htpkins,  1  Bay,  373. 

403.  But  the  court  must  take  into  consideration 
the  credibility  of  the  witness  making  such  affida^ 
Tit     State  V.  Duegtae^  ib.  377. 

404.  Afler  a  conviction  of  murder,  a  new  trial 
was  asked  for  on  the  ground  that  one  of  the 
jurors  had,  before  trial,  said  that  the  prisoner 
ought  to  be  hung.  The  motion  was  refused; 
it  not  appearing  to  be  a  deliberate  opinion  of 
the  juror.  Smith  v.  Commonwealtk^  8  Virg. 
Cas.  6. 

405.  A  new  trial  ought  not  to  be  granted  be- 
cause one  of  the  jurors,  before  he  was  empanelled, 
said  that,  **.if  the  prisoner  killed  the  man,  he 
ought  to  be  hanged ;  "  such  declaration  not  being 
an  opinion  of  the  prisoner's  guilt.  Commonwialui 
T.  Hughes^  5  Rand.  655. 

406.  .It  is  not  a  ground  for  a  new  trial  that  one 
of  the  jury  who  tried  the  case  was  drawn  more 
than  20  days  before  the  term  when  the  vtnire 
was  made  returnable ;  no  exception  having  been 
taken  on  that  account  until  after  verdict.  State 
T.  HoKoIl,  6  N.  Hamp.  352. 

407.  Where,  on  an  information  for  a  forfeiture, 
a  claim  and  answer  are  filed  by  an  agent  and 
consignee  for  the  owner,  and  the  jury  are  sworn 
to  try  an  iosoe  between  the  United  States  and 
the  owner,  the  court  will  not,  af\er  verdict,  grant 
m  new  trial  on  the  ground  that  the  jury  were  in- 
correctly qualified.  U»  Statse  v.  Fourtetm  Pae&- 
n^ct,  Gilpin,  235. 

(c.)   Misbehavior  and  Mistakes  of  Jurors. 

406.  Where  any  gross  misbehavior  or  legal 
impropriety  of  ooiulttct,  in  any  of  the  jury,  suffi- 
cient to  destroy  the  credit  of*^  a  verdict,  shall  be 
made  to  appear,  the  verdict  will  be  set  aside. 
GrimuU  v.  FhiUips,  1  Mass.  530.  See  Jeffries  v. 
Randall,  14  ib.  205.  Commonwealth  v.  JKo^,  12 
Pick.  496. 

409.  For  any,  even  the  least,  intermeddling 
with  jurors,  a  verdict  will  always  be  set  aside. 
Knight  V.  Freepert,  13  Mass.  218,  220.  See  Am- 
herst V.  Hadley,  1  Pick.  38,  42. 

410.  The  court  has  the  superintendence  of 
juries  in  matters  of  fact,  and  will  grant  a  new 
trial  where  it  has  strong  reason  to  believe  a  jury 
has  erred,  capriciously  or  ignorantly,  as  to  the 
credibility  of  the  testimony.  Burt  v.  Stackney^  2 
Rep.  Con.  Ct.  323. 

411.  The  affidavit  of  jurors  ought  not  to  be 
received,  to  prove  misbehavior  in  themselves  or 
their  fellow-jurors,  as  a  gromsd  for  a  new  triaL 
Tayl^  V.  (Hger,  Hardin,  586.  Steele  v.  Logan^  3 
A.  K.  Marsh.  394.  ALrrxn,  Smith  v.  CAesftlMH^ 
3  Caines,  56. 

412.  The  affidavit  of  jurors,  as  to  their  inten- 
tions and  impressions,  ought  not  to  be  received 
to  invalidate  their  verdict.  Heath  v.  Conway,  1 
Bibb,  398. 

413.  With  respect  to  the  conduct  of  the  jury 
among  themselves  previous  to  their  verdict,  the 
testimony  of  a  juror  may  be  admitted  as  to  overt 


acts,  whiehmay  be  the  subject  of  a  legal  inquiry, 
and,  in  that  case,  each  member  of  the  jury  may 
be  a  competent  witness.  GritmeU  v.  FhUUps^  1 
Mass.  530. 

414.  On  a  motion  to  set  aside  a  verdict,  the 
testimony  of  one  of  the  jurors  that  he  had 
thought  it  his  duty  to  coincide  with  the  rest  of 
the  jury,  but,  in  his  mind,  he  had  never  approved 
of  the  verdict  or  consented  to  it,  was  held  inad- 
missible, ik.  See  Commonwealth  v.  Drew,  4  ib. 
391.  Bridge  v.  EggUstony  14  ib.  245.  Johnson 
v.  Davenport,  3  J.  /.  Marsh.  390. 

4)5.  A  verdict  will  not  be  set  aside  on  the 
ground  of  aUeged  misconduct  in  the  jury,  unless 
copies  of  the  affidavits,  setting  forth  the  facts  on 
which  the  motion  is  grounded,  have  been  sub* 
mitted  to  the  jurors.  M*  Cheney  v.  Loehhart,  X 
Bailev,  117. 

416.  The  affidavits  of  Jurors,  stating  that  they 
were  influenced  in  making  up  their  verdict  by 
facts  related  to  them  by  some  of  their  fellow- 
jurors,  after  they  had  retired  from  the  bar,  can- 
not be  read  on  a  motion  for  a  new  trial.  Den  v 
M' Mister,  2  Halst.  46. 

417.  That  which  was  a  cause  of  challenge  to  a 
juror  is  not  a  ground  for  a  new  trial.  Sate  v. 
Fisher,  2  N.  &  M.  261. 

418.  Where  a  jury,  after  agreeing  upon  a  ver- 
dict, separate  without  leave,  it  is  not  a  ground 
for  new  trial.  Wright  v.  Burehjield,  3  Ham.  53. 
Smith  V.  Harrow,  3  Bibb,  446.  But  see  HowU  v. 
Dunn,  1  Leigh.  455. 

419.  A  separation  of  a  jury  afler  they  have 
been  empanelled  and  sworn,  but  before  any  evi- 
dence has  been  given,  is  no  ground  for  a  new 
trial,  especially  where  the  separation  was  so 
momentarv  tliai  any  tampering  with  the  jurors 
was  hardly  possible.  Martinis  ease,  2  Leigh. 
745. 

420.  Where  a  jury  separated  afler  having 
agreed  on  a  verdict  in  substance,  and  were  sent 
out  again  to  put  it  in  form,  snch  separation,  and 
the  return  of  a  second  verdict,  were  held  insuffi- 
cient grounds  for  a  new  trial.  Winslaw  v.  Z)r«- 
per,  8  Pick.  170. 

421.  The  mere  separation  of  a  jury,  empaa* 
elled  for  the  trial  of  a  capital  cause,  though  c<m- 
trary  to  the  directions  of  the  court,  will  not,  of 
itself,  be  a  sufficient  cause  to  set  aside  their  ver- 
dict; but  if  there  be  the  least  suspicion  of  abuse, 
the  verdict  will  be  set  aside  and  a  new  trial 
granted.  Thus  where  the  jury  separated,  and 
two  of  them  went  to  their  lodgings  and  drank 
spirituous  liquors,  though  not  enough  to  a£Eect 
them  in  the  least,  the  verdict  was  set  aside. 
Feople  V.  Douglass,  4  Cow.  26.  Comuwnspealth 
V.  M'Caul,  1  Virg.  Cas.  271. 

422.  The  separation  of  a  juryman  from  the  rest 
in  a  criminal  case,  for  some  innocent  purpose,  is 
no  ground  for  a  new  trial,  provided  it  is  with  the 
authority  and  in  the  attendance  of  the  officer 
having  charge  of  the  jury,  and  provided  there 
was  no  actou  im^tiper  communication  between 
the  juror  and  other  persons  during  such  separa- 
tion.    Thomas  v.  Commonwealth,  2  ib.  479. 

423.  After  the  retirement  of  the  jurors  in  a 
criminal  ease,  while  they  were  together  under 
the  care  of  the  sheriff,  in  a  room  separate  from 
all  the  others,  one  of  the  jurors  called  to«  friend 
firom  the  window,  desiring  him  to  inform  his  fam- 
ily of  the  cause  of  his  absence,  and  requesting 
him  to  procure  his  watch  and  deliver  it  to  the 
sheriff  for  him.  Held,  that  this  convermtioa 
was  not  sufficient  rround  for  a  new  trial,  al- 
though the  sheriff  did  not  happen  to  hear  it,  it 
being  preyed  by  the  testimany  of  another  juror, 
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who  did  hear  H.    Kmmtiy  t.  CowMwwmniM,  8 
ViTg.  Cm.  510. 

424.  Where  the  jarj  in  a  eapiUl  trial  had  re- 
tired with  the  cause,  one  of  the  constable* 'haying 
them  in  charge,  and  a  stranger  carried  reasona- 
ble refreshments  into  their  room,  at  their  request 
and  with  the  consent  of  the  constable,  but  no 
conversation  respecting  the  cause  look  place,  it 
was  held,  that  the  prisoner,  who  was  conTicted, 
was  not  entitled  to  a  new  trial.  CamimonwtmUk 
▼.  Roby,  12  Pick.  496. 

425.  Where  persons  not  witnesses  intruded 
themselves  into  the  jury  room,  and  conversed 
with  the  jury  on  the  subiect  of  the  suit,  but  the 
jury  did  not  listen  to  their  statements  as  evi- 
dence, it  was  held,  that  this  was  no  cause  for  a 
new  trial.     Barbour  t.  ArekeTy  3  Bibb,  8. 

426.  If  the  jury,  in  order  to  ascertain  the  dam- 
ages, agree  that  each  juror  shall  set  down  the 
sum  which  he  thinks  the  plaintiff  ought  to  re- 
cover, and,  dividing  the  aggregate  bv  12,  they 
return  the  quotient  as  their  verdict,  tnis  is  not  a 
ground  for  impeaching  their  verdict,  provided 
there  was  no  previous  agreement  to  be  bound  by 
such  result.  Dorr  v.  Fmno,  12  Pick.  521.  Qriu' 
nell  T.  Phillip*^  I  Mass.  530.  Cowpertoaitke  v. 
James,  2  Dall.  55.     Heath  v.  Conuw^,  I  Bibb,  398. 

427.  Where  there  is  evidence  of  improper  con- 
duct by  the  prosecutor,  such  as  exhibiting  papers 
at  places  where  jurors  boarded,  the  court  may, 
in  its  discretion,  set  aside  the  verdict  and  order 
a  new  trial.     State  v.  Haseall,  6  N.  Hamp.  352. 

428.  If  it  appear  that  a  party  has  had  inter- 
course with  one  of  the  jury  after  he  was  sworn, 
a  new  trial  will  be  granted.  RUehU  ▼.  Hoi' 
brooke,  7  S.  dc.  R.  458. 

429.  A  new  trial  was  granted  where  a  jury 
found  that  a  release  was  fraudulent,  without  any 
proof  of  its  being  so.  Lemngswortk  v.  Fox,  2 
Bay,  520. 

430.  If  a  party  deliver  a  paper  to  the  inry 
without  leave,  and  a  verdict  be  found  for  him, 
a  new  trial  will  be  granted.  Skeajf  v.  Qray^  2 
Teates,  273. 

431,.  If  the  jury  take  out  with  thera  a  deposi- 
tion, part  of  which  was  deemed  inadmissible  by 
the  court,  out  that  part  totally  inapplicable  to  the 
count  on  which  judgment  is  given,  this  is  no 
ground  for  a  new  trial.  Alitor,  if  it  was  deliTered 
to  the  jury  by  the  counsel  of  the  party  in  whoae 
favor  the  verdict  was  given.  lunudale  y.  ^roien, 
4  Wash.  C.  C.  148. 

432.  A  paper  drawn  up  by  the  plaintiff,  contain- 
ing a  statement  of  the  items  composing  his  claim 
for  damages,  having  been  accidentally  passed 
to  tlv  jury  with  the  other  papers  in  the  cause, 
though  not  by  them  regarded  as  evidence  regu- 
larly before  them,  the  verdict,  which  was  for  the 
plaintiff,  was  fbr  this  cause  set  aside.  Betuon  y. 
Fisk,  6  Greenl.  141. 

433.  A  new  trial  will  be  jmnted  where  the 
jury  receiyed  new  evidence  after  leaying  the  bar. 
Brvnoon  v.  Grakam,  2  Yeates,  166.  f%onipooH 
y.  MaUet,  2  Bay,  94.  Paine  r.  VanJ^oU,  1  South. 
146. 

434.  In  ejectment,  where  it  became  necessary 
to  proye  livery  of  seizin  of  land,  a  new  trial  was 
granted,  because  the  yerdict  did  not  find  the  fact 
definitely,  but  only  that  there  was  a  memoran- 
dum of  it  indorsed  on  the  deed.  McLean  v.  Cop' 
per,  3  Call,  367. 

435.  A  new  trial  will  be  granted,  where  the 
yerdict  is  uncertain  and  contradictory.  Doe  v. 
Jfortkem,  1  Wash.  282.  Goooely  y.  Holmeo,  3 
Call,  424. 

436.  Diaelosnre  of  a  verdict  by  a  juror,  before 


it  is  deliyeved  im  court,  is  sufllcient  ground  ftrt 
new  trial.     Oreuti  y.  Carpenter,  1  Tyler,  250. 

437.  The  affidavits  of  two  jurors,  that  (hej 
were  influenced  in  their  yerdict  by  inforraatioi 
given,  by  one  of  their  own  body,  in  the  jarj 
room,  was  held  no  ground  for  a  new  trial.  Priei 
y.  Warren,  1  H.  &  M.  385. 

438.  On  the  plea  of  ^«  no  aasets,"  a  verdict 
finding  that  the  administrator  has  in  bit  biodi 
assets  belonging  to  the  estate  of  his  inteitite, 
without  saying  to  what  amount,  is  defective,  tnd 
a  new  trial  should  be  awarded.  ^ppe»  v.  BwM, 
4  Munf.  466. 

439.  A  new  trial  was  asked  for  by  a  pritoner, 
because  an  account  of  the  eyidence  pveo  on  t 
former  trial,  with  severe  expressions  towardi 
him,  was  puhliahed  in  the  county  of  his  teoosd 
trial,  the  judge  of  the  court  having  been  tlie 
writer  of  it.  The  jury,  on  their  voir  dire,  denied 
that  they  had  formed  or  expressed  an  opinion, 
and  the  fact  that  the  judge  was  the  initer  of 
the  statement  was  not  known  until  afler  tlw 
trial,  and  no  prejudice  was  shown  to  have  exiitfd 
in  the  minds  of  the  jury.  Held,  thtt  the  wm 
trial  should  not,  fbr  such  reason,  be  jmnted. 
Vamco  V.  Conuaonwealtk,  2  Virg.  Cas.  168. 

440.  Where  the  ofiieers  of  court  permitted  a 
jury  to  read  newspapers  during  the  progresiofa 
capital  trial,  first  cutting  out  every  thing  whiek 
related  to  the  trial,  and  it  appeared  that,  in  Act, 
the  jury  neyer  saw  any  thing  in  the  newtptpen 
relative  to  the  trial,  and,  after  the  charge  of  the 
judge,  were  not  allowed  to  see  any  newsptpeii 
until  they  had  delivered  their  yerdict;  it  «u 
held,  that,  although  this  was  an  irregularitj  in 
the  oflicers,  it  was  not  sufficient  to  jostifj  the 
court  in  setting  aside  the  verdict,  and  granting  a 
new  trial,  or  treating  the  matter  as  a  mis>tria]. 
U.  States  y.  Gibert,  2  Sumner,  19. 

441.  Held,  also,  that  it  would  not  be  taffieient 
for  this  purpose  to  show  that  some  of  the  joron 
drank  sjrdent  spirits  during  the  trial,  when  the 
prisoner's  counsel  consented,  in  open  coart,to 
this  indulgence  to  those  whoae  health  might 
require  it,  unless  it  was  also  shown  that  the  in- 
dulgence was  grossly  abused,  and  operated  injori> 
ouslv  to  the  prisoner,  ib, 

442.  A  new  trial  was  granted  because  the 
judge,  after  the  court  was  adjourned,  wrote  a  let* 
ter  to  the  jury  respecting  the  cause  which  had 
been  committed  to  them.  Sargent  v.  Roberts,  1 
Pick.  337. 

443.  A  new  trial  will  be  granted  for  the  pur- 
pose of  correcting  a  mistake  in  a  jodgment, 
caused  by  the  miscalculation  of  the  intereatona 
promissory  note.  fVkittoell  v.  Atkinson,  6  Masi. 
272. 

444.  Wheie  the  jury,  probably  through  inat. 
tention,  did  not  allow  certain  interest  to  the 
plaintiff,  by  means  of  which  the  plaintiff  did  not 
recoyer  full  coats,  but  the  yerdict  was  not  againit 
law  or  evidence,  a  new  trial  was  refused,  nepr 
y.  Weston,  7  ib.  110. 

445.  Where  the  plaintiff's  8on-in*Iaw  said  to 
one  of  the  jurors,  during  trial,  that  the  caoae  wu 
of  great  consequence  to  him,  that  he  ahouM  hsn 
to  pay  the  costs  if  the  cause  should  p>  aftinat 
the  plaintiff,  and  that  the  defence  of  the  action 
was  a  spiteful  thing  on  the  part  of  the  defend- 
ants, a  new  trial  was  granted.  Knigki  v.  /Vea> 
port,  13  ib.  218. 

446.  Where  the  court,  with  consent  of  puhe^ 
instructed  the  jury  to  find  a  special  verdict,  and 
the  jury  returned  a  general  yerdict  instead,  it 
was  held  no  ground  for  a  new  trial.  Smitk  r> 
Brougktan,  1  Har.  dk  M'Hen.  33. 
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447.  Whether  a  jnttioe  of  the  peaea  may  grant 
a  new  trial  for  malpraotiee  in  the  jurors  or  party 
-^  quart ;  if  so,  the  cause  must  be  set  out  in  the 
record.    Ktatk  t.  Sergtmnt^  3  Penn.  &84w 

448.  A  new  trial  was  refused  in  an  action  of 
ejectment  with  nominal  damages,  although  a 
small  portion  of  the  premises  appeared,  on  trial, 
to  be  m  a  third  person,  and  the  verdict  was,  by 
mistake,  returned  for  the  whole.  Pomeroy  t. 
TayLor^  Brayt.  169. 

449.  A  new  trial  should  not  be  granted  be- 
cause the  jury  disregarded  erroneous  instruc- 
tions.   Armstrong  t.  Knth^  3  J.  J.  Marsh.  153. 

450.  Where  the  jury  have  been  correctly  in- 
structed by  the  court,  the  inquiry  is  not  to  be 
made,  as  a  ground  for  a  new  trial,  whether  they 
did  not  misunderstand  their  instructions.  Lathrop 
▼.  Sharon,  13  Pick.  173. 

451.  The  jury  may  be  asked  by  the  judge  upon 
what  grounds  they  have  returned  their  verdict, 
and  if,  by  their  answer,  it  appears  that  they  have 
proceeded  on  an  erroneous  principle,  a  new  trial 
may  be  granted.    PiercM  t.  Woodward,  6  ib.  306. 

453.  In  an  action  for  libel,  where  the  jury 
find  for  the  defendant,  a  new  trial  will  not  faie 
granted  merely  because  the  jury  misunderstood 
or  disregarded  the  evidence.  Hurtin  v.  Hopkins, 
9  Johns.  36. 

453.  A  new  trial  will  be  granted,  in  ejectment, 
where  a  verdict  in  iavor  of  the  defendant  is 
founded  in  mistake,  and  produces  injustice. 
Deems  v.  Qaiarmr,  3  Rand.  475. 

454.  Where  one  of  the  jurora  declared  that  he 
had  misunderstood  the  testimony,  and  its  appli- 
cation to  the  law,  it  was  held,  that  a  new  trial 
might  be  granted.     Hague  v.  8traiton,  4  Call,  84. 

455.  The  fact,  that  some  of  the  jury  misap- 
prehended the  testimony,  does  not  nirnish  good 
cause  for  a  new  trial.  Bishop  v.  IVUliamsou,  8 
Greenl.  163. 

456.  A  new  trial  will  be  granted  as  often  as  a 
jury  disregards  the  laws  of  the  land  and  clear 
and  indubitable  testimony.  Payne  v.  Trezeoant, 
3  Bay,  33. 

457.  A  new  trial  will  not  be  granted  on  the 
ground  of  the  jury's  mistaking  the  law.  Scovel 
V.  Ty^r,  3  Root,  144.  Tyler  v.  Steoens,  4  N. 
Harop.  116.  IMUard  v.  M'Qee,  3  J.  J.  Marsh. 
549. 

458.  If  the  jury  state  a  fact  which  is  irrelevant 
to  the  inquiries  put  to  them,  the  court  is  not 
bound  to  receive  it;  and  such  answers  are  not 
competent  evidence  for  the  purpose  of  impeach- 
ing the  verdict  on  the  ground  of  their  miscon- 
duct.    Dorr  V.  Fenno,  13  Pick.  581. 

459.  The  random  declarations  of  jurymen,  after 
they  are  discharged,  afford  no  ground  for  a  new 
trial.     Price  v.  M'llvain,  Const.  Rep.  503. 

460.  Swearing  the  jury  to  inquire  of  damages, 
where  the  general  issue  was  pleaded,  is  errone- 
ous.    H'iUtams  v.  Jforris,  3  Litt.  157. 

(d.)  Misdirection  and  Misruling  of  the  Judge, 

461.  Instructions  should  not  assume  or  presup- 
pose a  fact  proper  for  the  consideration  of  the 
Joiy.    Lightbum  v.  Cooper,  1  Dana,  373. 

463.  A  judge  has  a  right  to  express  to  the  jury 
his  opinion  as  to  the  weight  of  evidence.  Com' 
monwealth  v.  Child,  10  Pick.  353.  Swift  v.  Ste- 
vens, 8  Conn.  431. 

463.  It  is  not  improper  for  a  judfe  to  comment 
on  the  evidence,  so  far  as  he  may  deem  it  neces- 
sary fairly  to  prasent  the  cause  to  the  minds  of 
the  jurors.     Ware  v.  Ware,  8  Oreenl.  43. 

4o4.  A  judge  may  state,  and  give  his  opinion  to 
the  jury  on,  facts,  and,  if  the  jury  give  a  verdict  in 


conformity  with  his  conclusions,  a  new  trial  will 
not  be  granted,  even  if  he  misstated  some  of  the 
facts  in  a  long  and  intricate  case.  The  jury  are 
the  final  judges  of  the  facts.  KiiUoch  v.  Palmer, 
1  Rep.  Con.  Ct.  316. 

465.  If  a  question  of  law  has  been  erroneously 
submitted  to  the  decision  of  the  iury,  it  seems 
that  the  court  a'ill  not,  for  this  cause  alone,  dis- 
turb the  verdict,  if  it  appears  that  they  have  de- 
cided it  correctly.  Springer  v.  Bouidoinham,  7 
Greenl.  443.  Copeland  v.  Wadleigh,  ib.  141. 
Shaw  V.  WaUis,  3  Stew.  &,  Port  193. 

466.  But  where  it  is  involved  with  a  question 
of  fact,  both  may  be  properly  left  to  a  jury.  Shaw 
V.  Wallace,  3  Stew.  4b  Port.  193. . 

467.  A  motion  to  set  aside  a  verdict  for  the 
supposed  misdirection  of  the  jury  by  the  judge, 
in  a  matter  of  law,  will  not  be  sustained,  unless 
the  grounds  of  the  motion  appear  in  the  judge's 
report,  or  are  stated  in  a  bill  of  exceptions. 
Brunswidt  v.  M*Kean,  4  Greenl.  508. 

468.  A  new  trial  will  not  be  granted  when  the 
record  and  bill  of  exceptions  do  not  show  facts 
to  which  the  charge  was  relevant.  Fineh  v.  El" 
liot,  4  Hawks.  61. 

469.  Where,  in  a  matter  within  the  discretion 
of  the  judge,  a  motion  is  refused,  such  refusal  is 
not  a  ground  for  setting  aside  the  verdict.  Pierce 
V.  Thompson,  6  Pick.  193.     See  Sawyer  v.  Mer» 
riU,  ib.  478.     Commonwealth  v.  ChUd,  10  ib.  353. 
Alderman  v.  French,  1  Pick.  1.    Mercer  v.  Sayre 
7  Johns.  306.     Scott  v.  HuU,  8  Conn.  396.    Mex 
ander  v.  Byron,  3  Johns.  Cas.  318.    Price  v.  Jen 
kins,  1  N.  db  M.  l.'>3. 

^  470.  It  is  a  matter  in  the  discretion  of  the 
court,  whether  a  witness  shall  be  reaxaniined 
after  both  parties  have  summed  up  to  the  jury ; 
but  if  the  court  below  err  in  the  exercise  of  this 
discretion,  the  supreme  court  will  grant  a  new 
trial.    Merrills  v.  Law,  9  Cow.  65. 

471.  Where  a  jury  is  instructed  to  find  for  one 
party  upon  the  whole  evidence,  and  the  verdict 
is  according  to  the  law,  evidence,  and  justice  of 
the  case,  it  is  rarely  disturbed.  Chiles  v.  Boothe^ 
3  Dana,  566. 

478.  A  new  trial  may  be  asked  for  on  a  case 
made,  on  the  ground  of  the  misdirection  of  the 
judge,  although  no  exception  is  taken  to  the 
charge  of  the  judge  on  the  trial.  Archer  v.  Hti^ 
beU,  4  Wend.  514. 

473.  That  instructions,  irrelevant  to  the  issue, 
were  given,  but  not  excepted  to  when  given,  is 
not,  per  se,  suflScient  ground  for  a  new  trial. 
Cannon  v.  Jilshurg,  1  A.  K.  Marah.  76. 

474.  Misapprehension  of  the  judge  as  to  a  ma- 
terial fact,  and  a  direction  to  the  jury  according- 
ly, are  irresistible  reasons  for  a  new  trial.  John* 
son  V.  Harth,  1  Bailey,  483.  Jones  v.  M'Jfeil,  ib. 
335.  Murden  v.  S,  C.  ins.  Co,  1  Rep.  Con.  Ct. 
300. 

475.  Where  the  verdict  dearlv  appean  to  have 
been  eouitable,  a  new  trial  will  not  be  granted, 
although  the  correctness  of  the  ruliqg  ofthe  law 
be  doubtful.  Rogers  v.  Page,  Brayt.  169.  Breek^ 
enridge  v.  Anderson,  3  J.  J.  Marah.  710.  Ingram 
ham  V.  5.  C.  Ins.  Co.  Const.  Rep.  707. 

476.  Although  the  omission  of  the  court  to 
charge  the  jury  on  important  questions  of  law, 
involved  in  the  case,  is  not,  in  itself,  a  reason  for 
granting  a  new  trial,  vet  the  court  will  exer- 
cise a  discretion ;.  and  if  they  think  the  justice  of 
the  case  will  be  promoted,  they  will  grant  it. 
Calbreath  v.  Qracy,  1  Wash.  C.  C.  196. 

477.  A  new  trial  will  be  granted  if  the  judge 
should  erroneously  instruct  3ie  jury  in  a  matter 
of  law,  whieh  might  have  inflneneed  them  m 
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their  Terdiet.  Baylt«v  t.  D»«t«,  1  Piek.  206. 
Iaom  v.  Cromkit^  13  ib.  177.  Baydmk  v.  Jioore^ 
5  M»M.  365.  i>MUey  t.  dMifi«r,  ib.  438.  0«yC 
¥.  />tfiiim,  5  Day,  479.  West  v.  JintUrsatt^  9 
Conn.  107.    />oe  ▼.  Painej  4  Hawks.  64. 

478.  A  new  trial  will  be  granted  wbere  the 
ezceptiouBf  though  diaallowed  by  the  judge, 
•how  auflicieitt  came.     Fisk  v.  SUd^  Bravt.  168. 

479.  If  the  effect  of  an  instruction  to  the  jory 
be  such  as  the  facts  authorized,  although  the  in- 
straction  was  erroneously  giTen,  it  is  no  ground 
for  a  new  trial.  L09  t.  Ciuumken^  3  J.  J.  Marak. 
606. 

480.  Omissions  in  the  charge  of  a  Jtt4^  can 
afford  no  ground  for  a  new  trial,  unless  it  shall 
be  manifest  that  the  jury  erred  through  want  of 
instruction,  and  have  found  a  verdict  contrary 
to  law.    Den  r.  Sinniekson^  4  Halst.  149. 

481 .  Where  the  court  are  not  reminded  of  an 
omission  to  charge  on  a  certain  point  until  after 
the  jury  haye  gone  out,  it  is  not  a  sufficient 
ground  *  of  exception.  Slais  y.  Catim^  3  Verm. 
634. 

483.  If  a  court  refuse  instructions  which  are 
materia]  to  the  question  to  be  tried,  it  is  error. 
CoUuuin  y.  Roh€rUy  I  Mis.  97. 

483.  JUUer^  of  the  refusal  to  giye  instructions 
which  would  not  benefit  the  party  asking.  Fitx- 
gerald  y.  Barker^  4  J.  J.  Marsh.  398. 

484.  The  court  are  not  bound  to  instruct  a  jury 
upon  abstract  propositions ;  but  they  are  bound  to 
meet  and  decide  eyery  legal  proposition  that 
arises  in  a  cause.  Lststs  y.  State,  4  Ham.  389. 
Van  Houen  y.  Van  JiUtyiu^  3  Wend.  75.  Gp/s- 
m«n  y.  Roberts^  1  Mis.  97  CUrke  y.  Baksr^  7 
J.  J.  Marsh.  194. 

485.  Instructions  entire!?  abstract  are  erro- 
neous.   R&ss  y.  G^rrisan^  1  Dana,  36. 

486.  The  expression  of  an  opinion  by  the 
judge,  not  called  for  by  the  fitcts  in  the  case,  and 
from  which  no  practical  effect  has  resulted,  fur^ 
nishes  no  ground  for  a  new  trial.  WiUiamt  y. 
CkttMtkorougk^  4  Conn.  356. 

487.  An  erroneous  opinion  upon  aa  abstract 
question  of  law,  expressed  by  the  judge  in 
charging  the  jury,  which  is  not  inyolyed  in  the 
decision  of  the  case,  is  not  a  ground  for  reyersing 
the  judgment,  or  for  granting  a  new  triaL  iZeeJ 
y.  Jtf  'Grew,  5  Ham.  375.  Jwimn y.  J«mcs,  ib.  88. 

488.  A  judge  cannot  be  requited  to  declare  the 
law  on  hypoUietical  questions  not  arising  from 
the  cause ;  but  if  he  does  declare  it,  and  erro- 
neously, and  it  can  haye  had  any  influence  on 
the  jury,  their  yerdict  ought  to  be  set  aside.  £<- 
timg  y.  U,  S,  Bumk^  11  Wheat.  59. 

489.  Where  diyers  instructions  are  ffiyen, 
which,  taken  together,  state,  hypotbetioally, 
eyery  material  fact,  it  is  not  a  sufficient  ground 
for  a  new  trial,  that,  in  some  of  the  instructions, 
considered  separately,  there  may  be  fatal  omis- 
sions of  hypotheses.  Rueker  y.  IHmiUsn^  3 
Dana,  36. 

490.  Where  fkcts,  conducing  to  a  conclusion, 
are  giyen  in*  eyidence,  it  is  error  in  the  ccrart  to 
instruct  the  jury  peremptorily.  Tr0Uer  y.  Ssn- 
ders,  7  J.  J.  Marsh.  3S1.  D^Uam  y.  HtmdUy,  2 
A.  K.  Marsh.  418. 

491.  Where  the  court  erroneously  instmet 
the  jury  that  the  defendant's  eyidence  did  not 
*•  conduce  to  sustun  his  plea,  it  is  ground  for  a 
new  trial.  Figkimagter  y.  Beasly,  7  J.  J.  Marsh. 
410. 

493.  A  new  trial  should  be  granted,  where  a 
proper  instruction  was  asked  for,  on  a  point  to 
proye  which  eyidence  was  offered,  and  the  judges 
disagreed  on  the  point,  whereby  th0  instruction 


was  not  giyen,  although  the  adyerse  party  vu 
willing  that  the  instruction  should  be  giTen. 
Inysen  y.  OuUsisny,  4  Bibb,  100. 

493.  It  is  in  the  power  of  a  party  applying  fin 
the  charge  of  the  court  to  have  it  speoifiealij  ap- 
plied to  eyery  part  of  the  eyidenoe ;  and  wbm 
the  charge  is  asked  ia  such  general  SMBner  u 
that,  when  giyen,  it  may  not  be  as  explicit  is  tk 
testimony  would  authorize,  it  is  not  a  grouad  of 
reyersal  that  the  charge  was  too  general.  HatU 
y.  Tvmbmim^  1  Stew.  4k  Port.  178. 

494.  It  is  no  ground  for  a  new  trial,  that  the 
jury  were  not  distinctly  charged  upon  a  qaeetiea 
not  raised  by  the  parties  on  the  triaL  AUtf  t. 
awatkd,  7  Conn.  500. 

495.  It  is  no  ground  for  a  new  trial  tint,  in  a 
judge's  charge,  was  an  error  of  law,  on  the  af- 
plication  of  the  party  who  might  have  bees  beo. 
efited  and  could  not  haye  been  injvrsd  thevebj. 
StaU  y.  aUek,  1  Bailey,  330. 

496.  If  a  jud^,  in  summing  up,  instracti  the 
jury  upon  a  point  arising  fkum  the  facts  in  the 
case,  which  the  counsel  £d  not  think  of,  being  a 
matter  within  his  discretion,  it  will  not  he  a 
ground  for  a  new  trial ;  but  if  eyidence  eovU 
haye  been  giyen,  had  the  point  been  earlier  pre> 
sented,  ahowing  the  suggestion  to  be  of  nofeiee, 
the  losing  party  may  have  the  benefit  of  it  on  a 
petition  for  a  new  triaL  Sawy§r  y.  Jfemtt|6 
Pick.  478. 

497.  After  the  pUinUff  had  closed  his  esse,  at 
the  trial,  before  a  jury,  the  defendant  called  a 
witness  on  his  part,  who  was  sworn,  but  the 
judge  expressed  an  opinion  in  layor  of  the  d^ 
fendant,  saying  that  it  was  hardly  necessary  6f 
liim  to  giye  any  eyidence  in  the  then  stage  of 
the  cause ;  the  defendant,  therefore,  forixwe  to 
introduce  any  testimony,  and  the  jury  iboad  for 
the  plaintiff.  Held,  that  this  was  no  groaadfir 
a  new  trial.    Beelcmaia  v.  Besncs,  7  Cow.  89. 

498.  Where  seyeral  breaches  are  assigned,  d 
there  are  enoneous  instructions  as  to  eitSrrf  itii 

und  for  reyersal.      Tkanu  y.  HmUyy  I  Dana, 


499.  An  instruction  that  no  state  of  proof  cooJd 
warrant  is  ground  for  reyersal,  though  it  doei 
not  appear  what  the  eyidence  was  to  which  it 
was  intended  to  apply.  Rakardf  y.  Wd/e^  ih. 
155. 

500.  Instructions,  that  do  not  Icaye  to  the  jnrj 
all  the  frets  the  eyidence  conduces  to  prD?e,  an 
erroneous.     StUliwam  y.  Anders,  3  ib.  66. 

501.  A  want  of  more  explicit  directioiu  to  a 
jury  is  no  ground  for  a  new  trial,  where  sneh 
directions  would  not  ayail  the  party.  Rogers  t. 
Hillkause,  3  Conn.  398. 

503.  Where,  therefore,  the  judge  instroctrda 
jury  **  that  a  quitclaim  deed,  without  a  yaloabh 
consideration  expressed,  might  be  good  between 
the  parties,"  it  was  held,  that  this  was  equivtlest 
to  a  positiye  direction  that  auch  deed  was  valid  i 
at  any  rate,  that  the  want  of  a  more  eiplicit  di- 
rection was  no  ground  for  a  new  trial,  where  the 
title  of  the  opposite  party  was  established  by  td- 
yerse  possession,  ik, 

503.  It  is  not  a  ground  for  a  new  trial,  that  th* 
court  omitted  to  instruct  the  jury  what  aisosiit 
of  eyidence  was  necessary  to  eonyict  of  the  erins 
charged,  where  no  question  of  that  natare  waf 
raised  at  the  Uial.  Staie  y  HateaU^  6  M .  Hasp 
S5S. 

504.  Where  the  charge  of  the  judge  has  a  tend- 
ency lo  make  an  erroneous  impression  apon  a 
jury,  and  to  mislead  them  in  their  yiews  of  thf 
case,  a  new  trial  will  be  granted.  BmkMi^' 
Gary,  11  Wend.  83. 
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606.  A  caiue  may  be  reveried  for  erroneoni 
mitnietions,  notwiUiitandingr  the  verdict  may 
appear  to  l>e  right  upon  the  proof.  Gaines  y« 
Buford^  1  Dana,  461.  fyardeU  ▼.  Hughes,  3 
WeDd.  418.     OilUspU  ▼.  GiUespis,  2  Bibb.  89. 

506.  A  new  trial  was  refused,  in  a  criminal 
case,  where  the  complaint  was  that  the  judge, 
although  requested,  declined  to  charge  the  jury, 
there  being  no  dispute  as  to  the  law  of  the  case  ; 
the  trial  dosing  so  late  on  Saturday  night  that, 
had  the  jury  been  charged,  they  must  either 
have  been  iJismissed  or  kept  over  Sunday,  and 
the  verdict  being  fully  supported  by  the  evi- 
dence.   People  V.  Gray,  5  Wend.  289. 

507.  It  is  not  incumbent  on  a  judge  to  report 
his  charge  to  the  jury  in  eztenss,  but  only  as  to 
such  points  as  are  made  the  ground  of  objection. 
CommonwetUth  v.  Child,  10  Pick.  252. 

508.  Where  the  supreme  court  were  not  spe- 
cifically informed  as  to  the  language  used  by  the 
judge  m  the  common  pleas,  in  his  charge  to  the 
jury,  and  they  were  inclined  to  think,  horn  the 
light  they  had,  that  the  judge  .expressed  himself 
stronger  than  the  case  would  warrant,  a  new 
trial  was  granted.  Lavjrenee  v.  M*Gtegor,  5 
Ham.  309. 

509.  Where  contradictory  evidence  is  intro- 
duced, the  court  should  not  instruct  the  jury  to 
find  for  either  party.  Hart  v.  Miller,  3  A.  K. 
Marsh.  336. 

510.  Where  the  court  instructed  the  jur^  that 
the  plaintiff  was  bound  to  prove  a  fact  which  he 
was  not  bound  to  prove,  and  the  jury  found 
against  the  plaintiff,  it  was  held,  that  a  new  trial 
should  be  granted.  Handln  v.  Harriscti:,  3  Bibb, 
481. 

511.  If  the  judge  instruct  the  jury  that,  if  they 
believe  a  eertain  one  of  the  wHnessee,  they  ought 
to  find  for  the  defendant,  a  new  trial  will  be 
granted.     Tufts  v.  Seabvry,  11  Pick.  140. 

512.  Where  a  judgre,  in  his  instructions,  tellt 
the  jury  that  **  it  is  the  plainest  case  he  ever  saw 
»  court,*'  and  that  a  fact  **was  proved,'*  the 
jury  being  the  trieiB  of  the  facts,  it  is  ground  for 
a  new  trial.    Jtilen  v.  Kopnmn,  2  Dana,  221. 

513.  If  the  evidence  conduce  at  all  to  prove 
payment,  and  the  court  refuse  to  instruct  the 
^ury  that  they  may  infer,  from  the  evidence,  the 
fact  of  payment,  it  is  cause  for  a  new  trial.  MiUs 
V.  Major,  2  J.  J.  Marsh.  153. 

514.  A  verdict  will  not  be  set  aside  where,  on 
m  motion  for  a  nonsuit,  the  judge  declares  the 
eridence  to  be  sufficient  to  entitle  the  plaintiff  to 
recover,  and  charges  the  jury  to  find  for  the 
plaintiff,  if  the  evidence  warrants  the  Terdiet< 
Dean  v.  HewiU,  5  Wend.  257. 

515.  A  new  trial  will  not  be  granted  becatMe  a 
judge  expresses  an  opinion,  in  nis  charge  tu  the 
jury,  that  a  discrepMiey  between  the  testhneny 
of  a  witness  and  his  former  statement  seems  sat* 
urally  enough  accounted  for.  Jackson  v.  Paek» 
mrd,  6  ib.  415. 

516.  Where  the  jur^  are  called  upon  to  weigh 
the  contradictory  testimony  of  two  surveyors,  H 
is  not  an  objection  to  the  charge  of  the  j«dge 
that  he  told  the  juiy  «<  that,  in  estimating  and 
comparing  the  jeonfliotiBg  opinions  of  tlM  sur- 
veyors, they  shovld  not  overlook  the  ihct  that 
the  plain  tiff's  surveyor  was  the  saias  oian  by 
whom  the  lots  were  originally  surveyed  md  kid 
out.    Den  v.  Emsrssn,b  Hafst  279. 

517.  Where,  in  a  proseoution  fbr  fiuKng  to 
give  in  a  list  of  taxable  property,  the  deftudant 
wished  to  be  heard  upon  ns  evidenest  but  the 
eoort  relbsed  t*  bear  hi*,  sajring  tfaait  they  «b 
derstood  tlv  tmm%  was  «s  hs 
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argument,  it  was  held,  that  such  refabal  was 
sufficient  ground  for  a  new  trial.     Olds  v.  Com 
numweaUk,  3  A.   K.Marsh.  465. 

518.  Although  it  is  within  the  discretion  of  the 
court  to  grant  a  postponement  or  not,  yet,  if  in- 
justice be  done  in  reAistng  it,  a  new  trial  will  be 
granted.  Ogden  v.  Gibbons,  2  South.  518.  But 
see  S.  C.  ib,  853. 

519.  Where  the  jury  are  sworn  to  try  an  issue 
or  issues,  embracing  the  entire  declaration,  it  is 
not  error  for  the  court  to  refuse  to  instruct  the 
jury  to  disregard  counts  that  may  be  faulty,  there 
being  enough  to  sustain  a  general  verdict  and 
judgment.  French  v.  Franer,  7  J.  J.  Marsh. 
425. 

520.  Where  a  judge  directed  a  verdict  upon 
competent  evidence,  which  was  uncontradicted, 
instead  of  submitting  the  question  of  its  suf- 
ficiencv  to  the  jury,  a  motion  for  a  new  trial  was 
refused.    Mchols  v.  Goldsmith,  7  Wend.  160. 

521.  A  court  of  appeals  will  consider  the  in* 
structions  of  the  inferior  court,  with  reference  to 
the  evidence  before  that  court  when  they  were 

S'ven ;  and,  if  the  instructions  can  be  sustained  sd 
r  as  there  was  evidence  to  which  they  weM 
applicable,  will  not  reverse,  though  they  mighl 
be  erroneous  if  taken  literally.  MMion  v.  Riieff 
1  Dana,  859. 

522.  A  new  trial  will  not  be  granted,  although 
a  judge  errs  in  refasing  a  nonsuit,  if,  in  a  subset 
qaent  stage  of  the  cause,  the  facts  neoeisary  to 
the  maintenance  of  the  action  be  shown.  Lanfvkg 
V.  Van  Jlstyne,  2  Wend.  5^1. 

523.  A  new  trial  will  not  be  granted  becauw 
the  judge  nonsuited  the  plaintifl;  if  the  evidenee 
be  such  that,  if  the  cause  had  been  subiuUted  te 
the  jury,  and  they  bad  found  for  the  plaintiff,  th« 
court  would  have  set  aside  the  verdict.  Domyof 
V.  Souter,  6  ib.  436. 

524.  After  a  verdict  fbr  the  plaiatifff  the  ^»- 
fendant  moved  for  a  new  trial,  on  the  gfottni 
that  the  verdict  was  against  the  evidence,  and 
also  because  one  of  the  Jurors  was  an  alien.  The 
court  granted  the  motion  for  the  tetter  cause,  bat 
certified  that  they  could  not  tecollect  the  evV* 
dence,  and  therefore  could  not  say  wbeflier  th« 
verdict  was  contrary  to  the  evidence  or  not.  On 
the  second  trial,  a  verdict  was  given  and  judg* 
raent  rendered  far  the  defendant,  and  the  plain- 
tiff assigned  for  error  that  the  new  trial  ws« 
improperly  granted.  It  was  held,  that  the  judg^ 
oient  on  the  second  verdict  must  stand.  SiUer  v 
Const,  4  Bibb,  90. 

525.  If  the  defendant  apply  to  the  cowt  to  in* 
struct  the  jury  to  disregard  a  count  which  is 
faulty,  where  there  are  several  counts,  and  the 
court  refuse,  and  entire  damages  are  given  by  the 
jury,  the  judgment  must  be  reversed,  although 
the  other  counts  are  goid.  Martin  v.  Melton^ 
ib.  99. 

526.  Where  a  deposition,  taken  de  bene  esse^ 
was  rejected  on  an  objection,  made  fer  the  first 
time  adfWr  the  jui^r  were  empanelled,  that  the 
clerk  administered  in  vacation  the  oatli  prepara- 
tory, and  it  appeared  that  the  deposition  was  flMb» 
tsrial,  a»d  there  was  no  reason  to  believe  that 
the  party  who  took  it  knew  that  it  was  not  !•• 

Elly  taken  until  the  objection  was  made  H  was 
Id,  that  a  new  trial  should  be  gvasted.  Tkomp* 
son  V.  Porter,  UtU  8el.  Cas.  194. 

697.  A  jury  may  find  against  the  bonm  fide 
execution  of  a  mortgage,  and  the  supreme  oouH 
will  affirm  a  judgment  entered  on  such  verdict, 
althvngh  the  charge  to  the  jury,  in  the  court  bo* 
lew,  was  objectionable.  M'Laehimn  v.  Wright^  8 
Wend.  346. 
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598.  Where  the  jury  were  inetracted  not  to 
give  effect  to  a  survey  if  thej  believed,  from  the 
evidence,  that  the  facta  (not  prefixing  the  word 
material)  itated  in  the  aurvev  were  not  true,  bitt 
their  attention  was  then  called  to  the  material 
facts,  &c.,  the  jnrj  disregarded  the  survej,  and 
it  was  held,  there  was  no  ground  for  a  new  trial 
on  account  of  misdirection.  fVinn  v.  Columbian 
Ins.  Co,  12  Pick.  279. 

529.  In  action  for  fraud  m  making  shingles,  a 
parcel  of  them  was  brought  into  court,  and  the 
Judge  decided  that  thej  were  not  shingles,  but 
mere  chips.  A' new  trial  was  granted,  on  the 
ground  that  this  was  a  question  of  fact  for  the 
jury.    Morton  v.  Fairbanks,  11  ib.  368. 

530.  After  a  cause  has  been  committed  to  a 
jury  and  a  verdict  returned,  the  observations  of 
the  judge,  on  the  question  of  acceptance  of  the 
verdict,  which  go  to  the  weight  of  the  evidence 
as  well  as  to  the  points  of  law,  will  not  furnish 

f round  for  a  new  trial.     Russell  v.  Bradley,  4 
>a^,  403. 

531.  A  new  trial  will  be  granted  for  a  mistake 
of  the  judge  in  submitting  to  the  jury  the  inten- 
tions of  tlie  plaintiff,  the  indorsee  of  a  note,  in 
discharging  the  drawer  from  custody  on  a  ea.  sa. 
M'Faden  v.  Parker,  3  Teates,  496. 

532.  A  new  trial  will  not  be  granted  for  mis- 
direction, where  entire  justice  has  been  done. 
Johnson  V.  Blaekman,  11  Conn.  342. 

533.  On  the  trial  of  an  action,  there  were  four 
witnesses  against  two,  as  to  one  fact ;  and  the 
judge  charged  the  jury  not  to  believe  tlie  two. 
On  a  motion  for  a  new  trial,  held,  that  the  judge 
should  have  left  the  evidence  to  the  jury  ;  but  as 
it  was  plain  that  their  finding  was  riffht,  a  new 
trial  should  not  be  granted.  IVoodbeek  v.  Keller, 
6  Cow.  118. 

534.  In  trespass  do  bonis  asportatis,  the  de- 
fendant pleaded  the  general  issue,  and  alleged 
that,  as  an  officer,  he  attached  the  eoods  as  the 
propertv  of  a  stranger.  He  also  admitted  that 
the  timber  once  belonged  to  the  plaintiff,  and  as- 
sumed the  burden  of  proving  a  transfer.  A  mo- 
tion for  a  new  trial,  because  the  counsel  for  the 
defendant  was  not  allowed  to  open  and  close 
the  case,  was  overruled.  Jiyer  v.  JhisHn,  6  Pick. 
225. 

535.  A  party  excepting  to  an  opinion  of  the 
court  should  show  that  it  had  a  bearing  upon 
the  case.     Broum  v.  M '  Connel,  1  Bibb,  265. 

536.  An  instruction  should  not  be  given, 
taking  for  granted  a  fact  against  which  evi- 
dence  has  been  adduced.  Bowman  v.  Bardeit, 
3  A.  K.  Marsh.  86. 

537.  Where  a  court  erroneously  instructed  the 
jury  that  a  deed  was  void  for  one  cause,  and  it 
appeared,  on  the  motion  for  a  new  trial,  that  it 
was  void  for  another  qituse,  it  was  held,  that  a 
new  trial  should  not  be  granted.  Dale  v.  Arnold, 
2  Bibb,  605. 

538.  Where  issue  to  the '  rtountry  has  been 
joined  upon  one  plea,  and  judgment  is  given  for 
the  plaintiff  on  a  demurrer  to  another  plea  to  the 
same  count,  it  is  erroneous  to  charge  the  jury  to 
inquire  of  damages  only.  Bruce  v.  Mathers,  ib. 
«AI4. 

.  639.  If  the  court  forbid  a  party  to  argue  the 
evidence  before  the  jury,  it  is  cause  for  a  new 
trial.     Bebmore  v.  CaCdweU,  ib.  76. 

640.  In  debt  upon  a  bond,  the  defendant  pleaded 
«*  payment,"  and  *<  fully  administered."  Issues 
were  joined,  and  the  jury  found  «<  for  the  defend- 
ant, he  having  fully  administered  all  the  assets 
which  came  to  his  hands."  Held,  that  a  new 
trial  should  be  granted,  upon  the  ground  **  that 


the  issue,  upon  the  plea  of  payment,  bad  not 
been  tried."  Brown  v.  Hendersons,  4  Moaf. 
492. 

541.  Where,  in  action  on  a  poliev  of  insunnce, 
the  judge  directed  a  nonsuit,  on  the  ground  that 
there  had  been  a  fraudulent  concealment  at  the 
time  of  effecting  the  insurance,  the  court  refined 
to  ffrant  a  new  trial,  observing  that,  if  the  jnry 
had  found  a  verdict  for  the  plaintiff,  they  sboQld 
have  set  it  aside.     Hoyt  v.  Gilmam^  8  Mass.  3% 

542.  Where  a  merchant's  clerk,  called  u  a 
witness,  was  not  allowed  to  refresh  his  memorf 
by  examining  the  day-book,  bat  no  ezceptioa 
was  taken  to  the  refusal,  and  it  is  not  shown  U»l 
his  testimony,  on  so  reviving  his  memory,  would 
have  varied  the  result,  this  is  not  sufficient 
ground  for  a  new  trial.    Key  v.  Lynn,  4  LitL 

543.  Where  an  immaterial  issue  had  been  fonnd 
for  the  defendant,  it  was  held,  that  the  circoit 
court  erred  in  overruling  a  motion  of  the  plaioUff 
for  judgment  on  a  material  issue.  Menard  t. 
WUkinson,  3  Mis.  255. 

544.  A  new  trial  will  be  granted,  where  the 
court  have  recorded  a  verdict  in  opposition  to 
that  given  by  the  jury,  though  the  jury  refoied 
to  retam  a  different  one  in  accordance  with  the 
directions  of  the  court.  Hine  v.  Rabbins,  8  Conn 
342. 

545.  If  issue  be  taken  on  an  immaterial  fact, 
pleaded  in  bar  to  an  action,  and  the  truth  of  the 
plea  is  established,  the  jury  must  find  for  the  de- 
fendant. And  it  is  error  for  the  court,  in  sdcIi 
case,  to  instruct  the  jury  to  find  for  the  plaintiff, 
because  the  plea  is  no  answer  to  the  declaration. 
Hazzard  v.  Purdom,  3  Port.  43. 

546.  Where  the  maker  sought  to  impeach  a 
note  by  showing  a  want  of  consideration,  and 
the  plaintiff  answered  by  proving  a  pecan iaij 
consideration,  and  the  defendant  replied  by  ert- 
dence  of  the  plaintiff^s  declarations  that  the 
consideration  was  not  pecuniary,  but  that  the 
note  was  given  upon  a  special  agreement  be- 
tween the  parties,  and  the  judge  charged  the 
jury  that  the  plaintiff  should  recover  if  uie  note 
was  given  for  any  other  consideration  than  the 
one  he  set  up  ;  held,  that  a  new  trial  should  be 
granted  ;  for  the  plaintiff  cannot  go  to  the  jar? oa 
two  distinct  and  entirely  contradictory  grounds. 
Winchell  v.  Latham,  6  Cow.  6B2. 

547.  Where  the  court  instructed  the  jnr^  w 
to  the  strength  of  certain  evidence,  when  it  ii 
strictly  the  right  of  the  jury  to  pass  upon,  a  new 
trial  will  not  be  granted,  if  substantial  justice 
has  been  done  by  the  verdict  given.  Ceit  t. 
Tracy,  9  Conn.  1. 

548.  In  an  action  for  assault  and  battery,  where 
the  iniury  was  trifling  and  the  jury  found  for  the 
defendant,  though  under  the  misdirection  of  the 
judge,  a  new  trial  was  refused.  Hyatt  v.  Wood, 
3  Johns.  239. 

549.  Where  the  material  fact  in  a  cause  wis 
proved  by  F.,  a  single  unsupported  witness,  upon 
whose  cross-examination  it  appeared  that  he  had 
perjured  himself  either  in  this  cause,  or  in  a  for- 
mer cause  about  the  same  subject-matter;  and 
the  court  charged  the  jury,  gen^r^Iy,  that  they 
might  give  his  teatimony  such  weight  as  they 
thought  it  deserved ;  held,  that  the  court  sfaonld 
have  instructed  the  jury  to  disregard  F.'s  testi- 
mony ;  and,  not  having  done  so,  a  new  trial  was 
panted  for  that  cause.  DukLop  v.  Patttnoih  ^ 
Cow.  243. 

550.  It  is  not  error  for  the  judge  to  refuse  to 
make  an  order  to  aend  a  book  of  records,  which 
have  been  read  to  the  Jury,  to  their  room  of 
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delibeniion.     Osbum  v  State,  7  Ham.  (Part  l«t,) 

551.  Where  the  defendant,  in  an  action  for  a 
malicious  pronccution,  claimed  that,  in  order  to 
entitle  the  plaintiff  to  a  recovery,  the  malice  of 
the  defendant,  and  the  innocence  of  the  plaintiff, 
must  be  obvious  to  the  jurj,  and  prayed  the 
court  so  to  instruct  them,  which  was  not  done, 
it  was  held,  that  such  omission  was  no  ^ound 
for  a  new  trial,  the  instruction  sought  not  being 
sufficiently  precise  and  definite.  Stone  v.  Ste- 
vens, 12  Conn.  219. 

552.  Where  legal  and  equitable  justice  appears 
to  be  done  by  the  verdict,  a  new  trial  will  not  be 
granted  on  account  of  a  mistake  of  the  judge  in 
answering  a  sudden  question,  put  by  a  juror  after 
a  regular  charge  given  to  the  jury,  which  answer 
was  not  complained  of  by  counsel,  and  which  did 
not  probably,  although  it  might  possibly,  have 
operated  upon  the  minds  of  some  of  the  jury. 
Train  v.  ColUns,  2  Pick.  145.  See  Braxier  v. 
Clap,  5  Mass.  1.  Jones  v.  Poles,  5  ib.  101.  JY«u>- 
hall  V.  Hopkins,  6  ib.  350. 

553.  Nor  if  the  jud^  should  state  to  the  jury 
that  there  was  no  evidence  of  express  malice, 
when  there  was  slight  evidence  of  it,  but  not 
sufficient  to  sustain  a  verdict.  Remington  v. 
Congdon,  2  Pick.  310.  But  see  Aylwin  v.  Ulmer, 
12  Mass.  22.     Tyler  v.  Ulmer,  ib.  163. 

554.  But  if  he  should  erroneously  instruct  the 
jury  in  a  matter  of  law,  which  might  have  influ- 
enced them  in  their  verdict,  a  new  trial  will  be 
granted.  Baylies  v.  Davis,  1  Pick.  206^  Lane 
V.  Crombie,  ]2  ib.  177.  Boyden  v.  Moore,  5  Mass. 
365.     Dudley  v.  Sumner,  ib.  438.      ^ 

555.  Where,  in  an  action  against  two,  in  which 
one  may  be  convicted  and  tlie  other  acquitted, 
instructions  were  requested  generally  o£  the 
court,  to  be  given  to  the  jury,  which  were  appli- 
cable to  one  only,  and  would  operate  injuriously 
to  the  other,  the  court  is  not  bound  to  respond 
to  the  request.  Fortner  v.  Flannagan,  3  Port. 
257. 

556.  A  case  being  before  the  supreme  court  of 
the  United  States  upon  a  bill  of  exceptions,  a  new 
trial  may  be  granted  if  it  appear  that  the  charge 
of  the  presiding  judge  in  the  court  below  was  er- 
roneous in  taking  from  the  consideration  of  the 
jury  a  matter  of  fact  in  controversy  between  the 
parties.     U.  States  ▼.  TiUotson,  12  Wheat  180. 

557.  Where  the  opening  and  closing  of  the  ar- 
gument before  the  jury,  which  belonged  to,  and 
was  claimed  by,  the  defendant,  was  assigned  to 
the  plaintiff,  a  new  trial  was  granted.  Davis  v. 
Mason,  4  Pick.  156. 

558.  Where  a  mistake  arises  from  the  misdi- 
rection of  the  judge,  if  it  be  of  small  consequence, 
the  court  may  impose  such  terms  upon  the  party 
moving  for  a  new  trial  as  they  shall  deem  equi- 
table under  all  the  circumstances  of  the  case. 
Boyden  v.  Moore,  5  Mass.  365. 

&59,  Where  the  plaintiff's  evidence  shows  a 
right  to  recover,  and  the  defendant's  evidence 
would  prove  .facts  destroying  that  right,  an  in- 
struction to  the  jury  to  find  as  in  case  of  a  non- 
suit, is  improper.     Noland  v.  Moore,  2  Litt.  365. 

560.  In  an  information,  in  the  nature  of  a  quo 
warranto,  against  an  officer  of  an  incorporated 
company,  charging  him  with  having  usurped  the 
franchises  of  the  office,  the  court  will  not  grant 
a  new  trial  for  a  misdirection,  if  it  appear  that 
the  term  of  the  office  has  expired,  and  that  a  new 
election  has  been  made.  State  v.  Tudor,  5  Day, 
329. 

561.  It  is  no  ground  for  a  new  trial  that  the 
eonrt,  in   an  action  of  trespass,  disallowed  a 


special  plea  of  justification,  on  the  ground  that  it 
amounted  to  a  general  issue,  and  ordered  the  de- 
fendant to  plead  the  general  issue,  and  every  fact 
alleged  in  the  specialplea  was  in  evidence  under 
the  general  issue.     Bates  v.  Coe,  10  Conn.  280. 

5&.  A  witness  testified  to  the  substance  of  a 
conversation,  to  which  the  plaintiff  objected,  in- 
sisting that  he  should  state  the  words  of  it.  To 
this  the  jud^e  assented,  and  so  told  the  witness, 
who  then  said  that  he  did  not  think  that  he  could 
repeat  one  word  of  the  conversation.  The  plain- 
tiff claimed  that  the  court  should  instruct  the 
jury  that  the  testimony  could  not  be  taken  into 
consideration ;  but  the  judge,  in  summing  up, 
took  no  notice  whatever  of  the  evidence.  It  was 
held,  that  a  new  trial  should  not  be  granted  for 
such  omission,  as  the  evidence  was  virtually  ex- 
cluded, so  that  the  jury  must  have  understood 
that  it  was  not  before  them.  Seymour  v.  Har- 
vey,  11  Conn.  275. 

563.  Where  the  charge  of  the  judge  withdrew 
from  the  consideration  of  the  jury  the  question 
offset  in  the  ease,  it  was  held,  that  it  was  a  mis- 
direction which  entitled  the  pt^rty  injured  to  a 
new  trial.     BoLdtoin  v.  Haden,  6  Conn.  453. 

564.  Where  a  judge  a  second  time  instructed 
the  jury  upon  points  concerning  which  they  had 
made  no  inquiries,  it  was  held,  that  this  was  not 
a  sufficient  ground  for  a  new  trial.  Commow' 
wealth  V.  SneUing,  15  Pick.  321. 

565.  Where  the  court  direct  a  jury  that  the 
evidence  is  sufficient  to  maintain  tne  issue,  in  a 
case  where  it  ought  to  have  been  left  with  the 
jury  alone  to  determine  it,  a  new  trial  will  be 
granted.     Keel  v.  Herbert,  1  Wash.  203. 

566.  The  court  will  not  grant  a  new  trial  for 
**  mistake  of  law,"  under  the  Vermont  statute, 
where  matters  both  of  law  and  fact  were  given 
to  the  jury,  so  that,  on  a  certain  finding  of  facts, 
the  law  might  have  been  correctly  applied  in  the 
verdict.     Smith  v.  Hubbard,  1  Tvler,  144. 

567.  A  judge's    saying  to   the  jury,   in   his 
charge,  that,  in  the  estimation  of  damages,  they 
were  to  put  themselves  in  the  plaintiff's  situa 
tion,  &Ai.,  is  not  sufficient  ground  for  a  new  trial 
Paschall  V.  Waiiams,  4  Hawks.  292. 

568.  Where  instructions  given  are  not  on  the 
record,  but  it  is  clear  that  the  verdict,  or  the  in* 
structions,  or  both,  must  have  been  wrong,  the 
judgment  must  be  reversed.  HetoUt  v.  Bronaugh, 
3  Dana,  459. 

569.  Where  the  court,  in  a  capital  trial,  refused 
to  have  the  order  of  the  sitting  of  the  prisoners 
changed  before  the  introduction  of  each  of  the 
witnesses  for  the  government,  who  were  ex- 
cluded from  the  court-room  during  each  other's 
examination,  it  was  held,  that  euch  refusal  was 
not,  under  the  circumstances  of  the  case,  errone- 
ous.    U.  States  V.  Gibert,  2  Sumner,  19. 

570.  A  new  trial  will  not  be  granted,  in  a  penal 
action,  where  the  verdict  is  for  the  defendant, 
except  where  the  verdict  has  been  procured  by 
mistake  of  the  judge.     Clay  v.  Swett,  4  Bibb,  255 

571.  Where  evidence  has  been  improperly  re 
jected,  a  new  trial  will  be  granted.     Young  ▼ 
Buckingham,  5  Ham.  485.    M'Elwee  v.  Sutton,  2 
Bailey,  128.   Hm/A  v.  5Ae/^v,  1  Blaekf.  228.    Cole- 
man V.  AUen,  3  J.  J.  Marsh.  229.      Hunt  v.  Ad- 
ofms,  7  Mass.  518.    . 

572.  A  new  trial  will  not  be  granted  for  the 
rejection  of  evidence  which  was  unnecessary  for 
the  party  demanding  the  new  trial.     Pitch  * 
Chapman,  10  Conn.  6. 

573.  Where,  therefore,  the  question  was  wheth 
er  money  paid  by  the  defendant  was  paid  on  his 
own  account,  or  for  another,  he  offered  testimony 
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thai,  when  lie  mtuiit  the  pA]niitat,  he  eteted  that 
he  had  borrowed  the  money  of  one  C,  for  that 
purpose.  This  evidence  wae  eicladed ;  hot  the 
court  inetructed  the  jury  that,  in  the  absence  of 
all  testimony  on  the  point,  (and  there  was  no 
other,)  the  money  paid  must  be  presumed  to  be 
the  defendant's.  It  was  held,  that  the  testimony, 
nnder  the  direction  of  the  conrt,  was  unnecessa- 
ry, and  that  its  rejection  was  no  ground  for  a  new 
Uial.     FUek  ▼.  Chapman,  10  Conn.  8. 

574.  Where  evidence  offered  at  a  trial  is  prop- 
erly rejected,  a  new  trial  will  not  be  granted 
because  an  improper  reason  for  the  rejection  was 
assigned.     LmMow  ▼.  Park^  4  Ham.  6. 

575.  A  verdict  will  not  be  set  aside  on  the 
ground  tl|at  improper  evidence  was  admitted 
and  commented  on  by  the  judge,  if  no  objection 
to  its  admission  was  made  at  Uie  trial.  Wait  v. 
Maxwell,  5  Pick.  217.   Riee  v.  Bancroft,  11  ib.  460. 

576.  A  new  trial  will  not  be  granted  on  the 
^ound  tliat  evidence  was  improperly  admitted, 
if  the  fact  such  evidence  was  intended  to  prove 
was  virtually  admitted  by  the  party  applying  for 
a  new  trial.     Wig  fin  v.  Damrdl,  4  N.  Hamp.  69. 

577.  It  is  no  ground  for  a  new  trial  that,  where 
improper  testimony  is  admitted  on  one  side,  im- 
proper testimony  was  admitted  on  the  other  side, 
to  meet  it.     Bank  v.  Woodward,  5  N.  Hamp.  301. 

578.  A  new  trial  will  not  be  granted  where 
papers,  not  read  in  evidence,  but  which  were 
wholly  immaterial,  went  to  the  jury  by  mistake. 
Fau€  V.  WUtUr,  ib.  91 . 

579.  A  new  trial  will  not  be  granted  because 
incompetent  evidence  was  intnMluced  to  prove 
a  fact,  if  the  fact,  when  proved,  was  wholly  im- 
material in  the  decision  of  the  case.  Jewtit  v. 
$U9tns,  6  N.  Hamp.  80. 

580.  Where  a  point  is  clearly  proved  by  com- 
petent evidence,  and  found  by  the  juir,  a  new 
trial  will  not  be  granted  because  of  the  mcidental 
admission  of  improper  and  not  very  important 
evidence,  tending  to  prove  the  same  point  Prince 
V.  Shepard,  9  Pick.  176. 

581.  Where  evidence  went  to  the  jury  in  dep- 
ositions intermixed  with  testimony  which  was 
incompetent,  and  which  the  court  had  ordered 
to  be  erased,  but  which  had  not  been  erased,  it 
was  held  to  be  ground  for  a  new  trial.  Shtpherd 
V.  Tlumnwon,  4  N.  Hamp.  213. 

582.  A  new  trial  will  not  be  ^^ranted  on  the 
ground  of  the  admission  at  the  trial  of  incompe- 
tent evidence,  if  its  admission  be  not  objected  to 
until  afler  a  verdict.  Per  Brevard,  J.  Alston  v. 
Muggins,  Const.  Rep.  688. 

583.  The  admission  of  the  transcript  of  an 
appellate  court,  as  evidence  of  the  proceedings  in 
the  court  below,  is  ground  fcr  a  new  trial.  Gikhs 
V.  FaUon,  2  Ham.  180. 

584.  If  a  letter  from  the  defendant  to  the 
plaintiff  will  not  support  a  special  count,  yet  may 
conduce  to  support  a  general  count  in  the  decla- 
ration, the  exclusion  of  it  is  ground  for  a  new 
trial.  Crumbamgh  v.  Rnssel,  1  A.  K.  Marsh. 
385. 

585.  A  new  trial  will  not  be  granted  because 
inadmissible  evidence  was  offered  by  a  party, 
where  he  did  not  rest  upon  such  evidence  as  his 
sole  defence,  and  when  the  merits  of  the  case 
were  ^one  into  at  large,  and  it  appears  that  no 
injustice  was  done.  jBreton  v.  Wilde,  12  Johns. 
455. 

586.  A  party  cannot  object  that  a  paper  was 
read  to  the  jury  which  he  himself  proffered  to  be 
read.     White  v.  Fos,  1  Bibb,  369. 

587.  Still,  when  a  parl^,  confiding  in  the 
iti«ngth  of  •videnoe  «dmiUft4  at  th«  trial,  afUx^ 


vaida  held  to  be  inadmissible,  may  havetfcoo|fat 
it  unnecessary  to  have  adduced  other  evidence  of 
the  same  ftcts,  which  might  have  been  in  hii 
power,  he  is  entitled  to  a  new  trial.  Chur  t. 
HeekeUy,  1  BaUey,  479. 

588.  Whero  a  witness  is  rejected  on  the  ^aad 
oi  interest,  when  no  interest  appears  sufBcient  to 
render  him  incompetent,  and  such  interest  raffi- 
oiently  appears  subsequently,  a  new  trial  will 
not  M  granted  ibr  such  wronginl  rejectioB. 
Jiyres  v.  Vanlieuy  2  South.  765. 

589.  In  an  action  against  a  physician  lor  o«I- 
practice,  one  count  in  the  deelaratien  averred 
generally  the  unskilful  treatment  and  ioiary  hj 
the  defendant.  Another  count  alleged  taat  tiis 
defendant  was  employed  by  the  selectraea  of 
the  town  of  S.  to  vaccinate  the  inhabitants  of 
the  town  for  a  reasonable  reward ;  that,  in  eensid' 
eration  thereof,  he  undertook  to  vaccinate  the 
plaintiff,  and  did  it  by  one  R.  S.,  his  agent,  but 
so  unskilfully  as  to  injure  the  plaintiff.  On  the 
trial,  the  plaintiff  gave  such  contract  in  evidenee. 
The  cause  was  submitted  to  the  jury  on  the  eri- 
dence,  who  found  a  general  verdict  for  the  plain- 
tiff; the  judge  certifying  that  the  parol  proof 
was  sufficient  without  the  writing.  On  motioa 
for  a  new  trial,  on  the  ground  of  error  in  adsiit- 
ting  the  writing,  it  was  held,  that  the  writing 
was  unnecessary,  and  not  indispensable  to  mp- 
port  the  first  connt,  no  mentioa  of  it  being  made 
in  it,  and  there  being  other  saffieient  preof  Is 
sustain  it ;  and  that  the  reception  of  it  was  tbere- 
fbre  no  ground  for  a  new  trial.  London  v.  Ass* 
yhrey,  9  Conn.  209. 

590.  Where  the  plaintiff  offered  evidence  le- 
gally competent,  hot,  in  the  opinion  of  the  jadge, 
msufficient,  who  directed  a  nonsuit,  a  new  triti 
was  ordered.     Wakinson  t.  ScoU,  17  Mass.  949. 

591 .  Tet,  if  a  verdiet  for  the  plaintiff  would  ^ 
set  aside  ibr  want  of  legal  evidenee  to  support 
it,  a  new  trial  ought  not  to  be  granted.  SeUm 
Bank  v.  CUomeestsr  Bank,  ib.  1.  Hont  ▼.  OiimeMt 
8  ib.  336. 

592.  A  new  trial  will  be  granted  in  a  can 
where  the  verdict  was  for  the  defendant,  in  an 
action  of  trespass  to  try  title,  if  the  defeadut 
produced  at  the  trial  no  original  j^nrnt  to  the 
land  in  dispute,  nor  any  evidence  of  title  or  pM- 
session  to  authorise  a  presumption  that  a  giaat 
once  existed.  Williams  v.  M*Gee,  1  Rep.  Con. 
Ct85. 

593.  The  record  of  a  foreign  conrt  of  admiralty 
had  been  allowed  to  go  to  Uie  jury  as  evidence, 
the  same  not  being  IomI  testimony.  On  an  appli* 
cation  for  a  new  triafon  that  ground,  held  tkal 
the  application  came  too  late.  Rnssel  v.  0»in 
Ins,  Co.  1  Waah.  C.  C.  440. 

594.  If  the  plaintiff  goes  to  trial  on  a  bad  plet, 
he  cannot  afterwards  set  aside  the  verdict  be- 
cause the  judge  admitted  evidence  not  aoUio- 
rixed  by  the  issue.    Meyer  v.  McLean,  1  Johns. 

^509. 

595.  A  new  trial  is  never  granted  for  a  defect 
in  the  pleadings,  on  the  ground  that  the  jadge 
had  thereby  admitted  improper  evidence;  tbo 
judge  at  nisi  prtns  is  not  to  decide  on  the  plead- 
ings, ih. 

596.  Where  the  deolaration  contains  seven! 
distinct  counts,  and  a  general  verdict  for  the 
plaintiff  is  taken  upon  ail  the  counts,  if  there  h 
one  count  on  which  the  defendant's  evidence, 
which  was  rejected,  would  have  been  proper,  tbe 
verdict  will  be  set  aside.  Middlesex  Csasl  t. 
^'Gre^orv,  3  Mass.  124. 

597.  Where  it  appeared  that  the  tesUmoDT  « 
the  wiiaess  produced  by  the  phuntiff  voola  kaff 
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pn>T«d  a  different  contraet  from  the  one  declared 
on,  it  was  held,  that  he  was  not  entitled  to  a  new 
trial  becauae  the  witneiM  was  rejected.  JBamt- 
tm  y.  Andrews,  4  Maes.  653. 

59d.  The  rejection,  without  notice  of  objection, 
of  depositions  which  had  been  read  on  a  former 
trial  of  the  same  suit  without  objection,  is  suffi- 
cient cause  for  a  new  trial.  Kiiuudd  r.  Kineaid^ 
I  J.  J.  Marsh.  100. 

599.  Where  there  was  a  bill  of  exceptions  to 
the  rejection  of  eTidence  in  the  common  pleas^ 
and,  upon  error  in  this  court,  the  evidence  was 
deemed  admissible,  a  new  trial  was  ordered  at 
the  bar  of  this  court.  Keyet  y.  SloiUy  5  Mass. 
391.  See  Wilson  y.  Mower,  ib.  407.  Walker  y. 
Haskell,  11  ib.  177. 

600.  So,  too,  where  judjrment  was  rendered  in 
favor  of  the  plaintiff  as  indorsee  of  a  note  not 
negotiable.    Peiree  v.  Adams,  8  ib.  383. 

601.  If  evidence  given  in  the  trial  of  a  cause 
be  objected  to  by  counsel,  and  rejected  by  the 
judge  as  inadmissible,  and  afterwards  the  coun- 
sel on  both  sides  advert  to,  and  comment  upon, 
such  evidence,  in  their  arguments  to  the  jury, 
the  objection  will  be  presumed  to  have  been 
waived ;  and  if  the  judge  do  not  instruct  the  jury 
to  disregard  the  evidence,  the  omission  will  not 
be  a  good  cause  for  a  new  trial.  Curtis  v.  Jack' 
son,  13  ib.  507. 

602.  Afler  demurrer  to  declaration,  decided 
against  the  defendant,  and  a  writ  of  inquiry  to 
ascertain  damages,  in  an  action  against  a  jailer 
on  his  bond  for  an  escape,  the  admission  of  the 
jailer's  receipt  for  the  prisoner  in  evidence,  with- 
out proof  of  its  execution,  is  not  sufficient  cause 
for  reversing  the  judgment.  Bernard  v.  Com- 
numweaUh,  4  LiU.  148. 

603.  It  is  not  error  to  reject  a  deed,  when 
offered  merely  to  prove  the  extent  of  the  defend- 
ant's poasession,  if  it  could  not  show  that  he 
was  not  in  possession  of  the  land  sued  for.  Mil- 
lion v.  RiUy,  1  Dana^  359. 

604.  In  an  action,  against  several  defendants, 
they  jointly  pleaded  «*  guiltv,"  and  some  of  them 
were  found  not  guilty.  On  motion  for  a  new 
trial  by  those  found  guilty,  on  the  ground  of  im- 
proper exclusion  of  evidence,  a  new  trial  will  be 
awarded  only  as  to  them.  Guerrant  y.  Tinder, 
Gilmer,  36. 

605.  A  second  new  trial  will  be  granted  afWr 
one  by  a  special  jury  and  a  view,  improper  evi- 
dence having  been  given  on  the  view,  though  it 
was  afWrwanls  overruled  by  the  court  Stewart 
y.  Richardson^  3  Testes,  200. 

606.  On  motion  for  a  new  trial,  on  the  ground 
of  the  rejection  of  a  deposition,  all  that  appeared 
was,  that  the  deposition  was  offered,  objected  to 
by  the  adverse  party,  and  rejected,  no  ground  of 
objeetion  being  stated.  It  was  held,  that  a  new 
trial  ought  not  to  be  granted,  the  presumption 
being  thai  the  judge  exercised  his  discretion 
soundly.     Tb^y  v.  Reed,  9  Conn.  206. 

607.  Evidence  offered  by  defendants  to  prove 
a  certain  fact  was  declared  inadmissible  for  that 
purpose,  but  was  afterwards  admitted,  to  dis- 
credit the  plaintiff*s  witnesses.  The  court,  in 
eharging  the  jury,  submitted  the  fact  to  them 
on  tne  evidence  generally,  without  instructing 
them  tliat  the  evidence  was  inadmissible  for  the 
purpose  first  mentioned.  It  was  held,  that  this 
was  no  ground  for  a  new  trial.  Barber  v.  Brace, 
3  ib.  9. 

606.  The  admissibility  of  evidence,  if  not  ob- 
jected to  at  the  trial,  cannot  be  questioned  on  a 
motion  for  a  new  trial.  Jackson  v.  Jaakson,  5 
Cow  in 


609.  The  admission  of  ilk  gal  evidenee  is  in 
general  sufficient  ground  for  a  new  trial.  Bar- 
uey  v.  Goff,  1  Chip.  304.  SeoU  v.  Colmesnill,  7 
J.  J.  Marsh.  416. 

610.  And  however  immaterial  it  may  appear 
to  the  court.    Lloyd  v.  Monpoev,  2  N.  &,M.  446 
Everingham  v.  Laughton,  2  JlrCord,  157.     Hill 
y.  /faU,  2  Overt.  242.    Antoine  v.  CoU,  2  Hall, 
40. 

611.  If  evidence  is  admitted  on  a  trial,  which 
proves  to  be  immaterial  or  incompetent,  and  the 
jury  are  directed  to  disregard  it,  the  admission 
furnishes  no  ground  for  a  new  trial,  unless  there 
is  reason  to  believe  that  the  evidence  improperly 
influenced  the  verdict.  Hamblett  v.  HamMett,  6 
N.  Hamp.  333. 

612.  A  new  trial  will  not  be  granted  because 
irrelevant  evidence  has  been  admitted,  unless 
some  unfavorable  inference  could  be  drawn  from 
it.    Peters  y.  BamhUl,  1  Hill,  S.  C.  234. 

613.  Where  evidence  is  objected  to,  and  im- 
properly admitted,  it  is  ground  for  a  new  trial, 
although  other  evidence  of  the  probable  kind 
may  have  been  given  sufficient  to  justify  the 
verdict.  Craddoek  v.  Craddock,  3  Litt.  77. 
Glasscock  v.  Wells,  Cooke,  262. 

614.  Improper  evidence  having  been  submitted 
to  a  jury,  but  upon  a  point  immaterial  in  the 
case,  a  new  trial  will  not  be  granted  on  that  ac- 
count, if  the  court  can  see  no  reason  to  believe 
that  the  jury  drew  a  wrong  conclusion.  Price  v. 
Porry,  2  Rep.  Con.  Ct  31. 

615.  So  where  the  evidence  is  merely  cumu- 
lative. Allen  v.  Parish,  3  Ham.  107.  Stone  y. 
Stevens,  12  Conn.  219. 

616.  The  admission  of  evidence,  in  answer  to 
leading  questions,  upon  an  examination  in  chief, 
is  not  a  ground  for  a  new  trial,  being  subject  to 
the  discretion  of  the  court.  Stratford  v.  Sanford, 
9  Conn.  275. 

617.  A  new  trial  will  not  be  granted  ^^n  ac- 
count of  the  admission  of  testimony  to  prove  a 
fact  which  was  not  controverted  on  the  trial. 
Crosby  v.  Fiieh,  12  Conn.  410. 

618.  Where  a  judge  improperly  received  parol 
evidence  of  a  fact,  which  was  afterwards  fully 
proved  by  legal  written  evidence,  the  court  re- 
fused to  grant  a  new  trial  on  that  account.  JVbr- 
ris  y.  Badger,  6  Cow.  449. 

6]f>.  The  admission  of  testimony  at  an  inap- 
propriate time,  shown  to  be  relevant  by  the  sub- 
sequent proceedings,  is  not  a  ground  for  reversal. 
Wilson  y.  BiM,  1  Dana,  7.  Sucker  y.  Hamilton^ 
3  ib.  36. 

620.  Where,  on  a  preliminary  examination,  to 
ascertain  the  interest  of  a  person  offered  as  a 
witness,  and  who  was  admitted  to  testify,  the 
judge  received  improper  evidence,  which  was 
objected  to  by  the  party  seeking  to  introduce  the 
witness,  it  is  no  ground  for  a  new  trial.  Aekley 
y.  KeUogg,  8  Cow.  223. 

621.  A  new  trial  will  not  be  granted,  on  the 
ground  that  improper  evidence  was  admitted  at 
the  trial,  if  the  trial  was  had  before  a  quorum  of 
the  court,    Jones  v.  Alexander,  2  Mass.  36. 

622.  The  admission  of  illegal  testimony  against 
a  prisoner  on  trial  for  a  capital  offence,  afler  ob- 
jection by  his  counsel,  is  a  good  cause  for  grant- 
ing a  new  trial.  Commmiwealth  v.  Green,  17 
Mass.  515. 

623.  A  new  trial  will  not  be  granted  on  ac- 
count of  the  improper  admission  of  testimony, 
where  the  plaintiff  has  not  a  sufficient  l^^al 
cause  of  action.    Miller  v.  Warner,  firayt.  16o. 

624.  Although  the  inferior  court  has  refVised  a 
I  new  trial,  and  the  reeoid  does  not  contain  the 
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whole  of  the  eTidenee  giTen  on  the  trial^  if  it 
appear  that  improper  eTidence  was  admitted,  the 
appellate  court  wUl  award  a  new  trial.  Fowler 
T.  Wooduard^  6  J.  J.  Manh.  606. 

633.  On  a  motion  for  a  new  trial,  on  the  ^nnd 
of  micdiiection,  the  court  will  not  admit  evi- 
dence tending  to  prove  particular  facta  to  be  dif- 
ferent from  what  they  appeared  at  the  trial.  Mott 
V.  PtUit^  Coxe,  298. 

(e.)   Verdict  against  Law  and  Evidence. 

626.  A  new  trial  will  not  be  granted  where 
justice  has  been  done  by  the  verdict.  Howard  v. 
Jiiken,  3  M'Cord,  467.  Wilson  v.  RMoadcs,  4 
Testes,  38.  Murden  v.  Beatk^  \  Rep.  Con.  Ct. 
244.  Blagg  V.  Phtenix  Ins,  Co.  3  Wash.  C.  C. 
58.  Wilson  ▼.  Wmiams,  14  Wend.  146.  Crary 
V.  Spragne^  12  ib.  41.  Hart  v.  Johnson^  6  Ham. 
87.  Jordtm.  v.  James,  5  ib.  88.  Alsop  v.  MagiU, 
4  Day,  42.  Dodge  v.  KendaU,  4  Verm.  31.  Blythe 
V.  Sutkerlaiul^  3  M'Cord,  258.  Fitch  v.  Sargeant^ 
I  Ham.  355.  Buck  v.  Wakdle,  ib.  363.  Lester  v. 
State,  11  Conn.  415.  Ralston  v.  Cummings^  2 
Teates,  436.  High  v.  Watson^  2  Johns.  46. 
M  'Lanahan  v.  Universal  Ins.  Co.  1  Pet.  183. 

627.  The  rule  tbst,  in  some  cases,  where  jus- 
tice has  been  done  between  the  parties,  the  court 
will  not  grant  a  new  trial  although  the  verdict 
be  against  evidence,  does  not  apply  to  indorse- 
ment cases,  or  cases  founded  on  commercial  law. 
Gregory  v.  Mien,  Mart.  &  Yerg.  74. 

6&.  If  a  verdict  be  clearly  and  manifestly 
against  evidence  and  the  weight  of  evidence,  a 
new  trial  should  be  granted.  Wait  v.  JU*Jfeil,  7 
Mass.  261 .  Curtis  v.  Jackson,  13  ib.  507.  Bar- 
tholomew  V.  Clark,  I  Conn.  472.  Cockfidd  v. 
Daniel,  1  Rep.  Con.  Ct.  193.  Ring  v.  Hunting- 
ton, ib.  162.  Starke  v.  Cockerd,  2  ib.  337.  Zaleer 
V.  G tiger,  2  Yeates,  522.  Emmett  v.  Robinson, 
ib.  514.  Kinnie  v.  Kinnie,  4  Conn.  102.  TalcoU 
V.  Wilcox,  9  ib.  134.  Snearingen  v.  Birch,  4 
Yeates,  3S^.  State  v.  Lyon,  12  Conn.  487.  Bacon 
V.  Parker,  ib.  212.  StaU  v.  F»«A«r,  2  N.  &  M. 
261.  Thomas  v.  J9r(n(w,  1  M'Cord,  557.  State 
V.  £{></,  1  Mis.  585.  ICewson  v.  Lycan,  3  J.  J. 
Marsh.  440.  Kohne  v.  /»#.  Co.  of  ft,  America,  1 
Wash.  C.  C.  123.  Chur  v.  Keekley,  1  Bailey, 
479.  L/oy<{  v.  Jfewell,  3  Halst  296.  Hutchinson 
V.  Coleman,  5  ib.  74.  S(re/e  v.  Logan,  3  A.  K. 
Marsh.  394.  ^aim  v.  Clifton,  3  Blackf  304.  Ba- 
con V.  Brown,  1  Bibb,  334.  Pries  v.  Cochran,  ib. 
570.  People  v.  Toimsend,  Coleman,  68.  GtMs  v. 
TWAer,  2  A.  K.  Marsh.  219.  PeUes  v.  5m»<A,  ib. 
194.  Hughes  v.  Howard,  3  Har.  &  J.  9.  U.  Stores 
V.  Duval,  Gilpin,  356. 

629.  But  unless  it  is  so,  and  if  there  be  conflict- 
ing testimony  on  both  sides,  a  new  trial  will  not 
be  granted.  Hammond  v.  I^adhams,  5  Mass. 
353.  See  Coffin  v.  Phamix  Ins.  Co.  15  ib.  291. 
Oram  v.  Bishop,  7  Halst.  153.  State  Bank  v. 
Holeomb,  ib.  191.  Haynes  v.  Wright,  4  Hayw. 
63.  Murray  v.  Ruble,  ib.  203.  Ladw  v.  Payne, 
4  Wend.  423.  5mi£A  v.  Hicks,  5  ib.  48.  Doug- 
lass V.  7Vt0s«y,  2  ib.  352.  State  v.  5tm9,  2  Bailey, 
29.  5/a<e  v.  Hooper,  ib.  37.  5to<e  v.  Anderson, 
ib.  565.  Motley  v.  Montgomery,  ib.  11.  Lava/  v. 
Cromwell,  Const.  Rep.  o93.  Darby  v.  Co/Aotm, 
1  Rep.  Con.  Ct.  398.  MiUer  v.  M*Bumey,  ib. 
237.  CoAen  v.  Simmons,  ib.  446.  Caldwell  v. 
Barkley,  2  ib.  452.  Palmer  v.  Hyde,  4  Conn. 
426.  Laffiin  v.  Pomeroy,  11  ib.  440.  Trowbridge 
V.  Baker,  1  Cow.  251.  Winehell  v.  Latham.,  6  ib. 
682.  Jlf  'HTm^At  v.  HW/#,  1  Mis.  13.  Co^Ay  v. 
January,  Hardin,  539.  Respubliea  v.  Lacare,  2 
Dall.  118.  JYe/#on  v.  CAoZ/ant,  3  Litt.  165.  Les 
V.  Banks,  4  ib.  11.   JoAnson  v.  DavsiUMHt,  3  J.  J. 


Marsh.  390.  Reid  ▼.  Longford,  ib.  420.  CM 
V.  Be;/,  2  ib.  309.  Talbot  v.  7a/6of,  ib.  3.  Fit> 
gerald  v.  Barker,  4  ib.  398.  I>e  Fonelear  v.  SftoC- 
^eiiAtrA,  3  Johns.  170.  M*Kane  v.  Bowner,  1 
Bailey,  113.  Hughes  v.  Jf  'Gee,  1  A.  K.  Marsh. 
28.  Munroe  v.  Gan/ner,  Const.  Rep.  1.  Mex- 
well  V.  M'llvoy,  2  Bibb,  211.  Hoagland  v. 
J#oore,  2  Blackf  167.  Daniel  v.  Pratker,  1  Bibb, 
484.  BroioA  v.  IFi/<fe,  12  Johns.  454.  Higden 
V.  Higden,  2  A.  K.  Marsh.  42  Beese  v.  LaiSess, 
1  ib.  58.     EUard  v.  Martin,  1  Rep.  Con.  Ct  365. 

630.  Especially  where  two  juries  have  deter- 
mined the  same  way.  Cojfin  v.  ^'ewburyport  Ma- 
rine Ins.  Co.  9  Mass.  436.  Barrett  v.  Rogers,  7 
ib.  297.  Fowler  v.  jSAia  /rs.  Co.  7  Wend.  270. 
Dorsey  v.  Dougherty,  1  A.  K.  Marsh.  182. 

631.  Where  the  court  will  not  grant  a  new 
trial,  on  the  ground  that  the  verdict  is  against 
the  weight  of  evidence.  See  Alsop  v.  Ins.  Co.  1 
Sumner,  451. 

632.  A  verdict,  though  against  the  opinion  of 
the  presiding  judge,  wUl  rarely  be  set  aside,  if  it 
be  founded  on  the  credit  of  witnesses.  Fekl  v. 
Good,  2  Binn.  495. 

633.  The  rule,  that  a  new  trial  is  not  to  be 
granted  where  there  was  evidence  on  both  aides, 
IS  not  applicable  to  a  case  where  the  weight  of 
testimony  on  one  side  was  entirely  disregarded, 
or  was  countervailed  by  evidence  which,  from 
its  nature,  ought  to  have  little  or  no  effect  JoAsr 
son  V.  Scribner,  6  Conn.  185. 

634.  Where  three  witnesses,  adduced  by  the 
plaintiff  in  an  action  of  slander,  testified  ex- 
plicitly to  the  speaking  of  the  slanderous  words, 
and  eJeven  witnesses,  adduced  by  the  defendant, 
testified  that  they  were  in  the  room,  and  heard 
no  such  words,  and  that,  in  their  opinion,  they 
should  have  heard  them  if  they  had  been  uttered; 
and  it  appeared  that,  at  about  the  time  referred 
to,  there  was  in  the  room  a  **  fracas,**  and  much 
confusion,  it  was  held,  that  the  negative  testi- 
mony was  clearly  overbalanced  by  the  affirma- 
tive ;  and,  a  verdict  having  been  given  for  the 
defendant,  a  new  trial  was  granted,  on  the 
ground  that  such  verdict  was  manifestly  against 
the  weiffht  of  evidence,  ib. 

635.  A  new  trial  ought  not  to  be  granted,  on 
the  ground  that  the  verdict  is  contrary  to  the 
evidence,  where  the  evidence  on  both  sides  wu 
merely  circumstantial.  Sharp  v.  Wieklijfe,  3 
Litt.  10.     Blanchard  v.  Colbum,  16  Mass.  345. 

636.  The  court  will  not  grant  a  new  trial,  on 
the  ground  that  the  verdict  is  contrary  to  the 
evidence,  unless  the  bill  of  exceptions  purports 
to  set  forth  the  whole  evidence.  Sanders  v. 
Crawley,  2  J.  J.  Marsh.  123.  Jforton  v.  Sanders, 
1  Dana,  14. 

637.  A  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  is  contrary  to  the  weight  of  evi- 
dence, must  rest  upon  the  evidence  actually 
given  in  at  the  trial,  exclusive  of  all  other ;  and 
especially,  affidavit,  ex  parte,  ought  not  to  be 
heard  on  such  motion.  Street  v.  St.  Clair,  6 
Munf  457. 

638.  A  new  trial,  and  not  a  nonsuit,  will  be 
ordered,  where  a  verdict  has  been  founded  on  in- 
competent evidence,  unless  it  appears  that  the 
whole  case  is  before  the  court,  and  that  such 
evidence  cannot  be  supplied  by  that  which  is 
competent.     linning  v.  Crawford,  2  Bailey,  2?6 

63^.  A  new  trial  ahould  not  be  ^nted,  on  the 
ground  that  the  verdict  is  not  strictly  according 
to  evidence,  if  the  case  is  frivolous,  and  the 
damage  that  might  be  recovered  small.  Smith 
V.  Surber,  2  A.  E.  Marsh.  449.  flimtsr  ▼.  Dic^ 
ersony  ib.  546. 
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640.  A  new  trial  will  not  be  mnted  merely 
because  the  evidence  on  which  the  Terdict  was 
founded  waa  not  of  the  most  conclusive  charac- 
ter.    Otoings  V.  Gray,  2  A.  K.  Marsh.  530. 

641.  It  is  not  sufficient  cause  for  granting  a 
new  trial,  that  the  court  would  have  rendered  a 
different  verdict.     Tonstal  v.  Bishong,  ib.  521. 

642.  AAer  the  admission  of  evidence  without 
objection,  a  new  trial  cannot  be  granted  on  the 

E'ound  of  its  incompetency.     Outen  v.  Merrill,  2 
itt.  305. 

643.  The  party  complaining  of  a  verdict  most 
prove  its  incorrectness ;  but  where  the  most  im- 
portant proofs  that  were  given  at  the  trial  were 
lost  without  fault  of  the  party,  and  the  verdict 
was  against  the  opinion  of  the  judge,  a  new  trial 
was  granted.  Donevant  v.  Mothershed,  2  Rep. 
Con.  Ct.  169. 

644.  In  a  case  where  a  jury  have  determined 
the  strength  and  weight  of  the  evidence,  a  new 
trial  will  not  be  granted  on  account  of  the  views 
they  have  taken  of  the  evidence,  if  they  have  not 
gone  beyond  their  province.  Miller  v.  Simpson, 
lb.  431 . 

645.  If  it  was  not  proved  precisely  that  the 
words,  on  which  the  action  for  slander  was 
brought,  were  spoken  before  the  commencement 
of  the  action,  a  new  trial  will  be  granted.  Taylor 
V.  Sturgingger,  ib.  367. 

646.  The  court,  after  verdict,  cannot,  on  an 
allegation  of  no  evidence,  set  it  aside,  where  no 
objections  appear  to  have  been  made  to  the  evi- 
dence offered.    Dare  v.  Moore,  Coxe,  94. 

647.  A  verdict  for  a  defendant,  founded  upon 
evidence  of  what  he  himself  said,  cannot  stand, 
although  such  evidence  was  not  objected  to  by 
itie  plaintiff  when  offered.  Wheatly  v.  Phelps,  3 
Dana,  302. 

648.  A  jury  finding  that  certain  words  are  not 
proved,  which  are  testified  to  by  an  unimpeached 
witness,  who,  though  confident,  is  not  positive  in 
his  testimony,  the  court  will  not  set  aside  the 
verdict  as  against  evidence.  Harding  v.  Brooks, 
5  Pick.  244. 

649.  A  verdict  will  not  be  set  aside,  although 
it  be  given  against  the  positive  testimony  of  a 
witness  not  impeached,  and  against  the  party 
having  the  burden  of  proof,  where  there  are  cir- 
cumstances in  evidence  tending  to  lessen  the 
probability  that  such  testimony  is  true.  Wait  v. 
M^Jfeil,  7  Mass.  261.  HaU  v.  Huse,  10  ib.  39. 
Harding  v.  Brooks,  5  Pick.  244. 

650.  Where  there  are  two  verdicts,  and  a  mo- 
tion for  a  new  trial,  **  because  the  verdict,"  dec, 
the  court  will  not  refuse  to  reverse  because  the 
application  is  in  the  singular.  Lyon  v.  SUtoart,  5 
J.  J.  Marsh.  676. 

651 .  If  there  be  two  issues,  or  issues  on  two 
counts,  and  the  verdict  be  not  contrary  to  evi- 
deF'se  applicable  to  one  of  them,  the  court  will 
nOL  grant  a  new  trial,  though  the  verdict  be 
contrary  to  the  evidence  as  to  the  other.  Lons' 
dale  V.  Brown,  4  Wash.  C.  C.  148. 

b52..  Where  the  jury  is  not  instructed  by  the 
court,  on  the  ground  that  the  case  is  too  clear,  for 
one  of  the  parties,  to  render  such  instruction  use- 
ful, and  the  jury  find  for  the  other  party,  a  new 
trial  will  be  granted.    Page  v.  Pattee,  6  Mass.  459. 

653.  Where  the  jury,  under  a  legal  direction 
of  a  judge,  have  found  a  verdict,  against  either 
law  or  evidence,  in  favor  of  the  £fendant,  in 
cases  where,  on  the  merits,  the  plaintiff  oould  re- 
cover but  a  small  sum  of  money,  the  court  will  re- 
fuse to  interfere,  because  the  interference  would, 
in  fact,  be  a  prejudice  to  the  plaintiff.  Boyden  v. 
Moore,  5  ib.  365. 


654.  A  venire  faeias  de  novo  ought'  not  to  be 
granted,  at  a  term  subsequent  to  that  upon  which 
Uie  verdict  was  rendered,  on  the  ground  of  an 
affidavit  of  a  witness,  who  had  been  examined 
before  a  jury,  because  they  had  not  found  cer- 
tain facts  conformably  to  the  testimony  he  gave, 
or  tliat  their  verdict  was,  in  other  respects,  con- 
trary to  evidence.  Kinney  v.  Beverly,  2  H.  &•  M. 
318. 

655.  Where  the  only  evidence  offered  by  the 
plaintiff,  on  the  scire  fadas,  in  a  process  of  for- 
eign attachment,  in  support  of  his  demand,  was 
the  finding  of  the  court  in  the  original  action,  and 
the  defendant  introduced  four  witnesses,  whose 
testimony  was  before  the  court  on  the  former 
trial,  and  their  testimony,  in  connection  with  his 
own,  went  to  disprove  the  plaintiff's  claim,  af- 
ter a  verdict  for  the  plaintiff,  it  was  held,  that 
such  verdict  was  manifestlv  against  the  weight 
of  evidence,  and  a  new  trial  was  granted  on  that 
ground.     WiUer  v.  Latham,  12  Conn.  392. 

656.  It  is  not  necessary  that  the  court  should 
return  a  jury  to  a  second  and  third  consideration, 
to  make  a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  weight  of  evidence. 
Eagle  Bank  v.  Smith,  5  ib.  71. 

657.  Where  the  party  moving  for  a  new  trial 
stated,  in  his  motion,  that  the  verdict  was  mani- 
festly against  evidence,  and  the  cpnrt  allowed 
the  motion,  it  was  held,  that  an  opinion  of  the 
court,  in  opposition  to  the  verdict,  was  sufficiently 
shown  under  the  Connecticut  statute,  ib. 

658.  In  a  case  of  great  intricacy  or  doubt^  the 
court  has  a  discretionary  power  to  grant  a  new 
trial,  without  invading  the  province  of  the  jurv, 
or  impeaching  a  verdict  upon  legal  grounds. 
Brown  v.  Frost,  2  Bay,  126. 

659.  In  an  action  on  a  promissory  note,  by  the 
indorsee  against  the  indorser,  the  defence  was 
that  it  was  indorsed  to  the  plaintiff,  for  the  accom- 
modation of  the  maker,  to  secure  a  much  smaller 
sum  lent  to  ^e  plaintiff.  The  defence  was  sup- 
ported by  the*  testimony  of  the  maker  alone,  and  it 
appeared  that  he  had  once  given  a  written  order 
to  a  correspondent  to  pay  the  full  amount  of  the 
note,  and  that  he  had,  in  two  instances,  made 
statements  inconsistent  with  his  testimony  in 
court.  His  general  character  for  veracity  waa 
also  in  some  degree  impeached.  The  verdict 
having  been  given  for  the  defendant,  it  was  set 
aside,  as  against  the  weight  of  evidence,  and  a 
new  trial  granted.  Jewell  v.  Wright,  8  Conn. 
319. 

660.  A  new  trial  will  not  be  granted  on  the 
ground  of  insufficient  evidence  of  the  defendant's 
signature,  if  a  witness  has  sworn  that  he  had 
been  acquainted  with  the  defendant's  hand- wri- 
ting, and  believed  the  signature  in  question  to 
be  his.     Pradiere  v.  Combe,  Const.  Rep.  625. 

661.  Where  the  jury,  probably  through  inat- 
tention, did  not  allow  certain  interest  to  the  plain- 
tiff, by  means  of  which  the  plaintiff  did  not  recover 
full  costs,  but  the  verdict  was  not  against  law  or 
evidence,  a  new  trial  was  refused.  Ha  gar  v. 
Weston,  7  Mass.  110.  Westbrook  v.  M*  William^ 
1  Hill,  S.  C.  317. 

662.  But  if  it  was  legally  proved  that  the  jury 
had  reduced  the  damages  below  $20,  contrary  to 
evidence,  to  prevent  the  plaintiff  from  recovering 
full  costs,  the  court  will  not  sustain  the  verdict ; 
but  where  other  and  legal  reasons  may  be  sup- 
posed to  have  influenced  their  decision,  the  court 
will  not  impute  to  them  an  improper  motive 
Brewer  v.  Tyringham,  12  Pick.  547. 

6^.  A  new  trial  will  not  be  granted  on  a  ques 
tion  of  location  of  land,  unless  the  jury  commit 
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ted  m  manilett  error.  Itmrd  t.  Mpnigmmmry^  1  N. 
A  M.  381. 

664.  A  new  triU  will  be  gnnted  in  lanii  euet, 
where  the  verdict  was  a^insi  the  mass  of  evi- 
dence, without  examining  the  evidenoe  narrowlj. 
Biddle  r.  DomgmU^  2  Binn.  37.  JSvmw  ▼.  A*ar- 
gong,  ib.  55.    MUet  r.  PoUery  tb.  65. 

6&.  Where  a  verdict  ia  against  the  weight 
of  evidence,  a  new  trial  will  be  granted  ;  and,  in 
ejectment,  it  will  be  granted  more  readily  where 
the  verdict  is  a^inst  the  defendant  than  where 
against  the  plaintiC  MuJdmderg  v.  Hersncs,  5 
Ham.  245. 

666.  Where,  in  an  action  of  ejectment,  judg- 
ment was  given  in  favor  of  tenants  who  had  not 
been  made  defendants,  or  any  one  for  them,  and 
the  plaintiff  moved  for  a  new  trial  on  account 
•f  the  verdict's  being  contrary  to  the  evidence, 
which  motion  was  overruled,  and  the  plaintiff 
excepted  thereto,  it  was  held,  in  the  court  of  ap- 
peals, that,  the  verdict  being  a  nullity  for  error. 
It  was  of  no  importance  whether  the  evidence 
supported  the  issue,  and  a  new  trial  could  not 
be  granted.  Stride  v.  Mom.  3  A.  K.  Marsh. 
358. 

667.  In  penal  actions,  where  the  verdict  is  for 
the  defendant,  the  court  will  not  grant  a  new 
trial  unless  the  verdict  is  clearly  against  evi- 
dence. Crafts  V.  Plumb,  11  Wend.  143.  Pad- 
dock V.  Smlioburyy  2  Cow.  811. 

668.  A  new  trial  will  be  ^^ranted  in  a  ease  for 
larceny,  without  argument,  if  there  was  no  evi- 
dence to  support  the  verdict  and  it  is  against  the 
direction  of  the  judge.  SUUs  v.  Jonto.  2  Bay, 
520. 

669.  In  penal  actions,  in  actions  for  libel  or 
defamation,  and  other  actions  vindictive  in  their 
nature,  a  new  trial  will  not  be  granted  because  a 
verdict  for  the  defendant  was  against  the  weight 
of  evidence,  unless  some  rule  of  law  has  been 
violated,  or  there  has  been  tampering  with  the 
jury.    Jarvis  v.  HathetDOf,  3  Johns.  180. 

670.  In  cases  of  tort,  where  the  injnry  is 
trifling,  and  the  damages  Aould  be  merely  nom- 
inal, a  new  trial  will  not  be  granted  because  the 
verdict  for  the  defendant  is  against  the  evidence. 
Robertson  v.  (?efi<ry,  2  Bibb,  542.  Foetory.  Wkn- 
pU,  8  Johns.  369. 

671 .  An  indictment  for  receiving  stolen  goods 
alleged  a  former  conviction  lor  the  same  offence, 
and  the  jury  found  a  general  verdict  of  guilty, 
without  an^  evidence  Sf  the  Ibrmer  conviction. 
A  new  trial  was  granted.  CommonweaUh  v. 
BriggM,  5  Pick.  429.     8.  C.  7  ib.  177. 

672.  Where  the  verdict  is  manilestly  against 
law,  a  new  trial  will  be  granted.  HaU  v.  Downs, 
Brayt.  168.  Ross  v.  fason,  1  Teates,  14.  Moore 
V.  Chsrry,  1  Bay,  269.  DiUinghom  v.  Snow,  5 
Mass.  547.  Cunningham  v.  Magemm,  18  Pick.  13. 
Bank  v.  Marekand,  Charlt.  247.  Tkomas  v. 
Brown,  1  M'Cord,  557.  Mvins  v.  JIfeors,  3 
ib.  282.  Trnmb^Jl  v.  A»Mr#,  ib.  131.  Crtwman 
V.  Caster,  2  Browne,  123.  JHunroe  v.  Oardner, 
1  Rep.  Con.  Ct.  328.  MarkUy  v.  Jimos,  2  Bailey, 
603.     U  States  v.  Duoal,  Gilpm,  356. 

673.  But  where  there  is  no  evidence  on  which 
a  jury  can  find  a  verdict,  and  the  case  is  brought 
before  the  court  in  such  a  shape  that  it  can  put 
an  end  to  unprofitable  litigation  by  a  nonsuit, 
that  course  should  be  pursued.  TumkuU  v.  Rw- 
ors,  3  M*Cord,  131. 

674.  It  is  not  for  ever^  mistake  of  law  that  the 
court  will  grant  a  new  trial ;  but  they  will,  unless 
they  can  see  that  no  injustice  has  been  done 
thereby.  Barney  v.  Go/,  1  Chip.  304. 
V.  Jir*JV'sa,5Ham.509. 


675.  Where  justice  has  been  done  by  a  vn 
diet,  the  court  will  not  g'^Bt  a  new  trial  is 
let  in  a  mere  technical  defence.  Busk  v.  Critek- 
f^ld,  5  Ham.  109.  Mor  because  against  equity 
if  conformable  to  law.  Baiss  v.  Cooper,  ib. 
117. 

676.  The  court  will  not  set  aside  a  verdict  for 
the  plaintiff^  though  against  law,  where,  from  the 
amount  of  the  recovery,  he  is  liable  to  pay  costs 
to  the  defendant;  as  in  trespass,  where  f&  vers 
recovered,  no  certificate  was  given,  nor  had  ths 
title  to  land  come  in  question.  HmU  v.  Burrdl, 
5  Johns.  137. 

677.  Where  the  judge,  thmking  the  plaintiff's 
evidence  insufficient  to  support  his  action,  stopi 
the  defendant  from  producing  his  evidence,  and 
the  jury,  notwithstanding,  find  a  verdict  for  tks 
plaintiff,  the  court  will  set  aside  the  verdict 
Dunkam  v.  BaaOtr,  4  Mass.  79. 

(f.)    Ezeessive  and  inadequate  Damages, 

676.  A  new  trial  may  be  granted,  though  ths 
damages  are  merely  nomiaaL  ^saic  v.  (Mmndsif^ 
2  Browne,  106. 

679.  Where  the  amount  of  damages  is  matter 
of  opinion  merely,  the  fact,  that  the  jury  have 
fixed  them  at  a  greater  or  less  sum  than  any  of 
the  witnesses,  is  not  a  ground  for  a  new  trial. 
Brewer  v.  Tyringkam,  12  Pick.  547. 

660.  Where  a  verdict  is  given  fin*  too  large  a 
sum,  the  excess,  if  ascertained,  may  be  remitted, 
and  judgment  be  rendered  for  the  balance ;  hot 
where  the  excess  is  uncertain,  and  considerable 
in  amount,  a  new  trial  will  be  granted.  Lawiberi 
V.  Craig,  12  Pick.  199.  M*ConnoU  v.  Hamftsn, 
12  Johns.  234. 

681.  A  new  trial  will  be  granted  where  the 
jury  find  more  damages  than  those  laid  in  the 
writ,  unless  the  plaintiff  will  release  the  exoeii. 
Hook  V.  TumbmU,  6  Call,  85. 

682.  Where  a  verdict  is  for  a  greater  sum  thai 
is  demanded  in  either  count  of  a  declaration,  it 
will  be  set  ande,  and  a  new  trial  ordered.  Jf' iii* 
tire  V.  aark,  7  Wend.  330.  See  Dox  v.  JTey,  3 
ib.  356. 

683.  An  inconsiderable  excess  of  damagn  is 
no  ground  for  awarding  a  new  trial,  in  an  actioa 
of  assumpsit  Lmekett  v.  dark,  Litt.  SpI.  Cas. 
178.  Caldwell  v.  Roberts,  1  Daaa,  355.  Long  ▼. 
Perry,  Hardin,  317.  Van  Slyek  v.  Hogtboom,  6 
Johns.  270. 

684.  Where  a  jury  gave  a  sum  in  damages  tee 
small  to  carry  iull  costs,  but  expressed  in  their 
verdict  that  the  plaintiff  ehould  have  full  coats,  a 
new  trial  was  refused,  for  the  smallness  of  the 
damages,  in  order  that,  at  a  future  trial,  sufficient 
damages  might  be  obtained  to  carry  fall  coats. 
lAneJn  v.  Hapgood,  11  Mass.  350. 

685.  Where  the  law  leoogniies  some  fiird 
rules  and  principles  in  measuring  the  damagei, 
whence  it  may  be  known  that  there  is  an  error 
in  the  verdict,  as  in  actions  on  contracts,  or  for 
torts  done  to  property,  the  value  of  which  may 
be  ascertained  by  evidence,  the  verdict  may  be 
set  aside  for  excessive  damages.  Cojm.  v.  Cef^ 
4  Mass.  1,  41.  CommouweaUk  v.  Jfosfolk,  b  ib. 
435. 

686.  If,  in  an  action  upon  a  building  oontiaet, 
the  verdict  be  for  a  considerable  sum  more  thaa 
is  supported  by  the  evidence  submitted  to  theiHt 
and  by  a  just  constructioo  of  the  contract,  the 
verdict  will  be  set  aside,  and  a  new  trial  granted. 
And  it  is  no  obiection  that  a  part  of  the  defend* 
ants  expressed  themselves  satisfied  with  the  ftir- 
ness  of  the  trial,  and  consent  that  the  verdiet 
should  stand.    Dodd  v.  Pierson,  6  Hakt  884 
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687.  In  an  action  on  the  ease,  to  recover  dam- 
hges  for  the  breach  of  a  contract,  a  new  trial  may 
be  ii^ranted  became  the  damages  foand  by  the 
jury  arc  too  tiDall.  Taunton  Manufacturing  Co. 
V.  Smith,  9  Pick.  11. 

688.  The  defendant  and  A  ligned  a  note  for 
^100,  payable  in  foar  montha,  and  A  paaaed  it  to 
the  plaintiff  for  $50,  with  a  verbal  stipulatton 
that,  if  $50  were  repaid  within  the  four  months, 
the  note  should  be  eiven  op.  The  declaration  in 
aaaampait  contained  a  count  on  the  note,  and  one 
for  money  lent.  The  jury  rendered  a  verdict  for 
the  plaintiff  for  $50  and  interest ;  and  a  new  trial 
was  granted,  on  the  grounds  that,  if  the  note  was 
not  usarious,  the  plaintiff  mast  recover  $100,  as 
a  penalty  ;  if  the  jury  bottomed  their  verdict  on 
the  first  connt,  they  should  have  found  for  the  full 
amount  of  the  note ;  and  if  they  found  on  the 
second  count,  the  verdict  was  wrong,  because  the 
defendant  was  no  party  to  the  contract.  Fowler 
V.  Word,  Harper,  372. 

689.  A  verdict  in  an  action  for  wages  as  over- 
fleer,  with  a  quantum  meruit,  will  not  be  set  aside 
because  for  a  less  sum  than  the  full  wages 
claimed,  the  jury  having  heard  all  the  circum- 
stances, and  proof  of  the  overseer's  misconduct. 
Scott  V.  Baldvficke,  2  Rep.  Con.  Ct.  410. 

690.  The  court  cannot  decide  that  damages, 
given  in  an  inferior  court,  are  excessive,  where 
the  record  does  not  contain  the  evidence.  Van- 
tant  V.  Jones,  3  Dana,  464. 

^1.  The  rejection  of  proper  evidence  in  miti- 
gation of  damages,  in  a  case  of  assault,  is  cause 
tor  a  new  trial.     Bravt.  168. 

692.  A  creditor  of  a  husband,  having  taken 
trust  property  of  the  wife  by  execution,  and  sold 
it  at  the  post,  the  husband  bid  it  off  for  the  trus- 
tees, paying  less  for  it  than  its  value.  In  an 
action  of  trover,  brought  by  the  trustees  against 
the  creditor,  it  was  held,  that  proof  of  this  fact 
was  admissible  in  mitigation  of  damaffes ;  and 
where  such  evidence  was,  on  the  trial,  errone- 
ously rejected,  and  the  plaintiff  obtained  a  ver- 
dict for  the  full  value  of  the  property,  it  was 
held,  that  a  new  trial  would  be  granted  only  on 
condition  that  the  plaintiff  should  refuse  to  remit 
the  excess  of  damages  over  the  sum  so  paid  for 
the  restoration  of  the  property.  Baldwin  v. 
Porter,  12  Conn.  473. 

693.  The  omission  by  a  jury  to  deduct,  from 
the  sum  allowed  as  rent,  in  an  action  by  the  as- 
signee of  a  term,  the  ground  rent,  is  no  cause  for 
a  new  trial,  if  the  question  was  not  raised  at  nisi 
priut.     Evertsen  v.  Sawyer,  2  Wend.  507. 

694.  In  detinue,  if  the  jury  fix  a  value  upon 
the  property  higher  than  the  testimonv  would 
warrant,  it  is  no  cause  for  a  new  trial.  Thompson 
T.  Porter,  4  Bibb,  70.  Tarlton  v.  Briscoe,  1  A. 
K.  Marsh.  67. 

695.  A  new  trial  will  not  be  granted  on  the 
ground  of  excessive  damages,  unless  they  are 
outrageously  excessive.  Worford  v.  IshA,  1  Bibb, 
S47.  Worth  v.  Cates,  2  ib.  591.  Roberts  v.  Swift, 
I  Teates,  209. 

696.  A  new  trial  will  not  be  granted,  in  an 
action  of  tort,  for  excessive  damages,  unless  they 
are  flagrantly  excessive.  Resposs  v.  Parmer,  2 
A.  K.  Marsh.  365.  Webber  v.  Henry,  1  ib.  345. 
Vrnneh  v.  Hall,  2  Penn.  814.  Deacon  v.  Men,  1 
Bouth.  338.  Taylor  v.  Giger,  Hardin,  586.  Fan- 
zani  V.  Jones,  3  Dana,  464. 

697.  In  actions  of  tort,  smallness  of  damages 
is  no  ground  for  a  new  trial.  Colyer  r.  Huff,  3 
Bibb,  Si.    Shoemaker  v.  Livexdy,  2  Brown,  286. 

606.  Whenever  the  court  is  satisfied  that  there 
is  no  reasonable  measure  between  the  injury  and 
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the  compensation,  it  is  their  duty  to  grant  a  new 
trial.     Sampson  v.  Smith,  15  Mass.  365. 

699.  Where,  m  an  action  of  trover  for  property 
worth  but  $15,  the  jury  gave  a  verdict  for  $100, 
it  was  held,  that  a  new  trial  should  be  granted 
for  excessive  damages.  Outton  v.  Barnes,  Lit. 
Sel.  Cas.  136. 

700.  A  justice,  in  New  York,  tried  an  action 
of  assault  and  battery,  and  gave  judgment  for 
the  plaintiff  for  $15,  and  issued  execution  there- 
on, under  which  the  constable  levied  on  and  sold 
property  of  the  defendant.  In  an  action  of  tres- 
pass against  the  justice  and  constable,  by  the  de- 
fendant in  the  former  action,  he  recovered  a  ver- 
dict for  $270.  A  new  trial  was  refused,  although 
there  was  reason  to  believe  that  the  justice  had 
acted  under  a  mistake  as  to  the  extent  of  his 
jurisdiction,  and  there  were  strong  circumstances 
to  show  that  the  party  himself  had,  through  his 
agent,  purchased  the  goods  sold  unde^  the  exe- 
cution  at  a  price  about  equal  to  the  amount  of 
the  judgment  against  him,  so  that  he  could  have 
sustained  no  greater  injury  than  the  amount  of 
the  judgment;  the  case  admitting  of  doubt,  and 
the  question  being  fairly  submitted  to  the  jury. 
Woodward  v.  Paine,  15  Johns.  493. 

701.  Where  $5000  damages  were  awarded  by 
the  jurv,  in  trespass  for  aflixing  an  insulting 
handbill  to  the  plaintiff's  door,  the  court  refused 
to  grant  a  new  trial  on  account  of  excessive 
damages.  Ogden  v.  Gibbons,  2  South.  518.  But 
see  S.  C.  ib.  853. 

702.  A  new  trial  will  not  be  granted  for  exces- 
sive damages,  in  trespass  quare  clausum,  unless 
they  are  outrageous.  Owings  v.  Ulroy,  3  A.  K. 
Marsh.  454. 

703.  In  an  action  for  a  libel  or  slander,  a  new 
trial  will  not  be  granted  on  the  ground  of  exces- 
sive damages,  unless  they  are  so  flagrantly  out- 
rageous as  manifestly  to  show  the  jury  to  have 
been  actuated  by  passion,  partiality,  or  prejudice. 
Clark  V.  Binney,  2  Pick.  113.  Shute  v.  Barrett,  7 
ib.  82.  Oakes  v.  Barrett,  ib.  Coffin  v.  Cofin,  4 
Mass.  1.  Coleman  v.  Sovthoick,  9  Johns.  45. 
Southwick  V.  Stevens,  10  ib.  443. 

704.  They  must  be  clearly  excessive,  and 
greatly  disproportionate  to  the  injury  proved. 
Bodwell  V.  Osgood,  3  Pick.  379. 

705.  So,  too,  in  all  cases  where*  there  is  no  rule 
of  law  regulating  the  assessment  of  damans,  and 
the  amount  does  not  depend  on  computation,  the 
judgment  of  the  jury,  and  not  the  opinion  of  the 
court,  is  to  govern,  unless  the  damages  are  so 
excessive  as  to  warrant  the  belief  that  the  jury 
must  have  been  influenced  by  partiality  or  preju- 
dice, or  have  been  misled  by  some  mistaken 
view  of  the  merits  of  the  case.  Worster  v.  Canal 
Bridge,  16  ib.  541.  Coffin  v.  Coffin,  4  Mass.  1, 
41.     Taunton  Man.  Co.  v.  Smith,  9  Pick.  11. 

706.  In  an  action  for  words  charging  a  felony, 
a  verdict  for  $400  was  set  aside,  on  the  ground 
of  excessive  damages.  Vanch  v.  Hall,  2  Penn. 
578. 

707.  In  trespass  qvare  clausum,  for  expelling 
the  plaintiff  and  his  family  from  his  dwelling- 
house,  the  court  refused  a  new  trial,  sought  on 
the  ground  that  the  damages,  which  were  $500, 
were  excessive.     Reed  v.  Davis,  4  Pick.  215. 

706.  A  venire  de  novo  was  awarded  where  the 
jury  omitted  to  assess  the  damages,  on  a  verdict 
for  the  plaintiff,  in  an  action  of  slander.  Jfoois- 
mara  v.  Brannock,  4  Har.  db  M'Hen.  460. 

709.  A  new  trial  is  authorized,  under  the  Vir- 

finia  statute,  in  an  action  of  slander,  where  the 
amages  are   manifestly  loo  small.      Rixey  v 
Ward,  3  Rand.  52. 
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710  Where  «  new  triel  is  gnnted  for  eiieh 
cause,  it  if  annecesBwy  to  etaie,  on  the  record, 
the  grounds  of  awarding  it.  iltxey  ▼.  IVard^  3 
Rand.  52. 

711.  In  an  action  of  slander,  $1000  damages 
are  not  outrageouslj  excessive.  B§U  ▼.  H0ward, 
4  Litt.  117. 

712.  A  new  trial  will  not  be  granted,  in  tres- 
pass, for  the  smallness  of  the  damages.  Ja€k9om 
Y.  Boast,  2  Virg.  Cas.  49. 

713.  In  cue,  for  seduction  and  other  actions  of 
a  like  nature,  the  court  will  not  set  aside  a  ver- 
dict, for  exoesATO  damages,  unless  they  are  so 
ezcessive  as  to  warrant  an  inference  of  preju- 
dice, passion,  or  corruption  in  the  jurors.     8ar' 

gtnt  V, ,  5  Cow.  106.     Deaean  ▼.  JilUn^  1 

South.  338. 

714.  The  defendant's  son  had  been  encouraged 
br  the  plaintiff  to  yisit  his  house,  and  had  had  an 
illegitimate  child  by  his  daughter.  The  charac- 
ters of  the  plaintiff's  wife  and  other  daughter 
were  proved  to  be  impure.  The  defendant,  in  a 
passion,  before  many  persons,  charged  the  plain- 
tiff with  having  stolen  his  son  from  him,  and 
added  that  he,  Sie  plaintiff,  kept  a  whore-house. 
A  verdict  in  an  action  of  slander  was  found  for 
the  plaintiff  for  $5000,  and  a  new  trial  was 
granted.    J^eOUs  v.  Harrison^  2  M'Cord,  230. 

715.  In  an  action  for  a  vexatious  suit,  a  new 
trial  will  not  be  granted  on  the  ground  of  exces- 
sive damages,  onless  they  are  outrageous ;  and 
where  the  actual  loss  proved  was  $70,  and  the 
jury  gave  $200  damages,  it  was  held  insufficient 
ground  for  a  new  trial.  Ivea  v.  Bartkolometo^  9 
Conn.  309. 

(g.)  J^ewly-diseovered  Evidenet. 

716.  A  new  trial  will  be  granted  on  the  ground 
that  new,  important,  and  material  evidence  had 
been  discovered.  Martkall  v.  C^ion  /nf.  Co.  2 
Wash.  C.  C.  411. 

717.  But  only  in  a  strong  case.    Brayt.  170. 

718.  Where  the  newly-discovered  evidence  is 
only  cumulative,  it  is  not  a  sufficient  ground  for 
a  new  trial.  Gardner  v.  Mitchell,  6  Pick.  114. 
Yarmouth  v.  Dsimu,  ib.  116,  note.  Satoyer  v. 
Merrill,  10  ib.  16.  Chambers  v.  Chambers,  2  A. 
K.  Marsh.  348.  Reed  v.  M'Orew,  5  Ham.  375. 
MUppendam  v.  Scott,  1  A.  K.  Marsh.  151.  ^^Isop 
V.  Ins,  Co.  1  Sumner,  451.  Jhnes  y.  Howard,  ib. 
482.  BuUoek  v.  Beach,  3  Verm.  72.  Den  v.  Gei- 
ger,  4  Halst.  228.  Pike  v.  Evans,  15  Johns.  210. 
Steinhach  v.  Ins.  Co,  2  Caines,  129.  Smith  v. 
Brush,  8  Johns.  84. 

719.  It  cannot  be  objected  to  the  granting  of  a 
new  trial,  on  the  ground  of  newly-discovered  evi- 
dence, that  such  evidence  is  cumulative,  if  it  is  of 
a  different  kind  and  character  from  that  adduced 
on  the  trial,  viz.,  positive  and  direct,  instead  of 
circumstantial.     Guyot  v.  Butis,  4  Wend.  579. 

720.  On  motion  for  a  new  trial,  on  the  ground 
of  newly-discovered  evidence,  the  evidence  must 
be  disclosed,  and  the  motion  granted  or  refused 
according  as  the  court  may  judge  such  evidence 
to  affect  the  justice  of  the  case.  Ewing  v. 
M '  ConncU,  1  A.  K.  Marsh.  1 88.  LudUnD  v.  Park, 
4  Ham.  5.  Sheipfard  v.  Sheppard,  5  Halst.  250. 
Halsey  v.  Watson,  1  Caines,  24. 

721.  A  new  trial  will  not  be  granted,  on  the 
ground  of  disoovery  of  new  and  material  evi- 
dence, if  supported  only  by  the  affidavit  of  the 
party  or  one  interested.  The  motion  must  be 
accompanied  by  the  affidavits  of  the  newly-dis- 
coyered  witnesses.  Webber  v.  Tres,  1  Tyler, 
441. 

722.  Unless  some  oanse  be  ahown  why  tbmj 


cannot  be  procnred.    Ckmmkers  v.  Bromn,  Cookt, 
292.     8.  P.  Scott  V.  WiUson,  ib.  315. 

723.  Where  facts  are  dise]ose<d,  on  a  motioB  fef 
a  new  tnal,  affirming  the  correctness  of  the  ver* 
diet,  a  new  trial  will  not  be  nranted  wkateTcr 
errors  may  have  intervened.  Earl  v.  Skmddtr, 
6  Ham.  409.    Jessup  v.  CoeJc,  1  HabL  434. 

724.  A  motion  for  a  new  trial,  for  inegaluity 
and  newly -discovered  evidence,  is  an  enamexatdl 
motion.    Jimsnymous,  2  Cow.  586. 

725.  In  ordinary  cases,  where  newly-diteor- 
ered  evidence  consists  of  admisnons  made  bj  tbt 
opposite  party,  a  motion  for  new  trial  will  not  be 
granted.    Guyot  v.  Bmtts,  4  Wend.  579. 

726.  Miter,  where  the  suit  is  against  ezeeatss 
of  a  deceased  person  on  a  stale  demand.  H, 

727.  The  discovery  of  new  evidence,  wkieb 
consisted  of  letters,  afler  the  trial,  amoog  the 
papers  of  his  testator,  will  not  entitle  a  defeudtat 
to  a  new  trial.  Bogert  v.  Simons,  1  Rep.  Cob. 
Ct.  143. 

728.  In  Connecticat,  on  petition  for  a  ifv 
trial,  en  the  ground  of  newly-disoovered  evidesee, 
the  petitioner  moved  that  a  witness  not  dsbm^  is 
the  petition  might  be  sworn,  but  it  was  lefoied. 
J{oyee  v.  Huntington,  Kirby,  282. 

729.  A  new  trial  will  be  granted,  on  the  groaiid 
of  newly*discovered  evidence,  although  such  eri- 
dence  was  contained  in  a  copy  of  a  record  pot  ia 
by  the  other  party  at  the  trial.  Gailup  v.  FiMk,i 
Root,  452. 

730.  A  new  trial  will  not  be  granted,  on  le* 
count  of  the  discovery  of  parol  evidence,  lAer 
the  trial  of  an  action  of  trover  for  negroes  who 
had  been  in  possession  of  the  defendant  for 
nearly  30  years.  Fabsr  v.  Baldricky  Const  Rep. 
374. 

731.  Where  a  wrong  inference  probably  wu 
drawn  by  the  jury  from  the  testimony  as  to  a 
fact  not  very  material,  and  the  remaining  evi- 
dence strongly  supported  the  verdict,  a  motios 
for  a  new  trial,  on  account  of  the  discoveiy  of 
evidence  explainingsuch  testimony,  was  refused. 
Tattle  V.  Cooper,  5  Pick.  414. 

732.  On  a  motion  for  a  new  trial,  on  the  grooiid 
of  newly-discovered  evidence,  it  seems  that  the 
adverse  party  may  show,  by  affidavit,  that  the 
witness  whose  testimony  is  stated  to  be  oiateriil 
is  wholly  unworthy  of  credit.  ffiUiamty.BeUr 
win,  16  Johns.  489. 

733.  Though  a  new  Uial  should  not  oanally 
be  granted,  for  the  discovery  of  new  evidence  to 
support  a  point  which  was  presented  on  the 
former  trial,  yet  a  case  of  surprise  will  fonn  to 
exception  to  the  rule.  Millar  v.  Field,  3  A.  K. 
Marsh.  104. 

734.  Where  a  witness,  on  whose  testimony  a 
verdict  was  found,  denied  on  the  voir  dire  baving 
any  interest  in  the  case,  newly-discovered  en- 
denoe  that  he  was  interested  was  admitted  on  an 
application  for  a  new  trial ;  and  it  being  prored, 
by  similar  evidence  of  declarations  of  the  wit- 
ness and  of  the  prevailing  party,  that  tbe  witoeaf 
had  testified  untruly,  a  new  trial  was  granted. 
ChatfieU  V.  Lathrop,  6  Pick.  417. 

735.  In  ejectment  for  land  in  a  military  traot, 
a  new  trial  was  granted,  on  the  ground  of  sewlv- 
discovered  evidence,  though  it  was  merely 
cumulative,  and  tending  to  impeach  a  witneai 
sworn  at  the  trial  *,  ejectment  lor  military  leli 
being  in  this  respect  an  exception  to  the  general 
rule.  Jackson  v.  Crosby,  12  Johns.  354.  Jt» 
son  V.  Hooker,  5  Cow.  207.  Jackson  v.  J^issefb 
14  Johns.  186. 

736.  The  discovery  of  new  endsnce  aAef 
trial  i«  Bot  a,  good  gvpiud  fof  a  mw  tnal 
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Evans  t.  Rogers^  2  N.  A.  M.  563.  Jackson  r. 
Chase,  16  Johns.  355.  Eekftat  y.  Des  Caudres, 
I  Rep.  Con.  Ct.  G9.  StaU  v.  Harding,  2  Bay. 
267. 

737.  A  new  trial  will  not  be  granted,  in  a  crim- 
inal case,  because  the  district  attorney  with- 
holds, in  his  hands,  by  mistake,  papers  important 
to  the  defendant,  unless  the  latter  ases  due  dili- 
gence to  obtain  them.  PeopU  v.  Fermilyea,  7 
Cow.  369. 

738.  A  new  trial  will  be  granted  to  a  person 
convicted  of  passing  counteneit  money,  on  the 
ground  of  having  discovered  new  evidence. 
SeoU  V.  State^  1  Root,  155.  '  Stats  v.  Lockier^  2 
ib.  84  ;  but  see  Stats  v.  Harding^  2  Bay,  267. 

739.  In  an  action  of  slander,  afler  a  verdict 
for  the  plaintiff,  a  new  trial  will  not  be  granted 
to  the  defendant  on  an  affidavit  of  newly-dis- 
corered  evidence  which  goes  only  to  support  the 
plea  of  justification.  Beers  v.  Rooty  9  Johns. 
264.  Miter  J  if  it  goes  to  support  the  plea  of  not 
guilty,  ib. 

740.  After  a  conviction,  the  court  refused  a 
new  trial  on  ground  of  discovery  of  new  and  ma- 
terial evidence,  supported  by  an  affidavit  that 
the  wife  of  the  prisoner  had,  during  the  trial, 
confessed  to  the  affiant  that  she  committed  the 
crime  in  question,  and  without  her  husband's 
privity.     State  v.  J.  IP.,  1  Tyler,  417. 

741.  If  new  evidence  is  discovered  before  the 
verdict  is  rendered,  it  should  be  submitted  to  the 
jury ;  and  if  that  is  neglected,  a  new  trial  will 
not  be  granted  for  that  cause.  Higdsn  v.  ffig' 
den,  2  A.  K.  Marsh.  42.  U.  States  v.  Gibert,  2 
Sumner,    19.      People    v.    VermUyea,    7  Cow. 

OO0. 

742.  The  case  of  an  incompetent  witness 
having  become  competent  is  not  newly-dis- 
covered evidence,  to  warrant  a  new  trial  on 
that  ground.     Sawyer  v.  Merrill,  10  Pick.  16. 

743.  Where  a  witness,  whose  testimony  was 
not  unexpected,  was  discredited  by  the  party 
against  whom  he  was  produced,  a  new  trial  will 
not  be  granted  on  the  ground  that  the  party  has 
since  discovered  further  evidence  of  his  want  of 
credit.  Hammond  v.  Wadhams,  5  Mass.  353. 
See  Commontsealth  v.  f^aite,  5  ib.  261. 

744.  Discovery  of  evidence  to  discredit  the 
testimony  of  a  witness  in  matters  merely  inci- 
dental to  its  substance,  e.g.  the  particular  time 
and  place  of  a  conversation  had  three  years  be- 
fore, is  not,  in  general,  cause  for  anew  trial.  Ji 
fortiori,  where  there  is  evidence  of  others  which 
would  support  the  verdict.  Campbell  v.  Hyde, 
1  Chip.  70. 

745.  A  new  trial  will  not  be  granted  (or 
newly-discovered  evidence  which  only  ^oes  to 
discredit  a  witness  sworn  on  the  trial,  and  might 
have  been  proved  by  other  witnesses  who  were 
sworn.  Clarke  v.  RuAedge,  2  A.  K.  Marsh.  381. 
Dodge  r.  Kendall,  4  Verm.  31. 

746.  A  new  trial  will  not  be  mnted  to  give  a 
party  an  opportunity  to  introduce  cummatiye 
testimony  merely,  or  to  impeach  the  witnesses 
of  his  adversary.     Reed  v.  Qrew,  5  Ham.  375. 

747.  New  trials,  on  the  ground  of  newly-dis- 
covered evidence,  will  not  be  granted  where,  with 
due  diligence,  the  party  might  previously  have 
had  the  benefit  of  the  evidence.     Coe  v.  CHran, 

1  Blackf.  367.  Williams  v.  Baldtoin,  18  Johns. 
489.  Shmard  v.  Skeppard,  5  Halst.  250.  Dea^ 
ran  V.  MLm,  1  South.  338.      Titeomb  v.  Potter, 

2  Fairf.  218.  Den  v.  Geiger,  4  Halst.  225.  Les- 
ter V.  State,  11  Conn.  15.  Drayton  v.  Thompson, 
*  Bay,  263.  State  v.  Gordon,  ib.  491.  TumbttU 
V.  O^Hora,  4  Testes,  446.     Wain  v.  WUkws,  ib. 


461.  M'LauMin  v.  Mayhury,  ib.  534.  Knox 
v.  Work,  2  Binn.  58).  ^ssbell  v.  Ealer,  2  ib. 
582,  note.     Hatoley  v.  Blanton,  1  Mis.  49. 

748.  Nor  unless  the  evidence  is  material. 
Ripper  dan  v.  Seott,  1  A.  K.  Marsh.  151.  Moore 
V.  Pkilcaeljnkia  Bank,  5  S.  &  R.  41.  Myers  y. 
Brovmell,  2  Aik.  407.  Fiss  v.  Smith,  1  Browne, 
App.  71. 

749.  A  new  trial  will  not  be  granted,  on  the 
ffroand  of  newly-discovered  evidence,  where 
the  party  had  reason  to  believe  that  he  could 
procure  the  testimony  previously,  and  did  not 
ask  a  continuance,  but  took  his  chance  with  the 
jury.     Gordon  v.  Harvey,  4  Call,  450. 

750.  Nor  to  admit  newly-discovered  evidence  to 
points  of  which  the  party  was  before  apprised, 
and  had  not  shaped  his  pleas  to  admit  it.  Eceles 
V.  Skackleford,  1  Litt.  35. 

751.  Where  a  party  is  apprised  of  a  material 
witness,  whose  appearance  he  cannot  procure  in 
time,  he  must  apply  for  a  postponement  of  the 
trial ;  and  if  he  goes  to  trial  without  the  testi- 
mony, and  the  verdict  is  found  against  him,  a 
new  trial  will  not  be  granted  for  the  purpose  of 
letting  in  such  witness.  Jackson  v.  Malin,  15 
Johns.  293. 

752.  A  want  of  recollection  of  a  fact,  which, 
by  due  attention,  might  have  been  remembered, 
is  not  a  ground  for  granting  a  new  trial.  Bond 
V.  Cutler,  7  Mass.  !^.  Duignan  v.  WyatL  3 
Blackf.  385. 

753.  In  case  by  a  mother  for  the  seduction  of 
her  daughter,  the  daughter  swore  that  she  was 
gotten  with  child  on  the  evening  of  June  13th. 
On  a  motion  for  a  new  trial,  the  defendant  intro* 
duced  affidavits  of  several  persons  proving  an 
oiibi  at  that  time,  and  himself  made  affidavit  that 
he  had  no  reason  to  suppose  that  she  would  fix 
this  as  the  time  of  the  connection,  and  therefore 
was  not  prepared,  and  did  not  attempt,  to  prove 
the  alibi  on  the  trial.  Held,  that  these  facts  fur- 
nished  ground  for  a  new  trial,  on   the   ground 

of  newly-discovered  evidence.     Sargent  y. , 

5  Cow  106. 

(h.)  Swprise, 

754.  A  party  moving  for  a  new  trial,  on  the 
ground  of  surprise,  must  prove  the  surprise,  and 
that  he  was  injured  thereby,  as  well  as  show 
how  he  can  avoid  it.  Blake  v.  Hote,  1  Aik.  306. 
Smith  v.  Morrison,  3  A.  K.  Marsh.  81. 

755.  A  new  trial  is  properly  granted  where  a 
party  is  surprised,  and  no  laches  is  justly  attri- 
butable to  him.  Guthrie  v.  Bogart,  1  A.  K.  Marsh. 
334.  Blythe  v.  Sutherland,  3  M'Cord,  258.  Lib- 
enintz  v.  Greenland,  2  ib.  313.  Comply  v. 
Brovme,  Const.  Rep.  100. 

756.  Especially  if  coupled  with  the  fact  that 
the  court  think  the  verdict  against  t^e  weight  of 
the  evidence,  where  the  evidence  t^as  conflict- 
ing.    Hughes  V.  M*Gee,  1  A.  K.  Marsh.  28. 

757.  Additional  causes  for  a  new  trial  ought 
not  to  be  assigned,  so  as  to  surprise  the  opposite 
party.     Bell  v.  Howard,  4  Litt.  117. 

758.  It  is  not  a  good  cause  for  a  new  trial,  that 
a  party  was  surprised  by  new  evidence  at  the 
former  trial ;  he  should  have  asked  a  delay  at 
the  time.  WiUard  v.  Wetherhee,  4  N.  Hamp. 
118. 

759.  A  new  trial  should  not  be  granted,  on  the 
ground  of  surprise,  unless  the  record  shows 
clearly  that  the  party  was  surprised  by  an  ob- 
jection when  it  was  too  late  to  move  for  a  con- 
tinuance. Thompson  v.  Porter,  4  Bibb,  70. 
Ktrtley  r.  Kirtley,  1  J.  J.  Marsh.  96. 

760.  A  new    trial    was    granted    where  th« 
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plaintiff  is  Bnrpriwd  by  the  testimony  of  two 
witnesMS  at  the  trial,  suppoeed  to  have  been 
tampered  with.  Peterson  y.  Barry^  4  Binn. 
481. 

761.  A  new  trial  waa  granted,  on  the  jrround 
of  a  vurpriae,  where  the  attorney  of  one  of  the 
parties  had  in  his  possession  a  deed  important  to 
the  rights  of  the  other  party,  and,  before  the 
trial,  delivered  it  to  a  third  person^  without  ap- 
prising his  adversary,  who  notified  the  attorney 
to  produce  the  deed,  and,  on  trial,  first  learned 
that  it  was  not  in  his  possession.  Jaeksou  ▼. 
Warf&rd^  7  Wend.  62. 

7&.  The  plaintiffs  issued  a  commission  to  take 
testimony  abroad,  and  the  defendant  joined  in  the 
same  by  filing  cross  interrogatories ;  but  the  plain- 
tiffs afierwards  found  a  witness  to  prove  the  facts 
they  desired  to  establish  by  the  commission,  and 
abandoned  it.  The  court  said  a  trial  under  these 
circumstances  would  be  a  surprise  on  the  de- 
fendant. Le  Roy  v.  Deiaware  Ins.  Co.  2  Wash. 
C.  C.  223. 

763.  An  affidavit  of  the  defendant's  attorney, 
stating  that  he  was  not  acquainted  with  A.  Cr., 
(who  was  offered  as  a  witness  and  rejected  be- 
cause he  was  special  bail  for  the  defendant,)  and 
had  no  idea  of  his  being  the  person  named 
as  special  bail,  and  that  the  said  A.  G.  was,  in 
his  opinion,  a  material  witness,  does  not  disclose 
that  kind  of  surprise  which  is  made  the  founda- 
tion of  a  new  trial.  Mathews  v.  ^Uaircj  6  Halst. 
242. 

764.  A  defendant  had  taken  the  testimony  of 
a  witness  under  a  commission,  and  the  plaintiff 
produced  the  witness  on  trial  and  examined  him. 
The  defendant  moved  for  a  new  trial,  on  the 
ground  of  surprise,  because  the  testimony  of  tlie 
witness  on  the  trial  was  materially  variant  from 
his  deposition,  and  alleged  that  he  could  fully 
establish  his  defence  by  other  witnesses.  The 
court,  in  New  York,  denied  the  motion,  being  of 
opinion  that  there  was  no  variance  in  the  testi- 
mony, and  because  the  defendant  omitted  to  pro- 
duce the  affidavits  of  the  persons  by  whom  he 
alleged  that  his  defence  could  be  established. 
Phcnux  v.  Baldwin^  14  Wend.  62. 

765.  A  new  trial  will  be  granted,  where  the 
party  is  deprived  of  the  testimony  of  a  material 
witness  by  his  being-  so  disconcerted  that  he 
was  unable  to  testify,  at  the  trial,  in  a  manner 
to  be  understood.  Jiinsworth  v.  Sessions^  1  Root, 
175. 

766.  The  admission  of  proof  on  the  subject 
of  a  mistake  in  the  settlement  of  accounts,  where 
there  was  no  notice  of  it  in  the  pleadings,  is  a 
Furprise  on  the  defendant,  and  a  new  trial  will 
DC  granted.  Barton  v.  Dunlap.  2  Rep.  Con.  Ct. 
140.      . 

767.  A  new  trial  was  granted,  where  the  jury 
gave  a  verdict  for  the  plaintiff,  based  upon  cer- 
tain obliterations  on  a  bond  in  evidence  before 
them,  which  obliterations  escaped  the  attention 
of  the  counsel  and  the  court,  in  order  that  the 
defendant  might  give  explanations  of  a  circum- 
stance which  at  the  trial  he  was  unprepared  for. 
JJbenintz  v.  Greenland,  2  M'Cord,  313. 

768.  A  case  agreed  between  the  parties,  afler 
setting  forth  a  clause  in  a  will  by  which  a  limi- 
tation over,  in  favor  of  the  plaintiff,  was  to  take 
effect  upon  the  death,  without  lawful  issue,  of  a 
legatee  uf  a  particular  estate,  proceeded  to  state 
that  the  said  legatee,  being  more  than  21  years 
old,  died  without  leaving  any  children  living  at 
the  time  of  her  death  ;  having  had  only  one,  who 
was  dead  at  that  time.  Held,  that  this  was  a  de- 
fective pavei  because  there  ipight  nevertheleM 


have  been  issue  of  the  said  legatee  living  at  the 
time  of  her  death,  and  also  because  i&  whole 
will  was  not  stated  ;  and  that  a  new  trial  shoold 
therefore  be  granted.  James  v.  M^WUliamt^^ 
Munf  301. 

769.  Surprise  as  to  the  cause  of  action  cannot 
be  alleged  as  a  ground  for  a  new  trial,  if  the  dec- 
laration and  exhibits  give  notice.  Smitk  v.  Mor- 
rison, 3  A.  K.  Marsh.  81.  Bitting  v.  Mowry,  1 
Miles,  216.  Harrison  v.  WHson,2  A.  K.  Manh. 
547.    Dodge  t.  KendaU,  4  Verm.  31. 

770.  Where  the  plaintiff  was  nonsuited  at  the 
trial,  the  court  refused  to  set  aside  the  nonsait, 
and  grant  a  new  trial,  on  the  ground  that  the 
plaintiff  was  surprised  by  the  defence  set  op, 
and  had  come  unprepared  to  meet  it  Jaektoh  v. 
Roe^  9  Johns.  77. 

771.  The  rejection  of  a  deposition,  taken  is 
bene  esse,  where  there  was  no  evidence  of  the  in- 
ability of  the  witness  to  attend  at  the  trial,  ii  not 
a  sufficient  case  of  surprise  to  support  a  motion 
for  a  new  trial.     Lee  v.  Banks,  4  Litt  11. 

772.  Where  a  material  witness  for  the  govern- 
ment, in  a  capital  case,  had  declared,  berore  ths 
trial,  that  he  would  hang  the  prisoner  by  his  tes- 
timony if  he  could,  and  the  prisoner  had  no 
knowledge  of  this  declaration  until  after  the  trial, 
the  court  refused  to  delay  giving  judgment 
Commonwealth  v.  Drew,  4  Mass.  391. 

773.  It  is  no  ground  for  a  new  trial,  that  the 
plaintiff  was  surprised  by  the  defendant'i  not 
producing  certain  evidence,  material  to  the  plain- 
tiff's case.  Chiles  v.  Dedman,  3  A.  K.  Marsh. 
463.- 

774.  The  court  granted  a  new  trial  on  the 
ground  of  surprise  where  the  evidence  of  the 
party,  which  was  admissible  under  a  previous 
decision  of  the  court,  was  excluded  by  an  over- 
ruling of  that  decision  at  the  trial.  Starktseatker 
V.  Loomis,  2  Verm.  573. 

775.^  Where  a  witness  of  a  party,  sukpemaed, 
and  Who  had  been  attending  the  court,  unex- 
pectedly absented  himself  about  the  time  the 
cause  was  called  on  for  trial,  his  absence  not  be- 
ing known  until  after  the  jury  was  called,  by 
which  means  a  verdict  was  obtained  against  the 
party,  the  court  granted  a  new  trial,  it  appearing 
that  both  the  witness  and  the  person  answerable 
over  to  the  party  were  insolvent  RugglesY, 
Hall,  14  Johns.  112. 

776.  Surprise  cannot  be  successfully  urged,  u 
a  cause  for  a  new  trial,  where  the  cause  was  tried 
at  a  day  of  the  term  subsequent  to  that  at  which 
the  party  expected  it  was  set  Cotton  v.  Bnr 
shiirs,  2  A.  K.  Marsh. -153. 

777.  Unexpected  evidence,  iropeachmg  the 
character  of  a  witness,  is  not  a  surprise  for 
which  a  new  trial  ought  to  be  granted.  BiU  v. 
Howard,  4  LiU.  117.  Den  v.  Gnger,  4  Halst 
225.     Skumway  v.  FotoUr,  4  Johns.  425. 

778.  Where  a  party  called  his  adversary's  wit- 
ness, thus  making  him  his  own,  he  cannot  allege 
surprise  at  his  evidence,  as  a  ground  for  a  new 
trial.     Higden  v.  Higden,  2  A.  K.  Marsh.  48. 

779.  Especially  where  the  witness  has  since 
died.     Duryee  v.  Dennison,  5  Johns.  248. 

780.  Surprise,  bv  rejection  of  a  deed  which  a 
party  believed,  and  had  a  right  to  believe,  to  be 
admissible  evidence,  is  good  ground  for  a  new 
trial.     Boyee  v.  Yoder,  2  J.  J.  Marsh.  515. 

781.  Alleged  surprise  at  the  rejection  of  a  copy 
of  a  writing,  which  was  not  competent  evidence, 
will  not  justify  granting  a  new  trial.  Morgsm 
V.  Marshall,  7  J.  J.  Marsh.  316. 

782.  Where  the  presiding  judge  had  been 
counsel  for  the  plaintiff,  and  the  defendant  did 
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not  expect  he  would  eit,  and  therefbre  did  not 
prepare  himBelf,  this  ia  not  sufficient  ground  of 
■urpriae  to  grant  a  new  trial.  Otoings  t.  Qibsan^ 
2  A.  K.  Marah.  515. 

783.  Where  the  interest  of  a  witness  was 
known  to  the  party  producing  him,  bat  was 
not  known  to  the  other  partj  till  after  the  trial, 
a  new  trial  was  granted.  J^Ues  ▼.  BraektU^  15 
Mass.  378. 

784.  But  not  where  the  interest  of  the  witness 
was  matter  of  record  at  the  time  of  the  trial,  un- 
less the  objection  was  then  taken.  Dodge  t.  lifen- 
iia/;,4  Verm.  31. 

785.  But  a  new  trial  cannot  be  demanded  as 
a  right,  because  a  witness  was  sworn  in  the  cause 
who  is  since  found  to  have  been  convicted  of  an 
infamous  crime.  CommonweaUh  ▼.  Oreen^  17 
Mass.  515. 

786.  Whether  this  fact  furnishes  a  sufficient 
ground  for  the  discretion  of  the  court  to  grant 
a  new  trial,  depends  upon  other  circumstan- 
ces.  H, 

787.  A  new  trial  ought  not  to  be  granted  on 
account  of  the  neglect  of  the  agent  or  attorney 
of  the  party  applying  for  it.  PatUraon  v.  Mat- 
thews,  3  Bibb,  80.  Barry  v.  WUbourne,  2  Bailey, 
91.  Leedom  v  Pancake,  4  Teates,  183.  Hatoley 
V.  BUnUm,  1  Mis. 49.  M'Lattt  y. Harris,  ib.700. 
DUUf  V.  Cammonwealtk,  2  Bibb,  17.  Smith  v. 
Morrison,  3  A.  K.  Marsh.  81. 

788.  An  affidavit  of  a  party,  that  he  failed  to 
summon  material  witnesses  at  the  trial,  owing  to 
the  advice  of  counsel  that  their  testimony  was 
not  necessary,  is  no  ground  for  a  new  trial. 
Pleasants  v.  Clements,  2  Leigh.  474. 

789.  Where,  on  the  trial  of  an  action,  the  de- 
fendant was  out  of  the  commonwealth,  his  wit- 
nesses were  absent,  and  his  attorney  was  pre- 
vented by  sudden  indisposition  from  being 
present,  and,  although  he  had  a  substantiid 
defence,  judgment  was  given  against  him,  a 
new  trial  should  have  been  granted,  and  it  was 
error  in  the  circa  it  court  to  refuse  it.  Honors 
V.  Murray,  3  Dana,  31. 

790.  A  new  trial  may  be  granted  to  a  party, 
who,  althooffh  he  failed  to  use  due  diligence 
himself,  employed  a  competent  agent,  who  was 
prevented  by  unavoidable  accident  from  attend- 
ing.    Turner  v.  Brooker,  2  ib.  334. 

791.  A  new  trial  will  not  be  granted,  for  sur- 
prise, because  the  attorney  for  the  plaintiff  prom- 
ised the  agent  of  the  defendant,  to  whom  the  de- 
fence was  confided,  to  write  to  the  plaintiff,  and 
submit  a  proposition  for  a  settlement  made  by 
the  agent,  but  afterwards  notices  the  cause  for 
trial,  and  tries  it  during  the  agent's  absence, 
without  communicating  to  him  uie  result  of  his 
proposition.    Jackson  v.   Van  Antwerp,  8  Cow. 

792.  Where  a  party  was  prevented  from  being 
present,  at  the  trial  of  his  case,  by  the  sickness 
of  a  daughter,  and  in  consequence  lost  a  contin- 
uance which  be  showed  he  might  have  obtained, 
if  present,  a  new  trial  should  have  been  granted. 
Peebles  v.  RaUs,  1  Litt.  24. 

793.  The  fact,  that  the  defendant  was  detained 
as  a  juror  in  another  county,  is  a  sufficient  apol- 
ogy for  not  being  prepared  for  his  defence,  to 
sustain  a  motion  lot  a  new  trial.  Grimes  v.  Com' 
monwealth,  4  Litt.  1. 

794.  On  a  motion  for  a  new  trial,  it  is  not 
enough  that  the  applicant  account  for  his  ab- 
sence at  the  trial ;  he  should  also  show  due  dili- 
gence in  preparing,  and  that,  because  of  his 
absence,  his  preparation  was  unavailing.  Alussin 
V.  ColUnSt  1  A.  R.  Marsh.  350. 


795.  Where  every  reasonable  diligence  had 
been  employed  by  a  defendant  to  prepare  for  trial, 
but  he  was  unable  to  attend  himself  on  account 
of  sickness,  and  an  important  witness  for  him 
had  left  the  county  before  the  trial,  and  other 
circumstances  appeared,  exonerating  the  party 
from  laches,  and  showing  a  real  and  equitable 
defence,  and  the  merits  or  the  case  had  not  been 
investigated,  the  court  granted  a  new  trial.  Sher* 
rard  v.  Olden,  1  Halst.  344. 

796.  On  an  application  for  a  new  trial,  the 
affidavits  of  the  parties  themselves  are  admissible 
to  show  the  grounds  on  which  it  is  made.  ib. 

797.  If  a  party,  knowing  a  witness  to  be  ab- 
sent, hazards  a  trial,  no  new  trial  can  be  granted 
on  account  of  alleged  surprise  arising  from  the 
absence  of  such  witness.  Gill  v.  fFarren,  1  J.  J. 
Marsh.  590. 

(i.)    Criminal  and  penal  Actions  generally, 

798.  Courts  of  oyer  and  terminer,  in  New 
York,  can  grant  new  trials.  People  v.  Stone,  5 
Wend.  39.  People  v.  Townstnd,  1  Johns.  Cas. 
104. 

799.  Where  a  prisoner  has  been  found  guilty, 
and  judgment  is  arrested  on  his  motion  and  in 
his  favor,  a  new  trial  may  be  awarded.  People 
V.  JT'lTay,  18  Johns.  212. 

800.  A  motion  for  a  new  trial  eannot  be  made, 
in  Pennsylvania,  after  a  motion  in  arrest  of  judg- 
ment.    RespuUica  v.  Lacaze,  2  Dall.  118. 

801 .  The  court  have  the  power  to  grant  a  new 
trial  on  the  motion  of  one  convicted  of  a  capital 
offence,  sufficient  cause  being  shown  therefor. 
Commonwealth  v.  Green,  17  Mass.  513. 

802.  And  the  exercise  of  this  power,  where 
there  has  been  no  error  on  the  trial,  is  discretion- 
ary with  the  court,  t^. 

803.  For  offences  greater  than  misdemeanor,  a 
new  trial  cannot  be  granted,  whether  the  ac- 
cused be  acquitted  or  convicted.  People  v.  Com- 
stoek,  8  Wend.  549. 

804.  Where  a  verdict  has  been  set  aside  in  a 
criminal  case,  as  imperfect,  a  ventre  facias  de 
no>to  may  be  awarded,  and  a  new  trial  had,  either 
on  the  same  indictment,  or  another.  Common' 
wealth  V.  Gibson,  2  Vir^.  Cas.  70. 

805.  Where  a  new  trial  is  granted  a  prisoner, 
he  will  only  be  tried  on  the  counts  upon  which 
he  was  convicted,  and  not  upon  those  of  which 
he  was  acquitted.  Lithgow  v.  Commonwealth^ 
ib.  297. 

806.  On  motion  for  a  new  trial,  in  a  capital 
case,  on  the  ground  that  the  verdict  is  not  war 
ranted  by  the  evidence,  the  court  is  not  bound  ts 
reexamine  the  witnesses  and  state  the  evidence 
verbatim,  but  may  state  the  material  facts  proved 
and  the  evidence  adduced  at  the  trial,  from  tht 
judge's  own  notes,  aided  by  those  of  the  counstf 
on  both  sides.    Jones*s  ease,  1  Leigh.  598. 

807.  A  new  trial  of  an  indictment  will  not  b4 
granted  because  the  clerk,  in  calling  over  the 
jury,  pursued  the  order  in  which  they  were  em 
panelled,  instead  of  that  in  which  their  names  ap- 
peared in  the  venire.    State  v.  Slack,  1  Bailey,  330. 

808.  A  non-compliance  by  the  clerk  to  put  the 
names  of  all  the  persons  returned  as  jurors  into 
a  box,  from  which  juries  for  the  triid  of  issues 
are  to  be  drawn  according  to  the  statute,  is  not 
sufficient  ground  for  setting  aside  a  verdict, 
either  in  a  civil  or  criminal  case,  where  the  court 
are  satisfied  that  the  party  complaining  had  not, 
or  could  not  have,  sustained  any  injury  from  the 
omission.     People  v.  Ransom,  7  Wend.  417. 

809.  On  conviction  for  a  misdemeanor,  a  new 
trial  was  granted,  although  the  motion  was  not 
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made  votil  the  feeoad  term  allrr  the  mid  Terdiet 
was  rendefed.  Commamomltk  r.  Crmmp^  1  Virg, 
Cu.  172. 

810.  A  new  trial  will  not  be  granted  because  a 
letter  was  omitted,  in  the  priaoner'e  name,  in  the 
title  on  the  back  of  the  bill  foand  b/  the  grand 
jnry.     StmU  r.  Duestoe,  1  Bay,  377. 

811.  A  defendant,  convicted  on  the  menta, 
but  not  eentenced,  on  account  of  an  informality, 
is  liable  to  a  second  trial.  Ptnmgylwmmim  ▼.  Hujf' 
»Mn,  Addis.  140. 

81d.  Where  a  defendant  had  been  bailed  before 
his  trial,  and,  as  soon  as  he  heard  the  verdict, 
had  fled  and  concealed  himaejf,  a  motion  for  a 
new  trial  will  not  be  listened  to.  SUU  v.  Rippenj 
9  Bay,  99. 

813.  A  new  trial,  under  an  indictment  ibr 
murder,  will  not  be  granted  because  one  of  the 
jurors  was  an  alien,  the  prisoner  having  had  the 
right  to  challenge  him,  if  he  had  chosen.  State 
V.  Qir«rr«/,  ib.  150. 

814.  Nor  because  one  of  the  petit  jurors,  in  a 
trial  for  misdemeanor,  was  on  the  grand  jury 
who  found  the  bill,  though  this  would  have  been 
a  good  ground  of  challenge.  SiaU  v.  O^Driseoll^ 
ib.  153. 

813.  A  new  trial  will  not  be  granted,  on  a  mo- 
tion in  behalf  of  the  state,  where  there  has  been 
a  verdict,  on  an  indictment,  for  the  prisoner. 
StmU  V.  D0  Harty  %  Halst.  172.  StmU  v.  R^rigkt, 
Const.  Rep.  517. 

816.  A  new  trial  is  seldom  granted  in  tnU  tarn 
or  penal  actions.     Steel  r.  Roaek,  1  Bay,  o3. 

817.  A  new  trial  will  not  be  refused  in  an  ac- 
tion of  slander,  on  the  ground  of  its  being  a  penal 
action  or  in  the  nature  of  one.  Jokfuen  v.  Serib' 
ner,  6  Conn.  185. 

818.  In  a  qui  tarn  action,  a  new  trial  cannot 
be  granted  to  the  civil  part  only  without  the 
other.     HannabaU  v.  Spalding^  1  Root,  86. 

819.  A  new  trial  will  be  granted  to  a  prose- 
cutor, on  a  penal  statute,  where  the  acquittal  is 
procured  by  imposition  and  fraud.  Pruden  v. 
Ifortkrup,  ib.  93.  HyUimrd  v.  JiUkoU,  2  ib.  176. 
HmmnmhmU  v.  Spalding,  I  ib.  86. 

890.  In  a  civil  suit,  brought  to  recover  a  pe« 
cuniary  penalty,  the  court  has  full  power  to 
arant  a  new  trial,  although  the  verdict  was  in 
favor  of  the  defendant.  U.  StaUe  v.  Hmlherstadi, 
GUpin,  262. 

See  Orssn  Divisiovt . 


TROVER. 

I.   Of  the  Aetien  m  feneral;hy  and 

mgainst  whom  it  hew, 
n.   Of  the  Comerwum, 

III.  Of  the  Pleadings. 

IV.  Of  the  Evidence, 
V.    Of  the  Damagee, 

VI.   Of  other  Matters, 

V    Of  the  Action  in  general;   hy  and  against 

whom  it  lies, 

1.  Wherever  trespass  de  bonis  asportatis  lies, 
trover  will  lie.  Preseott  v.  Wrighty  6.  Mass.  20. 
Peiree  v.  Benjcmtn,  14  Pick.  SooT 

2.  Trover  for  personal  property  is  a  local  ac- 
tion :  trespass  for  injury  to  personal  property  is 
transitory.  Briee  v.  Vanderheyden,  9  Wend. 
472. 

3.  The  action  of  trover  is  for  damages  for  the 
ooavernott  of  personal  property,  but  not  for  the 


property  Hself.    Mrris  ▼.  Bedday^  2  Rep.  Cott« 
Ct.  228. 

4.  Cattle  of  the  plaintiff's,  at  large  m  the 
woods,  are  in  hb  constructive  possession,  so  that 
he  can  maintain  an  action  of  trover  for  them. 
WtUimtms  v.  Belthmnvt  ib.  415. 

5.  Trover  lies  for  property  tendered  opon 
a  note,  in  &vor  of  the  promissee,  although  he 
accepted  it  at  the  time.  Rix  v.  Stnmg^  1 
Root,  55. 

6.  Trover  will  lie  to  recover  a  note  in  the 
hands  of  a  third  person.  Todd  v.  CroohskmiJuy 
3  Johns.  432. 

7.  Tsover  will  not  lie  fbr  a  note,  payable  to  the 
plaintiff,  which  has  been  delivered  to  the  de- 
fendant to  collect  and  apply  the  amount  received 
thereon  to  the  payment  of  a  note  which  he  held 
against  the  plaintiff.  Carfidd  v.  Monger ^  12 
Johns.  347. 

8.  Where  a  note  was  given  to  two  executors, 
and  the  maker  paid  the  amount  of  it  to  one  of 
them,  taking  his  receipt  therefor,  the  note  remain- 
ing in  the  hands  of  the  other,  trover  will  not  lie 
by  the  maker  for  the  note.  •  Todd  v.  Crookskanhs^ 
3  ib.  432. 

9.  But  it  lies  against  a  promissor  for  his  note, 
which  he  obtained  through  the  fraud  of  a  third 
person.    Jfettleton  v.  Riggs^  1  Root,  125. 

10.  Trover  lies  for  securities,  which  the  de- 
fendant had  paid  away  upon  forged  orders.  Gris- 
wold  V.  Judd,  ib.  221. 

11.  Trover  lies  for  manure,  lying  upon  the 
ground  and  not  incorporated  with  the  soil.  JPfdfc- 
hmm  V.  Omf,  3  N.  Hamp.  484. 

12.  The  ordinary  manure  of  a  form  is  of  tlie 
freehold ;  but  the  carrying  it  off  to  other  prem- 
ises is  a  severing,  so  that,  for  a  subsequent  sale, 
trover  will  lie.     Stone  v.  Proctor,  2  Chip.  116. 

13.  Trover  lies  for  a  promissory  note,  or  a 
title-deed,  or  certificate  of  stock.  Kingman  v. 
Pierce,  17  Mass.  247.  Day  v.  Whitney,  1  Pick. 
503.  Tmole  v.  tovet,  6  Mass.  394.  Jairvis  t. 
Rogers,  15  ib.  389. 

14.  But  it  does  not  lie  for  money,  being  the 
amount  of  a  prise-ticket  drawn  in  a  lottervt  un- 
less the  money  has  been  set  apart  m  kmd,  so 
that  the  right  could  specifically  attach.  PettU  ▼. 
Bowju,  1  Mis.  64. 

15.  Trover  will  not  lie  to  recover  a  bond  which 
has  been  paid,  but  not  taken  up.  Besherer  v. 
Swisher,  2  Penn.  748. 

16.  The  assignee  of  a  bond  may  maintain  tro- 
ver for  it,  in  his  own  name,  aninst  the  obligor, 
who  has  got  it  into  his  possession  and  converted 
it.     aimes  v.  Hanly,  12  Johns.  484. 

17.  And  such  bond  being  conditioned  for  the 
conveyance  of  a  certain  lot  of  land,  bv  the  obli- 
gor, to  the  obligee  and  his  assigns,  ir  it  appear 
Uiat  the  obligee,  or  the  plaintiff,  has  done  every 
thing  requisite  on  his  part  to  entitle  him  to  the 
conveyance,  he  will  be  entitled  to  recover,  for 
damages,  the  value  of  the  land  which  was  to  be 
conveyed,  ib. 

18.  Trover  cannot  be  maintained  for  taking 
and  converting  oysters  planted  in  a  public  river, 
where  oysters  are  usually  found,  although  no 
oysters  were  to  be  found  where  they  wefs 
planted,  at  the  time  of  planting.  Skapkard  t, 
Leverson,  1  Penn.  391. 

19.  Trover  lies  for  wild  animals,  as  g^^ese, 
which  have  strayed  away  without  gaining  their 
natural  liberty.    Amory  v.  #Vyn,  10  Johns.  102. 

20.  Trover  may  be  brought  in  the  name  of  the 
real  owner  of  property,  as  well  as  in  that  of  the 
consignee.     Everett  v.  Saltms,  15  Wend.  474. 

21.  An  action  of  trover  or  replevin  may  bs 
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maintained  for  the  reeovery  of  jMurifh  recordi. 
Sawyer  v.  BtUdioin^  11  Pick.  492.  SUbhins  ▼. 
Jennings,  10  ib.  172. 

22.  Be  who  porta  with  his  property  to  defraud 
creditors  cannot  bring  trover  to  recover  it. 
SUwart  V.  Kearney,  6  Watts,  4&3. 

23.  Trover  does  not  lie  in  case  of  a  fraudulent 
exchange  without  returning  all  the  property  re* 
ceived.    Kimball  r.  Cunningham,  4  Mass.  502. 

24.  Trover  lies  for  goods  which  a  creditor  has 
obtained  of  his  debtor,  by  fraud,  with  an  inten- 
tion of  applying  them  in  satisfaction  of  his  debt, 
the  property  not  being  changed.  Woodioortk  v. 
Kessain,  15  Johns.  1%.  The  junr  must  decide 
whether  the  circumstances  are  sufficient  to  make 
out  fraud  and  deception  in  such  a  case,  ib, 

25.  Trover  lies  against  persons  receiving  goods 
and  selling  them,  although  they  act  without 
fraud,  and  in  ignorance  of  the  rights  of  the  true 
owners.    EvereUy.  Coffin,  6  Wend.  603. 

26.  To  maintain  trover,  there  must  be  either, 

1,  a  taking  from  the  owner  without  his  consent; 

2,  an  assumption  of  ownership;  3,  an  illegal  use 
or  abuse  of  it ;  or,  4,  proof  of  demand  and  refusal. 
Kennel  v.  Rolnnson,  2  J.  J.  Marsh.  84. 

27.  It  is  necessary  that  it  should  appear  that 
the  plaintiff  had  an  absolute  or  special  property 
in  the  goods  which  are  the  subject  of  the  action, 
and  that  the  defendant  has  been  guilty  of  a 
wrongful  conversion,  ^ack  v.  Littl^eld,  Harper, 
298. 

28.  Trover  may  be  maintained,  either  by  the 
general  owner  of  eoods,  or  by  one  having  a  spe- 
cial property  in  them  as  a  bailee  or  consignee ; 
but  a  recovery  by  one  would  bar  an  action  by 
the  other.  Snutk  v.  James,  7  Cow.  328.  Hughes 
T.  Giles,  1  Hay  w.  26. 

29.  Where  a  person,  having  the  general  prop- 
erty in  goods,  delivers  them  to  his  agent  to  keep 
for  him,  and  the  goods  are  taken  out  of  the  pos- 
session of  the  agent  by  third  persons,  the  person 
having  the  general  property  may  maintain  trover 
for  such  goods.  Thorn  v.  Burling,  11  Johns. 
285. 

30.  A  general  bailee,  without  hire,  may  main- 
tain trover,  for  property  taken  from  his  possession, 
against  all  persons  but  the  rightful  owner.  Faulk' 
ner  v.  Brown,  13  Wend.  63. 

31.  But  if  the  possession  of  property  be  fraudu- 
lently obtained  from  a  bailee  by  the  general 
owner,  the  bailee  may  maintain  trover  for  the 
property  agaiivst  either  the  owner  or  his  subse- 

2uent  vendee.     O'ConneU  v.  MaxweUy  3  Blackf. 
19. 

32.  Where  goods  are  delivered  to  a  person  to 
sell,  and  he  appropriates  them  to  his  own  use 
instead  of  selling  them,  and  refuses  to  account 
for  them,  he  is  liable  in  trover.  Barton  v.  White, 
1  Har.  4&  J.  579. 

33.  If  property  wrongfully  taken  is  put  into 
the  hands  of  another  for  keeping,  such  bailee  is 
liable  to  the  owner  in  trover,  afler  a  demand  and 
refusal,  and  he  cannot  refer  the  owner  to  the 
individual  under  whom  he  claims,  in  order  to 
justify  the  detention.  Doty  v.  Hawkins,  6  N. 
Bamp.  247. 

34.  Where  goods  are  deposited  with  a  person 
to  be  sold  at  not  less  than  a  certain  fixed  price, 
and  the  depositary  sells  the  property  at  less  than 
that  sum,  the  owner  cannot  mamtain  trover 
against  him.     Sarjeant  v.  Blunt,  16  Johns.  74. 

35.  Trover  will  lie  against  a  bailee,  if  a  con- 
version can  be  proved.  Lockwood  v.  Bull,  1 
Cow.  322. 

36.  But  where  property  is  left  for  safe-keep- 
>iig,  the  bailee  is  not  answerable  for  a  conversion 


by  a  wtranger,  except  upon  proof  of  gross  iieg« 
lect.  ib. 

37.  The  action  will  not  lie,  against  a  mere 
naked  bailee  of  goods,  until  aiter  demand  and 
refusal  of  them.     Brown  v.  Cook,  9  Johns.  361. 

38.  The  finder  of  a  chattel  has  a  special  prop- 
erty in  it,  and  may  maintain  trover  against  any 
one  who  shall  convert  it,  except  the  true  owner. 
But  this  role  does  not  apply  to  the  finder  of  a 
chose  in  action ;  a.  g.,  a  promissory  note  or  lot- 
tery ticket.  McLaughlin  v.  WaiU,  9  Cow.  670. 
See  Brandon  v.  HuntsvUle  Bank,  1  Stew.  320. 

39.  In  trover,  a  right  of  possession  by  the 
plaintiff,  at  the  time  of  the  conversion,  is  suffi- 
cient to  maintain  the  action ;  and  if  there  are 
several  conversions  of  the  property  alleged,  it  is 
sufficient  if  he  has  the  right  of  possession  at  the 
time  of  either  conversion.  Jones  v.  Sinclair,  2 
N.  Hamp.  319. 

40.  A  mortgagee  in  possession  of  chattels  may 
maintain  trover  for  their  conversion.  Reynolds 
V.  ShuleTi  5  Cow.  323.  Wolf  v.  O'Farrel,  Const. 
Rep.  141. 

41.  So  he  may  maintain  trover  for  a  conver- 
sion of  it  by  a  stranger,  whilst  it  was  in  the  pos- 
session of  the  mortgagor.  Snyder  v.  Hilt,  2  Dana, 
204. 

42.  Trover  lies,  by  an  administrator,  for  a  co]>- 
version  in  the  lifetime  of  his  intestate.  ParroU 
V.  Dubignon,  Charlt.  261.  Kirbyr.  Clark,  1  Root, 
389. 

43.  So  it  lies  against  executors  for  a eonversion 
in  the  lifetime  of  their  testator.  Deerow  v. 
Moore,  1  Hayw.  21.  Clark  v.  Kenan,  1  ib.  308. 
Avery  v.  Moore,  ib.  362. 

44.  An  administrator  ma^  maintain  trover  for 
a  conversion  of  title-deeds  in  the  lifetime  of  the 
deceased.     TowU  y.  Lovet,  6  Mass.  394. 

45.  Trover  lies  by  an  administrator  for  a  deed, 
though  the  names  of  the  parties,  the  nature  or 
boundaries  of  the  estate,  be  not  set  forth  in  the 
declaration.     Weiser  v.  Zeisinger,  2  Teates,  537. 

46.  One  joint  owner  cannot  bring  trover 
against  his  co-owner  for  the  possession  of  the 
property,  unless  the  co-owner  destroy  the  prop- 
erty, or  do  any  act  inconsistent  with  their  joint 
ownership.  Cowan  v.  Buyers,  Cooke,  53.  St. 
John  V.  Standing,  2  Johns.  468. 

47.  Where  two  persons  are  owners  of  a  chattel 
indivisible  in  its  nature,  and  one  of  them  sells  his 
share,  it  is  not  a  severance  of  the  tenancy  ;  and 
if  the  other  tenant  take  and  convert  the  whole 
chattel  to  his  own  use,  the  vendee  cannot  main- 
tain trover  against  him.  St.  John  v.  StaiuUng, 
2  Johns.  468.     But  see  Wilson  v.  Retd,  3  ib.  175. 

'  48.  Nor  will  the  exclusive  possession  of  a  chat- 
tel, by  one  of  two  joint  owners,  authorize  the  other 
to  maintain  trover.  Cole  v.  Ttrry,  2  Dev.  &,  Bat. 
252.   But  see  Thompson  v.  Cook,  2  South.  580. 

49.  One  of  two  joint  lessors  csnnot  maintain 
trover  for  a  lease.  Clowes  v.  HawUy,  12  Johns. 
464. 

50.  Trover  lies  by  a  part  owner  of  a  vessel 
against  the  other  owner,  who  sends  her  to  sea, 
where  she  is  lost.  Lowthrop  v.  Smith,  1  Hayw. 
255. 

51.  Two  cannot  be  jointly  liable,  in  an  actica 
of  trover,  unless  there  is  a  joint  conversion,  and 
a  demand  and  a  refusal  of  one  is  not  evidence  of 
a  joint  conversion.  Whits  v.  Demary,  2  N.  Hamp. 
546. 

52.  No  joint  rights  can  exist,  in  two  constables 
levying  on  the  same  property  by  virtue  of  sepa- 
rate executions,  such  that  they  can  maintain 
trover,  jointly,  for  the  goods.  Warns  v.  Rose^ 
2  South.  809. 
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53.  Trover  cannot  be  mainUined  by  t  eoneta- 
ble  for  an  execution  which  has  been  paid  and 
Mtitfied.     IMUe  t.  Gibbs,  1  South.  211. 

54.  Trover  lies  a^init  a  constable,  if  he  does 
not  apply  foods  levied  on  by  virtue  of  an  execu- 
tion according  to  direction  of  the  execution,  but 
converts  them  to  his  own  use.  Mershim  v. 
M'CuUough,  2  Penn.  416. 

55.  Trover  will  not  lie  for  goods  seized  by  vir- 
tue of  legal  process,  and  in  the  custody  of  the 
law.    Jenner  v.  Mifs^  9  Johns.  381. 

56.  But  it  lies  against  an  officer  who  seizes 
property  by  virtue  of  process,  and  selb  it  without 
notice ;  and  the  measure  of  damages  is  the  defi- 
cit in  the  price  which  the  article  should  have 
brought.     Wright  v.  Apencer,  1  Stew.  576. 

57.  Where  the  defendant  had  cotiverted  a 
house  to  bis  own  use,  it  was  held,  that  a  bona 
fide  purchaser  at  a  sheriff's  sale  might  maintain 
trover,  instead  of  the  officer,  notwithstanding 
there  had  been  a  conversion,  by  the  defendant, 
prior  to  the  sale  on  the  execution.  JewtU  v. 
Patndge,  3  Fairf  243. 

58.  Trover  is  the  proper  action  to  recover 
goods  taken  in  execution,  by  an  officer,  by  mis- 
take.    Hali  V.  Moore^  Addis.  376. 

59.  A  valid  attachment,  or  seizure  on  execu- 
tion, gives  the  officer,  while  it  lasts,  sufficient 
special  property  to  maintain  trover.  BrotnuU  v. 
Manchester^  I  Pick.  232.  Caldwell  v.  Eaton^  5 
Mass.  399.  See  Gibbs  v.  Chase,  10  Mass.  125. 
Badlam  v.  Tucker ,  1  Pick.  389.  Loekwood  v. 
BitU^  1  Conn.  322.  But  hw  keeper  merely,  or  a 
receiptor,  cannot  maintain  it.  Ludden  v.  Leamtt, 
9  Mass.  104.  Warrsn  v.  Leland,  ib.  265.  Com- 
monwealth V.  Morse,  14  ib.  217.  But  see  Water- 
man  v.  Robinson,  5  ib.  303.  But  see  Poole  v. 
Symonds,  1  N.  Hamp.  289. 

60.  A  sheriff,  after  the  teste  of  a  fi.  fa.,  but 
before  an  actual  levy,  has  not  such  a  property 
in  the  goods  of  the  defendant  as  will  enable  him 
to  maintain  trover  against  a  person  who  tortiously 
takes  them  away,  and  converts  them  to  his  own 
use.    Hotchkiss  v.  M '  Vickar,  12  Johns.  403. 

61.  An  officer  who  has  seized  goods  on  execu- 
tion may  maintain  trover  against  a  stranger  for 
taking  them  awa^ ;  and  proof  of  the  seizure 
under  the  execution  is  sufficient  without  pro- 
ducing the  judgment.  Blackley  v.  Sheldon,  7 
Johns.  32.     Barker  v.  Miller,  6  ib.  195. 

62.  Trover  lies  against  a  deputy  sheriff  who 
purchases  for  himself  the  goods  seized  by  him  on 
execution ;  but  the  amount  paid  by  him  for  the 
goods  may  be  given  in  evidence,  in  mitigation 
of  damages.  Perkins  v.  Thompson,  3  N.  JUamp. 
144. 

63.  A,  having  an  execution  against  B,  levied 
on  his  goods,  and  became  himself  the  purchaser 
at  the  sale.  Held,  that,  though  his  rignt  to  pur- 
chase might  be  questionable,  he  had  such  a 
special  property  in  the  goods,  by  virtue  of  the 
levy  and  possession,  that  he  might  maintain 
trover  for  them.  Schermerhom  v.  Van  Volken- 
burgh,  n  Johns.  529. 

64.  An  officer  does  not  lose  his  special  prop- 
erty by  taking  the  articles  into  another  state,  and 
there  delivering  them  to  his  bailee,  or,  as  against 
the  owner,  by  a  bailee  of  them  delivering  them 
to  the  owner.  BrowneU  v.  ManchesteTf  1  Pick. 
832.     Bond  v.  Padleford,  13  Mass.  394. 

65.  But  he  does,  as  against  another  attach- 
ment, or  a  person  claiming  under  the  debtor,  by 
any  thing  which  invalidates  his  attachment. 
Bagley  v.  White,  4  Pick.  395.  Caldwell  v.  Eaton, 
6  Mass.  399. 

66.  If  property  attached,  and  in  the  possession 


of  an  officer,  under  the  process  of  attachment, 
is  lost  or  destroyed  without  the  neglect  of  the 
officer,  trover  will  not  lie  against  tfie  person  at 
whose  suit  the  attachment  was  issued.  Jenmer 
V.  Jolijfle,  6.  Johns.  9. 

67.  Where  a  sheriff  took  no  actual  possession 
of  goods  subject  to  duties,  but  merely  a  certifi- 
cate from  the  public  storekeeper  that  be  held 
them  subject  to  his  order,  held,  that  he  could  not 
maintain  trover  for  a  conversion  of  them.  DeM" 
nie  V.  Harris,  9  Pick.  364. 

68.  Trover  will  not  lie  for  mere  disturbance 
of  possession,  where  the  attaching  officer  did  not 
take  possession  of  the  goods  or  require  a  receipt 
for  them,    ^madon  v.  Jiyers,  6  Verm.  306. 

69.  An  attachment,  made  agreeably  to  the  act 
of  Vermont  of  November  6, 1817,  ^ves  a  suffi- 
cient possession  for  the  officer  to  maintain  trover. 
Lowry  v.  Walker,  5  Verm.  181. 

70.  Attachment  by  leaving  copies  in  the 
clerk's  office  is  sufficient  custc^y  for  the  officer 
to  maintain  trover  against  a  stranger,  ik.  4 
Verm.  81. 

71.  The  mere  prior  possession  obtained,  by  a 
purchaser  of  chattels,  under  a  void  execution,  is 
sufficient  to  enable  him  to  maintain  trover  against 
a  stranger.     Duncan  v.  Spear,  11  Wend.  54. 

72.  Trover  will  not  lie  for  ^oods  taken  ont  of 
the  possession  of  the  plaintiff  under  a  search- 
warrant.     Pettigru  V.  Sanders,  2  Bailey,  549. 

73.  An  officer  who  has  taken  a  bond,  stipula- 
ting for  the  return  of  goods  taken  under  execu- 
tion by  a  certain  day,  may  yet  bring  trover  against 
wrong-doers  who  take  possession  of  them.  Haw- 
kins V.  Kingsland,  2  Hall,  425. 

74.  Where  an  agent,  with  general  powers  to 
sell,  receives  a  horse  in  part  psyment,  the  prin- 
cipal may  maintain  trover  thereror  against  an  at- 
taching officer  imme4iately  upon  such  receipt; 
and  the  agent  is  a  competent  witness  for  him  in 
such  action.     Waldo  v.  Peck,  7  Verm.  434. 

75.  A  creditor  pointing  out  property  to  an  offi- 
cer to  attach  upon  his  writ,  but  never  having  had 
the  custody  of  it,  is  not  liable  therefor  in  trover 
upon  a  nonsuit  in  his  action,  but  the  officer  who 
took  the  property,    ^dams  v.  Mbott,  2  ib.  383. 

76.  Trover  is  a  proper  action,  by  an  attaching 
officer  against  his  receiptor,  for  refusal  to  rede- 
liver.    SibUy  V.  Story,  8  ib.  15. 

'     And  see  Attachmekt,  136,  137. 

77.  Where  an  officer  had  attached  a  horse  on  a 
writ  against  A,  and  then  permitted  the  horse  to 
remain  in  the  hands  of  A,  taking  a  receipt  from 
A  and  another,  in  which  they  promised  to  deliver 
the  property  to  hira  on  demand,  and  A  absconded 
with  the  horse,  and  sold  him  to  a  bona  fide  pur- 
chaser, it  was  held,  that  the  officer  might  reclaim 
the  possession  of  the  horse  in  an  action  of  trover, 
though  judgment  had  not  been  rendered  in  the 
suit  in  which  the  horse  was  attached.  Csrr  v. 
Farley,  3  Fairf.  328. 

78.  Trover  lies  to  recover  the  share  of  an  owner 
of  raw  materials,  which  were  taken  by  the  de- 
fendant to  be  manuAictured,  he  agreeing  to  give 
the  plaintiff  security,  payable  at  a  future  day,  for 
his  share,  but,  before  doing  so,  selling  the  prop* 
erty.    Rightmyer  v.  Raymond,  12  Wend.  51. 

79.  A  and  6  agreed  to  exchange  horses,  and, 
afWr  they  had  been  mutually  delivered.  A,  being 
dissatisfied  with  the  bar^in,  immediately  took 
back  his  horse.  B  likewise  took  his  back,  and 
sued  A,  and  recovered  |^10.  A  afterwards 
brought  an  action  of  trover  against  B,  for  the 
horse  so  exchanged  by  him,  and,  on  the  trial,  it 
appeared  that  the  horse  which  A  had  offered  to 
exchange  with  B  belonged  to  C,  who  had  in- 
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trusted  him  to  A  to  tell.  Held,  that,  admittin^p 
there  was  a  valid  exchange  of  horses,  A  had  no 
property  sufficient  to  maintain  the  action,  for  the 
property  in  the  horse  of  B,  if  it  passed  by  the  ex- 
change, vested  in  C,  and  not  in  A,  his  agent. 
DytT  V.  Vandtnbergk^  11  Johns.  149. 

80.  A  conveyance  of  slaves  was  made  in  trust 
for  the  use  of  the  donor  during  life,  and  after- 
wards in  trust  for  the  use  of  the  plaintiffs,  with  a 
special  clause  in  the  deed,  directing  the  trustee 
to  act  as  trustee  for  the  plaintiffs  as  well  as  for 
the  donor ;  and  it  was  held,  that,  on  the  death  of 
the  donor,  the  plaintiffs  might  maintain  an  action 
of  trover  for  the  slaves,   in  their  own  name, 

ainst  a  stranger.    Jonea  v.    Co/e,  2  Bailey, 


81.  One  who  receives  a  loan  of  property  which, 
to  his  knowledge,  the  holder  has  no  authority  to 
make,  is  liable  in  trover  for  a  conversion.  Bice 
y.  Clarke  8  Verm.  109. 

82.  A  wife,  in  the  absence  of  her  husband,  may 
hire  out  his  horse,  and  trover  will  not  lie  by  the 
husband  to  recover  possession  thus  obtamed. 
Church  V.  Landers^  10  Wend.  79. 

83.  "Where  a  cargo  of  lumber  is  agreed  to  be* 
■old,  part  of  it  landed,  and  the  remamder  to  be 
landed  when  an  inspector  of  lumber  is  found,  if, 
after  a  day's  delay,  the  inspector  does  not  come, 
and  the  vendor  reloads  and  goes  away,  trover 
will  not  lie  against  him  by  the  vendee.  FUck  v. 
Beach^  15  ib.  221. 

84.  The  assignment  of  a  bill  of  sale  of  personal 
property,  as  collateral  security,  vests  the  property 
in  the  assignee,  and  will  enaUe  him  to  maintain 
trover  agamst  a  subsequent  purchaser.  South- 
worth  v.  StbriAg,  2  Hill,  S.  C.  587. 

85.  Where  A,  a  cartman,  at  the  request  of  B, 
takes  goods  and  carries  them  away  on  his  cart, 
under  circumstances  sufficient  to  put  him  on  his 
guard  as  to  the  legality  of  the  taking,  he  is  liable 
equally  with  B  to  an  action  of  trover  for  the 

goods,  at  the  suit  of  the  owner.     Thorp  v.  Bur* 
ng,  11  Johns.  285. 

8i5.  A  privilege  in  a  cargo  will  not  authorise 
the  mate  of  a  vessel  to  pick  out  a  specific  part 
after  the  consignee  has  sold  the  whole  cargo ;  nor 
can  the  purchaser  of  the  mate's  privilege  bring 
trover  aner  such  sale  of  the  whole  by  Uie  con- 
signee.    Heyl  V.  Burling f  1  Caines,  13. 

87.  Trover  lies  for  the  injury  suffered,  although 
the  owner  has  repossessed  himself  of  his  prop- 
erty.   Murray  v.  Burling,  10  Johns.  172. 

88.  Where  A,  having  money  to  pay,  on  account 
of  B,  at  a  certain  day,  on  the  suggestion  of  G,  in 
order  to  raise  the  money  for  that  purpose,  made 
a  note  payable  to  B,  and  delivered  it  to  him,  and 
B  gave  it  to  C,  who  promised  to  obtain  the  money 
on  the  note  from  one  D,  and  pay  it  immediately 
to  B,  to  be  paid  over  to  A ',  but  C,  on  receiving  the 
note,  passed  it  immediately  on  his  own  account, 
for  a  valuable  consideration,  to  an  indorsee  without 
notice,  and  A  took  it  up  at  maturity  ;  held,  that 
A,  although  he  had  possession  of  the  note,  might 
maintain  trover  against  C,  to  recover  the  amount 
he  had  paid  to  take  up  the  note,  ib, 

89.  Where  the  payee  of  a  note,  which  the 
maker  was  entitled  to  have  delivered  up  to  him, 
assigned  it  to  ahother,  who  recovered  Judgment 
thereon  against  the  maker,  it  was  held,  that  trover 
would  lie  against  the  payee  to  the  amount  of  the 
judgment.     Buck  v.  Kent,  3  Verm.  99.  * 

90.  If  a  lessor,  having  no  reversionary  interest, 
distrain  upon  bis  tenant,  and  sell  his  goods,  a  pur* 
chaser  at  such  sale  acquires  no  property  in  them, 
and  the  tenant  may  maintain  trover  against  him. 
FreseoU  v.  De  Forut,  16  Johns.  159. 
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91.  A's  vessel  was  employed  in  the  service  of 
the  United  States  by  B,  a  captain  in  the  navy,  for 
transporting  ordnance  and  military  stores  from  O. 
to  S.,  during  the  late  war.  By  B*s  direction,  the 
vessel  was  sunk  in  the  harbor  of  O.,  in  order  to 
prevent  the  ordnance,  &c.,  from  falling  into  the 
hands  of  the  enemy,  who  captured  O.,  and  raised 
and  carried  off  the  vessel.  In  an  action  of  trover 
by  A  against  B,  it  was  held,  that  B  was  not  an- 
swerable for  the  value  of  such  vessel.  Bronsom 
V.  Wooiaey,  17  ib.  46. 

92.  Where  A  sold  and  delivered  to  B  a  mare, 
for  which  B  was  to  give  two  acres  of  land  and  $5 
in  cash,  or  five  loads  of  wood,  which  A  was  to  cut 
himself,  A  elected  to  take  the  wood,  but  did  not 
take  it,  and  it  was  never  refused.  The  land  de- 
scribed by  B  was  not  only  inferior  to  the  land  be- 
longing to  him,  but  he  refused  to  give  a  deed  of  it. 
A  brought  trover  for  the  horse,  and  the  action 
was  sustained.  Waters  v.  Van  Winkle^  2  Penn. 
567. 

93.  Trover  will  lie  by  a  sen,  entitled  to  sue* 
ceed  to  the  personal  estate  of  his  father  on  his 
decease,  where  it  is  not  shown  that  administra* 
tion  has  been  granted  to  any  one,  especially 
where  the  right  of  the  plaintiff  to  the  property 
claimed  has  been  admitted,  ffyde  v.  Stone,  7 
Wend.  354. 

94.  A  person  who  found  a  horse  in  the  posses* 
sion  of  a  man  apprehended  for  fblony,  and  kept 
him,  but  without  complying  with  the  requisitions 
of  the  statute  respecting  estrays,  cannot  main- 
tain trover  against  another  person  subsequently 
obtaining  possession  by  purchase  from  a  stranger, 
without  notice  of  the  plaintiff's  claim.  Oeohagan 
V.  Baker,  3  Bibb,  284. 

95.  A  guardian  of  infant  children  hired  a  slavs 
belonging  to  them  to  a  sea-captain,  to  perform  % 
voyage  on  wages,  the  slave  to  bo  returned,  Aa» 
The  vessel  bemg  sold,  at  the  port  to  which  she 
sailed,  by  her  owners,  the  slave  was  put  by  tk« 
captain  on  board  of  another  vessel  bound  home, 
and  furnished  with  provisions  for  the  voyage,  hot 
never  returned  home*.  Held,  that  the  oaptain 
was  liable  in  an  action  of  trover.  Hay  v.  Csniitr, 
2  Har.  &  J.  347. 

96.  An  action  of  trover  was  brought  by  an  em« 
ployer  against  his  overseer,  to  recover  the  value' 
of  a  hogshead  of  tobacco,  made  on  the  plaintiff's 
plantation,  and  inspected  in  the  name  of  the  em* 
ployer,  the  note  being  delivered  to  the  overseev 
to  be  given  to  his  employer,  but  which  tobacco 
the  overseer  sold  as  his  share  of  the  crop  of  six 
hogsheads,  under  an  agreement  entered  into  be» 
tween  the  parties,  stipulating  that  the  overseer 
should  have  one  sixth  part  of  all  the  tobacco 
made.  Held,  that  the  plaintiff  was  entitled  t» 
recover.     Weems  v.  Statlings,  ib.  365. 

97.  Where  a  party,  holding  goods  in  his  pos- 
session adversely,  has  paid  rent  for  the  premises 
in  which  they  are  stored,  it  is  not  necessary  to 
tender  the  rent,  in  order  to  enable  the  owner  of 
the  goods  to  recover  them  in  an  action  of  trover. 
AUen  V.  Ogden,  1  Wash.  C.  C.  174. 

96.  Trover  cannot  be  sustained  for  goods  morl* 
gaged  to  secure  a  usurious  debt,  unless  tht 
amount  aetually  loaned  has  been  tendered  th« 
defendant.    Lueus  v.  Latour,  6  Har.  &  J.  100 

99.  In  trover  for  a  boat  picked  op  and  sold 
to  the  defi?ndant,  it  was  held,  that  the  defend* 
ant  could  not  demand  salvage  for  the  one  who 
picked  her  up.  IVinsUno  v.  Walker,  1  Hayw. 
193. 

100.  A  partial  payment  having  been  made,  ia 
property,  for  a  verbal  contract  to  convoy  land, 
andthe  vendor  having  fkiled  to  eoavoy,  too  r*m 
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edy  to  recover  for  the  property  is  troTer,  and  not 
•Mumpnt.     Keith  r.  PmtUm^  1  A.  K.  Marsh.  23. 

101.  Where  ^ooda  are  obtained  under  an  in- 
Talid  contract,  trover  will  not  lie  while  any  ac- 
tion, founded  on  the  existence  of  the  contract,  is 
pending.  KimhM  v.  Cunningham^  4  Mass.  502. 
Peters  ▼.  BaUistier,  3  Pick.  495. 

102.  But  where  it  is  discontinued,  it  will  not 
bar  an  action  of  trover.  Peters  ▼.  BaUuUer^  3 
Pick.  495. 

103.  A  person  taking  yam  to  manufacture  into 
cloth,  for  a  commission,  may  have  trover  for  the 
cloth,  although  in  the  possession  of  a  third  per- 
son, whom  he  hired  to  do  the  work  for  him. 
Eaion  V.  Lynde^  15  Mass.  242. 

104.  Where  one  converts  the  materials  of  an- 
other, at  his  request,  into  a  different  article,  by 
manufacturing  process,  the  property  in  the  manu- 
factured article  is  in  the  owner  of  the  original 
material.  i6. 

105.  If  a  party  turn  his  horse  into  the  enclo- 
sure of  another,  and  refuse  to  take  him  away, 
and  the  other  party  use  the  horse  as  an  equiva- 
lent  for  feeding  him,  the  owner  cannot  maintain 
trover  without  proving  a  demand  and  refusal. 
Kewui  V.  Rohineon^  2  J.  J.  Marsh.  84. 

106.  Where  one  agreed  to  saw  logs  into  boards, 
taking  his  pay  either  in  monev  or  a  share  of  the 
boards,  and  silerwards  sold  all  the  boards,  it  was 
held,  trover  would  lie.  Viehery  v.  Taft^  1  Chip. 241. 

107.  Where  one  who  has  taken  and  converted 
goods,  sells  them,  and  an  action  is  brought  by 
the  owner  of  the  goods  against  the  vendee, 
which  action  is  adjusted  by  the  payment  of  a 
certain  sum  by  the  vendee  to  the  owner,  this  ad- 
justment is  no  bar  to  an  action  of  trover,  by  the 
owner,  afrainst  the  person  who  originally  took  the 
goods,  although  it  may  go  to  mitigate  damages. 
Bmrron  v.  Davis,  4  N.  Hamp.  338. 

108.  Where  goods,  by  the  tort  of  a  third  person, 
■re  taken  from  a  commission  merchant,  the 
owner,  after  a  demand  on  the  third  person,  has  a 
right  to  the  actual  possession  of  them,  and  he 
can  then  maintain  an  action  of  trover  for  them, 
and  any  lien  of  the  commission  merchant  on 
them  cannot  be  set  up  in  bar  by  the  defendant. 
Janes  v.  Sindair,  2  ib.  319. 

109.  B.,  having  hired  a  mare  of  S.  for  four 
weeks,  sold  her  within  five  days  afterwards  to 
C  S.  demanded  the  mare  of  C.  within  the  four 
weeks.  It  was  held,  that  the  sale  of  the  mare  by 
B.  put  an  end  to  the  contract  between  him  and 
S.,  and  that  an  action  of  trover  might  be  main- 
tained against  C.     Sanborn  v.  Colman,  6  ib.  14. 

1 10.  The  heirs  of  an  intestate  agreed  to  adminis- 
ter his  estate  without  letters  of  administration, 
and  one  of  them  paid,  a  creditor  of  the  deceased 
his  debt,  in  goods  belonging  to  the  estate.  An- 
other of  the  heirs  was  afterwards  appointed 
administrator  by  the  judge  of  probate.  It  was 
held,  that  he  could  not  maintain  trover  against 
the  creditor,  for  the  goods  he  had  received. 
OiUs  V.  ChurchiU,  5  ib.  337. 

111.  A  being  indebted  to  B  and  C,  delivered 
to  them  certain  pergonal  property,  under  an 
agreement  that  they  should  ieU  the  same,  and 
apply  the  proceeds  of  the  sale  to  the  payment  of 
the  money  due  to  them  from  A.  But,  instead  of 
selling,  B  and  C  let  the  property  go  back  into 
the  possession  of  A,  who  for  some  time  used  and 
enjoyed  it.  While  in  this  situation,  it  was  at- 
tached by  the  creditors  of  A,  as  his  property.  It 
was  held,  that  B  and  C  were  not  the  owners  of 
the  property,  and  could  not  maintain  trover  for 
it  against  the  officer  who  had  taken  it.  Colhy  v. 
Crsssy,  5  ib.  237. 


112.  A  bailee,  to  whom  goods  were  pledged,  ren* 
ders  himself  liable  to  an  action  of  trover  by  the 
vendee  of  the  pledger,  by  refusing  payment  of 
the  utmost  which  might  be  his  doe,  and  avoiding 
giving  precision  to  his  demand,  that  it  might  not 
be  specifically  tendered.  Ratelijfe  v.  Vanee,  2 
Rep.  Con.  Ct.  239. 

113.  Trover  will  lie  for  a  saw-mill,  built  hy 
one  upon  the  land  of  another  by  his  conKnt 
RtisseU  V.  Richards,  2  Pairf.  371. 

114.  Where  a  tenant  at  will  erected  a  dwelling- 
house  and  other  buildings  on  the  land,  with  the 
express  consent  of  the  landlord,  and  died,  and 
his  administrator  sold  them  to  a  stranger,  it 
was  held,  that  the  purchaser  might  maintain  tro- 
ver for  them  against  the  owner  of  the  land,  who 
had  converted  them  to  his  own  use.  Osgood  v. 
fl<n0ar<f,  6  Greenl.  452. 

115.  A,  being  the  owner  of  a  blacksmith  shop, 
placed  it  upon  the  land  of  B,  under  a  parol  license 
from  the  latter,  setting  it  upon  stone  pillars,  snd 
building  the  forge  upon  the  ground.  B  after- 
wards conveyed  the  land,  making  no  reservation 
of  the  shop,  and  the  purchasers  entered  and  con- 
verted the  shop  to  their  own  use.  Held,  that 
they  were  liable  to  A  in  an  action  of  trover  for 
the  value  of  the  shop.  Hilboms  v.  Brows,  3 
Fairf.  162. 

116.  Troyer  lies  sgainst  one  refusing  to  de- 
liver, on  demand,  the  goods  of  an  insolvent  to  hii 
assignees,  because  he  nas  a  lien  for  a  debt  doe  by 
the  insolvent.     Jacoby  v.  hoMssatt,  6  8.  &  R.  300. 

117.  A  claim  to  personal  propertv  in  tlie  ad- 
verse possession  of  another  cannot  be  sold  so  as 
to  vest  a  right  of  action,  in  his  own  name,  in  the 
purchaser.  See  Assigkmknt.  Stedman  v.  Rtdr 
dick,  4  Hawks.  29. 

118.  Trover  for  digging  stone  and  gravel  does 
not  lie,  by  one  who  has  the  right  of  possession, 
against  one  who  has  the  actnu  adverse  posses- 
sion and  sets  up  a  title.  Mather  v.  Trusltet^ 
3  S.  &  R.  509. 

119.  Trover  lies  against  an  agent  refusing  to 
deliver  a  machine  put  up  in  a  factory  belonging 
to  others,  there  being  no  evidence  that  he  had 
received  instructions  from  the  owners  to  refuse. 
Berry  v.  Vantries,  12  ib.  89. 

120.  A,  being  the  owner  and  occupant  of  a 
farm,  was  forcibly  expelled  therefrom  by  B,  C, 
and  D,  the  former  conveying  the  premises  at  the 
same  time  to  C,  end  he  leasing  them  to  D  for  a 
year.  D  entered  and  improved  for  a  period  of 
about  nine  months,  and  raised  and  gathered  the 
crops.  At  the  expiration  of  the  nine  months,  A 
was  restored  to  the  possession,  by  judgment  of 
court,  on  a  process  of  forcible  entry  and  detainer. 
In  an  action  of  trover  brought  by  D  for  the 
crops  which  had  been  raised  and  left  on  the 
premises  by  him,  it  was  held,  that  A  was  legally 
entitled  to  the  crops  taken,  and  that  trover  conld 
not  be  maintained  for  them.  Thomas  v.  Moody, 
2  Fairf.  139. 

121.  Where  the  drawer  of  a  promissory  note 
obtains  possession  of  it,  and,  in  an  action  of  tro- 
ver, plea^ds  **  not  guilty  '*  on  the  ground  that  the 
holder  had  no  right  to  it,  it  was  held,  that  the 
defendant  need  not  give  the  plaintiff  notice  to 
account  for  his  possession  of  the  note.  The  plea 
of  not  guilty  is  sufficient  notice.  Sylvester  J.  Gir 
rard,  4  Rawle,  185. 

122.  If  such  note  was  delivered  to  the  plain- 
tiff for  the  purpose  of  getting  it  exchanged,  no 
property  passes  to  him ;  and  uie  circumstance  of 
his  being  a  creditor  (unless  a  receipt  or  acknowl- 
edgment of  credit  is  given)  does  not  alter  ths 
case.  ik. 
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123.  Where  A,  in  trover  against  B,  lecoTered 
<he  value  of  a  woman  slave,  it  was  held,  that  a 
subsequent  action  would  not  lie,  to  recover  her 
issue  born  pending  the  first  action,  and  not  in- 
cluded in  it.     White  v.  Martin,  I  Port.  215. 

124.  A  and  B  agreed  with  C,  in  considera- 
tion of  1^600,  advanced  by  C,  that  he  should 
be  their  sole  agent  for  selling  their  goods  in 
New  York,  for  10  years,  and  should  be  allowed 
20  per  cent,  on  all  sales ;  and  one  third  of  the 
net  proceeds,  after  deducting  the  20  per  cent.,  to 
be  applied  on  the  amount  advanced,  until  it 
should  be  paid ;  C  to  be  responsible  for  all  sales 
made  bj  him.  Held,  that  A  and  B  could  not 
maintain  trover  for  goods  delivered  to  C  under 
this  contract,  he  having  a  right  to  detain  and 
■ell  them  according  to  the  contract.  HaU  v. 
DagrgeU,  6  Cow.  653. 

125.  Where  goods  claimed  by  the  plaintiffs 
come  into  the  hands  of  the  defendant,  and  it 
is  agreed  between  the  parties  that  defendant 
•houid  keep  them,  and,  if  the  plaintiffs  should 
prove  them  to  be  their  property,  then  defendant 
should  pay  for  them  at  the  current  price,  trover 
will  lie  for  the  goods.  Vanzant  v.  Hunter,  I 
Mis.  71. 

126.  A  was  in  possession  of  a  tract  of  land  be- 
longing to  B,  and  raised  a  crop  of  corn  on  it. 
After  uie  corn  had  arrived  at  maturity,  but  while 
it  was  standing  on  the  ground,  B  gave  to  A  the 
com,  and  delivered  possession  of  the  standing 
9orn,  so  given,  to  A,  by  delivering  him  posses- 
sion of  the  land  on  which  it  grew.  Aflerwards, 
while  the  corn  was  standing  on  the  land  as  afore- 
said, B  entered  upon  the  land  and  pulled  and 
carried  awsy,  a^inst  the  will  and  consent  of  A, 
10  barrels  of  said  corn,  and  converted  the  same 
to  his  own  use.  Held,  that  trover  would  lie 
against  B  for  the  recovery  of  the  corn.  Davis  v. 
Barnes,  3  ib.  137. 

127.  J.  and  M.  cut  and  corded  on  the  public 
lands  a  quantity  of  wood.  S.  afterwards  pur- 
chased from  the  government  the  land  on  which 
the  wood  had  been  cut,  and  corded  and  took  it 
away.  Held,  that  J.  and  M.  may,  in  an  action  of 
trover  against  S.,  recover  the  value  of  the  wood. 
James  v.  Snelson,  3  ib.  393. 

128.  A  person  enjoined  from  removing  proper- 
ty out  of  the  state  may  maintain  trover  for  a 
conversion  of  it.  M  *  Gowen  v.  Young,  2  Stew.  276. 

129.  Trover  will  not  lie  against  a  common  car- 
rier for  not  delivering  goods  intrusted  to  him  for 
transportation,  if  the  goods  are  not  in  his  posses- 
sion at  the  time  of  the  demand,  and  have  either 
been  lost  or  stolen ;  the  action  should  be  case. 
Packard  v.  Getman,  4  Wend.  613.  Johnson  v.  Stra- 
der,  3  Mis.  359.    Moses  v.  JCorris,  4  N.  Hamp.  304. 

130.  If,  however,  they  are  in  his  possession,  or 
be  has  delivered  them  to  a  third  person,  though 
by  mistake,  trover  lies.  ib. 

131.  Where  one  takes  trees  from  another's 
land,  and  saws  them  into  boards,  the  latter  may 
bring  trover,  and  the  value  of  the  boards  will  be 
the  measure  of  the  damages.  Brovm  v.  Sax,  7 
Cow.  95. 

132.  The  master  of  a  ship,  who  has  a  lien  on 
goods  for  his  disbursements,  &c.,  may  maintain 
trover  against  one  who  converts  the  ^oods.  And 
he  may  recover  the  amount  of  his  hen,  as  dam- 
ages.    Jngersofl  v.  Van  BokkeUn,  ib.  670. 

133.  The  lien  of  a  master  of  a  vessel  on  a 
cargo  for  freight  and  charges  may  be  assigned ; 
and  an  action  of  trover  for  the  cargo  cannot  be 
maintained  against  the  assignee,  unless,  before 
■nit  brought,  tne  hen  be  diBcharfi|ed,  or  a  tender  in 
sotisfaction  made.  Everett  v.  Cojin,  6  Wend.  603. 


134.  In  trover,  interest  is  recoverable  upon  the 
value  of  the  goods  from  the  time  of  the  conver- 
sion.    BisselTv,  Hopkins,  4  Cow.  53. 

135.  Where  a  plaintiff*  has  asked  permission  to 
take  his  property  from  the  land  of  another,  and 
been  refused,  trover  may  be  maintained  for  it. 
Jfichols  V.  J^ewMon,  1  Law  Rep.  227. 

See  IV. 


II.   Of  the  Conversion, 

136.  Where  the  right  of  property  is  in  the 
plaintiff*,  and  the  defendant  holds  over  after  the 
action  is  commenced,  very  slight  evidence  of  a 
conversion  is  sufficient.  Fowler  v.  Stuart,  1 
M'Cord,  504. 

137.  Any  use  or  disposition  of  a  chattel,  with- 
out the  consent  of  the  owner,  and  inconsistent 
with  his  riffhts,  is  a  conversion.  Hutchinson  v. 
Bobo,  1  Bailey.  546.  Reid  v.  Colcock,  1  N.  &  M. 
592. 

138.  It  is  not  necessar  /  that  the  defendant's 
possession  should  have  b*  en  illegal  in  its  percep- 
tion ;  an  abuse  of  a  possession  originally  legal,  or 
a  breach  of  the  trust  under  whicn  the  property 
was  placed  in  the  defendant's  hands,  is  a  conver- 
sion.   Murray  v.  Burling,  10  Johns.  172. 

139.  It  is  not  necessary  to  show  a  manual 
taking  of  the  thing  in  question,  nor  that  the  de- 
fendant has  applied  it  to  his  own  use ;  but  the 
assuming  a  right  to  dispose  of  it  or  exercise  a 
dominion  over  it,  to  the  exclusion  or  in  defiance 
of  the  plaintiff's  right,  is  a  conversion.  Bristol 
V.  Burt,  7  ib.  254.  Murray  v.  Burling,  10  ib. 
172. 

140.  If  one  undertake  to  exercise  dominion 
over  personal  property,  in  exclusion  or  defiance 
of  the  owner's  right,  it  is  a  conversion,  thoufirh 
there  be  no  manual  taking  of  tlie  property  by  the 
defendant.    Reynolds  v.  Shuler,  5  Cow.  ^23. 

141.  Thus  wnere  a  bailiff  distrained  foods  in 
A's  coalhouse  as  the  goods  of  B,  and  sold  them, 
but  did  not  remove  them,  held,  that  this  was  a 
conversion,   ib, 

142.  The  act  of  levying  and  selling  stills,  with- 
out taking  actual  possession,  will  amount  to  a 
conversion  on  the  part  of  a  constable.  Burk  v. 
Baxter,  3  Mis.  207. 

143.  An  unjustifiable  refusal,  by  a  master,  to 
proceed  on  the  voyage  or  deliver  the  cargo,  will 
be  a  conversion  of  it.  Portland  Bank  v.  Stubbs^ 
6  Mass.  422. 

144.  Cutting  growing  com,  and  carrying  it 
away,  will  be  a  conversion  of  it.  Jfelsou  v.  Burt^ 
15  ib.  204. 

145.  An  adulteration  of  liquor,  by  a  carrier  or 
his  servant,  will  be  a  conversion  of  it.  Deneh  v. 
Walker,  14  Mass.  500.  See  Young  v.  Mason,  8 
Pick.  551. 

146.  A  undertook  to  carry  certain  flour,  for  B, 
to  a  certain  place,  and,  having  deposited  it  by  the 
way,  a  part  of  the  flour  was  taken  by  mistake  bj 
C.  B  refusing  to  receive  the  residue,  C  received 
it,  and  paid  for  the  whole.  This  was  a  conver- 
sion by  A,  sufficient  to  support  trover  by  B. 
Bullard  v.  Young,  3*Stew.  46. 

147.  Where  B  is  left  in  care  of  horses,  part  of 
them  belonging  to  A  and  a  part  to  himself,  which 
were  wrecked  on  board  a  steamboat,  and  he  sells 
them,  taking  notes  payable  to  himself  and  A 
jointly,  this  does  not  amount  to  a  conversion  by 
B.    Wood  V.  Worthington,  4  J.  J.  Marsh.  174. 

148.  Proof  that  the  plaintiff's  slave  was  at 
work  in  the  defendant's  field  when  the  latter  was 
not  present,  and  that  he  was  once  or  twice  with 
the  defendant  when  not  at  work,  is  not  sofilcient 
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•Ttdenee  of  a  cotiv«nioii  to  go  to  a  jury.   Boeter 
T.  Alexander^  1  Bailey,  510. 

149.  Conrersion  will  be  eonsidered  aa  the  act 
of  the  person  by  whose  aathority  the  goods  of 
the  plaintiff  are  detained,  as,  where  the  agent  of 
the  state  prison  refused,  by  the  direction  and 
command  of  one  of  the  inspectors,  to  deliver  the 
goods  to  the  plaintiff,  trover  lies  against  the 
inspector.     Shotwell  v.  Fno,  7  Johns.  S)2. 

150.  The  refusal,  by  the  captain,  to  deliver 
goods  to  the  assignee  of  the  consignee  on  tender 
of  fre'iffht,  without  any  objection  as  to  the  amount, 
is  sufficient  evidence  of  conversion.  Judak  v. 
Kemp,  2  Johns.  Cas.  411. 

151.  A  received  a  quantity  of  black  salts  fVom 
the  plaintiff,  to  be  manufactured  into  pearlashes, 
and,  when  manufactured,  to  be  redelivered  to  the 
plaintiff.  And  they  were  so  delivered  by  puttinir 
them  into  the  highway,  to  be  at  the  disposal  of 
the  plaintiff.  A  then  sold  them  to  the  defend- 
ant, who  had  notici  of  the  plaintiff's  claim. 
Held,  that  this  was  a  conversion.  Bahcoek  v. 
GUI,  10  Johns.  287. 

152.  The  mere  forbidding  a  sale  by  the  officer 
is  not  a  conversion  of  the  property.  Lotory  v. 
Walker,  4  Verm.  81. 

153.  A  levy  was  made  under  an  attachment 
on  property  in  the  hands  of  another,  but  the  offi- 
cer did  not  take  actual  possession  of  it,  but  lefl 
it  as  he  found  it.  The  plaintiff  in  the  attach- 
mont,  on  being  informed  that  there  wasti  claim 
upon  the  property  by  a  third  person,  gave  notice 
to  such  person  that  he  relinquished  all  right  to 
the  property.  Held,  that  trover  would  not  lie ; 
a  conversion  not  having  been  proved.  Bailey  v. 
Jidams,  14  Wend.  201. 

154.  Taking  propertv  nnder  the  color  o£  a 
license,  which  was  in  met  revoked,  is  a  conver- 
sion.    Holland  v.  Osgood,  8  Verm.  281. 

155.  Where  P.  acted  as  the  general  agent  of 
R.,  and  lodged  a  negro  in  a  workhouse,  in  South 
Carolina,  as  the  property  of  R.,  where  the  negro 
remained  for  some  time  without  a  disclaimer  of 
the  act  by  R.,  it  was  held,  that  this  was  a  suffi- 
cient act  of  conversion  by  R.    MiUer  v.  Reigne, 

2  Hill,  S.  C.  593. 

166.  Driving  a  hired  horse  a  greater  distance 
than  is  agreed,  or  in  a  different  direction,  will 
be  a  conversion.  Parsons,  C.  J.,  in  IVheeloek  v. 
Wheelwright,  5  Mass.  104.     Homer  v.  7%wing, 

3  Pick.  492. 

157.  But  receiving  payment  for  the  whole  dis- 
tance or  route  actually  travelled,  with  a  full 
knowledge  of  the  iacts,  will  bar  an  action  of  tro- 
ver for  this  cause.     Roteh  v.  Hawes,  12  ib.  136. 

158.  A  conversion  before  the  commencement 
of  the  action  must  be  pibved.  Storm  v.  lAvingS' 
ton,  6  Johns.  44. 

159.  Demand  and  refusal  after  suit  brought  is 
not  sufficient,  ib, 

160.  A  sale  of  the  property  by  the  defendant, 
ailer  the  commencement  of  the  suit,  will  not 
avail  as  evidence  of  a  conversion.  Storm  v.  Ltr- 
ingston,  6  Johns.  44. 

161.  If  a  distress  for  non-payment  of  taxes  be 
sold  b^  the  collectoi*,  after  the  expiration  of  the 
time  limited  by  the  statute  for  making  such  sale, 
the  delay  renders  the  collector  a  trespasser  ah 
initfo  ;  and  trover  will  lie  against  him,  in  favor 
of  the  owner  of  the  goods  sold,  although  no  de- 
mand thereof  be  made  before  the  commencement 
of  the  action,  the  tortious  taking  of  personal 
property  being  a  conversion.  Pierce  v.  Benjamin, 
14  Pick.  356. 

162.  In  suoh  action,  where  it  appeared  that 
the  eoUaetor  appliad  the  proceeds  of  the  sale  in 


part  payment  of  the  tax,  and  that  the  owner  sub* 
sequently  paid  him  the  residue,  and  required  a 
receipt  for  the  whole  amount  of  the  tax,  it  was 
held,  that  this  was  not  a  waiver  of  the  right  to 
bring  the  action,  ib. 

163.  To  sustain  an  action  of  ti over,  the  con* 
version  must  be  wrongful;  hence,  if  a  defendant 
delivers  up,  on  demand,  property  which  he  helil 
lawfully,  no  damages  can  be  recovered  in  an  ac- 
tion of  trover.  Chandler  v.  Partin,  2  Rep.  Con. 
Ct.  72.     ^uay  v.  M  'Mneh,  ib.  78. 

164.  Mere  declaration  by  a  party,  in  the  ab« 
sence  of  the  owner,  that  the  property  belongs  to 
him,  unaccompanied  by  acts  of  ownership,  is  not 
admissible  as  evidence  of  a  conversion,  irisk  ▼. 
Ooyes,  8  Verm.  33,  110. 

165.  A  wrongful  refusal  to  deliver  up  property, 
on  reasonable  demand,  will  support  trover.  JKtit- 
der  V.  Shaw,  2  Mass.  396. 

166.  A  demand  is  unnecessary  if  the  taking  is 
tortious.  Davis  v.  Webb,  1  M*Oord,  213.  Jones 
V.  Dugan,  ib.  428.  Farrington  v.  Payne,  15 
Johns.  431.     Woodhury  v.  Lmg,  8  Pick.  o43. 

167.  So,  where  an  actual  conversion  is  shown, 
a  demand  and  refusal  are  not  necessary.  Tomp- 
kins  V.  Haile,  3  Wend.  406.  Earle  v.  Van  Buren^ 
2  Halst.  344.  Jieiosum  v.  Jiteiosum,  I  Leigh.  86. 
Jtwett  V.  Partridge,  3  Fairf  243.  Hines  ▼. 
M' Kinney,  3  Mis.  382. 

168.  In  case  of  an  intermingling  of  goods,  a 
demand  must  be  made,  whetlier  there  has  been 
an  actual  conversion  or  not.  Bond  v.  Ward,  7 
Mass.  123. 

169.  A  promise  by  the  defendant  to  return  the 

foods,  and  a  failure  to  do  so,  are  sufficient  evi- 
ence  of  a  conversion,  without  a  demand  and 
refusal.  *  Durell  v.  Mosher,  8  Johns.  445. 

170.  An  admission  by  a  defendant,  in  an  ac- 
tion of  trover,  that  property  has  come  into  his 
possession,  that  he  sold  it  and  received  the 
money  for  it,  is  sufficient  evidence  of  conversion 
to  maintain  trover,  without  showing  a  demand 
and  refusal.    EvereU  v.  Cqgin,  6  Wend.  603. 

171.  Demand  and  refusal  are  prima  facte  evi- 
dence of  a  conversion,  but  may  be  controlled  by 
other  evidence  to  show  that  there  was  no  con- 
version.    Loekwood  v.  Bull,  1  Cow.  322. 

172.  Where  such  refusal  may  be  considered 
only  as  the  result  of  a  reasonable  hesitation  in  a 
doubtful  matter,  it  is  not  sufficient  evidence  to 
prove  a  conversion.  Robinson  v.  Burleigh^  5  N. 
Hamp.  225. 

173.  A  demand  and  refusal,  where  the  prop- 
erty is  in  the  possession  of  defendant,  is  evi- 
dence of  a  conversion,  but  capable  of  being 
rebutted.  A  subsequent  attachment  of  it  by 
another  party  as  propertv  of  plaintiff,  with  sale 
and  application  of  it  to  his  debt,  does  not  over- 
come such  evidence  of  defendant's  conversion, 
though  it  would  mitigate  the  damages.  Irish  v. 
Cloyes,  8  Verm.  33,  110. 

174.  An  absolute,  unconditional,  and  unquali- 
fied refusal  to  deliver  property,  by  one  coming 
rightfully  in  possession,  is  equivalent  to  a  con- 
version ;  but  a  refusal  may  be  so  qualified  as  not 
to  amount  to  a  conversion ;  as,  if  it  does  not  ap- 
pear that  the  person  making  the  demand  haa 
authority  so  to  do.  But  the  qualification  must 
be  reasonable  and  founded  in  fact,  which  circum- 
stances are  to  be  lefl  to  a  jury  to  determine  upon. 
Dmt  V.  Chiles,  5  Stew.  A  Port.  383. 

175.  Where  the  demand  is  made  by  an  agent, 
and  the  refusal  is  for  defect  of  authority  in  the 
agent,  or  for  a  refusal  to  show  his  authority,  it  is 
not  evidence  of  a  conversion;  aliter,  where  there 
is  no  request  to  see  the  authority,  and  the  refusal 
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t»  delltttt  tlio  property  tamfl  on  other  and  dittinot 
groqnds.     Wait  t.  Potter^  2  Mason,  77. 

176.  If  a  defendant  in  trover  did  not  qnettion 
the  right  of  the  pAintiff  to  demand  the  goods  in 
dispute,  but  refused  to  deliver  them  on  a  rurht  in 
himself  to  detain  them,  the  refusal  is  snmcient 
evidence  of  a  conversion.  fFest  ▼.  Tufptr^  1 
Bailey,  193. 

177.  if,  upon  demand,  the  defendant  said  he 
would  retain  the  goods  demanded,  and  that  he 
knew  a  suit  would  he  brought,  this  is  evidence  of 
a  conversion.    Men  v.  Ofien,  1  Wash.  C.  C.  174. 

178.  A  demand  of  payment,  for  goods,  is  a 
•nflSetent  demand.  La  PUub  v.  jfvpotx,  1  Johns. 
Cas.  406. 

179.  A  demand,  at  the  house  of  a  person,  is 
insufficient,  unless  under  such  circumstances  as 
to  raise  a  presumption  of  actual  notice  to  him 
hefore  the  commencement  of  the  suit.  WhiU  v. 
Demary,  2  N.  Hamp.  546. 

180.  One  need  not  exhibit  his  title  to  the  prop- 
erty, where  he  makes  a  demand  of  property,  for 
which  he  brings  his  action  of  trover.  Ratdiff  v. 
Fanee,  2  Hep.  Con.  Ct.  239. 

181.  Where  a  horse,  which  had  been  attached 
and  delivered  by  the  attaching  ofRoer  to  two  re- 
eeiptors,  had  been  sold  by  one  of  the  receiptors, 
it  wss  held,  in  an  action  of  trover  against  the 
purchaser,  that  a  demand  made  upon  him  by  the 
other  receiptor  was  a  sufficient  demand.  Carr 
▼.  FarUy,  3  Fairf  326. 


III.    Of  the  Pleadings, 

182.  In  an  action  of  trover,  the  declaration 
need  not  state  the  price  or  vaJne  of  the  thing 
eonverted.    Pearpoint  v.  Henry,  2  Wash.  192. 

183.  Under  one  count  ^n  trover,  the  plaintiff 
may  recover  for  several  distinct  parcels  of  tim- 
ber, taken  at  several  distinct  times  and  places. 
Barron  v.  Datis,  4  N.  Hamp.  338.   ' 

184.  Ip  trover  for  a  bond,  which  is  in  posses- 
•ion  of  the  defendant,  the  court  will  not  compel 
the  delivery  of  a  copy  to  the  plaintiff,  in  order 
that  he  may  declare  accurately.  Dendoto  v. 
fowler,  2  Cow.  502. 

165.  In  trover  agrainst  two  defendants,  if  a 
eonversion  is  proved  against  one  only,  a  verdict 
may  be  taken  against  him ;  and  the  Joinder  of 
the  other  is  no  objf  ction.  Littkwood  ▼.  BuU,  1 
Cow.  322. 

186.  A  declaration  in  trover  ie  good  after  ver- 
diet,  though  it  do  not  state  the  property  to  be 
in  the  plaintiff.    Oood  v.  Hamiskj  13  S.  A.  R.  99. 

187.  In  trover  to  recover  bank  bills,  thev  must 
be  particularly  described.  LUile  v.  Gtbbs,  1 
South.  211. 

188.  In  trover  for  a  promissory  note,  certainty 
u  the  description  to  a  eommon  intent  is  re- 
quired, and  the  damages  are  not  always  confined 
to  principal  and  interest  on  the  note.  Taylor  v. 
Morgan,  3  Watts,  333. 

1^.  In  a  declaration  in  trover,  the  property  was 
deeeribed  as  **  a  certain  black  mare,  of  the  value 
of  f  100."  Held,  that  the  deecriptton  was  suffi- 
eiently  particular.   HtdJy  v.  Fniitn,  1  Blackf.  51. 

190.  The  sUte  of  demand,  in  trover,  that  *Uhe 
plaintiff,  being  the  owner,  and  in  possession,  of  a 
pair  of  oxen,  of  the  value  of  |^100,  lost  the  same, 
and  that  the  said  oxen  were  found  by  the  defend- 
ant," &e.,  is  sufficiently  particular.  Vamanken 
V.  Wickkam,  2  South.  500. 

191.  To  allege,  in  trover,  that  goods  eame  to 
the  possession  of  the  defendant  *«  by  finding  or 
otherwise,*'  does  not  vitiate.  Psisrs  ▼.  Joknoon^ 
Miner,  100. 


192.  Annexing  a  schedule  to  a  declaration  in 
trover  or  replevin  is  improper.  Kinder  v.  Skaw^ 
2  Mass.  398.     Rider  v.  Robbing^  13  ib.  284. 

193.  In  trover,  the  court  will  not  order  articles 
to  be  struck  from  the  declaration,  on  the  ground 
that  they  have  been  tendered  and  refbsed.  The 
plaintiff  would  therebv  be  deprived  of  his  remedy 
for  damages  of  detention  and  deterioration.  Shot' 
well  V.  Wendover,  1  Johns.  65. 

194.  A  plea,  in  trover,  that  the  goods  were 
sold  pursuant  to  the  order  of  the  plaintiff,  is  bad, 
as  amounting  to  the  general  issue.  Kennedy  v. 
Strong,  10  ib.  289. 

195.  Where  a  declaration,  in  trover,  in  other 
respects  good,  misstates  the  defendant's  name 
for  that  of  the  plaintiff,  the  mistake  can  only  be 
taken  advantage  of  by  special  demurrer ;  but  not 
even  in  that  way,  if  there  has  been  order  for 
judgment  by  default,  which  can  only  be  set  aside 
by  the  defendant  pleading  issuably.  M'Lure  v. 
Vomon,  2  Hill,  8.  C.  420. 

196.  In  New  York,  an  officer  sued,  in  an  ac- 
tion of  trover,  is  entitled  to  the  benefit'of  the 
provisions  of  the  act  for  the  more  easy  pleading 
m  certain  suits ;  and  his  having  received  an  in- 
demnity does  not  deprive  htm  of  his  rights  under 
it.    Hall  V.  Southworth,  5  Wend.  265. 


IV.    Of  the  Evidonee, 

197.  To  support  the  action  of  trover,  the  plain- 
tiff must  prove  property  and  the  right  of  posses- 
sion in  himself,  and  a  conversion  by  the  defend- 
ant.    Pie^uet  V.  M  *Kay,  2  Blackf  465. 

198.  Trover  will  not  lie  without  evidence  of 
property  in  the  plaintiff.  Odiome  v.  Colley,  2  N. 
Hamp.  66.  Yoner  v.  Jfeidig,  1  Teates,  19.  Shei- 
don  V.  Soper,  14  Johns.  352. 

199.  Actual  possession  is  jyrima  fade  evidence 
of  ownership,  in  an  action  of  trover.  Jones  v. 
Sinclair,  2  N.  Hamp.  319. 

200.  "ro  maintain  trover  against  a  person  hav- 
ing a  color  of  title,  the  plaintiff  must  show  title 
as  well  as  possession.  Fightmaster  v.  Beasly,  7 
J.J.Msrsh.410. 

201.  The  defendant  may  show  a  paramount 
title  in  a  stranger.  Sehermerhom  v.  Van  Volken' 
kurgh,  11  Johns.  529. 

^2.  But  he  cannot  set  up  property  in  a  third 
person,  without  showing  some  claim,  interest,  or 
title,  in  himself.  Duncan  v.  Spear,  11  Wend. 
54. 

203.  Where,  in  trover,  the  conversion  was 
allege(|  to  have  been  made  by  the  defendants  and 
anoUier  person,  on  whom  the  writ  was  not  served, 
it  was  held,  that  the  action  was  sustained  by 
proof  of  a  conversion  by  the  defendants  alone. 
Barron  v.  Davis,  4  N.  Hamp.  338. 

204.  In  an  action  of  trover,  to  recover  from  A 
B  the  sails  of  a  vessel,  which  it  was  maintained 
had  been  sold  to  him,  by  the  marshal,  under  an 
order  to  sell  the  tackle,  apparel,  and  furniture  of 
the  vessel,  it  was  held,  the  marshal's  deputy 
might  show  that  the  sails  were  excepted.  Dolan 
V.  Brigffs,  4  Binn.  496. 

205.  In  an  action  for  not  returning  property 
aecordinff  to  an  express  agreement,  the  strict 
legal  title  of  the  plaintiff  will  not  be  inquired 
into.    M  'Neil  v.  Philip,  1  M'Cord,  392. 

206.  A  borrowed  money  of  B,  and  delivered  to 
him  a  slave  as  security  for  the  payment,  whose 
services,  it  was  agreed,  should  go  to  discharge 
the  interest,  until  a  certain  amount  should  be 
paid  ;  after  payment  of  which  amount,  A  got  pos- 
session of  the  slave.  In  an  action  of  trover,  by 
B,  to  regain  possessioii^  it  was  heM,  that  eyt 
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dence  of  the  valae  of  tlio  ■errioM  of  the  slavo 
was  inadmiMible  to  show  that  tho  debt  of  B  had 
been  diacharged,  and  that,  at  law,  no  advantage 
could  be  taken  of  the  exceM  of  the  value  of  such 
services  above  legal  interest,  except  on  the 
ground  of  nsurj.  Hawur  v.  UarreUf  2  Stew.  Sc 
Port.  323. 

207.  Evidence  of  the  declarations  of  the  de- 
fendant, in  trover,  made  in  answer  to  a  demand 
of  property  rightfully  in  his  possession,  may  be 
given,  in  order  to  show  a  reasonable  excuse  for  a 
refusal  to  deliver  the  property,  if  the  object  of 
introducing  it  be  first  stated  to  the  court.  DttU 
V.  Chiles,  5  ib.  383. 

208.  The  obli^r  in  a  note  or  covenant  casu- 
ally got  possession  of  it,  and  refused  to  give  it 
up,  and  the  obligee  brings  trover  as  for  an  un- 
lawful conversion.  Held,  that  the  defendant 
may  prove,  under  the  general  issue,  that  the 
note  was  obtained  from  him  by  fraud,  and  may 
thus  defeat  the  action.  Cfrakam  r.  Warwtr^  3 
Dana,  146. 

209.  In  trover  for  a  slave,  the  plaintiff  may 
give  in  evidence  a  judgment  in  his  favor,  in  an 
action  of  detinue,  brought  against  him  by  one  of 
the  defendants  in  trover,  to  recover  a  slave,  in 
order  to  lay  the  foundation  for  proof  of  identity 
of  property  in  dispute  in  the  two  cases.  Rted  v. 
Brashears,  3  Port.  375. 

210.  In  an  action  of  trover  for  200  sheares  of 
rye,  the  defendant,  in  order  to  justify  the  taking 
of  the  rye,  offered  in  evidence  the  record  of  a 
judgment  in  ejectment  by  A  against  the  plain- 
tiff, and  the  kabere  fadaSf  by  which  A  was  put 
in  possession  of  the  premises  on  which  the  rye 
was  cut,  and  the  lease  from  A  to  the  defendant 
of  said  premises.  Held,  that  the  evidence  was 
admissible,     yandorem  v.  Bellis,  2  Halst.  137. 

211.  Whether  a  judgment  in  assumpsit  will 
bar  an  action  in  trover.  See  Gates  v.  Gorekam,  5 
Verm.  317. 

212.  If  the  plaintiff,  in  trover,  has  not  the  en- 
tire  interest  in  the  property,  the  defendant  may 
show  that  fact  in  reduction  of  damages,  and  the 
plaintiff  will  recoverto  the  amount  of  his  inter- 
est.   M'Goteen  v.  Foioc^,  2  Stew.  276. 

213.  In  trover  by  A  against  B  for  goods,  B 
may  prove,  by  C,  that  C  is  the  owner.  Legra$ul 
V.  Swazre,  1  'South.  287. 

214.  Goods,  taken  on  execution,  were  left  by 
the  constable  with  A  for  safe-keeping.  A  re- 
fused to  redeliver,  alleging  that  the  goods  were, 
and  had  been,  his  own  before  the  levy ;  and  trover 
was  brought.  Held,  he  might  set  up  his  own 
right  in  defence,  but  not  the  right  of  a  third  per- 
son.    Hampton  v.  5iouAsr,  ib.  66. 

215.  A  return  of  the  property  will  not  bar  an 
action  of  trover,  and  is  only  in  mitigation  of  dam- 
ages. Sedgwick,  J.,  in  Gibks  v.  Chase,  10  Mass. 
128.  Parsons,  C.  J.,  in  Wheelock  v.  Wheehoright^ 
5  ib.  104.     Easton  v.  Woods,  1  Mis.  506. 

216.  In  an  action  of  trover  for  a  promissory 
note,  the  maker  of  the  note  is  a  good  witness  for 
the  defendant.     Woodruff,  Smith,  1  Halst.  214. 

217  In  trover  for  lost  notes,  the  declarations 
of  the  defendant,  with  other  circumstances,  were 
admitted  to  prove  the  lose.  Shenck  v.  HuUheson, 
2  Law  Rep.  432. 

218.  In  trover  for  a  bond,  stated  in  the  decla- 
ration to  have  been  executed  by  H.  C.  and  A.  G. 
to  the  plaintiff,  it  was  held,  that  the  plaintiff 
might  prove,  by  one  of  the  obligors  in  the  bond, 
its  execution,  without  producing  the  bond,  if  it 
was  in  the  defendant's  possession ;  and  that  it 
was  not  necessary  to  give  an^  other  notice  for  its 
production  than  what  was  given  by  the  declara- 


tion in  the  action.    9mik  v.  JMertasB,  4  Har.  ft 

J.  30. 

219.  The  plaintiff,  by  examiniBg  a  witnesi  ts 
prove  a  demand  and  refusal,  does  not  make  the 
declarations  of  the  defendant,  in  replj  to  the  de- 
mand, evidence  in  the  defendant's  fiivor.  Asr. 
her  V.  Anderson^  1  Bailey,  356. 

220.  If  the  defendant  haa  a  lien  on  the  goods 
for  which  trover  is  brought  ajrainst  him,  the  le- 
tion  cannot  be  sustained  unlees  a  tender  fatve 
been  made  to  the  defendant  of  the  amount  of  the 
claim.    Pieqiut  v.  M  'Ifoy,  S  Blaekf.  465. 

821.  If  a  defendant,  in  troTer,  gave  no  notice 
of  his  lien  on  the  goods  when  they  were  demaad- 
ed  of  him,  but  refused  to  deliver  Uiem  on  another 

Sound,  the  plaintiff  need  not  prove  a  tender  ot 
e  amount  of  the  lien.     Wegt  ▼.  Tupper,  1  Bai. 
ley,  193. 

222.  In  an  action  of  trover,  for  the  convertioa 
of  goods  which  the  defendant  had  received  from 
the  plaintiff  as  his  factor,  the  defendant  is  pie- 
eluded,  by  his  admissions  of  property  in  the  plain- 
tiff, made  subsequentljr  to  the  conversi«m,  from 
showing  that  the  plaintiff's  property  in  thegoodi 
had  been  divested  previously  to  his  receiviag 
them.  Kennedy  v.  Strang,  14  Johns.  128.  Bat 
had  there  been  no  such  admiseion,  the  defeadaat 
might  have  set  up  property  in  a  third  peison. 
ih,   RoUn  T.  Fletcher,  15  ib.  907. 

223.  If  a  factor  pledge  the  goods  of  his  priBCi- 
pal  for  his  own  debt,  it  is  a  conversion,  ih.  The 
measure  of  damages  is  the  value  of  the  goodf  at 
the  time  and  place  of  convenion.  ib, 

224.  A  discharge,  under  the  New  York  insol- 
vent act  of  1811,  is  no  bar  to  an  action  of  trover. 
Kennedy  v.  Str&ng^  14  Johns.  128. 

225.  In  trover  against  an  insolvent  debtor,  the 
transcript  of  an  action  between  bis  assipee  lad 
the  plaintiff  respecting  the  same  goods  is  admis- 
sible.    Demund  v.  French,  2  South.  828. 

226.  Title  to  the  land  from  which  chattels  ate 
taken  may  be  pleaded  in  trover.  VtMnett  r. 
If40U,  2  South.  683. 

227.  In  an  action  of  trover  for  a  promissoiy 
note,  it  is  not  necessary  to  give  notice  to  the  de 
fendant  to  produce  the  note  alleged  to  be  con- 
verted. If  the  note  is  shown  to  be  in  the  de- 
fendant's possession,  or  under  his  control,  w 
action  is  notice.  Bissel  v.  Drake,  19  Johns.  0& 
M' Clean  v.  Herixog,  6  S.  dk  R.  154. 

228.  Where  the  defendant  had  left  the  note 
with  an  attorney,  a  demand  of  an  order  on  an  ^- 
tomey  for  the  note,  and  a  refusal  by  the  defend- 
ant to  give  such  order,  contrary  to  his  duty,  is 
sufficient  evidence  of  a  conversion,  ik. 

229.  In  trover,  by  a  sheriff,  for  conversion  of 
property  attached,  evidence  of  a  fraudulent  pur- 
chase by  defendant  of  the  debtor  is  admissible,  as 
going  to  give  character  to  his  acts.  I^vHf  ^* 
iTa/Asr,  5  Verm.  181. 

230.  The  naked  possession  of  property  n>r  a 
short  time,  and  the  exereise  of  acts  of  ownership 
over  it,  will  not  authorixe  a  Jury  to  find  a  trans- 
fer of  property,  where  there  is  no  proof  of  acqui- 
escence of  the  former  owner  in  such  possessioa 
Tompkins  v.  HaUe,  3  Wend.  406. 

231.  To  susUin  trover,  it  must  be  shown  "it 
the  chattel  sued  for  is  of  some  value.    Jfiucf  ▼• 

Reigne,  2  Hill,  S.  G.  592. 

aS2.  A  purehaser,  at  a  sheriff's  sale,  of  person- 
al property,  to  maintain  trover  against  one  who 
sells  the  same  property  afterwards,  under  a  judg- 
ment and  execution  in  his  favor,  must  prove  toe 
judgment  and  execution  under  which  be  pur 
chased.     Yates  v.  St,  John^  12  Wend.  74. 

233.  In  trover  for  alaves  claimed  u^deraDitf 
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of  tale,  it  waa  olnected  that  the  grantor  had  man- 
umitted them.  It  was  held,  that  declarations  of 
the  grrantor,  between  the  date  of  the  bill  and  the 
deed  of  manumission,  were  admissible.  CoU  v. 
Harrington,  7  Har.  A  J.  147. 

234<' In  an  action  of  troyer  for  slaves,  a  bill  of 
sale,  executed  by  the  plaintiff  to  a  third  person, 
for  some  of  the  negroes,  may  be  given  in  evidence 
by  the  defendant.   Scott  v.  Bureh,  6  Har.  &  J.  67. 

235.  lu  trover  for  a  chattel,  plaintiff  offered  as 
a  witness  one  to  whom  he  lent  the  chattel,  to 
prove  that  it  was  by  him  eloigned  and  sold  to  the 
defendant's  vendor ;  but  he  was  held  inadmis- 
sible.   Pitree  v.  HinsdaU,  1  Tyler,  153. 

y .    Of  the  Damages, 

236.  In  an  action  of  trover,  the  tort  is  waived. 
The  value  of  the  property,  and  damages  for  ite 
detention  after  the  true  owner  made  his  demand, 
only,  are  recoverable.  Buford  v.  Fannen,  1  Bay, 
273. 

237.  The  jury  may  give  the  highest  valne  of 
the  property  converted,  up  to  the  time  of  the 
verdict.    Kid  v.  MiUheU,  1  N.  &  M.  334. 

238.  But  they  cannot  give  vindictive  damages. 
M'DowM  V.  Murdoch,  1  N.  ^^  M.  237.  Banhs 
V.  Hatton,  1  N.  &  M.  221. 

239.  The  value  of  the  property  is  ordinarily 
the  amount  of  damages  in  trover  \  but  it  should 
not  be  given  with  a  view  to  coste.  M*ConneU  v. 
Linton.  4  Watte,  357.  Harger  v.  M* Mains,  ib. 
418. 

240.  In  an  action  of  trover  for  the  conversion 
of  negroes,  the  measure  of  damages  should  be 
their  value,  and  the  value  of  their  labor.  Banhs 
V.  Hatton,!  N.  &M.  221. 

241 .  In  trover  for  bonds,  the  damages  are  the 
amount  that  may  be  recovered  on  them.  Romig 
V.  Romig,  2  Rawle,  241. 

242.  The  plaintiff  may  recover  for  the  injury 
done  to  his  goods,  as  well  as  for  their  value. 
Jamison  v.  Hendricks,  2  Blackf.  94. 

243.  In  an  action  of  trover  against  a  collector, 
who  sold  a  distress  for  non-payment  of  texes 
after  the  expiration  of  the  time  limited  by  stet- 
ute  for  making  such  sale,  it  was  held,  that 
the  measure  of  damages  was  the  value  of  the 

Soods  at  the  time  of  the  conversion,  deducting 
le  amount  applied  by  the  collector  to  the  pay- 
ment of  the  tax.  Pierce  v.  Benjamin,  14  Pick. 
356. 

244.  If  the  defendant,  in  an  action  of  trover, 
would  bring  the  property  into  court,  in  mitiga- 
tion or  discnarffe  of  damages,  he  most  apply  for 
leave  by  a  motion  to  the  discretion  of  the  judge, 
whose  decision  is  final.  Rogers  v.  Crombie,  4 
Greenl.  274. 

Bee  Damaosb. 

VI.  Of  other  Matters. 

245.  A  recovery,  in  trover,  and  actual  satisfac- 
tion, changes  the  property  in  a  chattel ;  so  that 
the  plaintiff  cannot  afterwards  bring  trover  against 
another  for  the  same  chattel :  otherwise,  where 
there  is  no  actual  satisfaction,  though  the  plain- 
tiff have  committed  the  defendant  in  the  first 
suit,  on  execution.  Osterhoutv.  Roberts,  8  Cow. 
43.  Morris  v.  Berkley,  2  Rep.  Con.  Ct  228. 
Hmhurn  v.  SeweU,  5  Har.  &  J.  211. 

24a  The  defendant's  title  has  relation  back 
to  the  time  of  the  conversion.  Hepburn  v.  5eio- 
ell,  ib. 

247.  If  the  prqper^  increases  in  value  between 
the  conversion  and  the  satisfaotion  of  the  judg^ 


ment,  the  defendant  is  entitled  to  the  benefit  of 
such  increase  ;  if  it  diminishes  in  value,  he  bears 
the  loss.  ib. 

248.  The  property  in  the  goods  is  not  changed 
by  the  defiiult  of  the  defendant,  but  by  the  re- 
covery of  judgment  against  him       Carlisle  v 
Burley,  3  Greenl.  250. 

249.  A  justice  of  the  peace,  in  New  Jersey, 
has  cognizance  of  trover.  Anonymous,  2  Penn. 
930. 

250.  In  an  action  of  trover  against  two  de- 
fendante,  where  a  conversion  has  been  proved 
against  but  one,  and  a  verdict  found  against 
both,  a  new  trial  will  be  granted,  unless  the 
plaintiff  will  discontinue  as  to  the  defendant 
against  whom  no  conversion  was  proved.  Bales 
V.  Smith,  2  N.  &  M.  84. 

25V  Under  an  order  conformable  to  the  trover 
act  of  1827,  in  South  Carolina,  requiring  the  de 
fendant  to  give  security  fbr  the  forthcoming  of 
the  property,  the  sheriff  has  a  right  to  take  the 
body  of  the  defendant,  and  keep  him  in  custody 
until  he  give  security;  and  such  defendant  is 
entitled  to  the  benefit  of  the  prison  bounds  act. 
Poole  V.  Vernon,  2  Hill,  S.  C.  667 


TRUSTEE  PROCESS. 

I.  €f  the  Trustee  Process  in  Massachusetts. 
(tL.)  By  and  against  whom  it  lies,  (b.) 
What  is  attachable  by  the  Process,  (  o.)  Of 
Trustees^  Answers.  ( d.)  Of  charging  and 
discharging  the  Trustees,  (e.)  Of  Trus' 
tees'  Right  of  Set-off,  (f.)  Of  other  Matters 
II.  In  Maine. 
III.  In  Jfew  Hampshire. 

I.  Of  the  Trustee  Process  in  Massachusetts, 
(  a.)  By  and  against  whom  it  lies. 

1.  It  will  not  lie  against  a  trustee  who  is  not 
an  inhabitant  of  the  state.  Jfye  v.  Liscombe,  21 
Pick.  263.  Hart  v.  Anthony,  15  ib.  445.  Ray 
V.  Underwood,  3  ib.  302.  tingley  v.  Bateman, 
10  Mass.  343.      Peters  v.  Rogers,  5  Mason,  .555. 

2.  But  where  some  of  the  members  of  a  part- 
nership live  within  the  state,  funds  in  the  hands 
of  the  company  will  be  holden  by  the  trustee 
process,  although  other  members  reside  else- 
where in  the  United  States.  Parker  v.  Dan^ 
forth,  16  Mass.  299.  Hart  v.  Anthony,  15  Pick. 
445. 

3.  But  a  partner  in  a  commercial  house  estab- 
lished in  a  foreign  country,  residinjP  here,  cannot 
be  held  as  trustee  of  the  creditor  of  the  house  on 
account  of  moneys  advanced  to  the  house  at  the 
place  of  their  domieil.  Kidder  v.  Packard,  13 
Mass.  80. 

4.  Under  the  Massaehusette  statute  of  1795, 
c.  65,  a  corporation  aggregate  cannot  be  sum- 
moned as  a  trustee.  Union  Turnpike  v.  Jenkins, 
2  Mass.  37.  JVeto  England  Marine  Ins,  Co.  v. 
ChandJUr,  16  ib.  275,  277. 

5.  An  agent  of  a  Aie  insurance  company, 
esteblished  in  a  foreign  country,  having  exe- 
cuted  a  policy  on  which  a  supposed  loss  has 
arisen,  is  not  therefore  the  trustee  of  the  assured. 
Wells  V.  Greene,  8  ib.  504. 

6.  Where  lands  are  fraudulently  conveyed  by 
a  debtor,  the  grantee  is  not  thereby  a  trustee  for 
creditors.     How  v.  Field,  5  ib.  390. 

7.  A  person  holding  real  estete,  upon  a  promise 
to  sell  it  and  pay  over  the  proceeds,  cannot  bo 
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beld  as  trastee  befbn  iuoh  Mle.     Oauld  ▼.  Hoir 
h-cok,  11  Pick.  10]. 

8.  An  officer,  holding  an  execution,  or  OTon 
having  collected  monej  thereon,  for  which  no 
demand  has  been  made,  cannot  be  held  as  the 
tmstee  of  the  judgment  creditor.  Sharp  y.  Clark^ 

2  Mass.  91.     fVUder  r.  BaiUy,  3  ib.  389.   Bames 
T.  JVeat,  7  ib.  271, 274.  Pollard  r.  JZms,  5  ib.  319. 

9.  Bnt  after  a  demand  by  the  judgment  credit* 
or,  and  refusal,  it  seems  he  will  be  held.  Po^ 
lard  T.  AoM,  5  ib.  319. 

10.  Neither  can  an  auctioneer,  his  agent  to 
sell  goods  attached  by  him,  be  held  as  trustee  of 
the  creditor.    Penniman  ▼.  RuggUg^  6  ib.  166. 

11.  But  an  officer  will  be  held  trustee  of  the 
debtor  for  any  balance  remaining  in  his  hands 
after  satisfying  the  executions.  WaUotk  y.  Todd, 
6  ib.  271,  274. 

12.  The  trustee  process  does  not  lie  against  & 
public  officer  for  funds  which  he  holds  in  his 
public  capacity.  Ckealy  y.  Brewer,  7  ib.  259. 
Brooks  y.  Cook,  8  ib.  246. 

13.  It  lies  against  the  assignee  of  a  bankrupt 
after  a  dividend  declared,  for  the  interest  of  a 
creditor  whose  claim  has  been  proved.  Jones 
y.  Gorham,  2  ib.  375.  Deeoster  v.  Livermore,  4 
ib.  101.     See  Setfridge  v.  GiU,  ib.  96. 

14.  The  trustee  process  lies  against  assignees, 
in  favor  of  the  United  States,  where  a  debtor 
makes  an  assignment  of  his  property  in  trust  to 
pay  custom-house  bonds  or  other  debts  due  to 
the  United  SUtes,  to  attach  the  funds,  to  the 
amount  of  such  trust,  in  the  hands  of  the  as- 
signees, notwithstanding  at  law  the  assignment 
passed  the  property,  doUied  with  the  trus^  to  the 
assignees.     U,  States  v.  Langton,  5  Mason,  280. 

15.  An  attorney  is  liable  as  the  trustee  of  one 
for  whose  use  he  has  collected  money.  J%ayer 
y.  Sherman,  12  Mass.  441.     Cobum  v.  Jinsart, 

3  ib.  319. 

16.  An  administrator  cannot  be  holden  as  the 
trustee  of  a  creditor  of  his  intestate.  Brooks  v. 
Cook,  8  ib.  246. 

17.  Nor  an  executor,  as  the  trastee  of  one  to 
whom  a  pecuniary  legaoy  is  bequeathed  by  his 
tesUtor.  Bames  v.  3V«a(,  7  ib.  271.  Puqiut  y. 
Swan,  4  Mason,  443. 

18.  If  a  feme  covert  gives  a  legacy  in  her  will 
to  her  husband,  out  of  her  separate  property,  for 
his  maintenance,  under  a  power  of  appointment, 
the  executors  are  not  liable  to  be  attached,  as 
trustees  of  the  husband,  until  after  a  probate  of 
the  will  and  the  taking  upon  themselves  the  ad- 
ministration thereof.  Piequet  v.  Swan,  4  Mason, 
443. 

19.  A  mortgagee  of  personal  property,  not  in 
possession,  is  not  chargeable  as  the  trustee  of  the 
mortgagor.  Central  Bank  v.  PrenHee,  18  Pick. 
396.     BadUm  v.  Tucker,  1  ib.  389,  400. 

20.  Even  where  the  mortgage  is  to  secure  the 
performance  of  some  other  condition  than  the 
payment  of  money.  Haskell  v.  Gordon,  3  Met. 
268.    Johnson  v.  Sunmer,  1  ib.  172,  contra. 

21.  But  he  would  be  chargeable  for  a  balance 
remaining  in  his  hands  after  a  sale  by  consent. 
Badlam  v.  Tucker,  1  Pick.  389,  400. 

22.  A  judgment  debtor,  liable  to  execution, 
is  not  the  trustee  of  his  creditor,  within  the  Mas- 
sachusetts sUtuts  of  1796,  c.  65.  Sharp  v.  Clark, 
2  Mass.  91. 

23.  The  debtor  of  a  bank,  in  addition  to  a  cash 
deposit  retained  by  the  directors  as  security  for 
certain  liabilities  nrom  him  to  the  bank,  trans- 
ferred certain  stocks  to  *«the  cashier"  without 
condition,  but  intended  as  collateral  security  for 
such  liabilities.     Held,  that   the   oashier   was 


trustee  for  the  surplus  remaining  after  dedoetiag 
the  amount  of  the  deposit  and  applying  the 
stocks.  Jfew  England  ins.  Co.  ▼.  Ckamdler,  16 
Mass.  275. 

24^  Where  the  assignment  or  conveyance  u 
fraudulent,  the  trustee  process  is  the  proper 
remedy.  Hastings  v.  Baldwin,  17  ib.  552, 558. 
BmrUngasne  v.  BeU,  16  ib.  318,  320. 

(b.)  What  is  attachable  by  the  Process. 

25.  A  trustee  may  be  charged  for  rente  as4 
profits  received,  or  the  proceeds  of  the  nle  of 
an  estate,  held  in  trust,  or  as  security  for  a  debt, 
if  the  sale  was  made  for  the  benefit  of  the  prin- 
cipal. fFood  V.  Partridge,  11  Mass.  488.  Bissdl 
V.  Strong,  9  Pick.  562,  564.     Russell  v.  Lewis, 

15  Mass.  127.  Harrison  v.  Phillips  Academy,  12 
ib.  456,  466.    Ptsrsem  v.  Weller,  3  ib.  564. 

26.  Where  a  son  built  a  house  on  land  of  hit 
father,  under  an  expectation  that  he  would 
devise  the  land  to  him,  the  fktber  eanoot  be 
charged  on  the  trustee  process  for  the  valae  of 
the  house.     Wells  v.  Banister,  4  ib.  514. 

27.  Where  a  minor  ion,  bona  fide,  makes  a 
contract  for  his  services  on  his  own  aeeoant, 
and  his  father,  knowing  of  it,  assents,  or  makes 
no  objection,  the  son's  wages,  when  earned,  are 
not  attachable  by  the  father's  creditors.  ITAtft'xjf 
▼.  Earle,  3  Pick.  901.  Manchester  v.  Smith,  13 
Pick..  113,  115. 

28.  A  makes  his  bond  to  B,  conditioned  to  pay 
to  B  a  certain  yearly  sum,  in  quarterly  pay- 
ments, during  the  life  of  C,  to  be  applied  by  B 
to  the  maintenance  of  C,  his  wife,  or  family,  or 
any  member  thereof,  according  to  the  judgment 
and  discretion  of  B.  Held,  that  A  was  not  tho 
trustee  of  either  B  or  C  on  account  of  any  instal- 
ments of  the  said  annuity  being  in  arrear. 
Brifden  v.  GiU,  16  Mass.  522. 

SS.  Money  placed  in  the  hands  of  one  to  be 
appropriated,  at  his  discretion,  to  the  support  of 
a  son  of  the  donor,  and  any  balance  at  the  son's 
death  to  be  divided,  at  his  discretion,  ^-t^ong^T- 
tain  others,  is  not  attachable  as  the  son's,  wkitt 
▼.  Jenkins,  16  ib.  62. 

30.  A  promise  to  perform  labor  for  another  to 
a  certain  amount  is  not  a  credit  attachable  until 
the  promise  is  broken  ;  thereafter,  it  seemsj  the 
agreed  value  of  the  labor  is  attachable.  Wriglef 
V.  Oeyer,  4  ib.  102. 

31.  A  debt  due  on  negotiable  paper  is  not  at- 
tachable. Eunson  v.  Healy,  2  Mass.  33.  ^d- 
Haws  V.  Marston,  3  Pick.  65,  67.    Grant  v.  Skais, 

16  Mass.  341,  344.  Jones  v.  Oorham,  2  ib.  375, 
379.     Cushman  v.  Haynes,  20  Pick.  132. 

32.  Even  after  a  verdict  before  judgment  in 
an  action  against  an  indorsee.  As  to  after  judg- 
ment —  quare.     Eunson  v.  Healy,  2  Mass.  32. 

33.  And  although  the  note  be  given  for  a  sam 
due,  in  order  to  avoid  being  summoned  and 
charged  on  the  trustee  process,  and  at  the  request 
of  the  principal  defendant.  Wood  v.  Bodwdl,  IS 
Pick.  268.  See,  contra,  WUliams  v.  Marston,  3 
ib.  65. 

34.  Unless  the  transaction  be  merely  colora- 
ble, and  so  understood  by  the  parties.  Wood  v. 
Bodwell,  12  ib.  268.     Dennu  v.  Hart,  2  ib.  204. 

35.  It  seems  that  the  statute  extends  only  to 
those  negotiable  securities  which  were  made 
such  in  their  origina]  construction.  Jonu  v 
Gorham,  2  Mass.  375,  379. 

36.  Thus,  where  the  assignee  of  a  bankrnpt's 
estate,  after  proof  of  a  creditor*s  demand,  and  the 
payment  of  one  dividend,  indorses  on  the  notes 
constituting  that  demand, « I  will  be  accounUble 
to  bearer  of  this  note  fbr  the  benefit  of  the  ered- 
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iton  of  S.  G.,  ^Uit  ereditoiB  of  the  b«nkruptf)  in 
proportion  to  tneir  respectiye  demands  on  him, 
for  such  dividend  thereof  as  may  hereafter  be 
decreed  by  the  commissioners  on  the  within- 
named  R.'s  estate,  to  be  paid  by  me  as  assignee," 
the  assignee  is  still  liable  to  a  K>reign  attachment 
as  the  trustee  of  such  creditor.  Jatus  ▼■  Qorkam^ 
3  Mass.  375. 

37.  One  who  has  received  the  bill  of  lading, 
and  invoice,  of  goods  consigned  to  him,  cannot  be 
charged  as  trustee  of  the  consignor  until  he  has 
accepted  the  consignment  and  received  the  goods. 
Gramt  v.  Skaw,  16  ib.  341. 

38.  A  consignee  who  has  sold  goods  upon 
credit,  and  guarantied  the  sale,  is  not  chargeable 
as  the  trustee  of  the  consignor,  until  a  failure  of 
the  vendee  to  pay  at  the  expiration  of  the  credit. 
Tucker  v.  aUby,  12  Pick.  22. 

39.  Hides  in  vats  for  tanning  are  attachable 
by  the  trustee  process,  although  they  are  not  by 
the  ordinary  process.  Clark  v.  Broion^  14  Mass. 
271. 

40.  Notes  of  a  banking  company  in  another 
state,  which  had  been  presented  for,  but  refused, 
payment,  in  the  hands  of  the  respondent,  are  not 
attachable  by  the  trustee  process.  Ferry  y. 
CoaUs,  9  ib.  537. 

41.  In  order  to  charge  one  as  trustee,  it  is 
necessary  that  the  principal  have  a  cause  of 
action  against  him,  or  that  the  trustee  have 
personal  chattels  in  his  possession  capable  of 
being  seized  on  execution.  Maine  Ins.  Co,  v. 
fyeeks,  7  Mass.  438.  Webster  v.  Oags^  2  ib.  503, 
505.  CUrk  V.  Broum,  14  ib.  271.  WhUe  v.  Jen- 
kins, 16  ib.  62.  Brigden  v.  GiU,  ib.  522.  Lu]h 
ton  V.  CuUery  8  Pick.  298,  304.  Hooker  v.  HiUs, 
9  ib.  435,  440.    Mayhem  v.  ScoU,  10  ib.  54. 

42.  But  in  case  the  principal  defendant  would 
be  prevented  from  bringing  such  an  action  by 
something  fraudulent  in  the  agreement — tpuert* 
Ckealy  v.  Brewer,  7  Mass.  259,  261. 

43.  And  a  right  to  recover  money  on  account 
of  usury  is  not  a  right  of  action  attachable  by  the 
trustee  process.     Soardman  v.  Roe,  13  ib.  104. 

44.  If  the  specific  property  which  the  party 
summoned  has  in  possession  might  be  come  at 
to  be  attached,  the  trustee  process,  prior  to  the 
revised  statute,  is  not  the  proper  remedy.  Men 
V.  Mugguirey  15  ib.  490. 

45.  But  this  rule  does  not  require  that  it 
should  be  physically  impossible  to  attach  such 
property.     Burlingatne  v.  BeU,  16  ib.  318. 

46.  And  an  attachment  by  the  trustee  process 
would  be  proper,  it  seems,  in  case  of  a  pledge, 
or  of  an  assignment  with  power  to  sell,  account- 
ing  for  any  surplus,  or  in  case  of  a  fraudulent 
conveyance,  ib. 

47.  Choses  in  action  held  in  trust  are  not  atp 
tachable.  Dickinson  v.  Strong,  4  Pick.  57.  Maine 
Ins.  Co.  V.  Weeks,  7  Mass.  438.  Perry  v.  Coaies, 
9  ib.  537.  Lnpton  v.  Cutter,  8  Pick.  298.  Gore 
v.  Clisby,  ib.  555.  Mayhew  v.  8cott^  10  ib.  54. 
Tucker  v.  aisby^  12  ib.  22. 

48.  A  debt  payable  on  a  contingency  is  not 
attachable.  Frothingkam  ▼.  BaUy,  3  Mass.  68. 
fVUlard  V.  Skeafe,  4  ib.  235.  Wood  ▼.  Partridge, 
11  ib.  488.  Tucker  v.  Clisby,  12  Pick.  22.  Thorm- 
dike  V.  De  Wolf,  6  ib.  120.  GuUd  v.  Holbrook, 
11  ib.  101. 

49.  The  contingency  which  renders  tb«  debt, 
dtc.,  not  attachable,  must  affect  the  property  or 
debt  itself,  and  not  merely  the  title  to  property 
in  the  trustee's  possession,  or  the  extent  of  the 
supposed  trustee's  liability.  Tkemdike  v.  De 
Wolf,  6  ib.  120.  Clark  v.  Brovm,  14  MtM.  S71. 
Gnild  V.  Bolkrook,  11  Pick.  lAl»  104. 
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50.  A  covenant  to  pay  rent  at  a  particular 
time  does  not  create  an  attachable  debt  until  tla 
time  stipulated   for  payment  arrives.     Wood  v 
Partridge,  11  Mass.  488,  493. 

51.  An  agent  for  the  joint  owners  of  a  cargo 
delivered  the  same  to  a  merchant,  taking  his 
receipt  therefor,  to  be  sold  on  his  account  and 
risk,  the  proceeds  to  be  held  subject  to  his  order. 
Held,  that  such  agent  was  not  ehar^able,  ss 
trustee  of  his  principal,  after  the  delivery  and 
before  he  had  received  any  proceeds.  WiUard 
V.  Sheafe,  4  ib.  235. 

52.  One  who  has  bound  himself  to  account  for 
moneys  received  by  him,  on  demands  given  to 
him  for  collection,  cannot  be  charged  as  trustee 
of  the  creditor  until  the  money  has  been  paid  to 
him.    Frotkingham  v.  HaUy,  3  ib.  68. 

53.  A  debt  due  in  preuenti,  though  payable  in 
futuro,  is  attachable,  ib.  Wood  v.  Partridge,  11 
ib.488.  TVicifcerv.  C/w6y,12Pick.22,25.  Clark 
V.  Brown,  14  Mass.  271.  • 

54.  Where  a  party  is  summoned  as  trustee, 
who  had  purchased  a  quantity  of  mats  of  the 
principal  defendant,  and  it  was  agreed  that  they 
were  not  to  be  paid  for  until  sold  by  the  trustee, 
and  the  trustee  did  not  take  possession  of  the 
mats,  it  was  held,  that  there  was  a  debitum  ms 
prmsenti  from  the  trustee  to  the  defendant,  and 
that  the  trustee  was  chargeable.  Stone  y.  Hodges, 
14  Pick.  81. 

55.  A  gave  his  note  in  payment  for  goods  p«r« 
chased  by  B,  through  a  broker,  and  took  the 
goods  to  sell  on  commiasion  as  security  for  his 
liability.  After  he  had  sold  them  at  a  profit, 
but  before  he  had  received  payment  for  them,  B 
was  summoned  as  the  trustee  of  the  broker,  who 
was  to  have  received  a  part  of  the  net  profits. 
Held,  that  he  was  not  chargeable.  Williams  y. 
Marston,  3  ib.  65. 

56.  Sailors'  wages  are  not  trnsleeable,  unless 
the  voyage  in  which  they  are  earned  is  first  com« 
pleted.  Weniwortk  v.  Wkstteautre,  1  Mass.  471. 
Taber  v.  Ays,  12  Pick.  105. 

57.  Shippers  of  a  cargo,  under  a  special  con* 
tract  by  wnich  the  owners  of  the  ship  are  to 
receive  a  share  of  the  profits  on  the  cargo  in 
full  for  the  freight  out  and  home,  cannot  be  h<  W 
as  trustees  of  the  owners  before  the  terminatio. 
of  the  voyage.     Davie  v.  Ham,  3  Mass.  33. 

58.  The  principal  defendants  were  the  chat- 
terers of  a  schooner,  on  board  of  which  the  sup- 
posed trustee-  had,  at  the  time  of  her  arrival,  a 
large  quantity  of  com,  &c.  Upon  her  arrival, 
the  charterers  were  dispossessed  of  her  by  the 
owner,  the  master  displaced,  andthe  cargo  taken 
into  possession  of  the  owner.  A  part  of  the  com, 
dbc,  was  delivered,  and  a  part  retained  by  him 
as  security  for  the  whole  freight.  Held,  that 
the  supposed  trustee  could  not  be  charged  for 
the  freight.    Lane  v.  Penniman,  4  ib.  91. 

69.  Money  collected  for  an  executor,  even  on 
a  note  payable  to  him,  naming  him  me  executor, 
is  attachable  in  a  suit  against  him  personally. 
Cokwm  y.  Snsmrt,  3  ib.  319. 

60.  B,  C,  and  D,  affreed  with  A  to  Uke  three 
sixteenths  of  a  vessel,  which  he  was  building, 
and  to  pay  that  proportion  of  her  bills,  they  to  be 
allowed  the  amount  of  all  reasonable  bilk  which 
they  should  produce  against  her  for  materials 
supplied  until  she  was  fit  for  sea ;  and  A  was  then, 
by  a  good  bill  of  sale,  to  convey  to  them  the  three 
sixteenths.  B  alone  furnished  materials  to  such 
an  amount  as  to  entitle  him  to  be  an  owner  of 
one  sixteenth.  C  and  D  supplied  nothing.  A 
never  eaeeuted  or  tendered  to  them  a  bill  of 
•ale,  but  employed  the  vessel  em  has  own  ee* 
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eoant,  claiming  all  her  eaniinga.  Held,  that  A 
was  the  trustee  of  B  to  the  amount  of  the  mate- 
rials furnished.     Davis  y.  Martton,  5  Mass.  199. 

61.  "Where  the  creditor  has  knowledse  of  an 
assignment  of  the  debt  which  he  attaches,  and 
believes  it  fraudulent,  he  should  summon  the 
assignee  and  compel  a  discoTery.  Dix  t.  CMs^ 
4  AUss.  506.     Giyrdon  ▼.  Wtbk,  13  ib.  215. 

&t.  It  seems  that  the  trustee  process  author- 
ized by  the  statute  of  Massachusetts  of  1794, 
c.  65,  does  not  authorize  an  attachment  of  any 

Eroperty  which  is  not  tangible  and  might  be 
>Tied  upon  on  execution  if  discovered,  or  of  any 
debts  or  credits  where  the  trustee  sets  up  any  title 
or  claim  adverse  to  that  of  the  debtor ;  as  where 
the  trustee  claims  under  a  post-nuptial  settlement 
by  the  debtor.   Pieauet  v.  5iMm,  4  Mason,  443. 

63.  Property  pleaged,  and  on  which  the  party 
has  a  lien,  is  not  liable  to  be  attached  by  a  trustee 
process,  tb, 

64.  Chattels  delivered  to  an  agent  or  creditor, 
and  removed  to  his  house,  without  authority  from 
the  owner,  in  pledge  for  a  debt,  may  be  attached 
under  the  trustee  process.  Sweit  v.  Brown,  5 
Pick.  178. 

65.  An  agent  having  a  lien,  afler  being  sum- 
moned as  trustee,  caused  the  chattels  to  be  at- 
tached and  taken  out  of  his  hands  on  a  writ  in 
faror  of  his  principal.  Held,  that  the  lien  was 
dissolved,  and  that  the  attachment  under  the 
trustee  process  would  take  precedence  of  the 
other,  ib. 

66.  Land  held  in  trust,  or  as  collateral  security, 
or  by  a  conveyance  fraudulent  as  against  cred- 
itors, is  not  attachable  by  the  trustee  process. 
Bissdl  V.  Strong,9  Pick.  &62.  GuUd  v.  Holbrook, 
llib.  101.  Tuckm' y.  Clisby,  12  ih.  22.  Sanfard 
v.B2tf5,ib.ll6.  Gorev.  CZw»y,8ib.555.  Webby. 
Pede,  7  ib.  247.     Ripley  v.  Severance,  6  ib.  474. 

67.  By  a  contract  between  the  supposed  trustee 
and  a  manufacturer,  the  former  was  to  invest  a 
certain  sum  in  a  manuftctory  which  they  were 
to  own,  the  manufacturer  receiving  a  salary  vary- 
ing with  the  profits ;  but  he  was  to  deposit  a  cer- 
tam  sum  in  the  hands  of  the  trustee  to  indemnify 
him  against  loss,  the  balance  of  which  sum  was 
to  be  repaid  with  interest.  The  contract  was  to 
be  determined  on  the  request  of  either  party. 
Held,  that  the  sum  so  deposited  was  not  trustee- 
able  while  the  contract  was  in  operation.  Faulk' 
ner  v.  Waters,  11  ib.  473. 

68.  Any  surplus,  resulting  to  a  debtor  from  an 
assignment  for  the  benefit  of  creditors,  is  attach- 
able by  any  dissenting  creditor.  Jfew  England 
Ins.  Co.  y.  Chandler,  16  Mass.  275,  280.  Borden 
V.  Sumner,4  Pick.  265.  Foster  v.  Saco  Man.  Co. 
12  ib.  451,  454.   Bradford  v.  Tappan,  11  ib.  76, 78. 

69.  Propertv  so  conveyed,  .by  an  assignment 
not  valid  without  the  assent  of  creditors,  is  at- 
tachable.    Stevens  v.  Bell,  6  Mass.  339,  342. 

70.  Where  a  mortgagee  assigned  her  interest 
in  the  mortgaged  premises  in  consideration  of  a 
sum  of  money  lent  her,  and  promised  orally  to 
repay  the  money  and  interest,  unless  the  assignee 
should  receive  the  money  from  the  mortgaged 
premises,  she  was  held  liable,  as  the  trustee  of 
the  assignee,  to  the  amount  of  the  money  so 
promised.     HiUs  v.  Eliot,  12  ib.  26. 

^  71.  Although,  by  a  contract  between  the  prin- 
cipal defendant  and  one  summoned  as  a  trustee, 
money  is  made  payable  from  the  latter  to  the 
former  m  another  state,  it  may  still  be  attached 
here  by  the  trustee  process.  Blake  v.  WUUams, 
6  Pick.  286. 

72.  An  indenture  was  made,  by  which  a  debtor 
assigned  all  his  property  in  trust  to  pay  certain 


creditors,  parties  to  the  indenture;  -and  it  was 
stipulated  that  he  should  continue  to  use  the 
property  in  his  business  as  before,  until  the  as- 
signees should  think  it  expedient  to  take  pos- 
session ;  and  that  the  assignee  should  take  pos 
session  of  subsequently-acquired  property,  and 
apply  it  to  the  payment  of  subsequently-con- 
tracted debts.  The  assignees,  having  taken  pos- 
session of  all  the  property,  and  the  same  having 
been  attached  in  their  hands  by  a  trustee  procev, 
it  appeared  that  the  demands  of  the  creditors 
who  had  become  parties  to  the  assignment  before 
the  service  of  the  process  exceeded  the  amount 
of  the  proceeds  of  the  assigned  property.  Held, 
that  these  creditors  were  entitled  to  the  whole  of 
the  property,  as  against  the  attaching  creditor, 
and  that  it  was  not  competent  to  him  to  object 
that  the  assignees  (the  creditors  assenting)  in- 
tended to  distribute  part  of  it  among  creditors 
not  parties  to  the  assignment.  Foster  v.  Saeo 
Man.  Co.  12  ib.  451 . 

73.  One  summoned  as  a  trustee  disclosed  that, 
overseers  of  the  poor  having  put  up  to  auction  a 
pauper  to  be  bid  off  to  the  person  who  would 
maintain  her  for  the  least  sum,  she  was  bid  off 
by  the  respondent,  who  was  to  receive  a  dollar  a 
week  for  her  support ;  that  her  father,  being  un- 
willing to  have  her  removed  from  the  defendant's 
house,  where  she  resided,  and  the  defendant  be- 
ing willing  to  maintain  her  during  the  year  at  a 
dollar  a  week,  the  respondent  consented  that  she 
should  be  so  supported,  one  of  the  said  overseers 
agreeing  thereto ;  that  she  was  supported  Oy  the 
defendant  accordingly ;  that,  at  the  end  of  the 
year,  the  defendant,  accompanied  by  a  creditor 
to  whom  he  owed  ^2,  called  upon  the  respond- 
ent, and  informed  him  that  the  money  for  the 
support  of  the  pauper  must  pass  through  his 
bands  ;  and  it  was  then  agreed  that  the  respond- 
ent should  get  an  order  on  the  town  treasury 
from  the  overseers  in  his  own  favor,  and  deliver 
it  to  the  creditor ;  that  the  respondent  accordingly 
obtained  such  an  order,  and  was  immediately 
summoned  in  this  suit.  Held,  that,  independ- 
ently of  the  order,  the  respondent  was  not  charge- 
able as  trustee  of  the  defendant,  and  also,  that  uo 
possession  of  the  order  did  not  make  him  charge- 
able.   Maykew  v.  Scott,  10  ib.  54. 

(c.)    Of  Trustees*  Anstoers. 

74.  Trustees  will  be  holden,  unless  sufficient 
matter  appear  in  their  answers  to  discharge  them. 
Webster  v.  Gage,  2  Mass.  503.  Skaw  v.  Bunker, 
2  Met.  376.  Winchester  v.  TUcomb,  17  Pick.  435. 
Patterson  v.  Buckminster,  14  Mass.  144.  Borden 
V.  Sumner,  4  Pick.  265,  268.  Graves  v.  Walker, 
21  ib.  160.  Greenough  v.  Stevenson,  5  Mass.  214, 
218. 

75.  The  answer  of  a  trustee,  in  all  doubtful 
cases,  will  be  construed  most  strongly  against 
himself.  Kelly  v.  Bowman,  12  Pick.^.  Har- 
ris V.  Aiken,  3  ib.  1,  4.  Clark  v.  Broum,  14  Mass. 
271.  Cleveland  v.  Clap,  5  ib.  201.  Sebor  v. 
Armstrong,  4  ib.  206.  Ripley  v.  Severance,  6 
Pick.  474.     Scott  v.  Ray,  18  ib.  360. 

76.  He  is  not  bound  to  disclose  a  usurious 
transaction.    Boardman  v.  Roe,  13  Mass.  104. 

77.  He  is  not  bound  by  his  answers  to  dispar- 
age his  title  to  real  estate,  ib.  Russell  v.  Letots, 
15  ib.  127. 

78.  But  ho  is  obliged  to  answer  such  inter- 
rogatories as  tend  tc  show  in  what  manner  he 
holds  the  estate,  Thib  answers  not  affecting  his 
legal  title,)  or  wnethor  he  has  received  any 
rents  and  profits,  og  piuceeds  of  the  aale  of  any 
estate,  made  by  him  in  virtue  of  a  written  agree- 
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meat  or  deelaration  of  trait,  for  which  he  is  ac- 
countable.    Russell  y.  Leudsy  15  ib.  127. 

79.  One  who  aniwered  that  he  had  accepted  a 
drafl  in  favor  of  the  principal,  to  meet  which  he 
had  funds,  and  that  he  ^  thinks  '*  the  draft  was 
payable  to  order,  was  charged.  Sebor  v.  Jlrm' 
strong,  4  ib.  206. 

80.  Where  the  facts  disclosed  require  it,  proper 
time  will  be  given  to  the  trustee  for  gaining  fur- 
ther information,  &c.  ib.  Parker  v.  Dairforth^ 
16  ib.  299.     Shaw  ▼.  Bunker^  2  Met.  376. 

81.  Where  the  contract,  on  which  it  is  sought 
to  charge  the  trustee,  has  been  assigned,  the 
.trustee  must  make  it  appear  in  his  answer,  or 
he  will  be  charged.  Foster  v.  SinkUr,  4  JMass. 
450. 

82.  No  eyidence  can  be  admitted  to  charge  or 
discharge  the  trustee,  except  what  he  discloses 
in  his  answers.  Howes  y.  Langtony  8  Pick.  67. 
Kelly  v.  Bowman,  12  ib.  383,  386.  StackpoU  y. 
J^evrman,  4  Mass.  85.     Barker  y.  Tabor,  ib.  81. 

83.  Not  even  a  statement  of  facts  agreed  to  by 
the  plaintiff,  defendant,  and  trustees.  Barker  y. 
Tabor,  4  Mass.  81. 

84.  A  letter,  purporting  to  be  written  by  one 
not  a  party  to  the  suit,  nor  claiming  the  property, 
of  which,  when  exhibited  to  him,  the  trustee 
says  that  he  belieyes  it  to  be  written  by  the  one 
it  purports,  from  its  resemblance  to  other  writing 
of  his  in  the  trustee's  possession,  but  that  he  had 
neyer  seen  him  write  his  name,  nor  had  he  eyer 
seen  the  paper  until  it  was  shown  him  in  court, 
and  that  he  knew  nothing  further  of  its  con- 
tents, is  not  admissible.  StackpoU  y.  JVstoimm, 
ib.  85. 

85.  Nor  an  affidavit  of  a  defendant  filed  in  the 
case.    Minehin  y.  Moore,  11  ib.  90. 

86.  A  trustee  may  make  the  affidavit  of  another 
^rson  a  part  of  his  answer,  if  he  will  swear  that 

he  belieyes  it,  even  if  the  affidavit  be  made  by  a 
s  person  interested  in  the  cause.  Kelly  v.  Bow- 
man, 12  Pick.  383. 

87.  The  answers  of  a  trustee  are  to  be  taken 
as  true,  and  the  only  remedy  in  Massachusetts 
of  the  plaintiff  in  a  trustee  process,  in  case  of  his 
answering  falsely,  is  by  public  indictment,  or  a 
special  action  on  the  case  against  such  trustee, 
as  provided  in  the  sUtute  of  1794,  c.  66.  For- 
seth  v.  Skaw,  10  Mass.  253.  Hatch  v.  Smith,  5 
ib  42,  49.  HThitvMn  y.  Hunt,  4  ib.  272.  And 
■ee  Supra,  IV,  §  1. 

88.  These  remedies,  it  seems,  are  concurrent ; 
and  a  public  prosecution  and  conviction  is  not  a 
condition  precedent  to  maintaining  such  an  ac- 
tion.    Forseth  v.  Shaw,  10  ib.  253. 

89.  The  supposed  trustee  is  not  bound  to  dis- 
close communications,  d^c,  brought  to  his  knowl- 
edge by  other  persons;  but  he  may  do  so  if 
satisfied  of  their  truth.  Hawes  v.  Langton,  8 
Pick.  67.  KeUy  y  Bowman,  12  ib.  383.  IVil- 
lard  V.  Sturtecant,  7  ib.  194.  Cleveland  v.  Clap, 
5  Mass.  201. 

90.  If  the  trustee  swears  he  has  no  goods, 
effects,  or  credits,  of  the  debtor  in  his  hands,  he 
is  entitled  to  be  discharged,  unless,  from  other 
parts  of  his  disclosure,  that  averment  is  over- 
thrown.    U,  States  v.  Langton,  5  Mason,  280. 

91.  If  the  trustees  assert  an  adverse  title  to 
the  property  in  a  third  person,  as  her  separate 
property,  they  are  not  bound  to  answer  how  they 
nave  disposed  of  it,  fov  her  use,  from'  time  to 
«ime.     Picquet  v.  Swan,  4  ib.  443. 

92.  Ailer  a  trustee  has  put  in  his  general  an- 
swer, and  filed  answers  to  such  interrogatories  as 
ina^  have  been  propounded  to  him  by  the  plain- 
tiff, and  before  final  judgment  thereon,  it  is  com- 


petent for  the  court  to  receive  a  new  and  addi. 
tional  answer  upon  the  trustee^s  own  motion, 
without  a  further  interrogatory.  Hovey  v.  Crane, 
12  Pick.  167.  But,  in  such  case,  the  plaintiff 
should  be  allowed  thereupon  to  file  new  interrog- 
atories, ib, 

93.  A  trustee,  disclosing  a  conveyance  of  land 
to  himself  from  the  principal  defendant, , may  be 
interrogated  whether  there  was,  at  the  time  or 
since,  any  agreement,  written  or  parol,  that  he 
should  dispose  of  the  land,  and  account  to  the 
defendant  in  any  way  for  the  proceeds.  Hazen 
v.  Emerson,  9  Pick.  144. 

94.  If  he  admit  that  he  held  the  land  in  trust 
to  sell  and  account  for  the  proceeds,  he  may  be 
further  interrogated  as  to  the  time  of  the  sale 
and  the  disposition  of  the  proceeds,  and  whether 
there  is  any  balance  due  the  defendant,  ib. 

95.  It  is  not  necessary  that  the  general  an- 
swer,  made  by  a  trustee  at  the  first  term,  should 
be  under  oath.     Chapman  v.  Phillips,  8  ib.  25. 

(  d.)    Of  Charging  and  discharging  the  Trustees. 

96.  Where  an  assignee  in  bankruptcy  was 
summoned,  after  a  dividend  declared,  as  the 
trustee  of  the  payee  of  a  negotiable  note,  proved 
against  the  estate,  it  was  held,  that  he  was  not 
discharged  by  its  having  been  subsequently  ne- 

fotiated  to  a  third  person.  Decoster  v.  Lavermore^ 
Mass.  101. 

97.  One  summoned  as  a  trustee  will  be 
charged,  notwithstanding  that  goods  **  intrusted 
and  deposited "  in  his  hands  have,  since  the 
time  ox  the  summons,  been  forcibly  withdrawn 
from  his  custod  v  by  a  direct  attachment.  Parker 
v.  Kinsman,  8  ib.  486.  BurUngame  v.  Beli,  16 
ib.  318. 

98.  Where  the  consignees  of  goods  had  paid 
the  freight  thereon  to  the  agents  of  the  owner  of 
the  vessel,  under  an  engagement  from  them  to 
pay  it  back  in  case  they  were  not  legally  enti- 
tied  to  receive  the  same,  the  consignees  were 
adjudged  to  be  the  trustees  of  the  master  of  the 
vessel,  to  the  amount  of  the  freight,  in  a  suit 
commenced  after  such  payment.  Lewis  v.  Han- 
cock, 11  ib.  72. 

99.  One  summoned  as  trustee  in  a  process  of 
foreign  attachment  disclosed  that  the  principal 
defendant  had  covenanted  to  build  a  house  for 
him,  and  that  he  had  covenanted  to  pay  him  cer- 
tain sums  at  certain  stages  of  the  work  ;  that  he 
had  frequently  paid  before  the  instalments  be- 
came due ;  but  that  he  had  no  means  of  ascer- 
taining whether,  at  the  ti  ne  of  the  service  of  the 
writ,  the  payments  were  in  advance  of  the  work 
or  not.  Held,  that  he  should  not  be  charged  as 
trustee.     Harris  v.  Aiken,  3  Pick.  1. 

100.  A  agrees  to  sell  B  a  farm  for  (1200,  of 
which  B  pays  him  $500  in  cash,  and  the  balance 
in  logs.  When  the  conveyance  was  executed,  it 
being  known  that  the  farm  was  subject  to  a  mort- 
gage for  more  than  $700,  it  was  verbally  agreed 
that  B  should  pay  the  cash  to  A ;  that  A  should 
sell  the  logs  to  C  at  $700,  their  appraised  value, 
who  thereupon  was  to  take  up  the  outstanding 
mortgage,  and  indemnify  A  against  it.  B  re- 
ceived a  deed  of  the  farm,  with  the  usual  coven- 
ants of  warranty,  paid  the  $500  in  cash,  and 
agreed  to  deliver  the  logs  to  C,  who,  after  being 
summoned  as  trustee  of  A,  and  before  examina- 
tion, extinguished  the  mortgage  by  certain  pay- 
ments, &c.,  to  the  value  of  $750.  C  was  dis- 
charged.    Owen  v.  Estes,  5  Mass.  330. 

101.  But  it  seems  he  would  have  been  charged 
if  he  had  broken  his  contract  and  refused  to  sat- 
isfy the  mortgage,  ih. 
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102.  Or  if  A  had  satisfied  the  mortme  in 
some  other  way.    Owai  t.  EsttSy  5  Maaa.  330. 

103.  A  judgement  debtor  cannot  be  charged,  as 
trustee  of  his  creditor,  for  interest  on  the  iodg- 
ment  debt  aAer  sammons.  Present  t.  Parker,  4 
ib.  170. 

104.  After  suit  brought,  and  such  proceedings 
had  that  the  defendant  has  no  day  in  court  to 
plead  in  bar  the  attach  ment,  he  cannot  be  charged 
on  a  summons  as  the  trustee  of  the  plaintiff. 
Tkonuiiks  T.  De  Wolf,  6  Pick.  120.  HoweU  ▼. 
iVeeiiMii,  3  Mass.  121.  Kidd  v.  Shepherd,  A  ib. 
238.  Locke  t.  Tippets,  7  ib.  149, 152.  Preseott  y. 
Parker,  4  ib.  170. 

105.  As  where  an  action  was  referred,  under  a 
rule  of  court,  to  referees,  whose  award  was  to  be 
final,  and  an  award  was  made  in  favor  of  the 
plaintiff  before  service  of  the  trustee  process. 
HofoeU  V.  Freeman,  3  ib.  121. 

106.  And  so  of  a  summons  afler  issue  joined, 
but  before  verdict.     Kid  v.  Shepherd,  4  ib.  238. 

107.  The  mere  commencement  of  a  suit  does 
not  prevent  the  operation  of  the  statute.  Thorn' 
dike  V.  De  Wolf,  6  Pick.  120,  123.  Foster  v. 
Jones,  15  Mass.  185.  Loeke  v.  Tippets,  7  ib.  149. 
Kidd  V.  Shepherd,  4  ib.  238.  Eunson  v.  Healy,  2 
ib.  32. 

108.  But  the  construction  of  the  provincial 
statute  of  2  George  2,  c.  3,  was  different,  and, 
after  suit  brought  on  a  demand,  it  was  no  longer 
attachable.     Gridley  v.  Harriden,  14  Mass.  497. 

109.  Where  A  and  B  were  summoned  as  the 
trustees  of  C,  and,  pending  -the  suit,  C  recovered 
a  judgment  against  them,  which  they  reviewed, 
giving  bond,  &c.,  and  afterwards  settled  with  C, 
paying  him  the  amount  of  the  original  judgment, 
with  double  interest  and  costs,  according  to  the 
condition  of  the  review  bond,  they  were  charged, 
notwithstanding  such  payment,  ttocke  v.  Tippets, 

110.  A,  having  effects  of  B,  C,  and  D,  was  at- 
tached  as  trustee  of  C,  D,  and  E,  and,  on  exam- 
ination, was  discharged,  (^ham  v.  Jfaylor,  9  ib. 
490. 

111.  A  trustee  disclosed  that  W.,  being  in- 
debted to  him,  had  caused  real  estate  to  be  con- 
veyed to  him  in  fee  previous  to  the  service  on 
him,  and  on  the  first  examination  stated  its  sup- 
posed value,  and,  on  a  second  examination,  that 
he  had  sold  it  for  more  money  than  was  due  from 
W.  to  him,  and  upon  these  facts  was  adjudged 
trustee.     Pierson  v.  Welter,  3  ib.  564. 

112.  One  who  has  signed  a  note  of  hand  for  a 
sum  certain,  payable  in  horses  at  a  future  day 
certain,  though  summoned  previously  to  that 
day,  is  chargeable  as  the  trustee  of  his  creditor. 
Comstock  V.  Famum,  2  ib.  96. 

113.  The  defendant,  being  indebted  to  S.,  as- 
signed to  him  a  policy  of  insurance  on  goods  on 
shipboard,  as  security,  without  notice  to  the  un- 
derwriters, who,  having  been  summoned  afler  a 
loss,  were  held  not  chargeable  as  trustees.  Wake- 
field V.  Martin,  3  ib.  558. 

114.  The  court  will  protect  the  interests  of  an 
assignee  in  equity,  though  he  could  not  have 
maintained  an  action  at  law.  Providence  County 
Bank  v.  Benson,  24  Pick.  204,  210.  Gardner  v. 
Hoeg,  18  ib.  168.  Dix  v.  Cobb,  4  Mass.  508.  See 
Perkins  v.  Parker,  1  ib.  1 17.  Willard  v.  Sturte- 
wnU,  7  Pick.  194.  Wakefield  v.  Martin,  3  Mass. 
558. 

115.  Where  the  persons  sued  as  trustees  of 
the  husband  claim  title  as  appointees  and  trus- 
tees under  the  will  of  the  wife,  and  the  will  has 
not  been  a<fmitted  to  probate,  they  cannot  be  ad- 
Judged  trustees.    Picket  y.  Stoan^  4  Mason,  443. 


116.  A  trustee  may  be  charged  for  rents  and 
profits  received,  or  the  proceeds  of  the  sale  of  an 
estate  held  in  trust,  or  as  security  for  a  debt,  if 
the  sale  was  made  for  the  benefit  of  the  princi- 
pal. Woodr.  Partridge,  11  Mass.  488.  Bissdl 
V.  Strongs  9  Pick.  562.  Rvssdl  v.  Lewis,  15  Mass. 
127.  Harrison  v.  Phillips  Academy,  12  ib.  456, 
466.     Pierson  v.  Weller,  3  ib.  564. 

117.  But  not  on  account  of  the  proceeds  of  a 
sale  of  real  estate,  made  after  the  service  of 
process.     Sanford  v.  Bliss,  12  Pick.  116. 

118.  One  summoned  as  trustee  cannot  be 
charged  on  account  of  lands  not  sold  and  paid 
for,  or  choses  in  action  not  collected  at  the  time 
of  service  on  him,  (the  same  being  held  by  him 
in  trust.)  Tucker  v.  Clisby,  12  Pick.  22.  Gort 
V.  Clisby,  8  ib.  555.  T\ipton  v.  Cutter,  ib.  298. 
Sanford  v.  Bliss,  12  ib.  116. 

119.  A  person  cannot  be  charged  as  trostee  on 
account  of  lands  held  in  trust,  or  as  security  for 
a  debt;  but  he  may  be  charged  for  rents  and 
profits  of  such  land,  or  for  the  proceeds  of  the 
sale  of  the  estate,  if  sold  for  the  benefit  of  the 
principal.     Bissell  v.  Strong,  9  ib.  562. 

120.  A  held  certain  promissory  notes  against 
B,  and  was,  at  the  same  time,  indebted  to  n,  on 
a  contract  not  negotiable,  in  a  sum  of  money 
payable  in  instalments,  which  were,  in  fact, 
agreed  to  be  paid  in  order  to  meet  certain  cns- 
tom-house  bonds.  As  the  instalments  fell  doe, 
A,  without  the  assent  of  B,  and  notwithstanding 
the  aforesaid  understanding,  indorsed  the  sums 
so  due  by  him  on  B's  note,  which  were  not  pav* 
able  at  the  time.  Held,  that  A  was  still  the 
trustee  of  B  to  the  amount  due  under  the  con- 
tract.    Oreenough  v.  Stevenson,  5  Mass.  214. 

121.  If  a  debtor,  summoned  as  trustee,  pay  his 
creditor  before  he  has  any  knowledge  of  the  ser- 
vice of  the  process,  he  cannot  be  held  as  trustee, 
although  he  suspected,  when  he  made  payment, 
that  his  creditor  demanded  it  from  an  appre- 
hension that  a  trustee  process  might  be  insti- 
tuted. Robinson  v.  HaU,  3  Met.  301.  WiaiAms 
V.  Marston,  3  Pick.  65.  Wood  v.  BodweU,  12  ib. 
268. 

122.  And  so,  it  seems,  where  the  payment  is 
made  by  a  negotiable  security,  negotiated  before 
notice.     Williams  v.  Marston,  3  Pick.  65. 

123.  But  he  will  be  charged,  it  seems,  if  the 
note  be  given  when  he  has  reason  to  suppose  a 
service  has  been  made,  and  in  order  to  defeat 
the  creditors,  the  note  not  being  negotiated  before 
notice,  ib. 

124.  Charging  one  as  trustee  does  not  vairhis 
liability  under  a  contract  with  the  principal  de- 
fendant; as,  if  he  be  boond  to  deliver  merchan- 
dise at  a  particular  time  and  place,  and,  by  the 
default  of  his  creditor,  he  be  discharged  from  such 
contract,  he  is  also  discharged  as  his  trustee. 
Jewett  V.  Bacon,  6  Mass.  60. 

125.  He  cannot  be  held  by  a  demand  made 
for  their  delivery,  on  an  execution  against  the 
goods  of  the  defendant  in  his  hands,  at  anv  other 
time  and  place  than  that  stipulated  for  in  the  con- 
tract, th. 

126.  Where  one  summoned  as  trustee  had  par- 
chased  the  goods  of  the  principal  debtor  under 
such  circumstances  of  fraud  as  would  have  fixed 
him  as  trustee,  but,  before  the  service  of  the  pro- 
cess upon  him,  had,  by  the  order  of  the  vendor, 
paid  debts  to  the  amount  of  the  goods  so  pur- 
chased, he  was  discharged.  Tkomas  v.  Goodwin, 
12  ib.  140. 

127.  An  assignee,  summoned  as  trustee  of  an 
insolvent  debtor,  must  show  that  the  property  at- 
tached is  wanted  to  answer  the  valid  purposes  of 
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Um  aisignmeiit,  or  he  will  be  efaarged.    BcrAen 
T.  Svmner,  4  Pick.  265. 

128.  Tfaie  atsignee  of  m  chattel,  which  je 
pledged  mt  the  time  of  service  upon  him,  cannot 
oe  charged  aa  trustee  of  the  assignor,  ^ndrtwa  t. 
Ludlow,  5  ib.  28. 

129.  The  assignee  of  a  contract  to  deliver 
goods  cannot  be  charged  upon  the  trustee  pro- 
cess, ik. 

130.  The  gnsrdian  of  an  infant  undertook  to 
convey  bis  ward's  estate  under  license,  received 
part  of  the  consideration  money,  ezeculed  a  deed 
of  the  land,  and  placed  it  in  the  hands  of  a  third 
person,  to  be  delivered  when  the  residue  should 
be  paid ;  but,  from  neglect  to  comply  with  the 
statute,  the  sale  was  void,  and  so  treated  by  those 
concerned.  The  guardian  was  held  the  trustee 
of  the  purchaser  to  the  amount  of  the  money 
which  he  had  received.  Williams  v.  Reedy  ib. 
480. 

131.  Where  a  supposed  trustee  disclosed  prop- 
erty in  his  hands,  the  title  to  which  was  in  con- 
troversy  between  the  principal  defendant  and  an- 
other, and  submitted  to  referees,  who,  pending 
the  process,  had  awarded  in  favor  of  the  principal 
defendant,  he  was  charged.  T^omdike  v.  De 
Wolf,  6  Pick.  120. 

132.  An  alleged  trustee  answered  that  the  de- 
fendant had  by  deed  assigned  personal  property 
to  him  to  secure  the  payment  of  debts  due  to  him 
and  other  preferred  creditors,  and  at  the  same 
time  made  a  deed  of  real  estate  for  the  same  pur- 
pose, though  absolute  on  the  fiioe  of  it ;  and  that, 
before  the  service  of  the  trustee  process,  the  pre- 
ferred creditors  had  notice  of,  and  assented  to, 
the  deed}  and  that  the  personal  property  was 
more  than  sufficient  to  pay  the  preferred  debts. 
It  was  held,  that  the  real  estate  passed  by  the 
deed ;  tliat  it  should  go  to  pay  the  preferred  debts 
before  resort  was  had  to  the  personal  estate ;  and 
that  for  the  surplus  of  personal  estate  the  re- 
spondent was  chargeable.  WtJtk  v.  PasL  7  Pick. 
247. 

133.  A  having  made  advances  on  property  of  B, 
which  A  had  for  sale,  B  requested  A  to  pay  out 
of  the  proceeds  a  dishonored  bill  which  B  had 
drawn,  a&d  to  inform  C,  who  had  accepted  for 
the  honor  of  an  indorser,  of  this  request,  which 
was  done,  A  promising  C  to  pay  the  bill  on  re- 
ceiving such  proceeds.  A  was  held  chargeable, 
as  trustee  of  B,  only  for  the  balance,  after  de- 
ducting advances  and  the  amount  of  the  bill. 
Curtit  V.  Korri8, 8  ib.  280. 

V3A.  By  indenture  between  A  and  B,  A  assigned 
all  his  property,  in  trust  for  his  creditors,  to  B.  It 
not  appearing  that  any  creditor  had  signed  or  as- 
sented to  the  indenture,  B  was  adjudged  trustee 
of  A.     ViaXi  V.  Blise,  9  ib.  13. 

133.  One  summoned  as  trustee  disclosed  that 
A  gave  him  an  absolute  bill  of  sale  of  part  of  a 
ship  then  and  ever  since  at  sea ;  that  a  price  was 
agreed  on,  but  no  money  paid,  it  being  verbally 
agreed  that  the  price  should  go  towar<b  the  dis- 
charge of  debts  due  the  respondent  from  A  and 
his  partner  B ;  that,  afterward,  B  gave  respondent 
a  note  for  all  his  demands,  and  he  thereupon  gave 
B  a  receipt,  stating  that  such  note  was  in  full  dis- 
charge of  all  debts  due  to  him  from  A  and  B, 
which  note  B  secured  in  part  by  mortgage ;  and 
that  A  had  made  a  second  bill  of  the  same  part 
of  the  ship  to  the  plaintiffs.  Held,  that  the  re- 
spondent was  not  chargeable  as  trustee  of  B,  but 
that  he  might  be  charged,  as  trustee  of  A,  to  the 
amount  of  the  price  of  the  ship,  if  the  plaintiiis 
would  give  up  their  bill  of  sale.  HewUmd  v.  IFtf- 
00%  lb.  18. 


136.  An  insolvent  firm  pfatoei  in  the  hands  of 
S.,  their  attorney,  demands  for  collection,  that 
the  proceeds  may  be  kept  fVom  the  trustee  pro- 
cess, and  the  dividend  be  paid  to  such  creditors 
as  will  discharge  the  debtor.  S.  accepts  an  order 
drawn  by  the  firm,  requesting  him  to  pay  what 
he  might  collect  to  the  order  of  B.,  one  of  the 
firm.  S.  collects  part  of  the  money,  lends  it  to 
different  persons,  and  takes  their  notes,  payable 
to  himself.  He  is  summoned  as  trustee  of  the 
firm,  and  after  the  service  of  the  writ,  by  order 
of  B.,  pays  a  dividend  to  such  creditors  of  the 
firm  as  will  discharge  them.  Held,  that  this  ar- 
rangement was  a  legal  fraud  on  the  creditors  of 
the  firm,  and  that  S.  was  chargeable,  as  trustee, 
for  the  amount  which  he  had  collected  before  the 
action  was  brought.     Hooper  v.  Hills,  ib.  435. 

137.  Where,  by  the  answers  of  one  summoned 
as  trustee,  it  appeared  that  he  was  lessee  at  will 
of  a  paper-mill ;  that,  by  his  agreement  with  the 
principal  defendant  as  a  laborer  in  the  mill,  the 
defendant  was  to  receive  his  wages  ifi  orders,  not 
negotiable,  drawn  by  the  respondent  upon  the 
owners  of  the  mill,  and  in  no  other  way,  and,  if 
the  defendant  should  be  indebted  to  the  owners 
at  the  time  when  an  order  was  drawn,  a  dis- 
charge of  such  debt  should  be  equivalent  to  an 
acceptance  and  payment  of  the  order  to  the  same 
amount ;  and  that  the .  defendant  had  not  de- 
manded anv  order  for  the  wages  due  to  him  at 
the  time  of  the  service  of  the  trustee  process ;  it 
was  held,  that,  as  there  was  no  fVaud  in  the  con* 
tract,  the  respondent  was  not  chargeable  as  trus- 
tee.    WUUrd  V.  Butler,  14  ib.  550. 

138.  A  trustee  is  chargeable  for  bank-bills  m 
his  hsnds  belonging  to  uie  principal  defendant, 
as  for  money  due  him.  Morrill  v.  Browm,  15  ib. 
173. 

139.  Upon  a  settlement  of  accounts  between 
A.  and  the  town  of  W.,  a  check  upon  a  bank, 
payable  to  bearer,  was  given  by  the  town  to  A., 
but  it  was  agreed  that  it  should  be  placed  in  the 
hands  of  a  selectman  to  whom  A.  was  indebted, 
to  pfocnre  the  money  and  pay  his  own  demand 
and  a  debt  due  from  A.  to  the  town,  the  amount 
of  which  was  unascertained  at  the  time  of  the 
settlement.  While  the  check  was  in  the  hands 
of  the  selectman,  the  town  was  summoned  aa 
trustee  of  A.  Held,  that  the  delivery  of  the 
check  was  the  payment  of  the  debt  due  from  the 
town  to  A.,  and,  therefore, that  the  town  was  not 
chargeable.     Barnard  v.  Grftoes,  16  ib.  41. 

(e.)    Of  Trustee's  Right  of  Set-off, 

140.  The  trustee  has  a  right  to  set  off  from  the 
debt  which  he  owes  the  principal  any  demand 
which  he  might  set  off  in  any  of  the  modes  al- 
lowed either  by  statute  or  common  law,  or  in  any 
course  of  proceeding.  Smith  v.  Steams,  19  ib. 
20.  Boston  Type  Foundry  v.  Mortimer,  7  ib.  166. 
Hathaway  v.  Russell,  16  Mass.  473.  Lamb  v. 
Stone,  11  Pick.  527.  Picquet  v.  Swan,  4  Mason, 
443. 

141.  This  does  not  include  any  claims  for  un- 
liquidated damages  for  mere  torts.  Hathaway  v. 
RusseU,  16  Mass.  473. 

142.  Every  attachment,  by  this  process,  is  sub- 
ject to  whatever  lien  the  trustee  may  have  as 
bailiff,  fiustor,  or  creditor.  Burlingame  v.  Bell, 
ib.  318.     Men  v.  Megguire,  15  ib.  490. 

143.  Expenses  having  been  incurred  by  V.  and 
A.,  with  the  assent  of  H.,  in  defending  a  suit  in 
which  the  three  had  been  summoned,  as  trustees 
of  one,  on  account  of  property  assigrned  by  him 
to  them  Jointly,  in  a  subsequent  process  against 
V.  and  A.,  as  trustees  of  H.,  they  were,  allowed 
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to  let  off  those  expense!!.    OniU  ▼.  HoUrookf  11 
Pick.  101. 

144.  And  lo  of  commiMiont  for  their  eer- 
▼ices  as  trustees,  although  the  trust  is  not  deter- 
mined, ik. 

145.  But  a  trustee  cannot  retain,  out  of  funds 
in  his  hands,  a  sum  to  indemnify  himself  for  the 
general  expenses  of  suits  (as  counsel  fees^  in 
which  he  is  summoned.  AdAtuB  v.  Cordis^  8  ib. 
260.     GuiU  T.  Hdhrookj  11  ib.  101 

146.  Certain  underwriters  summoned  as  trus- 
tees, in  their  answers,  by  which  they  charged 
themseWes,  set  forth  a  usage  that,  when  the  as- 
sured property  is  aliened  and  the  policy  assigned 
to  the  purchasers,  if  the  assurers  do  not  assent, 
they  may  demand  the  premiums  of  the  assured, 
and  the  poHcy  is  discharged  from  the  time  of  the 
alienation;  but  if  the  a^^urers  assented  to  the 
assignment,  the  assignees  would  be  entitled  un- 
der the  policy,  as  if  uiey  had  been  ori^nally  the 
assured ;  that  it  is  the  iuTariable  practice  for  the 
assignees  to  secure  the  payment  of  the  premium 
by  giving  their  notes  to  the  assurers.  Held,  that, 
where  assurers  assented  to  such  an  assignment, 
they  could  not,  when  summoned  as  trustees,  set 
off  against  the  originally  assured  the  amount  of 
such  premium,  alUiough  no  notes  were  given  by 
such  assignee,  and  though  they  refused  to  pay 
the  same  when  demanded.  Cleveland  r.  Gap,  5 
Mass.  201. 

147.  Nor,  in  such  case,  can  they  deduct  any 
thing  on  account  of  a  lien  claimed  by  a  prirate 
insurance-office  keeper  for  premiums  claimed  by 
underwriters  who  assented  to  such  an  assign- 
ment, ib. 

148.  But  the  lien  in  behalf  of  those  who  did 
not  assent  must  be  allowed,  ib. 

149.  And  a  deduction  may  be  made,  on  account 
of  the  lien  of  such  office  keeper,  for  a  premium 
due,  on  a  risk  underwritten  by  C,  for  B.  to  meet 
a  payment  of  a  loss  underwritten,  in  his  office,  by 
A.  for  B.  ib. 

160.  The  drawee  of  a  bill  of  exchange,  drawn 
on  the  strength  of  a  shipment  of  goods,  which  did 
not  come  to  hand  until  after  protest  of  such  bill 
for  non-payment,  after  receiving  such  goods, 
called  on  the  indorsee,  who  had  presented  it, 
and  promised  that,  if  he  would  get  the  bill  back 
again  from  the  drawers,  that  he,  the  drawee, 
would  pay  it.  Held,  that,  this  promise  being  bind- 
ing, he  had  a  lien  on  the  goods  for  his  indemnity. 
GraTU  v.  Sbato,  16  ib.  341. 

151.  Under  the  branch  of  the  statute  authoriz- 
ing the  attachment  of  **  goods  "  in  the  hands  of 
the  trustee,  where  he  has  the  leffal  custody  of 
them,  but  not  under  any  particular  pledge,  and 
no  legal  lien  upon  them,  he  cannot  deduct  his 
own  debt  from  their  Talue.  To  secure  himself, 
he  must  attach  them,  like  any  other  creditor. 
Brewer  y.  Pitkin,  11  Pick.  296.  Allen  v.  Meg' 
guire,  15  Mass.  490.  Jaroia  t.  Rogers,  15  ih. 
389,  414. 

152.  As  to  **  credits,"  it  seems  the  construc- 
tion is  different.  Brewer  r,  FUkin,  11  Pick.  298, 
301.     Hathaway  y.  Russell,  16  Mass.  473,  476. 

153.  Where  a  part  only  of  several  joint  con- 
tractors, with  the  principal  defendant,  are  sum- 
moned as  trustees,  those  who  are  summoned  will 
be  allowed  the  benefit  of  all  such  set-offii  as  the 
other  co-contractors  are  entitled  to  against  the 
principal ;  but  not,  it  seems,  without  the  consent 
of  such  joint  '•ontractors.  Hathaway  y.  Russell, 
16  Mass.  47o.   See  Brewer  v.  Pitkin,  11  Pick.  298. 

154.  Whether  the  proportionate  share  of  any 
one  of  such  joint  contractors  may  be  set  off — 
quesre.    Hathaway  v.  RusseU^  16  Mass.  473. 


155.  Where  a  trustee  purchases  trust  property, 
and  the  cestui  que  trust  affirms  the  sale,  the  trus- 
tee is  entitled  to  an  allowance  for  money  paid 
and  services  rendered  in  making  the  sale.  Hay- 
ward  y.  EUis,  13  Pick.  272. 

156.  Where  the  assignee  of  an  insolvent  debtor 
was  served  with  a  trustee  process  at  the  suit  of 
a  creditor  of  the  assignor,  and  subsequently  the 
property  itself  was  attached  by  another  creditor, 
it  was  held,  that,  the  assignment  being  void,  the 
assignee  had  no  right  to  retain  possession  of  such 
property  to  respond  to  the  judgrment  on  the  trus- 
tee process.    PUot  v.  Brown,  16  Pick.  553. 

(f.)  0/ other  Matters. 

157.  Scire  facias  lies  against  one  adjudged 
trustee,  or  his  executor  or  administrator,  not- 
withstanding the  death  of  the  principal,  after 
judgment  against  him,  unless  his  estate  be  repre- 
sented  insolvent.  Patterson  v.  Patten,  15  Mass. 
473. 

158.  But  it  does  not  lie,  in  any  case,  until  an 
execution  has  issued,  and  has  been  returned  un- 
satisfied, ib. 

159.  Where  a  person  loses  his  debt,  by  the  re- 
fusal of  an  alleged  trustee  to  disclose,  in  his 
answers,  communications  made  to  him  by  other 
persons,  the  remedy  is  by  action  against  such 
trustee.     Howes  y.  Langton,  8  Pick.  67. 

160.  Where  the  assignee  of  the  defendant's 
property,  for  the  benefit  of  creditors,  is  sum- 
moned as  trustee,  the  plaintiff  is  not,  under 
statute  of  1817,  c.  148,  entitled  to  a  trial  by  jury, 
to  try  the  validity  of  the  assignment,  ib. 

1^.  An  officer  who  makes  a  direct  attachment 
of  goods,  in  the  hands  of  one  previously  sum- 
moned as  a  trustee,  by  re&son  of  the  possession 
of  such  goods,  takes  them  subject  to  the  lien 
created  by  such  summons  in  favor  of  the  trustee. 
Burlingame  v.  Beil,  16  Mass.  318,  322.  PlaU  y. 
Brown,  16  Pick.  553,  555. 

162.  Where  the  trustee  discloses  goods,  lands, 
and  choses  in  action,  in  his  hands,  the  court  will 
not  require  him  to  apply  the  lands  or  choses  in 
action  first,  in  order  to  leave  a  surplus  from  the 
attachable  property,  subject  to  the  trustee  pro- 
cess. Tucker  v.  Clisby,  12  Pick.  22.  Sanford  y. 
BHss,  ib.  116.  Lupton  v.  Cutter,  8  ib.  296.  Gore 
v.  Clisby,  ib.  555. 

163.  But  where  property,  both  real  estate  and 
(( goods,"  is  put  into  the  hainds  of  the  trustee  in 
such  a  way  that  the  conveyance  of  the  real  es- 
tate may  be  construed  an  actual  discharge,  pro 
tanto,  of  debts,  the  coort  will  order  the  y^ue  of 
such  estate  to  be  first  applied,  before  resort  is  had 
to  the  personal  estate.  Webb  v.  Peele,  7  Pick. 
247.  Gore  y.  Clisby,  8  ib.  555,  557.  Tucker  y. 
Clisby,  12  ib.  22.  BisseU  v.  Strong,  9  ib.  562, 
565. 

164.  Judgment  in  a  trustee  process  against  the 
defendant,  as  garnishee  of  the  plaintiff,  is  no  de- 
fence in  a  suit  for  the  debt,  if  the  plaintiff  in  tlie 
original  trustee  process  has,  by  his  neglect  to 
comply  with  the  local  \n,w,  put  his  judgment  in 
a  state  of  suspension,  so  that  an  execution  can 
no  longer  issue  upon  it,  and  it  cannot  be  reyived 
by  a  scire  facias.  Flower  y.  Parker,  3  Mason, 
247. 

165.  Where  the  defendant  is  defaulted  in  the 
common  pleas,  and  judgment  is  giyen  against  the 
trustee  on  his  answers,  he  may  appeal  to  the  su* 
preme  judicial  coart.  Richards  v.  Men,  8  Pick. 
405. 

166.  A  creditor  attaching  effects  by  the  trustee 
process  in  the  hands  of  an  assignee,  is  entitled 
to  payment,  in  preference  to  a  creditor  who  be- 
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eomes  a  party  to  the  asfligfiiment  after  such  at- 
tachment.    Ward  y.  Lamaon^  6  ib.  358. 

167.  Where  aBsignees  would  be  charged,  as 
traateea  of  a  debtor,  on  account  of  property  in- 
cluded in  the  assignment,  they  will,  in  like  man- 
ner, be  charged  on  account  of  any  moneys  in 
the  poBsewion  of  the  debtor,  collected  by  him, 
under  their  authority,  in  another  state,  ih, 

168.  Where  an  alleged  trustee  owes  the  prin- 
cipal defendant  money,  which  draws  interest, 
and  continues,  afler  the  service  of  the  writ  on 
him,  to  use  the  money  due,  he  is  chargeable  with 
interest  till  the  money  is  demanded  of  him  on 
the  execution  against  the  fund  in  his  hands ;  but 
where  interest  would  be  recoverable  only  as 
damages  for  breach  of  contract,  it  will  not  ac- 
crue during  the  pendency  of  the  trustee  proce«. 
Adams  y.  Cordia^  8  ib.  260. 

II.   In  Main€. 

169.  A  trustee  judgment  is  no  protection  to 
the  trustee  against  Die  claims  of  the  person 
whose  efiects  or  credits  were  in  his  hands,  unless 
it  has  been  satisfied.  Semblt.  Wist  y.  Hilton^  4 
Greenl.  435. 

170.  A  trustee  who  has  once  been  examined, 
and  charged  as  trustee  in  the  original  suit,  can- 
not be  again  examined  on  scire  facias^  even  to 
correct  an  error  in  the  judgment  upon  his  former 
disclosure.     Taylor  v.  Day,  7  ib.  129. 

171.  A  feme  sole,  being  summoned  as  trustee 
in  a  foreign  attachment,  took  husband  pendente 
Ute,  and  afterwards  disclosed,  and  was  adjudged 
trustee.  On  scire  facias  brought  against  the 
husband  and  wife,  to  have  execution  de  bonis 
proprOSf  they  pleaded  that,  at  the  time  when, 
&c.,  she  bad  no  goods,  effects,  or  credits,  of  the 
principal  in  her  hands ;  and,  on  general  demurrer, 
the  plea  was  held  bad.  Crockett  v.  Ross,  5  ib. 
443. 

172.  If  the  trustee,  in  a  foreigrn  attachment, 
discloses  an  assignment  of  the  debt  to  a  third 
person,  who  thereupon  is  made  a  party  to  the 
suit,  pursuant  to  the  statute  of  1821,  c.  61 ,  the 
trustee  is  bound  by  the  result  of  the  ulterior  liti- 
gation in  that  suit  between  the  creditor  and  the 
assignee,  in  the  same  manner  as  they  are,  though 
he  had  no  agency  in  making  up  the  issue.  Fuk 
T.  Weston^  ib.  410. 

173.  In  a  foreign  attachment  against  several 
trustees,  the  disclosures  cannot  be  taken  in  aid 
or  explanation  of  each  other ;  but  each  trustee  is 
to  be  held  liable,  or  discharged,  on  his  own  dis- 
closure only.     Rundlet  v.  Jordan,  3  ib.  47. 

174.  If  a  debtor  be  committed  in  execution, 
and  the  creditor  sue  out  a  foreign  attachment 
against  his  effects  supposed  to  be  in  the  hands  of 
the  person  summoned  as  trustee,  and  thereupon 
release  the  body  of  the  debtor  from  prison,  pur- 
suant to  the  statute  of  Massachusetts  of  1788, 
».  16,  §  4,  and  the  trustee  is  afterwards  dis- 
charged, having  no  effects  of  the  debtor,  yet  the 
foreign  attachment  may  still  be  prosecuted  to 
final  judgment  against  the  debtor ;  and  the  release 
of  his  body  is  no  discharge  of  the  debt,  but  he 
may  he  taken  again  in  execution  by  virtue  of  the 
judgment  in  the  foreign  attachment.  Ctitts  v. 
King,  1  ib.  158. 

175.  A  creditor,  whose  debt  is  secured  by  the 
pledge  of  goods  in  his  hands  of  greater  value 
than  the  amount  of  the  debt,  but  without  power 
to  sell,  cannot  be  holden  as  the  trustee  of  the 
debtor  for  the  surplus,  in  the  absence  of  any 
fraud.     Hotoard  v.  Card,  6  ib.  353. 

176.  Where  a  son  gave  to  his  father  a  bond  for 


the  payment  of  divers  sums  of  money,  and  the 
delivery  of  certain  quantities  of  provisions,  at 
fixed  times  in  each  year  during  his  father's  life, 
it  was  held,  that  he  could  not  be  charged  as  trus- 
Uh)  of  the  father  for  any  thing  not  then  actually 
payable ;  all  future  payments  being  contingent, 
depending  on  the  life  of  the  obligee.  SayiDard 
V.  Drew,  ib.  263. 

177.  Money  in  the  hands  of  an  attorney,  col- 
lected for  his  client,  is  subject  to  a  foreign  attach- 
ment, though  it  was  received  in  bank  bills,  and 
though  it  has  not  been  demanded  of  him.  Sta- 
pies  V.  Slavics,  4  ib.  532. 

178.  Where  one,  for  an  agreed  premium,  en- 
tered into  a  contract  with  the  payee  of  a  note 
to  guamnty  its  payment  at  maturity  by  the 
maker,  but  without  the  request  or  knowledfge  of 
the  latter ;  and  afterwards  the  maker,  being  in 
failing  circumstances,  but  still  ignorant  of^the 
guaranty,  was  induced  by  the  payee  to  convey 
property  to  the  guarantor,  as  a  friend,  in  order 
to  make  provision  for  the  payment  of  the  note  ; 
it  was  hoiden,  that  the  latter  could  not  retain 
this  property  against  a  foreign  attachment,  the 
guaranty  having  created  no  contract  between 
him  and  the  maker  of  the  note,  and  the  convey- 
ance of  the  property  being  without  considera- 
tion.    Knight  V.  Gorham,  ib.  492. 

179.  A  note  deposited  in  another's  hands,  and 
not  collected,  is  not  the  subject  of  a  foreign 
attachment,  even  though  a  judgment  has  been 
recovered  on  it  in  the  name  of  the  trustee.  Rund" 
let  V.  Jordan,  3  ib.  47. 

180.  Only  goods  deposited,  or  a  debt  due  and 
not  contingent,  can  be  the  subjects  of  this  statu- 
tory process,  ib. 

181.  The  fact  of  issue  being  joined  in  an  ac- 
tion pending  will  not,  ^er  se,  prevent  the  de- 
fendant's being  summoned,  as  the  trustee  of  the 
plaintiff,  in  a  process  of  foreign  attachment. 
He  should,  however,  have  an  opportunity,  in  the 
first  suit,  of  availing  himself  of  the  commence- 
ment and  pendency  of  the  trustee  suit.  Smith 
v.  Barker,  1  Fairf.  458. 

182.  T.  sued  M.  in  a  process  of  foreign  attach- 
ment, and  summoned  H.  as  his  trustee,  against 
both  of  whom  he  recovered  judgment,  the  lat- 
ter upon  disclosure.  No  execution  issued,  the 
trustee  promising  to  pay  upon  that  condition. 
About  three  years  afterwards,  the  note  upon 
which  H.  was  adjudged  the  trustee  of  M.,  being 
a  note  not  negotiable,  was  sued  in  the  name  of 
M.  for  the  benefit  of  another,  to  whom  it  had  been 
bona  fide  assigned.  Afler  the  commencement  of 
this  suit,  H.  gave  his  note  to  T.  for  the  amount 
of  his  (T.'s)  judgment.  Held,  that  the  trustee 
judgment  was  a  bar  to  the  action  on  the  note,  as 
well  before  as  afler  a  satisfaction ;  and  that  T. 
was  a  competent  witness  for  H.  in  the  suit  against 
the  latter.     Matthews  v.  Houghton,  2  ib.  377. 

183.  A  gave  a  note  not  negotiable  to  B,  and  was 
then  summoned  as  his  trustee  in  a  process  of  for- 
eign attachment.  A  disclosed  that,  since  the  ser- 
vice of  the  writ,  C  had  informed  him  that  the 
note  was  his  property,  and  that  B  acted  as  his 
agent  in  taking  it.  But  C  having  exhibited  no 
evidence  that  the  note  was  his,  the  trustee  did 
not  add  that  he  believed  said  statement  to  be 
true,  or  his  belief  that  the  property  was  C*s,  and 
he  was  thereupon  charged,  and  afterwards  satis- 
fied the  judgment.  In  a  suit  against  him  on  the 
note  in  the  name  of  B,  for  the  benefit  of  C,  it  was 
held,  that  these  facts  constituted  a  good  defence. 
Wentworth  v.  WeymotUh,  ib.  446. 

184.  The  14th  section  of  the  statute  concern 
ing  foreign  attachments,  c.  61,  in  which  pvo* 
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▼iflion  is  made  for  enforcing  the  attachment 
againct  the  estate  of  the  trustee,  if  he  die  either 
before  or  aAer  his  examination,  is  not  limited  to 
cases  where,  at  the  death  of  the  trustee,  judg- 
ment had  not  been  rendered  against  the  principal 
defendant.     Todd  ▼.  Darling,  2  Fairf.  34. 

185.  Scire  faeiaSy  against  one  who  has  been 
charged  as  trustee  in  a  process  of  foreira  attach- 
ment, is  not  a  new  suit,  but  is  an  incident  to,  or 
a  part  and  continuation  of,  the  original  process. 
jSdamt  V.  Rtnoe,  ib.  89.     Todd  v.  Darling,  ib  34. 

186.  An  administrator  is  not  chargeable,  as 
a  trustee,  in  a  process  of  foreign  attachment 
brought  to  recover  a  debt  due  from  a  creditor 
of  the  intestate,  though  the  effects  in  the  admin- 
istrator's hands  be  the  proceeds  of  a  sale  of  the 
real  estate  by  consent  of  heirs,  but  without  a 
license  from  the  judge  of  probate.  Waite  v.  Os- 
home,  ib.  185. 

187.  One  summoned  as  trustee  in  a  process  of 
foreign  attachment  is  **  a  defendant "  within  the 
meaning  of  the  statute  of  1827,  c.  359,  which 
provides  that  where  there  are  two  or  more  de- 
fendants, living  in  different  counties,  a  justice 
suit  maj  be  maintained  against  them  all  in  the 
county  in  which  either  defendant  lives.  Boyn- 
ton  V.  Fly,  3  ib.  17. 

188.  A  judgment  of  a  justice  of  the  peace 
against  one  summoned  as  trustee  under  a  process 
of  foreign  attachment,  in  a  case  within  his  ju- 
risdiction, though  erroneous,  cannot  be  avoided 
coUaterallv,  but  may  be  enforced  until  reversed 
o^  writ  of  error,  ib, 

189.  A,  having  a  olatm  against  another,  as- 
signed it  to  B,  U,  and  D,  his  creditors  and  at- 
torneys, to  pay  them  for  their  services  in  a  cer- 
tain suit  then  pending,  the  overplus  to  be  paid 
to  A.  The  amount  of  the  claim  was  afterward 
received  by  B,  when  he  was  summoned  in  a  pro- 
cess of  foreign  attachment  as  the  trustee  of  A. 
Held,  thftt  it  was  not  necessarv  that  C  and  D 
should  also  have  been  summoned  jointlv  with  B; 
that,  in  addition  to  the  demand  which  the  ustitM- 
ment  was  intended  to  secure,  B  migfit  set  off  a 
claim  which  he  had  against  the  pr-inoipat  for  ser- 
vices other  than  those  rendered  in  the  suit  alore- 
said ;  that  he  could  return  for  C  and  D,  also, 
enough  to  satisfy  their  claim  for  services  ia  that 
suit ;  but  not  to  pay  a  note  against  A,  held  by 
them,  growing  out  of  other  transactieaa.  Jlientu- 
facturen  Bank  v.  Osgood,  ib.  117. 

III.    In  JWio  Hampshire.  ■ 

190.  Where  there  are  several  joint  debtors, 
they  must  all  be  joined  as  trustees  m  the  trustee 
process.  Rix,  v.  ElUot,  1  N.  Hamp.  184.  Hudr 
son  V.  Hunt,  5  ib.  538. 

191.  Where  A,  with  a  view  to  defraud  his 
creditors,  conveys  goods  to  B,  but  B  bona  fids 
pays,  or  assumes  to  pay,  on  account  of  the  goods, 
debts  of  A  to  the  full  value  of  the  goods,  S  can- 
not aflerwards  be  held  as  the  trustee  of  A.  Hui' 
skins  V.  Snragus,  4  ib.  469. 

192.  where  a  trustee  haa  answered,  and  the 
cause  is  continued,  and  the  trustee  dies  before 
judgment  is  rendered,  judgment  maybe  rendered 
agamst  the  trustee  as  of  the  term  when  he  an- 
swered.    HoU  V.  Harvsy,  3  ib.  61. 

193.  No  person  is  to  be  charged  as  trustee  for 
•hoses  in  action  deposited  in  his  hands.  SUms  v. 
Dtan,  5  ib.  502. 

194.  A  person  cannot  be  charged  as  trustee  on 
accpunt  of  a  supposed  debt,  if  the  debt  is  con- 
tingent. Nor,  on  account  of  goods,  dsc.,  in  his 
haiidS|  imless  they  are  the  subject  of  atlaohment. 


or  are  so  situated  that  an  action  would  lit  fra 
them  in  favor  of  the  principal.  Haven  v.  Wemi- 
worth,  2  ib.  93. 

195.  Where  an  estate  has  been  represented  in 
solvent,  and  the  judge  of  probate  has,  by  decree, 
ordered  the  administrator  to  pay  a  certain  sum  to 
a  creditor  whose  claim  had  been  allowed  by  tke 
commissioners,  the  administrator  was  adjudged 
to  be  chargeable  as  trustee  of  the  creditor.  Adaans 
V.  Barren,  2  ib.  374. 

196.  A  person  who  is  to  pay  a  legacy  under  a 
will  is  chargeable,  as  trustee  of  the  legatee, 
whenever  an  action  can  be  maintained  by  sach 
legatee  for  the  legacy.     Piper  v.  Piper,  2  ib.  439. 

197.  A  person  not  an  inhalMtant  of  the  state 
cannot  be  held  to  answer  as  trustee,  unless  he 
have  goods  of  the  principal  in  his  hands  in  that 
state,  or  has  contracted  to  pay  money  or  deliver 

5oods  to  the  principal  at  some  place  in  that  state. 
ones  V.  Winchester,  6  ib.  497. 

198.  The  vendee  of  certain  real  and  personal 
estate,  purchased  under  circumstances  showing 
the  sale  fraudulent  as  to  creditors,  gave  notes  fat 
neat  stock,  U>  the  amount  of  the  purchase,  and,  at 
the  request  of  the  vendor,  made  them  payable  to  a 
third  person,  or  order,  it  being  understood  that  the 
vendor  was  to  receive  the  stock  when  the  notes  be- 
came due.  The  vendee,  having  been  summoaed 
as  trustee  of  the  vendor,  disclosed  these  ciicum- 
stances,  and,  the  notes  being  then  overdue  and 
unpaid,  the  court  directed  a  rule  to  be  served 
upon  the  nominal  payee,  to  show  cause  why  Uie 
vendee  should  not  l!e  charged  as  trustee  of  the 
vendor.  The  payee,  upon  the  service  of  the  rule, 
certified  that  he  had  no  interest  or  claim  in  tike 
notes.  Held,  that  the  vendee,  under  these  cir- 
cumstances, was  liable  as  trustee  of  the  vendor. 
Green  v.  Dimghiy,  6  ib.  573. 

199.  Where  the  person  summoned  as  trustee 
had  contracted  with  the  principal  to  sell  aad 
convey  to  him  a  tract  of  land  for  $450,  and  the 
principal  paid  to  the  tn^stee  $890,  .and  it  was 
agreed  that  he  should  go  into  possession,  and,  if 
he  failed  to  complete  the  payment  of  the  pur- 
chase money,  &ould  retain  poesession  until 
what  he  had  paid  should  be  refunded  by  the  troe- 
tee,  it  was  held,  that  the  trustee,  before  he  en- 
tered into  the  land,  was  not  holden  as  trustee  for 
the  principal,  for  the  amount  he  had  received  of 
him.     Edgerly  v.  Sanborn,  ib.  397. 

200.  Nor  could  the  entry  of  creditors  of  the 
principal,  in  such  a  case,  under  extents  npoa 
their  executions,  while  the  principal  was  thus  in 
possession  of  the  land,  make  the  trustee  liable  to 
refund  to  the  principal,  although,  upon  the  pay- 
ment to  him  by  such  creditors  of  that  part  of  the 
$450  which  remained  unpaid,  he  released  to 
them  all  his  right  in  the  land.  ib. 

201.  The  avails  of  goods,  effects,  and  credits, 
assigned  for  the  benefit  of  creditors,  may  be  at- 
tached in  the  hands  of  the  assignee  by  the  true- 
tee  process,  aad  the  plaintiff  will  be  entitled  to 
recover  any  surplus  which  may  remain  over  and 
above  the  amount  of  the  debts  of  those  creditors 
who  had  become  parties  to  the  assagaaieat  be- 
fore the  service  of  the  process  on  the  aesignee. 
Leeds  v.  Sayward,  ib.  83. 

202.  The  guardian  of  an  insane  person  cannot 
be  adjudged  trustee  of  his  ward  until  his  ac- 
counts have  been  adjusted  in  the  probate  court, 
and  a  balance  found  in  his  hanids.  Davis  v. 
Drew,  ib.  399. 

203.  Wherever  the  ]daintiff,  in  a  process  of 
foreign  attachment,  elects  to  try  the  question, 
whether  chargeable  or  not,  by  a  jury,  the  trustee 
is  entitled  to  a  specification  of  the  gronnds  cm 
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which  the  plaintiff  will  attempt  to  charge  him. 
Wright  y.  Bosworth^  5  N.  Hamp.  400. 

204.  A  eheriff  may  he  charged  as  the  trustee 
of  one  for  whom  he  has  collected  money  npon 
an  execution,  although  the  money  has  never  been 
demanded  of  him.     Woodbridge  v.  Morse^  ib.  519. 

205.  No  person  can  be  adjudged  as  trustee 
on  account  of  goods  which  have  Men  pledged  to 
him  by  the  principal.     Hudson  ▼.  Hunt^  ib.  538. 

206.  A  partner,  with  the  assent  of  his  co-part- 
ners, and  without  any  fraudulent  intent,  pledged 
the  goods  of  the  firm  for  the  security  of  his  own 
individual  deht,  and  the  firm  immediately  after- 
wards failed.  It  was  held,  that  the  pledgee 
eould  not  be  adjudged  trustee  of  the  firm.  Whit- 
ii«yv.  Dean,  ib.  24H. 

807.  6.  ffave  to  P.  an  obligation  to  deliver  to 
the  latter  the  promissory  note  of  a  third  person, 
for  a  certain  sum,  within  60  days.  Before  the 
expiration  of  that  time,  O.  was  summoned  as  the 
trustee  of  P.,  and  he  had  the  note  ready  to  be 
delivered  according  to  contract.  It  was  held, 
that  6.  could  not  be  holden  as  the  trustee  of  P. 
A*  H,  I.  F.  Company  y.Plaitj  ib.  193. 

208.  A  debtor  of  a  foreign  bankrupt,  in  this 
country,  is  liable,  as  trustee  of  the  foreign  bank- 
rupt, in  a  trustee  process  insUtuied  by  a  creditor 
also  residing  in  this  country.  Sanders  v.  Williams, 
ib.  213. 

209.  Under  the  sUtute  of  July  2,  1825,  towns 
are  liable  as  trustees.     Whidden  v.  Drake^  ib.  13. 

210.  The  person  summoned  as  trustee  cannot 
be  adjudged  chargeable  for  a  debt,  for  the  recov- 
ery of  which  an  action,  commenced  before  the 
service  of  the  trustee  process  upon  him,  is  pend- 
ing between  the  principal  and  himself.  £iim- 
kam  V.  Folsom,  ib.  566. 

211.  A  person  summoned  as  trustee  disclosed, 
in  his  answer,  that  he  was  requested  by  the  prin- 
cipal  defendant  to  take  her  draught  on  her  brother, 
and  transmit  it  to  him,  and  apply  the  money, 
when  received,  to  pay  off  a  mortgage  on  land  of 
her  brother,  expressly  declaring  that  she  nor  her 
husband  was  to  have  any  control  over  the  money, 
but  that  her  brother  was  willing  to  send  the 
money  to  pay  off  the  mortgage,  if  he  could  be 
assured  that  the  money  would  be  applied  for  that 
purpose,  and  that  this  method  of  accomplishing 
the  object  was  adopted.  Held,  that  such  per- 
son was  not  trustee  of  the  defendant.  Wright 
V.  Foard,  ib.  178. 

2t2.  Where  a  person  is  summoned  as  trustee 
of  a  firm,  he  may  be  charged,  if  he  have  in  his 
hands  any  goods  belonging  to  any  one  of  the 
firm.     Stone  v.  Doan,  ib.  50». 

213.  A  person  who  has  given  a  negotiable  note 
to  another  cannot  be  charged  as  trustee  of  that 
other,  on  account  of  such  note.  If,  however, 
such  note  has  been  deposited  by  the  principal  in 
the  hands  of  the  trustee,  the  trustee  may  be 
charged  for  the  amount  of  it.  ih. 


TURNPIKE. 

1.  A  turnpike  road  is  a  public  highway.  Csm- 
monwealtk  v.  Wilkinson,  16  Pick.  175. 

2.  If  a  turnpike  company  accept  the  charter 
of  incorporation,  make  the  road,  and  receive  the 
toll  of  passengers,  they  become  bound  to  repair 
the  road.     Tumj>Ute  Co.  v.  Sear^,  7  Conn.  86. 

3.  Neither  a  turnpike  company  nor  its  sub- 
scribers can  forfeit  their  shares,  unless  the  act 
of  incorporation  expressly  authoriia  it  TVm* 
pike  Co.  V.  ImUf,  1  South.  285. 
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4.  Travellers  on  turnpike  roads  are  liable  for 
toll,  though  they  avoid  the  gates.  Fitch  v.  LofA- 
rop,  2  Root,  524. 

5.  Shares  in  a  turnpike  company  are  real 
estate,  notwithstanding  the  right  of  taking  toll  is 
limited,  by  their  grant,  to  the  reimbursement  of 
expenses,  and  interest ;  and  a  married  woman  can« 
not,  therefore,  dispose  of  them  by  will.  Welles 
V.  Cotoles,  2  Conn.  567. 

6.  An  act  of  the  legislature  created  a  turnpike 
corporation,  and  authorized  the  takiner  of  certain 
toll,  with  a  proviso,  that  no  toll  should  be  taken 
until  a  certain  sum  had  been  expended  on  the 
road.  After  the  road  was  made,  and  a  gate 
erected,  another  act  of  the  legislature  authonxed 
the  corporation  to  take  certain  tolls  at  the  gate 
thus  erected.  It  was  held,  that,  afWr  this,  the 
corporation  might  take  toll  at  the  gate,  whether 
the  sum  mentioned  in  the  first  act  had  been  ex- 
pended upon  the  road  or  not.  Bridge  y.  War'* 
ren,  6  N.  Hamp.  154. 

7.  A  turnpike  charter  provided  that  nothing  in 
the  act  should  entitle  the  corporation  to  demand 
toll  of  any  person  who  should  be  passing  **  with 
his  horse  or  carriage  to  or  from  public  worship, 
or  with  his  horse,  team,  or  cattle,  or  on  foot,  to 
or  from  any  mill,  or  on  the  common  and  ordinary 
business  of  family  concerns,  within  the  same 
town."  It  was  held,  that  an  individual  passing 
to  another  town,  from  that  in  which  he  resided^ 
in  order  to  purchase  lumber  for  his  own  use,  it 
not  appearing  that  he  went  to  a  mill,  was  not 
within  the  exception*  Proprietors  v.  Taylar,  6 
N.  Hamp.  499. 

8.  Where  a  turnpike  corporation  was  created 
aOer  the  enactment  of  the  statute  of  1804,  c.  125, 
held,  that  the  legislature  must  be  presumed  to 
have  previously  appointed  a  committee  to  view 
the  route,  or  the  act  of  incorporation  must  be 
considered  a  repeal  pro  taiUo  or  the  provision  re- 
quiring such  a  committee.  Fales  v.  Whiting,  7 
Pick.  225. 

9.  Where  a  turnpike  road  has  not  been  lawfbl* 
ly  laid  out,  the  acceptance,  by  the  court  of  com* 
mon  pleas,  of  the  report  of  a  committee,  stating 
that  the  road  is  well  made,  and  fixing  the  plaoo 
for  the  toll  fate,  will  be  of  no  efficacy  to  estab- 
lish the  roacT.  ih. 

10.  If  a  turnpike  road  has  not  been  lawftally 
laid  out,  the  allowance  of  it  by  the  common  pleas, 
and  the  existence  of  it  as  a  tompike  roaid,  da 
facto,  for  nearly  20  yean,  give  no  right  to  de- 
mand toll.  ih. 

11.  Where  a  committee  reported  to  the  court 
of  sessions,  stating  that  they  were  appointed  by 
the  legislature,  and  had  laid  out  a  turnpike  road, 
but  there  was  no  evidence  of  their  appointment, 
and  the  report  was  not  under  their  seals,  and  did 
not  state  that  notice  was  given  to  those  interest- 
ed, nor  through  whose  lands  the  road  passed,  and 
the  same  three  persons,  as  part  of  a  committee  ap 
pointed  by  the  court  of  sessions,  with  power  only 
to  estimate  the  damages  sustained  by  mdividuals 
through  whose  lands  the  road  passed,  made  a 
report  of  such  damages,  held,  that  the  road  was 
not  laid  out  according  to  law,  and  that  the  pro- 
ceedings were  a  nullity,  ih. 

12.  Where  a  bridm,  upon  a  turnpike  road,  be^ 
comes  unsafe  from  toe  gradual  decay  of  the  tim* 
hers,  and  the  danger  is  not  open  and  visible,  the 
ownen  of  the  road  are  responsible  for  the  su^ 
ficiency  of  the  bridge  so  long  as  they  continue 
to  take  toll  and  keep  the  road  open  to  the  public, 
although  notice  is  given,  to  those  who  pass,  that 
there  is  danger.  Randall  v.  Proprietors  of 
Cheshirs  T^armpike,  6  N.  Hamp.  147. 
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13.  In  an  aotion  agmtntt  a  turnpike  corporation 
for  damage  done  to  merchandise  through  the  in- 
sufficiency of  a  bridge,  and  which  was  more  than 
60  feet  from  one  abutment  to  another,  the  driver 
of  the  wagon  containing  the  merchandise,  which 
weighed  more  than  4&00,  testified  that  he  did  not 
inform  any  toll  gatherer  that  his  load  weighed 
more  than  4500 ;  that  he -frequently  drove  Icuided 
wagons  over  the  road  which  usually  exceeded 
that  weight,  but  that  he  never  informed  any  toll 
gatherer  of  it,  not  having  been  inquired  of  as  to 
Iha  weiffht.  It  was  held,  that  the  evidence  would 
not  authoriie  the  jury  to  infer  the  consent  of  <i 
toll  gatherer  to  his  passing  over  the  bridge  which 
is  required  by  the  Massachusetts  statute  of  1813, 
a.  160,  in  such  case,  in  order  to  render  the  corpo- 
ration liable.  Powuroyy.MmssackuseUs  TVint/nice, 
10  Pick.  35. 

14.  A  turnpike  company  are  not  bound  to  re- 
pair a  bridge  on  the  line  of  their  road,  not  in- 
cluded in  the  parts  completed  and  licensed.  JVeio 
J$rsey  v.  Morris  JkmjnkB  Co.  1  South.  165. 

15.  In  an  action  against  a  turnpike  company 
ibr  the  value  of  a  horse  killed  by  the  fall  of  a 
bridge  on  the  road,  it  was  held,  that  the  defend- 
ants were  bound  to  bestow  ordinary  care  and 
diligence  m  the  construction  of  their  bridges, 
but  Mie  not  responsible  for  accidents  which  do 
not  arise  from  their  neglect,  or  want  of  such 
Offdtnary  care  and  skill.  Townstrnd  v.  3u»quO' 
kanmak  I\umpike  Co.  6  Johns.  90. 

16.  In  an  action  against  a  turnpike  company 
to  recover  damages  for  an  injury  sustained  by 
the  plaintiff  through  the  defects  of  the  road,  it 
was  alleged  that  the  defendants*  road  was  out  of 
repair,  and  that  this  caused  the  carriage  of  a 
third  person  to  be  driven  upon  the  plamtiff's, 
whereby  he  sustained  the  ii\jurv.  It  was  held, 
that  the  defendants  were  responsible  for  the  plain- 
tiff's injury.  .  TumpHu  Co.  v.  Start,  7  Conn. 
86. 

17.  A  turnpike  company,  liable,  by  its  char- 
ter, to  nav  all  damages  from  neglect  of  a  bridge, 
M  not  liable  for  damages  sustained  by  one  wno 
overloads  the  bridge,  if  it  be  of  sufficient  ordinary 
strength.  Riekardson  v.  RouaiUm  I^mpike  Co. 
5  Verm.  580. 

18.  The  penalty  for  attempting  to  pass  any 
turnpike  gate  forcibly,  without  having  paid  the 
toll,  is  not  incurred  bjr  one  exempted  nom  toll 
by  his  business  at  the  time  of  passing,  though  he 
forcibly  pass  without  making  linown  his  exemp- 
tion. Green  Mountain  Turnpike  Co.  v.  Hem* 
minpoay,  2  Verm.  512. 

19.  An  act  of  incorporation  of  a  turnpike  com- 
pany, exempting  from  toll  persons  jroing  *'  in  the 
ordinary  domestic  business  of  family  concerns," 
does  not  iipply  to  one  carrying  materials  for  the 
repair  of  buUdings  on  his  mrm,  six  miles  distant 
from  his  pbuse  of  abode,  and  in  the  occupation  of 
a  tenant,  ik. 

20.  Where  persons,  passing  over  a  turnpike 
«*  to  and  from  a  blacksmith's  shop  to  which  he 
usually  resorte,^'  are  exempted  from  toll,  it  was 
held,  that,  to  be  entitled  to  the  exenpption,  the 
person  must  go  to  the  shop  for  the  express  pur- 
pose of  having  work  done  there.  The  principal 
object  of  travelling  must  be  to  have  work  done 
at  the  shop.  StraUou  v.  Herriek^  9  Johns.  356. 
StraiUm  v.  Hukbel,  ib.  357. 

21.  A  person  ^oing  to  pay  for  work  formerly 
done  in  the  shop  is  not  exempt.  Stration  v.  Her- 
riek,  ib.  366.  So  a  person  stopping,  on  his  return 
from  market,  to  have  work  done  at  the  shop,  is 
not  exempt.     Stratum  v.  Buhbel,  ib.  357. 

22.  Where  a  turnpike  act  exesapted  from  the 


payment  of  toll  persons  going  to,  or  retiiniiBg 
from,  a  mill,  with  grain  or  flour  for  their  faintly 
use,  the  exemption  was  held  not  to  apply  to  t 
wagon,  ffoing  through  the  turnpike  gate,  loaded 
with  other  articles,  and  some  grain  or  flour. 
Bate*  V.  Sutkorland,  15  ib.  510. 

23.  Where  a  turnpike  company  pledged  their 
income  and  tolls  of  the  road  to  a  person,  to  reim- 
burse money  advanced  by  him,  held,  that  the 
possession  of  the  gates,  dec.,  was  still,  in  jndg 
ment  of  law,  in  the  company,  who  might  mtia- 
toin  trespass  for  pulling  down  the  gates.  iVir- 
mers'  Turnpike  v.  Coventry,  10  Johns.  369. 

24.  Toll  gates  on  a  turnpike  road,  autboriied 
by  the  act  of  incorporation,  ma^  be  erected  so  u 
to  intersect  and  stop  an  old  highwav,  provided 
thev  are  in  the  places  designated  by  the  act, 
which  is  to  be  considered  as  so  far  controlling 
the  use  of  the  old  road.  ib. 

25.  Though  a  penalty  is  given,  by  the  turnpike 
act,  fbr  injuring  or  destroying  toll  gates,  yet  the 
company  may  bring  an  action  of  trespass  tt  com* 
mon  law  for  such  injury  to  their  property,  ih. 

26.  An  action  was  susteined,  against  t  tern- 
pike  company,  fbr  injury  to  the  land  of  a  private 
person,  in  consequence  of  the  company,  in  re- 
pairing their  road  so  as  to  prevent  the  e£^ts  of 
freshete,  turning  the  water  on  to  such  had. 
Bougkton  V.  Carter,  18  ib.  405. 

27.  A  turnpike  corporation  have  a  ngbt  to  re 
move  fences  or  other  encroachmente  upon  their 
road,  and  are  not  compelled  to  resort  to  a  remedj 
by  action.    Esteo  v.  Kelsev,  8  Wend.  555. 

28.  The  making  and  filing  of  the  map  of  the 
route  of  the  road,  which  is  required  by  law  (in 
New  York)  to  be  made  and  filed,  is  not  a  con- 
dition precedent  to  the  right  to  enter  upon  lands 
for  the  purpose  of  making  the  road ;  it  is  but  evi- 
dence of  the  route,  ik. 

29.  Nor  is  it  material,  that  the  commissionera 
appointed  to  lav  out  the  road  should  be  together 
at  the  time  of  their  certifying  the  map,  provided 
they  acted  together  in  the  designation  of  the 
route,  ib. 

30.  The  plaintiff  contracted  with  the  defend- 
ants, a  turnpike  company,  to  repair  their  road  in 
the  manner  apeoified,  and  to  keep  it  in  repair  to 
the  acceptence  of  the  directors,  in  consideration 
of  which  the  defendante  agreed  to  permit  the 
plaintiff  to  pass  their  gato  toll-free.  In  an  ac- 
tion on  such  contract,  it  was  held,  that  the  ac- 
ceptence of  the  road,  by  two  of  three  directora, 
was  sufficient ;  that  evidence,  on  the  part  of  the 
defendante,  that  the  road  was  out  of  repair,  and 
that  the  plaintiff  had  been  informed  thereof  b^ 
one  or  more  of  the  directors,  and  requested  to  re- 
pair it,  was  admissible,  althojigh  it  did  not  ap- 
pear that  the  directors  had  assembled  and  made 
an  adjudication  on  the  insufficiency  of  the  road, 
no  forma]  meeting  or  adjudication  being  necet- 
sary;  and  that  evidence,  on  the  part  of  the 
plaintiff,  that  the  rate-keeper  of  the  defendants 
had  permitted  the  plaintiff  to  pass  toll-free  for  a 
long  time  afler  the  making  of  the  road,  was  ad- 
missible, the  act  of  the  gate-keeper  being  the  act 
of  the  defendante,  and  tending  to  show  an  ac- 
qniescenoe,  on  the  part  of  the  defendante,  in  the 
right  claimed  by  the  pfuntiff.  Wadkama  v.  Ibiw 
pOU  Co.  10  Conn.  416. 

31.  The  charter  of  a  tnmpike  company  em- 
powered them  «*  to  erect  and  establish  a  toll  gate 
on  their  road,  in  the  meet  convenient  place,  to 
be  by  them  determined."  In  1796,  about  a  year 
alter,  thev  erected  and  esteblished  a  gate  at  a 
certain  place  on  the  southerly  portion  of  their 
road,  as  being  the  most  oonveniettt  spot    It 
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tAerwtrdfl  remoTed,  from  time  to  thne,  until  it 
wma  placed,  in  Noyember,  1831,  at  a  point  on  tlw 
northerly  portion  of  their  road.  In  May,  183S,  a 
new  companj  was  chartered,  whooe  road  inter- 
sected the  northerly  part  of  the  first-mentioned 
food,  below  the  east  looation  of  the  ffate.  In 
their  charter,  it  was  prorided,  that  the  first-men- 
tioned companj  **  should  not  thereafter  maintain 
a  gate  on  their  road  northerly  of  said  point  of 
intersection,*'  but  ^that  they  shoald  hare  the 
right,  at  all  times,  to  maintain  a  gate  on  their 
toad  at  any  place  southerly  of  said  point  of  in- 
tersection,  w^eably  to  the  terms  of  their  original 
oharter."  On  an  information,  in  the  nature  of  a 
quo  toarranto^  comj^aining  of  the  location  of  the 
gate,  in  Norember,  1831,  it  was  held,  that  the 
company  had  no  Tight,  by  the  terms  of  their 
charter,  to  make  the  location  complained  of,  their 
power  being  exhausted  by  the  first  exercise  of  it; 
that  they  had  not  such  right  by  yirtue  of  the  re- 
peated  removals  between  1796  and  1831,  and  the 
acquiescence  of  the  public  therein ;  and  that  they 
had  not  the  right  by  yirtue  of  the  act  of  1832. 
SUUe  y.  Tummke  Co.  10  Conn.  157. 

32.  The  cnarter  of  a  turnpike  company  au- 
thorized the  proprietors  to  erect  and  establfsh  on 
their  road  two  turnpike  gates,  for  the  collection 
of  tolls  between  certain  termtnt,  provided  sueh 
gates  should  be  established  or  affixed  within  nine 
miles  of  each  other.  The  gates  were  removed 
by  the  company,  from  the  points  at  which  they 
were  originally  placed,  to  other  points  on  the 
road,  from  a  quarter  to  half  a  mile  distant,  but 
Ao  road  intersected  the  turnpike  road  between 
those  points.  In  an  action  brought  by  the  com- 
pany for  tolls,  it  was  held,  that  the  power  given 
by  charter  of  locating  the  gates  was  exhausted 
when  that  power  was  once  exercised,  and,  con- 
sequently, the  company  had  no  power  subse- 
quently to  remove  the  gates  to  other  places; 
that  such  a  change  had  Men  efiected  ;  and  that 
the  company  had  therefore  no  right  to  collect 
tolls  at  the  removed  JFAtes,  and  could  not  recover. 
Tunijrikt  So€»^  v.  Hosmer,  12  Conn.  361. 

33.  A  turnpike  company,  incorporated  in  1799, 
were  authorized,  by  their  oharter,  to  erect  and 
keep  up  turnpike  gates  on  their  road.  In  1816, 
the  company  erected  a  ffste,  with  upright  posts, 
supporting  a  roof  12  feet  6  inches  ai>ove  the 
road,  which  was  the  usual  height  to  which  to 
erect  sueh  gates  when  the  charter  was  granted 
and  the  gate  established.  In  June,  1833,  the 
defendant  came  to  such  gate  with  a  load  of 
decks,  the  greatest  height  of  the  load  being  13 
feet  above  the  road,  and  higher  than  such  loads 
vsnally  are.  The  defendant  paid  the  toll,  and 
the  gate  wis  opened  in  the  usual  way ;  but,  not 
being  able  to  get  his  load  under  the  cross-beam 
and  roof,  the  defendant  forcibly  removed  them. 
In  an  action  of  trespass  by  the  company  for  this 
injury,  it  was  held,  that  the  company  had  rea- 
sonably exercised  their  right,  and  that  the  de- 
fendant was  liable.  .  Turnpike  Co,  v.  BoadUy^  11 
Conn.  464. 

34.  The  names  of  the  prosecutors  of  a  eoriuh 
fwri^  in  behalf  of  the  state,  against  a  turnpike 
eompany,  must  be  indorsed  upon  the  writ.  State 
T.  Rework  and  Pamjftom  Turnpike^  2  Penn.  537. 

35.  Where  an  act,  incorporating  a  turnpike 
company,  prescribes  a  penalty  aprainst  the  indi- 
Tidual  intrusted  with  the  repainng  of  the  road, 
and  a  method  of  recovering  the  penalty,  the  pre- 
scribed remedy  must  be  pursued,  and  the  com- 
pany is  not  criminally  liable.  COmmonweaUk  v. 
Turnpike  Co.  2  Virg.  Cas.  361. 

36.  The  lessees  3^  a  turnpike  are  liabk  to  suit 


by  their  lessors,  on  a  covenant  to  keep  the  road 
in  repair,  without  proof  of  the  responsibility  of 
the  lessors  to  the  state.  JouUt  v.  Lewis^i  Litt.  160. 

37.  In  such  suit,  the  measure  of  damages  is 
the  injury  sustained  by  the  public,  ih. 

38.  An  indictment,  under  §  4  of  the  Turnpike 
Inspectors'  Act,  must  charge  that  they  made  an 
order  for  repairs,  set  open  tne  gates,  and  directed 
them  to  be  kept  open  until  the  repairs  were  made, 
and  that  the  defendant  shut  them  without  permis- 
sion of  the  inspectors  or  two  judges  of  the  county 
court ;  and  the  order,  stating  what  repairs  the 
corporation  were  to  make,  should  be  set  forth.  * 
Stale  v.  Day,  3  Verm.  139. 

See  IiiDicTMXiiT. 

39.  A  turnpike  company,  whose  road  is  laid 
out  by  a  committee  of  the  supreme  court,  is  not 
responsible  for  its  deviating  from  the  route  de- 
scribed in  the  charter,  unless  it  were  done  by 
their  means.  A  neglect  to  keep  the  road  in  re- 
pair for  a  considerable  period  is  sofficient  cause 
for  forfeiture  of  the  charter.  So  of  placing  their 
toll  gate  in  an  unauthorized  place.  State  v.  Pas 
aumpsie  Turnpike  Co.  ib.  178. 

40.  The  Passumpsic  turnpike  act,  §  8,  exempts 
residents  within  eight  miles,  and  within  the  state 
generally,  whether  travelling  for  pleasure  or 
business,  driving  a  team,  themselves  or  by  their 
servants,  for  carriage  of  baggage  in  wagons  or 
passengers  in  a  coach  ;  but  the  exemption  is  per- 
sonal, and  not  transferable.  Passumpsic  Co,  v. 
Langdon^  6  ib.  546. 

41.  A  turnpike  company  may  bring  a  com- 
plaint  on  the  statute,  tit  29,  §  7,  against  a  town, 
for  repair  of  the  bridges  on  the  company's  road. 
Canaan  v.  Oreenmood^s  7\impike  Co.  1  Conn.  1. 

42.  The  true  construction  of  the  Connecticut 
statute,  tit.  166,  c  2,  §  3,  in  relation  to  turnpike 
companies,  is,  that  the  act  of  building  and  re- 
pairing  bridges  by  a  turnpike  company  is  a  prac- 
tical construction  of  their  own  grant  by  the  com- 
pany themselves,  and  a  waiver  <3'all  claim  against 
the  town.  If,  therefore,  the  eompany  build  the 
bridges,  claiming  them  to  belong  to  the  town, 
and  keep  up  their  claim  against  the  town,  the 
statute  does  not  apply  to  them.  t^. 

43.  A  turnpike  company,  chartered  in  1798, 
was  authorized  to  take  toll  of  6  cents  2  mills  on 
every  mail-stage,  and  of  25  cents  on  every  other 
stage.  In  1828,  P.  contracted  with  the  post- 
master-general to  carry  the  mails  over  the  road 
of  said  company,  and  did  so  carry  them.  In 
1829,  the  company  applied  to  the  legislature, 
without  notice  iu  ^.,  for  liberty  to  take  the  same 
toll  on  mail-stages  as  on  other  stages,  averring 
that  «a  mistake  was  evidently  made  in  the 
original  grant,  in  some  way,  in  regard  to  the 
sum  allowed  for  a  mail-stage,"  and  an  act  was 
passed,  giving  them  such  liberty.  In  1832,  on 
the  petition  of  P.,  the  legislature,  by  their  act, 
annulled  the  act  of  1829.  In  assumpsit,  by  the 
company  against  P.,  for  tolls  accruing  after  the 
act  of  1829,  at  the  rate  allowed  by  that  act,  it 
was  held,  Ist,  that  the  act  of  1820  was  not  void 
for  want  of  notice  to  P. ;  2d,  that  it  was  not  void 
by  reason  of  an  allegation  of  mistake  in  the  char- 
ter;  3d,  that  it  was  not  void  on  the  ground  of  a 
suppressio  vert ;  4th,  that  it  was  a  contract  with- 
in the  constitution  of  the  United  States,  art.  1 , 
§  10 ;  5th,  that  a  consideration  was  not  neces 
sary  to  render  the  grant  inviolable  ;  6th,  that,  if 
it  was,  this  was  but  a  modification  of  the  original 
grant,  and  not  without  consideration  ;  7th,  that 
It  was  therefore  unaffected  by  the  act  of  1832| 
and  that  the  plaintiffs  were  entitled  to  recover. 
Derhy  Turnpike  Co,  v.  Parks,  10  Conn.  522. 
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44.  A  Tehiele  on  Ibnr  wheels,  drawn  by  four 
lu>ne«,  coBstrueted  and  used  like  the  comnion 
stage-eoftch,  is  a  foQi-wheeled  '^pleasme  car- 
riage/* within  the  charter  of  the  Talcott  Moun- 
tain Turnpike  Companj,  and,  aa  aach,  la  aabject 
to  the  toll  of  25  centa  at  each  of  the  gates,  rum- 
pike  Co.  T.  Mnrskmll,  11  Conn.  185. 

45.  The  diatinctioii  between  pleasnie  carriages 
and  others,  in  the  charters  of  turnpike  companies 
in  Connecticut,  is,  that  the  former  are  designed 
and  used  for  Uie  transportation  of  persotu,  and 
the  latter  for  the  transportation  of  htrdenM.  ib. 

46.  A  one>horse  wsmu,  with  two  fuU-grown 
persons  in  the  same,  is  a  **  wagon,"  but  not  a 
*'  loaded  wagon,*'  within  the  charter  of  the  Hart- 
ford and  New  London  Turnpike  Company.  Mer- 
rick V.  PkelpM,  5  ib.  465. 

47.  The  mode  of  enforcing,  against  turnpike 
companies  in  New  York,  the  penalty  given  by 
statute  for  permitting  their  roads  to  be  out  of  re- 
pair, is  by  indictment,  and  not  by  a  civil  suit. 
People  V.  Goshen  Turnpike  Road^  1 1  Wend.  597. 

48.  The  power  of  a  turnpike  commisaioner  to 
order  a  toll  gate  open,  under  the  act  concerning 
turnpike  roads,  cannot  be  questioned  because  it 
does  not  appear  that  three  eommissiiMiers  were 
appointed  for  the  county.  Trowbridge  ▼.  Baker, 
1  Cow.  251. 

49.  After  a  turnpike  gate  haa  once  been  opened, 
by  order  of  the  commissioners  of  inspection,  be- 
cause the  road  is  out  of  repair,  it  cannot  be  shut, 
and  toll  demanded,  until  one  of  the  commissioners 
certifies  that  the  road  is  in  sufficient  repair.  And 
where  the  certificate  stated  that  the  road  was  still 
out  of  repair,  but  that  the  contractora  had  given 
assurances  that  it  ahonid  be  repaired,  and  di- 
rected the  keeper  to  open  the  gate,  and  he  did  so, 
and  demanded  and  received  toll,  held,  that  he 
was  liable  to  the  penalty  of  $10  under  the  16th 
section  of  the  act  relative  to  turnpike  companies, 
(1  R.  L.  236.)  Held,  also,  that  the  company  were 
not  responsible,  in  any  event,  on  account  of  the 
recovery,  and  therefore  a  stockholder  was  prop- 
erly allowed  to  serve  on  the  jury  who  tried  the 
cause.     Williams  v.  Smith,  6  ib.  166* 

50.  The  New  York  statute  of  1801,  establishing 
a  tumike  road  from  Cherry  Valley  to  the  Che- 
nango River,  gives  no  penalty  against  the  toll 
gatherer  for  taking  toll  from  persons  exempt  from 
the  payment  of  toll.  Jones  v.  Estis,  2  Johns. 
379. 

51 .  No  action  lies  against  a  toll  gatherer  for  the 
penalty,  under  the  13ui  section  of  the  New  York 
statute  of  sess.  25,  c.  98,  to  establish  a  turnpike 
from  Salisbury  to  the  Susquehannah,  for  detain- 
ing and  exacting  toll  from  a  person  exempted  by 
such  act  from  the  payment  of  toll.  The  section 
applies  only  to  the  hindering  or  detaining  travel- 
lers obliged  to  pay  toll,  and  the  taking  more  than 
the  established  rate  of  toll.  Conklin  v.  EUing, 
ib.  410. 

52.  The  remedv,  in  such  case,  of  a  person  ex- 
empted from  paymg  toll,  is  not  under  the  stat- 
ute, ib, 

53.  Under  the  New  York  act  of  sess.  32,  c.  189, 
relative  to  the  Mohawk  Turnpike  and  Bridge 
Company,  the  corporation  cannot  exact  more 
than  half-toll,  for  crossing  the  bridge  at  Schenec- 
tady with  a  wagon  and  two  horses,  &c.,  from  the 
inhabitants  of  that  city,  or  from  persons  going  to 
or  from  mills,  &c.  The  discretion  given  to  them 
to  zhitigate  the  rate  of  tolls,  in  such  cases,  is  to 
be  exercised  only  in  reducing  them  below  one 
half.  Hearsey  v.  Pruyny  7  ib.  179.  The  words, 
**  going  to  and  from  mills,"  apply  to  saw  ipilUas 
well  as  grist  mills,  iff. 


54.  The  privilege  granted  io  such  inhsbilaoU 
going  to  market  with  the  produce  of  their  ftnns, 
and  returning,  and  paying  only  half-toll,  is  per 
sonal,  and  w  waived  if  the  person  carriea  or 
brings  back  the  goods  of  others  from  the  place 
of  market,  or  goods,  part  of  which  are  his  and 
part  belonging  to  others.     Hearsey  v.  Boyd,  ib. 

56.  The  New  York  act  of  sess.  31,  c.  213,  ex- 
empts a  person  fit>m  paying  toll  on  the  first  Great 
Western  Turnpike,  while  **goingtoorretnniiJig 
from  any  grist  mill  to  which  he  usually  resorta," 
for  the  sole  purpose  of  having  grain  groand. 
Under  that  statute,  a  person  is  exempt  from  toll 
when  goin^  to  a  gnat  mill  in  another  town  than 
that  in  which  he  resides,  if  he  usually  ^oes  to 
such  mill  when  there  is  no  grinding  in  his  own 
town.     Chestney  v.  Coon,  8  ib.  150. 

56.  The  president  and  directors  of  the  Mohawk 
Turnpike  Company  are  personally  liable  to  poa- 
ishment,  aa  for  a  misdemeanor,  for  neglecting  to 
keep  tlie  road  in  repair;  and  the  ofience,  beiof 
persona],  is  punishable  by  fine  and  impriaoniDent. 
Kane  v.  People,  3  Wend.  363. 

57.  The  New  York  act,  incorporating  the  Co- 
lumbian Turnpike  Road  from  Hudson  to  the 
Massachusetts  line,  a  distance  of  about  20  milet, 
authorizes  the  company  to  erect  the  most  easterly 
turnpike  gate  on  the  road  <>  at  a  place  near  the 
Massachusetts  line,  as  the  president  and  directon 
should  direct  "  Held,  that  a  toll  gate,  erected 
at  a  place  two  miles  and  three  quarters  distant 
from  the  line,  was  not  placed  near  that  line, 
within  the  meaning  of  the  act ;  and  that  tfaere- 
fore  an  action  lay  against  the  toU  gatherer,  at  the 
suit  of  a  person  from  whom  he  has  demanded  and 
received  toll  at  such  gate,  to  recover  back  the 
money  so  unlawfully  demanded  and  received. 
Griffen  v.  House,  18  Johns.  397. 

58.  Under  the  MassachuKtts  statute  of  1804, 
providing  that  a  certain  toll  shall  be  paid  "  for 
each  coach,  chariot,  phaeton,  or  other  foor-wbeel 
spring  carriage  y"  it  was  held,  that  the  word 
'« coach  "  was  not  contooUed  by  the  worda  "  other 
four-wheel  spring  carriage."  JSl.  R.  Turnpike 
Corporation  v.  Frink,  15  rick.  443. 

59.  A  one-horse  wagon,  with  a  apring  sett  and 
panelled  aides,  used  only  for  the  carriage  of  per- 
sons, was  held  a  *•*'  pleasure  carriage,"  within  the 
meaning  of  the  11th  section  of  the  New  York  act, 
establishing  the  Seneca  Turnpike  CompanyiSDd 
liable  to  pay  toll.  Moss  v.  Moore,  18  Johns.  128. 
CoiiTRA,  Pardee  v.  Blanehard,  19  ib.  442. 

60.  Under  the  New  York  turnpike  act  (aess. 
25,  c.  113,  §  7)  imposing  a  fine  upon  a  peraon 
turning  off  of  a  turnpike,  with  intention  to  de- 
fraud Uie  company,  the  question  is  whether  he 
turned  off  bona  fide,  or  with  a  view  to  avoid  pay- 
ing toll.  Carmr  v.  Schoharie  Turnpike  Co.  18 
ib.  5o. 

61 .  If  he  tunu  off  at  a  place  more  than  half  a 
mile  from  the  gate,  it  is  turning  off  on  ^uod 
'*  adjacent "  to  the  gate,  within  the  meaning  of 
the  act.  ib. 

62.  According  to  the  true  construction  of  the 
10th  section  of  the  New  Yock  act,  incorporating 
the  Newburg  Turnpike  Company,  a  person  who 
owns  a  farm  on  the  west  side  of  the  toll  gate,  and 
also  another  on  the  east  side,  within  a  mile  there- 
of, is  exempted  from  toll,  on  passing  through  the 
gate  with  materials,  from  one  farm  to  the  other, 
for  building. and  improvements.  Jiewburg.Tum' 
pike  Co.  V.  Belknap,  17  ib.  33. 

63.  The  9th  section  of  the  New  York  actrelf 
tive  to  turnpikes  (1  N.  R.  L.  234, 1  R.  S.  587 
i  50)  does  not  inflict  a  penalty  where  toll  is  ds 
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ided  of  a  penon  entitled  to  an  exemption  from 
paying  it,  but  for  the  hindering  or  delaying  trav- 
ellers and  passengers  bound  to  pay  toll,  or  for 
taking  more  toll  than  the  law  allows.  JforwU  v. 
ComM,  16  ib.  73. 

64.  Where  a  turnpike  company,  by  an  act  of 
the  lejnslature,  were  empowered  to  make  a  road 
from  Troy  to  the  city  of  Hudson,  held,  that  the 
words  were  to  have  a  reasonable  construction  in 
reference  to  the  subject,  and  the  public  object  of 
the  grant,  which  was  to  have  a  good  road  to  the 
compact  part  of  the  city ;  and  that  the  road  did 
not  terminate  on  arriying  at  the  north  bounds  or 
charter  limits  of  the  city,  several  miles  from  the 
compact  parts  of  the  city.  Farmers  Turnpike  ▼. 
Coventry,  10  ib.  3H9. 

65.  Where  a  highway  has  been  laid  out  to  in- 
tersect a  turnpike  road,  and  terminate  at  the  line 
thereof,  a  gate,  placed  laterally  upon  the  turn- 
pike, at  the  end  of  the  highway,  is  not  an  ob- 
struction to  the  highway,  within  the  meaning  of 
the  New  Jersey  act  incorporating  the  Trenton 
and  New  Brunswick  Turnpike  Company.  Jiyres 
T.  Thirytpike  Company,  4  Halst.  33. 

66.  The  fact  that  a  post,  which  is  at  the  end 
of  a  fence,  extending  from  the  gate  so  as  to  pre- 
vent carriages  passing  from  the  highway  to  the 
turnpike  road,  stands  on  the  highway,  can  furnish 
no  defence  in  an  action  by  the  turnpike  company 
to  recover  tolls,  ib. 


67.  The  penalty  given  in  the  New  Jersey  turn- 
pike acts  against  toU  gatherers,  for  delaying  or 
hindering  travellers,  or  receiving  more  toll  Ihan 
is  allowed  by  the  act,  does  not  extend  to  cases 
where  persons  are  wholly  exempt  from  paying 
toll  by  reason  of  passing  to  or  from  their  common 
business,  but  they  are  left  to  their  common-law 
remedy.    Evans  v.  Jfeufkirk,  2  Penn.  433. 

68.  In  New  Jersey,  the  order  of  a  judge,  for 
striking  a  jury  to  assess  damages  to  tlft^  owner* 
of  land  through  which  a  turnpike  passes,  need 
not  set  out  Uie  prior  proceedings.  Patterson 
fy  Hamlntrg  Turnpike  v.  Van  Orden,  ib.  534. 
The  application  for  the  jury  need  not  be  under 
seal.  ib. 

69.  If  a  jury,  struck  to  assess  damages  caused 
by  a  tarn  pike,  assess  damages  for  injuries  not 
enumerated  in  the  order,  the  land-owner  cannot 
take  advantage  of  error,  ib.  And  if  the  jary  be 
properly  empanelled  as  to  one  injury,  irregu* 
larities  as  to  others  will  not  vitiate  that  ver- 
dict, t^. 

70.  The  33d  section  of  the  Maryland  act  of 
1804,  c.  51,  incorporating  several  turnpike  com- 
panies, applies  only  to  those  persons  who  reside 
on  premises  which  lie  on  and  touch  the  road,  and 
are  within  three  miles  of  a  turnpike  gate.  Oio- 
ings  V.  Turnpike  Co.  5  Har.  A  J.  84. 

Vide  Corporation,  SJ5. 
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UNITED    STATES. 

1.  The  constitution  oomfinrs  on  the  government 
of  the  Union  the  powers  of  making  war  and  of 
making  treaties ;  consequently,  that  government 
has  the  power  of  acquiring  territory  by  conquest 
or  treaty.  Mmeriean  Ins,  Co.  v.  CanUr,  1  Pet. 
511. 

2.  The  United  States  have,  in  their  political  ca- 
pacity, a  right  to  enter  into  a  contract,  or  to  take 
a  bond  in  cases  not  previously  provided  by  law. 

.U.  States  V.  Tingey^  5  ib.  115. 

3.  An  act  of  congress  is  not  necessary  to  ena- 
ble the  United  States  to  sue.  It  can  sue  in  its 
own  name,  like  an  individual,  unless  a  different 
methocf  is  prescribed  by  law.  U.  States  v.  Bakery 
Paine,  156. 

4.  The  regulations  of  a  department  of  the 
government  m  settling  its  accounts  are  intended 
K»r  general  rules  in  3ke  transaoticms  of  its  busi- 
ness, but  are  subject  to  the  revision  of  a  court 
and  jury,  when  they  work  a  mani&st  injustice  to 
individuals.     U.  States  v.  M'CaU,  Gilpin,  563. 

5.  The  United  States  never  pay  costs.  U.  States 
V.  Barker,  2  Wheat.  395. 

6.  Where  one  of  two  sureties  in  a  joint  and 
several  bond  given  to  the  United  States  is  sued 
separately,  a  discharge  of  the  other  surety  by  the 

S resident,  under  the  provisions  of  the  act  of  March 
d,  1817,  cannot  be  given  in  evidence  under  a  plea 
of  payment.     V.  States  v.  BeaUie,  Gilpin,  92. 

7.  The  act  of  congress  of  March  3d,  1817, 
merely  releases  the  person  of  a  debtor,  but  does 
not  anect  the  debt.  tb. 

8.  The  act  of  March  3d,  1797,  c.  74,  was  in- 
tended to  liquidate  and  adjust  all  accounts  be- 
»ween  the  United  States  and  its  debtors,  and  to 


require  a  judgment  for  such  sum  only  as  a 
defendant,  in  equity  and  justice,  should  be  proved 
to  owe  to  the  United  States.  U.  States  v.  WiUans, 
6  Wheat.  135. 

9.  The  United  SUtes  have,  by  the  acts  of  1797 
and  1799  on  the  subject,  a  right  of  preference 
over  even  judgment  creditors.  Thelusson  v. 
Smitk,  2  ib.  396. 

10.  The  word  <*  insolvency,"  mentioned  in  the 
act  of  1790,  c.  35,  §  45,  and  repeated  in  the  acts 
of  1797,  c.  74,  §  5,  and  of  1799,  c.  128,  §  65, 
means  a  legal  insolvency,  and  whenever  it  oc* 
curs,  the  ri^t  of  preference  arises  to  the  United 
States,  as  well  as  in  the  other  specified  cases  to 
which  the  acts  of  1797  and  1799  have  extended 
the  cases  of  insolvency,  ib. 

11.  The  priority  of  the  United  States  under 
the  aUtnte  of  1799,  c.  128,  §  65,  is  a  right  of 
prior  payment  out  of  the  effects  of  a  debtor,  but 
will  not  divest  a  specific  lien.  Canard  Vi  Mantie 
Ins.  Co.  1  Pet.  386. 

12.  The  priority  of  the  United  States  gives  no 
lien  on  property  under  execution  when  it  was 
sold.     U.  States  v.  Jtieckanies  Bank,  Gilpin,  51. 

13.  The  United  States  are  not  entitled  to  a 
priority  of  payment,  where  a  debtor  is  insolvent, 
but  has  made  no  assignment  either  voluntarily 
or  by  process  of  law.  Smitk  v.  Tinker,  2  Day, 
236. 

14.  If  an  attachment  is  taken  out  and  after- 
wards withdrawn  by  consent  of  creditors,  without 
any  proceedings  under  it,  it  is  inoperative,  and 
gives  no  right  of  preference  to  the  United  States. 
M'Lean  v.  Rankin,  3  Johns.  369. 

15.  To  entitle  the  United  States  to  a  prefer- 
ence  over  other  creditors,  it  most  be  shown  that 
the  debtor  was  insolvent,  and  had  voluntarily 
assigned  all  his  property  for  the  benefit  of  hu 
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craditora,  or  UmI  as  •fttaebnent  had  been  tiken 
OQt  a^inrt  hit  property  •■  ah  abniit  and  ab- 
•eonding  debtor,  and  proaeented  to  eftot.  JIT  Lmn 
?.  Runhn^  3  Johna.  369. 

16.  A  coDBignment  of  ffooda  bj  a  debtor  abroad, 
though  inBolvent,  with  direetiona  to  haye  them 
aold,  and  the  proceeda  paid  to  hia  ereditora  in 
New  Tork|  ia  not  anch  an  aaaignment  of  hia 
property  aa  will  entitle  the  United  Statea  to 
a  preference,   ib. 


USES  AND  TRUSTS. 

I.  fleionuffed.     (a.)    Bf  Dud,    (b.)  Rssvit- 

ing  7V«jf«  —  £eid<iiM. 
II.  StmtMU$  of  Uses,     (a.)    WkMi  TViuta  mre 
id,    (b.)  Whu 


raiae  a  «aa,  and,  if  the  worda  anMnmt  to  a  pmewt 
conttmot  of  aale  or  bargain,  a  nae  ia  laiaedy  whiek 
the  atatoto  will  ezeoate.  ib.  If  a  TaJoable  eoa- 
aideration  be  proved,  although  none  ia  exprcaee# 
in  the  deed,  it  ia  aafficient  to  raiae  a  uae.  ih. 

19.  If  the  intent  of  a  deed  of  truat  be  fairlr  aa- 
eertamable,  parta  repagnant  or  inconaiatent  there- 
with may  be  rejeeted.     Aato  t.  Trmsk,  6  Verm 


(b.)   WkdU  m  nut. 
UI.    TnuUss.    (a.)  AppoiiUmaU,    (b.)  tUghU^ 

Powtrs^  and  Duties  of  IVnatMa. 
IV     QenermUy, 

I.    Haw  retacd. 

(a.)    By  X><cd. 

1.  A  deed  dul^  recorded,  operating  aa  a  ooyen* 
ant  to  atand  aeiied  to  the  uae  of  the  grantee, 
cannot  be  limited  in  ita  effect  by  a  auMeqnent 
deed  from  the  grantor  to  a  third  peraon.  Row- 
litis  T.  Domid^  4  Munf.  473.  Nor  can  the  gran- 
tor, by  auch  deed  to  a  third  peraon,  convert  hia 
own  poaaeaaion  into  a  poaaeaaion  adyerae  to  that 
of  the  grantee,  ik, 

2.  The  right  of  a  etstmi  que  trust,  who  holda 
under  a  deed  of  truat  executed  prior  to  the  leinr 
of  an  execution  againat  the  grantor  on  the  land, 
cannot,  if  nnafl^ted  by  fraud,  be  affinsted  by  the 
execution.    Major  v.  Deer,  4  J.  J.  Marah.  665. 

3.  If  a  deed  of  truat  be  fairly  executed  to  ae- 
cure  a  just  debt,  it  cannot  be  impeached  for 
fraud,  for  any  matter  ex  post  facto,  Cimytor  r. 
Jintkony^  6  Rand.  285. 

4.  If  a  deed  of  truat  and  the  aale  under  it  be 
fair,  a  aheriff  who  leviea  a  JE.  fa.  on  the  gooda 
aold  and  in  the  poaaeaaion  of  the  porchaaer  ia  a 
treapaaser,  and  an  action  liea  againat  him.  ik. 
And  if  the  aale  ia  fraudulent,  yet,  aa  the  deed  ia 
good,  it  atiU  operatea  to  protect  the  property 
from  the  execution  of  the  ereditora  of  the  original 
debtor.  H.  Whatever  aurplua  remaina  after 
paying  the  debt  aecured  by  the  deed  of  truat 
la  liable  to  the  clairoa  of  other  ereditora,  but  it 
cannot  be  reached,  by  execution,  before  a  aale 
under  the  deed,  for  it  w  an  equitable  and  contin- 
gent intereat.  t^. 

6.  A  deviae  conveying  rente  of  farma  to  the 
teatetor*a  wife  for  certein  purpoaea,  and,  upon  her 
death  or  marriage,  remainder  in  fee  to  hie  chil- 
dren in  common,  waa  held  valid^  in  Pennaylvania. 
Kinseu  v.  Lardner,  15  8.  4b  R.  193. 

6.  A  truat  in  landa  (other  than  a  reaulting 
truat)  muat  be  manifested  in  writing ;  but  it  may 
be  declared  either  before  or  after  the  conveyance 
to  the  truatee.  Jaekson  v.  Moore,  6  Cow.  706. 
One  may  by  the  aame  conveyance  teke  an  undi- 
vided portion  of  land  in  hia  own  right,  and  other 
portiona  aa  a  truatee,  and  thuf  be  joint  tenant  aa 
to  one  portion,  and  tenant  in  common  aa  to  the 
other,  tb. 

7.  The  worda  "remiae,  releaae,  and  forever 
qnitolaim,"  or  the  worda  *«  releaae  and  aaaign," 
will  raiae  a  uae  by  way  of  bargain  and  aale. 
Jackson  V.  Fish,  10  Johna.  456. 

8.  No  preciae  form  of  worda  ia  required  to 


10.  Where  a  peraon  givea  property  by  will,  < 
pointe  out  the  object,  &e  property,  and  the  way 
in  which  it  ahall  go,  a  truat  ia  created,  nntesa  lie 
clearly  ahowa  that  hia  deaire,  aa  expreaaed,  ia 
aubject  to  the  ooatrol  of  the  truatee.  IngHss 
V.  IVuatiaa  of  the  Sailor's  9nMg  Barber,  3  PeL 
119. 

11.  Deviae  to  the  Methodiat  Epiaeopal  Church 
in  C,  and,  in  failure  thereof,  to  the  annual  eoafer- 
enoe  of  Methodiate,  whoae  bounda  might  compriae 
aaid  town,  appointing  certein  peraona  named,  and 
*«  their  auoceaaora  who  might  be  hereafter  ap- 
pointed by  the  church  for  that  purpoae,*'  trua- 
teea;  held,  that  theae  sestuis  que  trusts  were 
capable  of  teking  the  beneficial  interest,  though 
not  a  fee,  and  that  the  troateea  deaeribed  not 
being  aufficient  to  take  the  legal  eatote,  the  heirt 
ahould  execute  the  truat.  Stone  v.  Or^/m,  Z 
Verm.  400. 

19.  In  a  deed,  by  huaband  and  wil^,  of  the 
wife'a  property  in  truat  for  their  uae  during  their 

i'oint  livea,  and,  in  caae  the  wife  died  before  the 
luaband  without  iaaue,  to  the  uae  of  the  huabund 
in  fee,  it  waa  held,  that,  where  the  wife  died 
and  left  a  child  that  aurvived  her  a  few  daya,  the 
huaband  did  not  take  a  fee.  Huston  v.  HamU- 
ton,  9  Binn.  387. 

13.  In  a  will  waa  the  following  dauae :  *«  1  de- 
aire that  the  aaid  J.  W.  ahould,  at  hia  diacretioo, 
appropriate  a  part  of  the  income  of  my  estate 
aforeaaid,  not  exceeding  $50  a  year,  to  the  sup- 
port of  the  widow  of  M.  E.,'*  4Bcc.  Held,  that 
thia  clauae,  coupled  with  aome  other  exprcaaiona, 
rendered  the  deviae  to  J.  W.  a  truat,  to  the  above 
amount,  which  a  court  of  law  oould  enfoiee. 
Eriekson  v.  WiUard,  1  N.  Hamp.  217. 

14.  Where  the  owner  of  oertain  real  eateto 
gave  a  bond  to  aecure  the  aame  to  another,  who 
entered  thereon  accordingly,  and  reoeived  the 
rente  and  profite  of  the  aame,  thia  waa  eou- 
aidered  aa  creating  a  truat,  or  aa  a  aufficient  deo- 
laration  by  the  obligor  thai  he  held  the  estate  in 
truat  for  the  obligee.  Orlemns  v.  Ckaikmm^  2 
Pick.  29. 

15.  Where  A  conveyed  land  in  fee  to  B,  and 
at  the  aame  time  received  f^om  B  an  inatmment, 
not  under  aeal,  but  aigned  by  B,  aetting  forth 
that  B  had  paid  to  A  a  certein  aum,  and  had 
teken  a  deed  of  the  land,  and  that  B  had  agreed 
to  let  A  *^  have  the  improvement,  or  aell,  pro- 
vided he  ahould  pay  the  above  aum  of  money  in 
three  yeara,  with  intereat,"  it  waa  held,  that 
the  inatrnment  operated  aa  a  declaration  of  truat 
from  B  to  A.  inhabitants  of  Seituate  v.  tukabit- 
ants  of  Hanover,  16  ib.  222. 

16.  One  holding  a  note  la  aecuritv  for  a  debt, 
having  recovered  judgment  againat  the  promisor, 
and  levied  on  the  rente  and  profite  of  hia  land. 


promiaed,  by  a  writing  not  under  aeal,  to  pay  the 

{»laintiff  all  rente,  or  allow  him  the  use  of  the 
and,  after  hia  debt  ahould  be  paid.  Held,  that 
thia  waa  a  aufficient  declaration  of  a  truat.  Held, 
alao,  that,  after  verdict,  it  waa  too  late  to  objeot 
that  no  conaideration  for  the  truat  moved  from 
the  pUintiff.    Jimm  v.  JisUey,  4  ib.  70. 

17.  Where  a  peraon  bringa  an  aetion,  in  his 
own  name,  on  a  note  for  the  uae  of  a  third  per 
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•oiif  ntiniag  him,  it  w  an  aeknowledgment  that 
he  acts  as  trustee  for  the  third  person,  and  the 
interests  of  such  third  person  are  thas  peifeoted 
without  any  special  authority  given  by  him  to 
the  person  who  sues,  either  by  assignment  of  the 
subject  of  the  action  or  otherwise.  JVioniim  y. 
Weadake,  2  Ham.  24. 

18.  Where  one  oonreys  land,  for  a  Taluable 
consideration,  to  the  selectmen  of  a  town,  and 
their  successors  in  such  office,  for  the  use  of  E., 
and,  after  his  death,  if  any  of  the  premises  should 
remain,  then  toE.'s  heirs  for  ever,  to  hold  for  the 
use  aforesaid,  at  the  discretion  of  the  grantees, 
£.  being  in  possession  of  the  premises  before  and 
after  the  conveyance  until  his  death,  and  having 
devised  the  same  to  his  wife  in  fee ;  it  was  held, 
that  the  said  selectmen  took  a  legal  estate  in 
trust  for  £.  and  his  heirs;  that,  as  the  legal 
estate  was  in  trusty  it  must  be  commensurate 
with  the  trust,  and  therefore  was  an  estate  in  fee 
simple ;  and  that  E.  had  an  equitable  fee  simple, 
which  he  might  lawfully  devise.  J>fnohall  v. 
Wktder^  7  Mass.  189.  JfQrton  v.  LeonariL  12 
Pick.  152. 

19.  A  deed,  for  a  consideration  of  love  and 
good  will,  of  a  fee,  to  commence  imfuium,  re* 
serving  to  the  grantors  the  use  and  improvement 
ef  the  premises  during  their  lives,  will  operate 
■s  a  covenant  to  stand  seized  to  the  use  of  the 
grantors,  during  their  lives,  and,  after  their  death, 
to  the  use  of  the  grantees  and  their  heirs.  Bar- 
rm  V.  Fremek^  I  Conn.  354. 

20.  A  parol  agreement  to  contribute  a  lot  of 
ground,  if  others  will  erect  a  school,  passes  a 
good  title  to  those  erecting  the  schoolhouse,  and 
3iey  are  trustees,  subject  to  the  supervision  of 
the  courU.    MarHn  v.  M'Cordy  5  Watts,  493. 

21.  A  deed  to  individuals,  **  for  the  use  of  the 
Methodist  Episcopal  Church  in  the  United 
States,"  does  not  create  an  available  trust  in 
Pennsylvania.  JUUer,  if  all  the  members  of  the 
society  were  residents  within  the  state.  Method'* 
itt  ChMreh  v.  iZsmtitften,  1  ib.  21& 

22.  J.  V.  devised  lands  unto  his  eldest  son,  A., 
in  fee  tail,  with  remainder  in  fee  to  all  his  other 
ohildren,  and  afterwards,  by  deed,  ^  in  considera^ 
tkm  of  natural  a£kction,  be  gives,  grants,  d&c., 
fully,  fireely,  absolutely,  and  clearly,  the  same 
premises  to  his  son,  A.  V.,  together  with  all  the 
rights,  titles,  interest,  claim,  and  demand  what* 
soever,  which  he  then  had  in  the  said  granted 
premises,  or  any  part  thereof,  to  have  unto  him 
only,  the  said  A.  V.,  without  any  further  condi- 
tion,*' &e.  Held,  that  this  deed  was  a  covenant 
to  stand  seised  to  uses.  Vankom  v.  Harrison^ 
1  Dall.  137.  Held,  also,  that,  since  the  statute  of 
27  Henry  8,  c.  10,  no  inheritance,  in  a  covenant 
to  stand  seised  to  uses,  or  other  deed  to  uses, 
>could  be  raised,  or  new  estate  created,  without 

the  word  **  heirs ;  "  that  there  were  no  words  in 
the  deed  which  could  raise  a  fee,  and  that,  conse* 
qnently,  A.  V.  had  only  an  estate  for  life  in  the 
premises,  ib. 

23.  A  confessed  judgment  to  B,  and  B  cove- 
nanted to  sell  the  property  of  A  under  such 
judgment,  and  apply  a  sufficiency  of  the  pro- 
ceeds to  the  payment  of  A's  debts,  and  account 
with  him  for  the  remainder.  Held,  that  B  was  not 
the  trustee  of  such  property,  and  might  be  a  pur- 
chaser at  the  sale  under  an  execution  issued  on 
such  judgment.  Shddon  v.  ShMon^  13  Johns.  220. 
Held,  alM,  that  B  was  not  accountable  to  A  beyond 
the  sum  for  which  the  property  was  sold  to  him.  ib. 

24.  A  bonafid4  deed  of  trust,  executed  for  a 
valuable  consideration,  and  by  which  certain 
■Uvea  axe  vested  in  a  son  for  the  sole  and  sepa<- 


rate  use  of  his  mother,  a  married  woman,  who 
takes  possession  of  the  slaves,  and  keeps  them 
more  than  five  years,  is  not  an  instrument  cre- 
ating a  loan  or  reservation  of  a  use  of  property, 
by  w^  of  condition,  within  the  meaning  of  the 
act  of  Tennessee,  1801,  c.  25.  Therefore,  such 
an  instrument,  executed  in  Virginia,  and  regis- 
tered there,  requires  no  registration  in  Tennessee, 
upon  the  removal  of  the  mother  and  her  husband 
into  that  state,  to  preserve  the  trust  property, 
brought  with  them,  from  being  sold  as  the  prop- 
erty of  the  husband,  althouj^  they  have  been 
more  than  Bre  years  in  possession  in  Tennessee. 
Crenshaw  v.  JintkanVf  Mart.  A  Terg.  102. 

25.  The  mere  calling  of  a  deed,  mentioned  in 
the  recitals  of  other  deeds,  a  deed  of  trust,  does 
not  render  it  so.  Hurst  v.  M'NeU.  1  Wash.  C. 
C.  70. 

(b.)  Resulting  Trusts^  and  herein  of  Evidenes^ 

26.  A.,  by  deed  dated  January  16, 1799,  con- 
veyed a  lot  of  land  to  B.  in  trust  to  convey  to 
M.  or  bis  appointee,  when  he  should  have  made 
the  payments  and  performed  the  conditions  Aip- 
ulated  in  his  contract  with  A.  Said  contract, 
which  was  recited  in  said  deed,  was  a  contract 
of  purchase  between  A.  and  M.,  by  which  M.  cov- 
enanted to  pay  a  portion  of  the  purchase  money 
for  said  land  on  the  23d  of  August,  1799,  and,  if 
he  failed,  A.  was  to  be  discharged  from  making 
a  conveyance.  A.,  by  B.,  his  attorney,  on  the 
22d  of  September,  1799,  covenanted  to  convey 
to  S.  part  of  the  said  lot,  and,  the  purchase  money 
being  paid,  the  lot  was  accordingly  conveyed  by 
A.,  by  his  deed  dated  November  14, 1801.  M. 
having  failed  to  perform  his  contract,  B.,  by  a 
deed  dated  September  29,  1813,  and  executed 
by  virtue  of  a  power  from  A.  dated  December 
16, 1799,  and  recitin|^  that  A.  had  assigned  to  C. 
the  contract  of  M.,  m  trust  for  the  executors  of 
G.,  conveyed  the  premises  in  question  to  C. 
Held,  that  S.  had  a  good  title,  under  his 
deed,  notwithstanding  the  contract  with  M.  and 
the  deed  to  B. ;  as,  M.  having  failed  to  perform 
his  contract,  the  trust  in  B.  was  at  an  end,  and 
resulted  to  A.,  and  B.  had  no  authority  to  execute 
a  deed  afterwards,  without  a  new  power.  Short 
V.  Wilson^  13  Johns.  33.  Held,  also,  that  A.  and 
B.  having,  subsequently  to  the  deed  of  trust, 
made  the  agreement  with  S.,  which  had  been 
carried  into  effect,  it  was  a  revocation  of  the 
trust  as  it  regarded  8.,  and  that  the  subsequent 
deed  to  C.  was  inoperative  on  the  ground  of  the 
adverse  possession  of  S.  ib. 

27.  Where  an  agent,  with  the  approbation  of 
his  principal,  received  gooda  on  condition  of 
paying  B.  a  sum  out  of  the  first  proceeds,  the 
agent  is  bound  to  pay  to  B.,  though  the  principal 
had  assigned  the  goods  to  C.  before  the  money 
reached  B.'s  hands.  Jfeilssm  v.  Mighty  1  Johns. 
Cas.205. 

28.  Where  a  person  purchases  and  pays  for 
land,  but  does  not  take  a  deed,  the  purchaser 
does  not  become  seised,  but  acquires  only  an 
equitable  interest,  which  is  to  be  enforced  at 
equity,  and  hot  at  law;  and  if  the  vendor  afler^ 
wards,  by  direction  of  the  purchaser,  conveys 
the  land  to  a  person  to  whom  the  purchaser  wae 
indebted,  no  trust  results  upon  this  conveyance 
to  the  original  purchaser;  and  the  land  cannot 
be  levied  on  and  sold,  under  a  judgment  re 
covered  against  the  first  purchaser  previous  to  the 
conveyance  to  the  second.  Jaskson  v.  Seelye^ 
16  Johns.  197. 

29.  B.  conveyed  land  to  K.,  the  infant  daughter 
of  A.,  and  the  consideration  was  expressed  in  the 
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doM  to  oftw  bccB  RCKiTCv  uvm  A.  Tmt  deed 
was  not  aetuflj  defirered  to  K.,  bat  lemaiiied 
m  the  ^tmumion  of  A^  lutiJ  it  wbs  sarreptMBoaslj 
taken  by  K^  on  vhieh  B.  executed  ■aoCber  deed 
of  the  land  to  A.  A.  took  potwion  mder  tlie 
first  deed,  and  eontinoed  in  po— caaion  tat  aboot 
3d  jeara,  nntil  hia  death,  in  180S.  In  1786, 
daring  the  eontintfance  of  A.*a  poaaeaaion,  K^ 
lor  a  valnable  eooaiderBtion,  qnitclatned  the 
aame  premiaea  to  B.  Held,  that  the  deed  to  K. 
waa  a  traat  lor  A^  aoeh  expreaalj  appearing  to 
be  the  intention,  and,  the  deed  newr  baring  been 
delivered  to  K^  the  legal  eatate  never  reiied  in 
her,  and  the  title  of  A.  had  eonaeqaentlr  become 
complete  bj  length  of  poaaeaaion.  Jackson  t. 
MaUdofft  U  Johna.  91.  But  if  the  legal  eatale 
reated  in  K.,  the  deed  from  K.  to  B.  was  fraodo- 
lent,  since  B.  moat  have  parchaaed  with  fall 
knowledge  of  the  troat.  t^.  And  if  the  deed  from 
K.  to  B.  were  not  abaolatelj  void,  yet  B.  will  be 
conaidered  aa  troatee  lor  A.,  and  the  lapae  of  time 
ia  anffieient  to  warrant  a  lelease  by  K.  to  A.,  the 
eestmi  que  Intst.  ib. 

90.  If  a  peraon  parchaae  land  with  the  money 
of  another,  and  take  a  deed  for  it  in  his  own 
name,  there  ia  a  reanlting  traat  in  lavor  of  the 

C^raon  to  whom  the    eonaideration  money  be- 
nged.     Foote  y.  Colvm^  3  Johna.  316. 

31.  Where  landa  are  parchaaed  by  ezecntora 
with  the  availa  of  their  teatator'a  eatate,  the 
landa  are  held  in  trust  for  the  hieira.  WaUaee  t. 
DuguUd,  2  S.  a^  R.  521. 

32.  Where  the  trnateea  of  a  religioua  corpora- 
tion parchaae  land  with  the  corporate  fonda, 
and  take  a  deed  in  their  indiridaal  names,  they 
hold  the  land  aa  trnateea  of  the  corporation,  and, 
if  they  aubaeqaently  aeU  the  land,  the  proceeda 
received  by  them  belong  to  the  corporation  and 
are  held  to  ita  nae.  Methodist  Church  ▼.  HVod, 
5  Ham.  283. 

33.  A  reaolting  traat  cannot  be  claimed  by 
one  who  pays  an  indefinite  part  of  the  conaideT- 
ation  of  land  which  was  deeded  to  a  third  piitj. 
Such  part  mast  be  one  half,  one  third,  or  the 
like.     Sayre  v.  Townsend^  13  Wend.  647. 

34.  A  parchaaer  who  has  obtained  more  land 
than  he  ia  entitled  to  throuFb  the  miatake  or 
fraud  of  an  executor,  and  wiUiont  paying  for  it, 
holda  such  land  aa  trustee  for  those  beneficially 
interested.    Anderson  v.  Jfeahit^  2  Rawie,  114. 

35.  If  a  devisee  fraudulently  obtain  a  devise, 
representing  to  the  testator  that  it  should  be 
held  for  the  use  of  another,  a  trust  is  thereby 
established  in  the  devisee,  and  parol  evidence  is 
admissible  to  prove  it  by  declarations  of  the 
testator,  dec.     Hoge  v.  Hoge,  1  WatU,  1^. 

36.  A  resulting  trust  may  be  proved,  as  well 
as  rebutted,  by  parol  evidence.  Jackson  v.  Fdler, 
2  Wend.  465. 

37.  The  trustee,  who  is  lessor  of  the  plaintiff, 
is  admissible  as  a  witness  to  show  that  the  real 
trust  is  different  from  tbe  one  apparent  in  the 
convevance.  Drum  v.  Simpson^  6  Binn.  478. 
The  declarations  of  the  ^antor  to  the  grantee, 
in  a  deed  of  trust,  are  evidence,  in  case  of  mia- 
take or  IVaud,  to  contradict  the  trust,  ib, 

38.  The  purchaser  of  land  in  his  own  name, 
but  aa  affent  or  trustee  of  another,  to  whom  he 
aflerwards  conveys,  is  a  witness  to  prove  the 
trust.     Brown  v.  Douming^  4  S.  dt  R.  494. 

39.  The  declarations  of  one  while  holding  the 
legal  title  to  an  estate  are  admissible  to  show  that 
he  was  merely  trustee  against  those  claiming  un- 
der him,  though  such  person  is  alive  and  within 
reach  of  the  process  of  the  court.  Gibblehouse  v. 
Ston^,  3  Rawle,  437. 


40.  The  fret  of  tiK  payment  of  the  wkofe 
aidetatioB  bj  the  alleged  eeshd  fas  use,  w 
a  reaoHiBg  tnist  is  aet  np,  ahovid  be  diatincily 
aobmitted  to  the  cowaideiatJon  of  the  joy.  JmO' 
son  V.  Bmtwmmm^  2  Wend.  570. 

41.  The  oamerafaip  of  the  parchaae  money 
paid  for  land  conveyed  may  be  pioved  by  pand 
evidence,  in  order  to  laiae  a  resolting  trnat. 
Pritehmrd  v.  Brown^  4  If.  Hamp.  397. 

42.  A  lesohing  trnst  in  landa  mmj  be  proved 
by  parol,  in  Pennsylvania,  no4withstanfhng  the 
statute  of  frands.  Smfmmker  v.  SL,  Johns,  5 
Watta,S7. 

43.  A  resoltiac  trnat  may  be  rebntted  by 
parol  proof  that  the  landa  in  which  the  eatate  in 
claimed  were  a  gill  and  advancement  to  the 
grantee,  and  were  not  parchaaed  ior  the  benefit 
of  the  party  payingfhe  eonaideration  money. 
Jocksom  V.  isOar,  2  Wend.  465. 


II.  Stmtmtes  of  Uses. 
(a.)    What  Trusts  are  ezeeatfad. 

44.  The  fieehold  eatate  which  vests  in  a  relea- 
onder  deed  of  lease  and  release  by  enlarge- 
ment, is  an  eatate  at  common  law  which  did  not 
require  the  aid  of  the  statate  of  uses  to  ezecate 
the  poaaeaaion  to  their  nae.  Hmrst  v.  M  *JfeiL,  i 
Waah.  C.  C.  70. 

45.  Under  a  conveyance,  taking  effect  mder 
the  atatnte  of  oaea,  the  bargainer  haa  a  complete 
aeizin  in  deed,  without  actual  entry  or  livery  of 
seizin.     Crreen  v.  Liter,  8  Cranch,  229. 

46.  The  aUtute  of  27  H.  8,  c.  10,  commonly 
called  the  "^  atatate  of  uaea,"  ia  not  auperseded  by 
the  New  Hampshire  acU  of  1701  and  1791,  hot 
impliedly  recognized  by  them,  and  ia  atiU  in 
force  in  that  atate.  French  v.  French^  3  N.  Hamp. 
2S4.  A  deed,  therefore,  inoperative  nnder  the 
atatutea  of  the  atate,  may  in  certain  eaaea  operate 
aa  a  bargain  and  aale,  or  a  covenant  to  atand 
aeized  to  uaes,  under  the  atatate  of  oaea,  and  thoa 
paaa  the  eatate.  ik. 

47.  One  devised  all  his  lands  to  hia  aon-in-law 
and  hia  wife,  to  hold  in  traat  lor  hta  granddaugh- 
ter, *^  daring  her  life,  and  in  case  she  should  have 
a  child  or  grandchild  living  at  her  death,  then  to 
such  child,  &c.,  to  their  heira  forever."  It  waa 
held,  that  the  legal  estate  waa  in  the  cestui  que  use 
by  the  atatate  of  uaea  ^th  Henry  VIII.  e.  10) 
made  of  force  in  Soutn  Carolina.  Bamsny  v. 
Marsh,  2  M'Cord,  252. 

48.  The  words  of  a  deed  were,  **  ior  value  re- 
ceived of  A  and  B,  I  hereby  make  over  and  con- 
firm unto  them  and  their  heira,*'  dus.  Held,  that 
theae  worda  were  aufficient  to  raiae  a  nae,  under 
the  atatute,  and  to  convey  the  premiaea  to  the 
bargainee,  in  fee.    Jackson  v.  Root,  18  Johna.  60. 

49.  In  a  deed  of  bargain  and  aale,  the  nae  can 
be  limited  to  no  other  peraon  than  the  bargainee, 
in  whom  alone  the  legal  estate  can  be  executed. 
Jackson  V.  Cary,  16  ib.  302. 

50.  In  a  deed  of  bargain  and  aale,  the  nae  can 
be  limited  to  no  other  peraon  than  the  bargainee, 
in  whom  alone  tbe  legal  eatate  can  be  executed. 
Jackson  V.  Myers,  3  ib.  388. 

51.  A  deed,  which  ia  defective  as  a  feoffment, 
for  want  of  proof  of  livery  of  aeisin,  mav  operate 
as  a  covenant  to  atand  aeized  to  uaea,  and,  as  such, 
pass  the  title  to  the  grantee,  the  use  being  exe- 
cuted into  possession  by  force  of  the  atatute  of 
uaes.     Rowletts  v.  Daniel,  4  Munf.  473. 

52.  As  to  persons  in  ea^e,  the  legal  estate  is 
executed  immediately,  and,  as  to  persons  not  in 

I  safe,  it  vesta  immediately  upon  their  coming  into 
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being,  if  they  come  in  good  time,  otherwise  it 
goes  over  to  the  oezt  remainder  man.  Roy  r. 
GariMtt,  2  Wash.  9. 

53.  In  Connecticut,  lands  were  granted  by 
deed  to  A,  his  heirs  and  assigns,  in  trust  for  B, 
daring  her  natural  life,  and,  after  her  death,  in 
trust  for  her  children.  It  was  held,  afler  the 
death  of  A,  that  the  whole  estate  was  vested  in 
her  children  in  fee,  and  that  they  had  the  right 
of  possession.     B^con  y.  Taylor^  alirbj,  368. 

54.  Where  a  husband  and  wife,  seized  in  fee 
of  land  in  her  right,  in  consideration  of  the  roar* 
riaffe  and  of  20  shillings,  by  deed  acknowledged 
and  recorded,  '« gaye,  granted,  bargained,  sold, 
enfeoffed,  and  conyeyed  "  the  same  to  the  gran- 
tee in  fee,  to  the  use  of  the  husband  and  wife, 
their  heirs  and  assigns,  and  the  heirs  and  assigns 
of  the  suryiyor,  the  deed  must  be  taken,  not  as 
a  bargain  and  sale,  or  covenant  to  stand  seized  to 
vses,  whereby  there  would  be  a  use  upon  a  use, 
imt  as  a  feoffment  to  uses,  so  that  the  grantee 
stood  seized  to  the  use  limited  in  the  deed,  and 
then  the  statute  of  uses  executed  the  use,  thereby 
making  the  husband  and  wife  complete  owners 
of  the  land  as  joint-tenants  in  fee.  T/uUcher  y. 
Omans,  ZF'ick.  521. 

65.  Where  a  g^ant  is  made  to  individuals  for 
the  use  of  a  church,  which  at  the  time  is  not  in- 
corporated, the  grantees  stand  seized  to  the  use ; 
and  when  the  church  acquires  a  legal  capacity  to 
hold  real  estate,  the  statute  executes  the  posses- 
sion to  the  use,  and  the  estate  vests.  Reformed 
Dutch  Church  v.  Veeder,  4  Wend.  494. 

56.  A,  and  B,  his  wifb,  conveyed  her  estate  to 
G  and  his  heirs,  to  the  use  of  A  and  B,  during 
their  joint  lives,  and  to  the  use  of  the  suryiyor,  in 
fee  simple.  Held,  that  this  deed  operated  as  a 
feoffment,  and  the  uses  were  well  raised  out  of 
the  seizin  of  C,  and  were  executed  out  of  the 
seizin  of  G.     Durant  v.  Ritchie,  4  Mason,  45. 

57.  It  is  not  required  that  a  consideration  of 
blood  should  be  named  in  a  deed,  in  order  to 
render  it  operative  under  the  statute  of  uses.  If 
it  appear  upon  the  fiice  of  the  deed,  or  can  be  in- 
ferred from  the  relation  of  the  parties,  it  is  suffi- 
cient.    French  v.  French,  3  N.  Hamp.  234. 

58.  As  to  the  effect  and  operation  of  a  deed  of 
bargain  and  sale,  under  the  New  Jersey  statute 
for  transferring  uses  into  possession,  see  Den  v. 
Crawford,  3  Halst.  90. 

59.  Several  persons  being  possessed  of  an  un- 
divided tract  of  land,  in  1765,.  made  partition, 
and  conveyed  the  entire  tract  to  A,  in  trust  to 
convey  to  each  of  the  grantees  his  proportion  in 
severalty,  and  the  land  had  been  since  generally 
held  according  to  that  partition.  Held,  in  an 
action  of  ejectment,  brought  in  1807  by  a  person 
claiming  under  one  of  the  parties  between  whom 
partition  was  made,  that  a  conveyance  by  the 
trustee  in  pursuance  of  the  trust  was  to  be  pre- 
sumed.   Jackson  v.  Hoore,  13  Johns.  513. 

(b.)    What  Trusts  are  not  executed. 

60.  The  English  statute  of  uses  never  was  in 
force  in  Ohio.  Hefferistrine  v.  Garrard^  7  Ham. 
(Part  J  St,)  275. 

61.  Where  an  estate  is  conveyed  to  a  trustee 
fbr  certain  purposes,  and  the  intention  is  to  vro- 
tect  the  estate  until  the  time  fixed  for  the  divi- 
sion, and  this  can  only  be  done  by  the  legal  title 
remainingr  in  the  trustee,  the  use  will  not  be 
executed  in  the  cestui  que  use*  Passu  v.  Cook,  1 
Hill,  8.  G.  413. 

62.  A  covenant  in  marrii^  articles,  by  the 
father  of  the  intended  wife,  to  stand  seized  to  her 
we,  alter  manriage*  of  a  pitee  of  rail  eatate,  does 
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not  operate,  afler  marriage,  to  pass  the  legal' estate 
by  the  statute  of  uses,  27  Hen.  8,  but  the  use 
remains  executory  in  the  trustee  and  his  heir  at 
law.     Magniac  v.  Thompson,  I  Bald.  344. 

63.  A  devise  of  real  estate  to  one  for  the  ben- 
efit of  others,  and  a  discretion,  in  the  devisee,  as 
to  the  persons  or  objects  which  are  to  receive  the 
benefit  of  the  devise,  is  a  trust  and  not  a  use ; 
and  the  seizin  and  entire  legal  estate  become 
vested  in  the  trustee.  Exeter  v.  OdiomSy  1  N 
Hamp.  232. 

64.  A  note  to  A  and  B,  as  trustees  of  a  corpo- 
ration, must  be  sued  in  their  name  as  such,  and 
not  in  that  of  the  corporation.  Binney  v.  Plum- 
ley,  5  Verm.  500. 

65.  A,  in  1819,  executed  a  deed  of  real  estate 
to  two  persons,  in  trust  to  sell  and  dispose  of  the 
same  at  any  time  during  his  lifetime,  if  they 
shpuld  deem  it  necessary,  and  to  invest  the  pro- 
ceeds for  the  benefit  of  his  wife,  and,  if  the  prop- 
erty was  not  sold  during  his  lifetime,  on  his 
decease,  to  convey  the  same  to  his  wife  and  chil* 
dren,  share  and  share  alike.  One  of  the  trustees^ 
afler  the  decease  of  his  co-trustee,  in  18SS3,  sold 
and  conveyed  the  property  to  B  for  a  valuable 
consideration,  reciting  the  deed  of  trust.  In 
ejectment  by  the  children  of  the  grantor,  it  was 
held,  that  the  provisions  of  the  revised  statutes^ 
(New  York,)  transmuting,  in  certain  cases,  equi- 
table into  legal  estates,  applying  only  to  cases  of 
express  trusts,  and  not  to  implied  or  constructive 
trusts,  did  not  control  this  case,  and  that,  there- 
fore, the  action  at  law  would  not  lie.  Johnson 
v.  Fleet,  14  Wend.  176.  But  whether  the  sale 
by  the  surviving  trustee  is  good  and  operative 
—  muere.  ib. 

66.  The  cestui  que  trust  of  a  mortgage  cannot 
maintain  an  action  for  possession  of  the  land 
mortgaged.     Somes  v.  Skinner,  J 6  Mass.  848. 

67.  A  mortgage  was  devised  by  the  mortgagee, 
on  condition  that  the  devisee  should  permit  hie 
father  to  occupy  the  premises  during  life,  and  it 
was  held,  that  the  devisor's  estate  was  of  such  a 
nature  as  could  not  be  transferred  by  the  statute 
of  uses  to  the  cestui  que  use,  and,  consequently, 
that  the  father  did  not  take  a  life  estate  in  the 
mortgaged-  premises.  Merrill  v.  Broum^  12  Pick. 
216. 

68.  Land  was  granted  to  the  selectmen  of  a 
town,  to  hold  to  them  and  their  successors  in 
office,  in  trust  for  the  use  of  the  inhabitants  of 
the  town  for  ever,  on  condition  that,  if  the  gran- 
tor should  support  himself  and  family,  and  in- 
demnify the  town  against  any  cost  and  expense 
therefor,  then  the  deed,  as  also  a  bond  to  the 
same  selectmen  with  the  like  condition,  should 
be  void.  If  it  passed  any  interest,  such  a  deed  was 
held  to  convey  a  trust  estate  to  the  mortgagees, 
and  not  a  use  executed  by  the  statute  of  uses  in 
the  town,  and,  consequently,  the  town  could  not 
maintain  a  real  action  in  its  own  name  to  recover 
the  land.    Norton  v.  Leonard,  ib.  152. 

69.  A  bargain  and  sale  of  land  to  A,  to  hold 
the  same  to  A,  in  trust  for  B  and  G,  their  respee* 
tive  herrs  and  assigns,  for  ever,  in  fee  simple 
ereates  only  a  life  estate  in  A,  and  at  his  death 
the  legal  estate  reverts  to  the  heirs  of  the  gran* 
tor,  and  B  and  G  can  only  resort  to  a  court  of 
equity  to  enforce  the  trust.  Jackson  v.  Myers,  8 
Johns.  388. 

70.  Where  a  note  was  drawn  payable  by  A  to 
B,  for  the  use  of  G,  and  it  was  agreed  between 
all  parties  that  no  payment  should  be  made  to 
G,  but  only  to  B,  who  should  disburse  the  money 
for  the  use  of  G,  held,  that  a  release  by  G  was 
not  good.    Stsvsnson  v.  Rogors^  9  Hill,  B.  0. 291 
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71.  A  eorporatkni  mgregate  w  empable  oftakin^ 
and  holding  property  as  a  tnwtee.  PkSUft  Aemd- 
CMV  ▼.  King,  12  Mass.  546,  557.  Smttam  ▼.  Cple, 
3  Pick.  232,  240.  AmJkerst  Jiemdemf  t.  Gnob, 
6  fb.  427. 

72.  If  aerefal  tnuteea  be  noouDaled,  and  one 
alone  aecept,  be  is  sole  trustee.  Trmsk  r.  Dem- 
9gkMe,  1  Aik.  370. 

73.  Under  a  deriseofreal  estate  to Ibnr  trustees, 
to  receive  the  rents  and  profits,  (one  trostee  dy- 
ing, and  the  other  tvo  renouncing,  by  an  instru- 
ment  in  writing,  after  the  commencement  of  the 
suit,  having  reiiised  to  act  from  the  first,)  it  was 
held,  that  the  other  trustee  might  recover  in 
ejectment.    Jmus  v.  Mafet,  5  S.  &  R.  523. 

74.  A  tmstee  of  real  estate,  appointed  by  will, 
may  assert  his  interest  in  the  estate  at  any  time, 
although  he  has  previously  declined  the  trust,  if 
be  has  not  lel^ued  his  interest  to  the  other 
trustees,  or  executed  a  deed  of  disclaimer.  Jud- 
Mm  V.  Qikbams,  5  Wend.  224. 

75.  Where  a  will  directs  acts  to  be  done  which 
necessarily  require  the  intervention  of  a  trustee 
to  hold  the  propertv,  the  executor  is  trustee  by 
necessary  implication.  Xmsk  v.  CvtUr,  19  Pick. 
67,71.  HmUr.Cmsking^ 9  ih. 295.  SattnderMony, 
Stearns,  6  Mass.  37.  Dorr  v.  Wninwrigki,  13  Pick. 
328.  atons  V.  Hohnrt,  8  ib.  464.  Smitkwick  v. 
Jordan,  15  Mass.  113. 

76.  A  testator,  by  his  will,  gave  a  certain  share 
of  his  estate  to  his  daughter,  and  appointed  ex- 
ecutors. By  a  codicil  of  the  same  date,  he  di- 
rected that  such  share  should  be  placed  in  the 
hands  of  his  executors,  as  trustees,  for  the  sup- 
port of  his  daughter  and  her  family.  It  was 
neld,  that  the  probate  of  the  will  by  the  execu- 
tors, their  acceptance  of  the  office  of  executors, 
and  giving  bonds,  furnished  sufficient  presump- 
tive evidence,  in  the  absence  of  proof  to  the  con- 
trary, that  they  also  accepted  the  special  trust 
under  the  codicil.  Baldwin  v.  Porter,  12  Conn. 
473.  Held,  also,  that  the  exercise  of  the  powers, 
and  the  performance  of  the  ditties,  of  trustees,  by 
such  executors,  furnished  evidence  of  their  ac- 
ceptance of  the  trust,  ib. 

77.  The  office  of  trustee  of  the  Ohio  Univer- 
sity can  only  be  vacated  by  resignation  or  the 
judgment  of  a  court ;  and  a  legiBlative  appoint- 
ment to  supply  a  vacancy  otherwise  conceived  is 
void.     8UUe  v.  Bryce,  7  Ham.  (Part  2d,)  82. 

78.  A  court  of  another  state  cannot  appoint  a 
trustee  of  lands  lying  in  Pennsylvania,  in  the 
place  of  one  already  appointed  by  the  Pennsyl- 
vania court.     WiUiame  v.  Maus,  6  Watts,  278. 

79.  Where  a  devise  of  a  sum  of  money  was 
made  to  two,  in  trust  to  be  invested  in  safe  and 
productive  stock,  and,  in  case  either  of  the  trus- 
tees named,  or  both  of  them,  should  resign  the 
trust,  or  die  before  having  fully  performed  or  ex- 
ecuted the  same,  **  the  judge  of  probate  having 
jurisdiction  of  the  will  shall  forthwith  appoint 
one  or  more  trustees,  in  place  of  such  as  resign," 
and  one  of  those  named  having  died  after  ac- 
oepting  the  trust,  and  the  other  having  resigned 
before  the  trust  was  performed  fully,  it  was  held, 
that  the  appointment  by  the  judge  of  probate  of 
one  person  as  sole  trustee  was  not  a  compliance 
with  the  intent  of  the  will,  but  that  two  trustees 
should  be  appointed.  Oeneral  Hospital  v.  w9mo- 
ry,  12  Pick.  445.  If  the  direction  in  the  will,  in 
regard  to  the  appointment  of  trustees,  is  not  bind- 
ing on  the  judge  of  probate,  he  is  required,  by 
the  Massachusetts  sUtute  of  1817,  o.  190,  (§39, 


40,  to  appoint  one 
trustee  dying,  and 
trustee  resigning,  ik 


the  place  of  the 
the  place  of  the 


(b.)   Rights,  Powers,  mnd  Dmdes  of 

80.  A  trustee  can  be  divested  of  the  right  of 
possession  of  the  trust  property  only  by  a  decree 
of  a  court  of  equity,  or  with  his  own  consent. 
GnpkiU  V.  /jMI,  1  Bailey,  230. 

81 .  A  trustee,  in  a  deed  of  trust,  takes  a  legal 
thon|rh  deleasible  title,  and  a  deed  from  him  to  a 
purchaser  conveys  an  absolute  title  in  a  couxt 
of  common  law,  whether  the  conditions  of  the 
trust  deed  have  been  complied  with  (h-  not.  Tm^S' 
lor  V.  King,  6  Munf.  356.  Harris  v.  Hmrris,  ib. 
367.  The  trustee  of  real  estate  under  a  will  may 
convey  the  same  in  his  own  name  without  re- 
citing the  trusU.  Bradstreet  v  dark,  12  Wend. 
602. 

82.  Trustees  may  maintain  detinue  for  the 
trust  property.  Baker  v.  Washington,  5  Stew 
&  Port.  142. 

83.  A  trustee,  holding  stock  in  an  insurance 
company  for  the  bedefit  of  others,  is  entitled  to 
vote  in  the  choice  of  directors.  In  the  Matter  ef 
Barker,  6  Wend.  509. 

84.  It  seems  that  trustees  may  act  by  attorney, 
if  they  restrict  him  to  the  conditions  imposed 
upon  themselves.  Sindair  v.  Jackson,  8  Cow. 
543. 

85.  Devise  of  ^50,000  to  executors,  to  loan  on 
ample  security,  or  to  invest  in  safe  and  productive 
stock,  in  public  funds,  bank  shares,  or  other 
stock,  and  to  pay  the  income  to  the  testator's 
wife  during  her  life,  and  after  her  decease  to  de- 
liver half  the  entire  fund  to  a  college,  and  the  o4ber 
half  to  a  hospital.  Held,  that  the  trustees  were 
authorized  to  invest  in  stocks  of  an  incorporated 
manufacturing  company  and  insurance  company. 
Harvard  College  and  Mass.  Hospital  v.  Amory,  9 
Pick.  446.  Held,  also,  that  the  dividends  of  the 
companies  in  which  the  money  was  invested  were 
not  a  part  of  the  capital  stock,  and  that  the  trus- 
tees should  pay  the  same  to  the  widow  instead  of 
reinvesting  it;  and  so  of  a  dividend  of  the  pro- 
ceeds of  patent  rights  and  patterns  belonging  to 
a  manufacturing  company  and  sold  by  them.  ih. 
An  account  of  the  executors  having  been  allowed 
in  the  probate  court,  in  which  they  charged  them- 
selves with  the  value  of  stocks  belonging  to  the 
testator,  and  credited  themselves  with  the  same 
sum,  as  the  value  of  the  same  stocks  appropriated 
by  them  as  the  trust  fund ;  held,  that  the  college 
and  hospital,  not  having  appealed  from  the  &» 
cree,  could  not  object  to  the  investment  of  the 
trust  fund.  ib. 

86.  If  one  is  appointed  trustee  for  the  educa- 
tion and  maintenance  of  children,  his  right  over 
the  property  extends  only  to  the  income  of  the 
funds,  the  executor  having  the  Tnght  to  retain  the 
funds.  Hall  v.  Cuskingf  ib.  ^5.  Longley  v. 
HaU,  11  ib.  120,  124. 

87.  Where  land  is  conveyed  to  the  trustees  of 
a  religious  society,  for  the  use  of  such  society, 
according  to  its  rules  and  discipline,  the  trustees 
cannot  create  any  individual  or  public  right  in- 
consistent with  the  use  prescribed  by  the  disci- 
pline.   Methodist  Church  v.  Wood,  5  Ham.  283. 

88.  Joint  trustees  must  all  join  in  executing 
the  trust  or  power.  And  where  two  out  of  three 
trustees  made  a  lease  in  the  execution  of  their 
trust,  held,  that  no  interest  passed  by  the  lease. 
Sinclair  v.  Jackson,  8  Cow.  543.  And  this  rule 
applies  to  trusts  or  powers  coupled  with  an  in- 
terest, as  well  as  to  mere  nakecl  authorities,  t^. 
Though  a  lease  or  conveyance  by  one  who  is 
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join^tenant  in  his  own  right  may  operate  on  hig 
moiety,  the  rule  does  not  apply  to  joint  tenants 
who  are  trustees,  ib, 

89.  Where  there  is  a  trust  estate,  the  trustee 
is  answerable  for  damages,  as  on  an  implied  aS' 
sumpit^  to  the  cestui  ^e  trusty  that  he  would  eze* 
cute  the  trust.  J^twhaU.  v.  WhuUr^  7  Mass. 
189. 

90.  A  trustee  cannot  avail  himself  of  the  act 
of  limitations  against  his  cestui  que  trust.  '  Fish- 
Vfick  V.  Sewell,  4  Uar.  &  J.  393. 

91.  Trust  property  is  not  subject  to  an  execu- 
tion issued  on  a  judgment  recoyered  against  the 
trustee  on  a  note  executed  by  the  trustee  as  an 
indiTidual.    BostUk  v.  Keizery  4  J.  J.  Marsh.  597. 

92.  A  sale  and  couTevance  of  land  by  a  trustee 
cannot  be  set  aside  on  the  ground  that  he  was  an 
alien  when  the  deed  was  made  to  him,  and  when 
he  conveyed  the  land  to  the  purchaser.  Ferguson 
T.  Franklins,  6  Munf.  305.  See,  also,  Esckeatar 
V.  Smith,  4  M'Cord,  452. 

93.  If  two  trustees  for  the  sale  of  real  estate 
join  in  the  conveyance,  and  that  conveyance  in- 
cludes a  receipt  for  the  consideration  money, 
one  trustee  is  not  answerable  for  the  money 
which  j^oes  into  the  hands  of  the  other,  and  is  by 
him  misapplied.    Kip  v.  Denniston,  4  Johns.  23. 

94.  Trustees,  authorized  to  receive  the  profits 
of  a  steamboat,  are  not  liable  for  injuries  to  a 
slave  while  on  service  for  hire  in  the  boat,  un- 
less they  have  the  right  of  possession  at  the 
time.  Nor  will  the  acts  of  one  trustee,  in  such 
case,  affect  the  liability  of  others.  WUliams  v. 
HiUhcock,  4  Port.  234. 

95.  The  bond  of  a  trustee  appointed  by  the 
chancellor,  in  New  Jereey,  to  sell  the  real  estate 
of  a  deceased  person,  for  the  payment  of  his 
debts,  is  not  liable  to  be  put  in  suit,  after  the 
trustee  has  sold  the  property,  and  received  the 
money  therefor,  upon  the  order  of  the  chancellor 
distributing  the  proceeds  among  the  creditors, 
with  notice  to  the  trustee  of  such  distribution. 
State  V.  Annan,  I  Gill  &  Johns.  450. 

96.  A  bequest  was  made  of  a  sum  of  money 
to  one,  in  trust  to  pay  the  income  to  the  widow 
of  the  testator,  and,  after  her  death,  to  pay  the 
principal  to  the  testator's  son ;  and  the  trustee, 
Laving^st  the  greater  part  of  the  fbnd,  and  be- 
ing unRle  to  replace  it,  was  removed,  and  or- 
dered to  convey  his  remaining  estate  to  a  new 
trustee  appointed  by  the  court.  This  foiling  short 
of  the  sum  first  bequeathed,  the  new  trustee  was 
ordered  to  pay  to  the  widow,  for  arrears  of  her 
annuity  then  due,  the  amount  of  interest  cast  on 
the  net  proceeds  of  the  estates  received  of  the 
Ibrmer  trustee,  and  such  interest  being  so  de- 
ducted, the  remainder  was  to  form  the  future 
capita],  of  which  the  interest  was  to  be  paid  to 
the  widow,  as  the  whole  which  she  was  enti- 
tled to  receive.  Parsons  v.  Winslow,  16  Mass. 
361. 

97.  A  trustee  cannot,  directly  or  indirectly, 
•ell  and  convey  trust  property  to  himself.  Den 
V.  WHght,  2  Halst.  175.  Vide  Den  v.  HUlman, 
ib.  180.  Sheldon Y, Sheldon,!^ JohnB,2aO,  Camp- 
hell  V.  Pennsyl.  Life  Ins.  Co,  Hobart,  53.  But 
see  Jackson  v.  Walsh,  14  Johns.  407.  Jackson 
T.  Van  Dalfsen,  5  ib.  43. 

98.  Where  a  trustee,  or  judicial  officer,  be- 
comes the  purchaser  of  a  trust  estate,  the  cestui 
pie  trust  may  set  aside  the  purchase,  whether 
the  sale  be  public  or  private.  Campbell  v.  Penn- 
syl.  JJfe  Ins.  Co.  2  Whart.  53. 

99.  If  a  trustee  becomes  the  purchaser  of  the 
trust  estate,  either  himself,  or  through  the  inter- 
vention of  a  third  person,  the  conveyance,  in 


such  case,  is  not  void  in  law,  and  the  legal  estate 
passes  by  it ;  nor  will  a  court  of  equity  set  it 
aside,  unless  the  application  is  made  within  s 
reasonable  time.    Jackson  v.  Walsh,  14  Johns 
407. 

100.  It  is  not  matter  of  course  for  equity  to 
interfere  and  set  aside  a  purchase  by  a  trustee  of 
the  trust  estate ;  but  the  purchase  will  stand,  if 
the  cestui  oue  trust  agrees  to  the  sale.  Jackson 
V.  Van  Datfsen,  5  ib.  43.  And,  in  such  case,  a 
court  of  law  wUl  not  permit  a  stranger  to  raise 
the  objection  or  invalidate  the  sale.  ib. 

101.  Trustees  shall  not  make  profit  for  them- 
selves out  of  the  trust  estate,  hut  shall  account 
for  the  profits  annually,  in  South  Carolina.  Da- 
vis V.  Wright,  2  Hill,  S.  C.  560. 

102.  Where  a  trustee  uses  the  trust  money,  in 
trade  or  by  loan,  he  is  charged  with  interest;  so 
if  he  mingles  it  with  his  own  and  uses  it  in  com- 
mon ;  so  if  he  suffers  it  to  lie  idle  when  it  might 
be  invested.     Voorhees  v.  Stoothoff,  6  Halst.  145. 

103.  The  fundamental  principle  in  regard  to  a 
trustee,  whether  executor,  or  administrator,  or 
guardian,  or  in  cases  of  an  ordinary  nature,  is, 
that  he  shall  derive  to  himself  no  gain,  benefit, 
or  advantage,  by  the  use  of  the  trust  funds. 
Whatever  of  profit  may  be  made  or  may  ac 
crue  shall  belong  to,  and  become  parcel  of,  the 
estate.  t6. 

104.  The  trustee,  having  faithfully  discharged 
his  trust,  having  exerci9ed  prudent  care,  just  ac- 
tivity, reasonable  skill,  and  proper  diligence, 
should  be  charged  with  the  interest  he  has 
made.  ib. 

105.  No  allowance  can  justly  be  made  to  a 
trustee,  by  way  of  commission,  on  his  assuming 
the  trust ;  but  be  may  be  allowed,  as  a  compen- 
sation for  his  services,  a  reasonable  commission 
on  the  net  income  of  the  real  and  personal  prop- 
erty which  he  holds  in  trust,  after  he  has  col- 
lected such  income.  Dixon  v.  Homer,  2  Met. 
420.     Longley  v.  HaU,  11  Pick.  120. 

106.  In  the  payment  of  trustees,  the  usage 
which  exists  among  merchants,  factors,  and  ow- 
ers,  who  undertake  to  manage  the  interests  and 
concerns  of  others,  and  the  highest  rate  at  which 
those  services  are  usually  paid  for,  ought  to  be 
allowed  to  the  trustee.  Barrdl  v.  Joy,  16  Mass. 
221.    Rathbun  v.  Colton,  15  Pick.  471 . 

IV.    Generally, 

107.  A  purchaser  at  a  sheriff's  sale  takes  the 
land  free  from  secret  trusts  of  which  no  notice  is 
given  till  after  the  acknowledgment  of  the  sher- 
iff's deed.     Smith  v.  Painter,  5  S.  &>  R.  223. 

108.  The  purchaser  from  a  trustee,  bona  fide, 
and  without  notice,  ^of  land  held  under  trust, 
takes  it  free  from  the  trust.  Thomson  v.  Gilli- 
land,  Addis.  296.  See,  also,  Lee  v.  Tieman,  ib. 
348. 

109.  Where  a  sale  is  made  by  a  trustee  ap- 
pointed by  a  court  of  chancery,  which  sale  is 
ratified,  the  l.gal  estate,  on  the  death  of  the  pur- 
chaser, the  purchase  money  having  been  paid, 
does  not  vest  in  the  heir  at  law  of  l^e  purchaser 
without  a  deed  enrolled  from  the  trustee.  Mas- 
sey  V.  Massey,  4  Har.  &  J.  141. 

110.  In  South  Carolina,  a  limitation  over  in  a 
personal  chattel  may  be  created  by  deed,  other- 
wise than  by  a  conveyance  to  uses.  Powell  v. 
Brown,  1  Bailey,  100. 

111.  Where  a  term  is  in  trust  for  the  benefit 
of  the  lessor  of  the  plaintiff,  a  defendant  in  ejects 
ment  cannot  set  up  such  trust  in  bar  of  a  recov 
ery.    Jackson  r.  Bateiman,  2  Wend.  570. 
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USES  AND  TRUSTS. 


IISL  By  tht  intestate  Uws  of  PemuiylTuita,  a 
tnut  eatate  deacenda  to  the  heir  at  common  law. 
Jenlu  V.  Bmekhawse^  1  Bion.  91. 

113.  A  testator  deviaed  to  his  widow  the  profit 
and  benefit  of  one  half  of  his  real  and  personal 
•state,  during  her  life,  and  devised  the  same 
eatate,  after  ^r  death,  to  hia  children,  two  fif- 
teenths to  each  of  his  sons,  and  one  fifteenth  to 
each  of  hia  danghtera,  and  appointed  one  of  hia 
sons  ezeentor.  The  executor  gfave  his  bond  to 
the  widow,  conditioned  to  fhmish  her  with  cer- 
tain articlea  towards  her  support,  in  considerar 
Uon  of  her  conveyin|f  to  him  her  interest  in  the 
real  estate.  By  an  inatrument  under  seal,  exe- 
cuted by  seTcral  of  the  children,  and  assented  to 
in  writing  by  the  widow,  it  was  agreed  that  the 
personal  eatate  in  securities,  which  was  left  to 
the  widow,  should  be  placed  in  the  handa  of  the 
executor,  in  trust  that  a  part  of  the  income 
should  be  applied  to  the  support  of  the  widow 
during  her  life,  and  the  balance  be  divided  every 
year,  equally,  between  the  parties  to  the  agree- 
ment; and  that,  at  the  decease  of  the  widow,  the 
same  personal  eatate,  with  the  interest  accrued 
tbeieon,  should  be  divided  among  them  in  the 
same  manner  as  if  their  father  had  died  inteatate. 
In  an  action  against  the  executors,  after  the 
death  of  the  widow,  by  a  son  who  had  not  exe- 
cuted the  agreement,  to  recover  hie  share  of  the 
personal  estate  and  interest,  it  was  held,  that 
he  was  entitled  to  two  fifteenths  of  the  capital 
and  of  the  interest  which  had  accrued  after  the 
death  of  the  widow.  EUis  v.  EUis,  12  Pick. 
178. 

114.  Where  the  claims  of  a  religious  society  for 
n  dividend  of  a  fund  set  apart  for  ministerial 
purposes  were  erroneously  rejected,  and  the 
whole  proceeds  of  the  fund  for  the  year  dis- 
tributed among  others,  such  claims  cannot  be 
charged  upon  ue  proceeds  of  a  subsequent  year. 
State  V.  TrusUe»  of  Warren  County^  2  Ham. 
108. 

115.  There  is  no  prescribed  form  for  a  notice  of 
sale  of  real  property,  under  a  deed  of  trust;  the 
description  of  the  land  must  be  reasonably  cer- 
tain, that  there  may  be  no  mistake  of  the  land  to 
be  sold.    Jfetoman  v.  Jaekton,  12  Wheat.  570. 

116.  A  judgment  at  law  is  a  lien  upon  the 
interest  of  a  eesttd  que  trust,  and  such  interest 
may  be  sold  by  execution,  where  the  eettui  que 
use  has  the  whole  benefici^  interest,  and  the 
trustee  only  a  naked  and  formal  title.  Jack- 
son  V-  Bateman^  2  Wend.  570.  See  Jackson  v. 
Walker^  4  Wend.  462.  FooU  v.  Colmn^  3  Johns. 
216. 

117.  The  interest  in  lands  of  a  cestui  que  use 
may  be  sold  by  execution.  Jackson  v.  fVaUter.  4 
Wend.  462. 

118.  Where  a  resulting  trust  is  raised,  the  land 
may  be  sold  on  execution  upon  a,  judgment 
against  the  cestui  que  trust,  Foote  v.  Colvin^  3 
Johns.  216. 

119.  Husband  and  wife  conveyed  to  trustees, 
for  the  use  of  husband  for  life,  and,  after  his  death, 
to  the  use  of  his  wife  for  her  life,  and,  after  the 
death  of  both  of  them,  to  the  use  of  the  issue  of 
the  husband,  and,  in  default  of  such  issue,  the 
trustees  to  make  such  disposal  of  the  estate  as 
the  survivor  of  the  said  grantors  should  declare 
by  will  or  any  other  writing.  Previous  to  such 
conveyance,  th^  husband  had  made  his  will,  de- 
vising said  land  to  his  wife  and  her  heirs,  for 
ever.  The  husband  died  without  issue,  and  the 
wife,  by  deed,  reciting  the  will,  conveyed  away 
the  estate.  Held,  that  such  deed  was  an  execu- 
tion of  the  power  referved  to  her  by  the  deed» 


and  that  the  legal  estate  was  thereby  out  of  the 
trustees.  Carroll  v.  UsweUimj  1  Har.  A  M'Heii. 
162. 

120.  Where,  by  deed,  a  use  was  limited  to  an 
alien  fi>r  life,  with  a  power  of  appointment,  and, 
in  case  of  failure  of  appointment,  to  her  right 
heirs,  it  was  held,  that,  she  having  made  an  ap- 
pointment and  died  before  office  ft»und,  the 
estate  in  the  hands  of  the  appointees,  citixens, 
was  not  subject  to  escheat,  office  not  having  been 
found  during  her  lifetime.  EsckeeUmr  v.  Smiik^ 
4  MCord,  452. 

121.  Under  a  power  granted  to  T.  F.,  the  gran- 
tor, with  the  approbation  and  consent  of  trustees, 
by  any  deed  under  their  handa  and  seals,  duly 
executed  and  acknowledged,  to  grant  any  or  aU 
of  an  estate  to  such  uses  and  persons  as  the  said 
T.  F.  should  appoint,  &.e.,  it  was  held,  that  a. 
will  of  T.  F.,  subscribed  by  the  trustees,  was  not 
a  valid  execution  of  such  power,  nor  was  a  deed 
afterwards  executed  by  auch  trustees.  SLiftr  v. 
BeoJtes,  9  S.  A;  R.  166. 

122.  If  a  persoUt  holding  property  in  trust  &it 
another,  assign  the  same,  after  Uie  decease  of  the 
latter,  to  his  executor  or  administrator,  who  ac- 
cepts of  the  assignment,  it  will  operate  as  a  di»> 
charge  of  the  trust,  although,  in  terms,  it  in 
made  to  the  use  of  the  executor  or  administrator 
in  his  individual  capacity.  Dames  v.  Bofftston^  9 
Mass.  337. 

123.  After  a  lapse  of  32  years,  a  lelenae  to  a 
cestui  que  trust  will  be  presumed  against  the  heirs 
at  law  of  a  trustee.  Moore  v.  Jackson^  4  Wend. 
58. 

124.  £vidence  that  eatablishes  the  existence 
of  a  trust  does  not  raise  a  presumption  that  it  ha9 
been  executed ;  nor  will  a  mere  delivery  of  the 
property  to  the  ceshu  que  trust  amount  to  a  sur- 
render, without  it  was  intended  to  be  such,  and 
accepted  by  the  cesim  que  trust,  Ouphiil  v.  Melt, 
1  Bailey,  230. 

125.  A  devised  hia  negroes  to  his  son  *'  fi>r  the 
use  of  his  daughter  or  her  issue,  to  be  applied  to 
either  use,  as  my  son  thinks  proper,  during  her 
life,  and,  after  her  decease,  to  her  issue.*'  After 
the  death  of  the  teatator,  the  son  snfiered  the 
negroes  to  remain  in  the  possession  of  the  daugh- 
ter. Held,  that  this  was  not,  of  itself,  aj^exee»> 
tion  of  the  trust.  Raader  v.  Cartwrigki^fl  Har. 
&  M'Hen.  469. 

126.  No  arrangement  to  pass  the  property  from 
the  trustees  to  the  cestui  que  trust  will  divest 
the  legal  estate  of  the  trusteci  while  either  ef  the 
cestui  que  trusts  is  a  minor.  Jones  v.  M  *JfsiL,  1 
Bailey,  235. 

127.  Under  a  devise  to  trustees  of  the  income 
and  dividends  of  $8000  old  United  States  stock, 
for  the  support  of  his  niece,  they  to  receive  the 
dividends  and  apply  them  to  the  support  of  his 
niece  and  the  maintenance  and  education  of  her 
children,  &c.,  it  was  held,  that  the  trust  did  not 
cease  when  the  niece  died  and  her  children  be- 
came of  age ;  but  the  trusteea  were  to  pay  to  the 
children  me  entire  dividends,  including  the  an- 
nual instalments  of  principal,  till  the  whole 
should  be  redeemed  by  the  United  States. 
Bringkurst  v.  Cuthbert,  6  Binn.  399. 

128.  In  an  action  to  recover  property  oonveyed 
in  trust  to  secure  debts,  evidence  that  the  debts 
had  been  **  paid  or  nearly  so  "  was  properly  le- 
jeoted.    Pool  v.  Jidkisson^  1  Dana,  110 

129.  Proceedings  under  tl)e  Pennsylvania  ad 
of  16th  June,  1836,  §  13,  relating  to  chancery 
powers,  must  be  by  bill  and  subpcsna.  Ex  pmsU 
Hussey,  2  Whart.  330. 

130.  Vide  Covkvaiit,  X. 
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ITSURT. 

1.    WhM  eaiutitMtta  Usurf. 
II.    Who  may  avoid  far  Ustmf,  and  whtm. 
HI.    EfeU  of  Uourf  gemtraUy^  amd  on  Trmtuae- 

dons  oukotquemi  to  tuuriouM  ^grumoni. 
IV.    Ftnaky. 

V.    FUadimgo   and  Evidomf   m  Ae  difermU 
States, 
VI.    OtkorMaUon, 


I.    IVkat  constitutes  Csury. 

l.'Itis  not  oeoesMury,  in  order  to  conttitnte 
usury,  that  more  than  the  legal  rate  yet  cent,  be 
•tipulated  for.  It  is  sufficient,  if  more  be  taken. 
VFright  T.  EUioa,  1  Stew.  391. 

2.  The  question,  whether  a  contract  is  nsari- 
ons  or  not,  is  to  be  decided  with  reference  to  the 
time  when  it  was  entered  into ;  a  contract,  legal 
at  such  time,  cannot  be  made  nsarious  hj  sub- 
sequent events.    PoUard  v.  Baylors^  6  Munf.  433. 

3.  To  constitute  usury,  there  must  be  an  in- 
tention to  take  more  tfaian  legal  interest.  Chil- 
dors  y.  />eans,  4  Rand.  406. 

4.  There  can  be  no  usury  where  either  of  the 
parties  remains  igrnorant  of  the  usurious  reserva- 
tioo.  Smith  ▼.  Beaek^  3  Da^,  268.  Thus,  where 
more  than  lawful  interest  ts  reserved,  with  the 
knowledge  of  the  lender,  but  without  the  knowl- 
edge of  the  borrower,  the  transaction  is  not  usu- 
nons.  ih. 

6.  If  a  greater  rate  than  legal  interest  be  re- 
served  or  taken  bv  a  party  to  a  contract,  upon  a 
mistaken  supposition  of  a  legal  right  so  to  do,  it 
is,  nevertheless,  a  corrupt  agreement  within  the 
■tatute.  Maifu  Bank  v.  BuUs^  9  Mass.  49.  Oth- 
erwise, it  seems,  of  a  miscalculation,  where  there 
is  no  intentional  departure  ftom  the  legal  rate.  ib. 

6.  More  than  legal  interest,  reserved  or  re- 
ceived through  a  mistake  in  calculation,  is  not 
Qsnrions.  Gikson  v.  Sttams^  3  N.  Hamp.  185. 
LMnfston  v.  Bird,  1  Root,  303. 

7.  Where  more  than  legal  interest  is  uninten- 
tionally received,  either  from  a  mistake  in  calcu- 
lation or  an  error  in  drawing  the  instrument,  the 
contract  is  not  usurious.  Bank  of  Utica  v.  Shnal* 
/ay,  2  Cow.  770.  JV.  Y.  Firemen's  hu.  Co.  v. 
£ly,  ib.  678.  Bank  of  Ctiea  v.  Wager,  ib.  712. 
But  where  more  than  legal  interest  is  knowingly 
received,  though  under  a  mistake  of  law,  and 
without  any  intention  of  violating  the  statute,  it 
is  usurv.  ih.     Thus,  casting  interest  upon  the 

Srinciple  that  360  days  are  a  year,  180  days  a 
alf  year,  90  days  a  quarter  of  a  year,  &.c.,  and 
discounting  a  note  upon  such  a  calculation,  is 
usurious,  and  the  note  void,  ik, 

8.  A  note,  promising  to  pay  the  principal,  in- 
terest, and  a  premium  of  eight  per  cent.,  unless  it 
appear  that  the  premium  was  without  valid  consid- 
eration, and  merely  in  consideration  pf  the  loan,  or 
Ibtfoearance,  is  not  usurious.  SaHott  v.  Fratt,  3 
A.  K\  Marsh.  174. 

9.  J.  purchssed  of  T.  a  note  which  he  4ield, 
made  before  the  statute  of  Alabama  prohibiting 
usury,  reserving  interest  at  20  per  cent,  per 
oionth,  from  the  time  whev  due  till  paid,  and 
gave  his  notes  for  it,  both  believinff  the  high  rate 
recoverable.  The  notes  given  by  J.  are  not  void 
for  usury,  though  the  high  rate  was  a  part  of 
the  consideration,  and  though  not  recoverable. 
Thompson  v.  Jones,  1  9tew.  S66. 

10.  A  constable,  having  executions  against  B, 
agrees  to  satisfy  them,  C  giving  him  a  note  for 
a  certain  amount  The  note*  bemg  fi>r  more  than 


the  amount  of  the  execution  with  lawful  inter- 
est, is  usurious,  and  although  C  did  not  know  at 
the  time  that  he  had  promised  more  than  legal 
interest.     Wright  v.  EUiott,  1  Stew.  391. 

11.  If  a  verdict  find  facts  amounting  to  usury, 
it  is  sufficient,  though  it  does  not  find  the  cor- 
rupt agreement  in  technical  words.  Oibson  v. 
Fristoe,  1  Call,  62. 

12.  A  contract  to  take  a  loan  of  money  at 
more  than  legal  interest  is  usurious,  though  no 
illegal  interest  is  actually  taken  upon  it.  Clark 
V.  Bad^ey,  3  Halst.  233. 

13.  A  stipulation  to  pay  the  principal  in  money 
is  not  necessary  to  constitute  a  loan.  It  is  enough, 
if  the  principal  is  secured,  and  not  bona  fide  put  in 
hazard ;  and  it  matters  not  what  the  nature  of  the 
security  is,  if  it  is  sufficient.  If  the  principal  is  se- 
cured, and  the  interest  is  more  than  the  law  allows, 
it  is  usury.     Tyson  v.  Richard,  3  Har.  A,  J.  109. 

14.  A,  being  insolvent,  and  desirous  of  raising 
money,  applied  to  B,  and  obtained  his  promissory 
note  for  $260,  payable  to  A  in  60  days  after  date, 
for  the  purpose  of  selling  it  to  raise  money.  No 
consideration  was  paid  ror  the  note.  A  indorsed 
the  note  in  blank,  and  sold  and  delivered  it  to  C, 
who  was  ignorant  of  its  being  a  lent  note,  for 
$200.  •  B  was  in  good  circumstances.  In  an  ac- 
tion on  the  note  by  C  against  B,  it  was  held,  that 
the  note  was  usurious  and  void.  Cocksy  v.  For 
rest,  3  Gill  &  Johns.  482. 

15.  A  note  was  made  payable  to  A  and  B,  fot 
the  use  of  C.  C  wished  to  sell  the  note  to  D, 
but  D  refused  to  take  it  unless  it  was  indorsed  by 
A  and  B.  A  refused  to  indorse  it  unless  indem- 
nified, which  being  done,  the  note  was  sold  to  D 
at  a  discount  of  20  per  cent.  It  being  understood 
between  B  and  C  that  part  of  the  money  thus 
raised  should  be  lent  to  B,  B  drew  a  note,  paya- 
ble to  C  or  bearer,  for  the  amount  actually  re- 
ceived by  him  from  C,  with  an  addition  of  20  per 
cent,  on  that  amount,  and  interest  from  date, 
which  last-mentioned  note  was  deposited  with  A 
as  his  security.  In  an  action  by  A  against  B, 
upon  this  note,  it  was  held,  that  it  was  usurious 
and  void.     Yordan  v.  Hess,  13  Johns.  492. 

16.  Usury,  whether  concealed  under  the  form 
of  exchange  or  otherwise,  will  not  protect  a  bill 
tainted  thereby.    Andrews  v.  Fond,  13  Pet.  65. 

17.  It  is  not  usurious  to  include  in  a  note,  made 
payable  at  a  distant  place,  for  the  accommodation 
of  the  maker,  one  per  cent.,  by  way  of  exchange. 
MerriU  v.  Benton,  10  Wend.  116. 

18.  If  a  bond  be  given  to  secure  other  contin. 
gencies  besides  the  return  of  the  money  men- 
tioned in  the  bond,  more  than  the  ^g^  nte  of 
interest  may  be  required.  Fhilip  v.  iBrkpatrick, 
Addis.  124. 

19.  A,  having  a  just  claim  against  B,  agreed  to 
release  him  upon  receiving  the  note  of  C  (who 
was  indebted  to  B)  fbr  the  amount  of  his  claim 
against  B,  and  also  a  sum  of  money  equal  to 
three  per  cent,  upon  the  amount  of  the  principal 
debt.  It  was  held,  that  the  note  given  by  C 
under  these  circumstances  was  usurious.  Thorny 
son  V.  Thompwn,  8  Mass.  135. 

20.  Where,  by  the  terms  of  a  contract,  the 
debtor  may,  by  paying  the  original  debt  on 
money  loaned  within  a  certain  ttme,  discharge 
the  contract  and  avoid  the  payment  of  any  thing 
more,  it  will  not  be  deemed  usurious  in  conse- 
quence of  its  having  been  made  payable  for  a 
larger  sum  than  the  original  debt  and  legal  inter- 
est, upon  the  condition  that  it  be  not  dischamd 
within  the  time  limited.  Cutler  v.  How,  ib.  »>7. 
But  see  Ouder  v.  Johnson,  ib.  266. 

21    In  a  contract  for  the  purchase  of  proper^, 
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the  puiiet  nifty  stipnlftte  the  dftroagei  to  be  paid 
m  case  of  failure,  though  toch  damages  exceed 
the  legal  intereit,  proTided  the  contract  be  not 
really  one  of  borrowing  and  lending.  TariUvs^u 
T.  Smiik,  Hardin,  176. 

S22.  A  penalty,  inierted  in  a  contract,  from 
which  the  party  may  deliver  himeelf,  does  not 
make  such  contract  usurious ;  and  the  law  is  the 
same,  where  it  is  in  the  power  of  the  party,  by  a 
compliance  with  his  contract,  to  convert  the  pen- 
alty into  a  compensation  for  serTices  rendered 
him  by  the  other  party.  Pollard  ▼.  BayUy,  6 
Munf.  433.  Thus,  an  agreement  between  a 
commission-merchant  and  his  debtor,  to  whom 
he  granted  indulgence,  that  he  shall  be  allowed 
the  usual  commission,  according  to  the  course  of 
trade,  for  selling  tobacco,  to  be  shipped  to  him 
by  such  debtor  m  payment  for  his  debt,  and  that 
such  commission  shall  be  allowed  also,  in  the 
event  of  his  debtor's  failing  to  ship  the  tobacco, 
is  not  usurious.  t&. 

23.  A  contract,  to  return  certain  public  secu- 
rities bj  a  certain  time,  or  to  pay  a  certain  sum 
in  lawnil  money,  less  than  the  amount,  at  the 
option  of  the  promisor,  is  not  usurious,  and 
there  is  no  room  for  a  hearing  in  chancery  upon 
such  contract,  as  to  damages  fVadswartk  t. 
Ckampum^  I  Root,  393. 

24.  In  an  action  on  a  promissory  note,  the  de- 
fendant stated,  in  defence,  the  following  facts  : 
that  the  plaintiff  loaned  to  the  defendant  $800, 
and  received,  as  security,  an  absolute  deed  of  a 
piece  of  land  of  much  greater  value,  upon  an 
agreement  that  the  defendant  might  redeem  the 
land  upon  paying  the  sum  loaned,  with  12  per 
cent,  interest ;  tliat  the  defendant  should  remain 
in  possession  of  the  land,  and  pay  therefor  $48 
per  year,  being  the  simple  interest,  as  rent,  for 
which  rent  the  note  in  question  was  given.  It 
was  held,  that  such  transaction  was  usurious,  and 
the  note  void.     Mitchell  v.  Prestor^  5  Day,  100. 

25.  The  pl^ntiffs  entered  into  a  written  agree- 
ment with  the  defendants,  that  the  plaintiffs 
should  deposit   in  a  certain  bank  the  sum  of 

S3000  to  the  credit  of  the  defendants,  and  that 
le  plaintiffs,  in  consideration  thereof,  might  re- 
ceive of  the  bank  the  future  dividends  on  $3000 
of  the  stock  of  the  bank,  standing  in  the  names 
of  the  defendants,  until  notice  was  given  by  the 
defendants  that  they  would  repay  the  plaintiffs 
the  said  sum,  or  until  the  defendants  gave  the 
plaintiffs  notice  to  repay  it.  At  the  time  this 
agreement  was  entered  into,  the  market  value  of 
the  stock  of  said  bank  was  10  per  cent  above  par, 
and  their  dividends  averaged  7  per  cent,  per 
annum.  It  was  held,  that,  in  the  absence  of 
any  actual  intention  to  evade  the  statute  against 
usury,  such  agreement  was  not  usurious.  Potter 
V.  YaU  College^  8  Conn.  52. 

26.  An  execution  debtor  delivered  to  the  officer 
his  promissory  note,  contracting  with  him  that, 
if  he  did  not  pay  the  execution  in  10  days,  it 
might  be  sold  in  market,  or  otherwise  disposed 
of  by  him,  and  the  avails  applied  in  payment  of 
the  execution.  At  the  expiration  of  the  time,  the 
execution  being  unpaid,  the  sheriff  sold  the  note 
at  a  greater  than  the  legal  rate.  In  an  action  by 
the  purchaser  of  the  note  against  the  debtor,  it 
was  held,  that  the  note  was  received  by  the 
sheriff  as  security  for  the  execution,  and  that  he 
had  the  power  to  sell  it,  and  that,  not  being 
originally  usurious,  it  did  not  become  so  by  the 
sale.     TuUle  v.  Clark,  4  Conn.  153. 

27.  The  defendant  gave  the  plaintiff  a  bond  for 
a  certain  sum,  to  ruv>  at  bottomry  on  a  ship  and 
her  freights  for  three  years,  at  12  per  cent,  inter- 


est. The  defendant  was  to  pay  over  to  the  plnift* 
tiff  from  time  to  time  half  the  groee  eaminge  of 
the  ship,  and  to  make  other  payments  &t  his 
pleasure,  on  the  amount  of  which  interest  should 
cease  fh>m  the  payment.  The  plaintiff'  was  to 
retain  all  payments,  whether  the  ship  were  lost 
or  not ;  the  ship  and  freight  to  stand  hypothe- 
cated only  for  the  balance  at  any  time  anpeid : 
and  at  or  before  the  end  of  the  three  years,  the 
defendant  was  to  pay  the  amount  due,  with  the 
interest,  deducting  whatever  the  plaintiff  would 
have  been  bound  to  pay  for  any  general  aTera«e 
or  partial  loss  occurring  during  the  time,  as  if  he 
had  been  an  insurer,  according  tii  a  fbrni  of  poJ- 
icy  referred  to,  for  the  amount  of  principal  due 
at  the  time  of  such  loss ;  and  in  case  of  a  total 
loss  by  perils  insured  against  in  such  policy,  the 
defendant  was  to  pay  the  plaintiff  the  legal  sal. 
vage  of  an  insurer ;  and  the  defendant  was  to 
pay  the  plaintiff  half  the  gross  earnings  not  be- 
fore paid  over,  deducting  the  general  average  or 
partial  loss,  as  above  stated  ;  oo  performance  of 
these  conditions,  the  bond  to  be  void.  A  mort- 
gage of  land  was  aluo  given  to  secure  the  bond. 
Held,  as  the  plaintiff  was  to  lose,  in  case  of  loss 
during  the  three  years,  all  the  money  then  due. 
the  contract  was  not  usurious,  but  a  valid  con- 
tract.    Tkomdike  v.  Stose,  11  Pick.  183. 

28.  A,  being  indebted  to  certain  British  mKr. 
chants,  conveyed  a  tract  of  land  and  sundry 
slaves,  in  trust  to  secure  the  payment  of  the 
debt,  in  three  equal  annual  instalments,  with  in- 
terest from  the  date  of  such  deed.  The  pay- 
ments were  to  be  made  in  tobacco,  shipped  to 
their  address,  on  which  they  were  to  draw  the 
usual  commission  of  21  shillings  sterling  for  each 
hogshead  actually  shipped.  It  was  further  pro> 
vided  that,  in  case  of  the  non-shipment  of  the 
tobacco,  a  further  sum,  equivalent  to,  and  in  lien 
of,  the  usual  mercantile  commission  thereon,  at 
the  rate  of  21  shillings  sterling  per  hogshead,  es- 
timating each  hogshead  to  be  worth  £10  sterling, 
was  to  be  added  to  each  payment.  Held,  that 
this  transaction  was  usurious,  and  that  the  deed 
of  trust  was  void.  Pollard  v.  Baylor,  4  H.  dk  M. 
223. 

20.  A  contract,  to  pay  more  than  six  per  cent, 
for  part  forbearance,  is  illegal.  WUUe  t.  GrscHy 
2  N.  Hamp.  333. 

30.  The  taking,  for  forbearance  on  a  demand, 
a  new  obligation  in  a  sum  greater  than  that  de- 
mand with  its  legal  rate  of  interest  added,  is 
usury  within  the  statute  of  Vermont.  Cariis  v. 
M^Uugklin,  1  Chip.  111. 

31.  Where  a  note  for  $500  became  due,  the 
holder  took  a  new  note  for  that  sum,  and  a  note 
for  $50,  for  forbearance  for  60  days.  This  trans- 
action was  held  usunous,  and  both  notes  weie 
held  void  under  the  statute.  Motte  ▼.  DorreU,  1 
M'Cord,  350. 

32.  Where  an  attorney,  having  recovered  a 
judgment  for.  his  client,  and  having  sued  oat  ex- 
ecution, agreed  with  the  debtor  to  forbear  the 
collection  of  the  debt  for  some  months,  in  consid- 
eration of  the  debtor's  giving  him  his  bond,  se- 
cured by  a  deed  of  trust,  for  the  payment  of  the 
debt,  with  more  than  legal  interest,  at  a  future 
day,  it  was  held,  that  this  was  usury  in  the  at- 
torney.    ffeUs  V.  Garland,  2  Virg.  Cas.  471. 

33.  The  defendant's  property  was  taken  in  ex- 
ecution by  A  B  for  $1400,  and,  in  order  to  obtain 
one  month's  delay  of  its  sale,  he  gave  the  note 
sued  upon  by  the  plaintiff,  to  whom  A  B  was  in- 
debted, and  the  plaintiff  credited  A  B  with  the 
amount,  upon  his  ffuarantying  the  payment  of 
the  note  to  the  plaintiff.    The  note  was  held  to 


USURY. 


615 


iM  umirioiis,  and  void  m  the  plaintilf 'a  hands. 
CUvtland  t.  Dare^  Harper,  407. 

34.  Where  partneni,  in  erectinff  a  mill,  were 
to  bear  equally  the  expenses  and  divide  the  profits, 
it  was  held,  that  a  contract,  ^y  one  partner,  to 
pay  a  lar^  sum  for  the  moiety  of  the  mill,  and 
usurious  mterest  on  the  principal,  to  finish  it,  and 
pay  all  previous  debts,  with  a  forbearance  of  8 
per  cent,  for  purchase  money,  was  usurious  and 
void.     Evans  v.  Jfegley^  13  8.  &.  R.  218. 

35.  S.,  being  seized  in  fee  of  certain  property ,  in 
consideration  of  $5000,  granted  to  M.  an  annuity 
of  ^500,  to  him  and  his  heirs,  with  a  right  to  dis- 
train for  non-payment.  In  the  deed  granting  the 
rent-charge,  M.  covenanted  that,  at  anv  time  after 
5  years,  on  the  payment  of  $5000,  witn  all  arrears 
of  rent,  he,  M.,  would  release  the  rent-charge.  S. 
conveyed  the  property  to  L.,  subject  to  the  pay- 
ment of  the  rent.  M.,  the  rent  being  unpaid, 
levied  a  distress  on  the  same,  and  L.  brought  re- 
plevin, and  set  up  a  defence  that  the  transac- 
tion was  usurious.  Held,  that  the  deed  was  void 
by  the  laws  of  Virginia.  Uoyd  v.  8eoU^  4  Pet. 
205. 

36.  A  contract  for  purchasing  a  slave  at  half 
price,  and  at  the  same  time  lending  the  vendor 
another  sum,  with  a  condition  that  if  a  sum,  larger 
than  the  purchase  money,  the  loan,  and  the  in- 
terest, combined,  shall  be  secured,  the  slave 
shall  be  restored,  and  the  lent  money  considered 
as  paid,  is  usurious.  Skankt  v.  Kennedy^  1  A.  K. 
Marsh.  65. 

37.  A  parol  promise  to  pay  more  than  lawful 
interest,  made  at  the  giving  of  a  note,  and  to  in- 
duce the  creditor  to  take  it,  and  which  is  part 
and  parcel  of  the  contract,  will  make  the  note 
usurious  and  void.  Atwood  v.  Whittlesey^  2  Root, 
37. 

38.  Under  the  sUtute  of  1783,  c.  55,  a  note  for 
the  repayment  of  borrowed  money,  with  lawful 
interest,  the  borrower  promising  verbally  to  pay  a 
usurious  rate  of  interest,  was  held  not  to  be  ren- 
dered void  by  the  verbal  agreement.  ButterfMd 
V.  Kidder,  8  Pick.  512. 

39.  A  note,  with  lawAil  interest,  being  given 
for  the  amount  loaned,  a  verbal  promise,  though 
only  binding  in  honor,  to  pay  five  per  cent,  more 
interest,  rendered  the  whole  transaction  void  for 
usury.     ffiUard  v.  Reeder,  2  M'Cord,  369. 

40.  An  agreement  to  pay  more  than  the  le|FaI 
interest  for  money  loaned  on  note,  if  made  at  5ie 
time  of  the  loan,  is  usurious,  and  makes  the  note 
void  ;  but  if  the  agreement  be  subsequent  to  the 
time  of  the  loan,  though  it  is  usurious,  it  does 
not  avoid  the  note.     Merrills  v.  Lais,  9  Cow.  65. 

41.  Where  a  partial  payment  is  made  and  re- 
ceived, on  account  of  a  note  given  for  the  pay- 
ment of  money  borrowed  at  usurious  interest,  the 
usury  is  complete.  Musgr&ve  v.  GiMs,  1  Dall. 
216. 

42.  It  was  agreed  between  A  and  B,  that  A 
would  become  responsible  for  B  for  a  limit«fd 
amount,  and  charge,  for  lending  his  name,  if  put 
in  funds  in  time  to  meet  the  payment,  hiUf  a  per 
cent.,  and  in  all  eases  of  advance,  two  and  a  half 
per  cent.  It  appeared  that  the  latter  charge 
WM  intended  by  the  parties  as  a  fair  compensa- 
tion to  A  for  his  trouble  in  providing  acceptances, 
which  it  was  the  duty  of  B  to  pay,  and  not  as  a 
oover  for  a  usurious  loan.  It  was  held,  that  the 
commissions  charged  under  such  an  agreement 
were  not  usurious.  De  Forest  v.  Strongs  8  Conn. 
613. 

'  43.  If  A  lend  money  to  B,  who  puts  it  out  at 
usurious  interest,  and  agrees  to  pa^  A  the  same 
rate  of  interest  which  he  is  reoeivmg  upon  A's 


money,  this  agreement  between  A  and  B  is  usu 
nous.     Levy  v.  Gadsby,  3  Cranch,  180. 

44.  A  requested  B  to  borrow  some  money  for 
him,  and  agreed  to  give  B  three  percent,  a  month 
B  borrowed  the  money  of  C,  nt  legal  interest,  to 
secure  which  A  gave  to  C  his  note,  with  an  in 
dorser.  B  received  the  three  per  cent,  for  his  sole 
benefit.  Held,  that  the  note  was  not  usurious. 
Coster  V.  DUworth,  8  Cow.  299. 

45.  A  compensation,  exceeding  the  lawful  rate 
of  interest  for  obtaining  money  at  the  bank,  on 
one's  own  security,  for  the  use  of  another,  is  not 
usury,  unless  it  is  so  unreasonable  and  extrava- 
gant as  to  show  that  it  was  a  cover  for  usury,  and 
whether  it  is  so  or  not  is  a  question  for  the  jury* 
Hutchinson  v.  Hosmer,  2  Conn.  341. 

46.  A  and  B  agreed  with  C,  in  consideration 
of  the  use  of  $600  advanced  by  C,  that  he  should 
be  their  sole  agent  for  selling  their  goods  in  New 
York  for  10  years,  and  should  be  allowed  20  per 
cent,  on  all  sales,  and  one  third  of  the  net  pro- 
ceeds, afler  deducting  the  20  per  cent.,  to  be  ap- 
plied on  the  amount  advanced  by  C.,  until  it 
should  be  paid  ,  C  to  be  responsible  for  all  sales 
made  by  him.  Held,  that  the  contract  was  not 
usurious.     Hall  v.  Daggett,  6  Cow.  653. 

47.  R.,  being  applied  to  by  P.  for  a  loan  of 
money,  said  that  he  had  not  the  money,  but 
thought  he  could  procure  it  from  his  son-in-law, 
whose  usage  he  said  it  was  to  receive  seven  per 
cent,  besides  legal  interest.  P.  thereupon  left  his 
note  with  R.,  with  an  understanding  that  it  should 
be  returned  if  R.  failed  to  get  the  money  for  him. 
R.  procured  the  money  of  his  son-in-law  by  giv- 
in^r  his  own  note,  which  he  afterwards  paid,  and 
paid  over  to  P.  the  amount  of  his  note,  afler  de- 
ducting the  premium  agreed  upon,  and  retained 
in  his  own  hands  P.'s  note.  Held,  that  R.  must 
be  considered  the  lender,  and  that  the  note,  and 
any  renewals  of  it,  were  void.  Reed  v.  Smith,  9 
ib.  647. 

48.  Discounting  a  note,  in  New  York,  at  the 
rate  of  seven  per  cent.,  is  not  usury.  Manhattam 
Co.  V.  Osgood,  15  Johns.  162. 

49.  A  owes  B  $5000,  and  when  it  becomes 
doe,  it  is  agreed  that  A  shall  indorse  notes  not 
yet  due,  on  different  individuals,  to  B,  in  payment 
thereof,  and  deduct  four  per  cent,  a  month  for  the 
time  the  notes  had  to  run,  and  also  procure  an- 
other indorser,  which  was  accordingly  done. 
Held,  that  this  transaction  was  usurious,  and  that 
the  subsequent  indorser  could  take  advantage  of 
it.     Campbell  v.  Read,  Mart.  &  Yerg.  392. 

50.  If  a  note,  made  for  the  purpose  of  raising 
money,  is  discounted  at  a  higher  premium  than 
the  legal  rate  of  interest,  anu  none  of  the  parties 
whose  names  are  on  it  can,  as  between  them- 
selves, maintain  a  suit  on  the  note,  when  it  be- 
comes mature,  provided  it  had  not  been  dis- 
counted, then  such  discounting  of  the  note  is 
usurious,  for  it  is  then  that  it  first  exists  as  a  con- 
tract.    Knights  V.  Putnam,  3  Pick.  184. 

51.  It  is  not  usurious  to  sell  or  buy  a  negotia- 
ble  paper,  founded  on  a  legal  consideration,  for 
less  than  its  nominal  value.  King  v.  Johnson,  3 
M'Cord,  365. 

52.  A  note  of  a  third  person  may  be  sold  at  a 
greater  discount  than  the  legal  interest,  without 
being  usurious.  Churchill  v.  Suter,  4  Mass.  156. 
Bridge  v.  Hubbard,  15  ib.  96.  But  if  a  note  be 
sold  at  a  greater  discount  than  the  l^ff*!  interest, 
and  the  purchaser  take  the  guaranty  of  all  persons 
who  ever  had  any  interest  in  the  note,  such  sale 
will  be  within  the  statute  against  usury.  ChMrehill 
V.  Suter,  4  ib.  156. 

53.  A  bona  fide  purchase  of  any  seeurity  for  thm 
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pajment  of  monej,  at  a  lew  rate,  than  legal  in- 
terest, ia  not  usurioua.  Wue^W  ▼.  homghta^  8 
Dall.  92. 

64.  A  fair  purchaae  maj  be  made  of  a  bond  or 
note,  eyen  at  20  or  30  per  cent,  ditoount,  without 
the  transaction  being  usurioas.  Muagr^v^  v. 
Gibtkt,  I  ib.  216. 

55.  The  sale  of  a  promissory  note,  indoived  by 
the  seller,  at  a  discount  ezoeeding  the  lawful  rate 
of  interest,  is  not  neeeesarily  usurious,  and  it  is 
incumbent  on  the  party  claiming  that  it  is  usuri* 
ous  to  show  circumstances  which  make  it  such. 
Uoyd  y.  Ktaek^  2  Conn.  175. 

5o.  A  note,  yalid  in  its  inception,  may  be  sold 
at  a  discount  greater  than  the  legal  interest,  and 
yet  be  enforced  against  the  muer,  such  trans* 
wr  not  being  usurious.  But  if  it  is  discounted, 
at  the  time  it  is  issued,  at  a  rate  greater  than  the 
legal  interest,  it  is  usurious  and  yoid.  PowtU  t. 
Waiers^  8  Cow.  669. 

57.  The  sale  of  a  promissory  note  by  the  drawee 
and  indorser,  at  much  less  than  its  face,  is  not, 
fer  «e,  proof  of  a  usurious  transaction  between 
the  indorser  and  indorsee,  if  the  note  was  origin- 
ally giyen  for  a  business  transaction,  and  not  for 
raising  money.    ^fiehoU  y.  Fearson^  7.  Pet.  103. 

58.  If  a  payee  of  a  yalid  note,  upon  which, 
when  due,  he  might  haye  maintained  an  action 
against  the  maker,  parts  with  it  at  a  discount  be- 
yond the  legal  rate  of  interest,  it  is  not  a  usuri- 
ous transaction,  though  the  payee  indorses  such 
note  at  the  time  of  the  transfer ;  and,  on  non-pay- 
ment bj  the  maker,  the  indorsee  may  maintam 
an  action  against  the  indorser.  Cram  y.  Heit- 
drieks,  7  Wend.  569. 

59.  Where  A  and  B  exchange  notes,  and  A 

{procures  the  note  of  B  to  be  discounted  at  an  un- 
awful   rate,    such  transaction  is  not  usurious. 
Rice  y.  Mather^  3  ib.  62. 

60.  A  being  indebted  by  bond  to  B,  in  iC445 
lis.  2d.  sterling,  on  the  17th  of  December,  1787, 
assigned  him  U's  bond  for  X780  currency,  at  the 
a^eed  yalue  of  £382  6s.  2d.  sterlinff,  and  gaye 
him  a  new  bond  with  two  sureties  for  the  bal- 
ance of  £106  17s.  2d.  sterling,  payable  in  March 
following.  Held,  that  these  proceedings  were 
usurious.     Gibson  y.  Fristoey  1  Call,  62. 

61.  The  defendant,  wishing  and  unable  to  bor- 
row money  of  the  plaintiff,  gaye  his  note  for 
A770,  payable  in  one  year,  and  reoeiyed  a  note 
tor  $700  on  a  person  he  was  informed  had  cotton 
ready  to  pay  it.  This  was  held  to  be  usurious, 
and  the  plaintiff  could  not  recoyer.  Brown  y. 
FoMMsetj  Harper,  81. 

62.  A  promissory  note,  for  the  payment  of  a 
particular  sum,  with  interest  from  a  day  anterior 
to  the  date  of  the  note,  in  itself  affords  no  eyi- 
dence  of  usur^.  Marvin  y.  Feat«r,8  Wend.  533. 
Nor  is  it  usurious,  on  selling  a  note  payable  at  a 
future  day,  to  take  a  note  tor  the  principal  and 
interest  of  the  note  sold,  computed  to  the  day  of 
sale,  without  making  a  rebate  of  interest,  ib. 

63.  A  promissory  note,  dated  April  12, 1813, 
for  a  certain  sum  with  interest  from  August  22, 
1806,  is  not,  on  the  face  of  it,  usurious.  Holdon 
y.  Pollard,  4  Pick.  173. 

64.  A  bond  is  not  usurious  because  it  bears 
interest  from  a  period  anterior  to  ite  date.  Levy 
y.  Hamvton,  1  M*Cord,  145. 

65.  Where  parties  settled  an  open  account  by 
a  note  which  included  interest  for  the  time  the 
creditor  had  indulged  the  debtor  by  delay,  the 
note  was  held  not  to  be  usurious.  Dickson 
y.  Surginer,  Const.  Rep.  501. 

66.  Where  a  debt  was  contracted  in  the  state 
of  New  York^  carrying  aeyen  per  cent,  interest, 


and  afterwards  a  note  was  taken  for  that  debt, 
including  the  same  rate  of  interest,  both  for  tlie 
time  then  past  since  the  debt  was  oontracted, 
and  for  the  time  to  come  before  the  note  warn 
to  be  paid,  such  transaction  is  not  usurious,  un* 
less  done  with  a  corrupt  intent.  Pkeips  ▼. 
Kent^  4  Day,  96. 

67.  If  the  original  agreement  is  usurious,  it  in 
immaterial  whether  the  illegal  interest  is  secured 
by  distinct  instruments,  or  is  included  in  the  in- 
strument which  secures  the  principal,  dark  y. 
Badgl^,  3  Halst.  233. 

68.  Where  a  note  is  giyen  in  renewal  of  m 
former  note,  and  a  premium  oyer  the  legal  rate 
of  intereat  is  exacted  for  the  renewal,  the  new 
note  is  usurious  and  yoid,  although  a  separate 
note  was  giyen  by  the  maker  for  the  premium. 
But  the  antecedent  debt  is  not  thereby  destroyed. 
Swartwout  y.  Payne,  19  Johns.  294. 

69.  A  loan  company,  authorised,  by  ite  charter, 
to  loan  money  upon  pledges  of  goods  and  chat^ 
tela,  and  to  charge  interest  for  a  full  monUi 
where  the  loan  is  for  a  period  oyer  15  days  and 
less  than  one  month,  is  not  entitled,  where  a  loan 
for  20  days  remains  unpaid,  to  demand  interest 
at  the  same  rate  for  any  subsequent  time ;  the 
interest  on  the  debt  due  at  the  expiration  of  the 
20  days  must  be  computed  as  on  ordinary  cim- 
tracte.  Maeomhsr  y.  Dunham^  8  Wend.  550.  And 
where,  after  the  expiration  of  20  days,  interest 
was  charged  for  a  subsequent  period  at  the  saoie 
rate,  and  a  promise  for  the  payment  thereof  ex- 
acted, at  the  same  time  that  a  bond  was  taken 
for  the  sum  actually  lent,  it  was  held,  that  the 
interest  thus  computed  was  usurioua,  and  that 
the  agreement  for  the  payment  thereof,  though 
not  included  in  the  bond,  rendered  the  bond  y«d 
for  usury,  ib. 

70.  If  a  mode  of  calculating  interest,  which 
giyes  to  the  creditor  more  than  legal  interest,  is 
adopted,  and  the  creditor  knows  that  it  will  haye 
that  effect,  he  is  ffuilty  of  usury,  although  he 
may  not  suspect  Uiat  he  is  yiolating  the  law 
Childers  y.  Deane,  4  Rand.  406. 

71.  A  bond,  on  condition  that  <<the  lawful 
interest  on  the  whole  principal  sum  should  be 
paid  annually,  together  with  one  third  part  of  the 
said  principal  sum,  at  the  end  of  each  year,  until 
the  whole  be  paid  off,*'  is  not  usurious;  it  is 
equiyalent  to  a  contract  to  pay  the  principal  sum, 
in  three  years,  by  three  equal  annual  instalments, 
and  to  pay  the  whole  of  the  interest  due  on  the 
principal  sum  at  the  end  of  each  year,  aa  the 
instalioente  came  round  and  became  payable. 
Gibbs  y.  Ckisolm,  2  N.  db  M.  38. 

72.  An  agreement  to  pay  interest,  on  interest 
which  has  become  due,  is  not  usurious.  Cmwtm 
y.  BaUs,  11  Conn.  487.     Therefore,  where  A 

fave  to  B  a  promissory  note,  dated  January  1, 
829,  payable  in  two  years  with  annual  interest, 
no  payment  haying  been  made  until  February 
14,  1832,  A  and  6  met,  and  B  proposed  that 
compound  interest  should  be  computed  on  the 
note  up  to  Ist  of  January,  1632,  and  added  to  the 
principal,  for  which  amount  a  new  note  shouU 
be  giyen,  payable  in  two  years,  with  interest, 
annually ;  and  that  upon  A's  compliance  with 
this  proposition,  B  would  extend  the  time  of 
payment  of  the  debt ;  A  gaye  the  note  accord- 
ingly, and,  in  an  action  upon  it,  it  was  held,  that 
it  was  not  usurious,  t^. 

73.  Proof  of  interest  on  a  note  haying  been 
calculated  and  retained  on  the  principle  of  360 
days  being  a  year,  is  sufficient  to  esUblish  'prima 
fade  usury.  Utica  Ins,  Co.  y.  TVUsmn,  1  Wend. 
555.    See  Usury,  7. 
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74.  Taking  interest  for  part  of  a  year,  com- 
puted on  the  principle  that  a  jear  consists  of 
360  days,  or  12  months  of  30  days  each,  is  not 
usurious,  provided  the  course  is  adopted  bona 
fidty  as  an  easy  and  practicable  one,  and  not  as 
a  cover  for  usury.  Agricultural  Bank  v.  Bissell. 
12  Pick.  586. 

75.  A  note  to  a  bank  is  not  void  for  usury,  by 
reason  of  their  discounting  it  at  the  rate  of  360 
days  to  the  year,  for  64  days,  such  being  shown 
to  have  been  a  custom  of  banks ;  but  the  excess 
of  interest  is  to  be  deducted,  and  the  custom  is 
erroneous.  Bank  of  St.  Mhan'sv.  Scott,  1  Verm. 
426.     Same  v.  Stearjis,  ib.  430. 

76.  Interest  taken  in  advance  by  a  bank,  on 
discounting  a  note,  is  not  usury.  Bank  of  Utica 
▼.  Phillips,  3  Wend.  408.  See,  also,  StribhUng  v. 
Bank^  5  Rand.  132. 

77.  The  taking  of  interest  in  advance  upon 
the  discount  of  a  note  by  a  banker,  in  the  usual 
course  of  business,  is  not  usury.  Thornton  v. 
Bank  of  Washington,  3  Pet.  40. 

78.  To  take  interest  in  advance,  upon  dis- 
counting a  90  days'  note,  the  interest  being  cal- 
culated at  one  fourth  of  a  year  for  the  90  days, 
is  usurious.  Bank  of  Utica  v.  Wager,  8  Cow. 
398. 

79.  Six  per  cent,  interest,  in  specie,  reserved 
on  a  note  taken  for  soldiers*  notes,  is  not  usuri- 
ous,    liohart  V.  Norton,  2  Root,  46. 

80.  In  Ohio,  a  contract  to  pay  ^00,  with  ^15 
interest  in  advance  every  30  days,  is  valid,  and 
the  interest  paid  on  the  contract  in  advance  can- 
not be  held  as  part  payment  of  the  principal. 
The  failure  to  pay  such  interest  in  advance  puts 
an  end  to  the  contract,  from  which  time  only  six 
per  cent,  is  recoverable.  Reddish  v.  Watson,  6 
Ham.  510. 

81.  Vide  Bakks  and  fiAVKiirG,  21. 

82.  Discounting  a  note  at  seven  per  cent.,  and 
taking  the  interest  in  advance,  is  not  usury. 
JV.  York  Firemen  Ins.  Co.  v.  Sturges,  2  Cow.  664. 
Same  v.  Ely,  2  ib.  678.  Bank  of  Utica  v.  Wager, 
ib.  712.     Same  v.  Smalley,  ib.  770. 

83.  In  taking  interest  in  advance,  on  discount- 
ing a  note,  it  is  not  usury  to  include  the  three 
days  of  grace  in  the  computation.  Bank  of  Utica 
T.  Wager,  2  Cow.  712.  Same  v.  Smalley,  ib. 
770. 

84.  Banks  may  deduct  the  legal  interest  at  the 
commencement  of  loans,  or  make  loans  upon  dis- 
counts, instead  of  the  ordinary  forms  of  security 
for  an  accruing  interest,  although  they  thereby 
receive  a  rate  of  interest  which  may  be  estimated 
at  a  small  extent  beyond  the  legal  interest. 
Maine  Bank  v.  Butts,  9  Mass.  49,  Si.  Agricul- 
tural Bank  V.  Bissell,  12  Pick.  586.  So,  also,  a 
bank  may  discount  for  a  borrower,  at  the  legal 
rate  of  interest,  a  note  to  meet,  at  maturity,  a 
note  previously  discounted  by  such  bank  or 
lender,  although  the  same  may  be  done  before 
the  first  note  becomes  due,  and  the  proceeds  of 
the  second  discount  never  pass  into  the  hands  of 
the  borrower.  Maine  Bank  v.  Butts,  9  Mass.  49, 
64.  Merely  discounting  the  interest  at  the  time 
of  making  the  loan  is  not  necessarily  usury.  It 
is  for  the  jury  to  decide  whether  it  is  done  for, 
the  purpose  of  Evading  the  statute.  Lyman  v. 
Morse,  1  Pick.  295,  note, 

65.  A  banking  company  lent  a  sum  of  money 
in  their  own  bills,  deducting  six  per  cent,  inter- 
est at  the  time,  upon  a  contract  that,  if  any  of 
the  bills  loaned  should  be  returned  to  the  bank 
during  the  continuance  of  the  loan,  the  bor- 
rower should  redeem  them  with  specie ;  and 
*iiat  he  should  also  receive  of  the  oompa&y  a 
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certain  amount  of  the  bills  of  other  banks, 
which  were  then  passing  at  a  small  discount 
when  exchanged  for  specie,  for  which  he  should 
pay  specie.  It  was  held,  that  such  contract 
was  not  usurious.  Northampton  Bank  v.  Alien, 
10  Mass.  284. 

86.  It  is  not  usurious  for  a  banking  com- 
pany to  take  notes  payable  in  Boston  money, 
and,  upon  renewal  of  such  notes,  to  take  a 
premium  equal  to  the  difference  between  that 
and  other  money.  Portland  Bank  y.  Storer,  7 
ib.  433. 

87.  A  bank  discounts  a  note,  at  a  regular  dis- 
count day,  taking  the  interest  in  advance.  At 
the  discount  day  nearest  the  day  when  the  note 
falls  due,  but  a  few  days  before  it  falls  due,  the 
note  is  renewed,  the  interest  being  again  taken 
in  advance,  and  the  note  is  renewed  the  same 
way  a  third  time,  so  that  for  a  part  of  the  time, 
owmg  to  a  lapse  of  the  notes,  interest  is  taken 
at  double  the  rate  allowed  by  law.  Held  not  to 
be  usury,  unless  there  is  an  agreement,  upon  the 
first  loan,  that  the  note  should  be  thus  renewed, 
or  it  otherwise  appears  that  the  transaction  was 
a  coyer  for  usury.  Bank  of  Utica  v.  Wager,  3 
Cow.  712.     Same  v.  Smalley,  ib.  770. 

88.  The  discounting  of  a  note  by  a  company 
not  possessing  banking  powers,  does  not  render 
the  loan  usurious.     Utica  Ins.  Co.  v.  Bloodgood^ 

4  Wend.  652. 

89.  Where  the  maker  of  a  promissory  note, 
indorsed  for  his  accommodation  by  the  payee, 
applied  to  the  plaintiff',  in  the  state  of  New  York, 
to  borrow  money,  and  handed  him  the  note,  and 
he  discounted  it,  reserving  more  than  legal  in- 
terest in  that  state,  held,  that  the  transaction  was 
a  loan,  not  a  sale,  and  the  note,  by  the  statute 
of  New  York  in  force  in  1827,  was  void  for 
usury.     Van  Schaaek  v.  Stafford,  12  Pick.  565. 

90.  An  accommodation  note,  made  for  the 
purpose  of  raising  money,  was  put  into  the 
hands  of  a  broker  by  the  person  ror  whose  ac 
commodation  it  was  made,  and  sold  by  him,  at  a 
discount  greater  than  legal  interest,  to  a  person 
ignorant  of  the  character  of  the  note,  of  the  pur- 
pose for  which  it  was  made,  or  of  the  person  for 
whose  benefit  it  was  sold.  Held,  that  this  trans 
action  was  not  usurious.     Whitworth  y.  Adams^ 

5  Rand.  333. 

91.  A  promissory  note  for  ^1745,  payable  in 
90  days  after  date,  made  by  A  at  the  request  of 
B,  and  for  his  accommodation,  and  by  B  taken 
to  C,  who  indorsed  it  with  B,  and  then  delivered 
by  C  to  D,  who  negotiated  it  with  £  for  the  sum 
of  ^1648,  which  was  paid  to  B,  is  yoid  for  usury. 
Sauerwein  y.  Brumer^  1  Har.  &  Gill,  477. 

92.  A  note  indorsed  for  the  accommodation  of 
the  maker,  and  passed  by  him  as  a  security  for  a 
usurious  loan,  is  a  usurious  contract  in  its  in- 
ception, as  the  lender  is  in  fact  to  be  considered 
the  first  holder  of  the  note.  ib. 

93.  A  bill  or  note  made  for  the  accommoda- 
tion of  a  person,  to  enable  him  to  raise  money  by 
its  discount,  at  a  rate  beyond  legal  interest,  is 
within  the  Alabama  statutes  of  usury,  and,  being 
thereby  void  in  its  formation,  an  innocent  pur- 
chaser cannot  maintain  an  action  thereon.  Met^ 
calfT.  Watkins,  1  Port.  67. 

94.  Where  one  had  recovered  judgment  and 
execution  against  another,  and  the  creditor  pro- 
posed to  discharge  the  execution  without  giving 
it  into  the  hands  of  an  officer,  if  the  debtor  , 
would  give  his  note  for  the  amount  of  the  debt 
and  costs,  together  with  such  sum  as  an  officer 
might  charge  as  fees  for  collecting  the  execution^ 
and  such  note  waa  accordingly  given,    t  ^ 
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held,  that  the  inciudinflr  of  the  tam,  u  officer*! 
fees,  in  the  note,  was  not  usury.  Cutler  t.  How, 
o  Mass.  357. 

95.  If  goods  be  deliTered  to  a  person  to  be  sold 
on  commission,  who  advances  money  on  them, 
and  a  note  be  fiTen  for  the  money  so  advanced, 
including,  besides  the  interest,  a  turther  sum  for 
the  trouble  of  selling,  the  mere  circumstance  of 
including  the  commission  is  not  conclnsiTe  eyi- 
dence  of  usury,  although  the  goods  be  with- 
drawn before  any  sale,  but  it  is  proper  evidence 
to  be  left  to  a  jury.     BardtU  v.  fViUiams,  1  Pick. 


96.  A  received  B*s  note  for  the  purpose  of 
raising  money  on  it,  and  gave  B  his  note  at 
10  days.  B  received  from  A  two  and  one  half 
per  cent,  commission  for  the  exchange.  Held, 
that  this  was  a  loan  within  the  New  York  statute 
of  usury,  and  that  A's  note  was  usurious  and 
void.  Durham  v.  Dey,  13  Johns.  40.  Durham 
V.  Gould,  ib.  367. 

97.  A  was  accustomed  to  receive  the  produce 
of  B,  a  country  merchant,  to  freight  the  same  to 
New  York,  and  accept  draughts,  under  an  en- 
gagement that  the  produce  was  to  be  in  his  store 
at  or  before  the  time  the  draughts  became  payable. 
He  charged  a  commission  of  two  and  a  half  per 
cent,  on  all  advances  made  by  him  to  meet  the 
draughts,  when  B  had  no  Ainds  in  his  hands,  and 
the  interest  from  the  time  the  different  items  of 
their  aoeonnt  became  due.  Held,  that  the  com- 
mission in  this  case  was  not  usurious.  J^^ottor  v. 
Curtis,  19  ib.  160. 

96.  Where  goods  fraudulently  obtained  are 
deposited  with- an  auctioneer,  who  makes  an  ad- 
vance uoon  them,  and  charges  five  per  cent, 
besides  the  usual  commissions,  the  transaction  is 
murious,  and  for  that  cause  the  auctioneer  is  not 
entitled  to  be  considered  a  hona  Jide  purchaser, 
in  an  action  of  trover  against  him  by  the  party 
from  whom  the  goods  were  obtained,  although 
be  is  innocent  of  Sie  fraud.  Ramsddl  v.  Morgan, 
16  Wend.  674. 

99.  To  constitute  usury,  there  must  be  a  cor- 
rupt agreement  to  take  or  reserve  an  illegid  rate 
of  interest.  Parting  with  depreciated  paper  at 
par,  and  charging  for  the  same  the  legal  rate  of 
mtereat,  does  not  constitute  usury.  U.  S.  Bank 
V.  Waggenor,  9  Pet.  378. 

100.  Discounting  a  note  at  a  bank,  and,  in  lieu 
of  money,  receiving  the  post  notes  of  the  bank, 
payable  at  a  future  day,  without  interest,  said 

'  notes  being  at  a  discount  in  the  market  at  the 
time,  is  usurious.  Qaitkor  v.  Farmtro  and  Me- 
chanics Bank  of  Georgetown,  1  ib.  44. 

lot.  A  loan  at  par  of  bank  notes,  passing  at 
from  9  to  6  per  cent,  discount,  unexplained  by 
crreumstanoes,  would  be  usurious ;  but  where  the 
borrower  was  at  liberty  to  return  them  to  the 
lender  at  their  par  value,  and  so  exempt  himself 
from  loss,  such  a  transaction  will  not  be  deemed 
usurious,  unless  it  was  a  cover  for  usury.  Caton 
V.  Shaw,  2  Har.  &^  Gill,  13. 

102.  Where  a  bank  discounts  a  note  at'  the 
usual  rate  of  interest,  upon  condition  that  the 
person  offering  the  note  for  discount  shall  receive 
post  notes,  payable  at  45,  60,  and  90  days,  as 
cash,  and  the  said  post  notes  are  paid  and  re- 
ceived as  cash  for  the  note  thus  discounted,  the 
discounted  note  is  usurious.  But  if  the  defend- 
ant pays  a  part  of  the  usurious  note,  and  gives  a 

«  new  note  for  the  residue,  the  new  note  is  not  in- 
fected with  the  usury.  State  Bank  v.  Ayres,  8 
Halst  130. 

103.  A  nets  for  a  sum  payable  in  final  settle- 
OMnt  notes,  and  the  lawfiol  mtere^  in  silver  aad 


¥[>ld,  is  not,  on  its  face,  asurious.     PaUete  ▼ 
'hompson,  1  Rout,  526. 

104.  A  sum  in  lawful  money  secured  fox  the 
loan  of  final  settlement  notes,  over  and  above  tJie 
lawful  interest  for  said  final  settlement  notes,  is 
usurious.     Fitek  v.  Hamlin,  ib.  110. 

105.  The  branch  bank  of  the  United  SUtea,  at 
Lexington,  Kentucky,  discounted  a  promiasory 
note,  receiving  interest  there<m  at  the  rate  of  nix 
per  cent,  per  annum,  it  being  agreed  tkat  tke 
owner  of  the  note  should  receive  Uie  proceeds  of 
the  discount  in  notes  of  the  bank  of  Kentuckj, 
at  their  nominal  value,  although  the  same  were 
at  the  time  of  no  greater  current  value  than  54 
per  cent,  of  the  said  nominal  value.  Held.,  that 
the  contract  was  usurious  and  void.  Reserving 
interest  as  discount  is  the  same  as  taking  the 
same.     U.  S.  Bank  v.  Owens,  2  Pet.  537. 

106.  In  an  action  of  ejectment,  the  jury  were 
instructed  that,  if  it  appeared  to  them  that  the 
deed,  for  the  land  for  which  the  ejectment  was 
brought,  from  the  defendant  to  the  lessor  of  the 
plaintiff,  for  the  consideration  of  £500,  was  com 
posed  of  money  actually  lent,  and  a  bond  and 
account  cancelled,  that  then  the  deed  was  net 
usurious  and  void,  though  it  should  appear  that 
a  parol  contract  was  made  at  the  time  of  execute 
ing  the  deed,  to  pay  nine  per  cent,  interest  on 
said  £500;  but  if  it  appeared  to  them,  that  the 
money  said  to  be  loaned  was  not  actually  loaned, 
but  a  less  sum,  so  that  the  lessor  was  to  re- 
ceive, by  virtue  of  said  deed  and  bond,  a  sum  fer 
interest  exceeding  the  legal  note  per  annum  or 
the  consideration  expressed  in  the  deed,  that 
then  the  deed  was  usurious  and  void.  Hogmire 
V.  Chapline,  1  Har.  Sl  J.  29. 

107.  The  plaintiff  lent  to  the  defendant  $300, 
in  United  States  bank  bills,  for  which  he  eave  a 
promissory  note,  in  which  it  was  stipulatea  that, 
if  it  was  paid  in  other  than  United  States  Bank 
bills,  the  defendant  should  pay  the  farther  sum 
of  5  per  cent,  as  premium.  Afler  the  note 
fell  due,  the  plaintiff  tgreed  with  the  defendant 
to  accept  other  promissory  notes  in  payment,  at 
12  per  cent,  discount,  computing  the  original 
debt  as  the  sum  borrowed,  with  lawful  interest, 
and  the  addition  of  5  per  cent,  premium.  The 
defendant  indorsed  the  notes,  and,  in  an  action 
against  him  on  this  indorsement,  it  was  held,  that 
neither  the  reservation  of  the  5  per  cent,  pre- 
mium, nor  the  discount  of  the  12  per  cent,  on  the 
notes  received,  was  usurious,  but  that  the  plain- 
tiff was  only  entitled  to  the  sum  originally 
loaned,  with  lawful  interest,  and  not  the  5  or  U 
per  cent.    Brock  v.  T%ompson,  1  Bailey,  322. 

108.  Where  an  insurance  company  makes  a 
loan  on  condition  that  the  borrower  will  e&ct 
an  insurance  •  with  the  company  at  the  usual 
rates,  such  facts  do  not  amount  to  usury.  OUem 
Ins.  Co,  V.  CadweU,  3  Wend.  296. 

109.  A  lends  B  |ii687,  to  be  repaid  on  a  certain 
day,  with  interest;  and  B,  in  consideration  of  the 
loan  and  forbearance,  purchases  of  A  16  shares 
of  turnpike  stock  for  the  sum  of  ^00,  (when,  in 
truth,  tne  real  price  was  $250,)  and  gives  his  bond 
fbr  the  sum  of  (687,  together  with  the  (400  lor 
the  stock :  the  sale  of  stock  being  merely  color- 
able, the  transaction  is  usurious  and  the  bond 
void.    Rose  v.  Dickson,  7  Johns.  196. 

110.  A  contract  to  lend  a  portion  of  the  money 
wanted  by  the  borrower,  on  condition  that  he  wiU 
receive  stock  at  a  price  much  above  the  market 
value,  to  make  up  the  deficiency,  is  usorioes 
Strihhiing  V.  Bank,  5  Rand.  138. 

111.  A  bond  was  given  in  Virginia,  in  1788,  m 
the  pemlty  ef  £60,000,  oonditioned  for  the  pi^ 
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ment  of  £1,000,  «or  such  farther  lam  ai  shall 
be  equal  to  the  aaid  $1,000,  in  1774,  that  is  to 
saj,  to  purchase  as  much  land,  and  as  many  ne- 
iproes,  as  it  might  have  done  at  that  time."  Held, 
that  this  was  not  a  usurious  contract.  FouIcoh 
▼.  ffarriss,  2  H.  &  M.  550. 

112.  A  party  sold  a  number  of  cows,  on  a  eon- 
tract  to  return  double  the  number,  of  the  same 
description,  at  the  end  of  four  years.  Held,  not 
usurious.     Spencer  v.  Tilden^  5  Cow.  144. 

113.  The  letting  of  a  two-year-old  cow  and 
calf,  the  cow  to  be  returned  at  the  end  of  four 
years,  with  another  cow  three  years  old,  is  not 
usurious.    Cummings  v.  Williams,  4  Wend.  679. 

114.  In  general,  the  letting  of  any  article  at  a 
greater  rate  (nan  six  per  cent,  is  usurious,  but 
not  so  of  cattle,  under  the  Vermont  statute,  if 
the  terms  be  within  the  usage  of  farmers.  The 
giving  up  of  a  previous  note  for  sheep,  as  a  con- 
sideration for  a  new  one,  is  not  a  letting  of  sheep 
to  save  the  new  note  from  usury.  Whipple  t. 
PowerSy  7  Verm.  457. 

115.  A  covenant  to  pay  £150  in  negroes,  in 
six  months,  for  the  sum  of  £100  loaned,  is  usuri- 
ous.    Hammond  v.  Alexander^  1  Bibb,  333. 

116.  A  mortgage  taken  in  Connecticut  for 
■even  per  cent,  interest,  to  indemnify  the  mort- 
gagee against  an  obligation  given  in  New  York 
for  seven  per  cent.,  is  not  usurious.  Jiichols  v. 
Cosset,  1  Root,  294. 

117.  Extortion,  fraud,  or  duress,  are  not  usury 
to  be  relieved  against  by  filing  a  bill,  under  the 
Connecticut  statute.     Ely  v.  Stow,  ib.  115. 

118.  In  Connecticut,  to  bring  a  contract  within 
the  statute  of  usury,  it  must  be  for  the  repayment 
of  a  greater  value  than  the  thing  loaned,  besides 
the  advance  of  six  pet  cent,  ifam/m  y.  Fitch, 
Kirby,  260. 

119.  A  note,  the  whole  consideration  of  which 
is  usurious  interest,  is  void,  in  Kentucky,  not- 
withsUnding  the  act  of  1819.  LeUard  v.  Field, 
1  J.  J.  Marsh.  284. 

120.  A  plea  that  a  note  executed  in  1825,  was 
upon  a  usurious  contract,  by  parol,  in  1818,  is  no 
bar  to  an  action  of  debt  on  the  note  since  the 
Kentucky  sUtute  of  1819.  Head  v.  Ward,  ib. 
275. 

121.  By  the  Virginia  law,  one  may  buy  a  bond, 
or  note,  at  any  rate  of  discount.  Motuure  v. 
DermoU,  13  Pet.  345. 

II.    Who  may  avoid  for  Usury,  and  when. 

122.  The  contract  and  security  are  void,  for 
usury,  only  as  between  the  original  parties,  or 
where  the  suit  is  upon  the  very  instrument  in- 
fected with  usury.  Jackson  v.  Henry,  10  Johns. 
165. 

123.  The  party  giving  a  usurious  security  is  in 
all  caaes  entitled,  at  some  time,  to  avoid  it  by 
showing  the  usury,  unless  he  has  waived  the 
right  by  his  own  act,  or  forfeited  it  by  his  own 
neglect.  Richardson  v.  Field,  6  Greenl.  35. 
Therefore,  where  a  right  in  equity  of  redemption 
had  been  sold  at  a  sheriff's  sale,  and  become  ab- 
solute in  the  purchaser  by  the  expiration  of  a 
year,  and  the  purchaser  took  an  assignment  of 
the  mortgage,  thus  uniting  the  wh<^e  title  in 
himself,  and  then  brought  a  writ  of  entry  against 
the  mortgagor,  who  had  always  remained  in 
possession,  it  was  held,  that  the  latter  might 
set  up  the  defence  of  usury  in  the  notes,  to  de- 
feat the  demandant's  title.  i6. 

124.  The  court  will  not  declare  a  contract 
usurious  and  void,  in  favor  of  him  for  whose 
gain  the  usury  was  intended,  for  the  purpose  of 


restoring  him  to  rights  surrendered  in  considera 
tion  of  such  usurious  contract.  MilUr  v.  Kerr 
1  Bailey,  4. 

125.  The  consideration  of  a  #ecognisance  or 
statute  acknowledgment  of  debt,  it  seems,  may 
be  impeached  for  usury,  even  in  an  action  brought 
by  the  creditor,  against  the  debtor,  for  possession 
of  the  land  taken  by  extent  in  satisfaction  of  the 
debt.    Chandler  v.  Morton,  5  Greenl.  374. 

126.  The  purchaser  of  an  equity  of  redemp- 
tion cannot  avoid  the  mortgage  as  usurious. 
Qresn  v.  Kemp,  13  Mass.  515.  Bridge  v.  Hyh- 
hard,  15  ib.  96,  103. 

127.  The  obligor  caunot  take  advantage  of  a 
usurious  contract  between  the  obligee  and  his 
assignee.     LOtell  v.  Hord,  Hardin,  81. 

1&.  If  judgment  be  confessed  on  a  debt  tainted 
with  usury,  the  party  confessing  is  concluded 
against  avoiding  his  liability  by  reason  of  the 
usury  in  the  original  claim.  Fowler  v.  Henry,  2 
Bailey,  54. 

129.  A  creditor  under  a  usurious  contraet 
cannot  question  the  validity  of  a  gift,  by  his 
debtor  to  a  child,  by  way  of  advancement. 
Taylor  v.  Eubanks,  3  A.  K.  Marsh.  239. 

130.  Where  a  mortgage  is  given  as  security  on 
a  usurious  contract,  with  a  power  of  sale,  and 
the  mortgagee,  by  virtue  of  the  power,  sells  the 
land,  pursuant  to  statute  in  New  York,  and  be- 
comes the  purchaser,  through  an  agent  appointed 
for  that  purpose,  and,  in  an  action  of  ejectment 
by  a  purchaser  of  the  equity  of  redemption  against 
the  mortgagee,  the  defendant  sets  up  a  title  so 
acquired  by  sale  under  the  mortgage,  the  plaintiff 
may  prove  the  usury,  and  recover  notwithstand- 
ing the  mortgage.  Jackson  t.  Dominiek,  14 
Johns.  435. 

131.  Where  a  person  borrowed  depreciated 
bank  paper,  and  gave  his  note,  with  a  surety, 
for  the  nominal  amount,  and  10  per  cent,  interest, 
which  the  surety  afterwards  paid,  and  was  reim- 
bursed by  his  principal,  these  facts  will  not  sus- 
tain an  action  by  the  principal  to  recover  back 
the  usurious  interest,  but  the  action  must  be 
brought  by  the  surety  who  paid  it.  Hahn  t. 
Walker,  3  Dana,  183. 

132.  In  Connecticut,  in  an  action  of  ejectment, 
the  defendant  may  prove  usury,  in  order  to  in- 
validate the  plaintiff's  title  founded  on  a  mort- 

fage,  without  having  given  notice.    Holton  v. 
button,  4  Conn.  436. 

133.  A  loaned  a  sum  of  money  to  B,  and  took 
his  note,  reserving  usurious  interest,  payable 
in  30  days,  and  indorsed  by  C  and  D  as  sure- 
ties. When  this  note  became  due,  it  was 
agreed  between  C  and  A,  that  A  should  give  it 
up  to  C,  in   consideration  of  which,  C  would 

five  A  his  note,  payable  in  90  days,  and  in- 
orsed  bv  D.  Afterwards,  while  the  first  note 
remained  in  the  hands  of  C,  and  the  second  in 
the  hands  of  A,  both  unpaid,  it  was  corruptly 
agreed  between  A,  B,  and  C,  upon  a  usurious 
consideration,  that  A  should  give  further  day  of 
payment  for  the  amount  of  the  second  note,  to  be 
secured  by  D's  note  payable  to  C,  and  indorsed 
bv  C  to  A,  in  consideration  of  which  C  was  to 
give  up  the  first  note  to  B,  and  A  the  second 
note  to  C ;  and  this  arrangement  was  carried  into 
effect.  In  an  action  on  the  last  note,  in  the  name 
of  C  against  D,  the  defendant  pleaded  usury, 
steting  these  fiicto,  and  it  was  held  to  be  a  good 
defence.     Fields  v.  Gorham,4  Day,  261. 

134.  Where  the  original  usurious  contract  has 
been  changed  by  a  new  contract  founded  on  it, 
in  which  an  innocent  person  is  a  party,  the  de 
fence  of  usury  cannot  be  set  up  against  such 
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iBaoeeBt  penon.  Jmtkmm  ▼.  Bemnif  10  JoIum. 
185. 

135.  The  statate*  of  junrj  of  EngUad,  and  of 
the  states  of  the  Union,  contun  an  express  pn>- 
Tision  that  nsorioas  contracts  shall  be  utterly 
ton!  ;  bat  withont  such  an  enactment,  thej 
would  be  yalid  as  to  strangers  to  the  usury. 
FUekmer  v.  U,  SUUt  Bmtk^  8  Wheat.  338. 

136.  If  a  proniisBorj  note  be  made  <m  a  usuri- 
<ms  contract,  it  will  be  Toid,  even  in  the  hands 
of  a  hammjute  holder  for  a  valoable  consideration. 
CkurekiU  t.  SmUr,  4  Mass.  156,  161.  Ckadkomm 
▼.  WatU^  10  ib.  121,  123.  Ayer  ▼.  HutdUnM^i  ib. 
370,  372.  Bm^  T.  Taker,  5  ib.  286, 293.  Payns 
V.  Trnevant,  2  Bay,  23.  Powell  t.  fFaUrs,  8 
Cow.  669.  ITiZJkie  V.  Aoofeve^,  3  Johns.  Cas.  206. 
Youmg  T.  Berkley,  2  N.  Hamp.  410. 

137.  By  the  law  of  New  Hampshire,  in  a  suit 
upon  a  promissory  note  between  the  maker  and 
indorsee,  a  plea  of  usury  will  be  rejected,  if  the 
indorsee  will  make  oath  that  the  note  was  homa 
jUc  transferred  to  him,  before  maturity,  for  a 
cood  consideration,  without  notice  of  any  usury 
in  the  note.     Forbes  v.  Marsh,  3  N.  Hamp.  119. 

138.  Usury  in  the  consideration  of  a  prom- 
issory note  is  no  defence  to  the  maker,  in  an  ac- 
tion against  him  by  a  bona  fide  holder.  Yohji^ 
T.  Berkley,  2  ib.  410. 

139.  In  a  suit  by  the  indorsee  against  the 
maker  of  a  promissory  note,  usury  is  a  defence 
unless  the  plaintiff  is  an  innocent  holder  for  a 
Taluable  consideration,  and  took  the  note  before 
maturity.     Uaekley  v.  Sprague,  10  Wend.  113. 

140.  An  indorsee,  without  notice,  can  recoTer 
on  a  note  founded  on  an  adequate  consideration  and 
transferred  before  it  came  to  maturity,  although  it 
has  been  passed  b^  the  intermediate  holders  at  a 
usurious  rate.     Ktng^  ▼.  Johnson,  3  M'Cord,  365. 

141.  A  bill  of  exchange,  given  upon  a  usuri- 
i  ous  consideration,  is  Toid,  eyen  in  the  hands  of 

an  indorsee  for  a  yaluable  consideration,  without 
notice  of  the  usury,  and  the  payee  without  no* 
tice,  who  had  paid  the  amount  of  the  bill  to  the 
indorsee,  cannot  recover  against  the  acceptor, 
either  upon  the  bill,  or  on  a  count  for  money 
paid.     Townsend  v.  Bush,  1  Conn.  260. 

142.  The  maker  of  a  promissory  note,  sold  by 
the  payee  to  the  indorsee  upon  a  usurious  con- 
sideration, may  avail  himself  of  such  usury,  in  an 
action  against  him  by  the  indorsee.  Uoyd  v. 
Keaeh,  2  ib.  175. 

143.  Usurjr  between  the  indorser  and  indorsee, 
in  the  transfer  of  a  negotiable  note,  only  affects 
the  promise  of  the  indorser,  and  cannot  be  set  up 
in  defence  in  an  action  by  the  indorsee  against 
the  maker;  consequently, the  indorser  cannot  be 
admitted  as  a  witness  to  prove  such  usury. 
KnighU  V.  Putnam,  3  Pick.  184. 

144.  A  note,  taken  in  renewal  of  a  former  note 
which  was  void  for  usury,  is  also  void,  in  the 
hands  of  one  who  had  notice  of  the  usury ;  other- 
wise, in  the  bands  of  a  bona  fide  holder  without 
notice.     Powell  v.  IVaters,  8  Cow.  669. 

145.  A  note  reserving  interest,  negotiated  by 
an  agent  for  the  maker  with  a  thircT  person,  is 
not  usurious  in  the  hands  of  the  holder,  although 
the  agent  be  the  payee  of  the  note  and  receives 
12^  per  cent,  for  the  negotiation,  no  part  of  such 
sum  being  agreed  to  be  paid  to  the  person  ad- 
vancing the  money.  Barretto  v.  Snowden,  5 
Wend.  181. 

146.  The  lessees  of  the  assignee  of  a  mortgage, 
obtained  on  a  usurious  consideration,  without 
notice  of  the  usury,  will  be  considered  as  bona 
fide  purchasers,  and  as  such  protected  from  the 
%llegation  of  usury.    Jackson  ?.  fotssn,  7  Cow.  13. 


147.  A  mortgage,  created  for  the  purpose  a 
being  assigned  upon  a  loan  of  money,  and  u 
signed  aecotdingly  upon  a  loan  at  a  greater  dis- 
count than  seven  per  cent.,  b  not  usurioa*  as 
between  a  subsequent  purchaser  and  the  maker, 
unless  the  purchaser  knew,  at  the  time  he  par* 
chased,  for  what  purpose  it  was  made.  Jmek$e» 
V.  Coldem,  4  ib.  266. 


m.   Efeet  of  Usury  generally,  and  on  Trunsec- 
suctions  subsequent  to  usurious  Agreement, 

148.  Where  vi  Miginal  contract  is  nsnriooi, 
any  subsequent  contract  to  carry  it  into  effect 
is  also  usurious.  Bridge  v.  Hubbard,  15  Hass. 
96. 

149.  No  subsequent  act,  however  solemn  and 
formal,  can  give  legal  eflScacy  to  a  transaction 
void  in  its  creation  on  account  of  usury.  Sale- 
moms  V.  Jones,  Const.  Rep.  144.  Monawt  t. 
Dermoit,  13  Pet.  345. 

150.  Though  the  original  contract  were  osori- 
ous,  a  subsequent  one  for  the  actual  debt,  with 
legal  interest,  is  binding.  M^Clure  v.  WiUisms, 
7  Verm.  210. 

151.  The  taking  up  of  one  security  and  giTin^ 
of  another  may  he  considered  as  a  continoation 
of  the  same  transaction,  so  that,  under  a  decUra- 
tion  on  the  original  contract,  usury  paid  on  the 
second  security  may  be  recovered  for.  CoUinsf. 
Roberts,  Brayt.  235. 

152.  A  usurious  note  made  while  the  Vermont 
act  of  1797  was  in  force,  ailer  the  act  of  1822, 
was  given  up  and  another  taken  for  the  amount, 
but  without  any  new  agreement  as  to  interest 
,Held,  that  the  last  note  was  not  void,  but  subject 
to  apportionment  according  to  the  former  statute. 
Dunbar  v.  Wood,  6  Verm.  653. 

153.  Where  the  original  contract  is  usurioos, 
a  subsequent  promise  to  perform  it,  it  not  having 
been  abandoned  or  rescinded  by  the  parties,  is  u 
illegal  as  the  original  undertaking.  HsaiisMiT. 
Hopping,  13  Wend.  505.  \£,  however,  the  con- 
tract is  mutually  abandoned,  a  subsequent  prom- 
ise to  pay  the  amount  actually  received  is  legal 
and  binding,  ib. 

154.  A  mere  substitution  of  another  sicuritj, 
for  the  one  tainted  with  usury,  between  (he  par- 
ties, does  not  take  the  case  out  of  the  statute. 
Gibson  v.  Steams,  3  N.  Hamp.  185. 

155.  Under  the  New  Hampshire  statute  of 
usury,  where  a  note  by  which  unlawful  interest 
is  secured  is  taken  up,  and  a  new  note  is  giren 
to  the  administrator  of  the  original  payee  tor  its 
contents,  the  new  note  is  subject  to  a  deduction 
on  account  of  the  usury  in  the  first  note.  Sttd* 
V.  Franklin,  5  ib.  376. 

156.  Where  new  notes  are  given  in  satisfaction 
of  old  notes,  whose  considerations  were  osurious, 
tlie  usury  is  complete  though  no  money  is  paid. 
Musgrove  v.  Oibbs,  1  Dall.  216. 

157.  A  note  executed  in  1825,  upon  a  usnrions 
contract,  by  parol,  in  1818,  was  held  to  be  a  vir- 
tual payment  and  reloan.  Head  v.  Ward,  1 
J.J.  Marsh.  280.  De  Wolf  v.  Johnson,  10  Wheat 
393,  (there  cited.) 

158.  Where  A,  being  the  maker  of  a  note  to 
B,  which  was  void  for  usury,  asked  for  cre^ 
beyond  the  maturity  of  the  note,  and  B  agreed 
to  give  further  credit  if  he  could  obtain  other 
security,  and  A  obtained  and  furnished,  for  that 
purpose,  a  new  note,  made  by  C,  payable  to  and 
indorsed  by  D,  which  was  received  by  B  in  ex- 
change for  the  former  note,  which  was  given  np 
and  cancelled,  it  was  held,  that  this  latter  note 
was  void  in  the  hands  of  a  bona  fide  indorses 
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without  notice,  bein^  a  mete  sabfltitnta  for  the 
fint  note.     Bridge  v.  Hubbard^  15  Mass.  96. 

159.  If  a  note  tainted  with  ueury  be  cancelled, 
and  the  usury  paid  or  lecured  by  a  note,  and  a 
new  note  given  for  the  principal,  reterying  only 
Biz  per  cent,  interest,  the  new  note  is  sound,  and 
uninfected  with  usury.  Fouler  t.  Garret^  3  J.  J. 
Marsh.  681. 

160.  Where  a  usurious  note  has  been  trans- 
ferred for  a  valuable  consideration  and  without 
notice,  and  a  new  note  is  taken  by  the  holder, 
the  usury  of  the  first  note  cannot  be  set  up  in 
bar  of  a  recovery  on  the  second  note.  Kent  v. 
Walton,  7  Wend.  256. 

161.  Where  a  new  note,  without  any  new  con* 
sideration,  is  given  to  take  up  a  usurious  note 
in  the  hands  of  the  orignal  party  to  the  usurious 
contract,  it  is  tainted  by  the  illegal  consideration 
of  the  first  note.     Tuthill  v.  Dams,  20  Johns.  285. 

162.  A  took  the  promissory  note  of  B  on  a 
usurious  consideration,  and  ailerwards,  in  pur- 
suance of  an  agreement  between  them,  B  substi- 
tuted the  bond  of  C,  procured  from  C  in  con- 
sideration of  B*s  promising  to  pay  him  the 
amount  thereof,  which  B,  in  fact,  paid.  It  was 
held,  that  such  bond,  executed  on  a  new  con- 
sideration, and  with  no  design  in  any  one  to 
evade  the  statute,  was  valid.  Wales  v.  Webb,  5 
•Conn.  154. 

163.  If  money  be  loaned  on  a  usurious  con- 
tract, and,  on  maturity  of  the  note,  it  be  partially 
paid,  and  a  new  note,  similar  to  the  former,  be 
given  for  the  balance,  such  new  note  is  void  for 
the  usury.  Warren  v.  Crabtree,  I  Greenl.  167. 
And  if  the  borrower  be  not  a  party  to  the  usu- 
rious note,  being  neither  maker  nor  indorser,  but 
the  security  is  such,  both  as  to  parties  and  time 
of  payment,  as  had  been  previously  a^^reed  be- 
tween the  borrower  and  lender,  the  indorser,  in 
an  action  against  him,  may  show  the  usury  in 
bar  of  the  action,  ib. 

164.  A  note  is  void,  the  consideration  of  which 
IS  unlawful  interest  previously  accrued,  although 
there  is  no  promise  or  reservation  of  unlawful 
interest  upon  the  capital  thus  secured.  Bridge  v. 
Hubbard,  15  Mass.  96,  98.  So,  where  two  notes 
are  given,  one  for  the  principal,  and  another  for 
the  unlawful  interest,  both  are  void ;  there 
being  but  one  contract,  and  that  an  unlawful 
one.  ib. 

165.  A  being  justly  indebted  to  B,  and  B 
owing  C  a  sum  on  which  C  had  received  from 
him  usurioas  interest,  an  agreement  was  made 
»hat  A  should  give  to  C  his  promissory  note  for 
the  sum  due  from  B  to  C,  including  the  usurious 
interest,  and  A  was  discharged  of  so  much  of  his 
debt  to  B.  It  was  held,  that  the  note  so  given 
by  A  to  C  was  not  void  by  the  statute  of  usury, 
the  verdict  of  the  jurv  having  negatived  any  con- 
trivance to  evade  the  statute.  Bearee  v.  Bar* 
stow,  9  ib.  45. 

166.  If  a  contract  be  made,  by  which  usurious 
interest  is  reserved,  and  afterwards  a  partial  pay- 
ment be  made,  amounting  to  the  usurious  inter- 
est, and  a  new  negotiable  security  be  given  for 
the  balance,  such  new  security  cannot  be  avoided 
as  usurious.     Chadboum  v.  Watts,  10  ib.  121. 

167.  If  a  usurious  note  be  paid  in  part,  and  a 
new  note  be  given  by  one  of  the  sureties  of  the 
former  note  lor  the  balance  due,  and  legal  inter- 
est, and  the  old  note  be  given  up,  the  new  note 
will  be  good.     KiUfoum  v.  Bradley,  3  Day,  356. 

168.  A  surety  upon  a  usurious  note,  who  was 
a  party  to  the  same,  applied  to  the  holder  for  it, 
that  he  might  secure  it  out  of  the  estate  of  the 
maker,  who  was  in  failing  circumstances,  and 


gave  his  own  note  to  the  holder  in  lieu  of  it.  It 
was  held,  that  the  note  so  given  was  a  substitu- 
tion of  the  other,  and  therefore  usurious.  Bots* 
ford  V.  Sanford,  2  Conn.  276.  See  also,  Scott  v. 
Lewis,  ib.  132. 

169.  If  the  surety  upon  a  usurious  note,  wbc 
is  party  to  the  same,  obtains  payment  of  it  from 
the  maker,  and  is  thereby  fully  indemnified,  and 
gives  his  own  note  to  the  holder  for  the  amount, 
the  latter  note  is  not  usurious,  ib. 

170.  Where  one  discharged  his  debtor  on  re* 
ceiving  a  bond,  with  sureties,  for  a  part  of  the 
debt,  and  also  took,  unknown  to  the  sureties,  the 
debtor's  individual  bond  for  a  further  sum,  it 
was  held,  that  the  former  bond  was  not  invalid 
dated  by  the  latter  on  account  of  usury.  Miller 
v.  Reid,  2  Bailey,  345. 

171.  The  ofience  created  by  the  6tb  section  of 
the  act  (sess.  L.  of  '37,  p.  486,)  is  not  consum- 
mated until  the  usury  is  actually  received ;  and, 
consequently,  a  mere  agreement  to  receive  it  will 
not  render  the  party  indictable.  Henry  v.  Bank 
of  Salina,  5  Hill,  523. 

172.  A  sabsequent  agreement  to  pay  a  usu- 
rious interest  will  not  avoid  a  contract  which 
was  legal  in  its  inception.  Chastain  v.  Johnson, 
ib.  574. 

173.  The  indorsement  of  a  promissory  note  for 
a  usurious  consideration  is  a  contract  within 
the  act  of  assembly  of  Maryland,  declaring  **  all 
bonds,  contracts,  and  assurances,  taken  on  a 
usurious  contract,  to  be  utterly  void."  Gaither 
V.  The  Farmers  and  Mechanicjf  Bank  of  George- 
town,  1  Pet.  43. 

174.  A  judgment  upon  a  usurious  contract 
cannot  be  avoided  for  that  cause  ;  nor  can  a  new 
contract,  entered  into  between  the  parties  for  se- 
curing the  paymentof  such  judgment,  be  avoided 
as  usurious.  Bearee  v.  Barstow,  9  Mass.  45,  48. 
Thatcher  v.  Gammon,  12  ib.  268. 

175.  No  usurious  transactions  between  other 
persons  can  afiect  a  note,  fair  in  its  creation,  in 
the  hands  of  an  innocent  indorsee.  FoUz  v. 
Mey,  1  Bay,  486. 

176.  If  a  note  is  made  for  the  purpose  of  bor- 
rowing money  at  illegal  interest,  and  the  holder 
obtains  the  money  on  it  at  such  interest,  the 
note  is  void.  If,  however,  the  note  is  bona  fide 
in  its  origin,  an  innocent  holder,  without  notice, 
may  recover  on  it,  though  it  may  have  been  sub- 
sequently passed  upon  a  usurious  consideration. 
Burt  V.  Gwynn,  4  Har.  &,  J.  507. 

177.  If  a  note  be  free  from  usury  in  its  origin, 
no  usurious  contract  respecting  it  can  taint  it 
with  usury,  although  an  indorser  who  acquires 
a  right  in  it  by  a  usurious  transaction  may  not  be 
able  to  maintain  a  suit  upon  it.  Gaither  v.  Far- 
mers and  Mechanics  Bank  of  Georgetown,  1  Pet.  43. 

178.  A  mortgage  taken  on  a  loan  of  money, 
including  a  former  usurious  loan,  is  void ;  the 
taint  of  usury  destroys  the  whole  security.  Jack* 
son  V.  Packard,  6  Wend.  415. 

179.  A  contract,  which  in  its  creation  was 
usurious,  cannot  be  saved  by  a  subsequent  con* 
ttngent  loss  in  the  value  of  the  principal  loaned. 
Fitch  V.  Hamlin,  1  Root,  110. 

180.  Where  the  title  to  real  esUte  is  absolutely 
vested  by  deed  of  bargain  and  sale,  it  shall  not 
be  disturbed  by  proof  that  all,  or  part,  of  the  con- 
sideration was  a  usurious  debt.  Hale  v.  Jewell, 
7  Greenl.  435.  Otherwise,  in  Connecticut.  Read- 
ing V.  Weston,  7  Conn.  409.  Boardman  v.  Roe^ 
13  Mass.  104. 

161.  A  deed  purporting  an  absolute  convey  • 
ance  of  land  cannot  be  avoided  by  parol  evi- 
dence of  usury.    FUnt  v.  Sheldon^  13  Mas«.  443 
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]e3.  An  ab^iatc  deed  cf  real 
will  not  be  mtt  aside  fer 
1  Johns.  Cm.  158. 

164.  A  aMrtgafce,  after  a  X    „ 
try  in  purMiaaee  of  the  etatnte^BBd 
poMeesioa  Ibr  three  ycara,  wiU  hold  the  land, 
■otirithttanding  oaory  in  the  orifinaJ  a 
anee^    f7tnl  t.  SU^^eiS  13  Maae.  443, 450. 

Id5.  A  ■ortgaee  haTinf  been  given  aa 
eraJ  aecnrity  tat  the  paynMSt  of  a  jndfment  len- 
dered  by  dcfanlt  npon  a  oaoriona  contract,  it 
held,  that  the  mortgagor  could  not,  in  an 
npon  the  mortgage,  avoid  hia  deed  aa  m 
TkmUUr  r.  Gmmm^m^  12  Maaa.  268. 

186.  A  mortgage,  taken  <m  a  loan  of  money, 
including  a  fio^mer  oaoriooa  loan,  ia  Toid ;  the 
taint  of  oanry  destroja  the  whole  aeenrity.  Jbdk. 
mmy.  PmcUrd^  6  Wend.  415. 

187.  Where  a  mortgage,  containing  a  power  of 
•ale,  baa  been  given  to  aecofe  a  nanriooa  debt,  a 
vendee,  withoot  notice  of  the  ocnriooo  contract 
under  the  power,  will  not  be  alTected  by  the 
naory.  Jmtiuom  v.  /feiiry,  10  Johns.  185.  The 
mortgagor,  to  avail  bimaelf  of  the  aaury,  most 
take  advantage  of  it  before  the  sale ;  afterwarda, 
the  porchaser  baa  the  better  equity,  ik. 

188.  In  Pennsylvania,  a  mortgage  given  to  ae- 
enre  a  naoriooa  contract  ia  not  void,  but  the 
mortgagee  ia  entitled  to  recover  the  amoont 
loaned,  with  legal  interest.  Tmnur  v.  Cmiwtrtj 
12  S.  db  R.  46. 

189.  Where  aeveral  aeenritiea  are  given  upon 
a  usurious  contract,  all  will  be  avoided  for  usury. 
JoHst  V.  Wkitmeyy  11  Mass.  74.  JlfatiM  B^nk  v. 
BulU^  9  ib.  49,  55. 

190.  A  security  for  the  loan  of  money,  upon 
which  usurious  interest  baa  been  received,  ia  not 
void  by  the  statute  againat  usury,  unless  usuri- 
ous interest  were  originftilj  reserved  by  the  eon- 
tract.  Oariner  v.  FUgg,  8  ib.  101.  Tkomm§an 
V.  Woodkridgg^  ib.  256.  Ckadboum  v.  ff^oOs,  10 
ib.  121, 124.    Bot aee  Fiye  v.  Barker,  1  Pick.  267. 

191 .  If  a  note  ia  avoided  for  usury,  the  prop- 
erty in  notes  of  third  persons,  which  were  paaaed 
by  the  payee  to  the  maker  as  part  of  the  consid- 
eration,  will  not  revert  to  the  payee.  TVnw  v. 
Collins,  2  Pick.  144. 

192.  A  bona  Jide  debt  is  not  lost  b;^  having 
been  made  a  consideration,  in  part  or  in  whole, 
of  a  contract  which  has  been  avoided  for  usury ; 
and  if  the  note  for  such  debt  was  given  up  on  the 
making  of  such  contract,  other  evidence  of  the 
debt  ia  admissible  under  the  money  counts.  Edg- 
€U  V.  atamford,  6  Verm.  551 . 

193.  Where  a  note,  given  at  the  time  when  the 
liability  of  the  defendant  to  the  plaintiff  occurs, 
is  usurious,  there  can  be  no  recovery,  in  the  same 
action,  on  the  mone^  counts.  JUUtr,  where  there 
is  a  preexistini^  valid  debt,  and  a  usurious  note 
subsequently  given.  Rice  v.  WtiUng,  5  Wend. 
595.  ^ 

194.  The  purchase  of  an  annuity,  or  any  other 
device  used  to  cover  a  uaurious  transaction, 
will  be  unavailing  to  give  validity  to  a  contract 
infected  with  usury.  LLoyd  v.  Scott,  4  Pet.  205. 
Usurious  securities  are  not  only  void  between  the 
original  parties,  but  also  in  the  hands  of  third 
persons,  who  are  entire  strangers  to  the  transac- 
tiona.  ik.  If  a  party  agree  to  pay  a  certain  sum, 
exceeding  lawful  interest,  provided  he  do  not  pav 
the  principal  by  a  day  certain,  it  is  not  usury,  ib. 
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IgBOiUBce  of  the  law 
him  the  penalties  of 

bat  where  there  was  no  intention  to 
the  law,  asd  the  fiicts  which  amomt  to 
usury  can  be  dhown  to  have  been  the  rasuk  of 
mistake  or  accident,  no  penal^  nttafhes  L/syd 
V.  &stt,  4  Pet.  205. 

197.  A  leeeiver  of  osurioua  interest  may  be 
liable  to  the  penalty  imposed  by  the  statute,  by 
ittdietaBent  or  action  on  the  case,  although  the 
•ecuri^  upon  which  such  usurious  interast  was 
taken  he  not  void  ;  so  the  security  asay  be  void, 
although  he  be  not  liaUe  to  the  penalty.  Tkamtat 
V.  CU^es^  7  Mass.  361.  Ckadkomtu  v.  Watts,  10 
ib.  121,124.  Thoatpson  w.  Woodhridgt,  8  ib.  256, 
Gmrdmsr  v.  flagg,  ib.  101. 

1U8.  Where  IumI  was  conveyed  for  a  conaider- 
atioB  much  leas  than  ita  value,  which  was  to  be 
recoQveyed  to  the  grantor  upon  payment  of  the 
nnmey  loaned  to  hin^  with  usorioos  iatorest,  it 
was  held,  that  a  penalty  had  not  been  incurred, 
such  conveyance  being  a  security  for  the  pay- 
ment of  money  and  uaurious  interest,  and  not  a 
payment.  Thames  v.  Clsaves,  7  ib.  361.  Bot 
where  a  aom  is  advanced  by  the  borrower,  at  the 
time  of  making  the  loan,  exceeding  lawful  inters 
est,  by  way  of  compenaation  for  Iwbearance,  the 
ofience  of  usury  is  committed ;  and  the  lender 
will  be  liable  to  the  penalty,  whether  the  princi- 
pal sum  be  paid  or  not.  Commonwealth  v.  Frosty 
5  ib.  53. 

199.  Where,  upon  a  loan  on  a  usurious  con- 
tract, the  interest  is  deducted  firom  the  sum  ad- 
vanced, and  a  note  given  for  the  lull  oum,  which 
note  is  unpaid,  the  lender  is  not  liable  to  the 
penalty  for  taking  excessive  usury.  Simpson  v. 
Warren,  15  ib.  460. 

200.  Upon  a  prosecution  to  recover  the  pe»> 
alty  for  taking  usury,  it  seenas  it  will  not  be  aay 
excuse  for  the  defendant  that  he  acted  as  agent 
for  another  person.  Commonwealth  v.  Frost,  6 
ib.  53,  60. 

201.  To  entitle  one  to  a  moiety  of  the  penalty 
imposed  by  the  statate  against  usury,  under  tlie 
Massaehttsetto  stotnte  of  1788,  c.  12,  a  prosecu- 
tion must  be  instituted  within  a  year  after  the 
oflence  committed ;  and  it  must  appear  on  the 
record  that  he  is  the  prosecutor  or  informer.  «§. 

202.  Under  the  statute  of  1826,  c.  27,  one  who 
reserves  usurious  interest  on  a  contract  forfeita 
threefold  the  whole  interest,  usurious  As  well  as 
lawful.     Brigham  v.  Marean,  7  Pick.  40. 

203.  A  bank  or  other  corporation  is  not  to  be 
considered  as  exempt  from  the  restrictions  of  the 
statute  against  usury.  Maine  Bank  v.  Butts,  9 
Mass.  49. 

204.  Under  the  New  Hampshire  statute  of 
usury,  a  deduction  of  the  amount  forfoited  can 
be  made  only  in  a  suit  brought  to  recover  the 
money  on  which  the  unlawful  interest  was  re- 
served or  secured,  or  interest  on  such  money , 
and  such  money  and  interest  are  alone  subject 
to  the  deduction.  Gibson  v.  Steams,  3  N.  H«mp 
185. 

205.  Where  the  penalty  recoverable  for  usury 
is  over  seven  dollars,  the  county  court  have  the 

i'urisdiction,  in  Vermont      Harris  v.  BmUock^ 
Irayt.  141. 
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906.  ComiiKm  informen,  nmng  for  the  pen- 
alty under  the  Vermont  luaiy  act,  must  show  a 
Toluntarj  pajment  under  a  preyiotii  corrupt 
agreement.  The  foreclosure  of  a  mortgage  se- 
eoritj  on  such  an  agreement  is  not  a  Toluntarj 

Cjment ;  and  the  decree,  like  a  judgment,  is  a 
r  to  ererj  thing  that  may  have  been  taken  ad- 
Tantage  of  m  the  original  suit.  Steward  t.  How- 
ncr,  8  Verm.  324. 

207.  The  "  principal  sum  **  for  which  the  plain- 
tiff is  entitled  to  judgment,  in  an  action  on  a 
promissory  note,  auer  a  bill  of  usury,  under  the 
Connecticut  statute,  filed  by  the  defendant,  and 
a  finding  in  his  favor,  is  the  sum  justly  due  on 
such  note,  without  the  allowance  of  interest  on 
that  instrument.  Sheldon  v.  Steere^  5  Conn.  181. 
Therefore  where  A,  in  1806,  loaned  a  sum  of 
money  to  B,  on  usurious  interest,  secured  by  B"s 
note,  and,  at  the  end  of  each  successive  year,  a 
new  note  was  taken  for  the  amount  of  the  next 
preceding  note,  including  usurious  interest,  until 
1819,  when  a  new  note  was  taken  for  the  amount 
of  the  last  note,  bearing  lawful  interest,  and  B 
filed  his  bill  of  usury,  m  an  action  afterwards 
brought  by  A  on  such  note  ;  and  the  court  ex- 
panged  all  the  usurious  interest  and  the  lawful 
interest  on  the  note  in  suit,  and  rendered  judg- 
■Mnt  for  the  plaintiff  to  reeoyer  the  sum  origin- 
ally loaned,  and  compound  interest  thereon  at 
the  lawfnl  rate  until  the  date  of  the  note  in  suit ;  it 
was  held,  on  error,  that  such  judgment  was  cor- 
rect, t^. 

208.  The  sum  which  the  indorsee  of  a  promis- 
sory note  b^  the  payee,  at  a  discount  beyond  the 
fegal  rate,  is  entitled  to  recover  of  the  mdorser, 
is  the  amount  of  advance  made  by  htm,  together 
with  the  interest  thereon.  Cram  v.  Hendriek,  7 
Wend.  569. 

209.  The  lender  does  not  subject  himself  to 
the  penalty  of  the  statute,  unless  he  actually 
takes,  accepts,  or  receives,  more  than  legal  in. 
lerest.     Clark  v.  BadgUy,  3  Halst.  233. 

210.  In  Pennsylvania,  the  person  who  takes 
■surious  interest  incurs  a  forfeiture ;  but  in  an  ac- 
tion for  the  loan,  the  defendant  is  not  entitled  to  a 
verdict.     Wyeajf  v.  Longhead^  2  Dall.  92. 

211.  In  an  action  on  a  promissory  note,  in 
Pennsylvania,  in  which  usurious  interest  is  in- 
ehided,  the  plaintiff  is  only  entitled  to  a  verdict 
for  the  just  principal  and  lawAil  interest,  t^. 

212.  The  defendant  lent  $100  on  usurious 
interest,  and  received  various  sums  on  account 
of  the  loau,  more  than  six  months  before  an  ac- 
tion was  brought  under  the  South  Carolina  act 
of  1777,  and  received  the  balance  of  principal  and 
usurious  interest  within  six  months.  It  was  held, 
that,  by  the  terms  of  the  act,  the  plaintiff  was  en- 
titled to  recover  three  times  the  amount  origin- 
ally loaned.     Stewart  v.  FowUr^  Harper,  403. 

213.  In  an  action  upon  a  promissory  note,  on 
which  usurious  interest  had  been  taken  and  rp- 
served,  it  was  held,  that,  under  the  Massachusetts 
statute  of  1826,  the  interest  reserved  was  to  be 
oompQted  to  the  time  of  U>e  verdict,  and  to  be 
added  to  the  principal  that  from  this  amount 
was  to  be  deducted  tiireetold  the  whole  interest 
taken  and  reserved,  computed  as  above  ;  and  that 
the  plaintiff  was  entitled  to  judgment  for  the  bal- 
ance, with  interest  thereon  from  the  time  of  find- 
ing the  verdict  to  the  time  of  rendering  the  judg- 
ment.   Parker  v.  Biglow^  14  Pick.  436. 

214.  In  the  case  of  a  usurious  note,  the  prinoi* 
al  is  recoverable,  under  the  statute  of  Indiana, 
at  no  intarest     Fugate  v.  Ferguson^  1  Blaekf. 
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V.     Pleadings   and    Evidence   in    M*    different 

States. 

215.  Where  usury  is  alleged  to  be  concealed 
under  the  form  of  exchange,  evidence  on  both 
sides  is  admissible  to  show  the  rate  of  exchange. 
Andrews  v.  Pand^  13  Pet  65. 

216.  Usury  may  be  proved  from  extrinsic  cir- 
cumstances as  well  as  from  the  face  of  the  con- 
tract.    Seott  V.  Uoyd,  9  ib.  418. 

217.  Where  one  purchased  a  right  in  equity 
of  redemption,  and  afterwards  took  an  assignment 
of  the  mortgage,  and  immediately  mortgaged  the 
same  land  to  the  original  mortgagee  m  fee,  it 
was  held,  in  a  writ  of  entry  brought  by  the  as- 
signee affainst  the  mortgagor,  that  the-  dtfclara- 
tions  of  the  original  mortgagee  couJd  not  be  given 
in  evidence  to  prove  usury  in  the  first  mortgage. 
Richardson  v.  Field,  6  Greenl.  303. 

218.  Under  the  New  Hampshire  statute  of  usu- 
ry, if  the  defendant  alleges  that  more  than  lawful 
interest  has  been  reserved,  or  received  on  a  con- 
tract, and  offers  to  verify  his  allegation  by  his 
oath,  the  plaintiff,  in  his  replication,  must  swear 
that  nothmg  was  reserved  or  received  unlaw- 
fully, or  that  a  certain  sum  and  no  more  was  so 
reserved  or  received.  Copeland  v.  Jones,  3  N. 
Hamp.  116. 

219.  Under  the  New  Hampshire  statute  of  usu- 
TY,  where,  in  assumpsit  upon  a  note  by  the  in- 
fforsee  against  the  maker,  the  defendant  pleaded 
usury,  averred  that  the  payee  was  in  full  life,  and 
offered  to  verify  his  plea  by  his  own  oath,  it  was 
held,  that  the  plea  was  sufficient.  Plumer  v. 
Drake,  5  ib.  323.  So,  also,  it  is  good  answer  to 
such  a  plea,  under  the  statute,  that  the  payee  is 
dead,  and  this  may  be  verified  by  the  oath  of  the 
plaintiff,  ib. 

220.  Under  the  New  Hampshire  statute  of 
usury,  where  an  action  was  brought  upon  a  note 
of  hand  for  a  sum  of  money  which  was  reserved 
over  and  above  lawful  interest  on  another  debt,  it 
was  held,  that  a  plea  of  nsury,  which  the  defend- 
ant offt*rpd  to  verify  by  his  own  oath,  was  a  good 
answer  to  the  action.  Kimball  v.  Abbott,  ib. 
394. 

221 .  In  New  Hampshire,  in  an  action  upon  a 
note,  brought  in  the  name  of  the  indorsee,  the  de- 
fendant pleads  ttsuiy,  and  tenders  his  own  oath. 
A  replication  that  the  payee  is  ont  of  the  state,  in 
parts  unknown  to  the  plaintiff,  so  that  he  can- 
not be  produced  to  make  oath  to  the  replication, 
is  insufficient  where  the  plea  is  not  defective. 
OleoU  V.  Alden,  6  ib.  516. 

222.  In  New  Hampshire,  in  assumpsit  on  a 
promissory  note  by  the  indorsee  against  the 
maker,  the  defendant  pleaded  usury  reserved  in 
the  note,  upon  a  corrupt  agreement  between  the 
maker  and  indorser,  and  ofiered  to  verify  his 
plea  upon  his  own  oath.  The  plaintiff  replied 
that  the  indorser  was  non  compos  mantis,  and 
offered  to  verify  his  replication  by  his  oath.  It 
was  held,  on  demurrer,  that  the  replication  WM 
sufficient.    Plumer  t.  Drake,  5  ib.  556. 

223.  In  a  plea  of  usury,  where  the  defbndant 
tenders  hit  own  oath,  it  is  not  necessary  to  set  out 
the  corrupt  agreement  at  large.  It  is  enough  to 
allege  that  the  ille^l  interest  was  taken,  or  se- 
cured, under  a  corrupt  agreement,  and  to  state 
the  amount  of  such  interest,  and  the  sum  which 
is  lawfully  due  under  the  contract.  Oleott  v. 
Alden,  6  ib.  516. 

224.  In  a  defence  of  usury,  evidence  of  the 
taking  of  any  amount  whatever  over  legal  inter- 
est is  competeat :  whether  such  taking  were  for 
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Uao  pnrpoae  of  nsory,  or  hj  miftake,  m  a  farther 
■oestion  fc»r  the  Joiy.  Bamk  of  BmrUngtom  t. 
Durlue^  1  Verm.  399. 

225.  Vwrnj  maj,  in  loaie  eaatm^  be  fireti  in  eri- 
flence  under  the  general  iasoe.  CoiUtm  v.  Lmkej 
2MaM.540.  Jmekmm  y,  StetsoMj  15  ih.4».  But 
if,  in  an  mction  brovfht  on  a  speeialty,  the  de- 
fendant woold  BToid  the  eontiact  as  nsnrions,  he 
most  set  forth  the  matter  in  a  special  plea.  HiUs 
T.  Eiwt,  12  ib.  26.  This  strictness,  however,  is 
applicable  onlj  to  the  original  parties  to  the  in- 
strument. A  subsequent  purchaser  of  a  title 
from  a  grantor  who  has  already  executed  a  con- 
Teyance  to  another,  which  by  statute  is  void,  is 
not  holden  to  plead  this  matter,  but  may  give  it 
in  evidence,  ts. 

296.  In  an  action  to  recover  the  penalty  for 
taking  excessive  usury,  the  illegal  contract  must 
be  precisely  set  forth  and  provM.  Ltvenners  ▼. 
SofireU,  4  ib.  437. 

227.  Where  the  defendant  pleads  that,  by  the 
contract  sued,  there  is  reserved  more  than  lawful 
interest,  and  tenders  his  oath,  it  is  sufficient  for 
the  plaintiff  to  reply  that  such  interest  is  not  re- 
served, and  to  swear  to  the  same,  without  aver- 
ring that  unlawful  interest  has  not  been  taken  or 
received.    DmrUng  v.  Hawner^  16  ib.  288. 

228.  In  a  suit  upon  a  contract  or  assurance  for 
the  payment  of  money,  a  plea  that  the  plaintiff 
has  received,  or  that  he  has  taken  and  received, 
unlawful  interest,  with  a  tender  of  the  defendant's 
iMith,  is  good  on  demurrer.  Fryt  v.  Barker^  1 
Pick.  267. 

229.  In  an  action,  by  the  indorsee  of  a  promis- 
sory note  against  the  promisor,  the  defendant 
cannot  be  permitted  to  verify  a  plea  of  usury  by  his 
own  oath,  under  the  statute  ;  for  the  statute  con- 
templates only  cases  where  the  original  contract- 
ing parties  are  also  parties  to  the  suit  PutmamY. 
ChurckiUy  4  Mass.  516.  Binnty  v.  Merekant^  6  ib. 
190.  Nor  can  the  promisor  of  a  note,  in  an  ac- 
tion against  him  in  the  name  of  an  indorsee, 
entitle  himself  to  prove  usury  by  his  own  oath,  by 
showiDg  that  the  action  was  instituted  for  the 
benefit  of  the  original  promisee,  and  that  he  is  the 
real  creditor.     Binney  v.  Merchanlf  6  ib.  190. 

230.  In  an  action  of  entry  rar  dissiexin,  where 
the  demandant  derives  his  title  from  a  mortgage, 
and  a  subsequent  release  made  to  him  by  Die 
tenant,  the  latter  will  not  be  permitted  to  prove 
usury  by  his  own  oath.  Wkeaton  v.  TUtUUe,  9  ib. 
326. 

231.  The  oath  of  a  plaintiff,  pursuant  to  the 
Massachusetts  statute  of  1783,  c.  55,  that  usuri- 
ous interest  has  not  been  taken  or  secured,  most 
be  administered  in  court.  Frye  v.  Barker,  2 
Pick.  65. 

232.  If  the  plaintiff  dies  pending  a  suit,  the  oath 
of  the  debtor  will  not  be  admitted  against  his  ex- 
ecutor or  administrator,  ib. 

233.  The  deposition  of  a  plaintiff,  to  show  that 
usurious  interest  has  been  taken  or  secured,  is 
not  admissible.  The  oath  must  be  administered 
in  court,  ib.  So  of  the  plaintiff's  oath  to  a  book 
account,  ib. 

234.  All  the  debtors  or  all  the  creditors  must 
offer  to  swear,  and,  if  required,  actually  swear, 
respectively,  that  there  was  or  was  not  usury. 
Knights  V.  Pvtnam,  3  ib.  171. 

235.  An  express  agreement  for  usury  need 
not  be  proved,  but  may  be  inferred  from  facts 
which  may  have  the  appearance  of  a  sale  ;  and 
this  is  for  the  jury  only.  TVain  v.  Collins,  2  ib. 
145. 

236.  Evidence  of  a  loan  having  been  wanted 


and  talked  of  between  the  parties,  of  a  private 
conference  between  them,  money  advanced,  ae 
cnrity  taken,  notes  of  a  third  person,  which  were 
worthless,  delivered  as  a  large  part  of  the  con- 
sideration, the  borrower  being  ignorant  and  in 
distress,  and  not  a  dealer  in  other  men's  notes, 
will  support  a  verdict  on  the  ground  c^a  nsurioos 
loan.  ti. 

237.  Where  usury  is  pleaded,  the  plea  on^ht 
to  set  forth  the  principal  sum  loaned,  and  the  mm 
included  for  interest,  that  it  may  appear  whether 
the  contract  be  usurious  or  not.  Clark  w.  MoseSj 
Kirby,  143. 

238.  Where  the  facts  in  a  plea  do  not  amount 
to  usury,  no  averments  can  make  it  so.  Wmds^ 
wertk  V.  Ckmmpimi,  1  Root,  393. 

239.  In  Connecticut,  a  defendant  is  not  admis- 
sible as  a  witness  to  prove  his  bill.  FUmung  ▼. 
Bstes,  ib.  129. 

240.  In  an  action  against  the  indoner  of  a 
promissory  note,  the  maker,  for  whose  accommo- 
dation the  defendant  indorsed  the  note,  and  who 
had  executed  a  mortgage  deed  to  the  defendant 
as  security,  was  held  to  be  an  inadmissible  wiU 
ness,  on  account  of  his  interest,  for  the  de> 
fendant,  to  sustain  a  defence  of  usury.  CowUa 
V.  WiUax^  4  Day,  106. 

241.  In  an  action  qui  Cam  for  usury,  the 
plaintiff  must  prove  the  contract  on  which  he 
alleges  the  usurious  sum  to  have  been  received, 
as  he  sets  it  out.  Wilmet  v.  JMSntJoa,  4  Day, 
114.  Where,  therefore,  the  plaintiff  alleged  a 
loan  b^  the  defendant  to  A  for  63  days,  and 
offered  in  evidence  a  note  executed  by  A  and  B, 
jointly  and  severally,  payable  in  60  iJaya,  it  was 
held  to  be  a  fetal  variance,  t^. 

242.  In  an  action  fat  tarn  for  taking  nsurious 
interest  upon  a  certain  contract,  the  plaintiff  can- 
not prove  that  the  defendant  had  taken  usury 
upon  a  contract  not  stated  in  the  dedaratioa. 
Hmtekineon  v.  Hotmer,  2  Conn.  341. 

243.  In  an  action  qui  tarn  for  taking  usurions 
interest  on  a  loan,  the  defendant  claimed,  in  de- 
fence, that  the  extra  sum  received  by  him  was 
a  compensation  for  time  and  expense  in  obtain- 
ing the  money  from  the  banks,  and  running  the 
notes.  It  was  held,  that  certain  notes,  signed 
by  the  defendant,  and  which  had  been  discounted 
by  him  at  the  same  banks  about  the  time  of  the 
transaction,  and  which  had  been  duly  paid  by  the 
defendant  after  they  were  discounted,  were  ad- 
missible in  evidence,  as  conducing  to  prove  the 
fact  upon  which  the  defendant  placed  his  de 
fence,  ib. 

244.  In  an  action  qui  tarn,  by  a  common  in- 
former, under  the  New  York  act  of  session  10, 
c.  13,  for  preventing  usury,  the  declaration  must 
state  that  the  party  aggneved  neglected  to  sue 
within  one  year,  in  oraer  to  give  the  plaintiff  a 
right  of  action.    Marrell  v.  Fuller,  7  Johns.  408. 

245.  The  general  form  of  declaring,  mentioned 
in  the  New  York  act  of  sess.  10,  c.  13,  for  pre- 
venting usury,  is  given  to  the  borrower  only ; 
but  the  common  informer  must  set  forth  his 
cause  of  action  specially,  and  state  the  usury. 
ib.  8  Johns.  218. 

246.  An  issue  to  try  the  fact  of  usury,  on  a 
judgment,  will  not  be  awarded,  unless  the  usury 
be  denied  or  the  fact  is  put  in  doubt  Hewit  v. 
FUek,  3  ib.  250. 

247.  To  a  plea  of  the  statute  of  usury,  the 
plaintiff  may  reply  that  it  was  not  corruptly 
agreed  in   manner  and  form,  &e.,  without  a 
traverse,  and  with  a  conclusion  to  the  oountty  ^ 
Watermain  v.  Haskin,  7  ib.  283. 
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248.  If  the  evidence,  on  a  plea  of  osnry,  vary, 
either  in  the  sum  or  consideration,  from  the  sum 
or  consideration  stated  in  the  plea,  the  variance 
will  be  fatal.     Smith  v.  Brush,  8  ib.  84. 

249.  A  contract,  reserving  more  than  legal 
interest  on  its  face,  is  prima  fade  evidence  of 
usury ;  but  this  may  be  repelled  by  showing  that 
more  than  legal  interest  was  reserved  by  mis- 
take, and  contrary  to  the  intent  of  the  party. 
Archibald  v.  ThovMU,  3  Cow.  284. 

250.  Usury  is  admissible  in  evidence  under 
the  plea  of  the  general  issue.  Solomons  v. 
Jones f  Const.  Rep.  144. 

251.  Evidence  of  usury  is  admissible  under  the 
general  issue  in  assumpsit,  and  the  defendant  is 
not  restricted  to  the  matter  contained  in  his  notice, 
accompanying  the  plea.  The  notice  does  not  pre- 
dude  him  from  an^  defence  which  he  could 
have  made  if  no  notice  had  been  given.  Fulton 
Bank  V.  Stafford,  2  Wend.  483. 

252.  Where  A  received  B's  note  for  the  pur- 
pose of  raising  money  on  it,  and  gave  B  his  note 
at  10  days,  and  B  received  two  and  one  half  per 
cent,  commission  for  the  exchange,  it  was  held, 
that  evidence  of  the  usage  of  tvade  to  pay  such 
commission  was  inadmissible.  DttnAam  v.  Day, 
13  Johns.  20.    Dunham  v.  Oould,  16  ib.  367. 

253.  Where  the  usury  was  sworn  to  by  the 
defendant,  in  a  judgment  by  confession,  and  was 
not  directlv  and  positively  denied  by  the  plain- 
tiff, the  judgment  was  set  aside  for  usury. 
Lansing  v.  M*Killup,  .1  Cow.  35. 

254.  An  indorser,  not  liable  by  notice  of  the 
dishonor  of  a  note,  and  not  called  to  prove  its 
genuineness,  is  a  competent  witness,  in  an  action 
against  the  maker  by  the  indorsee,  to  show  that 
the  note  is  not  usurious.  Barretto  v.  Snotoden, 
5  Wend.  181. 

255.  Proof  of  a  note,  given  by  one  of  two 
partners,  for  the  payment  of  money  borrowed  on 
usurious  interest,  and  afterwards  paid,  will  not 
support  a  count  on  a  usurious  contract  with  the 
partners  jointly.    Musgrove  v.  Gibbs,  1  Dall.  216. 

256.  In  qui  tarn,  for  usury,  the  usury  must  be 
proved  as  laid,  in  point  of  date.  Evert  v.  Barr, 
4  Teates,  99. 

257.  The  drawer  of  a  promissory  note  is  in- 
competent to  prove  that  the  consideration  of  the 
note  was  usurious ;  that  the  indorser  was  in  fbct 
the  lender.     Gr\fith  v.  Rrford,  1  Rawle,  196. 

258.  Upon  a  plea  of  usury,  to  aa  action  upon 
a  single  bill,  it  appeared  that  the  bill  had  been 
given  in  settlement  of  an  account,  which  con- 
tained items  of  debt  and  interest.  In  two  items, 
the  interest^  as  calculated,  exceeded  the  legal 
rate.  The  receipt  of  the  bill,  at  the  foot  of  Uie 
account,  stated,  that  in  «« case  of  error  either  way, 
should  aoy  be  discovered,"  it  should  be  corrected. 
Held,  that  this  was  no  evidence  of  a  usurious  agree- 
ment.   Stockat  V.  EllicaUy  3  Gill  Sl  Johns.  123. 

259.  Whether  a  note  was  made  and  indorsed 
in  execution  of  a  previous  usurious  agreement, 
was  held  a  question  of  fact  for  the  jury.  Thomas 
T.  Catheral,  5  ib.  23. 

260.  B.,  through  an  agent,  applied  to  T.  for  the 
loan  of  a  sum  of  money,  at  an  interest  of  15  per 
cent.,  to  be  secured  by  mortgage  on  a  house  and 
lot.  T.  was  willing  to  advance  the  money,  but 
said  he  would  have  nothing  to  do  with  a  mort- 
gage, and  proposed  to  purchase  the  property  for 
the  sum  required,  and  to  rent  it  to  B.  for  a-ient 
equivalent  to  an  interest  of  15  per  cent.,  with 
privile^  to  B.  to  redeem  the  property  for  the 
sum  advanced,  on  paying  up  the  rent.  The 
terms  were  acceded  XobyB.,  whe  executed  a  deed 
to  T.,  and  ie«csved  from:  luHt%  ~ 
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rent,  as  proposed,  and  with  the  stipulation  pro- 
posed. Held,  that  it  should  be  left  to  the  jury 
to  decide,  upon  the  whole  of  the  evidence, 
whether,  in  the  true  contemplation  of  the  parties, 
the  transaction  was  a  real  sale  and  purchase,  or 
whether  it  was  only  to  cover  a  usurious  loan. 
Tyson  v.  Rickard,  3  Har.  &  J.  109.  Held,  also, 
that  the  legal  construction  of  the  lease,  whatever 
that  construction  might  be,  did  not  regulate  the 
case,  if  it  was  not  the  intention  of  the  parties  that 
B.  might,  bv  paying  the  principal  at  any  time  be- 
fore the  end  of  the  quarter,  discharge  himself  from 
the  rent  due  at  the  time  of  such  payment,  and 
that  that  intention  was  matter  for  the  jury.  ib. 

261.  To  a  plea  that  a  note  "was  founded  on 
a  usurious  consideration,"  the  replication  that 
"  it  was  not  usuriously  agreed  that  more  than 
legal  interest  should  be  received,"  is  not  a  full 
denial  of  the  plea,  and  therefore  bad.  Wright  v. 
Minter,  2  Stew.  453. 

262.  Under  the  statute  of  Alabama,  which 
makes  the  defendant  a  competent  witness  to  ^ve 
evidence  of  usury,  provided  the  person  against 
whom  he  offers  such  evidence  will  not,  on  oath, 
deny  the  truth  of  what  the  defendant  ofiers  to 
swear,  if  but  a  part  be  denied,  the  residue  is  ad- 
missible in  evidence.   Faris  v.  King,  1  Stew.  255. 

263.  In  Alabama,  a  borrower  of  money  cannot 
give  testimony  of  usury,  if  the  person,  against 
whom  such  testimony  is  offered,  d^iy,  on  oath, 
the  truth  of  what  the  witness  offers  to  prove. 
In  an  action  by  the  pa^ree  in  a  contract  for  the 
use  of  an  assignee,  it  is  not  sufficient  that  the 
assignee  make  such  denial.  Watkino  v.  VFatkins^ 
2  Stew.  485. 

264.  The  Alabama  statute  of  1819,  which  pro. 
vides  that  the  borrower  may  establish  a  defence 
of  usury  by  his  own  oath,  in  certain  dases,  does 
not  extend  to  contracts  made  out  of  the  state, 
by  persons  residing  in  other  states.  Wilson  t. 
Walker,  3  ib.  211. 

265.  The  lender  can  be  a  ^tness,  under  the  act 
of  South  Carolina  against  usury,  only  where  the 
borrower  is  not  a  competent  witness  by  the  com*- 
mon  law.     KeeheUy  v.  Cheer,  4  M'Cord,  287. 

266.  The  maker  of  a  note  is  a  competent  wit- 
ness to  prove  the  usury  as  between  two  indorsersw 
Flemming  v.  Mulligan,  2  ib.  173. 

267.  If  a  third  person  sue  upon  a  contract  said 
to  be  usurious,  and  the  defendant  oflbrs  to  swear 
to  the  usury,  the  lender,  under  the  act  of  South 
Carolina,  may  be  examined,  under  oath,  to  deny 
the  usury,    naariek  v.  Jones,  4  ib.  402. 

266.  Tile  indorser  isacompetent  witness  topreve 
the  usury  on  a  note,  in  an  action  between  the  in- 
dorsee and  the  drawer.  Knight  v.  Packard,  3  ib.  71 . 

269.  The  plaintiff  having  denied,  on  oath,  the 
usury  alleged  by  the  defendant,  other  witnesses 
cannot  be  sworn  to  contradict  his  oath ;  but  they 
may  prove  circmastaaoes  whence  usury  may  be 
inferred.     Fulmer  v.  Hays,  3  ib.  256. 

270.  Where  the  defendant,  in  a  case  of  usury, 
offered  to  swear  to  the  circumstances  of  usury, 
and  made  a  statement  of  the  facts  he  would  swear 
to,  and  the  plaintiff  makes  himself  a  witness  un- 
der the  act  of  South  Carolina,  it  is  not  enough 
that  he  denies  generally  the  truth  of  the  state- 
ment made  by  the  defendant.  He  must  submit  to 
be  examined  by  the  defendant  in  answer  to  the 
facts  stated  by  him.    Murden  v.  Clifford,  4  ib.65. 

271.  The  defendant  swore  that  the  note  sued 
upon  was  passed  to  a  third  person  at  a  usurioue 
discount.  That  person,  on  oath,  denied  the 
usury.  It  was  held,  that,  by  the  statute  of  usury 
of  Seulh  Carolina,  the  defendant  was  an  incom- 
petent witness.     WaUis  v.  Ifelson^  Harper,  144. 
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976.  Whether  a  eoaliaet  is 
a  qarrtion  fer  the  jwy.    AatlA  t.  Araai,  8  Johas. 
84.    Bat  oee  L^y  t.  GadiAy,  3  Craach,  180. 

S77.  The  eooit  hare  the  ezclasiTe  power  of 
deeidiac  whether  a  eoatnct  be  aaorioaa  oa  its 
tmte,  Aad  where  a  eoatnct  adauto  eqaallj  of 
two  eoBatmetioaa,  one  cf  which  woold  aiake  it 
valid,  aad  the  other  oaarioaa  aad  Toid,  the  eoart 
will  adopt  that  coaetraetioB  which  readeis  it 
opetatire,  rather  thaa  that  which  rraden  it  aoll 
aad  raid.    ArduimU  v.  7%mm#,  3  Cow.  2B4. 

278.  Where  the  facto  are  fbaad,  it  is  the  proT* 
iaea  of  the  eoart  to  wmj  whether  ther  aaioQBt  to 
aaorj,  or  aoC  Strikkhmg  r.  Bmmk,  ^.  5  Rand. 
132. 

279.  Where  a  rarie^  of  eoateated  fiicU  were 
laid  before  the  joir,  end,  <»a  consideration  of 
them,  thcT  had  to  ae«ide  whether  a  promissory 
aoto  had  been  tainted  arith  nsnry  in  iU  inception 
or  negotiation,  it  is  not  for  the  eoort  to  advise 
them  as  to  the  eonclosiona  they  are  to  draw. 
Buri  T.  Owmny  4  Har.  A  J.  507. 

280.  Whether  the  inclnding,  in  a  note  taken  in 
Connectient  for  aa  antecedent  debt  contracted 
in  New  York,  of  seren  per  cent,  interest,  as  also 
of  a  fair  and  reasonable  charge  for  the  expenses 
of  the  creditor  in  securing  the  debt,  is  or  not  a 
corer  fbr  nsnry,  is  a  question  of  fiict  for  the  jnry. 
Kent  ▼.  Phdpa,  2  Day,  483. 

281.  An  attomer  may  be  prosecuted  by  in- 
formation, under  the  2d  section  of  the  usury  act 
of  Virginia,  although  the  debt,  in  settlement  of 
which  usurious  security  was  taken  by  him,  was 
his  client's,  and  although  he  might  not  legally 
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the 

3ib.96. 
The  law  of  asaiy  appfies  to  baaks,  fvb- 
ject  to  the  awdilieatioas  prodoc«d  by  theff  dnr- 
tefs.     SirMimg  ▼.  Bmmk,  f«.  5  Raad 

287.  la  Coancctkat 
ia  a  case  where  it  is 
oalesB  it  state  the  &cto 
AsBsB,  4  Coaa.  436. 

Ia  ConaectJeat, 

diacoaated  at  bank,  apoa  the  princi- 
pie  of  -  Rowlett's  Tbbfea,**  H  was  heU,  tint, 
whether  each  aote  was  uamioiw  ia  ito  iaeeptiaa 
or  aot,  the  defeaee  of  asory  was  takea  awar  by 
the  Talidatiag  act  of  1827.  aasn^  BmU  r. 
Bmteg^  8  ib.  505. 

289.  Ia  Coaaeeticat,  asnry  wmj  be  pwrn  n 
eridence  under  the  general  issae :  bat,  in  neb 
case,  the  defeadaat  must  give  the  piainUff  notice 
of  the  deleaee.     Cslver  ▼.  JCsAmsea,  3  Day,  6S. 

290.  Ia  Connectieat,  under  the  statote,  a  bill 
of  usury  most  be  filed  oa  the  seeoad  day  «f  the 
court  to  which  the  action  is  hroa^t.  FUmag 
T.  Bafss,  1  Root,  129. 

291.  A  contract  made  in  another  state,  bj  its 
own  citixens,  and  there  to  be  peifbrmed,  aad 
whose  whole  eonsideratioB  was  interest  over  ax 
per  cent,  per  annum  on  another  contract,  mast 
be  gorerned  by  thelex  (aes  e»alracCa»,  and,  if  rokt 
by  the  statute  of  that  sUte  against  usury,  tboap 
by  a  penal  statute  only,  such  contfact  cannot 
be  enforced  here.  Hmugkimm  ▼.  Pmgh  ^  ^* 
Hamp.  42. 

292.  Under  the  New  Hampshire  statote  of 
usury,  the  court  may  gire  auch  judgment,  oa 
the  whole  record,  as  ought  to  be  giren,  withoat 
regard  to  any  imperfection  in  the  prayer  of  jadf* 
ment.     Oihson  t.  SUmms^  3  ib.  1^. 

293.  The  repeal,  by  the  act  of  South  Carolina 
of  1830,  of  that  part  of  the  usury  act  of  OTT 
which  declares  usurious  contracts  to  ^^^ 
does  not  set  up  a  usurious  contract  made  be- 
fore the  passage  of  the  act  of  1830.  MMgWOH^' 
Dmggmn,  1  Hill,  8.  C.  182. 


V. 


VENUE. 

1.  In  Virginia,  a  prisoner,  haying  been  arraigned 
and  hsTing  pleaded  in  the  county  in  which  the 
offence  was  committed,  need  not  be  arraigned, 
nor  required  to  plead,  in  the  county  to  which 
the  renue  is  changed.  Vdnee  y.  CammamweaUkf 
2  Virg.  Cas.  162. 


2.  Where,  upon  a  showing  made  by  a  defcfl^- 
ant  for  a  change  of  yenue,  it  appeared  that  «• 
ahowing  of  the  plaintiff  was  as  strong  ^.^*^.P 
the  defendant  against  the  county  to  which  tm 
change  was  desired ;  and  the  court,  after  the  fin| 
trial  term,  granted  auch  change  of  fenue;  »• 
appellate  court  granted  process  to  re«traio  u^ 
last  court  firom  ezereising  jurisdiction  tad  it* 
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tamed  the  cue  to  ita  oriflrinal  court,    hmerarity 
y.  Hitchcock,  3  Stew.  A  Port.  9. 

3.  An  order,  in  a  ciril  case,  made  at  one  term 
of  court,  for  a  change  of  venue,  but  not  entered 
on  the  minutes,  may  be  entered  at  the  ensuing 
term,  nunc  pro  tune,  Davis  t.  Hooper,  4  ib. 
231. 

4.  Where  a  venue  is  laid  in  the  margin,  or  in 
the  commencement  of  the  declaration,  that  is  to 
be  held  as  the  venue  for  all  other  matters  where 
no  venue  is  laid.    Benton  v.  Brown,  1  Mis.  393. 


VERDICT. 

I .  Form  and  Construction  of  Ferdicts  generally, 
II.  When  good,  and  when  to  he  set  aside.  (  a.) 
Corrfbrming  to  Issues.  (  b.)  Surplusage, 
Uncertainty,  and  Insvfideney.  (c.)  /r- 
regularities  of  Jurors,  Dissent  after 
Verdict,  (d.)  Weight  of  Evidence.  JSx- 
eessive  Damages,     (e.^   Other  Cases. 

III.  What  Defects  are  cured  oy  a  Verdict;    Ef- 

fect of  Verdict  generally. 

IV.  Amending  VsrdiU. 

v.  Province  of  the  Court. 
VI.   Special  Verdicts, 
VII.    Verdict  generaUy. 

I.   Form  and  Construction  of  Verdicts  generaUy. 

1.  Strict  form  is  unnecessary  in  the  verdict,  as 
griven  by  the  jury,  if  it  can  be  ascertained  what 
the  intention  of  the  jury  is.  Thompson  v.  Mus' 
ser,  1  Dal).  468. 

2.  The  omission  of  the  similiter,  after  the  ver- 
dict, will  not  vitiate  it.  Brewer  v.  TarpUy,  1 
Wash.  363. 

3.  It  is  a  general  rule  that,  although  a  verdict 
do  not  conclude  formally  in  the  words  of  the 
bsue,  yet,  if  the  point  in  issue  can  be  collected 
from  the  finding,  the  court  will  put  the  verdict 
into  form,  and  make  it  serve  according  to  the 
justice  of  the  case.  Porter  v.  Rummery,  10  Mass. 
64.  Crosier  v.  Oano,  1  Bibb,  257.  Piehet  v. 
Pichet,  2  ib.  178.  Denny  v.  Parker,  ib.  427.  So 
a  general  verdict  may  be  a  sufficient  finding  upon 
several  issues.    Porter  v.  Rummeru,  10  Mass.  64. 

4.  A  verdict  which  does  not  clearly  find  the 
matter  in  issue  cannot  be  helped  by  intendment. 
Jewitt  V.  Davis,  6  N.  Hamp.  518. 

5.  Every  reasonable  construction  is  to  be 
adopted  in  support  of  a  verdict.  Huntington  v. 
Bipley,  1  Root,  321. 

6.  If  the  matter  pleaded  be  uncertainly  set 
forth,  so  as  to  be  capable  of  two  difierent  con- 
structions,  after  verdict  that  construction  will  be 
given  which  will  support  the  verdict.  Hickman 
T.  Southerland,  4  Bibb,  194. 

7.  In  assumpsit,  the  verdict  **  We  find  the 
defendant,*'  is  sufficiently  certain  to  support  a 
judgment  for  the  defendant.  Meek  v.  Childress, 
Minor,  109. 

8.  A  verdict  expressed  in  the  terms  of  one 
issue  will  not  be  extended  to  another  issue,  un- 
less it  be  the  necessary  conclusion  upon  the 
whole  case.     Middleton  v.  ^uigley,  7  Halst.  352. 

9.  Where,  in  assault  and  battery,  several  issues 
were,  joined,  and  the  jury  assessed  damages  for 
the  plaintiff,  this  was  substantially  finding  all  the 
issues  for  the  plaintiff.  Worford  v.  Isbel,  1  Bibb, 
247. 

10.  Where  the  court  struck  out  the  amount  of 
damages  rendered  for  a  defendant  in  replevin,  in 


a  plea  of  no  property,  and  then  entered  judgment 
ritomo  habendo  for  him,  and  awarded  execution 
for  costs,  it  was  held  to  be  a  general  verdict  for 
the  defendant,  with  damages  for  the  detention. 
Huston  V.  WiUon,  3  WatU,  287. 

11.  On  general  issue  in  assumpsit,  the  jury 
**  find  for  the  plaintifi^  and  assess  his  damages  at 

ft ;  "  this  is  a  sufficient  entry  of  the  verdict. 

ialdwin  v.  StehHns,  Minor,  180. 

12.  A  verdict  that  defendant  <<is  guilty  of 
writing  a  bill  of  scandal  against  A  and  B,  but 
not  guilty  as  to  any  C,  deceased,"  ac^its  the 
defendant  indicted  for  a  libel  on  A  and  B,  and 
on  the  memory  of  C,  deceased.  Sharp  v.  Com- 
monwealth,  2  6inn.  514. 

13.  A  verdict  of  **  no  cause  of  action,**  is  sub- 
stantially  a  verdict  for  (he  defendant,  and  the 
court  is  bound  to  render  judgment  accordingly. 
Felter  v.  Mulliner,  2  Johns.  181. 

14.  If  the  verdict  in  a  civil  suit,  instead  of 
finding  (he  defendant  guilty,  dkc.,  be  merely  for 
the  plaintifi^,  Ac,  it  is  sufficient.  Findley  v.  Buf 
chanan,  4  Blackf.  12. 

15.  Verdict  for  the  defendant,  for  six  cents 
damages  and  six  cents  costs,  will  be  considered 
as  a  general  verdict  for  the  defendant,  and  the 
damages  and  costs  will  be  rejected.  Ooodenow 
V.  Travis,  3  Johns.  427. 

16.  A  verdict,  finding  an  officer  guilty  of 
taking  extra  fees,  but  not  corruptly,  is  a  verdict 
of  not  guilty.    State  v.  Bright,  2  Law  Rep.  634. 

17.  A  general  verdict,  in  a  real  aetion,  sustain- 
ing the  cause  of  action,  is  sufficient,  though  it 
does  not  specify  the  land  recovered.  Hammer 
V.  Eddins,  3  Stew.  192. 

18.  A  verdict,  in  debt,  on  a  decree  of  a  sister 
state,  should  find  the  amount  of  the  debt  due, 
and  Uie  amount  of  interest.  WUliams  v.  Preston, 
3  J.  J.  Marsh.  600. 

19.  If,  in  an  action  of  debt,  the  verdict  be  in  the 
form  of  that  in  trespass,  it  is  error.  Seudder  v. 
Bloon^dd,  2  Penn.  950. 

20.  A  verdict,  and  a  judgment  thereon,  are  not 
presumed  to  be  wrong,  and  they  cannot  be  im- 
peached but  by  error,  or  on  a  new  trial.  Taylor 
V.  Tolman,  2  Root,  291. 


II.  When  Verdicts  are  food,  and  when  to  be  set 

aside. 

(  a.)    Conforming  to  Issues. 

21.  The  general  rule  is,  that  the  verdict  must 
comprehend  the  whole  issue  or  issues  submitted 
to  the  jury  in  the  particular  cause;  otherwise, 
the  judgment  founded  on  it  will  be  reversed. 
Middleton  v.  (tuigley,  7  Halst.  352. 

22.  A  verdict  is  bad  if  it  varies  from  the  issue 
in  a  substantial  manner,  or  if  it  find  only  a  part 
of  that  which  is  in  issue.  Patterson  v.  U.  States, 
2  Wheat.  221.    BameU  v.  Watson,  1  Wash.  272. 

23.  In  Connecticut,  the  court  will  set  aside  a 
verdict  not  comporting  with  the  issue.  Kilboum 
V.  Waterous,  Kirby,  424. 

24.  The  verdict  must  conform  to  the  pleadings 
actually  put  in.  Brown  v.  HiUegas,  2  Hill,  S.  C. 
447. 

25.  Verdict  is  to  be  according  to  the  issue  and 
evidence,  regardlera  of  the  sufficiency  of  the 
pleadings.    French  v.  Thompson,  6  Venn.  54. 

26.  If  the  issue  joined  be  material,  the  verdict 
ought  to  find  the  issue  either  for  or  against  the 
party  tendering  it,  and  on  the  verdict  as  found 
must  the  judgment  be  rendered.  Holmss  t.  Wood^ 
6  Mass.  1. 
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97.  A  ^ttiy  «i«it  find  mil  tbat  it  pot  in  iarae. 
In  an  actioB  of  trespAM  for  A  and  B,  **  not  gvihr  ** 
•ad  a  plea  of  joattfieation  were  pleaded.  The 
jury  Ibuad.  the  defendant  guilty,  witfaont  njing 
any  thing  aa  to  the  laat  plea.  Held,  that  the 
rerdiet  ahould  have  been  aet  aaide,  and  judgment 
trreated.     Fenmiek  r.  LogaUj  1  Mia.  401. 

S8.  In  an  action  to  recover  the  penaltiea  for 
aeveral  Tiolationa  of  a  law,  the  Terdict  muat  apeci- 
ty  the  particular  offences  for  which  they  were 
giren.     Wuilnvk  y.  Van,  Auken^  2  South.  478. 

89.  I0  an  action  for  alaader,  the  plea  alleging 
the  truth  in  justification,  the  plaintiff  put  m  a 
replication  that  the  defendant,  ds  injurim  ma, 
Ac,  spoke  the  words,  and  the  verdict  for  the 
plaintiff  followed  the  iaaue,  without  affirming  or 
denying  the  truth  of  the  allegations  in  the  pleaa. 
The  verdict  was  held  correct  Harding  v.  Brooks^ 
6  Pick.  244. 

30.  Where  there  are  seven]  issues  joined,  and 
the  finding  of  one  or  more  of  them  is  decisive  of 
the  case,  and  renders  the  other  issues  immaterial, 
the  jury  may  be  discharged  from  finding  any 
verdict  upon  the  other  issues,  whether  the  par- 
ties  consent  or  not.  French  v.  HancAarc,  12 
Pick.  15. 

31.  Where  B.  and  C,  defendants  in  replevin, 
severally  pleaded  non  cepU^  and  8.,  in  addition, 
avowa  the  taking  as  sheriff,  in  virtue  of  an  eze> 
eution,  verdicta  may  be  found  for  each,  but  the 
verdict  for  8.  ahould  be  responaive  to  one  of  the 
isaues.     Lyon  v.  Stewart,  6  J.  J.  Marsh.  676. 

32.  A  new  trial  will  be  granted  when,  where 
two  iasues  have  been  raiaed  by  the  pleadingp,  (as 
of  payment  and  aet-off,)  the  verdict  finds  one 
only  of  the  issues.  jSndersan  v.  Jindersouy  4 
Hayw.  255. 

&.  Where  the  declaration  contains  several 
counts,  if  the  jury  find  for  the  plaintiff  on  a 
count  that  is  &ulty,  the  court  ahould  award  a 
ventra  facias  dc  novo,  Bess  v.  Shepherd,  2  Bibb, 
225. 

34.  If  a  general  verdict  be  given,  and  some  of 
the  counts  of  the  declaration  are  for  matters 
without  the  court's  jurisdiction,  the  verdict  is  bad 
for  the  whole.     Kline  v.  ffood,  9  8.  &  R.  294. 

35.  In  debt  on  bond,  issues  were  joined  on  the 
pleas  of  nim  est  factum,  solvit  ad  dievn,  and  solvit 
post  diem,  and  the  verdict  waa,  that  •«  the  defend- 
ant is  not  indebted  to  the  plaintiff."  Held,  that 
such  verdict  was  substantially  defective,  aa  it  did 
not  appear  thereby  that  the  jury  had  agreed  on 
any  one  issue.     Coffin  v.  Jones,  11  Pick.  45. 

36.  A  verdict  in  detinue  was  as  follows :  — 
"  We,  the  jury,  find  the  property  named  in  the 
declaration  to  be  in  the  plaintiff,  and  find  the 
value  thereof  to  be  f60."  Held,  that  the  judg- 
ment  ahould  be  arrested,  the  verdict  not  showing 
an  unlawful  detainer  of  the  property.  Crouch  v. 
Martin,  3  Blaokf.  256. 

37.  A  verdict  on  the  general  issue  only,  where 
the  general  issue  and  special  pleaa  are  pleaded,  is 
erroneous.    Potoell  v.  Harter,  5  Ham.  259. 

36.  On  a  plea  of  pleno^administravU,  a  verdict 
of  damages  and  eosU  of  the  goods  of  the  testator, 
and  if  iSe  have  none,  then  of  the  goods  of  the 
executor,  is  erroneous,  and  will  be  set  aside. 
Swearingen  v.  Pendleton,  4  8.  db  R.  389. 

89.  Trespass  de  hon.  asp  ;  plea,  property  in  one 
8.,  and  not  in  the  plaintiff,  and  justifying  aa 
deputy-ahenff,  replication,  de  sua  injuria,  and 
traversing  that  the  property  was  in  8. ;  rejoinder, 
that  it  was  in  8. ;  issue,  and  verdict  of  guilty. 
Held,  that  the  verdict  waa  bad,  being  argumenta- 
tive :  but  w  bother  it  was  amendable  or  cored  by 


Oerrisk  v.  IVais,  3 
Pick.  124. 

40.  Where  a  person  wan  indieted  under  a  itat- 
Qte  which  imposed  a  apeeific  fine  for  permittiag 
unlawful  gaming  in  his  house,  it  was  held,  thit 
a  general  verdict  of  guilty,  without  naming  Uk 
penalty,  waa  sufficient.  English  v.  Cemmee- 
weaUh,  LiU.  Bel.  Cas  417. 

41.  The  variance  waa  held  to  he  fhtal,  where  t 
verdict  was  given  of  ^  guilty  of  peijufv  before 
A  db  B,  Esqrs.,  in  coojunetion,"  the.  indietraeDt 
being  for  perjury  before  A,  Esq.  State  t.  Mf 
son.  Const.  Rep.  200. 

42.  On  complaint  for  forcible  entry  and  de- 
tainer, a  verdict  of  guilty  of  unlawful  detaioer 
does  not  respond  to  the  issue.  Grice  v.  Ftrg^ 
son,  1  8tew.  36. 

43.  Where  there  are  issuea  on  three  pleas,  ou 
of  which  is  material,  and  the  other  two  immi- 
terial,  and  a  general  verdict  ia  given  for  Uk 
defendanta,  the  verdict  should  not  be  set  asidr, 
and  a  repleader  awarded.  Wallace  v.  Berime, 
3  Bibb,  168.  Hughes  v.  Waring,  Litt  Sel  Cu. 
402. 

44.  Where  the  plaintiff  so  declared  on  an  act 
of  incorporation  as  to  authorise  him  to  pit  it 
in  evidence,  it  will  be  intended  that  all  the  reqpi- 
sites  to  a  recovery  were  shown,  and  a  Terdici 
will  stand.  Richardson  v.  TVn^ike  Ce.  6  Verm 
496. 

45.  Where  the  defendant  relied  upon  kif  plea 
of  non  assumpsit,  with  notice  of  set-off,  the  tar 
diet  of  the  jury  <*  that  they  find  the  plaintiff  ia- 
debted  to  the  defendant  in  the  sum  of  $240oTer 
and  above  the  plaintiff's  demand  in  this  behalf," 
ia  sufficient    Pledger  v.  Glover,  2  Port  174. 

(b.)    Surplusage,  Uncertainty,  and  Insufeiaai 

46.  If  a  jury,  by  their  verdict,  find  the  mei 
and  aomethin^  more,  the  latter  part  cf  ihe  (iad- 
ing  will  be  rejected  as  surplusage.  Fatteneu.  v. 
U.  States,  2  Wheat  221.  Bmcon  v.  CeUndit,^ 
Maaa.  303. 

47.  Remarka  contained  ha  a  verdict  may  be 
struck  out  aa  surplusage.  Duane  v.  SimneUiA 
Teates,  441. 

48.  Where  the  verdict  of  a  jury  afsenei  the 
fine,  it  is  only  informal,  and  that  part  of  the  Tr^ 
diet  may  be  rejected  aa  surplusage.  WeUsf.  Ger* 
/aftd,2yirg.  Ca8.471. 

49.  A  verdict  on  a  writ  of  dower  finding  the 
value  of  the  lands  where  the  husband  did  notdre 
seixed,  the  value  will  be  conaidered  iorplvsir 
Leinemeaver  v.  Stoever,  17  8.  dk  R.  297. 

50.  A  verdict,  on  an  indictment  for  keeprnf  > 
diaorderly  house,  <«that  defendant  kept  a  dsp 
orderly  house  and  disturbed  his  nei|^nt  ^ 
bad.     Hunter  v.  Commonwealth,  2  ib.  296. 

51.  On  an  indictment  for  forgery  of  a  note,i 
verdict  of  "  guilty  of  attempting  to  pasa  the  note, 
knowing  of  the  forgery,"  will  warrant  ***  PJ** 
ing  of  aentence  on  ue  prisoner.  State  t.  fw^i 
1  Bay,  245. 

52.  If  a  jury  in  their  verdict  award  coaceninif 
boats,  that  part  of  their  verdict  which  relalMto 
ooata  will  be  merely  void,  and  may  be  «j***^ 
surplusage.     Uneoln  v.  Hapgood,  U  Maaa-  ^ 

53.  A  verdict  which  is  repugnant  or  «»?'*? 
in  a  material  point  is  void.  Steams  t.  Berriih 
1  Mason,  153. 

54.  A  verdict  will  not  be  set  aside  ft'*!*^^ 
tainty,  aa  to  matters  not  essential  to  the  g^^ 
the  action,  if  it  find  the  material  matter  in  wjw 
with  sufficient  certainty  Pi^epseet  PrsfTi^m 
V.  JTtchols,  1  Fairf.  256. 
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66.  On  an  indiotment  in  Virginia  ibr  breaking^ 
open  a  atore-hoiiae,  and  atealing  therefrom  goods 
to  the  valve  of  four  dollars,  the  yerdict  found  the 
prisoner  gailty  of  grand  larceny,  and  fixed  his 
imprisonment  at  seven  years.  Held,  that  the 
verdict  was  too  imperfect  and  uncertain  for  judg- 
ment, and  that  it  should  be  set  aside  and  a  venire 
de  novo  awarded.  CommamoeaUh  v.  Swdth^  2 
Virff.  Cas.  327. 

5o.  Upon  a  libel  for  the  breach  of  the  revenue 
laws,  the  verdict  found  for  the  libellants,  "  the 
vessel,  tackle,  apparel,  and  carffo,  except  that 
part  of  the  cargo  upon  which  the  duties  have 
been  paid.'*  Held,  that  the  verdict  must  be  set 
aside,  as  too  uncertain,  and  that  the  uncertainty 
could  not  be  cured  by  reference  to  the  answer. 
Richards  v.  Tabb,  4  Call,  522. 

57.  •  In  an  action  for  freight  and  demurrage,  a 
verdict,  <*  we  find  for  the  plaintiff,  and  are  of  opin- 
ion that  the  plaintiff  has  already  received,  out  of 
property  of  the  defendant,  payment  in  full  for  the 
amount  of  freight  to  which  he  is  entitled,'*  was 
set  aside  for  uncertainty.  Diehl  v.  Peters^  1S.&, 
R.  367. 

56.  A  verdict  for  the  defendant,  in  replevin, 
finding  the  value  of  the  goods  in  damages,  and 
interest,  the   court  will  reverse  for  error,  and 

f've  a  correct  judgment.    Boston  v.  Worthingion^ 
ib.  130. 

59.  In  a  suit  for  freedom,  the  jury  found  a  ver- 
dict for  the  plaintiff,  subject  to  the  opinion  of  the 
court  as  to  whether  the  record  of  another  suit, 
in  which  the  plaintiff's  mother  recovered  free- 
dom, but  not  against  the  defendant,  was  conclu- 
sive evidence  between  the  present  parties  that 
the  plaintiff's  mother  was  a  free  woman,  not 
stating,  however,  that  the  plaintiff  was  born 
after  her  mother  was  entitled  to  freedom,  or  that 
her  mother  was  born  free.  It  was  held,  that 
such  verdict  was  uncertain  and  insufficient,  and 
that  a  venire  de  novo  ought  to  be  awarded.  Peg- 
nam  v.  Ist^ell,  1  H.  ^  M. 388. 

60.  In  an  action  against  an  administrator,  he 
pleaded  a  special  plenc  administravit^  setting 
forth  sundry  judgments  against  him,  and  that  he 
hath  not,  nor  has  had,  any  goods,  except  to  a  cer- 
tain value,  which  were  not  sufficient  to  satisfy  the 
judgments  mentioned  in  the  plea.  The  plaintiff 
repUed,  that  he  had  goods  more  than  sufficient 
to  satisfy  the  said  judgments,  whereof  he  could 
have  satisfied  the  plaintiff.  The  verdict  was 
**for  the  debt  in  the  declaration  mentioned." 
Held,  that  this  verdict  was  insufficient,  as  it 
ought  to  have  found  that  the  defendant  had  goods 
('more  than  sufficient*'  to  satisfy  the  judgments, 
whereof  he  could  have  satisfied  the  plaintiff,  or 
the  value  of  the  assets,  if  they  were  not  suf- 
ficient.    Booth  V.  Armstrongs  2  Wash.  301. 

61.  A  verdict,  in  trespass  to  try  titles,  that  the 
iury  <*  find  in  favor  of  the  plaintiff  one  moiety  of 
the  mills  claimed  in  the  declaration  named,*'  is 
not  sufficielit  to  authorize  a  judgment.  Sa^er 
V.  Fitts,  4  Stew.  &  Port.  365. 

62.  A  verdict,  ascertaining  the  term  of  the  pris- 
oner*s  confinement  to  be  <*  12  months,"  where 
the  law  fixed  the  minimum  at  <*  one  year,*'  was 
held  good.  Vandewall  v.  Commonwuuthj  2  Virg. 
Cas.  275. 

63.  A  verdict,  *<  that  defendant  owes  the  said 
plaintiff  the  debt  in  the  declaration  mentioned, 
and  $15  95  damages  for  its  detention,"  is  good. 
Tavljor  v.  Rogers^  Minor,  197. 

64.  A  verdict,  finding  *'that  the  plaintiff  did 
not  undertake  and  promise,"  dl&c.,  is  not  errone- 
ous.    Carter  v.  Btankenshtp^  3  Mis.  583. 

65.  Upon  issue  joined  on  the  plea  of  plene  ad- 


minUtraffky  the  verdiet  Ibvnd  "  the  issue  for  the 
plaintiff,  and  that  assets,  equal  to  the  claim  of  the 
plaintiff,  came  to  the  hands  of  the  defendant." 
Held,  that  the  verdict  was  detective,  in  that  it 
did  not  find,  with  sufficient  certainty,  what  por- 
tion of  the  assets  which  came  to  the  hands  of  the 
defendant  were  unadministered  by  her  at  the 
time  of  suing  out  the  plaintiff's  writ.  Rogers  v. 
Chandler^  3  Munf.  65. 

(c.)    Irregularities  of  Jurors.    Dissent  after  Ver* 

diet, 

66.  Generally,  a  verdict  founded  on  fiicts  first 
disclosed  in  a.  jury  room  would  be  bad ;  but  the 
jury  must,  in  some  degree,  act  on  their  own 
knowledge  of  the  parties  and  their  witnesses. 
M'Kain  v.  Lavt,  2  Hill,  S.  C.  506. 

67.  Where  the  prevailing  party  in  a  cause 
tried  by  jury,  previously  to  the  trial,  but  during 
the  same  term,  conveyed  one  of  the  jurors 
several  miles,  in  his  own  slei^rh,  to  the  house 
of  a  friend,  where  he  was  hospitably  entertained 
for  the  night,  the  verdict  was,  for  this  reason,  set 
aside.     Cottle  v.  Cottle,  6  Greenl.  140. 

.  68.  If  the  jury  take  a  paper,  not  in  evidence, 
out  with  them,  but  never  look  at  it,  the  verdict 
will  not  be  set  aside  on  that  account.  Hockley 
V.  Hastie^  3  Johns.  252. 

69.  Where  a  party  gave  a  juror  a  paper,  as  the 
juiy  were  going  out,  but  it  did  not  appear  what 
the  contents  of  the  paper  were,  nor  that  they 
were  improper  for  the  jury  to  consider,  the  court 
refused  to  set  aside  the  verdict  for  that  cause. 
Wright  V.  Rogers,  2  Penn.  547. 

70.  Where  a  justice  swore  a  witness,  and  sent 
him  in  to  the  jury  upon  request,  but  the  jury  told 
him  he  was  not  the  man  tliey  wanted,  and  that 
was  all  that  passed  between  them,  the  court  re- 
fused to  set  aside  the  verdict.  Jones  v.  Butter^ 
worth,  ib.  456. 

71.  After  the  jury  had  retired  to  deliberate 
upon  their  verdict,  Uiey  sent  to  the  justice,  re- 
questing that  a  witness,  who  had  been  previously 
sworn  in  the  cause,  might  be  sent  to  them,  or 
that  they  might  come  into  court,  in  order  to  ask 
the  witness  some  questions,  and  the  justice  asked 
the  parties  if  thry  would  go  to  the  jury,  that  the 
witness  might  be  examined,  which  the  defiind- 
ant  refused ',  but  the  justice  permitted  the  wit- 
ness to  go  to  the  door  of  the  jury  room,  and  stood 
at  the  door  while  the  witness  was  examined,  and 
then  retired  with  the  witness.  The  jury  having 
found  a  verdict  for  the  plaintiff,  it  was  held,  that 
this  was  not  a  sufficient  irregularity  to  set  aside 
the  verdict.    Henlote  v.  Leonard,  7  Johns.  200. 

72.  A  jury  may  come  back  into  court,  after 
having  retired,  and  hear  evidence  of  a  matter  of 
which  they  are  in  doubt.  Blaeldey  v.  Shtldom^ 
ib.  32. 

73.  The  interference  of  a  constable  with  the 
jury  cannot  be  taken  advantage  of  by  a  party  not 
injured  thereby.    Price  v.  Lambert,  2  Penn.  533. 

74.  Where  the  jury,  after  they  retired  to  de- 
liberate on  a  cause,  received  and  were  influenced 
by  the  declarations  of  one  of  their  fellows,  dis- 
crediting a  material  witness  of  the  plaintiff,  it 
was  held  to  be  no  good  cause  to  set  aside  the 
verdict.  Purinton  v.  Humphreys,  6  Greenl.  379. 
Neither  will  a  verdiet  be  set  aside  because  the 
jury,  without  the  privity  of  the  prevailing  party, 
and  being  fatigued  and  exhausted  with  the  length 
of  the  tnal,  were  ftimished  with  some  refresh- 
ments, at  their  own  expense,  during  their  delib- 
erations on  the  cause,  however  liable  the  jurors 
might  be  to  personal  admonition  from  the  court 
for  such  misconduct,  ib.     But  if  ardent  spirita 
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eonititato  part  of  raeh  refreihmenU,  and  appear 
to  have  operated  upon  any  juror  to  far  as  to  im- 
pair his  reasoning  powers,  inflame  his  paaaione, 
or  have  an  improper  infloenoe  upon  his  opinions, 
the  verdict  would  probably  be  set  aside.  Puriu- 
ton  V.  Humphreys^  6  Greenl.  379. 

75.  Where  jurors  go  out  of  tlieir  room,  and  eat 
and  drink,  and  converse  with  bystanders,  dtc, 
their  verdict  will  be  set  aside.  Dmmund  v.  Goto- 
sn,  2  South.  687. 

76.  A  verdict  will  be  set  aside,  if  the  jury  have 
separated  aAer  the  case  was  committed  to  them, 
and  before  they  had  agreed,  and  aflerwa^s  re- 
turn their  verdict.    Lestv  v.  Stanley,  3  Day,  287. 

77.  A  separation  of  the  jurj,  afler  agreeing  upon 
a  verdict,  but  before  returnmg  it,  wul  not  vitiate 
the  verdict.    Brawn  ▼.  M  'Connel,  1  Bibb,  265. 

78  If,  before  a  verdict  be  agreed  on,  one  of  the 
jury  separate  from  his  fellows  by  mistake,  and 
afterwards  rejoin  them,  and  the  verdict  is  found, 
it  is  in  the  discretion  of  the  court  to  allow  the 
verdict  to  stand.   BarriU  v.  PkiUipSj  I  Gallis.  360. 

79.  Where  a  jury  lefl  their  room  forcibly,  and 
against  the  will  of  the  constable,  and  refusing,  a 
part  of  them,  to  return  until  seised  by  the  officer, 
their  verdict  was  set  aside  for  misconduct  of  the 
jury.     Sh^kerd  v.  BaifUfr,  2  South.  827. 

80.  After  the  jury,  in  a  justice's  court,  bad 
retired,  they  sent  for  the  justice,  and  asked  if 
the^  could  add  any  thing  to  the  charge  of  the 

£lamtiff,  and  he  answered  **  no,"  nothing  further 
eing  said.  This  is  not  an  irregularity  for  which 
the  verdict  will  be  set  aside.  Thayer  v.  Van 
Vleet,  5  Johns.  105. 

81 .  A  verdict  is  never  set  aside  for  a  juror's 
misbehavior  towards  the  court,  unless  it  is  preju- 
dicial to  one  or  other  of  the  parties.  Crane  v. 
Sayre,  1  Halst.  110. 

82.  Where  the  defendant  had  no  defence,  the 
court  refused  to  set  aside  a  verdict,  though  one 
of  the  48  special  jurors  was  incorrectly  named. 
Sparks  v.  Plankinham,  4  Teates,  384. 

83.  In  ascertaining  the  amount  of  damages,  if 
each  iuror  set  down  such  sum  as  be  thinKs  fit, 
and  the  aggregate  be  divided  by  12,  in  order  to 
arrive  at  a  reasonable  measure,  and  without 
binding  themselves  to  abide  by  the  result,  the 
verdict  is  good.     Dana  v.  7WW,  4  Johns.  487. 

84.  Mere  matter  of  evidence  against  a  juror, 
on  a  challenge  to  the  favor,  is  no  cause  for  set. 
ting  aside  a  verdict,  unless  it  appear  that  he  was, 
in  fact,  influenced  by  the  cause  alleged.  Cain 
T.  Ingham,  7  Cow.  478. 

85.  The  affidavit  of  a  juryman  cannot  be  re- 
ceived to  prove  his  misconduct  and  set  aside  the 
verdict.     WiiUag  v.  Stoasey,  1  Browne,  123. 

86.  A  verdict  will  not  be  set  aside  for  irregu- 
larity, where  the  jury  have  separated  siler  agree- 
ing to  a  sealed  verdict,  and,  on  coming  into 
court,  one  of  the  jurors  dissents  to  it,  who  subse- 
quently, on  the  jury  being  sent  out  again,  agrees 
to  the  verdict  originally  rendered.  Douglass  v. 
Tousey,  2  Wend.  352. 

87.  If  one  of  the  jurors,  when  the  verdict 
agreed  on  is  about  to  be  delivered,  express  his 
dissent  to  it,  it  is  no  verdict.  Perry  v.  Mays,  2 
Bailey,  354. 

88.  Where  a  verdict  is  reported,  if  any  of  the 
Jury  dissent,  it  is  error  to  enter  the  verdict.  Ad- 
kins  V.  Blake,  2  J.  J.  Marsh.  40. 

89.  If  a  jury  agree  upon  a  verdict  during  the 
adjournment  of  the  court,  and  are  thereupon  per- 
mitted to  separate,  and  afterwards,  on  their  com- 
ing into  courts  one  of  them  dissents,  the  verdict 
eannot  be  recorded.  Lawrence  v.  Steams,  11 
Pick.  501 


90.  A  veidiet  will  not  be  Mt  ande  on  the  si- 
davit  of  a  juror,  some  time  after  the  jmy  have 
been  dismissed,  that  he  did  not  agree  to  the  ver 
diet,  dark  v.  Read,  2  South.  486. 
•  91.  After  the  verdict  is  received,  the  jory  mtj 
be  examined  by  the  poll,  and  then  either  of  the 
jurors  may  disagree  to  the  Terdict.  BUekUtf  t. 
akddtm,  7  Johns.  32. 

92.  It  furnishes  no  legal  ground  for  disturbing 
a  verdict,  that  one  of  the  iury  baa  been  tampered 
with,  unless  the  act  complatned  of  be  done  by  one 
of  the  parties,  or  his  agent,  or  by  his  consent  tixi 
arrangemen t.  Bishop  v .  WilJiamsou,  2  Fairf.  495. 
Nor  that  one  of  the  jury  misanderstood  the  is- 
strucUons  of  the  judge,  ih. 

93.  Where,  after  sealing  of  a  Terdict,  a  jorar 
requested  the  foreman  to  ask  leave  of  the  court  to 
have  it  reconsidered,  and  he  agreed  so  to  do,  bot 
did  not,  and  the  verdict  was  aeaented  to  in  the 
usual  form  in  open  court,  a  new  trial  was  refuted. 
Cheney  v.  Holgate,  Brayi  171. 

(d.)    Weight  of  Evidence.    Excessive  Damaga. 

94.  A  verdict  must  be  most  clearly  and  mani- 
festly against  evidence  to  justify  the  court  inset- 
ting it  aside,  in  an  action  on  the  ease,  for  t  false 
representation.     Culver  y.  Jh>enf,  7  Weod.  380. 

95.  A  verdict  will  not  be  set  aaide  as  against  the 
weight  of  evidence,  where  the  defence  is  utvrj 
and  there  is  doubt  in  the  case,  although  the  eoert 
are  of  opinion  that  the  jury  would  have  been 
warranted  in  finding  a  dimsrent  verdict  Hwf  ▼• 
WtdUng,  5  Wend.  595. 

96.  A  verdict  contrary  to  eridence  will  be  set 
aside,  though  given  on  a  special  collatertl  pin. 
Duane  v.  Jfieereken,  4  Yeatea,  437. 

97.  A  verdict  will  not  be  set  aside,  as  against 
evidence,  where  there  is  evidence  on  both  aides, 
unless  it  is  manifest  that  the  jurv  must  hare 
mistaken  or  abused  their  trust.  Baker  v.  Br^ft, 
8  Pick.  122. 

98.  Where  there  has  been  evidence  on  botb 
sides,  which  the  jury  have  considered — fscri 
whether  the  court  will  set  aside  the  verdict  is 
being  against  the  weight  of  evidence.  WilUsoi 
V.  Gil-man,  3  Greenl.  276. 

99.  A  verdict  ought  not  to  be  set  aside  by  the 
appellate  court,  where  it  depends  upon  circom- 
stantial  evidence  and  the  weight  of  it,  eapecially 
where  the  court  who  tried  the  cause  did  not 
think  proper  to  disturb  it.  CommonweaUk  v.  Bes- 
net,  2  Virg.  Cas.  235. 

100.  "Where  a  controversy  consists  chiefly  of 
questions  of  fact,  the  objections  to  a  verdict  miut 
be  very  cogent  to  induce  a  court  to  gnnt  a  new 
trial.     U.  States  v.  Duval,  Gilpin,  356. 

101.  In  cases  of  tort,  the  court  will  no^  *^ 
aside  a  verdict,  on  the  ground  of  excessive  dam- 
ages, unless,  firom  their  magnitude  cooipared 
with  the  circumstances  of  the  case,  it  be  nuBf 
fest  that  the  jury  acted  intemperately,  or  were 
influenced  by  passion,  prejudice,  partialitytOr 
corruption.     Thompson  v.  Mussey,  3  Oreenl.  30*' 

102.  The  court  have  a  right  to  set  aside  a  ver- 
diot  where  the  dama^^es  are  extravagant,  bat 
will  be  guided  by  their  discretion.  Scmmer  f- 
WiU,  4  S.  &  R.  19. 

103.  In  an  action  of  debt  on  a  note  for  |60,  m 
which  $60  damages  is  claimed  for  deteotioa  oi 
the  amount,  a  verdict  for  $65  43,  invalid,  i^ 
V.  Smith,  Litt.  Sel.  Cas.  122. 

(e.)    Other  Cases. 

104.  A  verdict  will  be  set  aside,  unleai  openly 
pronounced  by  the  jury  in  oourt.  Jeksios  r. 
Depmy,  1  Penn.  165. 
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106.  The  court  will  not  eet  aside  a  yerdict,  if 
mbatantial  justice  is  done,  unless,  by  the  rales  of 
law,  thej  are  obliged  to  do  it  Miuer  y.  TdUott^ 
2  Root,  115. 

106.  A  yerdict  will  be  sustained  if  the  thing 
lor  which  it  is  be  comprised  in,  and  form  a  part 
of,  the  thing  demanded.  M*Fadden  y.  Haley ,  2 
Bay,  457. 

107.  A  yerdict  finding  the  eyidence,  but  not 
the  facts,  is  defectiye.  Clark  y.  Halberstadt,  1 
Miles,  96. 

108.  A  yerdict  will  not  be  set  aside  because 
there  was  erroneous  matter  in  the  charge,  unless 
the  jury  were  likely  to  haye  been  misled  there- 
by.   Bra^kett  y.  Wait,  6  Verm.  411. 

109.  A  yerdict  for  the  defendant,  found  under 
a  writ  of  inquiry,  will  be  set  aside.  RtidesiU  y. 
LesesiUy  2  Rep.  Con.  Ct.  58. 

110.  The  court  will  not  set  aside  a  yerdict 
where  the  question  is  properly  submitted  to  a 
jury,  although  the  yerdict  may  not  be  such  as 
the  court  would  haye  giyen.  Baker  y.  Richard- 
s<m,  1  Cow.  77. 

111.  Where  a  yerdict  is  set  aside  as  to  one 
issue,  it  must  be  set  aside  tit  toto.  Gardner  y. 
Vidal,  6  Rand.  106. 

113.  A  yerdict  will  neyer  be  set  aside  merely 
to  giye  a  party  an  opportunity  to  impeach  a  wit- 
ness sworn  at  the  trial.    Bvn  y.  Uoyt,  3  Johns. 


113.  The  court  will  always  set  aside  the  yer- 
dict where  it  is  against  law :  it  will  always  re- 
spect the  right  of  the  jury  to  decide  upon  facts. 
fyalker  y.  Smith,  1  Wash.  C.  C.  202. 

114.  Where,  in  assumpsit,  the  defendant 
pleaded  a  tender,  and  paid  money  into  court 
under  it,  and  the  jury,  notwithstanding,  found 
for  the  defendant,  the  yerdict  was  set  aside,  as 
being  against  the  recorded  admission  of  the  de- 
fendant.    Wightman  y.  Clapp,  2  Cow.  517. 

115.  Where,  in  an  action  on  a  policy  of  insur- 
ance, three  juries  succasstyely  returned  yerdict 
for  a  total  loss,  when  the  eyidence  showed  the 
loss  not  to  amount  to  50  per  cent,  of  the  yalue 
of  property,  the  third  yerdict  was  set  aside,  as 
against  law.  Bryant  y.  Comnumwealih  In9.  Co. 
13  Pick.  543. 

116.  Held,  in  New  York,  that  a  yerdict  will 
not  be  set  aside  for  a  yariance  in  the  amount  of 
the  note  declared  on,  between  the  declaration 
aeryed  and  the  cirenit  roll,  unless  the  defendant 
alleges  surprise,  or  that  he  was  preyented  by  the 
error  fVom  making  due  preparations  for  his  de- 
fence.   Kimball  y.  Huntington^  7  Wend.  472. 

117.  Where  the  eyidence  on  which  a  plaintiff 
rests  is  not  sufficient  to  entitle  him  to  a  recoy- 
ery,  and  a  nonsuit  is  denied,  a  yerdict  will  not 
be  set  aside  for  such  cause,  if  subsequently,  in 
the  progress  of  the  trial,  the  defendant  supplies 
the  necessary  proof.  Jackson  y.  Leggett,  7 
Wend.  377. 

118.  In  trespass  to  the  plaintiff's  close,  con- 
taining 28|  acres,  the  defendant  pleaded  soil  and 
fireehold  ffenerally,  on  which  issue  was  joined. 
Both  parties  claimed  under  the  same  grantor,  the 
deed  to  the  plaintiff  being  first  executed,  but  the 
deed  to  the  latter  first  -recorded.  The  plaintiff 
had  enclosed  three  acres  with  a  fence,  and  occu- 
pied it  prior  to  the  conyeyance  to  the  defendant, 
but  had  no  actual  possession  of  the  remainder  of 
the  lot,  nor  had  the  defendant  notice  of  the  prior 
conyeyance.  The  jury  haying  returned  a  gen- 
eral yerdict  for  the  plaintiff,  the  title  to  the  whole 
lot  ^should  judgment  haye  been  rendered  on  the 
yeraiet)  would  be  confirmed  to  the  plaintiff 
where  he  had  no  legal  title  to  but  thf^e  acres. 


The  court  thereupon  set  the  yerdict  aside,  to  ^iye 
the  parties  an  opportunity  to  make  the  pleadings 
conformable  to  the  truth  and  justice  of  the  case. 
Lombard  y.  Braekett,  3  Fairf  39. 

119.  If  the  fiict  to  be  found  by  a  jury  consists 
of  distinct  integral  parts,  some  of  law  and  some 
of  fact,  which  must  exist  and  be  proyed  before 
such  mixed  fact  can  be  said  to  be  legally  estab- 
lished, a  yerdict  finding  the  fact,  without  the 
eyidence  of  such  legal  prerequisites,  would  be  a 
yerdict  against  law,  and  should  be  set  aside  as 
often  as  returned.  Bryant  y.  Commonwealth  hu. 
Co.  13  Pick.  543. 

120.  Where  there  are  a  7iumber  of  counts  in  a 
declaration,  one  good  and  one  bad,  a  general 
yerdict  shall  be  applied  to  the  good  count.  Tny* 
lor  y.  Sturgingger,  2  Rep.  Con.  Ct.  367.  Bishop 
y.  Hamilton^  J.  J.  Marsh.  546.  JVea/  y.  Lewis,  2 
Bay,  204.  Wilson  y:  Emerson,  ib.  439.  Poole  y. 
Slate,  Const.  Rep.  494.  But  see  Jfelson  y.  Ford^ 
5  Ham.  576. 

121.  In  an  action  of  coyenant,  a  general  yer- 
dict cannot  be  sustained,  where  any  one  of  the 
breaches  assigned  in  the  declaration  is  substan- 
tially defectiye.  Talbot  y.  Hemdon,  4  J.  J.  Marsh. 
553. 

122.  In  Connecticut,  where  there  are  seyeral 
counts  in  a  declaration,  some  of  which  are  good 
and  others  bad,  and  the  plaintiff  obtains  a  general 
yerdict,  with  entire  damages,  it  will  be  presumed 
that  the  yerdict  was  giyen,  and  the  damages  as- 
sessed, upon  the  good  counts  only.  Wwcott  y. 
Coleman,  2  Conn.  324. 

123.  Where  the  yerdict  is  general,  and  one  of 
the  counts  is  good,  the  judgment  will  not  be  ar« 
rested  in  South  Carolina.  But  on  a  motion  in 
arrest  of  judgment,  the  court  may,  in  its  discre- 
tion, order  a  new  trial.  Pratt  y.  Thomas,  2  Hill, 
S.  C.  655. 

124.  By  the  Kentucky  act,  1  Dig.  255,  a  gener- 
al yerdict*  upon  seyeral  counts  is  good,  though 
some  of  the  counts  are  defectiye.  Condrew  y. 
Gardner,  1  J.  J.  Marsh.  589. 

125.  In  detinue  for  different  articles,  yerdict 
for  plaintiff  as  to  some,  silence  as  to  the  residue, 
is  equal  to  a  yerdict  for  the  defendant  as  to  the, 
articles  not  noticed,  and  a  bar  to  a  future  action.' 
Talbot  y.  Talbot,  2  ib.  3. 

126.  It  will  be  no  cause  for  setting  aside  a 
yerdict,  that  two  defendants,  in  a  proper  action  of 
tort,  joined  in  pleading  the  general  issue,  and  the 
jury  found  one  guilty  and  the  other  not  guilty. 

Wright  y.  Cooper,  1  Tyler,  425. 

127.  A  yerdict  in  assault  and  battery,  <»  We,  of 
the  jury,  find  against  the  defendants,  S.  and  T., 
$500  in  damages,  and  find  the  other  defendants 
not  guilty,"  will  warrant  a  judgment  against  S. 
and  T.     Singleton  y.  Sodusk^,  7  J.  J.  Marsh.  341. 

128.  If  two  persons  be  jointly  indicted  and 
tried  for  an  offence,  and  the  jury  a^ree  upon  a 
yerdict  as  to  one,  but  not  as  to  the  oUier,  the  yer- 
dict will  be  receiyed  as  to  the  one.  Comnum^ 
wealth  y.  Wood^  12  Mass.  313. 

129.  A  yerdict,  acquitting  one  of  two  defend- 
ants indicted  jointly  for  a  misdemeanor,  and 
directing  him  to  pay  costs,  and  conyicting  the 
other,  is  erroneous.  Searight  y.  Commonwealth^ 
13  S.  A  R.  301. 

130.  A  yerdict  against  one  only,  in  an  action 
of  trespass  a^inst  three  persons,  (the  names  of 
the  others  bemg  stricken  from  the  proceedings,) 
will  not  be  set  aside  as  against  law.  Chanet  y. 
Parker,  1  Rep.  Con.  Ct.  ^. 

131.  If  the  jury,  in  an  indictment  for  a  misde- 
meaner,  instead  of  finding  the  defendants  guilty 
and  assessing  the  fine,  merely  say,  **  We  fine  the 
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defendanU  ^0  Moh,'*  the  verdiot  will  not  an- 
thorite  a  jaagment  atfrninst  the  pailiee  charged. 
Wvnn  T.  StaU^  1  Blaekf.  38. 

132.  A  verdict  for  more  damage  than  are 
claimed  by  the  party  in  hie  declaration,  or  let-off, 
ie  merely  a  defect  in  form,  for  which  a  judgment 
will  not  be  let  aeide.  WiUam  ▼.  Larmmtik^  3 
Johns.  433. 

133.  In  debt  on  the  4th  eection  of  the  act 
for  the  preyention  of  frauds,  ^1  R.  L.  76,)  the  jury 
found  generally  for  the  plaintiff,  and  judgment 
was  perfected.  Held,  that  the  verdict  wae  not 
void,  and,  if  voidable,  the  party  ahonld  brine  a 
writ  of  error,  and  cannot  try  it  on  uiotMNi.  fVmr- 
ner  v.  Tooker^  3  Cow.  3^86. 

134.  In  Connecticut,  it  ie  held  not  to  vitiate  a 
verdict,  that  the  jary  have  mietaken  the  law  or 
the  evidence.     WilUr  v.  Brewster,  Kirb^,  428. 

135.  A  verdict  for  the  plaintiff  iit  ejectment, 
nut  giving  coite  to  the  demdant,  b  bad.  ^lUm, 
V.  Fhek,  2  Pennsyl.  159. 

136.  After  an  award  in  favor  of  the  defendants 
in  a  former  ejectment,  the  jury  cannot,  on  a 
second  action,  brought  within  the  statutory  time, 
give  a  verdict  in  favor  of  the  plaintiff  on  condi- 
tion that  he  pay  the  defendant  a  certain  sum  for 
improvements  made  since  the  award.  CsUms  v. 
Rttsh,  7B.&K,  147. 

137.  A  verdict  on  a  feigned  issue  in  ejectment, 
■entdown  from  the  orphans'  court  in  Pennsylva- 
nia, where  no  declaration  or  description  of  the 
land  was  filed,  was  held  erroneous.  ITaUaee  v. 
Elder,  5  8.  d&  R.  143. 

III.    ffluU  DefecU  ar€  cured  by  a  Verdict;  Effect 
of  Verdict  generally. 

138.  The  power  of  a  verdict  to  cure  formal  de- 
fects in  pleading  should  be  liberally  applied. 
Bank  of  Utiea  v.  Smedes,  3  Cow.  662. 

139.  A  verdict  cures  all  defective  averments. 
Goodloe  V.  PotU,  Cooke,  399. 

140.  A  verdict  in  a  criminal  case  cures  an  in- 
formal issue,  if  it  be  certain  to  a  common  intent 
State  V.  Smith,  Peck,  165. 

141.  After  a  case  has  gone  to  a  jury,  a  party 
cannot  object,  after  verdict,  that  issue  was  not 
joined.     Taylor  v.  Stockdale,  3  M'Cord,  302. 

142.  The  defective  allegation  of  a  right  or  title 
is  aided  by  verdict.  Richardson  v.  Turnpike  Co, 
6  Verm.  496. 

143.  A  verdict  will  aid  the  imperfect  statement 
of  a  good  cause  of  action.  Stanley  v.  Brit,  Mart, 
db  Terg.  222. 

144.  Omission  to  aver  **  possession,'*  in  a  dec- 
laration for  trespass  to  the  personalty,  if  neces- 
sary, is  cured  by  verdict.  Daniel  v.  Holland,  4 
J.  J.  Marah.  18. 

145.  In  declaration  against  a  sheriff  for  not 
levying  on  property  turned  out,  want  of  particu- 
laritjr  in  the  description  and  value  of  such  prop- 
erty is  cured  by  verdict.  Wetker^ea  v.  Foster,  5 
Verm.  136. 

146.  The  plaintiff,  in  his  declaration  on  a  policy 
of  insurance,  aliened  that  his  store  was  consumed 
by  fire,  dbc.  Held,  that,  though  this  was  not  a 
technical  averment  that  he  was  the  owner,  yet  it 
was  sufficient  after  verdict.  Lane  v.  Maine  M. 
F.  Ins.  Co.  3  Fa'irf.  44.  So  the  omission  to  allege 
%  value  in  the  declaration  would  be  cured  by  ver- 
dict, ih. 

147.  If  parties  proceed  to  the  trial  of  a  cause 
where  an  issue  has  been  tendered,  but  not  joined, 
and  a  verdict  be  found  by  the  jury,  it  will  be  suf- 
ficient ^  support  a  judgment  thereon.  Whitimg  v. 
Coekran,  9  Mass.  532. 


148.  After  a  verdict  upom  the  merits,  tbeeoBrt 
will  not  set  aside  for  mere  technical  defecu  ii 
the  declaration,  where  enoa^  appears  to  tkov 
the  foundation  of  the  action,  and  the  verdict 
and  recovery  may  be  plended  to  another  action 
for  the  same  cause.  BsAdmim  ▼.  O* Brian,  Coie, 
918. 

149.  A  verdict  is  conclosive  only  on  fids 
which  are  either  donbtfid  in  tfaemselvei  or  m 
their  application  to  the  cana.  Rakerts  v.  Sugg^ 
1  N.  db  M.  429. 

150.  After  a  vefdiel,  ooorta  will  prMooie 
every  thing  eonaistent  with  law,  to  support  it 
Kdt^n  V.  Beoins,  Cooke,  90. 

151.  A  record,  verdict,  or  judgment,  is  not 
oonclaeive,  when  ofiered  as  evidence  to  prove  an 
issue  of  fact,  and  not  brought  forward  by  yilea 
as  an  estoppel.  The  jury,  in  eaohcaae,  majfiod 
against  the  foets  eo  proved,  if  the  other  evidence 
in  the  case  will  warrant  their  bo  doing.  Jocfcm 
V.  Wood,  3  Wend.  27. 

152.  A  verdict,  on  which  no  judgment  hat  beei 
entered,  is  a  bar  to  another  action  for  the  sate 
cause.    FdUr  v.  MuUiner,  9  Johns.  181. 

153.  A  verdict  in  a  former  action  for  eoeti  to 
the  defendant,  without  damages,  is  a  bar  to  u- 
other  action  for  the  same  cause.  Yommg  v.  (htr- 
adker,2Johns.  191. 

154.  Where  matters  have  onee  been  saboitted 
to  a  jury,  tiieir  verdict  is  a  bar  to  another  aetioo, 
and  the  plaintiff  will  not  be  permitted  to  ihov 
thnt  they  separated  his  demand,  passing  apoo 
part  of  it,  and  giving  no  verdict  upon  the  ofkr 
part.    Brock^omy  v.  Smney,  9  Johns.  210. 

166.  In  a  suit  before  a  justice,  the  effect  of  i 
judgment  will  be  given  to  the  verdict  ef  s  juy, 
so  soon  as  the  vermct  is  entered  on  the  justioe'i 
docket.    Rutherford  v.  IFnn,  3  Mis.  14. 

156.  After  a  verdict,  every  promise  aUe^  in 
the  declaration  is  taken  to  hiave  been  an  ezprea 
premise.     SUmpson  v.   GOekrist,  1  Gveenl  202. 

157.  After  verdict,  no  assumpsit  can  be  pre* 
swned  to  have  been  proved  at  the  trial  bat  tint 
which  is  alleged  in  the  declaiatieB;  and  eveij 
fact  necessary  to  be  proved  at  the  trial,  io  order 
to  support  the  declaration,  must  be  taken  to 
have  been  proved,  ib.     Little  v.  Thompeen,  3  ib- 


156.  Where  A  sold  B  a  negro,  for  t^  ^ 
which  ySOO  was  paid  down,  and  broogfat  an  ae- 
tion  of  assumpsit  for  the  residue,  and  it  vis 
pleaded  in  defence  that  fraud  was  committed  m 
the  sale,  it  was  held,  that  a  general  verdict  ftr 
B  would  esUblish  the  fact  of  fraud,  and  render 
the  contract  void,  and  that  it  would  be  conclhi- 
sive  in  any  future  suit  between  the  partiea  D*' 
Uuey  V.  Vaughn,  3  Bibb,  379. 

159.  The  court  will  not  inquixe  into  facta  after 
verdict.    Drummond  v.  iZsnunc,  Coze,  75. 

160.  Where  there  is  contradictofy  endeoee, 
and  the  presiding  judge  certifies  that  be  ia  at^ 
fied  with  the  verdiet,  it  trill  not  be  set  aaide. 
Den  V.  Jakmson,  2  South.  454. 

IV.  Amending  Verdict. 

161.  If  a  jury  return  an  imperfoet  yw*jj»f 
is  right  for  them  to  retire  and  eerreet  it.  '"*' 
ton  V.  Briscoe,  1  A.  K.  Biarsh.  €7. 

163.  A  jury,  after  having  rendersd  tbeir  t^ 
diet,  may  retire  and  aasend,  under  the  eye  » 
the  court,  such  error  as  they  may  bare  eoi^ 
mitted.  ile*sen  v.  fiumpArMS,  9  Rep.  Co**- ^ 
371. 

163.  A  verdiet  is  not  valid  and  final  onW  P^ 
nonnoed  and  reeoeded  in  open  eoart;  ttdt  "^ 
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fi>re  it  ifl  recorded,  the  jury  may  yary  from  the 
first  offer  of  their  verdict,  and  the  verdict  which 
10  recorded  shall  stand.  Root  v.  Sherwood^  6 
Johns.  68.     Blaekley  v.  Sheldon,  7  ib.  32. 

164.  Before  a  verdict  is  received  by  the  court 
and  recorded,  the  jadge  may  call  a  witness  pre- 
viously examined,  and  cause  his  examination 
upon  a  point  on  which  the  jury  are  not  satis- 
fied, or  on  which  they  are  about  to  render  an 
erroneous  verdict ;  and  the  jury  has  control  over 
their  verdict,  in  such  case,  although  delivered  to 
the  clerk.  Burk  v.  Commonwealth,  5  J.  J. 
Marsh.  675. 

165.  Parties  agreed  that  the  jury  might  give 
their  verdict  to  Uie  clerk  of  the  court  after  the 
adjournment  for  the  day,  and  the  jury,  having 
signed  and  sealed  a  verdict,  delivered  it  to  him. 
When  called  on  at  the  bar,  the  next  rooming, 
before  the  verdict  was  recorded,  they  were  sent 
back  to  correct  it,  as  it  did  not  determine  the 
issues  joined  in  the  cause  to  their  full  extent, 
and  they  found  a  new  verdict,  which  did.  Held, 
that  a  judgment  entered  on  the  second  verdict 
was  correct.     EdUn  v.  Thompson,  2  Har.  &>  Gill, 

166.  After  a  verdict  is  received  and  recorded, 
and  the  jury  dismissed,  they  cannot  alter  it  on 
the  ground  of  mistake.  mUters  v.  Junkins,  16 
S.  db  R.  414. 

167.  In  a  criminal  case,  if  the  verdict  has  been 
agreed  upon  by  the  jury,  and  read  in  open  court, 
an  4  then  amended  by  the  clerk  in  an  immaterial 
point,  and,  before  the  amended  verdict  is  read, 
one  of  the  jurors,  being  taken  sick,  leaves  the 
room,  and  the  eleven  agree  to  the  amended  ver- 
dict, it  is  a  nullity.      Commonwealth  v.  Oihson, 

2  Virg.  Cas-  70. 

168.  A  junr,  by  consent  of  the  parties  and  the 
court,  sealed  up  their  verdict  in  the  evening, 
separated,  met  again  in  the  morning,  and  gave 
it  in.  The  verdict  being  defective,  the  iury  re- 
tired, by  direction  of  the  court,  reconsidered  it, 
and  returned  a  correct  one.  Held,  that  this  pro- 
ceeding was  not  erroneous.     Tyrrdl  v.  Lokhart, 

3  Blackf.  136. 

169.  In  trover  for  certain  promissory  notes, 
where  the  title,  and  not  the  value,  was  the  only 
subject  of  controversy,  the  jory,  being  sent  out 
late  in  the  evening  with  permission  to  separate 
after  agreeing  and  sealing  up  their  verdict,  did 
so,  and  returned  a  verdict  the  next  morning  for 
the  plaintiff,  with  the  amount  of  damages  in 
blank ;  the  foreman  observing  that  they  had 
some  doubt  as  to  the  time  from  which  interest 
should  be  computed,  and  that  some  supposed  this 
would  be  done  by  the  court ;  whereupon,  by  di- 
rection of  .the  judffe,  they  retired  again,  and  re- 
turned a  new  verdict  for  the  amount  of  the  notes 
and  interest,  and  it  was  held  well.  Bolster  v. 
CummingSj  6  Greenl.  85. 

170.  The  verdict  must  find  all  matters  in  issue, 
and  even  if  all  matters  in  issue  be  found,  and  the 
clerk,  in  entering  the  verdict,  had  omitted  a  part, 
the  court  cannot  amend  it  unless  by  writ  of  error. 
Easton  v.  CoUier,  1  Mis.  421. 

171.  The  court  may  send  the  jury  back  to  re- 
consider their  verdict,  before  it  is  recorded,  if 
there  appears  to  have  been  a  mistake.  BlaekUy 
V.  Sheldon,  7  Johns.  32. 

172.  Where  the  finding  of  the  jury,'  or  the  rec- 
ord of  it,  is  defective  or  erroneous  in  a  matter  of 
form,  having  no  connection  with  the  merits  of 
the  case,  nor  affecting  the  rights  of  the  parties, 
the  CO  «rt  will  amend  it,  and  render  the  verdict 
and  record  pursuant  to  the  issue.  Little  v;  Lar^ 
rakes,  2  Greenl.  37.    But  where  the  jury  them- 
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selves  have  en  »d  in  matter  of  substance,  as  by 
returning  a  vet  diet  for  tlie  wrong  party,  or  for  a 
larger  or  smaller  sum  than  they  intended,  and 
thereupon  have  separated,  the  court  will  not 
amend  the  verdict,  but  will  set  it  aside,  ih.  To 
such  mistakes  the  affidavit  of  the  jurors  is  admis- 
sible, ib, 

173.  A  jury  having  returned  a  verdict  for  the 
plaintiff,  for  the  value  of  an  ox  taken  by  the  de- 
fendant, viz.,  $37,  ^^  including  the  sum  of  |^  50 
already  paid  by  the  defendant,"  the  court  directed 
the  verdict  to  be  put  in  form  and  amended,  by 
omitting  that  part  relating  to  the  $25  50.  Hobart 
V.  Uagget,  3  Fairf.  67. 

174.  Circumstances  may  justify  the  amend- 
ment of  a  verdict  from  the  judge's  notes.  Roulain 
V.  M'Dowall,  1  Bay,  490. 

175.  Where  a  verdict  is  rendered  for  too  large 
a  sum,  the  excess,  if  ascertained,  may  be  remit- 
ted, and  judgment  rendered  for  the  balance  ;  but 
if  the  excess  is  uncertain,  and  considerable  in 
amount,  a  new  trial  will  be  granted.  Lambert  v, 
Craig,  12  Pick.  199. 

176.  The  refusal  of  a  court  to  amend  a  verdict 
is  not  matter  which  can  be  assigned  in  error. 
Steams  v.  Barrett,  1  Mason,  153. 

V.    Province  of  the  Court, 

177.  The  court  of  common  pleas  may  conform 
a  verdict  to  the  manifest  intent  of  the  jury,  with- 
out consulting  with  them.  Hay  v.  Ousterout,  8 
Ham.  384. 

178.  A  verdict  rendered  for  a  party,  *'by  ordei 
of  the  court,"  is  not  sufficient  to  authorize  a  judg- 
ment.    Perry  v.  Beard,  1  Mis.  637. 

179.  The  court  may  permit  or  direct  the  jury  to 
reconsider  their  verdict.  BeU  v.  Hutchinson,  2 
M'Cord,  409. 

180.  Where  the  court  put  a  verdict  into  form^ 
and  it  is  read  to  the  jury,  and  they  assent,  this  is 
sufficient.  They  need  not  retire  again,  nor  be 
asked  individually  whether  they  assent  to  the 
verdict  as  put  in  form.  Ropps  v.  Barker,  4  Pick. 
238. 

181.  Under  the  Pennsylvania  act  of  March  21, 
1806,  the  court,  after  verdict,  will  mould  into 
shape  a  case  where  the  writ  is  in  debt,  the  dec- 
laration in  assumpsit,  and  the  plea  non  assumpsit, 
and  the  verdict  nnd  a  certain  sum  in  debt  and 
another  in  damages.  Ptdam  v.  Hopkins,  13  S.  A 
R.  45. 

182.  The  boundaries,  described  by  a  testator,  of 
certain  lands  he  is  disposing  of  in  his  will,  are 
rendered  uncertain  by  his  leaving  out  a  course. 
The  jury,  in  a  special  verdict,  find,  *'  that  if  the 
testator  intended  to  convey  by  certain  bound»- 
ries,  (which  they  describe,)  then  they  find  that  to 
be  the  land  in  question;  if  by  certain  other 
boundaries,  (which  they  describe,)  then  they  find 
that  to  be-the  land  in  question.  Held,  that  the 
court,  upon  such  finding,  may  decide  which  are 
the  true  boundaries.  Pendleton  v.  Vandevier,  1 
Wash.  381. 

183.  Where  the  plaintiff  has  made  out  a  case, 
which,  if  unanswered,  entitles  him  to  recover, 
and  the  facts  claimed  by  the  defendant  constitute 
no  legal  defence,  it  is  the  duty  of  the  judge  te 
direct  the  jury  to  return  a  verdict  for  the  plain* 
tiff     Whi^uy  v.  Brooklyn,  5  Conn.  496. 

VI.    Special  Verdicts, 

184.  A  special  verdict,  which  does  not  find  the 
material  facts  in  detail,  is  bad.  Hanm  v.  FisM, 
Lttt.  Sel.  Cas.  376. 
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186.  A  ■peeial  rerdiet  must  fi&d  facta,  not  tbe 
•ridcnoe  of  fieta.  Bgrtrmmd  t.  MmrUon^  Breeae, 
175«  Hemd^rton  v.  AUem^  1  H.  &.  M.  235.  Bramm 
T.  Ralttmiy  4  Rand.  504. 

186.  A  defective  special  Terdiet  will  not  be 
aided  bj  lacta  appeanng  eztrinaically  apon  the 
record.    Lm  t.  CmmphtU^  4  Port.  196. 

187.  No  inference  can  be  drawn  from  a  special 
yerdict.  Eyery  &ct  not  aacertained  bj  it  ia 
anppoaed  not  to  eziat.  Lawrence  v.  BesuMan,  9 
Bailey,  6i». 

188.  Jadffment  will  not  be  proaonnced  npon  a 
apecial  yerdict,  if  tbe  legal  affirmatiye  or  nega- 
tiye  conclusion  do  not  foflow  aa  a  neceaaary  con- 
aeqoence  from  tbe  facta  atated ;  and  tbe  court  will 
not  anpply  facta  incompatible  witb  thoae  found. 
Suue  V.  Duncan^  2  M'Cord,  1S9. 

189.  A  apecial  yerdict  must  recite  all  tbe  ma- 
terial facta  found  by  tbe  jvuTv  upon  wbicb  tbe 
right  of  tbe  plaintiff  or  defendant  ia  entitled  to 
fecoyer ;  and  it  cannot,  if  defective,  be  aided  by 
intendment,  and  thna  become  tbe  aubject  of  a 
judgment.  Ut  y.  CampbM^  4  Port.  196.  TVnmeU 
y.  WtU9on,  8  Munf.  ^. 

190.  A  apecial  yerdict,  to  enable  tbe  court  of 
errora  to  act  upon  it,  moat  find  facta,  not  merely 
atate  tbe  evidence.  And  where  it  states  the  evi- 
dence merely,  without  stating  tbe  conclusions  of 
the  jury,  the  court  cannot  act  upon  matters  so 
feand ;  bat  if  other  facta  are  found  properly,  and 
judgment  in  the  eonrt  below  be  rendered  con« 
trary  to  the  facta  ao  properly  found,  the  judgment 
will  be  reveraed,  though  the  evidence  atated  in 
the  apecial  verdict  might  have  warranted  a  yer- 
dict and  judgment  the  other  way.  SBoward  v. 
Jaekaon^  8  Cow.  406.  Per  Jonea,  Chancellor.  Ia 
FromkoU  y.  Jadkaam,  8  Cow.  589. 

191.  If  the  jury  in  a  apecial  yerdict  find  faols 
only,  the  court  must  draw  the  legal  conclusion 
from  them ;  and  if  they  draw  conchisiona  against 
the  law  npon  the  fkce  of  them,  the  court  will  re- 
ject the  concluaion,  and  judge  upon  the  Acts. 
Butlar  y.  Hopper^  1  Wash.  C.  C.  499. 

19S.  A  afMMJal  verdict,  finding  that  the  de- 
fendant does  not  appear,  nor  offer  any  evidence 
in  support  of  bis  plea,  ia  void.  Mirwmn  y.  Jngar- 
jal,  3  Cow.  367. 

193.  A  special  verdict,  fhiding  what  the  law 
haa  made  conclnaive  evidence  of  a  fbet,  ia  tanta- 
mount to  the  finding  of  anch  fact  John  v.  BaUa. 
Litt.  BeL  Caa.  106. 

194.  A  special  verdict,  preaenting  no  other 
qneation  than  the  relevancy  of  teatimonyaddnoed 
on  trial,  waa  held  to  be  irregular.  The  judge 
ahould  have  decided  the  queation,  and  hia  deci- 
aion  then  might  have  been  reviewed  on  caae  made 
in  a  bill  of  ezceptiona.  WdUatd  CaiuU  Co,  y. 
HtUkavmy  8  Wend.  480. 

195.  Where  the  jury,  by  special  verdict,  aub- 
Bit  it  to  the  eonrt,  whether  certain  evidence  aup- 
porta  either  count  of  the  declaration,  and  it  ap- 
peara  that  the  plaintiff  cannot  recover  under  any 
count  whataoever,  judgment  will  be  given  againat 
him,  whether  such  evidence  waa  admissible  to 
snpport  the  declaration,  or  not.  Wood  v.  Lutirel, 
1  Call,  932. 

196.  A  special  verdict,  upon  a  question  of  ded- 
ication for  public  uses,  finds  an  occupation  by  the 
emmty  for  a  conri-house  and  jail,  with  the  nasrnt 
of  the  citiiens  of  the  town,  and  adds,  **  that  in  ao 
occupying  aaid  property,  it  waa  strictly  in  ac- 
cordance with  tne  object  had  in  view  by  the 
original  donors,"  is  a  finding  for  the  right  of  the 
county.  CitiictiiiMtff  y.  Commisoiontro^  7  Ham. 
(Part  1st,)  88. 

197.  Upon  a  special  verdicti  the  oowrihaa  ottly 


to  decide  the  law  opon  the  &cta  stated,  where  t 
difl&culty  ia  ezpreaaed  by  the  jury  npon  the  facti. 
PeUrmm  v.  U,  Stalea,  2  Wash.  C.  C.  36. 

198.  A  apecial  verdict,  which  omits  to  itale 
cirenmatancea  which  are  neoeaaary  to  ascertain 
whether  the  plaintiff  is  entitled  to  thepraperty  « 
not,  is  inanfficient,  and  a  tomre  do  nooo  will  bs 
awarded.    Bottmoon  v.  Broek^  IH.AU.  S13. 

199.  Where  a  apecial  verdict  ia  imper&ct,  by 
reaaon  of  ambiguity  or  uncertainty,  ao  that  tbe 
court  cannot  aay  for  which  pMly  jndgmeatovght 
to  be  given,  a  vimiro  do  move  ought  to  be  awirdcd 
AliUr^  where  the  plaintiff  haa  only  atated  a  defe» 
tive  title  or  caae.  BoUomo  v.  HmUowoU  ^Jhgutto 
S«fiib,9Maaon,  31. 

900.  Where  a  apecial  verdict  ahowa  that  tbt 
plaintiff  haa  a  right,  but  does  Boi  <lefiaa  it  vilb 
sufficient  certainty,  so  that  tbe  court  can  mder 
a  proper  judgment  on  it,  a  vemiro  do  movo  will  be 
awarded.     Sloddor  v.  Po^eU^  1  Stew.  287. 

•  201.  A  special  verdict,  finding  that  the  defesd- 
ant  promised  to  pay  the  plaintiff  $72  ibr  voik 
and  labor  done  by  the  phuniiff,  the  same  vtxk 
that  is  mentioned  in  the  declaration  is  not  nffi* 
cient  to  authorixe  a  judgment  for  t.je  plaintiC 
Goldoky  V.  Boberioon^  I  Blaokf.  247. 

202.  A  yerdict  of  a  jury  submitted  to  tbe  coaif, 
for  its  judgment  as  to  tbe  law,  certain  doeaneiti 
and  other  evidence,  oral  and  written,  witboot 
finding  the  focU  eaUbliahed  thereby.  Hel<i«tbit 
it  waa  too  uncertain  and  inaufllcient  fiir  a  jndf* 
ment  to  be  founded  upon  it.  Blank  v.  Foote,  u, 
4  Munf  61. 

903.  The  yerdict  of  a  tenant  againat  bn  c** 
tenant  ahould  be  apecial,  and  deaeribe  tbe  ialef 
eat  to  be  recovered.  Worron  v.  ifaidiair,2  AiL 
141. 

904.  If,  on  the  trial  of  aa  action  on  a  poliey  of 
insurance,  no  objectioB  was  made  to  th^  wast  of 
preliminary  proofs,  but  the  parties  proceeded  oi 
the  merita,  it  ia  proper  to  atate,  in  the  apecial  ff^ 
diet,  that  the  uaual  proo&  were  made  to  the  ia- 
aurer.     Slagkt  v.  Hartokoruo^  I  Jobna.  149. 

905.  A  verdict,  which  finda  generally  for  eitber 

party,  dependent  upon  a  aingle  point  of  law  pR- 
aented  to  the  court,  ia  good,  though  not  atrietlT 
a  apecial  verdict.  M^Miokor  y.  ^taes,  dBaod. 
134. 

906.  A  caae  cannot  be  turned  into  a  apecial  Te^ 
diet  or  bill  of  ezceptiona,  unleaa  there  be  a  ftipiH 
lation  to  this  elEect  at  the  thai.  WooUoff  v.  Comf, 
3  Cow.  358. 

907.  In  a  trial  before  a  justice,  the  jaiy  ">*[ 
render  a  apecial  verdict.  Springer  v.  Baettti  1 
South.  907. 

206.  The  court  will  intend  every  thin^  wbieb 
can  fairly  be  intended,  to  aupport  a  apecial  fe^ 
diet,     ataio  y.  FuUor^  1  Bay,  245. 

200.  The  court  wiU  render  judgment  oa  a  ^ 
cial  verdict,  though  inartifkially  worded.  Ftar  r. 
BUmtkmrd^  2  Yeatea,  543. 

210.  A  apecial  yerdict  may  be  amended  by  mb- 
aent  of  both  parties,  but  not  without  sncli  eonieiit 
WmlkoT  v.  Dewmg^  8  Pick.  590.  . , 

211.  Where  the  partiea  agreed  upon  a  ^ptou 
verdict,  but  it  appeair^d  that  theie  waa  a  iiiiatike| 
aa  to  a  material  fact,  in  framing  tbe  verdict,  tM 
court  ordered  it  to  be  vacated  on  paymeat  cf 
coata.    Jmekoon  v.  Common^  2  Cow.  615. 

« 

Vlt.    Verdict  generaUy. 

919.  Nolbing  but  the  express  consent  of  t^ 
plaintiff  wiU  warrant  the  taking  of  a  verdict  mbs 
absence.    People  v.  Jlfoyor'a  &»i,  1  Wend.  »> 

918.  The  v«xdiet  wiU  not  be  takeaint*^ 
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inal  trittl  while  the  defendant  is  ont  on  bail. 
BtmU  T.  Hurlburty  1  Root,  90. 

214.  The  yerdict  recorded  in  the  conrt  is  the 
only  proper  verdict.  Domiek  v.  Rtickenkadcy  10 
8.  &  R.  84. 

215.  if  an  agreement  of  parties,  that  the  jury 
■hall  deliTer  a  priv^  yerdict,  be  sabstantiallj  per- 
formed, it  is  sufficient.  M  ^Murray  y.  0*AeaL  1 
Call,  246. 

216.  A  yerdict  rendered  and  receiyed  in  the 
presence  of  the  parties  without  obtection,  where 
one  of  the  assistant  judges  had  left  the  bench,  is 
not  illegal.     Wathan  v.  PenAaktTy  3  Bibb,  99. 

217.  A  prisoner  has  a  right  lo  the  presence  of 
the  jury  when  they  deliyer  the  yerdict,  as  he  is 
entitled  to  haye  them  polled,  and  a  verdict  is  not 
final  until  pronounced  and  recorded  in  open 
court.    /{omOiquB  y.  People^  Breese,  109. 

218.  If  the  parties  a^rree  that  the  jury  may  de- 
liver a  sealed  verdict,  tt  does  not  take  away  the 
right  of  either  of  them  to  a  public  verdict,  and 
any  of  the  jurors  may  dissent  from  the  verdict  to 
which  he  had  before  agreed.  Root  v.  Sherwood^ 
6  Johns.  68. 

219.  In  a  capital  case,  an  agreement,  between 
the  counsel  for  the  prisoner  and  the  prosecuting 
officer,  that  the  jury,  if  they  agree,  may  deliver 
their  verdict  to  the  clerk,  is  irregular,  and  a  ver- 
dict delivered  in  court  under  such  an  agreement, 
in  the  absence  of  the  jury,  ought  to  be  set  aside 
for  such  irregularity,  ifomaque  v .  People,  Breese, 
109. 

220.  A  yerdict  returned  on  Sunday  is  void,  and 
a  new  trial  will  be  granted.     Skaie  v.  M*  Combs, 

2  Bay,  232.     Per  Contra,  Huidekoper  v.  Cotton, 

3  WatU,  56.     Van  Riper  y.  Van  Riper,  1  South. 
156. 

221.  Where  a  jury  has  been  empanelled  be- 
fore Sunday  commences,  their  verdict  may  be 
reoeived  on  Sunday.  HogkuUing  v.  Osbom,  15 
Johns.  ]  19.  But  held,  that  the  justice  oonld  not 
enter  judgment  on  the  verdict  on  that  day.  i6. 

222.  A  yerdict  may  be  entered  on  good  counts, 
where  no  evidence  has  been  given  on  those  that 
are  inconsistent.  Deoeamp  y.  DuHUh,  4  Yeates, 
442. 

223.  Where  a  judge  directs  a  jury  to  bring  in 
a  sealed  yerdict,  and  gives  them  permission  to 
separate  after  agreeing  on  the  same,  if  no  obiec- 
tion  is  made  by  the  parties  to  such  direction, 
they  will  be  deemed  to  have  assented  to  it. 
DougUuB  v.  Tousey,  2  Wend.  352. 

221.  Where  there  are  several  issues,  some  con- 
cluding to  the  court,  others  to  the  country,  and 
yerdict  and  a  judgment  are  given,  it  will  be  pre- 
sumed the  issues  were  properly  tried.  Baxter  v. 
Orakamj  5  WatU,  418. 

225.  If  the  verdict  be  such  as  should  have  been 
rendered,  the  record,  stating  that  the  jury  were 
sworn  to  inquire  of  damages,  when  they  should 
have  been  sworn  to  try  the  issue,  will  not  vitiate 
the  verdict.  Caldtoeil  v.  Irvme,  4  J.  J.  Marsh. 
107. 

236.  Where  a  verdict  was  rendered  in  an  action 
of  trover  for  the  plaintiff,  for  a  certain  sum,  or  a 
return  of  the  property,  the  defendant  was  bound 
to  make  hie  choice  within  a  reasonable  time. 
M  Oane  v.  Elders,  2  Rep.  Con.  Ct.  184.  And 
the  plaintiff  haying  got  out  his  execution,  and 
purchased  the  property  at  the  sheriff's  sale,  the 
property  was  returned  to  him  by  the  act  of  law, 
and  nut  by  the  choice  of  the  defendant,  ib. 

227.  Where  a  jury  do  not  return  a  verdict- be- 
fore the  end  of  tne  term,  the  termination  of  the 
eovrt  is  their  discharge.  Shearer  v.  Clay,  1  Lritt. 
260.- 


228.  Where,  in  debt  on  bond  for  the  perform- 
ance of  covenants,  and  notice  of  set-off  by  the 
defendant,  the  jury  were  directed  to  find  for  the 
plaintiff,  and  also  to  certify  the  sum  due  from 
him  to  the  defendant,  held,  that  the  certificate 
was  a  nullity,  and  that  the  plaintiff  might  take 
judgment.  The  proper  course  for  the  defendant 
is  to  bring  the  question  up  by  a  case,  and  he 
will  not  be  allowed  to  set  off  the  plaintiff 's  judg- 
ment against  the  amount  which  the  jury  certified 
to  be  due  him.  H^bum  v.  Hoag,  4  Cow.  57. 
S.  C.  6  ib.  613. 

229.  In  Virginia,  after  a  yerdict  in  felony  has 
been  received  and  read,  it  is  the  duty  of  the  clerk 
to  direct  the  jury  to  hearken  to  their  verdict  as 
the  court  has  recorded  it ;  then  to  repeat  it  to 
them  and  say,  *<  and  so  say  you  all,"  or  words  to 
that  effect ;  nor  is  it  perfected,  until  their  assent 
is  thus  given,  any  one  havinji  a  right  to  retract 
Commontoealth  v.  Gibson,  2  Vir^.  Ciu.  70. 

230.  If  a  verdict  be  found  without  evidence,  or 
upon  insufficient  evidence,  the  proper  course  is 
to  move  for  a  new  trial,  and  except  to  the  opin 
ion  of  the  court  in  granting  or  refusing  the  mo 
tion.    Montgomery  v.  Farrar,  ^  Mis.  189. 

231.  If  a  verdict  be  for  more  than  the  case 
warrants,  the   party  has  the  right  to  remit  the 
surplus  and   thus   cure  the  error;  but  a  mere 
offer  to  remit  is  not  sufficient.     Coldren  v.  MU 
ler,  1  Blackf  296. 

232.  If  a  yerdict  be  so  imperfect  that  judg 
ment  cannot  be  rendered  on  it,  a  venire  facias 
de  novo  may  be  awarded  upon  the  plaintiff's  mo- 
tion, either  on  payment  of  costs  or  not,  in  the 
discretion  of  the  court.  Moore  v.  Read,  1  ib. 
177. 

233.  Exceptions  to  the  verdict  of  a  jury  at  a 
circuit  should  be  made  at  the  circuit,  before  they 
are  brought  to  the  supreme  court.    Rotick  v.  Hn 
lings,  16  Pet.  319. 

2M.  A  yerdict,  in  an  action  in  which  only 
f90  damages  are  claimed,  is  not  to  be  set  aside 
merely  because  the  judge  (he  being  competent 
to  decide  such  cases  without  a  jury)  allowed 
the  case  to  be  tried  by  a  jury,  neither  party 
objecting  thereto.  Casey  v.  Brianit,  1  Stew,  ol 
Port.  51. 

'  235.  After  a  judgment  by  default,  the  jury 
cannot,  in  assessing  the  damages,  find  a  verdict 
for  the  defendant.  Parsons  v.  Cain,  1  Rep. 
Con.  Ct.  196. 

236.  In  civil  actions,  the    defendant  is  not 
entitled  to  a  yerdict  merely  because  the  proof 
admits  of  doubt*    Spencers  v.  Daggett,  2  Verm 
95. 

237.  In  a  Joint  action  of  trespass  itgainst  sev- 
eral, who  plead  jointly,  if  the  jury  sever  the 
damages,  the  plaintiff  may  take  judgment  against 
all  for  the  best  damages.  Rochester  v.  Anderson, 
1  Bibb,  439. 

5238.  Where  money  is  tendered  and  brought 
into  court,  and  the  plaintiff  takes  it  out,  but  pro- 
ceeds for  more ;  and  the  jury  find  the  sum  ten- 
dered insufficient;  their  proper  course  is  to 
return  a  verdict  for  the  whole  sum  due,  without 
regard  to  the  sum  deposited  with  the  clerk,  which 
latter  sum  the  court  will  deduct,  and  render 
judgment  for  the  residue.  Dresser  y.  WHJurlee, 
0  CTreenl.  111. 

289.  The  verdict  of  a  former  jnry,  that  has 
been  set  aside,  is  not  evidence.  Ridgdey  v. 
Spencer,  2  Binn.  70. 

240.  A  yerdict  without  judgment  cannot  be 
given  in  evidence.    Donaldson  r .  Jude,  2  Bibb, 

See  JvROHS. 
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VISITATION  AND  SEARCH. 

1.  Ships  of  war  have,  in  time  of  peace,  the 
right  to  approach  other  venela  to  ascertain  their 
real  character,  although,  in  time  of  peace,  the 
right  of  Tisitation  and  search  does  not  exist.  Tke 
Marianna  Flora,  11  Wheat.  1. 

2.  The  right  to  visit  and  detain  for  search  is 
a  belligerent  right,  but  it  mast  be  conducted  with 
as  much  regard  to  the  rights  and  safety  of  the 
vessel  detained  as  is  consistent  with  a  borough 
examination  of  her  character  and  voyage.  J%e 
Anna  Maria,  2  Wheat.  327. 

3.  Visitation  and  search  is  strictly  a  bellige- 
rent right.  American  ships,  however,  offending 
against  our  laws,  and  foreign  ships,  in  lilce  man- 
ner, offending  within  our  jurisdiction,  may  after- 
wards be  pursued  and  seized,  and  rifbtfully 
brought  into  our  ports  for  adjudication ;  out  tlie 
party,  in  such  case,  seizes  at  his  peril.  If  he 
establish  the  forfeiture,  be  is  justified.  If  he  fail, 
he  must  make  full  compensation  in  damages. 
Tke  Marianna  Flora,  11  Wheat.  1. 

4.  The  right  of  visitation  and  search  does  not 
exist  in  time  of  peace.  A  vessel  engaged  in  the 
slave  trade,  even  if  prohibited  by  the  laws  of  the 
country  to  which  it  belongs,  cannot,  for  that 
cause  alone,  be  seized  on  the  high  seas,  and 
brought  in  for  adjudication,  in  time  of  peace,  in 
the  courts  of  another  country.  But  if  the  laws 
of  that  other  country  be  violated,  or  the  proceed- 
ing be  authorized  by  treaty,  the  act  of  capture  is 
not,  in  that  case,  unlawnil.  The  Antelope,  10 
Wheat.  67. 

5.  A  belligerent  has  a  right  to  detain  for  ex- 
amination every  vessel,  not  a  national  vessel, 
that  he  meets  on  the  ocean ;  and  the  injury 
casually  resulting  to  the  vessel  detained  is  dam' 
num  absque  injuria.    Tke  Eleanor,  2  Wheat.  345. 

6.  A  commander  of  a  belligerent,  detaining  a 
vessel  for  search,  is  not  bound  to  put  on  board 
of  her  a  prize  crew  and  officer,  although  he  may, 
by  the  modern  usage  of  war,  enforce  the  pres- 
ence of  her  principal  officers  with  the  papers  on 
his  own  quarter-deck,  for  examination.  i6. 


VOTERS  AND  ELECTIONS. 

1.  In  an  indictment  under  the  statute  of  Maine 
of  1821,  c.  15,  §  8,  and  of  March  31,  1831 ,  against 
one  of  the  wardens  of  the  city  of  Portland,  for 
receiving  at  a  general  election  the  vote  of  a  per- 
son whose  name  was  not  borne  on  the  list  of 
voters,  it  was  held  to  be  necessary  to  allege  that 
the  act  so  done  and  committed  was  *'  unreason- 
able, corrupt,  or  wilfully  oppressive."  State  v. 
SmaU,  ]  Fairf.  109. 

2.  Under  the  New  Hampshire  statute  of  June 
24, 1814,  imposing  a  penalty  for  double  balloting, 
if,  at  a  balloting  for  a  state  representative,  a  check 
list  be  not  used,  the  person  who  puts  in  more 
than  one  vote,  at  one  and  the  same  balloting, 
incurs  no  penalty.  Morrill  v.  Haynes,  2  N.  Hamp. 
246. 

3.  Under  the  constitution  of  Vermont,  printed 
votes  may  be  legally  received  for  governor, 
lieutenant-governor,  treasurer,  and  councillors. 
Temple  v.  Mead,  4  Verm.  535. 

4.  Inhabitants  of  unincorporated  plantations  in 
Massachusetts  are  not  entitled  to  vote  for  govern- 
or and  lieutenant-governor.  Opinians  of  tke 
Judges,  3  Mass.  568. 

6.  A  citizen  \Wfing,  in  right  of  bis  wife,  a  fhie- 


hold  of  the  annual  income  of  three  pounds,  if 
qualified,  as  respects  property,  to  vote  in  the 
choice  of  governor,  senators,  and  representatives. 
Windkam  v.  Portland,  4  ib.  384,  387. 

6.  One  who  had  bona  fide  received,  on  the 
morning  of  the  election,  ^200  in  advance  of  his 
yearly  salary,  was  holden  to  possess  the  pecuniar 
ry  qiialification  ^formerly)  required  by  the  con- 
stitution to  entitle  a  citizen  to  vote.  Bridge  v. 
Uneoln,  14  ib.  367. 

7.  A  person  having  a  right  to  vote  for  state 
officers  in  any  town,  even  where  a  year's  resi- 
dence is  necessary  to  qualify  him  as  such  voter, 
does  not  lose  that  right  by  a  temporary  absence, 
although,  during  his  absence,  he  may  have  voted 
in  another  town.    Lincoln  v.  Hapgood,  11  ib.  350. 

8.  An  action  lies  against  selectmen  for  refusing 
to  receive  the  vote  of  a  qualified  voter,  although 
not  chargeable  with  malice.  Kilham  v.  Ward,  2 
ib.  236.  Lincoln  v.  Hapgood,  11. ib.  350.  Gard^ 
ner  v.  fVard,  2  ib.  244,  note,  Capen  v.  Foster, 
12  Pick.  485,  487. 

9.  It  is  a  requisite  qualification,  for  an  elector 
of  a  representative  in  Congress,  that  he  shall 
have  resided  or  had  his  home  in  the  town  where 
he  votes,  for  the  space  of  one  year  next  preceding 
the  election.     Williams  v.  WkUing,\l  Mass. 42l 

10.  A  residence  at  college,  or  any  other  insti- 
tution, for  the  purpose  of  instruction,  for  a  suf- 
ficient length  of  time,  will  give  a  right  of  votii^ 
in  the  town  where  such  institution  exists,  if  the 
student  have  no  other  fixed  place  of  residence, 
notwithstanding  it  may  be  his  expectation  to 
change  such  residence.  Putnam  v.  Johnson,  10 
ib.  488. 

11.  Persons  who  have  the  requisite  qualificap 
tions  as  to  age  and  residence,  but  who  have  been 
for  two  entire  years  exempted  from  taxation  by 
town  assessors,  not  being  exempted  by  law  from 
taxation,  are  not  entitled  to  vote  for  governor, 
lieutenant-governor,  senators,  and  representa- 
tives, under  the  third  article  of  amendment  to 
the  constitution.  Opinion  of  tke  Judges,  11  Pick. 
538. 

12.  The  provision  in  the  Massachusetts  stst- 
utes  of  1821,  c.  110,  and  1822,  c.  104,  requiring 
that,  previous  to  an  election,  the  qualifications 
of  voters  shall  be  proved,  and  their  names  be 
placed  on  an  alphabetical  list  or  register,  is  not 
to  be  regarded  as  prescribing  a  qualification  in 
addition  to  those  which,  by  the  constitution,  en- 
title a  citizen  to  vote,  but  only  as  a  reasonable 
regulation  of  th^  mode  of  exercising  the  riffht  of 
voting,  which  it  was  competent  for  we  legiuature 
to  make.     Capen  v.  Foster,  12  ib.  485. 

13.  Voters  may  use  printed  votes  at  the  elec- 
tion of  representatives  to  the  general  court.  Hen- 
skaw  V.  Foster,  9  ib.  312.* 

14.  Ratable  polls  of  aliens  mav  constitution- 
ally be  included  in  estimating  the  number  of 
ratable  polls,  to  determine  the  number  of  repre- 
sentatives any  town  may  be  entitled  to  elect. 
Opinion  of  tke  Justices  of  th^  S.  J.  C.  7  Mass.  583. 

15.  Where  a  person,  who  had  been  a  member 
of  a  voluntary  religious  society,  demanded  per- 
mission to  vote  at  a  meeting  of  the  first  parish 
in  the  town  where  he  dwelt,  and  produced  to  the 
presiding  officer  a  certificate  of  the  clerk  of  the 
voluntary  society  that  he  had  ceased  to  be  a 
member  thereof,  it  was  held,  that  he  was  entitled 
to  vote  at  the  parish  meeting,  (being  otherwise 
qualified  to  vote,)  and  that  an  action  lay  against 
the  presiding  •  fficer  for  refusing  to  receive  his 
vote.     OeJces  v.  HiU,  10  Pick.  333. 

16.  The  being  assessed  in  the  last  parish  tax 
to  the  amount  required  by  the   Massachoeetti 
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statute  of  1786,  e.  10|  le  the  onlj  evidence  of  a 
right  to  vote  in  a  parish  meeting.  Sparrow  t. 
Wood,  16  Mass.  457. 

17.  The  right  which  a  town  has  to  send  lepre- 
sentatiyes  to  the  general  court,  is  corporate ;  if, 
therefore,  a  town,  by  a  legal  corporate  act,  vote 
not  to  send  a  representative,  none  can  be  legally 
chosen  by  a  minority  dissenting  from  that  vote. 
Opinion  of  the  Justices,  7  ib.  523, 15  ib.  537. 

18.  If  the  person,  chosen  by  a  town  as  a  rep- 
resentative to  the  general  court,  is  elected  a 
member  of  the  executive  council,  the  town  will 
have  a  right  to  make  a  new  choice  to  fill  the  va- 
cancy.     Opinion  of  the  Jusiieesj  2  Tick,  &17. 

19.  The  inhabitants  of  a  territory  owned  by 
the  United  States,  and  l^ing  within  this  com- 
monwealth,  but  over  which  the  courts  of  this 
commonwealth  have  no  jurisdiction,  cannot  exer- 
cise any  civil  or  political  privileges  under  the  laws 
of  the  commonwealth,  because  they  are  not  in- 
terested in  any  elections  made  within  the  state,  nor 
held  to  pay  any  taxes  imposed  by  its  authority, 
nor  bound  by  any  of  its  laws.  Commonwealth  v. 
Clary,  8  Mass.  72. 

20.  In  Connecticut,  to  qualify  a  person  to 
vote  in  town  meeting,  he  must  actually  own  a 
freehold  estate  to  the  amount  of  $9,  as  rated  in 
the  common  lists,  and  it  is  not  sufiicient  that  he 
18  only  rated  for  it  by  having  it  put  into  his  list. 
State  V.  Woodruff,  2  Day,  504. 

21.  In  New  York,  an  action  will  not  lie  against 
inspectors  of  elections.  Cor  refusing  the  vote  of  a 
person  legally  qualified  to  vote,  without  proving 
malice  express  or  implied.  Jenkins  v.  Waldron, 
II  Johns.  114. 

22.  If  the  votes  of  a  town  are  improperly  ex< 
eluded  by  the  county  board  of  canvassers,  and 
thereby  a  person  is  declared  elected  sheriff,  who 
did  not  receive  an  actual  majority  of  the  votes, 
who  takes  the  oath  of  oflice,  and  acts  as  sheriff, 
he  may  be  ousted  from  the  office  on  an  informa- 
tion in  the  nature  of  a  quo  warranto,  filed  ex  re- 
lalione  the  one  had  the  actual  majority.  People 
V.  Van  Slyck,  4  Cow.  297. 

23.  The  act  for  regulating  elections,  passed 
April  17,  1822,  does  not  require  that  one  of  the 
town  inspectors  should  be  appointed  to  preside 
at  elections.  All  the  inspectors  have  equal 
powers,  t^.  One  of  the  town  inspectors  must  be 
appointed  by  the  majority  of  those  who  preside, 
to  deliver  the  statement  of  the  town  vote  to  the 
county  clerk,  and  attend  the  county  board  of 
canvassers  as  a  member ;  but  such  appointment 
need  not  be  in  writing,  ib.  And  the  certificate 
of  appointment,  if  in  writing,  is  good  evidence, 
though  not  signed  by  a  majority  of  the  town  in- 
spectors till  afler  the  town  poll  is  closed ;  and 
though  the  inspector  appointed  be  one  of  the 
majority  who  sign  the  certificate,  ib, 

24.  On  an  issue  to  try  whether  Henry  F.  Yate^ 
was  elected  county  clerk,  held,  that  votes  for  H. 
F.  Yates  were  allowable,  if,  under  all  the  circum- 
stances, the  jury  should  believe  that  they  were 
intended  by  the  voters  for  Henry  F.  Yates ;  and 

«  the  voter  who  cast  an  abbreviated  vote  is  com- 

Eitent  to  prove  that  he  ibtended  his  vote  for 
enry  F.  Yates.  People  v.  Ferguson,  8  Cow. 
102.  A  certificate  of  town  inspectors  was,  that 
S12  votes  were  given  for  Y  for  the  office  of  county 
clerk,  30  votes  for  D.  and  116  for  F.,  each  for  the 
same  office.  Held,  that  D.'s  and  F.'s  votes  were 
well  certified  for  them  as  a  candidate  for  the  office 
of  county  clerl^,  and  should  be  allowed,  ib. 

25.  The  seats  of  directors  of  an  insurance 
company,  elected  by  a  vote  upon  the  stock  be- 
longing to  the  company,  will  be  vacated,  and 


those  having  a  majoritv  of  the  votes  upon  the 
outstanding  stock  be  dfeclared  directors.  Des- 
daity's  case,  1  Wend.  98. 

^.  In  Pennsylvania,  where  there  is  a  doubt 
as  to  the  validity  of  an  election,  quo  warranto, 
not  mandamus,  is  the  proper  form  of  bringing  the 
question  before  the  court.  CommonweaWi  v. 
County  Commissioners t  5  Rawle,  75. 

27.  In  an  issue  on  the  legality  of  an  election, 
evidence  may  be  given  of  conversations  prior  to 
the  election,  if  connected  with  such  election. 
Commonwealth  v.  Woelper,  3  S.  &  R.  29. 

28.  To  entitle  a  citisten,  otherwise  qualified  to 
vote,  in  Pennsylvania,  for  president  and  vice 
president,  he  must  have  paid,  within  two  years 
next  preceding  the  election,  a  state  or  county 
tax,  assessed  on  himself  individually,  at  least  six 
months  prior  to  such  election.  Catlin  v.  Smith, 
2  S.  &  R.  267. 

29.  An  alien,  under  the  Pennsylvania  law, 
who  had  resided  at  Pittsburg  one  year  next  pre- 
ceding the  election  for  borough  officers,  and  paid 
a  borough  tax  within  that  time,  is  entitled  to 
vote  at  such  election.  Stewart  v.  Foster,  2  Binn. 
110. 

30.  A  person  who  resisted,  by  threats,  a  de- 
mand made  upon  his  father  by  the  judges  of  an 
election  to  answer  certain  questions  which  the 
judges  had  no  right  to  propose,  was  held  not  lia- 
ble to  an  indictment  under  the  17th  section  of  the 
Pennsylvania  election  law  against  threatening 
persons  in  the  discharge  of  their  doty.  Comtaon' 
wealth  V.  Gibbs,  4  Dall.  253. 

31.  Under  the  act  of  15th  February,  1799,  the 
inspector  has  no  right  to  exact  an  oath  that  a 
votpr  did  not  join  the  British,  or  was  not  attainted 
of  treason.  To  constitute  intimidation,  under 
the  17th  section  of  the  election  law,  by  threats, 
menaces,  Slc.,  there  must  be  a  design  to  inter- 
rupt the  election.  Respublica  v.  Oibbs,  3  Yeates,  - 
429. 

32.  Under  the  law  of  February  15,  1799,  the 
prosecutor  is  allowec^  to  be  a  witness,  though  en- 
titled to  a  moiety  of  the  fine,  on  executing  a 
release  to  the  defendant.  Respublica  v.  Ray, 
ib.  65. 

33.  A  disorder  arising  at  a  ward  election  for 
assessors  and  inspectors  of  the  general  election, 
the  constable  of  tne  ward,  and  the  persons  claim- 
ing to  be  chosen,  adjourned  the  election  to  a 
neighboring  house.  The  electors  remained  at 
the  usual  place,  and  held  an  election  without 
calling  in  the  overseers  of  the  poor,  as  the  act  of 
assemhly  directs.  It  was  held,  that  both  elec- 
tions were  void,  and  that  assessors  were  properly 
appointed  by  the  county  commissioners ;  also, 
that  the  return  of  the  constable  is  not  conclu- 
sive.    Commonwealth  v.  County  Commissionsrs, 

5  Rawle,  75. 

34.  A  negro  or  mulatto  cannot  vote  at  a  gen- 
eral election,  in  Pennsylvania.    Hobbs  v.  Fogg, 

6  Watts,  553. 

35.  In  an  action  under  the  election  act  of  Ne*' 
Jersey,  the  state  of  demand  must  set  out  ois- 
tinctly  for  what  purpose  the  election  was  hfeld. 
Anonymous,  2  Penn.  516. 

36.  The  supreme  court  has  a  right  to  examine 
into  the  proceedings  of  an  election  held  under  an 
act  of  assembly,  and,  in  case  they  are  illegal,  to 
declare  the  election  void.  State  v.  Justices  of 
Middlesex,  Coxe,  244. 

37.  There  is  no  appeal  from  the  decision  of 
the  managers  of  elections,  in  South  Carolina;  a 
mandamus  will,  therefore,  not  lie  to  compel  them 
to  declare  a  candidate  elected.  Grier  v.  Shackle 
ford,  Const.  Rep.  642. 
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38.  Where  eighteen  manageri  of  elections 
were  appointed  by  the  legislature  of  South  Caro- 
lina, in  the  district  of  (Georgetown,  and  two  of 
them  refused  to  be  qualified,  one  was  dead,  and 
one  was  disqualified  by  being  a  candidate,  eight 
of  the  remaining  fourteen  properl?  formed  a 
IXArd  to  determine  on  the  validity  of  a  contested 
election  of  a  sherifl^,  a  majoritr  of  the  manaffers 
qualified  to  serve  being  all  tnat  is  required  by 
the  act  of  the  legislature.  StatB  v.  Hvggins, 
Harper,  139. 

39.  Though  a  court  of  law  has  not  the  power 
of  enforcing  an  election,  it  can  inquire  if  an 
election  has  been  made  or  not,  and  determine 
according  to  the  result  of  that  investigation. 
HiU  V.  HUl,  4  M'Cord,  277. 

40.  In  Alabama,  in  an  action  for  the  penalty 
for  voting  without  le^  qualifications,  the  list  of 
votes  taken  as  required  by  statute  is  the  best 
evidence  to  show  who  voted;  and  unless  such 
list  be  shown  to  be  lost  or  destroyed,  secondary 
evidence  is  not  admissible.  Olwe  v.  O'Riley^ 
Minor,  410. 

41.  The  right  to  give  a  casting  vote  is  not  ex- 
pressly delegated  to  a  sheriff  in  Alabama,  while 
presiding  at  an  election  of  sheriff,  and  it  cannot 
be  implied  ;  so  that,  in  case  of  a  tie,  there  will  be 
no  election.     8iaU  v.  Adanu,  2  Stew.  331. 

42.  The  original  election  returns  are  admissi- 
ble, as  evidence  of  the  number  of  votes  given, 
although  they  have  been  exposed  and  somewhat 
altered;  their  fairness  and  alteration,  however, 
are  to  be  lefl  to  a  jury  to  determine,  ib. 

43.  In  Alabama,  it  is  provided  by  statute,  that 


the  ballot  of  a  voter  sfaall  be  taken  by  a  manner 
of  the  election,  and  deposited  tn  the  oox  by  hun, 
and  that  the  name  of  the  voter  shall,  at  the  same 
time,  be  entered  on  a  list  of  persons  voting.  In 
an  action  against  a  person,  for  voting  without 
qualifications,  held,  that  the  act  of  voting  is  not 
completed  until  the  vote  is  deposited  in  the  box ; 
and  that  the  entry  of  the  name  upon  the  list  is 
not  the  vote,  but  the  only  legal  evidence  of  the 
voting,  to  prove  which  the  list  must  be  produced, 
or  by  parol  evidence,  after  showing  its  loss  ot 
destruction.  Blaekwell  v.  Tkompmm,  2  Stew.  St 
Port.  348. 

44.  The  journal  of  the  house  certified  the  elec- 
tion of  S.  M. ;  that  of  the  senate,  the  election  of 
L.  M.,  by  the  legislature  of  Ohio,  to  the  office  of 
associate  justice.  No  correction  was  made,  and 
the  election  was  not  certified  to  the  governor,  and 
no  commission  issued.  L.  M.  was  regularly  in- 
stated in  office.  Held,  that  this  was  ille^l,  and 
that  L.  M.,  upon  the  state  of  the  case,  could  not 
be  inducted  into  office,  nor  could  parol  evidence 
be  admitted  to  show  that  L.  M.  was  the  person 
really  elected.     State  v.  Mnffit,  5  Ham.  358. 

45.  Under  the  Ohio  statute  of  1831,  a  countj 
recorder  could  not  be  chosen  to  fill  an  antici- 
pated  vacancy,  by  the  expiration  of  the  incum- 
bent's term.  *  State  v.  Constable^  7  Ham.  (Part 
1st,)  7.  The  commencement  and  expiration  of 
his  term  is  the  day  of  the  unnual  state  election 
in  October,  on  which  day  the  election  must  be 
had.  ih. 

See  Waosr. 
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1.  All  wagers  upon  matters  in  which  the  par- 
ties have  no  interest  beyond  what  is  created  by 
the  wagers  themselves  are  void  contracts.  HoU 
V.  Hodge,  6  N.  Hamp.  104. 

2.  In  Vermont,  the  law  will  not  enforce  the 
payment  of  a  wager.  CoUamer  v.  Day,  2  Verm.  144. 

3.  A  wager  contrary  to  the  principles  of  sound 
policy  is  void,  equally  as  if  it  contravened  a  posi- 
tive law.  Bunn  v.  RiUer,  4  Johns.  426.  Mount 
V.  WMte,  7  ib.  434. 

4.  An  action  on  a  wager  is  maintainable  at 
common  law,  although  tBe  parties  may  have  no 
other  interest  in  the  subject-matter  of  the  wager 
than  what  is  created  by  the  wager  itself.  Bunn 
V.  RiUer,  4  ib.  426. 

5.  In  an  action  under  the  New  York  statute 
of  session  25,  c.  44,  to  recover  money  deposited 
with  a  stakeholder  on  a  bet  upon  a  horse-race,  it 
is  no  defence  that  the  defendant  paid  over  the 
money  to  the  winner,  without  notice  even.  5tm- 
tnons  V.  Borland^  10  ib.  468. 

6.  An  action  to  recover  back  a  wager,  laid  on 
the  event  of  a  horse-race,  is  to  be  brought  in  the 
form  prescribed  by  the  New  York  act  to  prevent 
•*  excessive  and  deceitful  gaming."  Haywood  v. 
Sheldon,  13  ib.  88. 

7.  Where  the  plaintiff,  in  his  declaration, 
stated  that  the  action  had  accrued  to  him  **  ac- 
cording to  the  form,  and  as  is  prescribed  by  the 
secona  and  third  sections  of  the  act  to  prevent 
excessive  and  deceitful  gaming,"  it  was  held. 


I  that  he  mi^ht  be  permitted  to  show  a  cause  of 
action  arising  under  the  act  to  prevent  horse* 
racinsN  ib, 

8.  The  action  is  properly  brought  by  the  per- 
son who  made  the  bet,  though  he  acted  as  the 
agent  or  depository  of  other  persons,  ib. 

9.  A  wager  upon  the  event  of  an  election,  the 
parties  being  voters,  and  one  of  them  having 
already  voted  at  the  election,  is  void,  as  the  foun- 
dation of  an  action,  being  contrary  to  sound 
policy,  inasmuch  as  it  may  involve  an  inquiir 
into  the  validity  of  the  election,  and  has  a  tend- 
ency to  corrupt,  being  a  bias  on  the  mind  of  an 
elector.  Bunn  v.  BVUr,  4  ib.  426.  Whether  an 
action  lies  against  the  stakeholder,  in  snch  case, 
to  recover  the  party  *s  own  deposit  —  ^luere.  ib. 

10.  An  action  will  not  lie  for  the  recovery  of 
a  bet  made  after  an  election,  and  previous  to  the 
result  being  known,  on  the  number  of  votes 
which  a  candidate  for  a  public  office  has  received 
beyond  those  given  to  his  competitor.  Brush  v. 
Keeler,  5  Wend.  250. 

11.  Wagers,  unless  founded  on  immoral^  inde- 
cent, or  illegal  transactions,  are  valid,  and  may 
be  recovered,  if  fairly  won.  Morgan  v.  Richards^ 
1  Browne,  171. 

12.  A  wager  deposited  with  a  stakeholder  of  a 
race  may  be  recovered  from  the  stakeholder,  by 
the  Pennsylvania  act,  though  it  is  a  forfeit  mt 
not  running.  M* Mister  v.  GoUoAea,  3  Pennsyl. 
468.    Avp  V.  Coryell,  ib.  494. 

13.  Ir  Uie  stakeholder  pays  over  the  stake  bona 
fide,  he  is  protected  by  §  4  of  the  act.  ib» 

14.  .A  wager  that  Bonaparte  would  be/em«ved 
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CT  escape  from  St.  Helena  within  a  certain  time, 
was  held  not  to  be  recoverable,  in  Pennsylvania. 
Phillips  T.  IveSf  1  Rawle,  36. 

15.  Wagera  laid  on  the  result  of  an  election 
axe  void.     SmyiA  v.  Jii* Masters,  2  Browne,  182. 

16.  Money  betted  on  an  election,  in  Pennsylva- 
nia, and  deposited  with  a  stakeholder,  may  be 
recovered  of  him,  if  he  pays  it  over  to  the  win- 
ner after  notice  not  to  do  so.  M*Misier  v. 
Hoffman,  16  S.  <&  R.  147. 

17.  A  wager  on  the  election  of  a  sheriff,  made 
between  persons  resident  in  the  oonnty,  and 
voters  at  the  election,  is  against  sound  policy, 
and  ought  not  to  be  sanctioned  by  a  court  of 
justice.   Wroth  v.  Johnson,  4  Har.  d&  M'Hen.  284. 

18.  In  an  action  for  a  wager  on  the  election  of 
a  sheriff,  in  Maryland,  the  court  will  not  intend 
that  the  plaintin  and  defendant  were  residents 
of  the  county  and  voters  at  the  election,  if  it  is 
not  so  stated  in  the  declaration.  t6. 

19.  Wagers  are  not  illegal  per  se,  HaskeU  v. 
ffootan,  1  rf .  &  M.  180. 

20.  A  bet  of  tfGOy  on  a  horse-race,  is  illegal  and  , 
void,  in  South  Carolina,  by  the  9th  statute  of 
Anne,  c.  14,  made  of  force  in  that  state,  ib. 

21.  The  sUtute  of  9  Anne,  c.  14,  is  made  of 
force  in  South  Carolina,  and  under  it  a  bet  over 
JSIO,  lost  on  a  horse-race  and  paid  by  the  loser, 
may  be  recovered  back  within  three  months. 
Mtchison  v.  Gm,  4  M'Cord,  211. 

23  A  note  given  in  South  Carolina,  as  a  stake 
in  a  bet  on  a  race-horse,  was  void  by  statute ;  but 
when  voluntary  payment  of  the  note  was  made 
by  delivering  a  horse,  and  assigning  sundry  debts 
due  to  the  maker  of  the  note^  an  action  of  debt 
under  the  9th  of  Anne,  c.  14,  will  not  lie.  WheU 
Ueh  V.  Bobo,  Harper,  421. 

23.  A  wager  being  illegal  and  void,  an  action 
eannot  be  maintained  against  the  stakeholder,  for 
the  sum  deposited,  by  Uie  party  to  whom  it  was 
to  be  forfeited.     Corley  v.  Berry,  1  Bailey,  593. 

24.  A  wa^r  upon  the  result  of  an  election  of 
president  of  the  United  States,  laid  by  two  citi- 
sens  who  had  already  voted  for  members  of  the 
state  legislature,  but  before  the  choice  of  elect- 
ors, was  held  to  be  illegal  and  void.  Laval  v. 
Myers,  ib.  486. 

25.  The  North  Carolina  act  of  1800,  against 
horse-racing,  requires  that  the  contract  for  the 
race  shall  not  be  written  on  one  day  and  signed 
the  neit  or  a  subsequent  day.  Broton  v.  Brady, 
1  Law  Rep.  89.     Cotton  v.  Beasely,  ib.  239. 

26.  A  party  to  a  wager  cannot  be  compelled  to 
testify  in  an  action  qui  tarn  to  recover  the  pen- 
alty for  betting.  Anderson  v.  SUUe^  7  Ham. 
(Part  2d,)  251. 


WAGER  OF  LAW. 

1.  Where  a  wager  is  lost,  and  the  money  or 
piroperty  has  been  fairly  paid  or  delivered,  the 
court  will  not  help  the  loser.  M^CuUum  v. 
Gourlay,  8  Johns.  147. 

2.  Wager  of  law,  if  it  ever  had  a  legal  exist- 
ence in  the  United  States,  is  now  completely 
abolished.     Childress  v.  Emory^  8  Wheat.  642. 


WASTE. 

1.  An  action  of  waste  lies  against  a  tenant  in 
dower.     Crocker  v.  Foz,  1  Root,  323. 

2.  The  claimant  in  dower  may  have  a  rule 
■gainst  the  heir  to  stay  waste  m  cutting  and 


carrying  off  wood  from  the  premises  in  which 
dower  is  demanded.  Harker  v.  Christy,  2  South. 
717. 

3.  By  the  Massachusetts  statute  of  1783,  c.  40, 
§  3,  a  tenant  in  dower,  committing  waste,  forfeits 
the  place  wasted,  and  only  single  damages.  Padel' 
ford  V.  Padelford,  7  Pick.  152.  To  cut  oak  trees 
for  necessary  fuel  is  not  waste ;  but  it  is  waste 
to  cut  and  sell  timber-trees  in  exchange  for  fire- 
wood. H,  It  is  not  waste,  in  a  tenant  in  dower, 
to  out  timber  on  one  parcel  of  land  to  make  re- 
pairs on  another,  although  the  reversion  of  the 
two  parcels  be  in  two  di&rent  persons,  ib. 

4.  A  lessee  for  years  cannot  maintain  an  action 
for  waste.  McLaughlin  v.  Long,  5  Har.  db  J. 
113. 

5.  A  tenant  for  life  is  without  impeachment 
for  waste.    Moore  v.  Ellsworth,  3  Conn.  483. 

6.  A  lessee  for  life  or  years,  without  special 
covenants,  is  responsible  to  his  lessor  for  all  in- 
juries, amounting  to  waste,  done  to  the  premises 
during  his  term,  by  whomsoever  those  injuries 
may  have  been-  done,  with  the  exception  of  the 
acts  of  God,  public  enemies,  and  the  acts  of  the 
lessor  himself.  White  v.  Wagner,  4  Har.  4k  J. 
373. 

7.  A  tenant  for  life  is  answerable  for  waste 
committed  by  a  trespasser.  Fay  v.  Brewer,  3 
Pick.  ]^3. 

8.  The  statute  of  Gloucester,  ^6  Edward  1,  o. 
5,)  giving  an  action  of  waste  against  tenant  for 
\\fe,  for  the  recoverv  of  the  place  wasted,  and 
treble  damaffee,'has  been  adopted  in  Massachu- 
setts, though  modified  in  respect  to  tenant  in 
dower.     aackeU  v.  Sackett,  8  Pick.  309. 

9.  In  waste,  against  a  tenant  for  life  or  years, 
it  is  not  necessary  to  recite  or  refer  to  the  statute 
giving  the  action,  in  the  summons  or  declaration. 
Carris  v.  Jngalls,  12  Wend.  70. 

10.  If  a  tenant  for  life  or  years  commit  waste, 
he  forfeits  the  place  wasted  and  treble  damages ; 
and  yet,  if  by  the  terms  of  his  lease  it  appears 
that  additions  and  improvements  were  to  be 
msde  by  the  lessee,  no  action  of  waste  could  be 
sustained,  although  he  make  such  alterations  as, 
at  common  law,  would  have  been  waste.  Hasty 
V.  Wheeler,  3  Fairf.  434. 

11.  It  is  not  waste  for  a  tenant  for  life  to  cut 
down  timber-trees  fbr  the  purpose  of  making 
necessary  repairs  on  the  estate,  and  to  sell  them, 
and  purchase  boards  with  the  proceeds  for  such 
repairs,  provided  this  be  proved  to  be  the  most 
economical  mode  of  making  the  repairs.  Loomis 
V.  Wilbur,  5  Mason,  13. 

12.  An  action  on  the  case,  in  the  nature  of 
waste,  will  lie  for  waste  committed  by  a  tenant 
for  years.  White  v.  Wagner,  4  Har.  d^  J.  373. 
And,  it  seems,  it  will  lie  for  permissive  waste, 
and  that  it  is  not  necessary  to  declare  as  for  per 
missive  waste,  ib, 

13.  A  tenant  by  the  curtesy  is  liable  for  waste. 
Rose  V.  Hays,  1  Koot,  244. 

14.  An  action  of  waste  does  not  lie  by  the  heir 
against  the  assignee  of  the  tenant  by  the  curtesy, 
but  only  against  the  tenant  himself.  Bates  y. 
Sckaeder,  13  Johns.  260. 

15.  If  the  lessee  or  his  assigns  cut  down  wood 
in  such  a  manner  as  to  injure  the  inheritance,  it 
is  waste,  and  the  lessee  is  liable  to  an  action  for 
a  breach  of  the  covenant  against  waste.  Jackson 
V.  Brownson,  7  ib.  237.  And  if  the  lease  contain 
a  clause  of  reentry  for  a  breach  of  the  covenants 
and  conditions  in  the  lease,  the  lessor  may  main* 
tain  ejectment,  ib, 

16.  Where  wild  and  uncultivated  land,  wholly 
covered  with  wood  and  timber,  is  leased,  the 
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eonititato  pirt  of  raeb  refireehmento,  lad  appew 
to  hft^e  operated  upon  any  juror  to  far  as  to  im- 
pair his  reasoning  powers,  inflame  his  passions, 
or  have  an  improper  influenee  upon  his  opinions, 
the  verdict  would  probably  be  set  aside.  PuriM- 
ton  ▼.  HumpkreySy  6  Greenl.  379. 

75.  Where  jurors  go  out  of  their  room,  and  eat 
and  drink,  and  converse  with  bystanders,  dtc, 
their  verdict  will  be  set  aside.  Dtrnund  v.  Goto- 
em,  2  South.  687. 

76.  A  verdict  will  be  set  aside,  if  the  jury  have 
separated  aAer  the  case  was  committed  to  them, 
and  before  they  had  agreed,  and  sflerwa^ds  re- 
turn their  verdict.    Letter  v.  Stanley,  3  Day,  287. 

77.  A  separation  of  the  jury,  afler  agreeing  upon 
a  verdict,  but  before  returnmg  it,  will  not  vitiate 
the  verdict.    Brawn  v.  M*Connel,  1  Bibb,  265. 

78-  If,  before  a  verdict  be  agreed  on,  one  of  the 
jury  separate  from  his  fellows  by  mistake,  and 
afterwards  rejoin  them,  and  the  verdict  is  found, 
it  is  in  the  discretion  of  the  court  to  allow  the 
verdict  to  stand.   BarriU  v.  PkiUips,  1  Gallis.  360. 

79.  Where  a  jury  left  their  room  forcibly,  and 
against  the  will  of  the  constable,  and  refusing,  a 
part  of  them,  to  return  until  seized  by  the  officer, 
their  verdict  was  set  aside  for  misconduct  of  the 
jury.     Shepherd  v.  Baylor,  2  South.  827. 

80.  After  the  jury,  in  a  justice's  court,  bad 
retired,  they  sent  for  the  justice,  and  asked  if 
thev  could  add  any  thing  to  the  charge  of  the 
plaintiff,  and  he  answered  *^  no,"  nothing  further 
oeing  said.  This  is  not  an  irregularity  for  which 
the  verdict  will  be  set  aside.  Thayer  y.  Van 
VUet,  5  Johns.  105. 

81 .  A  verdict  is  never  set  aside  for  a  juror's 
misbehavior  towards  the  court,  unless  it  is  preju- 
dicial to  one  or  other  of  the  parties.  Crane  v. 
Ssyrs,  1  Halst.  110. 

&.  Where  the  defendant  had  no  defence,  the 
court  refused  to  set  aside  a  verdict,  though  one 
of  the  48  special  jurors  was  incorrectly  named. 
Sparks  v.  Plankinkom,  4  Teates,  384. 

83.  In  ascertaining  the  amount  of  damages,  if 
each  iuror  set  down  such  sum  as  he  thinks  fit, 
and  the  aggregate  be  divided  by  12,  in  order  to 
arrive  at  a  reasonable  measure,  and  without 
binding  themselves  to  abide  by  the  result,  the 
verdict  is  good.    Dana  v.  Tuekir,  4  Johns.  487. 

84.  Mere  matter  of  evidence  against  a  juror, 
on  a  challenge  to  the  favor,  is  no  cause  for  set- 
ting aside  a  verdict,  unless  it  appear  that  he  was, 
in  fact,  influenced  by  the  cause  alleged.  Cain 
V.  Ingham,  7  Cow.  478. 

85.  The  affidavit  of  a  juryman  cannot  be  re- 
ceived to  prove  his  misconduct  and  set  aside  the 
verdict.     WULing  v.  Swasey,  1  Browne,  123. 

86.  A  verdict  will  not  be  set  aside  for  irregu- 
larity, where  the  jury  have  separated  after  agree- 
ing to  a  sealed  verdict,  and,  on  coming  into 
court,  one  of  the  jurors  dissents  to  it,  who  subse- 
quently, on  the  jury  being  sent  out  again,  agrees 
to  the  verdict  originally  rendered.  Douglaes  v. 
Toueey,  2  Wend.  352. 

87.  If  one  of  the  jurors,  when  the  verdict 
agreed  on  is  about  to  be  delivered,  express  his 
dissent  to  it,  it  is  no  verdict.  Perry  v.  Maye,  2 
Bailey,  354. 

88.  Where  a  verdict  is  reported,  if  any  of  the 
Jury  dissent,  it  is  error  to  enter  the  verdict.  Ad- 
kins  V.  Blake,  2  J.  J.  Marsh.  40. 

89.  If  a  jury  agree  upon  a  verdict  during  the 
adjournment  of  the  court,  and  are  thereupon  per- 
mitted to  separate,  and  afterwards,  on  their  com- 
mg  into  courts  one  of  them  dissents,  the  verdict 
eannot  be  recorded.  Lawrence  v.  Steams,  11 
Pick.  501 


90.  A  verdict  will  not  be  set  aside  on  tlie  affi- 
davit of  a  juror,  some  time  after  the  jury  bave 
been  dismissed,  that  he  did  not  agree  to  the  ver 
diet,  aark  v.  Read,  2  South.  486. 
>  91.  After  the  verdict  is  received,  the  jury  may 
be  examined  by  the  poll,  and  then  either  of  the 
jurors  may  disagree  to  the  verdict.  BlaeUey  v. 
Sheldon,  7  Johns.  32. 

92.  It  funiishes  no  legal  ground  for  disturbing 
a  verdict,  that  one  of  the  jury  has  been  tampered 
with,  unless  the  act  complained  of  be  done  by  one 
of  the  parties,  or  his  agent,  or  by  his  consent  and 
arrangement.  Bishop  v.  Williamson,  2  Fairf.  495. 
Nor  Uiat  one  of  the  jury  misunderstood  the  in- 
structions of  the  judge,  ih. 

93.  Where,  after  sealing  of  a  verdict,  a  juror 
requested  the  foreman  to  ask  leave  of  the  court  to 
have  it  reconsidered,  and  he  agreed  so  to  do,  but 
did  not,  and  the  verdict  was  assented  to  in  the 
usual  form  in  open  court,  a  new  trial  was  refused. 
Cheney  ▼.  Holgate,  Brayt.  171. 

(d.)    Weight  of  Evidence,    Excessive  Damages, 

94.  A  verdict  must  be  most  clearly  and  mani- 
festly against  evidence  to  justify  the  court  in  set- 
ting it  aside,  in  an  action  on  the  case,  for  a  false 
representation.     Culver  v.  Avery,  7  Wend.  380. 

95.  A  verdict  will  not  be  set  aside  as  against  the 
weight  of  evidence,  where  the  defence  is  usury 
and  there  is  doubt  in  the  case,  although  the  court 
are  of  opinion  that  the  jury  would  have  been 
warranted  in  finding  a  diTOrent  verdict.  Race  v. 
WelUng,  5  Wend.  595. 

96.  A  verdict  contrary  to  evidence  will  be  set 
aside,  though  given  on  a  special  collateral  plea. 
Duane  v.  Jficereken,  4  Yeates,  437. 

97.  A  verdict  will  not  be  set  aside,  as  against 
evidence,  where  there  is  evidence  on  both  sides, 
unless  it  is  manifest  that  the  jury  must  have 
mistaken  or  abused  their  trust.  Baker  v.  Briggs^ 
8  Pick.  122. 

98.  Where  there  has  been  evidence  on  both 
sides,  which  the  jury  have  considered — ftuere 
whether  the  court  will  set  aside  the  verdict  as 
being  against  the  weight  of  evidence.  Williams 
V.  GUman,  3  Greenl.  276. 

99.  A  verdict  ought  not  to  be  set  aside  by  the 
appellate  court,  where  it  depends  upon  circum- 
stantial evidence  and  the  weight  of  it,  especially 
where  the  court  who  tried  the  cause  did  not 
think  proper  to  disturb  it  Commonwealth  v.  Ben- 
nk,  2  Virg.  Cas.  235. 

100.  Where  a  controversy  consists  chiefly  of 
questions  of  fact,  the  objections  to  a  verdict  must 
be  very  cogent  to  induce  a  court  to  grant  a  new 
trial.     U,  States  v.  Duval,  Gilpin,  356. 

101.  In  cases  of  tort,  the  court  will  not  set 
aside  a  verdict,  on  the  ground  of  excessive  dam- 
ages, unless,  from  their  magnitude  compared 
with  the  circumstances  of  the  case,  it  be  mani- 
fest that  the  jury  acted  intemperately,  or  were 
influenced  by  passion,  prejudice,  partiality,  or 
corruption.     Thompson  v.  Mussey,  3  Greenl.  304. 

102.  The  court  have  a  right  to  set  aside  a  ver- 
dict where  the  damages  are  extravagant,  but 
will  be  guided  by  their  discretion.  Sowuner  y. 
WiU,  4  S.  &  R.  19. 

103.  In  an  action  of  debt  on  a  note  for  $60,  in 
which  $60  damages  is  claimed  for  detention  of 
the  amount,  a  verdict  for  $65  43,  invalid. 
V.  Smith,  Litt.  Sel.  Cas.  122. 


(e.)    Other  Cases, 

104.  A  verdict  will  be  set  aside,  nnl 
pronounced  by  the  jury  in  court. 
Depuy^  1  Pens.  166. 
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106.  The  coart  will  not  set  aside  a  Terdict,  if 
■obatantial  joatice  is  done,  unless,  by  the  rules  of 
Uw,  they  sre  obliged  to  do  it.  Miuer  r.  Ttdeatt^ 
2  Root,  115. 

106.  A  Terdict  will  be  sustained  if  the  thing 
ibr  which  it  is  be  comprised  in,  and  form  a  part 
of,  the  thing  demanded.  M'Fadden  v.  Haley.  2 
Bay,  457. 

107.  A  verdict  finding  the  evidence,  but  not 
the  facts,  is  defective.  Clark  ▼.  Halberstadt^  1 
Miles,  96. 

108.  A  verdict  will  not  be  set  aside  because 
there  was  erroneous  matter  in  the  charge,  unless 
the  jury  were  likely  to  have  been  misled  there- 
by.    Brackett  v.  WaU,  6  Verm.  411. 

109.  A  verdict  for  the  defendant,  found  under 
a  writ  of  inquiry,  will  be  set  aside.  RtidesiU  v. 
Lesesne^  2  Rep.  Con.  Ct.  58. 

110.  The  court  will  not  set  aside  a  verdict 
where  the  question  is  properly  submitted  to  a 
jury,  although  the  verdict  may  not  be  such  as 
the  court  would  have  given.  Baker  v.  Richard' 
Mm,  1  Cow.  77. 

111.  'Where  a  verdict  is  set  aside  as  to  one 
issue,  it  must  be  set  aside  in  toto.  Gardner  v. 
Vidal,  6  Rand.  106. 

112.  A  verdict  will  never  be  set  aside  merely 
to  give  a  party  an  opportunity  to  impeach  a  wit- 
ness sworn  at  the  trial.  Bun  v.  Uoyt,  3  Johns. 
S55. 

113.  The  court  will  always  set  aside  the  ver- 
dict where  it  is  affainst  law :  it  will  always  re- 
spect the  right  or  the  jury  to  decide  upon  facts. 
Walker  v.  Smith,  1  Wash.  C.  C.  202. 

114.  'Where,  in  assumpsit,  the  defendant 
pleaded  a  tender,  and  paid  money  into  court 
under  it,  and  the  jury,  notwithstanding,  found 
for  the  defendant,  the  verdict  was  set  aside,  as 
being  against  the  recorded  admission  of  the  de- 
fendant.    Wightman  v.  Clapp,  2  Cow.  517. 

115.  Where,  in  an  action  on  a  policy  of  insur- 
ance, three  juries  succsssively  returned  verdict 
for  a  total  loss,  when  the  evidence  showed  the 
loss  not  to  amount  to  50  per  cent,  of  the  value 
of  property,  the  third  verdict  was  set  aside,  as 
against  law.  Bryant  v.  Commonwealth  In9.  Co. 
13  Pick.  543. 

116.  Held,  in  New  Tork,  that  a  verdict  will 
not  be  set  aside  for  a  variance  in  the  amount  of 
the  note  declared  on,  between  the  declaration 
served  and  the  circuit  roll,  unless  the  defendant 
alleges  surprise,  or  that  he  was  prevented  by  the 
error  fVom  making  due  preparations  for  his  de- 
fence.   Kimball  v.  Huntington,  7  Wend.  472. 

117.  Where  the  evidence  on  which  a  plaintiff 
rests  is  not  sufficient  to  entitle  him  to  a  recov- 
ery, and  a  nonsuit  is  denied,  a  verdict  will  not 
be  set  aside  for  such  cause,  if  subsequently,  in 
the  progress  of  the  trial,  the  defendant  supplies 
the  necessary  proof.  Jackson  v.  Leggett,  7 
Wend.  377. 

118.  In  trespass  to  the  plaintiiF's  close,  con- 
taining 28|  acres,  the  defendant  pleaded  soil  and 
freehold  generally,  on  which  issue  was  joined. 
Beth  parties  claimed  under  the  same  grantor,  the 
deed  to  the  plaintiff  being  first  executed,  but  the 
deed  to  the  latter  first  ^recorded.  The  plaintiff 
had  enclosed  three  acres  with  a  fence,  and  occu- 
pied it  prior  to  the  conveyance  to  the  defendant, 
but  had  no  actual  possession  of  the  remainder  of 
the  lot,  nor  had  the  defendant  notice  of  the  prior 
conveyance.  The  jury  having  returned  a  gen- 
eral verdict  for  the  plaintiff,  the  title  to  the  wnole 
lot  (shou)d  judgment  have  been  rendered  on  the 
veruict)  would  be  confirmed  to  the  plaintiff 
where  he  ha4  no  legal  title  to  but  three  acres. 


The  court  thereupon  set  the  verdict  aside,  to  ^ive 
the  parties  an  opportunity  to  make  the  pleadrags 
conformable  to  the  truth  and  justice  of  the  case. 
Lombard  v.  Brackett,  3  Fairf.  39. 

119.  If  the  fact  to  be  found  by  a  jury  consists 
of  distinct  integral  parts,  some  of  law  and  some 
of  fact,  which  must  exist  and  be  proved  before 
such  mixed  fact  can  be  said  to  be  legally  estab- 
lished, a  verdict  finding  the  fact,  without  the 
evidence  of  such  legal  prerequisites,  would  be  a 
verdict  against  law,  and  should  be  set  aside  as 
often  as  returned.  Bryant  v.  Commonwealth  int. 
Co.  13  Pick.  543. 

120.  Where  there  are  a  7iumber  of  counts  in  a 
declaration,  one  good  and  one  bad,  a  general 
verdict  shall  be  applied  to  the  good  count.  Tay- 
lor V.  Sturgingger,  2  Rep.  Con.  Ct.  367.  Bishop 
V.  Hamilton^  J.  J.  Marsh.  548.  ^eal  v.  Lewis,  2 
Bay,  204.  Wilson  v:  Emerson,  ib.  439.  Poole  v. 
State,  Const.  Rep.  494.  But  see  Jfdson  v.  Ford^ 
5  Ham.  576. 

121.  In  an  action  of  covenant,  a  general  ver- 
dict cannot  be  sustained,  where  any  one  of  the 
breaches  assigned  in  the  declaration  is  substan- 
tially defective.  Talbot  v.  Hemdon,  4  J.  J.  Marsh. 
553. 

122.  In  Connecticut,  where  there  are  several 
counts  in  a  declaration,  somo  of  which  are  good 
and  others  bad,  and  the  plaintiff  obtains  a  general 
verdict,  with  entire  damages,  it  will  be  presumed 
that  the  verdict  was  given,  and  the  damages  as- 
sessed, upon  the  pood  counts  only.  WAcott  v. 
Coleman,  2  Conn.  324. 

123.  Where  the  verdict  is  general,  and  one  of 
the  counts  is  good,  the  judgment  will  not  be  ar- 
rested in  South  Carolina.  But  on  a  motion  in 
arrest  of  judgment,  the  court  may,  in  its  discre- 
tion, order  a  new  trial.  Pratt  v.  Thomas,  2  Hill, 
S.  C.  655. 

124.  By  the  Kentuckv  act,  1  Dig.  255,  a  gener- 
al verdict*  upon  several  counts  is  good,  though 
some  of  the  counts  are  defective.  Condrew  v. 
Gardner,  1  J.  J.  Marsh.  589. 

125.  In  detinue  for  different  articles,  verdict 
for  plaintiff  as  to  some,  silence  as  to  the  residue, 
is  equal  to  a  verdict  for  the  defendant  as  to  the, 
articles  not  noticed,  and  a  bar  to  a  future  action.* 
Talbot  V.  Talbot,  2  ib.  3. 

126.  It  will  be  no  cause  for  setting  aside  a 
verdict,  that  two  defendants,  in  a  proper  action  of 
tort,  joined  in  pleading  the  general  issue,  and  the 
jury  found  one  guilty  and  the  other  not  guilty. 

Wright  V.  Cooper,  1  Tyler,  425. 

127.  A  verdict  in  assault  and  battery,  **  We,  of 
the  jury,  find  against  the  defendants,  S.  and  T., 
f500  in  damages,  and  find  the  other  defendants 
not  guilty,"  will  warrant  a  judgment  against  S. 
and  T.     Singleton  v.  Sodusky,  7  J.  J.  Marsh.  341. 

128.  If  two  persons  be  jointly  indicted  and 
tried  for  an  offence,  and  the  jury  ame  upon  a 
verdict  as  to  one,  but  not  as  to  the  other,  the  ver- 
dict will  be  received  as  to  the  one.  Common- 
toealth  V.  Wood,  12  Mass.  313. 

129.  A  verdict,  acquitting  one  of  two  defend- 
ants indicted  jointly  for  a  misdemeanor,  and 
directing  him  to  pay  costs,  and  convicting  the 
other,  is  erroneous.  Searight  v.  Commonwealth^ 
13  S.  &  R.  301. 

130.  A  verdict  against  one  only,  in  an  action 
of  trespass  against  three  persons,  (the  names  of 
the  others  bemg  stricken  from  the  proceedings,) 
will  not  be  set  aside  as  against  law.  Chanet  v. 
Parker,  1  Rep.  Con.  Ct.  ^. 

131.  If  the  jury,  in  an  indictment  for  a  misde- 
meanor, instead  of  finding  the  defendants  guilty 
and  assessing  the  fine,  merely  say,  **'We  fine  the 
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constitute  pirt  of  lucli  refirethments,  and  appear 
to  have  operated  upon  any  juror  to  far  as  to  im- 
pair hia  reaaoning  powers,  inflame  his  passions, 
or  have  an  improper  influence  upon  his  opinions, 
the  verdict  would  probably  be  set  aside.  PuriM- 
ttm  V.  Humphreys,  6  Greenl.  379. 

75.  Where  jurors  go  out  of  their  room,  and  eat 
and  drink,  and  converse  with  bystanders,  d^c, 
their  verdict  will  be  set  aside.  Dmmund  v.  Goto- 
S1I,  2  South.  687. 

76.  A  verdict  will  be  set  aside,  if  the  jury  have 
separated  aAer  the  case  was  committed  to  them, 
and  before  they  had  agreed,  and  afterwards  re- 
turn their  verdict.    Lestv  v.  Stanley,  3  Day,  287. 

77.  A  separation  of  the  jury,  after  agreeing  upon 
a  verdict,  but  before  returning  it,  wUl  not  vitiate 
the  verdict.    Brawn  v.  M*Conn«l,  1  Bibb,  265. 

78.  If,  before  a  verdict  be  agreed  on,  one  of  the 
jury  separate  from  his  fellows  by  mistake,  and 
afterwards  rejoin  them,  and  the  verdict  is  found, 
it  is  in  the  discretion  of  the  court  to  allow  the 
verdict  to  stand.   Barrill  v.  PkiUips,  I  Gallis.  360. 

79.  Where  a  jury  left  their  room  forcibly,  and 
against  the  will  of  the  constable,  and  refusing,  a 
part  of  tbem,  to  return  until  seized  by  the  officer, 
their  verdict  was  set  aside  for  misconduct  of  the 
jury.     Shepherd  v.  Baylor,  2  South.  827. 

80.  After  the  jury,  in  a  justice's  court,  had 
retired,  they  sent  for  the  justice,  and  asked  if 
thev  could  add  any  thinf  to  the  charge  of  the 
plaintiff,  and  he  answerea  **  no,*'  nothing  further 
being  said.  This  is  not  an  irregularity  for  which 
the  verdict  will  be  set  aside.  Thayer  v.  Van 
Vleet,  5  Johns.  105. 

81 .  A  verdict  is  never  set  aside  for  a  juror's 
misbehavior  towards  the  court,  unless  it  is  preju- 
dicial to  one  or  other  of  the  parties.  Crane  v. 
Sayre,  1  Halst.  110. 

82.  Where  the  defendant  bad  no  defence,  the 
court  refused  to  set  aside  a  verdict,  though  one 
of  the  48  special  jurors  was  incorrectly  named. 
Sparks  v.  Plankinhom,  4  Teates,  384. 

83.  In  ascertaining  Uie  amount  of  damages,  if 
each  juror  set  down  such  sum  as  be  thinks  fit, 
and  the  aggregate  be  divided  by  12,  in  order  to 
arrive  at  a  reasonable  measure,  and  without 
binding  themselves  to  abide  by  the  result,  the 
verdict  is  good.     Dana  v.  Tuckir,  4  Johns.  487. 

84.  Mere  matter  of  evidence  against  a  juror, 
on  a  challenge  to  the  favor,  is  no  cause  for  set- 
ting aside  a  verdict,  unless  it  appear  that  he  was, 
in  fact,  influenced  by  the  cause  alleged.  Cain 
y.  Ingham,  7  Cow.  478. 

85.  The  affidavit  of  a  jurjrman  cannot  be  re- 
ceived to  prove  his  misconduct  and  set  aside  the 
verdict.     Willing  v.  Swasey^  1  Browne,  123. 

86.  A  verdict  will  not  be  set  aside  for  irregu- 
larity, where  the  jury  have  separated  after  agree- 
ing to  a  sealed  verdict,  and,  on  coming  into 
court,  one  of  the  jurors  dissents  to  it,  who  subse- 
quently, on  the  jury  being  sent  out  again,  agrees 
to  the  verdict  originally  rendered.  Douglass  v. 
Tifusey,  2  Wend.  353. 

87.  If  one  of  the  jurors,  when  the  verdict 
a^^eed  on  is  about  to  be  delivered,  express  his 
dissent  to  it,  it  is  no  verdict  Perry  v.  Mays,  2 
Bailey,  354. 

88.  Where  a  verdict  is  reported,  if  any  of  the 
Jury  dissent,  it  is  error  to  enter  the  verdict.  M- 
kins  V.  Blake,  2  J.  J.  Marsh.  40. 

89.  If  a  jury  agree  upon  a  verdict  during  the 
adjournment  of  the  court,  and  are  thereupon  per- 
mitted to  separate,  and  afterwards,  on  their  com- 
ing into  courts  one  of  them  dissents,  the  verdict 
eannot  be  recorded.  Lawrencs  v.  Steams,  11 
Pick.  501 


90.  A  verdict  will  not  be  ael  ande  on  the  affi- 
davit of  a  juror,  some  time  after  the  jnrr  bava 
been  dismissed,  that  be  did  not  agree  to  the  yer 
diet.  Clark  v.  Rtad,  2  South.  486. 
•  91.  After  the  verdict  is  received,  the  jury  may 
be  examined  by  the  poll,  and  then  either  of  the 
jurors  may  disagree  to  the  verdict.  BlackUy  y. 
Sheldon,  7  Johns.  32. 

92.  It  furnishes  no  legal  ground  for  disturbing 
a  verdiet,  that  one  of  the  jury  baa  been  tampered 
with,  unless  the  act  complained  of  be  done  by  one 
of  the  parties,  or  his  agent,  or  by  his  consent  and 
arrangement.  Bishop  v.  Williamson,  2  Fairf.  495. 
Nor  that  one  of  the  jury  misunderstood  the  in- 
structions of  the  judge,  ib. 

93.  Where,  after  sealing  of  a  verdict,  a  juror 
requested  the  foreman  to  ask  leave  of  the  court  to 
have  it  reconsidered,  and  he  agreed  so  to  do,  but 
did  not,  and  the  verdict  was  assented  to  in  the 
usual  form  in  open  court,  a  new  trial  was  refused. 
Cheney  y.  Hclgate,  Brayt.  171. 

( d.)    Weight  of  Evidence,     Excessive  Damages. 

94.  A  verdict  must  be  most  clearly  and  mani- 
festly against  evidence  to  justify  the  court  in  set^ 
ting  it  aside,  in  an  action  on  the  ease,  for  a  false 
representation.     Culver  v.  Avery,  7  Wend.  380. 

95.  A  verdict  will  not  be  set  aside  as  against  the 
weight  of  evidence,  where  the  defence  is  usury 
and  there  is  doubt  in  the  case,  although  the  court 
are  of  opinion  that  the  jury  would  have  been 
warranted  in  finding  a  different  verdict.  Rice  v. 
WeUing,  5  Wend.  595. 

96.  A  verdict  contrary  to  evidence  will  be  set 
aside,  though  given  on  a  special  collateral  plea. 
Duane  v.  Jfieereken,  4  Yeates,  437. 

97.  A  verdict  will  not  be  set  aside,  as  against 
evidence,  where  there  is  evidence  on  both  sides, 
unless  it  is  manifest  that  the  jury  must  have 
mistaken  or  abused  their  trust.  Baker  y.  Briggs^ 
8  Pick.  122. 

98.  Where  there  has  been  evidence  on  both 


sides,  which  the  jur^  have  considered — q 
whether  the  court  will  set  aside  the  verdict  as 
being  against  the  weight  of  evidence.  WilUawu 
y.  Oilman,  3  Greenl.  276. 

99.  A  verdict  ought  not  to  be  set  aside  by  the 
appellate  court,  where  it  depends  upon  circum- 
stantial evidence  and  the  weight  of  it,  especially 
where  the  court  who  tried  the  cause  did  not 
think  proper  to  disturb  it.  CommomoeaUh  v.  Bern' 
nk,  2  Virg.  Cas.  235. 

100.  where  a  controversy  consists  chiefly  of 
questions  of  fact,  the  objections  to  a  verdict  must 
be  very  cogent  to  induce  a  court  to  grant  a  new 
trial.     U.  States  v.  Duval,  Gilpin,  356. 

101.  In  cases  of  tort,  the  court  will  not  set 
aside  a  verdict,  on  the  ground  of  excessive  dam- 
ans, unless,  from  their  magnitude  compared 
With  the  circumstances  of  the  case,  it  be  mani- 
fest that  the  jury  acted  intemperately,  or  were 
influenced  by  passion,  prejudice,  partiality,  or 
corruption.     Thompson  v.  Mussey,  3  Greenl.  304. 

102.  The  court  have  a  right  to  set  aside  a  ver- 
dict where  the  damans  are  extravagant,  but 
will  be  guided  by  their  discretion.  Sommur  v. 
WiU,  4  8.  &  R.  19. 

103.  In  an  action  of  debt  on  a  note  for  $60,  in 
which  $60  damages  is  claimed  for  detention  of 
the  amount,  a  verdict  for  $65  43,  invalid.  Lear 
V.  Smith,  Litt.  Sel.  Cas.  122. 

(e.)    Other  Cases, 

104.  A  verdict  will  be  set  aside,  unless  openly 
pronounced  by  the  jury  in  court.  Johnsam  t. 
Defuy,  1  PenB.  165. 


VERDICT. 


631 


106.  The  conrt  will  not  set  aside  a  verdict,  if 
•abfltantial  jastice  is  done,  anleas,  by  the  rules  of 
law,  they  are  obliged  to  do  it.  Milter  v.  Taleott, 
2  Root,  115. 

106.  A  verdict  will  be  sustained  if  the  thing 
for  which  it  is  be  comprised  in,  and  form  a  part 
of,  the  thing  demanded.  M*Fadden  v.  Haley ^  2 
Bay,  457. 

107.  A  verdict  finding  the  evidence,  but  not 
the  facts,  is  defective.  Clark  v.  Halberstadtf  1 
Miles,  96. 

108.  A  verdict  will  not  be  set  aside  because 
there  was  erroneous  matter  in  the  charge,  unless 
the  jury  were  likely  to  have  been  misled  there- 
by.    Braekett  v.  Waity  6  Verm.  411. 

109.  A  verdict  for  the  defendant,  found  under 
a  writ  of  inquiry,  will  be  set  aside.  RudesiU  v. 
Lesesne,  2  Rep.  Con.  Ct.  58. 

110.  The  court  will  not  set  aside  a  verdict 
where  the  question  is  properly  submitted  to  a 
jury,  although  the  verdict  may  not  be  such  as 
the  court  would  have  given.  Baker  v.  Richard- 
son, 1  Cow.  77. 

111.  Where  a  verdict  is  set  aside  as  to  one 
issue,  it  must  be  set  aside  in  toto,  Gardner  v. 
Vidal,  6  Rand.  106. 

112.  A  verdict  will  never  be  set  aside  merely 
to  give  a  party  an  opportunity  to  impeach  a  wit- 
ness sworn  at  the  trial.  Bun  v.  Hoyt,  3  Johns. 
255. 

113.  The  court  will  always  set  aside  the  ver- 
dict where  it  is  against  law :  it  will  always  re- 
spect the  right  of  the  jury  to  decide  upon  facts. 
Walker  v.  Smith,  1  Wash.  C.  C.  202. 

114.  Where,  in  assumpsit,  the  defendant 
pleaded  a  tender,  and  paid  money  into  court 
under  it,  and  the  jury,  notwithstanding,  found 
for  the  defendant,  the  verdict  was  set  aside,  as 
being  against  the  recorded  admission  of  the  de- 
fendant.    Wightman  v.  Clapp,  2  Cow.  517. 

115.  Where,  in  an  action  on  a  policy  of  insur- 
ance, three  juries  successively  returned  verdict 
for  a  total  loss,  when  the  evidence  showed  the 
loss  not  to  amount  to  50  per  cent,  of  the  value 
of  property,  the  third  verdict  was  set  aside,  as 
against  law.  Bryant  v.  CommontoetUth  Ins.  Co, 
13  Pick.  543. 

116.  Held,  in  New  York,  that  a  verdict  will 
not  be  set  aside  for  a  variance  in  the  amount  of 
the  note  declared  on,  between  the  declaration 
served  and  the  circuit  roll,  unless  the  defendant 
alleges  surprise,  or  that  he  was  prevented  by  the 
error  from  making  due  preparations  for  his  de- 
fence.   Kimball  v.  Huntington,  7  Wend.  472. 

117.  Where  the  evidence  on  which  a  plaintiff 
rests  is  not  sufficient  to  entitle  him  to  a  recov- 
ery, and  a  nonsuit  is  denied,  a  verdict  will  not 
be  set  aside  for  such  cause,  if  subsequently,  in 
the  progress  of  the  trial,  the  defendant  supplies 
the  necessary  proof.  Jackson  v.  Leggett,  7 
Wend.  377. 

118.  In  trespass  to  the  plaintiff's  close,  con- 
taining 28|  acres,  the  defendant  pleaded  soil  and 
freehold  generally,  on  which  issue  was  joined. 
Both  parties  claimed  under  the  same  grantor,  the 
deed  to  the  plaintiff  being  first  executed,  but  the 
deed  to  the  latter  first  -recorded.  The  plaintiff 
had  enclosed  three  acres  with  a  fisnce,  and  occu- 
pied it  prior  to  the  conveyance  to  the  defendant, 
but  had  no  actual  possession  of  the  remainder  of 
the  lot,  nor  had  the  defendant  notice  of  the  prior 
conveyance.  The  jury  having  returned  a  gen* 
eral  verdict  for  the  plaintiff,  the  title  to  the  wnole 
lot  (should  judgment  have  been  rendered  on  the 
verdict)  woulo  be  confirmed  to  the  plaintiff 
where  he  ha4  no  legal  title  to  but  three  acres. 


The  court  thereupon  set  the  verdict  aside,  to  ^ive 
the  parties  an  opportunity  to  make  the  pleadings 
conformable  to  the  truth  and  justice  of  the  case. 
Lombard  v.  Braekett,  3  Fairf  39. 

119.  If  the  fact  to  be  found  by  a  jury  consists 
of  distinct  integral  parts,  some  of  law  and  some 
of  fact,  which  must  exist  and  be  proved  before 
such  mixed  fact  can  be  said  to  be  legally  estab- 
lished, a  verdict  finding  the  fact,  without  the 
evidence  of  such  legal  prerequisites,  would  be  a 
verdict  against  law,  and  should  be  set  aside  as 
often  as  returned.  Bryant  v.  ComTnonweaUh  Ins, 
Co,  13  Pick.  543. 

120.  Where  there  are  a  7iumber  of  counts  in  a 
declaration,  one  good  and  one  bad,  a  general 
verdict  shall  be  applied  to  the  good  count.  Tay- 
lor v.  Sturgingger,  2  Rep.  Con.  Ct.  367.  Bishop 
V.  Hamilton^  J.  J.  Marsh.  548.  AVa£  v.  Lewis,  9 
Bay,  204.  Wilson  v;  Emerson,  ib.  439.  Poole  v. 
State,  Const.  Rep.  494.  But  see  Jfelson  v.  Ford, 
5  Ham.  576. 

121.  In  an  action  of  covenant,  a  general  ver- 
dict cannot  be  sustained,  where  any  one  of  the 
breaches  assigned  in  the  declaration  is  substan- 
tially defective.  Talbot  v.  Hemdon,  4  J.  J.  Marsh. 
553. 

122.  In  Connecticut,  where  th&re  are  several 
counts  in  a  declaration,  some  of  which  are  good 
and  others  bad,  and  the  plaintiff  obtains  a  general 
verdict,  with  entire  damages,  it  will  be  presumed 
that  the  verdict  was  given,  and  the  damages  as- 
sessed, upon  the  good  counts  only.  WSeott  v. 
Coleman,  2  Conn.  324. 

123.  Where  the  verdict  is  general,  and  one  of 
the  counts  is  good,  the  judgment  will  not  be  ar- 
rested in  South  Carolina.  But  on  a  motion  in 
arrest  of  judgment,  the  court  may,  in  its  discre- 
tion, order  a  new  trial.  Pratt  v.  Thomas,  2  Hill, 
S.  C.  655.  , 

124.  By  the  Kentuckv  act,  1  Dig.  255,  a  gener^ 
al  verdict*  upon  several  counts  is  good,  though 
some  of  the  counts  are  defective.  Condrew  v. 
Gardner,  1  J.  J.  Marsh.  589. 

125.  In  detinue  for  different  articles,  verdict 
for  plaintiff  as  to  some,  silence  as  to  the  residue, 
is  equal  to  a  verdict  for  the  defendant  as  to  the^ 
articles  not  noticed,  and  a  bar  to  a  future  action. 
Talbot  V.  Talbot,  2  ib.  3. 

126.  It  will  be  no  cause  for  setting  aside  a 
verdict,  that  two  defendants,  in  a  proper  action  of 
tort,  joined  in  pleading  the  general  issue,  and  the 
jury  found  one  guilty  and  the  other  not  guilty. 

Wright  V.  Cooper,  1  Tyler,  425. 

127.  A  verdict  in  assault  and  battery, «« We,  of 
the  jury,  find  against  the  defendants,  S.  and  T., 
(500  in  damans,  and  find  the  other  defendants 
not  guilty,"  will  warrant  a  judgment  against  S. 
and  T.     Singleton  v.  Sodusky,  7  J.  J.  Marsh.  341. 

128.  If  two  persons  be  jointly  indicted  and 
tried  fer  an  offence,  and  the  jury  agree  upon  a 
verdict  as  to  one,  but  not  as  to  the  other,  the  ver- 
dict will  be  received  as  to  the  one.  Common' 
wealth  V.  Wood^  12  Mass.  313. 

129.  A  verdict,  acquitting  one  of  two  defend- 
ants indicted  jointly  for  a  misdemeanor,  and 
directing  him  to  pay  costs,  and  convicting  the 
other,  is  erroneous.  Sebright  v.  CommonweaHth^ 
13  S.  db  R.  301. 

130.  A  verdict  against  one  only,  in  an  action 
of  trespass  against  three  persons,  (the  names  of 
the  others  bemg  stricken  from  the  proceedings,) 
will  not  be  set  aside  as  against  law.  Chanet  v. 
Parker,  1  Rep.  Con.  Ct.  333. 

131.  If  the  jury,  in  an  indictment  for  a  misde- 
meanor, instead  of  finding  the  defendants  guilty 
and  assessing  the  fine,  merely  say,  **  We  fine  the 
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defendanU  AlO  each,"  the  Terdiei  will  not  au- 
thorize a  judgment  against  the  partiea  charged. 
Wynn  y.  Stole,  1  Blackf.  28. 

132.  A  verdict  for  more  damages  than  are 
claimed  by  the  party  in  his  declaration,  or  set-off, 
is  merely  a  defect  in  form,  for  which  a  judgment 
will  not  be  set  aside.  Wilson,  t.  LamunUh^  3 
Johns.  433. 

133.  In  debt  on  the  4th  section  of  the  act 
for  the  prevention  of  frauds,  ^1  R.  L.  76,)  the  jury 
found  generally  for  the  plaintiff,  and  judgment 
was  perfected.  Held,  that  the  verdict  was  not 
void,  and,  if  voidable,  the  party  should  brinff  a 
writ  of  error,  and  cannot  try  it  on  motion.  War- 
Iter  V.  Tooker^  3  Cow.  386. 

134.  In  Connecticut,  it  is  held  not  to  vitiate  a 
verdict,  that  the  jury  have  mistaken  the  law  or 
the  evidence.     WUter  v.  Brewster^  Kirby,  422. 

135.  A  verdict  for  the  plaintiff  in  ejectment, 
but  giving  coats  to  the  de&ndant,  is  bad.  JllUn 
V.  Flock^  2  Pennsyl.  159. 

136.  After  an  award  in  favor  of  the  defendants 
in  a  former  ejectment,  the  jury  cannot,  on  a 
second  action,  brought  within  the  statutory  time, 
^ve  a  verdict  in  favor  of  the  plaintiff  on  condi- 
tion that  he  pay  the  defendant  a  certain  sum  for 
improvements  made  since  the  award.  CsUms  v. 
Rush,  7  S.  d:  R.  147. 

137.  A  verdict  on  a  feigned  issue  in  ejectment, 
■entdown  from  the  orphans'  court  in  Pennsylva- 
nia, where  no  declaration  or  description  of  the 
land  was  filed,  was  held  erroneous.  WdUacs  v. 
Elder,  5  S.  &  R.  143. 

III.    ff^at  Defects  are  cured  by  a  Verdict;  Effect 
of  Verdict  generally. 

138.  The  power  of  a  verdict  to  cure  formal  de- 
fects in  pleading  should  be  liberally  applied. 
Bank  of  Utica  v.  Smedes,  3  Cow.  662. 

139.  A  verdict  cures  all  defective  avenneats. 
Goodloe  V.  PottSf  Cooke,  399. 

140.  A  verdict  in  a  criminal  case  cures  an  in- 
formal issue,  if  it  be  certain  to  a  common  intent. 
State  V.  Smith,  Peck,  165. 

141.  After  a  case  has  ^one  to  a  jury,  a  party 
cannot  object,  after  verdict,  that  issue  was  not 
joined.     Taylor  v.  Stockdale,  3  M'Cord,  302. 

142.  The  defective  allegation  of  a  right  or  title 
is  aided  by  verdict.  Richardson  v.  Tumpiks  Co* 
6  Verm.  496. 

143.  A  verdict  will  aid  the  imperfect  statement 
of  a  good  cause  of  action.  Stanley  v.  Bril,  Mart. 
&.  Yerg.  222. 

144.  Omission  to  aver  "  possession,"  in  a  dec- 
laration for  trespass  to  the  personalty,  if  neces- 
sary, is  cured  by  verdict.  Daniel  v.  HoUaskd,  4 
J.  J.  Marsh.  18. 

145.  In  declaration  against  a  sheriff  for  not 
levying  on  property  turned  out,  want  of  particu- 
larity m  the  description  and  value  of  such  prop- 
erty is  cured  by  verdict.  Wetherheo  v.  Foster,  5 
Verm.  136. 

146.  The  plaintiff,  in  his  declaration  on  a  policy 
of  insurance,  alleged  that  his  store  was  consumed 
by  fire,  &>c.  Held,  that,  though  this  was  not  a 
technical  averment  that  he  was  the  owner,  yet  it 
was  sufficient  after  verdict.  Lane  v.  Maine  M. 
F.  Ins.  Co.  3  Fairf.  44.  So  the  omission  to  allege 
a  value  in  the  declaration  would  be  cured  by  ver- 
dict, ib. 

147.  If  parties  proceed  to  the  trial  of  a  cause 
where  an  issue  has  been  tendered,  but  not  joined, 
and  a  verdict  be  found  by  the  jury,  it  will  be  suf- 
ficient tp  support  a  judgment  thereon.  Whiiiskg  v. 
Coehran,  9  Mass.  532. 


148.  After  a  verdict  upon  the  merits,  the  court 
will  not  set  aside  for  mere  technical  defeete  in 
the  declaration,  where  enough  appears  to  show 
the  foundation  of  the  action,  and  the  verdict 
and  recovery  may  be  pleaded  to  another  action 
for  the  same  cause.  Baldiwin  v.  O^Briatn,  Coze, 
818. 

149.  A  verdict  is  conclusive  only  on  facts 
which  are  either  doubtful  in  themselves  or  in 
their  application  to  the  case.  Rakorts  v.  Stagg, 
1  N.  dt  M.  429. 

150.  After  a  vefdict,  courts  will  presame 
every  thiuff  consistent  with  law,  to  support  it. 
Kelton  V.  Sevins,  Cooke,  90. 

151.  A  record,  verdict,  or  judgment,  is  not 
ooBclusive,  when  ofibred  as  evidence  to  prove  an 
issue  of  fact,  and  not  brought  forward  by  plea 
as  an  estoppel.  The  jury,  in  such  case,  may  find 
against  the  fhcts  so  proved,  if  the  other  evidence 
in  the  case  will  warrant  their  so  doing.  Jaduote 
V.  Wood,  3  Wend.  27. 

153.  A  verdict,  on  which  no  judgment  has  been 
entered,  is  a  bar  to  another  action  fiir  the  same 
cause.    Fetter  v.  MuUiner,  2  Johns.  161. 

153.  A  verdict  in  a  former  action  for  costs  to 
the  defendant,  without  damages,  is  a  bar  to  an- 
other action  for  the  same  cause.  Yoetng  v.  Over' 
acker,  2  Johns.  191. 

154.  Where  matters  have  once  been  sabmitled 
to  a  jury,  their  verdict  is  a  bar  to  another  action, 
and  the  plaintiff  will  not  be  permitted  to  show 
that  they  separated  his  demand,  passing  upon 
part  of  it,  and  giving  no  verdict  upon  the  other 
part.     Brocktoay  v.  Kinney,  2  Johns.  210. 

166.  In  a  suit  before  a  justice ,  the  efl[ect  of  a 
judgment  will  be  given  to  the  verdict  of  a  jury, 
so  soon  as  the  verdict  is  entered  on  the  justice's 
docket.    Rutherford  v.  Wim,  3  Mis.  14. 

156.  After  a  verdict,  every  promise  alleged  in 
the  declaration  is  taken  to  have  been  an  express 
premise.    Stimpson  v.   GHehrist,  1  Greenl.  902. 

157.  After  verdict,  no  assumpsit  can  be  pre- 
sumed to  have  been  proved  at  the  trial  hat  that 
which  is  alleged  in  the  declaratioa;  and  every 
fact  necessary  to  be  proved  at  the  trial,  in  order 
to  support  the  declaration,  must  be  taken  to 
have  been  proved,  ib.    Little  v.  Thompson^  2  ib. 


158.  Where  A  sold  B  a  negro,  lor  $350,  of 
which  $200  was  paid  down,  aiM  brought  an  ac- 
tion of  assumpsit  for  the  residue,  asd  it  was 
pleaded  in  defence  that  fraud  was  committed  in 
the  sale,  it  was  held,  that  a  general  verdict  fiir 
B  would  establish  the  fact  ta  firaud,  and  render 
the  contract  void,  and  that  it  would  be  conclu- 
sive in  any  future  suit  between  the  parties.  Do" 
laimy  v.  Vamgkn,  3  Bibb,  379. 

159.  The  court  will  not  inquire  into  facts  after 
verdict.     Drummond  v.  Romme^  Coxe,  75. 

160.  Where  there  is  contradictory  evidenee, 
and  the  presiding  judge  certifies  that  he  is  satis- 
fied with  the  verdict,  it  will  nei  be  set  aside. 
Den  V.  Jaknsonj  2  South.  454. 

IV.  Amending  Verdict. 

161.  If  ft  jury  return  an  imperfect  verdiol,  it 
is  right  for  them  to  retire  and  oonect  it.  Tairi> 
tan  V.  Briscoe,  1  A.  K.  Marsh.  G7. 

162.  A  jury,  after  having  rendered  their  vcv> 
diet,  may  retire  and  amend,  under  the  eye  of 
the  court,  such  error  as  they  may  have  eeaiF 
mitled.  Hohson  v.  Ebtmakries,  2  Rep.  Conn.  C|. 
371. 

163.  A  verdict  is  not  valid  and  final  until  ps»* 
nounoed  and  lecoided  in  open  eo«rt;  and,  h» 
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fbre  it  is  recorded,  the  jury  may  vary  from  the 
first  offer  of  their  verdict,  and  the  verdict  which 
is  recorded  shall  stand.  Root  r,  Skerwoodf  6 
Johns.  68.     Blaeklnf  v,  Sheldon^  7  ib.  32. 

164.  Before  a  Terdict  is  received  by  the  court 
and  recorded,  the  judge  may  call  a  witness  pre- 
Tioosly  examined,  and  cause  his  examination 
Qpon  a  point  on  which  the  jury  are  not  satis- 
fied, or  on  which  they  are  about  to  render  an 
erroneous  verdict ;  and  the  jury  has  control  over 
their  verdict,  in  such  case,  although  delivered  to 
the  clerk.  Burk  v.  Commonwtaltky  5  J.  J. 
Marsh.  675. 

165.  Parties  agreed  that  the  jury  might  give 
their  verdict  to  tne  clerk  of  the  court  after  the 
adjournment  for  the  day,  and  the  jury,  having 
signed  and  sealed  a  verdict,  delivered  it  to  him. 
When  called  on  at  the  bar,  the  next  morning, 
before  the  verdict  was  recorded,  they  were  sent 
back  to  correct  it,  as  it  did  not  determine  the 
issues  joined  in  the  cause  to  their  full  extent, 
and  they  found  a  new  verdict,  which  did.  Held, 
that  a  judgment  entered  on  the  second  verdict 
was  correct.  EdUn  v.  Thompson.  2  Har.  &  Gill, 
31. 

166.  After  a  verdict  is  received  and  recorded, 
and  the  jury  dismissed,  they  cannot  alter  it  on 
the  ground  of  mistake.  Waltert  v.  Junkins,  16 
S.  &  R.  414. 

167.  In  a  criminal  case,  if  the  verdict  has  been 
agreed  upon  by  the  jurv,  and  read  in  open  coiirt, 
an  4  then  amended  by  the  clerk  in  an  immaterial 
point,  and,  before  the  amended  verdict  is  read, 
one  of  the  jurors,  being  taken  sick,  leaves  the 
room,  and  the  eleven  agree  to  the  amended  ver- 
dict, it  is  a  nullity.      Commanwealtk  v.  Qibson. 

2  Virg.  Cas.  70. 

168.  A  jurv,  by  consent  of  the  parties  and  the 
court,  sealed  up  their  verdict  in  the  evening, 
separated,  met  again  in  the  morning,  and  gave 
it  in.  The  verdict  being  defective,  the  jury  re- 
tired, by  direction  of  the  court,  reconsidfered  it, 
and  returned  a  correct  one.  Held,  that  this  pro- 
ceeding was  not  erroneous.     Tyrrell  v.  Lokhart, 

3  Blackf.  136. 

169.  In  trover  for  certain  promissory  notes, 
where  the  title,  and  not  the  value,  was  the  only 
subject  of  controversy,  the  jury,  being  sent  out 
late  in  the  evening  with  permission  to  separate 
after  agreeing  and  sealing  up  their  verdict,  did 
so,  and  returned  a  verdict  the  next  morning  for 
the  plaintiff,  with  the  amount  of  damages  in 
blank ;  the  foreman  observing  that  they  had 
some  doubt  as  to  the  time  from  which  interest 
should  be  computed,  and  that  some  supposed  this 
would  be  done  by  the  court ;  whereupon,  by  di- 
rection of  the  judge,  they  retired  again,  and  re- 
turned a  new  verdict  for  the  amount  of  the  notes 
and  interest,  and  it  was  held  well.  Bolsttr  v. 
Cvmmingg^  6  Greenl.  85. 

170.  The  verdict  must  find  all  matters  in  issue, 
and  even  if  all  matters  in  issue  be  found,  and  the 
clerk,  in  entering  the  verdict,  had  omitted  a  part, 
the  court  cannot  amend  it  unless  by  writ  of  error. 
Easton  v.  CoUier,  1  Mis.  421. 

171.  The  court  may  send  the  jury  back  to  re- 
consider their  verdict,  before  it  is  recorded,  if 
there  appears  to  have  been  a  mistake.  BlaekUy 
r.  Sheldon,  7  Johns.  32. 

172.  Where  the  finding  of  the  jury,*  or  the  rec- 
ord of  it,  is  defective  or  erroneous  in  a  matter  of 
form,  having  no  connection  with  the  merits  of 
the  case,  nor  affecting  the  rights  of  the  parties, 
the  CO  «rt  will  amend  it,  and  render  the  verdict 
and  record  pursuant  to  the  issue.  Little  v;  Lar» 
rabee,  2  Greenl.  37.    But  where  the  jury  them- 
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selves  have  ened  in  matter  of  substance,  as  by 
returning  a  veidict  for  the  wrong  party,  or  for  a 
larger  or  smaller  sum  than  they  intended,  and 
thereupon  have  separated,  the  court  will  not 
amend  the  verdict,  but  will  set  it  aside,  ib.  To 
such  mistakes  the  affidavit  of  the  jurors  is  admis- 
sible, ib, 

173.  A  Jury  having  returned  a  verdict  for  the 
plaintiff,  fi>r  the  value  of  an  ox  taken  by  the  de- 
fendant, viz.,  $37, «« including  the  sum  of  $25  50 
already  paid  by  the  defendant,  the  court  directed 
the  verdict  to  be  put  in  form  and  amended,  by 
omitting  that  part  relating  to  the  ^25  50.  Hobart 
V.  Hagget,  3  Fairf.  67. 

174.  Circumstances  may  justify  the  amend- 
ment  of  a  verdict  from  the  judge *s  notes.  Roulain 
V.  M*Dou>all,  1  Bay,  490. 

175.  Where  a  verdict  is  rendered  for  too  large 
a  sum,  the  excess,  if  ascertained,  may  be  remit- 
ted, and  judgment  rendered  for  the  boJance  ;  but 
if  the  excess  is  uncertain,  and  considerable  in 
amount,  a  new  trial  will  be  granted.  Lambert  v. 
Craig,  12  Pick.  199. 

176.  The  refusal  of  a  court  to  amend  a  verdict 
is  not  matter  which  can  be  assigned  in  error. 
Steams  v.  Barrett^  1  Mason,  153. 

V.    Province  of  the  Court. 

177.  The  court  of  common  pleas  may  conform 
a  verdict  to  the  manifest  intent  of  the  jury,  with- 
out consulting  with  them.  Hay  v.  OusterotU^  3 
Ham.  384. 

178.  A  verdict  rendered  for  a  party,  *'  by  ordei 
of  the  court,*'  is  not  sufficient  to  authorize  a  judg- 
ment.   Perry  v.  Beard,  1  Mis.  637. 

179.  The  court  may  permit  or  direct  the  jury  to 
reconsider  their  verdict.  Bell  v.  Hutchinson,  2 
M'Cord,  409. 

180.  Where  the  court  put  a  verdict  into  form, 
and  it  is  read  to  the  jury,  and  they  assent,  this  is 
sufficient.  They  need  not  retire  again,  nor  be 
asked  individuallv  whether  they  assent  to  the 
verdict  as  put  in  form.  Ropps  v.  Barker,  4  Pick. 
238. 

161.  Under  the  Pennsylvania  act  of  March  2], 
1806,  the  court,  afler  verdict,  will  mould  into 
shape  a  case  where  the  writ  is  in  debt,  the  dec- 
laration in  assumpsit,  and  the  plea  non  assumpsit, 
and  the  verdict  find  a  certain  sum  in  debt  and 
another  in  damages.  Ptdam  v.  Hopkins,  13  S.  dc 
R.  45. 

182.  The  boundaries,  described  by  a  testator,  of 
certain  lands  he  is  disposing  of  in  his  will,  are 
rendered  uncertain  by  his  leaving  out  a  course. 
The  jury,  in  a  special  verdict,  find,  *<  that  if  the 
testator  intended  to  convey  by  certain  bounda- 
ries, (which  they  describe,)  then  they  find  that  to 
be  the  land  in  question;  if  by  certain  other 
boundaries,  (which  they  describe,)  then  they  find 
that  to  be.the  land  in  question.  Held,  that  the 
court,  upon  such  finding,  may  decide  which  are 
the  true  boundaries.  Pendleton  v.  Vandevier,  1 
Wash.  381. 

183.  Where  the  plaintiff  has  made  out  a  case, 
which,  if  unanswered,  entitles  him  to  recover, 
and  the  facts  claimed  by  the  defendant  constitute 
no  legal  defence,  it  is  the  duty  of  the  judge  te 
direct  the  jury  to  return  a  verdict  for  the  plain- 
tiff    Whitney  v.  Brooklyn,  5  Conn.  495. 

VI.    Special  Verdicts, 

184.  A  special  verdict,  which  does  not  find  the 
material  facts  in  detail,  is  bad.  Hann  r,  Fisld^ 
latt.  Sel.  Cas.  376. 


6.14 


VERDICT- 


185.  A  special  Terdiet  mast  find  facte,  not  the 
eridenee  of  iaete.  Bwrtrand  v .  Morrison^  Breese, 
175.  Hemderson  r.  Men^  1  H.  dt  M.  235.  Brown 
T.  RaUum^  4  Rand.  504. 

186.  A  defective  special  Terdiet  will  not  be 
uded  by  facte  appearing  eztrinsically  upon  the 
record.    Let  ▼.  CampbM^  4  Port.  198. 

187.  No  inference  can  be  drawn  from  a  special 
yerdict.  Eyeiy  fiict  not  aacertatned  by  it  is 
supposed  not  to  exist.  Lawrence  r.  Beaukienj  2 
Bailey,  623. 

188.  Jadffment  will  not  be  pronounced  upon  a 
«»ectal  verdict,  if  the  legal  affirmative  or  nega- 
tive conclusion  do  not  foflow  as  a  necessary  con- 
sequence from  the  facte  sUted ;  and  the  court  will 
not  supply  facte  incompatible  with  those  found. 
State  V.  Duncan^  2  M'Cord,  129. 

189.  A  special  verdict  must  recite  all  the  ma- 
terial facte  found  by  the  jury,  upon  which  the 
right  of  the  plaintiff  or  defendant  is  entitled  to 
recover ;  and  it  cannot,  if  defective,  be  aided  by 
intendment,  and  thus  become  the  subject  of  a 
judgment.  Lee  v.  CampbeU^  4  Port.  196.  TunneU 
T.  Wataonf  2  Munf.  286, 

190.  A  special  verdict,  to  enable  the  court  of 
errors  to  act  upon  it,  must  find  facte,  not  merely 
stete  the  evidence.  And  where  it  stetes  the  evi- 
dence merely,  without  steting  the  conclusions  of 
the  jury,  the  court  cannot  act  upon  matters  so 
found ',  but  if  other  facte  are  found  properly,  and 
judginent  in  the  ooort  below  be  rendered  con* 
irary  to  the  facte  so  properly  found,  the  judgment 
will  be  reyersed,  though  the  evidence  stetod  in 
the  special  verdict  might  have  warranted  a  ver- 
dict and  judgment  the  other  way.  Seaward  v. 
Jackson,  8  Cow.  406.  Per  Jones,  Chancellor.  La 
Fromboie  y.  Jackson^  8  Cow.  589. 

191.  If  the  jury  in  a  special  yerdict  find  facte 
only,  the  court  must  draw  the  legal  conclusion 
from  them ;  and  if  they  draw  conclusions  against 
the  law  upon  the  faee  of  them,  the  court  will  re« 
jeot  the  conclusion,  and  judge  upon  the  &cte. 
Butler  v.  Hopper,  1  Wash.  C.  C.  499. 

19S.  A  spNccial  verdict,  finding  that  the  de- 
fendant does  not  appear,  nor  offer  any  evidence 
in  support  of  his  plea,  is  yoid.  Mirwan  y.  Jnger- 
Ml,  3  Cow.  367. 

193.  A  special  yerdict,  finding  what  the  law 
has  made  conclusiye  eyidence  of  a  fret,  is  tanta- 
mount to  the  finding  of  such  fret  John  v.  Batee, 
Litt  Sel.  Cas.  106. 

194.  A  special  verdict,  presenting  no  other 
question  than  the  relevancy  of  testimony  adduced 
on  trial,  was  held  to  be  irregular.  The  judge 
should  have  decided  the  question,  and  his  deci- 
sion then  might  have  been  reviewed  on  case  made 
in  a  bill  of  exceptions.  Wetland  Camel  Co,  y. 
Ao/AaiMv,  8  Wend.  480. 

195.  Where  the  jury,  by  special  yerdict,  eub- 
oHt  it  to  the  court,  whether  certain  evidence  sup- 
porte  either  count  of  the  declaration,  and  it  ap- 
pears that  the  plaintiff  cannot  recover  under  any 
count  whatsoever,  judgment  will  be  given  against 
him,  whether  such  evidence  was  admissible  to 
support  the  declaration,  or  not.  Wood  r.  Luttret, 
1  Call,  232. 

196.  A  special  Verdict,  upon  a  question  of  ded- 
ication for  public  uses,  finds  an  occupation  by  the 
oounty  for  a  court-house  and  jail,  with  the  assent 
of  the  citiiens  of  the  town,  and  adds,  **that  in  so 
occupying  said  property,  it  was  strictly  in  ac- 
cordance with  the  object  had  in  view  by  the 
original  donors,"  is  a  finding  for  the  right  of  the 
county.  CinemnaH  v.  Cemmtsstonerff,  7  Ham. 
(Part  1st,)  88. 

197.  Upon  a  special  verdict,  the  eevrl  hu  only 


to  decide  the  law  upon  the  fitote  steted,  where  « 
difficulty  is  expressed  by  the  jury  upon  the  facts. 
Peterson  v.  U,  States,  2  Wash.  C.  C.  36. 

198.  A  special  verdict,  which  omite  to  state 
circumstenoes  which  are  necessary  to  ascertain 
whether  the  plaintiff  is  entitled  to  the  property  or 
not,  is  insnfiicient,  and  a  ventre  de  nooo  will  Iw 
awarded.    Rolrinson  v.  Brock,  1  H.  A  M.  313. 

199.  Where  a  special  verdict  is  imperfect,  by 
reason  of  ambiguity  or  uneerteinty,  so  that  the 
court  cannot  say  for  which  party  judgment  ought 
to  be  given,  a  venire  de  novo  ought  to  be  awarded 
filter,  where  the  plaintiff  has  only  steted  a  defec- 
tive title  or  case.  Bellows  v.  HaUewell  4r  JSttgustA 
Baf»4,2Mason,  31. 

200.  Where  a  special  verdict  shows  that  the 
plaintiff  has  a  right,  but  does  not  define  it  with 
sufficient  certainty,  so  that  the  court  ean  render 
a  proper  judgment  on  it,  a  venire  de  novo  will  be 
awarded.     Stodder  v.  Powell,  1  Stew.  287. 

•  201.  A  special  verdict,  finding  that  the  defend- 
ant promised  to  pay  the  plaintiff  $72  for  worii 
and  labor  done  by  the  pUintiff,  the  same  wock 
that  is  mentioned  in  the  declaration  is  not  suffi- 
cient to  authorize  a  judgment  for  Uie  plaintiff. 
Qoldsb^  V.  Robertson,  1  Bfaiokf.  247. 

202.  Averdictof  a  jury  submitted  to  the  court, 
for  ite  judgment  as  to  the  law,  CMtain  doenmento 
and  other  eyidence,  oral  and  written,  without 
finding  the  frote  esteblished  thereby.  Held,  that 
it  was  too  uneertein  and  insufficient  lor  a  judg- 
ment to  be  founded  upon  it.  Blamk  v.  Fomsa  ee, 
4  Munf  61. 

203.  The  verdiot  of  a  tenant  ag^ainat  bis  eo- 
tenant  should  be  special,  and  describe  the  inter- 
est to  be  recovered.  Warren  v.  HciuAmo,2  Aik. 
141. 

204.  If,  on  the  trial  of  an  action  on  a  policy  of 
insurance,  no  objectioii  was  made  to  thcT  want  of 
preliminary  proofs,  but  the  parties  proceeded  on 
the  merite,  it  is  proper  to  state,  in  the  special  ver- 
dict, that  the  usual  proofs  were  made  to  the  in- 
surer.    Slegkt  V.  Bartskome,  1  Johns.  149. 

205.  A  verdict,  which  finds  generally  for  either 
party,  dependent  upon  a  single  point  of  law  pre- 
sented to  the  court,  is  good,  though  not  strictly 
a  special  verdict.  M^MUker  v.  dtfines,  4  Rand. 
134. 

206.  A  case  cannot  be  turned  into  a  special  ver- 
dict or  bill  of  exceptions,  unless  there  be  a  stipu- 
lation to  this  eflfect  at  the  trial.  WooUey  v.  CMip, 
3  Cow.  358. 

207.  In  a  trial  before  a  justice,  the  jury  may 
render  a  special  verdict.  Stinger  v.  JSserss,  1 
South.  207. 

208.  The  oourt  will  intend  every  thing  which 
can  fairly  be  intended,  to  support  a  special  ver- 
dict.    State  v.  Fuller,  1  Bay,  245. 

200.  The  oourt  will  render  judgment  on  a  spe- 
cial verdict,  though  inartificially  worded.  Pear  v. 
Blanchard,  2  Teates,  543. 

210.  A  special  verdict  may  be  amended  by  con- 
sent of  both  parties,  but  not  without  such  consent. 
Walker  v.  Dewing,  8  Pick.  620. 

211.  Where  the  parties  agreed  upon  a  special 
verdict,  but  it  appear^  that  there  was  a  misteke, 
as  to  a  material  fact,  in  framing  the  verdict,  the 
court  ordered  it  to  be  vacated  on  payment  «f 
costs.    Jackson  v.  Cannon,  2  Cow.  615. 

VXt.    Verdict  generally, 

212.  Nothing  but  the  express  consent  of  the 
plaintiff  will  warrant  the  taking  of  a  verdict  in  his 
absence.    PeopU  v.  Mayor's  Comrt^  1  Wend.  36 

S18.  The  verdtet  will  not  be  taken  in  a 
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while  the  defendant  is  oat  on  bail. 
atMie  V.  Hurlburt^  1  Root,  90. 

S14.  The  rerdict  recorded  in  the  court  is  the 
only  proper  Terdict  Domiek  v.  Ret^enkaekj  10 
8.  &  R.  84. 

215.  if  an  agreement  of  parties,  that  the  jnry 
■hall  deliver  a  priTj^  rerdict,  be  iabstantiallj  per- 
formed, it  is  sufficient.  M  *  Murray  r.  0*jfeal.  1 
Call,  246. 

216.  A  verdict  rendered  and  received  in  the 
presence  of  the  parties  without  objection,  where 
one  of  the  assistant  judges  had  left  the  bench,  is 
not  illegal.     Watkan  ▼.  Pensbak^y  3  Bibb,  99. 

217.  A  prisoner  has  a  right  to  the  presence  of 
the  jury  when  they  deliver  the  verdict,  as  he  is 
entitled  to  have  them  polled,  and  a  verdict  is  not 
final  until  pronounced  and  recorded  in  open 
court.    Jfomdque  v.  People^  Breese,  109. 

218.  If  the  parties  agree  that  the  jury  may  de- 
liver a  sealed  verdict,  it  does  not  take  away  the 
right  of  either  of  them  to  a  public  verdict,  and 
any  of  the  jurors  may  dissent  from  the  verdict  to 
which  he  had  before  agreed.  Root  v.  Skerwood^ 
6  Johns.  68. 

219.  In  a  capital  case,  an  agreement,  between 
the  counsel  for  the  prisoner  and  the  prosecuting 
officer,  that  the  jury,  if  they  agree,  may  deliver 
their  verdict  to  the  clerk,  is  irregrnlar,  and  a  ver- 
dict delivered  in  court  under  such  an  agreement, 
in  the  absence  of  the  jury,  ought  to  be  set  aside 
for  such  irregularity.  Jfomaque  v .  PeopUy  Breese, 
109. 

220.  A  verdict  returned  on  Sunday  is  void,  and 
a  new  trial  will  be  granted.     Show  v.  M*  Combs, 

2  Bay,  232.     Per  Contra,  Huidek&per  v.  Cotton, 

3  Watts,  56.     Fmn  Riper  v.  Van  Riper,  1  South. 
156. 

221.  Where  a  jury  has  been  empanelled  be- 
fore Sunday  commences,  their  verdict  may  be 
reeeived  on  Sunday.  HoghtoHng  v.  O^orn,  15 
Johns.  119.  But  held,  that  the  justice  oould  not 
enter  judgment  on  the  verdict  on  that  day.  ib. 

23Si.  A  verdict  may  be  entered  on  good  counts, 
where  no  evidence  has  been  given  on  those  that 
are  ineonsislent.  Deseamp  v.  DuiiUh,  4  Teates, 
442. 

223.  Where  a  judge  directs  a  jury  to  bring  in 
a  sealed  verdict,  and  gives  them  permission  to 
sepaimte  after  agreeing  on  the  same,  if  no  oblec- 
tion  is  made  by  the  parties  to  such  direction, 
they  will  be  deemed  to  have  assented  to  it. 
VougUut  V.  Tousey,  2  Wend.  352. 

fsSi.  Where  there  are  several  issues,  some  con- 
cluding to  the  court,  others  to  the  country,  and 
verdict  and  a  judgment  are  given,  it  will  be  pre- 
sumed the  issues  were  properly  tried.  Baxter  v. 
Graham,  5  Watts,  418. 

225.  If  the  verdict  be  such  as  should  have  been 
rendered,  the  record,  stating  that  the  jury  were 
sworn  to  inquire  of  damages,  when  they  should 
have  been  sworn  to  try  the  issue,  will  not  vitiate 
the  verdict.  Caldwell  v.  Irome,  4  J.  J.  Marsh. 
107. 

826.  Where  a  verdict  was  rendered  in  an  action 
of  trover  for  the  plaintiff,  for  a  certain  sum,  or  a 
return  of  the  property,  the  defendant  was  bound 
to  make  his  choice  within  a  reasonable  time. 
M  Clane  v.  Elders,  2  Rep.  Con.  Ct.  184.  And 
the  plaintiff  having  got  out  his  execution,  and 
purchased  the  property  at  the  sheriff's  sale,  the 
property  was  returned  to  him  by  the  act  of  law, 
and  not  by  the  choice  of  ihe  defendant,  ib. 

227.  Where  a  jury  do  not  return  a  verdict-be- 
fore  the  end  of  the  term,  the  termination  of  the 
eourt  is  their  discharge.    Skearer  v.  Ctoy,  1  Litt. 


228.  Where,  in  debt  on  bond  for  the  perform- 
ance of  covenants,  and  notice  of  set-off  by  the 
defendant,  the  jury  were  directed  to  find  for  the 
plaintiff,  and  also  to  certify  the  sum  due  from 
him  to  the  defendant,  held,  that  the  certificate 
was  a  nullity,  and  that  the  plaintiff  might  take 
judgment.  The  proper  course  for  the  defendant 
is  to  bring  the  question  up  by  a  case,  and  he 
will  not  be  allowed  to  set  off  the  plaintiff's  judg- 
ment affainst  the  amount  which  the  jury  certified 
to  be  due  him.  Hepburn  v.  Hoag,  4  Cow.  57. 
8.  C.  6  ib.  613. 

229.  In  Virginia,  after  a  verdict  in  felony  has 
been  received  and  read,  it  is  the  duty  of  the  clerk 
to  direct  the  jury  to  hearken  to  their  verdict  as 
the  court  has  recorded  it ;  then  to  repeat  it  to 
them  and  say,  **  and  so  say  you  all,"  or  words  to 
that  effect ;  nor  is  it  perfected,  until  their  assent 
is  thus  given,  any  one  having  a  right  to  retract 
Commonioealth  v.  Gibson,  2  Virff.  Uas.  70. 

230.  If  a  verdict  be  found  without  evidence,  or 
upon  insufficient  evidence,  the  proper  course  is 
to  move  for  a  new  trial,  and  except  to  the  opin 
ion  of  the  court  in  granting  or  refusing  the  mo 
tion.     Montgomery  v.  Farrar,  ^  Mis.  189. 

231.  If  a  verdict  be  for  more  than  the  case 
warrants,  the   party  has  the  right  to  remit  the 
surplus  and   thus  cure  the  error;   but  a  mere 
offer  to  remit  is  not  sufficient.     Coldren  v.  MU 
ler,  1  Blackf.  296. 

232.  If  a  verdict  be  so  imperfect  that  judg 
ment  cannot  be  rendered  on  it,  a  venire  facias 
de  novo  may  be  awarded  upon  the  plaintiff's  mo- 
tion, either  on  payment  of  costs  or  not,  in  the 
discretion  of  the  court.  Moore  v.  Read,  1  ib. 
177. 

233.  Exceptions  to  the  verdict  of  a  jury  at  a 
circuit  should  be  made  at  the  circuit,  before  they 
are  brought  to  the  supreme  court.    Roach  v.  Hu 
2tivf,  16  Pet.  319. 

&4.  A  verdict,  in  an  action  in  which  only 
$20  damages  are  claimed,  is  not  to  be  set  aside 
merely  because  the  judge  (he  being  competent 
to  decide  such  cases  without  a  jorv)  allowed 
the  case  to  be  tried  by  a  jury,  neither  party 
objecting  thereto.  Casey  v.  Briant,  1  Stew.  & 
Port.  51. 

'  235.  After  a  jadgment  by  default,  the  jury 
cannot,  in  assessing  the  damages,  find  a  yerdict 
for  the  defendant.  Parsons  v.  Cain,  1  Rep. 
Con.  Ct.  196. 

236.  In  civil  actions,  the   defendant  is  not 
entitled  to  a  verdict  merely  because  the  proof 
admits  of  doubt«    Spencers  v.  Daggett,  2  Verm 
95. 

237.  In  a  joint  action  of  trespass  ugainst  sev- 
eral, who  plead  jointly,  if  the  jury  sever  the 
damages,  the  plaintiff  may  take  judgment  against 
all  for  the  best  damages.  Rochester  v.  Anderson, 
1  Bibb,  439. 

238.  Where  money  is  tendered  and  brought 
into  court,  and  the  plaintiff  takes  it  out,  but  pro- 
ceeds for  more ;  and  the  jury  find  the  sum  ten- 
dered insufficient;  their  proper  course  is  to 
return  a  verdict  for  the  whole  sum  due,  without 
regard  to  the  sum  deposited  with  the  clerk,  which 
latter  sum  the  court  will  deduct,  and  render 
judgment  for  the  residue.  Dresser  v.  Witherlee, 
9  Greenl.  111. 

239.  The  verdict  of  a  former  jury,  that  has 
been  set  aside,  is  not  evidence.  Kidgdey  v. 
Spencer,  2  Binn.  70. 

240.  A  verdict  without  judgment  cannot  be 

given  in  evidence.    Donaldson  r.  Jude,  2  Bibb, 
7. 
See  JvBORS. 
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making,  it  wma  Uid  out  and  ordered  to  be  made, 
held,  ^t  justification  under  the  petitioners  was 
a  good  plea,  in  trespass,  for  entry  to  make  the 
road.    Patchin  v.  DooliuU^  3  Verm.  456. 

48.  Under  the  Vermont  act,  a  town  is  required 
to  rebuild  a  bridge  <*as  soon  as  may  be."  How 
soon  that  is,  in  any  particular  case,  is  a  question 
of  fact  for  the  jury,  under  the  circumstances. 
Briggs  V,  Chiilford^  8  ib.  S70. 

49.  Under  the  Vermont  statute,  a  father  may 
maintain  his  action  per  quod  against  the  town  for 
injuries  sustained  by  his  minor  child,  in  conse- 
quence of  want  of  repairs  in  the  road.  Bailey  ▼. 
Tovm  of  Fairfield^  Brayt.  126. 

50.  In  an  action  for  damages  sustained  by 
want  of  repair  on  a  road,  held,  that  plaintiff  might 
prove  the  highway  by  parol  evidence  of  acts  of 
the  town  of&oers  thereon.  Emery  v.  Wa^nHgUm^ 
ib  130. 

51.  Notice  of  discontinuing  a  road  need  not  be 

f'iven  to  the  towns,  under  the  Vermont  act  x>f 
6th  November,  1825.   ExparU  Bo^twieky  1  Aik. 

ei6. 

52.  A  highway,  established  before  the  Vermont 
act  of  November  7, 1800,  cannot,  on  being  sub- 
sequently discontinued,  be  set  over,  under  §  2  of 
the  act,  except  to  the  person  on  whose  land  it 
Ues.     Pettikene  v.  Purdy,  7  Verm.  514. 

53.  In  Vermont,  a  town  is  liable  to  indictment 
for  not  erecting  a  bridge  ordered  by  the  road 
commissioners.  The  indictment  need  not  set 
forth  neglect  of  the  selectmen  previous  to  the 
order.  On  appeal  from  the  road  commissioners, 
and  appointment  of  a  committee  by  the  county 
court,  the  committee  are  only  to  reverse  or  aiBrm 
the  order,  not  make  another.  Suue  v.  Whittmg^ 
iUm,  ib.  391. 

54.  Plaintiff's  loss  being  occasioned  in  any 
degree,  in  part  or  in  whole,  by  defect  in  repair 
of  a  bridge,  dtc.,  does  not  entitle  him  to  recover 
tr  the  amount  of  his  loss.  Whether  the  damages 
may  not  be  divisible,  if  the  loss  be  partly  by  his 
own  fault  and  partly  owing  to  the  detect  ^-  qtuBre. 
Jfoyes  V.  MorristOMm^  1  ib.  357. 

55.  In  an  action  against  a  town,  in  Vermont, 
for  damages  from  want  of  repairs  in  a  road, 
plaintiff  must  not  only  show  such  want  of  re- 
pairs, but  his  injury  thereby,  in  order  to  a  prima 
facie  case.     Lester  v.  Pittrford,  7  ib.  158. 

56.  In  an  action  against  a  town  for  damages 
sustained  by  want  of  repairs  in  a  highway, 
whether  a  railing  at  any  part  thereof  is  neces- 
sary, is  a  question  of  fact  for  the  jury  as  to  gen- 
eral  sufficiency  of  the  road.  Barrett  v.  FatcgAon, 
6  ib.  243. 

57.  Mere  user  does  not  prove  a  highway  ; 
some  acts  of  the  town  should  be  shown,  and 
they  may  be  by  parol.  Bailey  v.  Fairfield,  Brayt. 
128.    Emery  v.  tVashington,  ib.  130. 

58.  A  committee  appointed  to  survey  a  road 
should  decide  upon  its  utility  or  inutility.  Marek^s 
Petition,  2  Aik.  239.  An  indictment  for  not 
making  and  opening  a  road  laid  by  a  committee 
appointed  by  the  court  need  not  describe  the 
survey  by  courses  and  distances.  It  is  sufficient 
to  describe  it  as  laid  from  such  a  place,  in  such  a 
direction,  to  such  another  place,  through  such  a 
place,  in  analogy  to  the  statute  provision  as  to 
repairs  in  highways.  Evidence  of  the  impossi- 
bility of  muing  such  road  is  not  admissible. 
State  V.  Brool^d,  2  Verm.  548. 

See  Indictment. 

59.  A  person  exempt  from  paying  toll  may 
open  the  gate  for  himself  and  pass,  if  he  commit 
no  breach  of  the  peace.  Pingry  v.  Wasktmmj  1 
Aik.  264. 


(d  )    /»  McLssachueetto* 

60.  The  supreme  court  of  Massachusetts  bats 
no  jurisdiction  as  to  whether  an  alteration  in  a 
highway  is  or  is  not  of  common  necessity  and 
convenience.  It  belongs  exclunvely  to  the  court 
of  sessions.  C&mmompealth  ▼.  fVetthoroMgkj  3 
Mass.  406. 

61.  The  Massachusetts  stetnte  of  1786,  c.  67, 
authorixing  the  court  to  lay  out  highways  or 
county  roads  from  place  to  place,  includes  aa 
authority  to  establish  a  county  road  fimn  plaee 
to  place  within  a  town.  Commomwealtk  v  Camt' 
Mdge,  7  ib.  158.     Crai^  v.  MeUen,  6  ib.  7. 

GS.  The  court  of  sessions  had  authority  to  lo- 
cate a  highway  upon  the  divisional  line  Mtween 
two  towns,  so  that  the  whole  extent  of  the  road 
shall  be  divided  lengthwise  by  such  line.  Com" 
monwealth  v.  Stockmdge,  13  ib.  294. 

63.  Upon  a  petition  for  an  alteration  in  an  ex 
isting  highway,  the  court,  have  no  authority  to 
establish  a  new   highway.      Commomweaiti  ▼. 
Cambridge,  7  ib.  158. 

64.  Under  the  Massachusetts  statute  of  18S5« 
c.  171 ,  the  commissioners  of  highways  had  no 
authority  to  lay  out  a  highway  longitudinally 
over  a  turnpike  road,  freet  Boston  Bridge  v. 
Middlesex,  10  Pick.  270. 

65.  A  general  authority  to  lay  out  a  new  high 
way  must  not  be  so  extended  as  to  give  a  power 
to  obstruct  an  open  highway  already  in  the  use 
of  the  public.  Commomoealtk  v.  Coomts,  2  Mass. 
489.  Thus  the  court  of  sessions  have  no  author 
ity  to  lay  out  a  hi^way  over  navigable  waters. 
ib.  Artmdel  v.  M'Ctdloek,  10  ib.  7U.  Cemmom^ 
wealth  V.  Charlestown,  1  Pick.  180.  See  Jhutim 
V.  Carter,  1  Mass.  231.  So  of  the  county  com- 
missioners exercising  the  same  jurisdiction  which 
was  formerly  vested  in  the  court  of  sessions. 
Charlestown  v.  Middlesez,  3  Met.  202.  The  legis- 
lature alone  have  that  power,  ib.  Hood  v.  D^rh- 
ton  Bridge,  3  Mass.  263.  Wales  v.  Stetson,  2  ib. 
143.    Jirundel  v.  M'Culloek,  10  ib.  70. 

66.  Before  the  court  adjudge  a  new  highway 
to  be  of  common  convenience  and  necessity,  they 
ou^ht  to  compare  the  extent  of  the  damages  to 
be  incurred  with  the  advantages  to  be  received ; 
but  a  new  highway  ought  never  to  be  established 
merely  because  private  persons  or  corporations, 
for  their  own  private  advantage,  will  defray  the 
expenses  to  be  incurred.  Cofsmoitasss^  t.  Gbs»- 
bridge,  7  ib.  158. 

67.  Wherever  the  legislature  has  annexed  the 
character  of  public  use  to  any  property,  and  snch 
use  would  be  destroyed  or  interrupted  by  the 
laying  out  of  a  highway,  the  power  of  the  county 
commissioners  to  lay  out  such  highway  is  super- 
seded.    Wellington,  Petitioner,  16  Pick.  87. 

68.  The  commissioner!  of  highways  haying, 
upon  an  application  for  a  highway,  adjudged  part 
of  the  way  to  be  for  the  common  convenience, 
and  made  return  of  their  proceedings  to  the  court 
of  sessions,  where  the  same  were  recorded,  it  was 
held,  that  the  commissioners  were  fiauti  ofuio 
as  to  such  application,  and  that  they  could  not 
subsequently,  without  a  new  application,  proceed 
to  lay  out  another  part  of  the  way  prayed  for. 
West  Boston  Bridge  v.  Middlesex^  10  Pick.  970. 
But  see  Commonwealth  v.  West  Boston  Bridge,  13 
ib.  195. 

69.  It  is  no  objection  to  the  exercise  of  the 
authority,  by  a  town,  of  laying  out  a  town  way, 
tiiat  the  road  to  be  laid  out  wiU  be  as  much  used 
by  the  inhabitants  of  other  places,  or  by  stran* 
gers  who  may  have  occasion  to  pass  on  it,  as  by 
those  for  whose  use  it  was  declared  to  bo  eslab* 
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Iwhed.  Craigu  ▼.  Jtfetlen,  6  Maas.  7.  The  de- 
cision of  the  town,  upon  the  question  whether 
any  propoaed  road  will  he  for  its  convenience  or 
not,  regularly  submitted  to  it,  is  final  and  conclu- 
sive, unless,  within  the  time  limited  by  the  stat- 
ute, there  has  been  an  application  to  the  court  of 
sessions,  and  the  doings  of  the  town  have  been 
overruled,  ib. 

70.  An  application  to  the  court  of  sessions  for 
laying  out  or  altering  a  highway  is  necessary, 
and  IS  the  foundation  of  the  future  proceedings 
of  the  court.  CammoniDealth  v.  Peters^  3  ib.  229. 
Commonweakk  v.  Cambridgej  7  ib.  158.  Covn- 
monwemltk  v.  Coombs,  2  ib.  489.  fV^gt  Boston 
Bridge  v.  Middlesex,  10  Pick.  270,  272. 

71.  Before  the  laying  out  of  a  highway,  the 
court  of  sessions  must  adjudge  it  to  be  <»  com- 
mon convenience  and  necessity.  CommonwtaUh 
V.  EgrenunU,  6  Mass.  491.  CommonweaUk  v. 
Cummings,  2  ib.  171.  The  town  in  which  a  pro- 
posed highway  is  to  be  located  must  be  notified 
by  it  before  such  decision.  Commonwealth  v. 
Egremonty  6  ib.  491.  Commonwealth  v.  Chase,  2 
ib.  170.  Commonwealth  v.  Peters,  3  ib.  229.  Com- 
monwealth V.  Cambridge,  4  ib.  627.  Common- 
wealth  V.  Cambridge,  7  ib.  158.  Commonwealth 
T.  Coombs,  2  ib.  489.  And  it  is  necessary  that  it 
appear  on  the  proceedings  that  the  town  was  in 
iact  heard,  or  that  it  had  notice,  ib.  But  the 
court  may  proceed  to  adjudge  that  the  way  is  of 
aommon  convenience  or  necessity,  without  giv- 
ing notice  to  the  owners  of  the  land  over  which 
the  way  may  pass.  ib.  CommontoeaUh  v.  Cam- 
oridge,  7  ib.  158.  Yet,  if  a  petition  for  a  new 
highway  describe  the  parties  interested  over 
whose  land  the  way  must  pass,  it  would  seem 
that  such  persons  ought  to  be  notified,  before  an 
adjudication  that  the  public  shall  have  an  ease- 
ment in  their  lands  without  their  consent,  ib. 
But,  when  the  owners  or  occupiers  of  the  lands, 
who  are  necessarily  parties  in  interest,  are  not 
mentioned  in  the  petition,  through  ignorance  or 
"negligence  of  the  petitioners,  no  order  of  notice 
to  them  can  regularly  issue ;  yet  if  they,4n  fact, 
having  notice,  come  into  court  and  show  their 
claim  of  interest  against  the  prayer  of  the  peti- 
tion, the  court  will  inquire  into  their  claim,  and, 
if  it  appear  to  be  well  founded,  will  admit  them 
to  show  cause  against  the  petition ;  when  they 
shall  be  deemed  parties  in  all  the  subsequent  pro- 
ceedings, ib.  Therefore,  where  certain  persons, 
who  were  not  named  in  the  petition  for  a  new 
highway,  were  admitted  to  show  cause  against 
the  petition,  and,  after  a  continuance  of  the  peti- 
tion for  advisement,  and  an  order  that  no  further 
proceedings  be  had  unless  they  were  again  noti- 
fied, further  proceedings  were  had  on  the  peti- 
tion, in  the  adjudication  that  the  way  prayed  for 
was  of  common  convenience  and  necessity,  with- 
out notice  to  those  persons,  such  proceedings 
were  held  to  be  irregular,  ib.  But  if  the  court, 
having  discovered  that  the  persona  who  claimed 
to  be  parties  in  interest,  and  who  had  been  ad- 
mitted  as  such,  had  in  fact  no  invest  in  the 
question,  had  assigned  this  reason  on  the  record 
for  not  given  them  further  notice,  the  want  of 
further  notice  would  have  been  no  objection  to 
the  proceedings,  ib, 

72.  The  warrant  appointing  the  locating  com- 
mittee must  be  under  the  seal  of  the  court.  Com- 
monwealth V.  Coombs,  2  ib.  489.  And  the  com- 
mittee must  be  sworn  to  the  fiiithful  and  impartial 
appraisement  of  damages,  ib.  But  where  a  war- 
rant to  a  locating  committee  particularly  describes 
their  whole  duty,  an  oath  <*  fitithfuU^  and  impar- 
tially to  perform  the  service  to  whioh  they  are 
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appointed,"  or  **  fiuthfoll^  and  impartially  to  dia* 
charge  the  trust  reposed  in  them,"  is  sufficient. 
Commonwealth  v.  Westborough,  3  ib.  406. 

73.  The  appointment  of  a  viewing  committee, 
to  report  their  opinion  of  the  convenience  or  ne- 
cessity of  the  way  prayed  for,  is  not  required  by 
statute,  but  is  discretionary  with  the  court.  Com- 
monwealth V.  Coombs,  2  ib.  489.  CommonweaJth 
V.  Cambridge,  7  ib.  158.  And  it  is  not  necessary 
that  such  committee  should  be  sworn  before  they 
perform  the  service.  Commonwealth  v.  Cambridge, 
7  ib.  158.  Their  report  is  no  evidence  in  the 
cause,  if  objected  to;  but  they  must  be  examined 
on  oath,  as  witnesses,  if  either  party  request  it.  ib. 
It  is  not  necessary  that  the  inhabitants  of  the 
town  should  be  notified  before  the  appointment 
of  such  committee,  ib.  But  it  is  usual  for  that 
committee  to  notify  all  persons  interested  before 
they  view  the  ground.  Commonwealth  v.  Coombs^ 
2  ib.  489. 

74.  The  locating  committee  must  give  notice 
to  all  persons  interested,  before  they  proceed  up 
on  their  commission.  Lancaster  v.  Pope,  1  ib.  86. 
Commonwealth  v.  Coombs,  2  ib.  AdQ.  And  it 
seems  that  the  inhabitants  of  the  town  ought  to 
be  notified  by  the  committee.  Lancaster  v.  Pope, 
1  ib.  86. 

75.  Upon  an  application  to  the  court  of  ses- 
sions for  the  acceptance  or  laying  out  of  a  town 
way,  the  town  must  be  notified  before  the  ap- 
pointment of  a  committee.  Commonwealth  v. 
Metcalf,  2  ib.  118.  Commonwealth  v.  Sheldon,  3 
ib.  188. 

76.  Where  the  parties  interested  are  duly  noti 
fied  of  the  time  and  place  of  a  meeting  of  the 
commissioners,  a  new  notice  of  the  time  and 
place  of  an  adjourned  meeting  is  not  necessary. 
Commonwealth  v.  County  Commissioners  of  Berk- 
shire, 8  Pick.  343.  Where,  on  a  petition  for  al- 
teration of  a  ^  county  road,"  though  in  fact  it  waa 
a  town  road,  or  the  location  of  a  new  road  between 
two  county  roads,  the  highway  commissioners 
laid  out  a  new  road  between  the  termini,  held, 
that  describing  the  new  road  as  an  alteration  did 
not  vitiate  the  proceedings,  ib.  A  notice  of  a 
meeting  of  highway  commissioners,  signed  '*by 
order  of  the  commissioners,  A,  chairman,"  was 
held  sufficient,  though  it  did  not  appear  that  the 
notice  was  issued  at  a  meeting  of  three  or  more 
of  the  commissioners,  ib. 

77.  Where  the  town  remonstrated  to  the  ses- 
sions against  the  proceedings  of  the  committee, 
without  objecting  the  shortness  of  the  notice 
given  by  the  committee  to  the  town,  an  exception 
on  that  ground  is  insufficient.  Commonwealth  v. 
Westborough,  3  Mass.  406. 

78.  Where  no  time  is  allowed  by  the  sessions 
for  the  owner  of  land,  over  which  a  highway  is 
laid,  to  remove  wood,  &c.,  it  is  not  to  be  pre- 
sumed that  any  wood,  &c.,  was  growing  on  the 
land.  ib. 

79.  Parties  who  appear  before  the  commission- 
ers cannot  object  to  the  proceedings  on  the  ground 
of  their  not  having  had  reasonable  notice,  unless 
they  make  the  objection  at  the  time  of  the  hear- 
ing. Inhabitants  of  Jfew  Salem,  Petitioners,  6 
Pick.  470.  Where  the  commissioners  of  high- 
ways ordered  30  days'  notice  of  the  hearing,  on  a 
petition  for  a  new  road,  to  be  given  to  the  towns 
through  which  the  road  was  to  run,  and  by  the 
return  of  the  commissioners  it  appeared  that  they 
proceeded  to  business,  "  having  given  reasonable 
notice  to  the  inhabitants  of  the  said  towns,"  one 
of  which  towns  appeared,  and  having  given  like 
notice  to  certain  persons  named,  being  all  the 
persons  whom  the  commissioners  knew  to  be  in 
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iBXeited,  iiKwi  of  them  also  appeared,  it  wai  held, 
that  the  return  ahowed  sufficiently  that  reasona- 
ble notice  hod  been  ffiven.  Inhtiitantt  of  JVmo 
SmUm,  PetiHamers^  6  Pick.  470.  Under  the  aUtute 
ef  1885,  e.  171,  eomBuationers  of  highway!  have 
power  to  enter  into  a  contract  for  the  makin|r  of 
•  road  before  nnking  retnrn  of  their  proceedings 
ift  l^yiBf  o«t  to  the  covrt  of  sessions,  t^. 

80.  Where  a  propoaed  road  betiTeen  two  towns 
in  one  county  will  paas  through  another  oonnty, 
the  highway  eomflatsatenera  Zi  the  forsaer  may 
properTyy  before  locating  the  reed,  take  a  bond 
from  indiyidumls  that  tl^  part  of  the  road  lying 
m  the  latter  shall  be  Imid  out  by  ita  commiasioA- 
en,  and  if  not,  that  it  shall  be  made  and  kept 
open  and  in  repair.  Freetown  ▼.  Brutolj  9  Pick. 
46.  A  notice  by  highway  commiasionersy  to  all 
persons  interested,  ef  the  time  and  place  a|^- 
pointed  for  Tiewtng^  a  roed  prayed  for,  published 
m  a  newspaper  printed  within  the  county,  is  a 
legal  notice,  t^. 

81.  The  meaabers  ef  a  coUMuttee,  appointed  in 
pursuance  of  the  4th  section  of  the  Masaachusetta 
•tatate  of  1786,  o.  G7,  must  all  act  in  laying  out 
a  highway.     Cowtm^mwoaUk  y.  ipawiek^  8  ib.  70. 

88.  A  coainttttae  appointed  to  locate  a  hiffh- 
way  must  make  their  return  to  the  court  holdien 
Beat  after  the  serTice  is  performed.  Common- 
wmlih  T.  Cfroat  Bmrringtvn^  6  Mass.  498.  Dwreli 
▼.  Morrmy  1  ih.  411.  See  FrtUvm  r.  Brutoly  9 
Pick.  46. 

8d.  The  locating  eonanittee  must  return  spe- 
cifically what  notice  they  have  given,  and  what 
they  have  done,  that  the  eonrt  may  aee  whether 
their  prooeedmgs  have  or  have  not  been  accord- 
ing to  law.  UmcaaUr  v.  Pope^  1  Mass.  86.  Cam* 
meiiiesa2lA  v.  Coomks^  8  ib.  489.  They  must  alao 
mane  the  ownete  of  the  land  over  which  the  way 
ia  laid  out,  or  return  that  they  are  unknown. 
Coaiiaeiiasaii£lik  v.  Coomhs^  8  ib.  489.  Common' 
wmlih  V.  Oreat  Barringimiy  6  ib.  498.  They 
must  aieo  assess  the  damages,  or  return  that  none 
were  sustained  by  certain  peraons,  naming  them. 
B»  The  return  muat  he  under  the  hands  and 
seala  of  the  committee,  or  a  major  part  of  them. 
CommanwoaUh  v.  Coamks^  8  ib.  469.  See  Com- 
mmiweMiik  v.  ijmpkh^  8  Pick.  70.  It  ahould  con- 
tain the  time  hmiled,  if  any,  in  which  any  owner 
of  land  may  take  away  the  treea,  wood,  or  timber 
thereon.     CommonweaUk  v.  Coomkt,  8  Mass.  469. 

84.  The  doings  of  the  selectmen,  ia  laying  out 
«  town  way,  must  be  recorded.  CommammUk 
V.  Merrick^  ib.  58^  But  where  the  selectmen  of 
Boston  altered  a  highway  in  the  town,  the  way 
was  held  to  be  a  lawlal  way,  and  liable  to  be  used 
as  such,  although  the  proeeedinga  of  the  select- 
men had  not  been  leeorded.  Boston  v.  Brazer,  11 
ih.447. 

85.  Under  the  Masaachusetts  statute  of  1786, 
e.  67,  anthorisiag  the  selectmen  to  lay  oat  town 
roads,  a  majority  of  the  board  may  lav  out  aueh 
road ;  and  a  warrant,  ai^ed  by  such  majority, 
eailing  a  meetiiM  to  aee  if  the  town  will  accept 
ef  a  oertain  roa^  specifically  deeertbedi  laid  out 
by  the  selectmen,  is  a  sulBciettt  report  io  the 
town.    Jons^  v.  AuUmoTy  9  Pick.  146. 

86.  Under  the  Maasaehasetts  sUtute  of  1885, 
e.  171,  the  oomnussioners  of  highways  have  power 
to  supervise  and  review  a  road  laid  out  and  partly 
worked  under  authori^  firom  the  coozt  of  aes- 
sions,  and  to  finish  or  diseontiaue  the  road,  as 
they  may  think  expedient.  SpringfieldT,  Brnmp- 
den,  4  ib.  68.  ^  ^ 

67.  Where  a  town  was  entitled  br  statste  to  a 
jury  in  relation  te  the  locating  of  a  highway,  and 
the  jury,  being  unable  to  agree,  wete  discharged. 


held,  that  the  town  was  enCHled  to  another  jury, 
although  the  atatute  made  no  express  provisioB 
for  such  a  case.  Mendon  v.  Worcottor^  10  ib. 
835. 

88.  If  the  exact  direction  of  a  street  in  Bos- 
ton, as  laid  out  and  recorded,  b  uaoertain,  the 
laying  oat  is  void.    Hiattldotf  v.  Haotingfj  8  ib. 

89.  The  having  taken  a  bond,  from  an  individ- 
ual, to  contriboto  towards  the  ezpenae  of  laying 
out  er  altering  a  atreet,  will  not  vitiate  the  pro- 
ceedings, sufih  bond  not  being  made  their  btuis, 
and  the  adjudication  not  being  colotably  for  the 
uae  of  the  city,  but  really  for  the  use  of  the  indi 
vidua!.     Pork*  v.  Boaton,  8  ib.  818. 

90.  The  court  of  sessions  has  no  authority  to 
award  any  thing  but  money  as  a  eonpensation 
for  damages  sustained  by  any  person  in  conse- 
quence of  the  laying  out  of  a  highway  through 
his  land.     Commonweolih  v.  Peters,  8  Mass.  1^. 

91.  Under  the  Maasachnoetto  stetote  of  1786, 
o.  67,  providing,  in  the  ease  ef  town  ways,  for 
the  damages  to  be  neovered  by  the  owner  of 
land,  any  person  having  an  intereat  ia  the  land, 
either  as  lessee  for  years,  tenant  for  life,  or  fisr 
any  greater  estate  w  fveehold,  as  also  he  ia  re- 
version or  remainder,  is  an  owner  within  the  pro* 
vision.  lUUs  V.  tVddihy  6  ib.  846.  So,  too,  the 
provision  made  in  the  stotute  of  1799,  c  31,  foe 
the  owner  or  owners  of  buildings,  most  Imvc  the 
same  construction;  and  the  leaaee,  as  alao  the 
lessor,  are  each  entitled  to  compenaatiea.  ai. 
Pnrks  V.  Boston^  15  Pick.  196. 

98.  The  application  to  the  sessions,  for  a  jury 
to  estimate  the  damages  occasioned  by  the  loca- 
tion of  a  highway,  must  be  made  to  the  court  that 
ahall  be  holden  next  after  the  aoo^tanoe  of  the 
return  of  the  committee,  and  not  at  an  adjourn- 
ment of  the  same  court.  ComunonwemUk  v.  Jfor- 
folk,  5  Mass.  435. 

93.  The  application  to  the  conrt  of  sessioiia,  for 
a  jury  to  estimate  damages  occasioned  by  the  lay- 
ing out  of  a  highway,  must  be  made  to  the  court 
at  the  term  thereof  holden  next  after  the  accept- 
ance of  the  return  of  the  committee  laying  onl 
the  highway,  and  not  at  an  adjournment  of  the 
same  term  at  which  the  retnrn  is  accepted,  ik. 

94.  On  application  for  a  jury  to  assess  the 
damans  sustained  by  the  Icv^tion  of  a  road, 
those  interested  should  be  notified  to  show  cause 
why  a  jury  should  not  be  empanelled.  Centrul 
Tiunfnice  Corporation  Petitioners,  7  Pick.  13. 

95.  Where  the  jury  to  assess  damages,  caused 
by  layiag  out  a  turnpike  road,  was  summoned 
and  empanelled  by  a  depnty-sherii^  and  it  was 
objected,  verbally,  on  behalf  of  the  turnpike,  be- 
fore the  juiT  was  empanelled,  and  afterwards,  at 
the  court  of  sessions,  that  another  deputy  of  the 
same  sherifi'  was  a  member  of  the  eorporation, 
and  that,  therefore,  pursuant  to  the  Ist  sectioa 
of  the  Massachusette  sUtute  of  1808,  c.  135,  the 
jury  should  be  summoned  and  empanelled  by  a 
coroner,  and  the  seasions,  nevertheless,  accepted 
their  verdi^  it  was  held,  that  the  proceedings  ia 
relation  to  Hch  verdict  might  be  quaahed  on  ear 
fjerart.    Bsrrs  Tnmniko  v.  jj^ppjstea,  8  ib.  430. 

96.  The  jurors  selected  to  estimate  the  dam- 
ages sustained  by  the  laying  out  of  a  highway 
must  be  snmmoned  by  the  sheriff  or  his  deputy. 
CommomweaUk  v.  J^orfiOky  5  Mass.  435.  But  if 
they  be  summoned  by  a  coaetahle,  and  the  pai^ 
ties  be  present  when  the  jury  is  empanelled,  and 
make  no  objection  on  that  acoount,  the  ofajectioa 
afterwards  will  not  prevail,  ik. 

97.  The  number  of  persons  to  be  sommoned 
I  en  the  panel  is  net  restricted  by  sCatato ;  and  the 
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officer,  •  by  smnmonia^  Boma  sapemvinenneB, 
may  aFoid  the  neoessity  of  a  eelection  dt  talihts 
eiremmstmntibus,  Commanwealik  ▼.  MiddleMX.  9 
ib.  388. 

96.  What  it  '« eeaeonable  "  notioe  to  appear 
before  a  jnry  mmmoxied  to  estimate  damages 
caused  Inr  laying  out  a  way,  depends  on  the  sit- 
uation of  the  party,  and  the  particular  circum- 
stances  of  each  case.  Barrt  TurmpUu  r.  AppU- 
tan^  2  Pick.  430. 

99.  A  jury  empanelled  to  ascertain  the  dam- 
age sustained  by  the  owner  of  land  tf  ver  which 
a  highway  has  been  located  may  return  their 
▼erdict  that  the  party  has  sustained  no  damage, 
if  such  is  their  conviction.  CammonweaUh  v. 
MiddleBtx^  9  Mass.  388. 

100.  One  tenant  in  common  cannot  apply  for 
a  jury  without  joinder  of  the  co-tenants.  Merrill 
V.  Berkskirfy  11  Pick.  269.  Where  several  par- 
fi^'i  aggrieved  by  the  laying  out  of  a  highway, 
join  in  a  petition  for  ■  jury,  the  verdict  is,  m 
effect,  several  distinct  verdicts  on  the  several 
rights  of  the  parties,  and  it  is  competent  to  the 
court  of  common  pleas  to  accept  and  affirm  the 
▼erdict  as  to  one  petitioner,  and  set  it  aside  as  to 
another ;  and  where  the  verdict  is  set  aside  as  to 
one  of  the  petitioners,  it  is  the  duty  of  the  county 
commissioners  to  grant  him  a  new  jury.  Antho- 
ny V.  County  CommissioiurSj  14  Pick.  189. 

101.  Where  the  sessions  had  received  and  re- 
corded the  verdict  of  a  jury,  ascertaining  the 
damages  sustained  by  the  owner  of  land  over 
which  a  turnpike  road  passed,  and  ordered  the 
damages  to  be  paid  by  the  corporation  in  six 
months,  and,  in  de&ult  of  payment,  that  a  war- 
rant of  distress  be  levied  on  the  personal  prop- 
erty of  the  proprietors ;  the  court,  upon  certiorari, 
affirmed  the  order,  as  it  related  to  the  recording 
of  the  verdict,  and  the  payment  by  the  corpora- 
tion, and  quashed  it  as  to  the  issuing  the  warrant 
of  distress.  CommonweaUh  v.  Blue  Hill  Turnpike, 
5  Mass.  490. 

lOS.  The  court  of  sessions  may  reject  the  ver- 
dict of  a  jury  if  the  damages  appear  excessive. 
C^mmomweaUh  v.  Jf&tfUk,  5  ib  436. 

103.  In  estimating  the  damages  occasioned  any 
person  by  the  laying  out  of  a  highway,  the  value 
of  the  land  taken,  the  expense  of  fencing  against 
the  road,  and  the  damage  done  to  the  land  ret> 
maining,  are  to  be  taken  mto  consideration ;  and 
ftom  the  amount  is  to  be  deducted  the  benefit  of 
the  road,  if  any,  to  the  owner  of  the  land.  ib. 
CommonweaUk  v.  Coomhs,  2  ib.  489.  CeminMi- 
weoitk  V.  MiddleMez,  9  ib.  368.  Perley  v.  Oumdr 
isr,6ib.  454,458.  CalleauUrw. Marsh,  I  ?'ick.  4^8. 

104.  The  unreasonableness,  of  the  damages 
awarded  in  consequence  of  the  alteration  in  a 
highway  is  a  subject  belonging  exclusively  to 
the  sessions.  ComnumtoealA  v.  WeBthorough,  3 
Mass.  406. 

105.  Damages  arising  from  the  taking  of  land 
for  a  highway  may  be  released  by  a  parol  agree- 
ment Boue  belbre  the  county  commissioners,  and 
entered  upon  their  records.  Fuller  v.  County 
CommissionorB,  15  Pick.  81. 

106.  Where  an  application  is  made  to  the  county 
oomraiesioncrs,  under  the  Massachusetts  statute 
of  1786,  for  damages  sustained  by  the  applicant 
in  the  location  by  the  selectmen  of  a  town  of  a 
private  town  way  over  the  lands  of  the  applicant, 
notioe  of  such  application  should  be  given  to  the 
town  'f  and  the  appearance  of  the  town  before 
the  jury  ordered  on  such  application  was  held 
not  to  be  a  waiver,  by  the  town,  of  the  objection 
that  no  notice  was  given.  Hinekhy  et  oi.,  Peti- 
Honors f  15  ib.  447. 


107.  Where  the  damages  occasioned  by  laying 
out  a  road  were  estimated  by  a  committee,  ana 
their  report  was  accepted  by  the  court  of  sessions, 
but  the  road  was  not  worked  before  statute  1625, 
e.  171,  took  effect,  the  commissioners  under  that 
statute  having  determined  to  construct  the  road, 
it  was  their  cToty  to  estimate  the  damages  anew, 
in  order  that  ttiey  might  be  paid  by  tiie  county. 
Danoers  v.  Hightoay  Commissioners  for  the  Couu" 
tyef  Essex,  6  ?\ck.  90. 

108.  In  sUtute  1786,  o.  81,  §  7,  giving  double 
damages  for  an  injury  received  through  a  defect  in 
any  highway,  the  term  '« highway  '*  includes  town 
way.    Jones  v.  htkabitants  ofAndover^  ib.  59. 

109.  Where  the  selectmen  lay  out  a  private 
way,  they  are  not  required  to  estimate  the  dam- 
ages sustained  by  the  owner  of  land  over  which 
the  way  is  laid ;  but,  unless  he  can  agree  with 
them  or  the  town  upon  a  compensation,  or  upon 
a  committee  to  estimate  the  damages,  he  must 
make  application  to  the  court  of  sessions  for  a 
jury  to  estimate  them.  Craigie  v.  Mellen,  6 
Mass.  7. 

110.  An  action  of  debt  will  not  lie  to  recover 
the  damages  awarded,  by  a  committee  appointed 
by  the  sessions,  to  the  owner  of  lands  over  which 
they  have  located  a  highway.  The  only  remedy 
is  by  a  warrant  of  distress.  Gedney  v.  Tewks 
bury,  3  ib.  307. 

111.  It  is  not  necessary  that  the  sessions  should 
order  payment  at  the  term  when  the  report  of 
the  committee  is  accepted  or  the  verdict  of  the 
jury  recorded  ;  but  the  order  may,  on  motion  of 
the  party  agj^rieved,  be  mkde  at  any  subsequent 
term ;  and,  in  default  of  payment,  a  warrant  of 
distress  may  then  issue.  Commonweafth  v.  Blue 
HiU  Tumptke,  5  ib.  420.  Oedney  v.  Tewksbttry, 
3  ib.  307. 

112.  Where  a  committee,  appointed  to  make 
alterations  in  a  highway,  assessed  the  damages 
arising  to  individnaTs,  the  order  of  sessions  that 
such  damages  be  paid  will  be  erroneous,  if  the 
judgment  of  the  court,  in  confirming  the  altera- 
tions, be  erroneous.  Commonwealth  v.  /few  MU' 
ford,  4  ib.  446. 

113.  One  tenant  in  common  cannot  bind  the 
others,  by  an  agreement  with  the  county  com- 
missioners relative  to  the  location  of  a  road  over 
the  common  land,  or  the  assessment  of  damages, 
MerriU  v.  Berkshire,  11  Pick.  269. 

114.  Where  a  turnpike  corporation  appeared 
befi>re  a  jury,  summoned  to  assess  damages  oc- 
casioned by  their  road,  and  objected  the  want  of 
due  notice,  but  deolined  being  allowed  further 
time,  and  proceeded  on  the  trial ;  this  was  held 
to  be  a  waiver  of  the  objection.  Barre  Turnpike 
V.  Appleton,  2  ib.  430. 

115.  Commissioners  located  a  road  overland 
owned  by  husband  and  wife  in  right  of  the  latter, 
assessed  damages,  and  ordered  them  to  be  paid 
to  the  husband,  who,  without  their  knowledge, 
had  previously  died.  On  application  for  a  aaii- 
damus,  to  show  cause  why  an  order  should  not 
issue  to  the  county  treasurer  to  pay  over  the  dam- 
ages to'  the  widow,  it  was  suggested  that  the  loca^ 
tion  might  have  been  made  in  the  husband's  life- 
time. Ordered  by  the  court,  that  notice  of  such 
application  be  given  to  his  administrator  to  ap* 
pear  and  show  cause  against  the  widow's  claim. 
Kent  V.  Essex,  10  ib.  521 . 

116.  The  jury  have  no  authority  to  lay  out  the 
way  over  the  land  of  any  person  except  the  peti- 
tioners for  the  jury ;  they  therefore  need   not 

the  owners  of  the  land  over  which  the 
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way  is  located.    MorriU  v.  Berkshire,  11  ib.  269. 
They  are  bound  by  the  Judgnient  of  common 
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eonTenienoe  and  neoenity,  and  cannot  alter  jt. 
Latusborough  v.  Berkskire,^^  Pick.  278.  MerriU 
f .  Berkshirt,  11  ib.  269. 

117.  It  is  the  proTince  of  the  comroissionera  to 
determine  the  general  course  and  terminations 
of  a  highway ;  and  the  jury  may  maks  only  such 
minor  alterations  as,  in  their*  opinion,  may  im- 
proTe  the  highway,  or  render  it  less  burdensome 
to  individual  or  corporations  affected  by  it.  ib. 

118.  Where  a  town  petitioned  for  a  jury  to 
alt^r  the  location  of  a  highway  laid  out  by  the 
county  commissioners,  and  to  assess  the  damages 
if  they  should  not  alter  the  location,  the  jury 
were  authorized  to  assess  damages,  although 
they  could  not  agree  upon. any  location  of  the 
road.     Worct»ttr  County  y.  Leicester^  16  ib.  39. 

119.  The  yerdict  of  a  jury,  altering  the  location 
by  the  commissioners,  is  sufficiently  certain  if  it 
giyes  the  commencement  and  termination,  and 
the  courses  and  distances.  MerriU  y.  Berkshire, 
11  ib.  269. 

120.  Where  a  jury,  under  the  Massachusetts 
statute  of  1786,  c.  67,  alter  the  course  of  a  high- 
way, they  may,  of  necessity,  assess  the  damages 
for  such  alteration.  t6. 

121.  The  duty  of  repairing  highways  is  en- 
joined  on  towns  by  statute  only  ;  and  a  breach  of 
that  duty  is  a  violation  of  the  statute,  although 
the  common  law  furnishes  a  remedy.  ComtnoT^ 
wealth  V.  Spring/ieid^  7  Mass.  9. 

122.  The  inhabitants  of  a  town,  where  a  bridge 
or  road  has  been  recently  built  or  laid  out  witn- 
out  any  authority,  are  under  no  obligation  to 
repair  such  bridge  or  road.  CommontoeaUh  y. 
Charlestown,  1  Pick.  180. 

123.  A  town  having  kept  in  repair  a  part  of  a 
turnpike  road,  laid  out  over  an  ancient  county  or 
town  road,  cannot  maintain  an  action  of  aseump' 
tit,  on  the  ground  of  an  implied  promise,  against 
the  turnpike  corporation,  to  recover  the  expenses 
incurred.   Roxbury  y.  Worcester  Turnpike,  2  ib.  41. 

124.  A  turnpike  may  be  laid  out  oyer  an  old 
county  or  town  road ;  and  that  the  turnpike  re- 
ceives toll  for  the  road  so  laid  out  is  conclusiye 
evidence  of  their  being  bound  to  keep  it  in  re- 
pair ;  so  that  they  cannot  object  that  it  was  neyer 
accepted  as  a  turnpike,  or  that  it  is  not  of  the 
width  required  by  law.  CommanweaUh  y.  Wot- 
tester  Turnpike,  3  ib.  327.  So  far  as  it  regards 
the  public,  an  agreement,  by  the  town  in  which 
tuch  road  lies,  to  keep  it  in  repair,  will  not  re- 
lease the  turnpike  from  the  obligation  in  that 
respect,  ib, 

125.  By  statute,  the  selectmen  of  Boston  were 
authorized  to  lay  out  streets,  provided  that  the 
town  should  not  be  obliged  to  complete  them 
sooner  than  they  should  think  expedient.  The 
selectmen  laid  out  a  street,  and  the  mayor  and 
aldermen,  their  successors,  ordered  that  it  be 
made  passable,  provided  that  not  more  than  $500 
be  expended  during  the  current  ^ear.  It  was 
held,  that  such  order  was  a  declaration  of  the  ex- 
pediency, and  that  the  city  were  thereupon  bound 
to  complete  the  street  within  a  reasonable  time  ; 
that  the  question  of  reasonable  time  was  a  ques- 
tion of  law,  under  the  circumstances  of  the  case; 
and  that  the  city  were  liable  to  indictment  for 
not  keeping  such  street  in  repair.  Commonwealth 
y.  Boston,  16  ib.  442. 

126.  Where  a  road  was  laid  out  by  the  court 
of  sessions  in  July  1825,  and  a  town  through 
which  it  was  laid  out  neglected  to  make  it,  and 
did  not  apply  to  the  commissioners  of  highways, 
nor,  until  October,  1828,  to  the  county  commis- 
sioners, to  have  it  made  at  the  expense  of  the 
county,  and*  iQ  tbe  mean  time,  the  damages  to 


the  owners  of  the  land  had  been  paid,  and  the 
town  had  been  indicted  and  fined  for  not  making 
the  road ;  held,  that  the  delay  on  the  part  of  the 
town  was  unreasonable.  Boxford  v.  County  Com- 
missioners  of  Essex,  7  ib.  337. 

127.  A  suryeyor  has  authority,  by  the  statute, 
to  dig  down  or  raise  a  street ;  and  if  he  does  it 
with  discretion,  and  not  wantonly,  a  party  in- 
jured cannot  maintain  an  action  against  him,  nor, 
it  seems,  against  any  other  person.  CaUender  y. 
Marsh,  1  ib.  418.  Such  digging  down  or  raising 
is  not  an  alteration,  within  the  meaning  of  the 
statute,  ib.  Amendment,  as  there  used,  compre- 
hends  making  better,  ib, 

128.  A  surveyor  of  highways  has  no  authority 
to  repair  a  way  at  his  own  expense,  and  then  to 
call  upon  the  town  for  an  indemnity.  Jones  y. 
Lancaster,  4  ib.  149.  But  see  Wood  y.  WaUrmlle, 
5  Mass.  294. 

129.  Suryeyors  of  highways,  as  such,  haye  nu 
authority,  excepting  as  to  highways  and  roads  on 
land,  such  as  they  are  obliged  to  keep  in  repair. 
Austin  y.  Carter,  I  ib.  231. 

130.  Ai  mandamus  commsjidmff  commissioners 
to  finish  a  highway,  alleged  to  be  insufficiently 
made,  but  accepted  by  them  as  completed,  wtt) 
not  lie,  because  the  question  of  sufficiency  is  by 
law  submitted  to  the  commissioners.  Riee  y.  Com- 
missioners  of  Highioays  of  Middlesex,  13  Pick. 
225. 

131.  The  duty  of  towns,  by  statute  1786,  c.  81, 
to  keep  highways  in  repair,  extends  to  defects 
and  obiBtructions  caused  by  snow,  and  the  sur- 
veyor has  the  same  powers  and  duties  with  re- 
gard to  them  as  in  regard  to  other  repairs.  Lofcer 
y.  Brookiine,  13  ib.  343. 

132.  Where  towns  neglect  to  make  sufficient 
provision  to  repair  highways,  the  surveyor  must 
take  such  measures  only  for  repairing  them  as 
are  pointed  out  by  the  statute,  t^. 

133.  Where  a  town  way  has  been  regularly 
laid  out  by  the  selectmen,  and  approved  by  the 
town,  it  IS  established.  Craigie  v.  MeUrn,  6 
Mass.  7. 

134.  A  town,  haying  accepted  a  way  laid  out 
by  due  form  of  law  over  a  turnpike  road  where 
no  toll  had  been  demanded  for  several  years,  is 
indictable  for  not  keeping  such  way  in  repair. 
Commonwealth  v.  Petersham,  4  Pick.  119. 

135.  The  question  as  to  the  expediency  of  dis- 
continuing a  highway  belongs  exclusively  to  the 
common  pleas.  Commonwealth  v.  Ranury,  8 
Mass.  457.  The  general  court,  however,  have  a 
right  to  discontinue  a  public  highway.  Wales  v. 
Stetson,  2  ib.  143, 146.  Hood  v.  Dighttm  Bridge, 
3  ib.  263. 

136.  If  a  highway  become  useless,  in  conse- 
quence of  the  laying  out  of  a  turnpike,  it  is  a 
good  cause  for  a  discontinuance.  Cammonwealth 
y.  Roxbury,  8  ib.  457. 

137.  Establishing  an  alteration  in  a  way  is,  in 
law,  a  discontinuance  of  the  part  altered.  Cmr- 
monwealth  v.  Westborough,  3  ib.  406  Cootiimii- 
wealth  y.  Cambridge,  7  ib.  158. 

138.  An  adjudication  that  a  highway  has  be- 
come useless,  substantially  conforms  to  the  Mas- 
sachusette  statute  of  1797,  c.  30.  CommonweaUk 
y.  Roxbury,  8  ib.  457. 

139.  Where  a  highway  is  once  legally  discon- 
tinued, it  ceases  to  be  chargeable  to  the  town, 
unless  it  is  laid  out  anew,  although  the  reason  ot 
its  discontinuance  may  have  ceased.  GMiiiMn- 
wealth  v.  Western,  1  Pick.  136. 

140.  A  public  landing-place  is  not  a  way ;  and 
a  town  is  not  authorized  to  discontinue  it.  Gsi»> 
monwealth  v.  7>idks^,  3  ib.  44 
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141.  A  town  Bwy  diseontiniie  a  town  way. 
CommanweaUh  ▼.  Tvdk^r,  2  Pick.  44. 

142.  Where  a  town  way  haa  been  regularly 
laid  oat  by  the  aelectmen,  and  approved  by  the 
town,  the  surveyor  or  selectmen,  acting  as  such, 
cannot  be  trespassers  in  making  such  road  pass- 
able, although  the  year  during  which  an  appli- 
cation, quast  an  appeal,  may  he  made,  has  not 
elapsed.  CraigU  v.  Mellen^  6  Mass.  7.  But  if, 
after  notice  of  such  application  for  a  discontinu- 
ance of  the  road,  and  pending  such  application, 
the  surveyor  enter  and  begin  to  make  the  road, 
perhaps,  upon  application  to  this  court,  some 
process  would  issue  to  stay  the  proceedings  of 
the  surveyor  until  the  question  should  be  de- 
cided, ib. 

143.  No  action  lies,  at  common  law,  against  a 
town  for  damages  sustained  through  the  defect 
of  the  highways  in  such  town.  Daoia.T.  May^ 
^MTd^  9  ib.  242. 

144.  Under  the  statute  of  Massachusetts  of 
1786,  c.  18,  actual  notice  to  the  town  of  the  de- 
fect is  not,  in  all  cases,  necessary ;  as  in  cases  of 
open  and  visible  defects,  such  as  could  be  pre- 
vented by  common  and  ordinary  diligence.  Loih 
deU  V.  Jfew  Bedford^  1  ib.  153.  Rted  v.  JVbrtA- 
fiUd^  13  Pick.  94.  And,  under  the  same  statute, 
they  are  liable  for  ao  injury  occasioned  by  an  in- 
cumbrance in  the  road,  (as  by  large  stones  being 
left  in  it,)  as  well  as  for  one  occasioned  by  any 
defect  in  it.    Bigelow  v.  Westony  3  Pick.  267. 

145.  A  surveyor  of  highways  cannot  recover 
damages  of  the  town  for  any  injury  he  may  have 
received  through  a  defect  of  the  highways  with- 
in his  own  district,  where  such  i^ju^v  has  arisen 
from  his  own  default.  Wood  v.  naUroUle^  4 
Mass.  422.    5  ib  294. 

146.  Under  the  Massachusetts  statute  of  1786, 
a  town  was  held  liable  for  the  injury  sustained 
by  a  traveller,  in  consei)uence  of  an  excavation 
made  by  a  railroad  corporation  in  a  highway, 
although,  by  the  act  of  incorporation  of  such 
railroad  company,  it  was  bound  so  to  construct 
its  road  as  not  to  impede  the  use  of  said  high- 
way.    Currier  v.  Lowell^  16  Pick.  170. 

147.  A  traveller,  in  order  to  be  entitled  to  re- 
cover damages  of  a  town  for  loss  caused  by  a 
deficiency  in  a  road,  is  not  bound  to  look  far 
ahead  in  order  to  guard  against  obstructions' 
which  ou^ht  not  to  be  suffered  to  exist.  Thomp- 
son V.  Bndgewater,  7  ib.  188. 

148.  In  an  action  for  damages  for  injury  caused 
by  defects  in  a  road,  the  burden  is  upon  the 
plaintiff  to  show  ordinary  care  on  his  part.  Lane 
▼.  Crombie^  12  ib.  177. 

149.  The  town  is  responsible  for  injuries  occth 
sioned  by  defects  in  a  highway  from  the  time 
when  it  is  opened  for  public  travel,  and  evidence 
that  it  has  been  paid  for  by  order  of  the  commis- 
sioners, and  has  been  travelled,  may  be  ffiven  in 
proof  that  it  has  been  opened  for  put3ic  use. 
Bliss  V.  Deetjield,  13  Pick.  102. 

150.  The  common-law  remedy,  for  an  injury 
•uatained  in  consequence  of  the  neglect  of  a 
turnpike  corporation  to  keep  their  road  in  re- 
pair, is  taken  away  by  statute  1804,  c.  125. 
WUUams  v.  Hingkam^  tfc.  Corporation,  4  ib.  341. 
No  person,  except  one  from  whom  toll  is  de- 
mandable,  can  sustain  an  action  on  that  statute 
for  an  injury  so  sustained,  ib. 

151.  In  an  action  against  a  town  to  recover 
damages  for  an  injury  from  a  defect  in  a  road 
used  as  a  town  way,  the  town  may  show  that  the 
road  was  not  duly  laid  out  and  accepted  as  such. 
Jones  V.  Inhabitants  of  Andover,  9  ib.  146.  The 
existence  of  a  highway  can  be  proved  by  imme- 


morial usage.  Comnumwoalth  v.  Low,  3  ib.  406. 
In  general,  the  facts  which  would  tend  to  prove 
the  existence  of  such  a  way  would  prove  the 
larger  easement  of  a  public  highway.  Com- 
monweafth  v.  Jfewbury,  2  ib.  51 .  If  the  use  be 
exclusive  by  the  inhabitants,  it  would  negative  a 
dedication  to  the  public ;  if  not  exclusive,  it 
would  prove  it  a  common  highway.  Comnum' 
wealth  V.  Low^  3  ib.  408. 

152.  A  deputy-sheriff,  who  is  an  inhabitant  of 
a  town  through  which  a  highway  is  laid  oat  by 
the  county  commissioners,  is  incompetent,  by 
reason  of  interest,  to  summon  or  preside  at  the 
trial  before  a  jury  granted  on  the  application  of  a 
party  aggrieved  by  the  doings  of  the  commis- 
sioners, in  locating  the  way  or  assessing  damages. 
Merrill  v.  Berkshire,  11  ib.  269.  On  a  trial  be- 
fore a  jury  empanelled  by  an  officer,  in  pursu- 
ance of  the  statute  respecting  the  laying  out  of 
highways,  it  is  the  province  of  the  officer,  and 
not  of  the  jury,  to  determine  on  the  admissibility 
of  evidence.  %b. 

153.  A  county  commissioner  is  not  disqualified 
from  acting  on  a  petition  for  a  new  highway  from 
the  circumstance  that  he  is  a  taxable  inhabitant 
of  a  town  through  which  it  is  to  pass.  Wilhra* 
ham  V.  Hampden,  11  ib.  322.  But  see  Rutland  v. 
Worcester,  20  ib.  71.  Nor  from  the  fact  that  his 
brother  and  son  are  among  the  petitioners  for  it, 
it  not  appearing  that  these  persons  have  anv 
other  than  a  public  interest  in  the  matter.  fVil- 
braham  v.  Hampden,  11  ib.  322. 

154.  If  one  of  the  commissioners,  who  acts  in 
laving  out  a  highway,  be  disqualified  by  his  place 
of  residence,  or  by  reason  of  an  interest  in  the 
subject-matter,  and  a  party,  knowing  this  fact, 
does  not  take  the  exception  until  afler  the  road  is 
established,  this  is  a  waiver  of  the  objection. 
Ipswich  V.  Essex,  10  ib.  519.  So,  too,  in  the  case 
of  exceptions  to  the  competency  of  the  officer 
presiding  in  a  hearing  before  a  jury  called  to  re* 
vise  the  doings  of  the  commissioners.  Merrill  v. 
Berkshire,  11  ib.  269. 

155.  Where  the  commissioners  of  highways 
had  refused  to  take  supervision  of  such  road  be- 
fore they  were  superseded  by  the  county  com- 
missioners, it  was  held,  that  it  was  the  duty  of 
the  county  commissioners  to  take  supervision  of 
it,  and  either  discontinue  it,  or  complete  it. 
Springfield  v.  Hampden,  10  ib.  59. 

15or  Where  a  highway  had  been  laid  out  bv 
the  court  of  sessions,  and  had  been  partly  worked, 
and  the  commissioners  of  highways  had  refused  to 
take  supervision  before  they  were  superseded  by 
the  county  commissioners,  it  was  held,  that  the  lat 
ter  were  bound  to  take  jurisdiction  of  the  matter,  t^. 

157.  Where,  under  statute  1786,  c.  81,  §  4, 
expenditures  were  made  by  a  particular  surveyor 
additional  to  the  sum  appropriated  and  assessed 
for  the  repair  of  highways,  and  were  subsequent- 
ly ratified  by  the  selectmen,  it  was  held,  that  the 
town  were  bound  to  repay  Uie  surveyor.  Emer^ 
son  V.  Kewbwry,  13  ib.  377. 

158.  The  Massachusetts  statute  of  1786,  c.  81, 
as  to  selectmen's  assigning  limits  to  the  survey- 
ors respectively,  is  only  directory ;  but  if  no  as- 
signment is  made,  perhaps  the  surveyors  must 
act  together,  or  by  the  voice  of  the  major  part  of 
the  whole.  Callender  v.  Marsh,  1  ib.  418.  If  a 
surveyor  of  highways,  before  the  assignment  of 
his  limits,  and  without  consulting  the  other  sur- 
veyors, repair  at  his  own  expense  a  way,  which 
upon  assignment  falls  without  his  limits,  he  is 
without  remedy.     Jones  v.  Lancaster,  4  ib.  148. 

159.  Erectinff  a  toll-board,  with  the  rates  of 
toll  in  the  smaU  Roman  character,  but  of  a  large 
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lite,  wu  held  to  be  a  eonpliaiice  wHh  the  wtktr 
«t«,  which  reqaired  them  to  be  in  large  or  capital 
letters.    Jfiek&U  ▼.  BeHram^  3  Pick.  342. 

160.  A  proTtmon  in  an  act  of  incorporatioa  of 
a  turnpike  road  company,  exempting  a  person 
from  toll  when  **  passing  with  his  horse,  team, 
or  cattle,  to  or  firom  the  common  labors  of  his 
fiirm,"  will  not  exempt  him  when  carting  wood 
to  his  farm  for  the  purpose  of  burning  bricks 
made  there  br  him  for  sale.  Meiffard  Turnpike 
▼.  Torrevy  2  ib.  536. 

161.  One  residing  tn  a  town  where  a  tsmptke 
gato  is  placed,  who  is  exempted  from  toll  when 

Sing  **oo  the  common  and  ordinary  business  of 
nuy  concerns  within  the  ssid  town,"  cannot 
pass  free  of  toll  when  goinc  into  another  town  on 
rach  concerns.  Kent  t.  Ifewburyport  Turnpike 
Corporation^  4  ib.  368. 

162.  Passing  in  a  vehicle  swiftly  by  a  turnpike 
gate,  and  not  stopping  when  called  after  to  pay 
the  toll,  is  a  forcible  passing,  within  the  meaning 
of  the  Massachusetts  statutes  respecting  turnpike 
roads.    JflekoU  t.  Bertram,  3  ib.  342. 

163.  The  corporation  A  had  a  toll-bridge  firom 
Boston  to  Lechmere  Point.  The  corporation  B 
being  authorised  to  make  a  dam,  with  a  road 
upon  it,  from  Charlestown  to  the  same  point, 
without  a  right  of  toll,  A  consented  that  B 
should  make  the  dam  from  Charlestown  to  the 
bridge,  and  should  have  the  use  of  the  part  of  the 
bridge  between  the  point  and  the  junction  for  part 
of  the  dam.  B  made  a  bridge,  accordingly,  as  a 
commencement  of  the  dam;  and  it  was  held,  that 
that  part  of  A's  bridge  was  virtually  part  of  the 
dam,  and  that  A  could  not  exact  toll  of  persons 
for  passing  on  it  in  going  between  Charlestown 
and  the  Point.  Canal  Brtd^e  v.  Gordon,  1  ib.  297. 
A's  consent  that  a  part  of  ite  bridge  should 
make  part  of  the  dam  was  inferred  from  ite  per- 
mitting B  to  build  a  bridge  against  A's,  ana  al- 
lowing all  persons  to  go  between  Charlestown 
and  the  Point  for  four  years  free  of  toll ;  B  hav- 
ing previously  voted  that  the  free  use  of  the 
dam  shovld  be  granted  to  A  for  passing  and  re- 
passing, provided  A  would  permit  B  to  use  part 
of  A's  Dridge  Ibr  part  of  the  dam.  ib. 

164.  Where,  by  the  act  of  incorporation,  the 
proprietors  of  a  turnpike  were  to  have  a  right  to 
demand  toll  when  the  road  should  be  approved 
as  sufficiently  made  by  a  committee  to  be  ap- 
pointed by  the  sessions;  and  that  they  were  to 
be  liable  to  pay  all  damages  happening  to  any 
person  firom  whom  toll  is  demandable,  from  want 
of  repairs ;  held,  that  they  were  liable  for  such 
damages,  although  the  road  was  in  the  same 
stete  as  when  approved  by  such  committee.  Lord 
V.  Fytk  Maseaehusette  Turnpike,  16  Mass.  106. 

165.  Where  a  sum  of  money  was  subscribed 
by  certain  individuals  to  aid  in  making  a  town 
way,  and  this  fact  was  known  by  the  town  be- 
fore such  way  was  approved,  it  was  held,  that 
the  vote  of  approval  was  not  rendered  invalid 
thereby.     Copeland  v.  Packard,  16  Pick.  217. 

(e.)    In  Conmeetieut. 

166.  A  petiticc  for  a  highway  alleged  that  the 
old  road  was  *«  very  circuitous,  hilly,  and  on  bad 
ground,'*  and  that  a  new  road  might  be  laid  out 
between  the  same  termini  '*  so  as  greatly  to  ac- 
commodate the  public,  with  little  expense  to  the 
town,  or  injury  to  private  property."  It  was 
held,  that  this  was  sufficient  under  the  Connec- 
ticut statute,  without  alleging  that  the  highway 
«'is  wanting,"  or  that  it  would  be  of  common 
convenience  or  necessity.  Windsor  v.  Field,  1 
Conn.  279. 


167.  Under  the  Connectictit  statute,  the  eowt 
to  which  a  petition  is  made  for  the  laying  out  of 
a  highway  may  find  with  regard  to  the  con- 
venience and  necessity  of  the  road,  without  the 
intervention  of  a  committee.  Bridgeport  v.  Hmk- 
betl,  5  ib.  237. 

168.  The  county  court  in  Connecticut  has  no 
power  to  establish  part  of  a  highway  laid  out  en- 
tire by  a  committee,  and  to  reject  the  residue,  but 
must  establish  or  reject  the  whole.  tVinektster 
V.  Hinsdale,  12  ib.  68. 

169.  Under  the  Connecticut  statute  with  re- 
gard to  the  laying  out  of  highways,  it  is  not 
necessary  that  the  court  should  ascertain,  by 
means  of  a  committee,  whether  the  road  is  of 
"common  convenience  and  necessity."  Windsor 
V.  Field,  1  ib.  279. 

170.  In  Connecticut,  a  petition  to  the  county 
court  for  a  highway  from  place  to  place  within 
the  same  town  need  not  aver  a  special  demand 
or  request  of  the  selectmen  to  lay  out  such  high- 
way.    Waterhury  v.  Darien,  9  ib.  252. 

171 .  A  petition  to  the  county  court,  fn  Con- 
necticut, for  a  highway  from  one  point  to  another 
within  the  same  town,  must  aver  that  the  selects 
men  of  that  town  neglected  and  refused  to  lay 
out  such  highway,  and  the  want  of  such  aver- 
ment may  be  taken  advantage  of,  on  remonstrance 
by  one  aggrieved,  even  after  default  of  the  re- 
spondents, and  the  appointment  and  report  of  a 
committee.  Treat  v.  Middletoten,  8  Conn.  243. 
And  an  averment,  that  the  selectmen  have  neg- 
lM;ted  and  refhsed  to  pav  the  damages  assessed 
on  a  highway  laid  out  by  them,  and  have  also 
neglected  and  refused  to  open  such  highway, 
is  not  equivalent  to  the  averment  required!^  t^. 

172.  Under  the  Connecticut  statute,  268,  tit 
48,  §  12,  a  petition  to  a  county  court  for  a  high- 
way from  place  to  place  within  the  same  town 
must  contain  an  averment  that  the  selectmen  of 
the  town  have  neglected  and  refused  to  lay  out 
such  highway,     naterbury  v.  Darien,  ib.  1G3. 

173.  In  an  application  to  the  county  court  for 
a  highway,  pursuast  to  the  Connectiut  statute,  it 
is  not  necessary  to  allege,  in  the  precise  words 
of  the  statute,  that  the  highway  prayed  for 
would  be  of  **  common  convenience  and  neces- 
sity,'* but  it  is  sufficient,  if  the  facta  stated  induce 
such  inference.  Plair^field  v.  Packer,  11  ib.  576. 
Therefore,  where  the  petition  stated  that,  in  the 
opinion  of  the  petitioners,  common  convenience 
and  necessity  required  that  a  new  highway 
should  be  laid  out  between  two  places;  that 
thereby  the  distance  between  the  places  would 
be  greatly  lessened,  and  not  only  the  travel  in 
the  immediate  neighborhood,  but  also  the  long 
travel,  be  greatly  facilitated ;  it  was  held,  that 
these  allegations  were  sufficient,  ih. 

174.  An  application  for  a  highway  by  petition, 
under  the  Connecticut  statute,  need  not  state 
that  the  road  prayed  for  would  be  **  of  common 
necessity  or  convenience,"  if  the  facta  stated  in- 
duce such  an  inference.  Lockwood  v.  Gregory^ 
4  Day,  407. 

1 75.  On  an  application  for  a  highway  ttom.  place 
to  place  within  the  same  town,  3ie  town,  and  not 
the  selectmen,  is  the  party  in  interest,  and  th« 
proper  party  to  be  cited;  the  citation  being 
served  upon  on»  of  the  selectmen ;  and  where  a 
citation  was  issued  to  and  served  upon  N.  F., 
one  of  the  principal  inhabitanta  and  selectmen  of 
the  town,  and  the  rest  of  the  inhabitants  of  that 
town,  it  was  held,  that  the  requirementa  of  the 
statute  were  substantiaUy  complied  with.  Plains 
field  V.  Packer,  11  Conn.  576. 

176.  On  an  application  to  the  county  court  fbi 
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t  highway  from  place  to  plaee  within  the  aame 
town,  it  mast  he  averred  in  the  petition  that  the 
selectmen  of  that  town  negleeted  and  refiised  to 
lay  out  such  highway,  and  it  moat  appear  from 
the  record  that  Uie  arerment  is  true ;  otherwise, 
the  proceeding  is  erroneous.  PlmhAM  t.  Faiek&r. 
11  Conn.  576. 

177.  Service  of  a  petition  for  a  highway  ob  a 
town,  by  leaving  a  eopy  at  the  nsual  plaee  of 
abode  of  one  of  the  selectmen,  ia  good.  Wmf 
Chester  v.  Hinsdale,  12  ib.  88. 

178.  The  {H^ovisionof  the  Conneotieut  statnte, 
regarding  notice  by  the  selectmen  of  the  laying 
out  of  a  highway,  is  confined  to  owners  within 
the  state.  Personal  notice  to  owners  residing 
out  of  the  state  is  unnecessary ;  notice  by  ma2 
being  reasonable  notice.  Oons  v.  CamM*  ib. 
464. 

179.  A  town,  in  which  no  part  of  a  read 
praved  for  is  laid  out,  is  not  entitled  to  notice, 
ttoder  the  (Tonnecticttt  statute,  of  the  meeting  of 
the  committee,  although  it  is  made  party  to  the 
petition;  and  if  it  is  so  entitled,  another  town, 
through  which  the  road  runs,  cannot  take  advan- 
tage of  the  want  of  such  notice.  Windsor  v. 
Fields  1  ib.  279. 

180.  Where  the  county  court,  on  a  petition  for 
alterations  in  a  highway  in  the  town  of  H.,  found 
that  such  petition  was  legally  served  on  the  select- 
men of  the  town  of  H.,  and  that  the  selectmen 
«f  said  town  had  ever  neglected  and  refused  to 
maJLe  such  iterations,  although  requested  so  to 
do,  and  thereupon  proceeded  to  appoint  a  com- 
mittee  to  make  such  alterations;  on  a  remon- 
strance, by  the  town  of  H.,  against  the  acceptance 
of  the  report  of  the  committee,  alleging  that  such 
town  had  not  been  legally  notified  of  the  appli- 
oation,  it  was  held,  that  the  remonstrants  were 
precluded,  by  the  finding  of  the  court,  from 
proving  such  want  of  notice.  Huniingtan  v. 
Birck^  12  ib.  142. 

181.  The  proper  oath  for  a  committee  ap- 
pointed^ to  lay  out  a  highway,  in  Connecticut,  is 
the  one*  in  the  statute  relating  to  highways,  §  12. 
ib. 

182.  Where  the  committee  appointed  to  lay 
out  a  highway  siffned  their  report  *^  as  a  com- 
mittee under  oath,"  but  it  was  not  otherwise 
shown  by  the  report,  or  any  part  of  the  record, 
that  they  were  sworn  before  they  proceeded  to 
act  under  their  appointment,  it  was  held,  on  a 
writ  of  error,  that  it  sufficiently  appeared  from 
the  record  that  the  committee  were  legally  sfrom 
and  at  the  proper  time.  Husted  v.  Greemwich, 
11  ib.  383. 

183.  The  report  of  a  viewing  committee  on  an 
application  for  a  hiehway,  under  the  Connecti- 
cut statute,  stated  Umt  the  highway  prayed  for 
*'  would  be  of  public  advantage  and.  convenience, 
and  that  the  same  ought  to  be  made."  The 
court  accepted  their  report.  It  was  held,  that 
iiiis  was  a  sufficient  finding  by  the  court,  to  au- 
thorise them  to  proceed  and  lay  out  the  highway. 
LoekiDood  V.  Gregsry^  4  Day,  407. 

184.  A  remonstrance  to  the  report  of  a  viewing 
committee,  appointed  on  application  for  a  high- 
way, under  the  -Connecticut  statute,  containing 
a  direct  denial  of  the  facts  stated  in  the  report 
Bor  alleging  matter  in  avoidance  otherwise  than 
by  reciting  a  town  vote,  without  averring  the 
truth  of  the  facts  contained  in  such  report,  u  in- 
■ufficient.  ib, 

185.  The  limits  of  a  highway  must  be  defined 
^th  reasonable  certainty.  Beardslee  v.  French, 
7  Conn.  125.  Therefore,  where  a  survey  desig- 
nated only  the  line  ef  a  highway,  withcoi  speci- 


fying its  breadth,  it  was  held  te  be  incompetent 
evidence  to  prove  the  existence  of  a  highway. 
ib. 

186..  A  coamittee,  appointed  under  the  Con- 
nectiout  statute^  te  lay  out  a  highway,  may  re- 
serve privileges  to  the  owners  of  the  land 
through  which  the  way  passes,  if  coneistent 
with  the  putilic  ^sement.  Winds&r  v.  Fidd,  1 
ib.  279. 

187.  In  the  report  of  a  eomnHttee  appointed, 
under  the  Connecticut  statute,  to  lay  out  a  high* 
way,  the  termint  of  the  road,  the  intermediate 
courses  and  distances  on  each  person's  land, 
with  the  names  <^the  several  owners  of  the  soil, 
and  the  quantity  of  land  belonging  to  each  sub- 
jected to  the  easement,  were  precisely  stated.  It 
was  held,  that  the  limits  of  the  highway  were 
fixed  with  sufficient  eertainty.  t6. 

188.  A  committee  appointed,  under  the  Cob« 
necticut  statute,  to  lay  out  a  highway,  stated,  in 
their  report,  that  '^the  a^nt  of  tlie  town,  the 
petitioner,  and  the  proprietors  of  the  highway 
being  legally  notified,"  they  met  on  a  certain 
day,  when,  *<  being  met  by  all  concerned,"  they 
completed  the  business  of  their  appointment.  It 
appeared  also,  from  the  record,  that  **  the  parties 
were  fally  heard  as  to  the  acceptance  of  the  re- 
port "  berore  the  court,  no  exception  being  taken 
to  want  of  notice.  It  was  held,  that  the  require- 
ments of  the  statute,  as  to  notice,  were  substan- 
tially complied  with.  ib» 

189.  Where  the  report  of  a  committee,  ap« 
pointed  to  lay  out  a  highway,  stated  that,  having 
taken  the  oath,  and  given  the  notice  by  law 
required,  they  met,  Ac,  and  such  report  was 
aocepled  and  recorded,  it  was  held,  that  it  suffi- 
ciently appeared  from  the  record  that  the  oath 
prescribed  by  law  was  taken  by  the  committee 
before  they  entered  upon  the  duties  of  their 
appointment.  Huntingdon  v.  Birch,  12  Conn. 
142. 

190.  Under  the  Connecticut  statute,  no  pre- 
vious notice  to  land-owners  of  the  appointment 
of  freeboidera  to  assess  damages  is  necessary. 
Crans  v.  Cemp,  ib.  464. 

191.  Under  the  Connecticut  statute,  the  ap- 
pointment of  freeholden  by  a  justice  of  the  peace 
to  assess  damages  to  the  owner  of  land,  through 
which  a  highway  is  laid  out  by  the  selectmen, 
may  be  made  by  a  justice  who  is  an  inhabitant 
of  the  town  liable  to  pay  such  damages,  ib. 

192.  A  committee  appointed,  under  the  Con- 
necticut statute,  to  lay  out  a  highway,  are  not  re- 
stricted to  the  actual  ownera  of  the  land,  in  the 
assessment  of  damages,  in  every  case.  Windsor 
V.  Field,  I  ib.  279. 

193.  Under  the  Connecticut  statute  as  to  lay* 
ing  out  highways,  if  anj  person  u  agp^ieved  by 
the  doings  of  the  committee  appoints  to  lay  out 
a  read,  either  in  the  assessing  of  damages  or  in 
any  other  cway,  bis  appropriate  remedy  is  bj 
application  to  the  eourt  before  the  report  is  ac- 
cepted, ib. 

194.  Where  the  individuals,  through  whoae 
land  a  highway  had  been  laid  by  the  committee, 
obtained  a  reassessment  of  damages  by  a  jury,  by 
whose  verdict  the  assessment  was  increased  in 
fkvor  of  some  of  thcee  individuals,  and  the  party 
opposing  the  laying  out  of  the  highway  oAered 
testimony  to  show  that,  in  view  of  such  increased 
assessment  of  damages,  the  highway  was  not  of 
common  convenience  and  necessity,  it  was  held, 
that  such  testimony  was  inadmissible.  Plaij\fidd 
V.  Packer,  11  ib.  576. 

195.  Fifteen  yean'  uninterrupted  possession 
of  a  highway  will  be  a  bar  to  a  town's  right  of 
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xecoverinff  it  for  the  lue  of  a  highway.    LUeh^ 
fiM  ▼.  Wilmot,  2  Root,  288. 
See  Per  Cohtra. 

196.  The  non-uier  of  a  highway  for  manj 
years  is  prima  facie  eTidence  of  a  releaae  of  the 
public  riffht  to  the  owner  of  the  soil.  BeardsUe 
T.  French^  7  Coun.  125.  Therefore,  where  the 
owner  of  the  soil  had  kept  lu  bam  across  the 
highway  for  about  90  years,  tne  fact  was  held  ' 
admissible  evidence  to  prove  an  extinguishment 
of  the  public  right,  ib, 

197.  The  averment  of  neglect  and  refusal,  by 
the  selectmen,  to  lay  out  a  highway,  may  be  sup- 
ported by  any  evidence  from  which  the  fact  may 
be  fairly  inferred.  fVaierbury  v.  Darien,  9  ib. 
352.  Therefore,  where  testimony  was  offered  to 
show  that,  six  years  previously,  an  inhabitant  of 
the  town,  not  a  petitioner,  requested  the  select- 
men to  lay  out  the  road,  and  that,  shortly  before 
the  petition  was  brought,  another  inhabitant,  not 
a  petitioner,  made  toe  same  request,  without 
informing  the  selectmen  that  he  was  acting  at 
the  request  of  a  petitioner,  it  was  held,  that  this 
testimony,  in  connection  with  the  fact  that  the 
highway  was  not  laid  out,  was  admissible  to 
prove  the  neglect  and  refusal  required,  ib. 

198.  Verdicts  and  judgments  between  other 
parties  are  admissible  to  prove  a  public  right  of 
way  only  where  the  party  claims  by  prescript 
tion,  and,  in  that  case,  merely  to  corroborate  the 

{iresumption  of  a  grant.  A  user  of  sufficient 
ength  to  constitute  a  presumption  must  first  be 
proved,  and  then,  in  aid  of  that  user,  the  verdict 
or  judgment  is  admissible.  Fowler  v.  Savage,  3 
ib.  90.  But  where  the  grant  itself  is  produced, 
such  evidence  is  wholly  irrelevant.  It  is  not 
admissible  to  give  a  construction  to  the  grant, 
nor  to  make  valid  that  which,  on  the  face  of  it, 
is  invalid,  ib. 

199.  In  Connecticut,  in  trespass  quare  dau- 
nan,  the  defendants  justified  under  a  public 
right  of  way  over  the  loeus  in  quo,  and  offered 
in  evidence,  to  prove  the  existence  of  such  high- 
way, a  document  purporting  to  be  a  survey  or 
laying  out  of  such  highway  by  a  committee  of  the 
town,  in  1762.  Such  document  was  not  accom- 
panied with  any  evidence  that  such  committee 
was  ever  appointed,  or  that  their  report  was  ever 
accepted.  It  was  held,  that  such  document  was 
inadmissible  for  the  purpose,  ib.  Held,  also,  that 
the  town  had  no  power  to  lay  out  such  highway 
in  1762,  and  that  such  appointment,  acceptance, 
and  power,  could  not  be  presumed  from  lapse  of 
time.  ib. 

200.  A  party,  to  show  the  laying  out,  width, 
and  extent  of  a  highway,  offered  in  evidence  a 
copy,  authenticated  from  the  town  records,  of  a 
report  of  a  committee  made  in  1713,  laying  out  a 
highway,  accoi^anied  with  proof  that  it  was  the 
same  highway  with  the  one  in  question,  and  that 
the  travel  had  ever  since  been  on  some  parts  of 
it.  Held,  that  this  document  was  inadmissible, 
because  towns,  in  1713,  had  not  the  power  of 
laying  out  highways,  and  because  it  did  not 
appear  that  such  report  had  been  accepted  by 
the  town.  Watroaa  r.  Southtoortk,  5  ib.  305. 
Held,  also,  that  such  power  and  acceptance  could 
not  be  presumed  from  time  and  use,  the  use  not 
being  commensurate  with  the  highway,  and  lapse 
of  time  alone  not  affording  any  presumption,  ib. 
Held,  also,  that  the  report  was  not  confirmed  by 
the  Connecticut  act  of  May,  1723,  tit.  97,  c.  10.  ib. 

(f.)    In  Jfeto  York. 

201.  Under  the  act  to  regulate  highways,  the 
commissioners  cannot  lay  out  a  highway,  through 


buildings,  mills,  or  manufiMtories,  or  fixtures, 
yards,  Ac.,  appurtenant  to  them,  without  the 
consent  of  the  owners;  and,  if  they  do  so,  they 
are  trespassers.    Clark  t.  Pkelps,  4  Cow.  190. 

202.  Where  power  is  delegated  to  a  court,  in 
New  Tork,  in  relation  to  the  laying  out  of  streets, 
all  the  ordinary  powers  of  a  court  applicable  to 
the  subject-matter  may  be  exercised  ;  such  as 
granting  subpenas  for  witnesses,  adjourning  the 
proceedings,  dto.  Brooklyn  r.  Paidker,  8  Wend. 
47. 

203.  In  New  Tork,  the  judges  of  the  commop 
pleas  cannot  lay  out  a  road  differing  Irom  the  om* 
submitted  to  the  commissioners,  their  power  be- 
ing strictly  appellate.  Ez  parte  ConunissianerM 
of  Danube,  1  Cow.  142. 

204.  The  question  of  the  necessi^  or  propri- 
ety of  opening  a  street,  in  the  city  of  New  York, 
cannot  be  agitated  upon  a  motion  in  the  supreme 
court  to  confirm  the  report  of  the  commissioners 
of  estimate  and  assessment.  Matter  of  jSlbany 
Street,  11  Wend.  150. 

205.  The  New  Tork  statute,  which  anthoriies 
the  commissioners  to  take  the  whole  of  a  lot, 
where  only  part  is  required  for  the  use  of  a 
street,  by  means  whereof  the  fee  becomes  vested 
in  the  corporation  upon  the  confirmation  of  the 
commissioners'  report,  is  unconstitutiona]  and 
Toid  when  such  lands  are  taken  without  the 
consent  of  the  owner,  ib. 

206.  The  trustees  of  the  village  of  Brooklyn 
have  no  power,  under  the  act  ineocporating  the 
village,  and  the  act  amending  the  same,  passed 
in  1824,  to  lay  out  a  new  street,  without  the  cm>b- 
sent  of  the  owners  of  the  land  over  which  the 
same  is  laid.     Brooklyn  r.  Pateken,  8  ib.  47. 

207.  The  authority  given  by  the  act  of  April 
9, 1824,  to  enable  the  trustees  of  the  village  of 
Brooklyn,  New  York,  to  take  the  lands  of  own- 
ers for  the  purpose  of  laying  out  streets,  includes 
in  it  the  power  to  remove  buildings.  Pateken  v. 
Brooklyn,  2  ib.  377. 

208.  In  proceedings,  under  the  New  York  act 
as  to  laying  out  roads,  it  is  no  objection  that  the 
certificate,  as  to  the  propriety  of  a  road,  is  made 
by  more  than  12  freeholders.  Commissionors  v. 
Judm,  7  ib.  264.  And  where  the  certificate  wan 
made  by  20  freeholders,  the  fact  that  five  of  the 
number  were  of  kin  to  the  owner  of  the  land 
was  held  not  to  vitiate  it.  ib.  Nor  is  the  fact 
that  one  of  the  judges,  to  whom  an  appeal  is 
made  from  the  decision  of  the  commisstoners, 
was#ne  of  the  freeholders  who  made  the  certifi- 
cate, an  error  which  will  produce  a  reversal  of 
the  doings  of  the  judges,  if  the  objection  was 
omitted  to  be  urged  on  the  hearing  of  the  appeal. 
ib.  A  general  appeal  from  the  determination  of 
the  commissioners  sufficiently  complies  with  the 
requirements  of  the  act.  ib. 

209.  In  New  York,  60  days*  notice  to  the  owner 
of  land  must  be  given  before  proceeding  to  open 
a  road,  as  well  where  it  has  been  established  by 
an  alteration  made  by  judges  after  the  same  had 
been  laid  out  by  them  on  appeal,  as  where  a  road 
is  originally  laid  out  by  commissioners  of  high- 
ways ;  and  actual  notice  must  be  shown.  Csss  v. 
Thompson,  6  ib.  634. 

210.  In  New  York,  the  survey,  in  laying  out 
a  highway,  need  not  specify  the  width.  P^fP^ 
V.  Commissionert  of  Salem,  1  Cow.  2^.  The 
judges  have  power  to  order  the  commissioners  to 
lay  out  the  road ;  and  an  order,  on  appeal,  **  that 
the  road  be  laid  out  as  applied  for,**  is  a  sufficient 
direction  to  the  commissioners,  to  lay  it  out.  t^. 

211.  In  New  York,  the  sworn  application  of 
13  fireeholders  for  a  public  highway  is  a  pubJis 
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lithed.  CraigU  ▼.  Mdlen,  6  Mftis.  7.  The  de- 
cision  of  the  town,  upon  the  question  whether 
any  proposed  road  will  be  for  its  convenience  or 
not,  regularly  submitted  to  it,  is  final  and  condu- 
siTe,  unless,  within  the  time  limited  by  the  stat' 
ute,  there  has  been  an  application  to  the  court  of 
sessions,  and  the  doings  of  the  town  have  been 
overruled .  i6. 

70.  An  application  to  the  court  of  sessions  for 
laying  out  or  altering  a  highway  is  necessary, 
and  IS  the  foundation  of  the  future  proceedings 
of  the  court.  CommanweaUh  ▼.  Pettrs^  3  ib.  2^. 
Commonwealth  v.  Cambridge^  7  ib.  158.  Com- 
monweaUk  v.  Coombs,  2  ib.  489.  West  Boston 
Bridge  t.  Middlesex,  10  Pick.  270,  273. 

71.  Before  the  laying  out  of  a  highway,  the 
court  of  sessions  must  adjudge  it  to  be  of  com- 
mon convenience  and  necessity.  CommontoeaUh 
V.  Egremont,  6  Mass.  491.  CommonweaUk  v. 
Cummings,  2  ib.  171.  The  town  in  which  a  pro- 
posed highway  is  to  be  located  must  be  notified 
by  it  before  such  decision.  Commonwealth  v. 
Egremontf  6  ib.  491 .  CommanweaUh  v.  Chase,  2 
ib.  170.  Commonwealth  v.  Peters,  3  ib.  229.  Com- 
monwealth  v.  Cambridge,  4  ib.  627.  Common^ 
toeaUh  v.  Cambridge,  7  ib.  158.  Commonwealth 
T.  Coombs,  2  ib.  489.  And  it  is  necessary  that  it 
appear  on  the  proceedings  that  the  town  was  in 
fact  heard,  or  that  it  had  notice,  ib.  But  the 
court  may  proceed  to  adjudge  that  the  way  is  of 
common  convenience  or  necessity,  without  giv- 
ing notice  to  the  owners  of  the  land  over  which 
the  way  may  pass,  ib.  Commonwealth  v.  Cam- 
oridge,  7  ib.  158.  Yet,  if  a  petition  for  a  new 
highway  describe  the  parties  interested  over 
whose  land  the  way  must  pass,  it  would  seem 
that  such  persons  ought  to  be  notified,  before  an 
adjudication  that  the  public  shall  have  an  ease- 
ment in  their  lands  without  their  consent,  ib. 
But,  when  the  owners  or  occupiers  of  the  lands, 
who  are  necessarily  parties  in  interest,  are  not 
mentioned  in  the  petition,  through  ignorance  or 
negligence  of  the  petitioners,  no  order  of  notice 
to  them  can  regularly  issue ;  yet  if  they,  in  fact, 
having  notice,  come  into  court  and  snow  their 
claim  of  interest  against  the  prayer  of  the  peti- 
tion, the  court  will  inquire  into  their  claim,  and, 
if  it  appear  to  be  well  founded,  will  admit  them 
to  show  cause  against  the  petition ;  when  they 
shall  be  deemed  parties  in  all  the  subsequent  pro- 
ceedings, t^.  Therefore,  where  certain  persons, 
who  were  not  named  in  the  petition  for  a  new 
highway,  were  admitted  to  show  cause  against 
the  petition,  and,  after  a  continuance  of  the  peti- 
tion for  advisement,  and  an  order  that  no  further 
proceedings  be  had  unless  they  were  again  noti- 
fied, further  proceedings  were  had  on  the  peti- 
tion, in  the  adjudication  that  the  way  prayed  for 
was  of  common  convenience  and  necessity,  with- 
out notice  to  those  persons,  such  proceedings 
were  held  to  be  irregular,  ib.  But  if  the  court, 
having  discovered  that  the  persons  who  claimed 
to  be  parties  in  interest,  and  who  had  been  ad- 
mitted as  such,  had  in  fact  no  interest  in  the 
question,  had  assigned  this  reason  on  the  record 
for  not  given  them  further  notice,  the  want  of 
further  notice  would  have  been  no  objection  to 
the  proceedings,  ib. 

72.  The  warrant  appointing  the  locating  com- 
mittee must  be  under  the  seal  of  the  court.  Com- 
monwealth  v.  Coombs,  2  ib.  489.  And  the  com- 
mittee must  be  sworn  to  the  faithful  and  impartial 
appraisement  of  damages,  ib.  But  where  a  war- 
rant to  a  locating  committee  particularly  describes 
their  whole  duty,  an  oath  "faithfully  and  impar- 
tially to  perform  the  service  to  which  they  are 
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appointed,"  or  **  faithfully  and  impartially  to  dis- 
charge the  trust  reposed  in  them,*'  is  sufficient. 
Commonwealth  v.  Westborough,  3  ib.  406. 

73.  The  appointment  of  a  viewing  committee, 
to  report  their  opinion  of  the  convenience  or  ne- 
cessity of  the  way  prayed  for,  is  not  required  by 
statute,  but  is  discretionary  with  the  court.  Com^ 
monwealth  v.  Coombs,  2  ib.  489.  Commonwealth 
V.  Cambridge,  7  ib.  158.  And  it  is  not  necessary 
that  such  committee  should  be  sworn  before  they 
perform  the  service.  Commonwealth  v.  Cambridge^ 
7  ib.  158.  Their  report  is  no  evidence  in  the 
cause,  if  objected  to ;  but  they  must  be  examined 
on  oath,  as  witnesses,  if  either  party  request  it.  ib. 
It  is  not  necessary  that  the  inhabitants  of  the 
town  should  be  notified  before  the  appointment 
of  such  committee,  ib.  But  it  is  usual  for  that 
committee  to  notify  all  persons  interested^  before 
they  view  the  ground.  CommonwetUth  v.  Coombs, 
2  ib.  489. 

74.  The  locating  committee  must  give  notice 
to  all  persons  interested,  before  they  proceed  up 
on  their  commission.  Lancaster  v.  Pope,  1  ib.  86. 
Commonwealth  v.  Coombs,  2  ib.  489.  And  it 
seems  that  the  inhabitants  of  the  town  ought  to 
be  notified  by  the  committee.  Lancaster  v.  Pope, 
1  ib.  86. 

75.  Upon  an  application  to  the  court  of  ses- 
sions for  the  acceptance  or  laying  out  of  a  ^ town 
way,  the  town  must  be  notified  before  the  ap- 
pointment of  a  committee.  Commonwealth  v. 
Metealf,  2  ib.  118.  Commonwealth  v.  Sheldon,  3 
ib.  188. 

76.  Where  the  parties  interested  are  duly  noti 
fied  of  the  time  and  place  of  a  meeting  of  the 
commissioners,  a  new  notice  of  the  time  and 
place  of  an  adjourned  meeting  is  not  necessary. 
Commonwealth  v.  County  Commissioners  of  Berk- 
shire, 8  Pick.  343.  Where,  on  a  petition  for  al- 
teration of  a  "  county  road,"  though  in  fact  it  waa 
a  town  road,  or  the  location  of  a  new  road  between 
two  county  roads,  the  highway  commissioners 
laid  out  a  new  road  between  the  termini,  held, 
that  describing  the  new  road  as  an  alteration  did 
not  vitiate  the  proceedings,  ib,  A  notice  of  a 
meeting  of  highway  commissioners,  signed  **by 
order  of  the  commissioners.  A,  chairman,"  was 
held  sufficient,  though  it  did  not  appear  that  the 
notice  was  issued  at  a  meeting  of  three  or  more 
of  the  commissioners,  t^. 

77.  Where  the  town  remonstrated  to  the  ses- 
sions against  the  proceedings  of  the  committee, 
without  objecting  the  shortness  of  the  notice 
given  by  the  committee  to  the  town,  an  exception 
on  that  ground  is  insufficient.  Commonwealth  v. 
Westborough,  3  Mass.  406. 

78.  Where  no  time  is  allowed  by  the  sessions 
for  the  owner  of  land,  over  which  a  highway  is 
laid,  to  remove  wood,  &c.,  it  is  not  to  be  pre- 
sumed that  any  wood,  dsc.,  was  growing  on  the 
land.  ih. 

79.  Parties  who  appear  before  the  commission- 
ers cannot  object  to  tne  proceedings  on  the  ground 
of  their  not  having  had  reasonable  notice,  unless 
they  make  the  objection  at  the  time  of  the  hear- 
ing. Inhabitants  of  Jft(w  Salem,  Petitioners,  6 
Pick.  470.  Where  the  commissioners  of  high- 
ways ordered  30  days'  notice  of  the  hearing,  on  a 
petition  for  a  new  road,  to  be  given  to  the  towns 
through  which  the  road  was  to  run,  and  by  the 
return  of  the  commissioners  it  appeared  that  they 
proceeded  to  business,  **  having  given  reasonable 
notice  to  the  inhabitants  of  the  said  towns,"  one 
of  which  towns  appeared,  and  having  given  like 
notice  to  certain  persons  named,  being  all  the 
persons  whom  the  commissioners  knew  to  be  iu 
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tMMled,  inofl  of  them  slio  appeared,  it  wa«  held, 
that  the  retum  ahowed  aufficiently  that  reaaona- 
ble  notice  had  been  riven.  InkiiitmtUs  of  Aeao 
aaUmy  PetitionerM,  6  Pick.  470.  Under  the  aUtnte 
«r]8S5,  o.  171,  eommiMionera  of  highwaja  have 
power  to  enter  into  a  contract  for  the  making  of 
a  road  before  making  return  of  their  proceedinga 
in  layinf  ont  to  the  conrt  of  leaaions.  H. 

80.  Where  a  propoaed  road  between  two  towna 
in  one  county  will  paaa  through  another  county, 
the  highway  commiaaionera  of  the  former  may 
properly,  before  looathig  the  road,  take  a  bond 
from  individoala  that  the  part  of  the  road  lying 
in  the  latter  ahall  be  laid  out  by  ita  commiaaton- 
ere ,  and  if  not,  that  it  ahall  be  made  and  kept 
open  and  in  repair.  FreMown  ▼.  Bristol^  9  Pick. 
46.  A  notice  by  highway  commiaaionera,  to  all 
peiaouB  intereatpd,  of  the  time  and  place  ap* 
pointed  fbr  viewing  a  road  prayed  for,  publiahed 
in  a  newapaper  printed  within  the  county,  ia  a 
legal  notice,  ik. 

81.  The  memben  of  a  committee,  appointed  in 
pnrauance  of  the  4th  aeetion  of  the  Maaaachuaetta 
Matute  of  1786,  c.  67,  muat  all  act  in  laying  ont 
ft  highway.    Comnumweulth  ▼.  fytwiek^  9  ib.  70. 

8S.  A  committee  appointed  to  locate  a  high- 
way most  make  their  return  to  the  court  holden 
■est  after  the  aenrice  ia  performed.  Common- 
wmMi  r,  Ortat  Biurringtoi^  6  Maaa.  492.  DureU 
▼.  MmriUj  1  ib.  411.  See  I^Mbnm  ▼.  Bristol^  9 
Pick.  46. 

83.  The  loeatiftg  committee  mnat  return  ape- 
cifically  what  notice  they  have  given,  and  what 
thejr  have  done,  that  the  court  may  aee  whether 
their  proceedinga  have  or  have  not  k>een  accord- 
ing  to  law.  Laneastor  ▼.  Pope,  1  Maaa.  86.  Com- 
monwmUk  v.  Coowibs,  2  ib.  489.  They  muat  alao 
name  the  ownera  of  the  land  over  which  the  way 
ia  hud  out,  or  retum  that  they  are  unknown. 
Commonwealth  ▼.  Coom^a,  2  ib.  489.  Oommon' 
weaith  T.  Ortu  Bairringttm^  6  ib.  492.  They 
muat  alao  aiaeea  the  damagea,  or  return  that  none 
were  auatained  by  certain  peraona,  naming  them. 
a^.  The  return  muat  be  under  the  hands  and 
■eala  of  the  committee,  or  a  major  part  of  them. 
Cbmaieiiviaia  ▼.  Coomhs,  2  ib.  489.  See  Com^ 
monweoUk  v.  Ipwwick,  2  Pick.  70.  It  ahould  con- 
tain the  time  limited,  if  any,  in  which  any  owner 
«f  land  may  take  away  the  treea,  wood,  or  timber 
thereon.     Commonwealik  v.  Ooom&a,  2  Mass.  489. 

84.  The  doinga  of  the  aelectmen,  in  laying  out 
A  town  wayj  muat  be  recorded.  Commonwtmkk 
▼.  Merriek,  ib.  529.  But  where  the  selectmen  <^ 
fioaton  altered  a  highvray  in  the  town,  the  way 
waa  held  to  be  a  lawfhl  way,  and  liable  to  be  used 
as  such,  although  the  proceedinga  of  the  aeleet- 
men  had  not  been  recorded.  BooUm.  ▼.  Brazor.  11 
«b.  447. 

85.  Under  the  Maaaachuaetta  atatute  of  1786, 
n.  67,  authorising  the  aelectmen  to  lay  out  town 
roads,  a  majority  of  the  board  may  lav  out  auoh 
road ;  and  a  warrant,  signed  by  auch  majority, 
calling  a  meeting  to  aee  if  the  town  will  accept 
of  a  certain  road,  apecifically  deacribed,  laid  out 
by  the  ietectmen,  ia  a  aufficient  report  to  the 
town.    Jonso  v.  JIndovor,  9  Pick.  146. 

86.  Under  the  Maasachusetta  atatute  of  1825, 
e.  171,  the  commlsaionera  of  highwaya  have  power 
to  auperviae  and  review  a  roadlaid  out  and  partly 
worked  under  authority  IVom  the  court  of  aea- 
Bions,  and  to  finish  or  diaoontinue  the  road,  aa 
they  may  think  expedient.  Sprtngfiddr,  Homp^ 
iIm,  4  ib.  66. 

87.  Where  a  town  waa  entitled  bv  atatute  to  a 
Jury  in  relation  to  the  locating  of  a  highway,  and 
the  fury^  being  vmUo  to  «gree,  wawdiaohai^gedy 


held,  that  the  town  waa  entitled  to  another  jnry, 
although  the  atatute  made  no  ezpreaa  proviaioa 
for  auch  a  case.  Mendon  v.  IVorceotor^  10  ib. 
235. 

88.  If  the  exact  direction  of  a  street  in  Boa- 
ton,  aa  laid  out  and  recorded,  ia  uncertain,  the 
laying  out  ia  void.    Hineklmf  v.  Hooting,  2  ib. 
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89.  The  having  taken  a  bond,  fiom  an  individ- 
ual, to  contribute  towards  the  expense  of  laying 
out  or  altering  a  street,  will  not  vitiate  the  pro- 
ceedinga, anen  bond  not  being  made  their  baaia, 
and  the  adjudication  not  beiuff  coiorahly  for  the 
uae  of  the  city,  but  really  for  Sie  use  of  the  indi 
vidual.     Parks  v.  Booion,  8  ib.  218. 

90.  The  court  of  sessiooa  has  no  authority  to 
award  any  thing  but  money  as  a  oompenaation 
for  damagea  sustained  by  any  person  in  conse- 
quence of  the  laying  out  of  a  highway  through 
hia  land.     Commonwealth  ▼.  Petert,  2  Maaa.  1&. 

91.  Under  the  Maaaachuaetta  aUtste  of  1786, 
o.  67,  providing,  in  the  caae  of  town  waya,  for 
the  damagea  to  be  recovered  by  the  owner  of 
land,  any  peraon  having  an  intereat  in  the  land, 
either  aa  lessee  for  years,  tenant  for  lifo,  or  for 
any  greater  eatate  of  freehold,  aa  alao  he  in  re- 
veraion  or  remainder,  is  an  o^mer  within  the  pro- 
viaion.  EUis  v.  WeUk,  6  ib.  246.  8o^  too,  the 
proviaion  made  in  the  statute  of  1799,  c.  31,  for 
the  owner  or  ownen  of  buildinga,  must  have  the 
aame  conatruotion ;  and  the  leaaee,  aa  alao  the 
lessor,  are  each  entitled  to  compensation,  ih. 
Parks  V.  Boston,  15  Pick.  198. 

02.  The  application  to  the  sessions,  for  a  jury 
to  eatimate  the  damages  occaaioned  by  tlie  loca- 
tion of  a  hiffhway,  muat  be  made  to  the  court  that 
shall  be  holden  next  after  the  acceptance  of  the 
return  of  the  committee,  and  not  at  an  adjourn- 
ment of  the  same  court.  Commonwealtk  v.  Jfor- 
folk,  5  Mass.  435. 

93.  The  application  to  the  court  of  aesaiona,  for 
a  jury  to  estimate  damages  occasioned  by  the  lay- 
ing out  of  a  highway,  muat  be  made  to  the  court 
at  the  term  thereof  holden  next  after  the  acceptr 
anoe  of  the  retum  of  the  committee  laying  out 
the  highway,  and  not  at  an  adjournment  of  the 
aame  term  at  which  the  return  ia  accepted,  ik. 

04.  On  application  for  a  jury  to  aaacas  the 
damage  sustained  by  the  location  of  a  road, 
thoae  interested  should  be  notified  to  show  cause 
why  a  jury  ahould  not  be  empanelled.  Central 
Tnmjnke  Corporation  Petitionors,  7  Pick.  13. 

95.  Where  the  jury  to  aaaess  damagea,  eauaed 
by  laying  out  a  turnpike  road,  was  summoned 
and  empanelled  by  a  deputv-aheriiP,  and  it  was 
objected,  verbally,  on  behalf  of  the  turnpike,  be- 
fore the  jury  was  empanelled,  and  afterwarda,  at 
the  court  of  sessions,  that  another  deputy  of  the 
aame  aheriff  waa  a  member  of  the  corpontion, 
and  that,  therefore,  purauant  to  the  lat  aectton 
of  the  Massachusetts  statute  of  1802,  o.  135,  the 
jury  ahould  be  aummoned  and  empanelled  by  a 
coroner,  and  the  aeasions,  nevertheless,  accepted 
their  v^fct,  it  was  held,  that  the  proceedings  in 
relation  to  auch  verdict  might  be  quaahed  on  eer 
tiorari,    Barre  TSimmke  v.  Ap^,oton,  2  ib.  430. 

96.  The  jnron  aeleoted  to  estimate  the  dam- 
ages sustained  by  the  laying  out  of  a  highway 
muat  be  summoned  by  the  aheriff  or  hia  deputy. 
Commonwealtk  v.  ffbrfolk^  5  Maaa.  435.  But  if 
they  be  summoned  by  a  constid»le,  and  the  par- 
tiea  be  preaent  when  the  jury  ia  empanelled,  and 
make  no  objection  on  that  account,  the  objection 
afterwarda  will  not  prevail,  t^. 

97.  The  number  of  peraons  to  be  summoned 
on  the  panel  ia  not  leatiioted  by  atatute ;  and  fba 
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officer,  bjr  •uimnoiiuiif  ■ome  rapernmnennet, 
majr  mvoid  the  neoeeeitjr  of  m  felection  d*  Udibut 
ciremmstantikus,  ComnumweaUk  r.  MiddteBtx.  9 
ib.  388. 

96.  What  b  ^  seaeonable  "  nottoe  to  appear 
before  a  jary  summoned  to  estimate  damages 
caused  bj  laying  out  a  way,  depends  on  the  sit- 
uation of  the  party,  and  the  particnlar  circam- 
■tances  of  each  case.  Borrs  TwrmpilM  t.  AppU- 
tint,  2  Pick.  430. 

99.  A  jury  empanelled  to  ascertain  the  dam- 
age sustained  by  the  owner  of  land  oyer  which 
a  highway  has  been  located  may  return  their 
▼erdict  that  the  party  has  sustained  no  damage, 
if  such  is  their  conviction.  C&mm&MwmUtk  ▼. 
MiddUstx,  9  Mass.  388. 

100.  One  tenant  in  common  cannot  apply  for 
a  jury  without  joinder  of  the  co-tenants.  MerriU 
V.  Btrkskire^  11  Pick.  269.  Where  several  par- 
^•t  aggrieved  by  the  laying  out  of  a  highway, 
join  in  a  petition  for  a  jury,  the  verdict  is,  m 
e&ct,  several  distinct  verdicts  on  the  several 
rights  of  the  parties,  and  it  is  competent  to  the 
court  of  common  pleas  to  accept  and  affirm  the 
▼erdict  as  to  one  petitioner,  and  set  it  aside  as  to 
another ;  and  where  the  verdict  is  set  aeide  as  to 
one  of  the  petitioners,  it  is  the  duty  of  the  county 
commissioners  to  grant  him  a  new  jury.  JhUko- 
ay  v.  County  CommissumMrt,  14  Pick.  189. 

101.  Where  the  sessions  had  received  and  re- 
corded the  verdict  of  a  jury,  ascertaining  the 
damages  sustained  by  the  owner  of  land  over 
which  a  turnpike  road  passed,  and  ordered  the 
damages  to  be  paid  by  the  corporation  in  six 
months,  and,  in  defitult  of  payment,  that  a  war- 
rant of  distress  be  levied  on  the  personal  prop- 
erty of  the  proprietors ;  the  court,  upon  certiorari, 
affirmed  the  order,  as  it  related  to  the  recording 
of  the  verdict,  and  the  payment  by  the  corpora* 
tion,  and  quashed  it  as  to  the  issuing  the  warrant 
of  distress.  CommonweaUhyi.  Blue  SiU  Turnpike, 
5  Mass.  490. 

102.  The  court  of  sessions  may  reject  the  ver- 
dict of  a  jury  if  the  damages  appear  excessive. 
CommonweaUh  v.  JfatfM,  5  ib  435. 

103.  In  estimating  the  damages  occasioned  any 
person  by  the  laying  out  of  a  highway,  the  value 
of  the  land  taken,  iSe  expense  m  fencing  against 
the  road,  and  the  damage  done  to  the  land  re- 
maining, are  to  be  taken  into  consideration  ;  and 
from  the  amount  is  to  be  deducted  the  benefit  of 
the  road,  if  any,  to  the  owner  of  the  land.  ib. 
CommonweaUh  v.  Coombs,  3  ib.  489.  Common^ 
toeaitk  V.  Middlesex^  9  ib.  388.  PerUy  v.  CAaii^ 
2sr,6ib.454,458.   CaUomder  y.  Marsh,  I  ?'ick.4\8. 

104.  The  unreasonableness  of  the  damages 
awarded  in  consequence  of  the  alteration  in  a 
highway  is  a  subject  belonging  exclusively  to 
the  seesions.  CommonweaiA  v.  Westborougk,  3 
Mass.  406. 

105.  Damages  arising  from  the  taking  of  land 
for  a  highway  may  be  released  by  a  parol  agree- 
ment mMle  before  the  county  commissioners,  and 
entered  upon  their  records.  Fuller  ▼.  Covnty 
CommtMsioHers,  15  Pick.  81. 

106.  Where  an  application  is  made  to  the  county 
commiasioaers,  under  the  Massachusetts  statute 
of  1786,  for  damages  sustained  by  the  applicant 
in  the  location  by  the  selectmen  of  a  town  of  a 
private  town  way  over  the  lands  of  the  applicant, 
notice  of  such  application  should  be  given  to  the 
town ;  and  the  appearance  of  the  town  before 
the  jury  ordered  on  such  application  was  held 
not  to  be  a  waiver,  by  the  town,  of  the  objection 
that  no  notice  was  given.  Hinckley  et  a/.,  PeH- 
HonerSf  15  ib.  447. 


107.  Where  the  damages  occasioned  by  laying 
out  a  road  were  estimated  by  a  committee,  and 
their  report  was  accepted  by  the  court  of  sessions, 
but  the  road  was  not  worked  before  statute  1895, 
c.  171,  took  eifect,  the  commissioners  under  that 
statute  haviuff  determined  to  construct  the  road, 
it  was  their  duty  to  estimate  the  damages  anew, 
in  order  that  they  might  be  paid  by  the  county. 
Dangers  y.  Highway  Commienonora  for  the  Coun- 
ty of  Essex,  6  Pick.  90. 

108.  In  sUtute  1786,  o.  81,  f  7,  giving  double 
damans  for  an  injury  received  through  a  defect  in 
any  highway,  the  term  *<  highway  "  includes  town 
wajp.    Jones  y.  hdkabiUnts  ofJlndover,  ib.  59. 

109.  Where  the  selectmen  lay  out  a  private 
way,  they  are  not  required  to  estimate  the  dam- 
ages sustained  by  the  owner  of  land  over  which 
the  way  is  laid ;  but,  unless  he  can  agree  with 
them  or  the  'town  upon  a  compensation,  or  upon 
a  committee  to  estimate  the  damages,  he  must 
make  application  to  the  court  of  sessions  for  a 
jury  to  estimate  them.  Craigio  ▼.  Mellen,  6 
Mass.  7. 

110.  An  action  of  debt  will  not  lie  to  recover 
the  damages  awarded,  by  a  committee  appointed 
by  the  sessions,  to  the  owner  of  lands  over  which 
they  have  located  a  highway.  The  only  remedy 
is  by  a  warrant  of  distress.  Gedney  v.  Tewks 
bury,  3  ib.  307. 

111.  It  is  not  necessary  that  the  sessions  should 
order  payment  at  the  term  when  the  report  of 
the  committee  is  accepted  or  the  verdict  of  the 
jury  recorded  ;  but  the  order  may,  on  motion  of 
the  party  agprrieved,  be  made  at  any  subsequent 
term ;  and,  m  default  of  payment,  a  warrant  of 
distress  may  then  issue.  Commontoealtk  v.  Blue 
Hill  Turnpike,  5  ib.  490.  Oedney  v.  Tewkstury, 
3  ib.  307. 

119.  Where  a  committee,  appointed  to  make 
alterations  in  a  highway,  assessed  the  damages 
arising  to  individuals,  the  order  of  sessions  tnat 
such  damages  be  paid  will  be  erroneous,  if  the 
judgment  of  the  court,  in  confirming  the  altera- 
tions, be  erroneous.  CommentoeaUh  v.  ^ew  Mil- 
ford,  4  ib.  446. 

113.  One  tenant  in  common  cannot  bind  the 
others,  by  an  agreement  with  the  county  com- 
missioners relative  to  the  location  of  a  road  over 
the  common  land,  or  the  assessment  of  damages. 
MerriU  v.  Berkshire,  11  Pick.  969. 

114.  Where  a  turnpike  corporation  appeared 
before  a  jury,  summoned  to  assess  damages  oc- 
casioned by  their  road,  and  objected  the  want  of 
due  notice,  but  declined  being  allowed  further 
time,  and  proceeded  on  the  trial ;  this  was  held 
to  be  a  waiver  of  the  objection.  Barre  Turnpike 
V.  Appltton,  9  ib.  430. 

115.  Commissioners  located  a  road  over  land 
owned  by  husband  and  wife  in  right  of  the  latter, 
assessed  damages,  and  ordered  them  to  be  paid 
to  the  husband,  who,  without  their  knowledge, 
had  previously  died.  On  application  for  a  ami* 
dofmius,  to  show  cause  why  an  order  should  not 
issue  to  the  county  treasurer  to  pay  over  the  dam- 
ages to  the  widow,  it  was  suggested  that  the  loca- 
tion might  have  been  made  m  the  husband's  life- 
time. Ordered  by  the  court,  that  notice  of  such 
application  be  given  to  his  administrator  to  ap- 
pear and  show  cause  against  the  widow's  claim. 
KetU  ▼.  Essex,  10  ib.  591 . 

116.  The  jury  have  no  authority  to  lay  out  thp 
way  over  the  land  of  any  person  except  the  peti- 
tioners for  the  jury ;  they  therefore  need  not 
name  the  owners  of  the  land  over  which  the 
way  is  located.  JlferrtU  v.  Berkshire,  11  ib.  969. 
They  are  bound  by  the  judgment  of  commos 
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•oiiTenienoe  and  neoeMitj,  and  cannot  alter  it. 
Lanuborougk  t.  Btrkskire,  22  Pick.  278.  MerriU 
?.  Berkshire,  11  ib.  269. 

117.  It  if  the  proyince  of  the  commissioners  to 
determine  the  general  course  and  terminations 
of  a  highway ;  and  the  jury  maj  make  only  such 
minor  alterations  as,  in  their  opinion,  may  im- 
proye  the  highway,  or  render  it  less  burdensome 
to  individuals  or  corporations  affected  by  it.  ib. 

118.  Where  a  town  petitioned  for  a  jury  to 
alter  the  location  of  a  highway  laid  out  by  the 
county  commissioners,  and  to  assess  the  damages 
if  they  should  not  alter  the  location,  the  jury 
were  authorised  to  assess  damages,  although 
they  could  not  agree  upon  any  location  of  the 
road.     Worcester  County  y.  Leicester,  16  ib.  39. 

119.  The  verdict  of  a  jury,  altering  the  location 
b^  the  commissioners,  is  sufficiently  certain  if  it 
gives  the  commencement  and  termination,  and 
the  courses  and  distances.  Merrill  v.  Berkshire, 
11  ib.  269. 

120.  Where  a  jury,  under  the  Massachusetts 
statute  of  1786,  c.  67,  alter  the  course  of  a  high- 
way, they  may,  of  necessity,  assess  the  damages 
for  such  alteration,  ib. 

121.  The  duty  of  repairing  highwsys  is  en- 
joined on  towns  by  statute  only  ;  and  a  breach  of 
that  duty  is  a  violation  of  the  statute,  although 
the  common  law  furnishes  a  remedy.  Common^ 
wealth  V.  Springfield,  7  Mass.  9. 

122.  The  inhabitants  of  a  town,  where  a  bridge 
or  road  has  been  recently  built  or  laid  out  with- 
out any  authority,  are  under  no  obligation  to 
repair  such  bridge  or  road.  Commonteealtk  v. 
Charlestown,  1  Pick.  180. 

123.  A  town  having  kept  in  repair  a  part  of  a 
turnpike  road,  laid  out  oyer  an  ancient  county  or 
town  road,  cannot  maintain  an  action  of  assump' 
sit,  on  the  ground  of  an  implied  promise,  against 
the  turnpike  corporation,  to  recover  the  expenses 
incurred.  Roxbury  y.  Worcester  Turnpike,  2  ib.  41. 

124.  A  turnpike  may  be  laid  out  over  an  old 
county  or  town  road ;  and  that  the  turnpike  re- 
ceives toll  for  the  road  so  laid  out  is  conclusive 
evidence  of  their  being  bound  to  keep  it  in  re- 
pair ;  BO  that  they  cannot  object  that  it  was  never 
accepted  as  a  turnpike,  or  that  it  is  not  of  the 
width  required  by  law.  CorMnontoealth  v.  Wor- 
cester Turnpike,  3  ib.  327.  So  far  as  it  regards 
the  public,  an  agreement,  by  the  town  in  which 
such  road  lies,  to  keep  it  in  repair,  will  not  re- 
lease the  turnpike  from  tlie  obligation  in  that 
Kespect.  ib. 

125.  By  statute,  the  selectmen  of  Boston  were 
authorized  to  lay  out  streets,  provided  that  the 
town  should  not  be  obliged  to  complete  them 
sooner  than  they  should  think  expedient.  The 
selectmen  laid  out  a  street,  and  the  mayor  and 
aldermen,  their  successors,  ordered  that  it  be 
made  passable,  provided  that  not  more  than  foOO 
be  expended  during  the  current  ^ear.  It  was 
held,  that  such  order  was  a  declaration  of  the  ex- 
pediency, and  that  the  city  were  thereupon  bound 
to  complete  the  street  within  a  reasonable  time ; 
that  the  question  of  reasonable  time  was  a  ques- 
tion of  law,  under  the  circumstances  of  the  case ; 
and  that  the  city  were  liable  to  indictment  for 
not  keeping  such  street  in  repair.  Commonweidth 
f.  Boston,  16  ib.  442. 

126.  Where  a  road  was  laid  out  by  the  court 
of  sessions  in  July  1825,  and  a-  town  through 
which  it  was  laid  out  neglected  to  make  it,  and 
did  not  apply  to  the  commissioners  of  highways, 
nor,  until  October,  1828,  to  the  county  commis- 
sioners, to  have  it  made  at  the  expense  of  the 
•ounty,  and|  in  t||e  ipeao  time,  the  damages  to 


the  owners  of  the  land  bad  been  paid,  and  the 
town  had  been  indicted  and  fined  for  not  making 
the  road ;  held,  that  the  delay  on  the  part  of  the 
town  was  unreasonable.  Boxford  v.  County  Com- 
missioners  of  Essex,  7  ib.  337. 

127.  A  surveyor  has  authority,  by  the  statute, 
to  dig  down  or  raise  a  street ;  and  if  be  does  it 
with  discretion,  and  not  wantonly,  a  party  in- 
jured cannot  maintain  an  action  against  him,  nor, 
it  seems,  against  any  other  person.  Cullender  v. 
Marsh,  1  ib.  418.  Such  digging  down  or  raising 
is  not  an  alteration,  within  the  meaning  of  the 
statute,  ib.  Amendment,  as  there  used,  compre- 
hends making  better,  ib. 

128.  A  surveyor  of  highways  has  no  authority 
to  repair  a  way  at  his  own  expense,  and  then  to 
call  upon  the  town  for  an  indemnity.  Jones  v. 
Lancaster,  4  ib.  149.  But  see  Wood  v.  Waierviile^ 
5  Mass.  294. 

129.  Surveyors  of  highways,  as  such,  have  no 
authority,  excepting  as  to  highways  and  roads  on 
land,  such  as  they  are  obliged  to  keep  in  repair. 
Austin  V.  Carter,  1  ib.  231. 

130.  A  man</amti^  commanding  commissionem 
to  finish  a  highway,  alleged  to  be  insufficiently 
made,  but  accepted  by  them  as  completed,  will 
not  lie,  because  the  question  of  sufficiency  is  by 
law  submitted  to  the  commissioners.  Rice  v.  Com- 
missioners of  Highways  of  Middlesex,  13  Pick. 
225. 

131.  The  duty  of  towns,  by  sUtute  1786,  c.  81, 
to  keep  highways  in  repair,  extends  to  defirats 
and  obstructions  caused  by  snow,  and  the  snr- 
veyor  has  the  same  powers  and  duties  with  re- 
gard to  them  as  in  regard  to  other  repairs.  Loker 
v.  Brookline,  13  ib.  343. 

132.  Where  towns  neglect  to  make  sufficient 
provision  to  repair  highways,  the  surveyor  must 
take  such  measures  only  for  repairing  them  as 
are  pointed  out  by  the  statute,  to. 

133.  Where  a  town  way  has  been  regularly 
laid  out  by  the  selectmen,  and  approved  by  the 
town,  it  IS  established.  Craigie  v.  MelUs^  6 
Mass.  7. 

134.  A  town,  haying  accepted  a  way  laid  out 
by  due  form  of  law  over  a  turnpike  road  where 
no  toll  had  been  demanded  for  several  years,  is 
indictable  for  not  keeping  such  way  in  repair. 
Commonwealth  y.  Petersham,  4  Pick.  119. 

135.  The  question  as  to  the  expediency  of  dis- 
continuing a  highway  belongs  exclusively  to  the 
common  pleas.  Coimmonwealth  v.  Roxhwry,  8 
Mass.  457.  The  general  court,  however,  have  a 
right  to  discontinue  a  public  highway.  Wales  v. 
Stetson,  2  ib.  143, 146.  Hood  v.  Dightan  Bridgs, 
3  ib.  263. 

136.  If  a  highway  become  useless,  in  eonse- 
qnence  of  the  laying  out  of  a  turnpike,  it  is  a 
good  cause  for  a  discontinnance.  Commamwealth 
V.  Roxbury,  8  ib.  457. 

137.  Establishing  an  alteration  in  a  way  is,  in 
law,  a  discontinuance  of  the  part  altered.  Com- 
monwealth v.  Westborough,  3  ib.  406  Comwum- 
wealth  v.  Cambridge,  7  ib.  156. 

138.  An  adjudication  that  a  highway  has  be- 
come useless,  substantially  conforms  to  the  Mas- 
sachusetts statute  of  1797,  c.  30.  CommomweuUh 
v.  Roxbury,  8  ib.  457. 

139.  Where  a  highway  is  once  legally  discon- 
tinuedf  it  ceases  to  be  chargeable  to  the  town, 
unless  it  is  laid  out  anew,  although  the  reason  ot 
its  discontinuance  may  have  ceased.  Commcm' 
wealih  v.  Western,  1  Pick.  136. 

140.  A  public  landing-place  is  not  a  way ;  and 
a  town  is  not  anthorisea  to  discontinue  it.  CSmi- 
manweaUh  v.  Tucke^^  S  ib.  44 
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141.  A  town  may  discontinne  a  town  waj. 
ComnumweaUh  t.  Tieker^  2  Pick.  44. 

142.  Where  a  town  way  has  been  regrularly 
laid  oat  by  the  selectmen,  and  approved  by  the 
town,  the  surveyor  or  selectmen,  acting  as  such, 
cannot  be  trespassers  in  making  such  road  pass- 
able, althouffh  the  year  during  which  an  appli- 
cation,  quasi  an  appeal,  may  be  made,  has  not 
elapsed.  Craigie  v.  Mellen,  6  Mass.  7.  But  if, 
after  notice  of  such  application  for  a  discontinu- 
ance of  the  road,  and  pending  such  application, 
the  surveyor  enter  and  begin  to  make  the  road, 
perhaps,  upon  application  to  this  court,  some 
process  would  issue  to  stay  the  proceedings  of 
the  surveyor  until  the  question  should  be  de- 
cided, ib, 

143.  No  action  lies,  at  common  law,  against  a 
town  for  damages  sustained  through  the  defect 
of  the  highways  in  snch  town.  Davis  v.  May- 
nard,  9  ib.  242. 

144.  Under  the  statute  of  Massachusetts  of 
1786,  c.  18,  actual  notice  to  the  town  of  the  de- 
fect is  not,  in  all  cases,  necessary ;  as  in  cases  of 
open  and  visible  defects,  such  as  could  be  pre- 
vented by  common  and  ordinary  diligence.  Lob- 
dell  V.  Jfeto  Bedford^  1  ib.  153.  Reed  v.  Jforth- 
field,  13  Pick.  94.  And,  under  the  same  statute, 
tiicy  are  liable  for  an  injury  occasioned  by  an  in- 
cumbrance in  the  road,  (as  by  large  stones  being 
led  in  it,)  as  well  as  for  one  occasioned  by  any 
defect  in  it.    Bigeloie  v.  Weston^  3  Pick.  267* 

145.  A  surveyor  of  highways  cannot  recover 
damages  of  the  town  for  any  injury  he  may  have 
received  through  a  defect  of  the  highways  with- 
in his  own  district,  where  such  injury  has  arisen 
from  his  own  default.  Wood  v.  WaUrviUe,  4 
Mass.  422.    5  t^  294. 

146.  Under  the  Massachusetts  statute  of  1786, 
a  town  was  held  liable  for  the  injury  sustained 
by  a  traveller,  in  consequence  of  an  excavation 
made  by  a  railroad  corporation  in  a  highway, 
although,  by  the  act  of  incorporation  of  such 
railroad  company,  it  was  bound  so  to  construct 
its  road  as  not  to  impede  the  use  of  said  high- 
way.    CurrUr  v.  Lowell,  16  Pick.  170. 

147.  A  traveller,  in  order  to  be  entitled  to  re- 
cover damages  of  a  town  for  loss  caused  by  a 
deficiency  in  a  road,  is  not  bound  to  look  far 
ahead  in  order  to  guard  against  obstructions 
which  ouffht  not  to  be  suffered  to  exist.  Tkomp' 
son  V.  BndgewateTy  7  ib.  188. 

148.  In  an  action  for  damages  for  injury  caused 
by  defects  in  a  road,  the  burden  is  upon  the 
plaintiff  to  show  ordinary  care  on  his  part.  iMtu 
V.  Crombie,  12  ib.  177. 

149.  The  town  is  responsible  for  injuries  occa- 
sioned by  defects  in  a  highway  from  the  time 
when  it  is  opened  for  public  travel,  and  evidence 
that  it  has  been  paid  for  by  order  of  the  commis- 
sioners, and  has  been  travelled,  may  be  given  in 
proof  that  it  has  been  opened  for  puUic  use. 
Bliss  V.  Deerfield,  13  Pick.  102. 

150.  The  common-law  remedy,  for  an  injury 
sustained  in  consequence  of  the  neglect  of  a 
turnpike  corporation  to  keep  their  road  in  re- 
pair, is  taken  away  by  statute  1804,  c.  125. 
Williams  v.  Hingham,  |^e.  Corporation,  4  ib.  341. 
No  person,  except  one  from  whom  toll  is  de- 
mandable,  can  sustain  an  action  on  that  statute 
for  an  injury  so  sustained,  ib, 

151.  In  an  action  against  a  town  to  recover 
damages  for  an  injury  from  a  defect  in  a  road 
used  as  a  town  way,  the  town  may  show  that  the 
road  was  not  duly  laid  out  and  accepted  as  such. 
Jones  V.  Inhabitants  of  Andover,  9  ib.  146.  The 
existence  of  a  highway  can  be  proved  by  imme- 


morial usage.  ComrnonnMoUk  v.  Lout,  3  ib.  406. 
In  general,  the  facts  which  would  tend  to  prove 
the  existence  of  such  a  way  would  prove  the 
larger  easement  of  a  public  highway.  Com- 
monwedlth  v.  J^ewbury,  2  ib.  51 .  If  the  use  be 
exclusive  by  the  inhabitants,  it  would  negative  a 
dedication  to  the  public;  if  not  exclusive,  it 
would  prove  it  a  common  highway.  Common- 
wealth  V.  Low,  3  ib.  408. 

152.  A  deputy-sheriff,  who  is  an  inhabitant  of 
a  town  through  which  a  highway  is  laid  out  by 
the  oounty  commissioners,  is  incompetent,  by 
reason  of  interest,  to  summon  or. preside  at  the 
trial  before  a  jury  granted  on  the  application  of  a 
party  aggrieved  by  the  doings  of  the  commis- 
sioners, in  locating  the  way  or  assessing  damages. 
Merrill  v.  Berkshire,  11  ib.  269.  On  a  trial  be- 
fore a  jury  empanelled  by  an  officer,  in  pursu- 
ance of  the  statute  respecting  the  laying  out  of 
highways,  it  is  the  province  of  the  officer,  and 
not  of  the  jury,  to  determine  on  the  admissibility 
of  evidence,  w. 

153.  A  county  commissioner  is  not  disqualified 
from  acting  on  a  petition  for  a  new  highway  from 
the  circumstance  that  he  is  a  taxable  inhabitant 
of  a  town  through  which  it  is  to  pass.  Wilbra- 
ham  V.  Hampden,  11  ib.  322.  But  see  Rutland  v. 
Worcester,  20  ib.  71 .  Nor  from  the  fact  that  his 
brother  and  son  are  among  the  petitioners  for  it, 
it  not  appearing  that  these  persons  have  anv 
other  than  a  public  interest  in  the  matter.  WiU 
braham  v.  Hampden,  11  ib.  322. 

154.  If  one  of  the  commissioners,  who  acts  in 
laying  out  a  highway,  be  disqualified  by  his  place 
of  residence,  or  by  reason  of  an  interest  in  the 
subject-matter,  and  a  party,  knowing  this  fact, 
does  not  take  the  exception  until  after  the  road  is 
established,  this  is  a  waiver  of  the  objection. 
Ipswich  V.  Essex,  10  ib.  519.  So,  too,  in  the  case 
of  exceptions  to  the  competency  of  the  officer 
presiding  in  a  hearing  before  a  jury  called  to  re* 
vise  the  doings  of  the  commissioners.  Merrill  v. 
Berkshire,  11  ib.  269. 

155.  Where  the  commissioners  of  highways 
had  refused  to  take  supervision  of  such  road  be- 
fore they  were  superseded  by  the  county  com- 
missioners, it  was  held,  that  it  was  the  dnty  of 
the  county  commissioners  to  take  supervision  of 
it,  and  either  discontinue  it,  or  complete  it. 
Springfield  V.  Hampden,  10  ib.  59. 

156.  Where  a  highway  had  been  laid  out  by 
the  court  of  sessions,  and  had  been  partly  worked, 
and  the  commissioners  of  highways  had  refused  to 
take  supervision  before  they  were  superseded  by 
the  county  commissioners,  it  was  held,  that  the  lat 
ter  were  bound  to  take  jurisdiction  of  the  matter.  ib» 

157.  Where,  under  sUtute  1786,  c.  81,  §  4, 
expenditures  were  made  by  a  particular  surveyor 
additional  to  the  sum  appropriated  and  assessed 
for  the  repair  of  highways,  and  were  subsequent- 
ly ratified  by  the  selectmen,  it  was  held,  that  the 
town  were  bound  to  repay  the  surveyor.  £in«r- 
son  V.  Jfewbury,  13  ib.  377. 

158.  The  Massachusetts  stotute  of  1786,  c.  81, 
as  to  selectmen's  assigning  limits  to  the  survey- 
ors respectively,  is  only  directory ;  but  if  no  as- 
signment is  made,  perhaps  the  surveyors  must 
act  together,  or  by  the  voice  of  the  major  part  of 
the  whole.  Callender  v.  Marsh,  1  ib.  418.  If  a 
surveyor  of  highways,  before  the  assignment  of 
his  limits,  and  without  consulting  the  other  sur- 
veyors, repair  at  his  own  expense  a  way,  which 
upon  assignment  falls  without  his  limits,  he  is 
without  remedy.     Jones  v.  Lancaster,  4  ib.  148. 

159.  Erecting  a  toll-board,  with  the  rates  of 
toll  in  the  smaU  Roman  character,  but  qf  a  larg« 
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•ite,  WHS  lield  to  be  m  eomplianee  with  tlie  stat- 
ute, which  reqniied  them  to  be  in  lar^  or  capita! 
letters.    MehoU  v.  Bertram^  3  Pick.  342. 

160.  A  provision  in  an  act  of  incorporation  of 
a  tnmpilie  road  eompanj,  exempting  a  perM>n 
ft-om  toll  when  '*  passing  with  his  horse,  team, 
or  cattle,  to  or  from  the  common  labors  of  his 
farm,"  will  not  exempt  him  when  carting  wood 
to  his  farm  for  the  purpose  of  burning  bricks 
made  there  by  him  for  sale.  Mtdfofd  Turnpike 
T.  Tdrrey,  S  ib.  538. 

161.  One  residing  in  a  town  where  a  turnpike 
gate  is  plaoed,  who  is  exempted  from  toll  when 

J^oing  **on  the  common  and  ordinary  bastness  of 
amiiy  concerns  within  the  ssid  town,"  cannot 
pass  free  of  toll  when  goinf  into  another  town  on 
such  conoems.  Kent  v,  JCmAuryport  Turnpike 
Corporation^  4  ib.  386. 

16S.  Passing  in  a  rehicle  swiftly  by  a  turnpike 
gate,  and  not  stopping  when  called  after  to  pay 
the  toll,  is  a  forcible  passing,  within  the  meaning 
of  the  Massachusetts  statutes  respecting  turnpike 
roads.     JfieJkoU  ▼.  Bertram,  3  ib.  342. 

163.  The  corporation  A  had  a  toll-bridge  fVom 
Boston  to  Leohmere  Point.  The  corporation  B 
being  authorised  to  make  a  dam,  with  a  road 
upon  it,  from  Charlestown  to  the  same  point, 
without  a  right  of  toll,  A  consented  that  B 
should  make  the  dam  from  Charlestown  to  the 
bridge,  and  should  have  the  use  of  the  part  of  the 
bridge  between  the  point  and  the  junction  for  part 
of  the  dam.  B  maiide  a  bridge,  accordingly,  as  a 
commencement  of  the  dam;  and  it  was  held,  that 
that  part  of  A's  bridge  was  Tirtually  part  of  the 
dam,  and  that  A  could  not  exact  toll  of  persons 
for  passing  on  it  in  going  between  Charlestown 
and  the  Point.  Canal  Bridge  ▼.  Gordon,  I  ib.  297. 
A's  consent  that  a  part  of  its  bridge  should 
make  part  of  the  dam  was  inferred  from  its  per- 
mitting B  to  build  a  bridge  against  A's,  and  al- 
lowing all  persons  to  go  between  Charlestown 
and  the  Point  for  four  years  free  of  toll ;  B  hav- 
ing previously  voted  that  the  free  use  of  the 
dam  should  be  granted  to  A  for  passing  and  re- 
passing, provided  A  would  permit  B  to  use  part 
of  A's  bridge  for  part  of  the  dam.  ib. 

164.  Where,  by  the  act  of  incorporation,  the 
proprietors  of  a  turnpike  were  to  have  a  right  to 
demand  toll  when  the  road  should  be  approved 
as  sufficiently  made  by  a  committee  to  be  ap- 
pointed by  the  sessions;  and  that  they  were  to 
be  liable  to  pay  all  damages  happening  to  any 
person  from  whom  toll  is  diemandable,  from  want 
of  repairs ;  held,  that  they  were  liable  for  such 
damages,  although  the  road  was  in  the  same 
state  as  when  approved  by  such  committee.  Lord 
V.  Fifth  MaBMckuaetta  Turnpike,  16  Mass.  106. 

165.  Where  a  sum  of  money  was  subscribed 
by  certain  individuals  to  aid  in  making  a  town 
way,  and  this  fact  was  known  by  the  town  be- 
fore such  way  was  approved,  it  was  held,  that 
the  vote  of  approval  was  not  rendered  invalid 
thereby.     Copeland  v.  Packard,  16  Pick.  217. 

(•.)    In  Conmoeticut. 

166.  A  petiticc  for  a  highway  alleged  that  the 
old  road  was  **  very  circuitous,  hillv,  and  on  bad 
ground,"  and  that  a  new  road  might  be  laid  out 
between  the  same  termini  **  so  as  greatly  to  ac- 
commodate the  public,  with  little  expense  to  the 
town,  or  injury  to  private  property."  It  was 
held,  that  this  was  sufficient  unaer  the  Connec- 
ticut statute,  without  alleging  that  the  highway 
*^  is  wanting,"  or  that  it  would  be  of  common 
convenience  or  necessity.  fVindsor  v.  Fidd,  1 
Conn.  279. 


167.  Under  the  Conneetieut  statute,  the  eooit 
to  which  a  petition  is  made  for  the  laying  out  of 
a  highway  may  find  with  regard  to  the  con- 
venience and  necessity  of  the  road,  without  the 
intervention  of  a  committee.  Bridgeport  ▼.  Hub- 
bell,  5  ib.  237. 

168.  The  county  court  in  Connecticut  has  no 
power  to  establish  part  of  a  highway  laid  out  en- 
tire by  a  committee,  and  to  reject  the  residue,  but 
must  establish  or  reject  the  whole.  fFtnehesUr 
V.  Hinsdale,  12  ib.  88. 

169.  Under  the  Connecticut  statute  with  re- 
gard to  the  laying  out  of  highways,  it  is  not 
necessary  that  the  court  should  ascertain,  by 
means  of  a  committee,  whether  the  road  is  of 
'*  common  convenience  and  necessity."  Windsor 
V.  Fidd,  1  ib.  279. 

170.  In  Connecticut,  a  petition  to  the  county 
court  fat  a  highway  from  place  to  place  within 
the  same  town  need  not  aver  a  special  demand 
or  request  of  the  selectmen  to  lay  out  such  high- 
way.    fVaterbury  v.  Darien,  9  ib.  252. 

171 .  A  petition  to  the  county  court,  in  Con- 
necticut, for  a  highway  from  one  point  to  another 
within  the  same  town,  must  aver  that  the  select- 
men of  that  town  neglected  and  refused  to  lay 
out  such  highway,  and  the  want  of  such  aver- 
ment may  be  taken  advantage  of,  on  remonstrance 
by  one  aggrieved,  even  after  default  of  the  re- 
spondents, and  the  appointment  and  report  of  a 
committee.  Treat  v.  Middletoton,  8  Conn.  243. 
And  an  averment,  that  the  selectmen  have  neg- 
lected and  refused  to  pav  the  damages  assessed 
on  a  highway  laid  out  by  them,  and  have  also 
neglected  and  refused  to  open  such  highway, 
is  not  equivalent  to  the  averment  required,  ib. 

172.  Under  the  Connecticut  statute,  268,  tit. 
46,  §  12,  a  petition  to  a  county  court  for  a  high- 
way from  place  to  place  within  the  same  town 
must  contain  an  averment  that  the  selectmen  of 
the  town  have  neglected  and  refused  to  lay  out 
such  highway.     Waterbury  v.  Darien,  ib.  168. 

173.  In  an  application  to  the  county  court  for 
a  highway,  pursuairt  to  the  Connectiut  statute,  it 
is  not  necessary  to  allege,  in  the  precise  words 
of  the  statute,  that  the  highway  prayed  for 
would  be  of  **  common  convenience  ana  neces- 
sity," but  it  is  sufficient,  if  the  facts  stated  induce 
such  inference.  Plainfield  v.  Packer,  11  ib.576. 
Therefore,  where  the  petition  stated  that,  in  the 
opinion  of  the  petitioners,  common  convenience 
and  necessity  required  that  a  new  highway 
should  be  laid  out  between  two  places;  that 
thereby  the  distance  between  the  places  would 
be  greatly  lessened,  and  not  only  the  travel  in 
the  immediate  neighborhood,  but  also  the  long 
travel,  be  greatly  facilitated ;  it  was  held,  that 
these  allegations  were  sufficient.  i6. 

174.  An  application  for  a  highway  by  petition, 
under  the  Connecticut  statute,  need  not  state 
that  the  road  prayed  for  would  be  ^*  of  common 
necessity  or  convenience,"  if  the  facte  stated  in- 
duce such  an  inference.  Lockwood  v.  Gregory^ 
4  Day,  407. 

175.  On  an  application  for  a  highway  from  place 
to  place  within  the  same  town,  the  town,  and  not 
the  selectmen,  is  the  party  in  interest,  and  the 
proper  party  to  be  cited;  the  citetion  being 
served  upon  one  of  the  selectmen ;  and  where  a 
citation  was  issued  to  and  served  upon  N.  F., 
one  of  the  principal  inhabitante  and  selectmen  of 
the  town,  and  the  rest  of  the  inhabitents  of  that 
town,  it  was  held,  that  the  requiremente  of  the 
statute  were  substantially  complied  with.  Plains 
field  V.  Packer,  11  Conn.  576. 

176.  On  an  application  to  the  county  court  foi 
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a  hi|rhway  from  pJaee  to  place  wHhin  the  rame 
town,  it  mast  be  averred  in  the  petition  that  the 
selectmen  of  that  town  neffleeied  and  refnsed  to 
lay  out  such  highway,  and  it  mast  appear  from 
the  record  that  me  averment  is  true ;  otherwise, 
the  proceeding  u  erroneous.  Platn/ield  r.  Packer. 
11  Conn.  576. 

177.  Service  of  a  petition  for  a  highway  on  a 
town,  by  leaving  a  copy  at  the  usual  place  of 
abode  of  one  of  the  selectmen,  is  good.  PFtn- 
ckestar  v.  Hinsdale^  12  ib.  88. 

178.  The  provision  of  the  Connecticut  statute, 
regarding  notice  by  the  selectmen  cf  the  laying 
out  of  a  highway,  is  confined  to  owners  within 
the  state.  Personal  notice  to  owners  residing 
out  of  the  state  is  unnecessary ;  notice  by  mail 
be'mg  reasonable  notice.  Crane  v.  Camp,  ib. 
464. 

179.  A  town,  in  which  no  part  of  a  road 
praved  for  is  laid  out,  is  not  entitled  to  notice, 
under  the  Connecticut  statute,  of  the  meeting  of 
the  committee,  although  it  is  made  party  to  the 
petition;  and  if  it  is  so  entitled,  another  town, 
through  which  the  road  runs,  cannot  take  advan- 
tage of  the  want  of  such  notice.  Windter  r. 
Fidd,  1  ib.  S79. 

180.  Where  the  county  court,  on  a  petition  for 
alterations  in  a  highway  in  the  town  of  H.,  found 
that  such  petition  was  legally  served  on  the  select- 
men of  the  town  of  H.,  and  that  the  selectmen 
€f€  said  town  had  ever  neglected  and  refused  to 
make  such  alterations,  although  requested  so  to 
do,  and  thereupon  proceeded  to  appoint  a  oom> 
xnittee  to  make  such  alterations;  on  a  remon* 
stranoe,  by  the  town  of  H.,  against  the  acceptance 
of  the  report  of  the  committee,  alleging  that  such 
town  had  not  been  legally  notified  of  the  appli- 
cation, it  was  held,  that  the  remonstrants  were 
precluded,  by  the  finding  of  the  court,  from 
proving  such  want  of  notice.  Huntington  v. 
Birehy  12  ib.  142. 

-  181.  The  proper  oath  for  a  committee  ap- 
pointed to  lay  out  a  highway,  in  Connecticut,  is 
the  one  in  the  statute  relating  to  highways,  §  18. 

182.  Where  the  committee  appointed  to  lay 
out  a  highway  signed  their  report  **as  a  com- 
mittee under  oath,"  but  it  was  not  otherwise 
shown  by  the  report,  or  any  part  of  the  record, 
that  they  were  sworn  before  they  proceeded  to 
act  under  their  appointment,  it  was  held,  on  a 
writ  of  error,  that  it  sufficiently  appeared  f^om 
the  record  that  the  committee  were  legally  sworn 
and  at  the  proper  time.  Hnsted  v.  Oreenwichy 
11  ib.  383. 

183.  The  report  of  a  viewing  committee  on  an 
application  for  a  highway,  under  the  Connecti- 
cut statute,  stated  uiat  the  highway  prayed  for 
**  would  be  of  public  advantage  and  convenience, 
and  that  the  same  ought  to  be  made."  The 
court  accepted  their  report.  It  was  held,  that 
ihis  was  a  sufficient  finding  foy  the  court,  to  au- 
thorise them  to  proceed  and  lay  out  the  highway. 
Loekwood  v.  Gregory y  4  Day,  407. 

184.  A  remonstrance  to  the  report  of  a  viewing 
committee,  appointed  on  application  for  a  high- 
way, under  the  Connecticut  statute,  containing 
a  direct  denial  of  the  facts  stated  in  the  report, 
nor  alleging  matter  in  avoidance  otherwise  than 
by  reciting  a  town  vote,  without  averrin^r  the 
truth  of  the  facts  contained  in  such  report,  is  in- 
Bufiicient.  ib. 

185.  The  limits  of  a  highway  must  be  defined 
with  reasonable  certainty.  Beardslee  v.  French^ 
7  Conn.  125.  Therefore,  where  a  survey  desi^- 
patod  only  the  line  of  a  highway,  without  speai- 


fy'mg  its  tneadth,  it  was  held  to  be  incompetent 
evidence  to  prove  the  existence  of  a  highway. 
ib, 

186.  A  committee,  appointed  under  the  Con- 
necticut statute  to  lay  out  a  highway,  may  re- 
serve privileges  to  the  owners  of'^  the  land 
through  which  the  way  passes,  if  consistent 
with  the  puMic  easement.  Windsor  v.  Fidd^  1 
ib.  279. 

187.  In  the  report  of  a  committee  appointed, 
under  the  Connecticut  statute,  to  lay  out  a  high- 
way, the  termini  of  the  road,  the  intermediate 
courses  and  distances  on  each  person's  land, 
with  the  names  of  the  several  owners  of  the  soil, 
and  the  quantity  of  land  belonging  to  each  sub* 
jected  to  the  easement,  were  precisely  stated.  It 
was  held,  that  the  limits  of  the  highway  were 
fixed  with  sufficient  certainty,  ib. 

188.  A  committee  appointed,  under  the  Con- 
necticut statute,  to  lay  out  a  highway,  stated,  in 
their  report,  that  **the  agent  of  the  town,  the 
petitioner,  and  the  proprietors  of  the  highway 
being  legally  notified,"  they  met  on  a  certain 
day,  when,  **  bein^  met  by  all  concerned,"  they 
completed  the  busmess  of  their  appointment.  It 
appeared  also,  iVom  the  record,  that  ^  the  parties 
were  fully  heard  as  to  the  acceptance  of  the  re- 
port "  before  the  court,  no  exception  being  taken 
to  want  of  notice.  It  was  held,  that  the  require- 
ments of  the  statute,  as  to  notice,  were  substan- 
tially complied  with,  ib, 

189.  Where  the  report  of  a  committee,  ap» 
pointed  to  lay  out  a  highway,  stated  that,  having 
taken  the  oath,  and  given  the  notice  by  law 
required,  they  met,  ^.,  and  such  report  was 
accepted  and  recorded,  it  was  held,  that  it  suffi- 
ciently appeared  from  the  record  that  the  oath 
prescribed  by  law  was  taken  by  the  committee 
before  they  entered  upon  the  duties  of  their 
appointment.  HwUmgdon  v.  BtrcA,  12  Conn. 
142. 

190.  Under  the  Connecticut  statute,  no  pre- 
vious notice  to  land-owners  of  the  appointment 
of  freeholders  to  assess  damages  is  necessary. 
Crane  v.  Camp^  ib.  464. 

191.  Under  the  Connecticut  statute,  the  ap- 
pointment of  freeholders  by  a  justice  of  the  peace 
to  assess  damages  to  the  owner  of  land,  through 
which  a  highway  is  laid  out  by  the  selectmen, 
may  be  made  by  a  justice  who  is  an  inhabitant 
of  the  town  liable  to  pay  such  damages,  ib. 

192.  A  committee  appointed,  tinder  the  Con- 
necticut statute,  to  lay  out  a  highway,  are  not  re- 
stricted  to  the  actual  owners  of  the  land,  in  the 
assessment  of  damages,  in  every  case.  Windsor 
V.  FiM,  I  ib.  279. 

193.  Under  the  Connecticut  statute  as  to  layw 
ing  out  highways,  if  any  person  is  aggrieved  by 
the  dotngB  of  the  committee  appoint^  to  lay  out 
a  road,  either  in  the  assessing  of  damages  or  in 
any  other  way,  his  appropriate  remedy  is  by 
application  to  the  court  before  the  report  is  ac- 
cepted, ib. 

194.  Where  the  individuals,  through  whose 
land  a  highway  had  been  laid  by  the  committee, 
obtained  a  reassessment  of  damages  by  a  Jury,  by 
whose  verdict  the  assessment  was  increased  m 
favor  of  some  of  those  individuals,  and  the  party 
opposing  the  laying  out  of  the  highway  oflered 
testimony  to  show  that,  in  view  of  such  increased 
assessment  of  damages,  tiie  highway  was  not  of 
common  convenience  and  necessity,  it  was  held, 
that  such  testimony  was  inadmissible.  Plaii{fUld 
V.  Packer^  11  ib.  576. 

195.  Fifteen  vears*  uninterrupted  possession 
of  a  highway  will  be  a  bar  to  a  town'*  right  of 
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reeoverinf  H  for  the  nae  of  a  higliwmj. 
JuU  ▼.  W'dmat,  2  Root,  288. 
See  Pkb  Coittea. 

196.  The  non-uaer  of  a  higrhwaj  for  many 
years  is  frimAfmeU  evidenee  of  a  release  of  the 
public  riffht  to  the  owner  of  the  soiL  B^MrdMee 
T.  Fremek^  7  Conn.  125.  Therefore,  where  the 
owner  of  the  soil  had  kept  op  bars  across  the 
highway  for  ahont  90  years,  the  fact  was  held 
admissible  evidence  to  prore  an  extinguishment 
of  the  public  right,  ik, 

197.  The  arerment  of  neglect  and  refusal,  by 
the  selectmen,  to  lay  out  a  highway,  may  be  sup- 
ported by  sny  evidence  from  which  the  fact  may 
be  foirly  in&rred.  WaUrkmry  v.  Dariem^  9  ib. 
252.  Therefore,  where  testimony  was  oflfered  to 
show  that,  six  years  previously,  an  inhabitant  of 
the  town,  not  a  petitioner,  requested  the  select- 
men to  lay  out  the  road,  and  that,  shortly  before 
the  petition  was  brought,  another  inhabitant,  not 
a  petitioner,  made  ue  same  request,  withoot 
informing  the  selectmen  that  he  was  acting  at 
the  request  of  a  petitioner,  it  was  held,  that  this 
testimony,  in  cMinection  with  the  fact  that  the 
highway  was  not  laid  out,  was  admissible  to 
prove  the  neglect  and  refusal  required,  ik, 

198.  Verdicts  and  judgments  between  other 
parties  are  admissible  to  prove  a  public  right  of 
way  only  where  the  party  claims  by  prescript 
tion,  and,  in  that  case,  merely  to  corroborate  the 
presamption  of  a  grant.  A  user  of  sufficient 
length  to  constitute  a  presumption  must  first  be 
proved,  and  then,  in  aid  of  that  user,  the  verdict 
or  judgment  is  admissible.  Fowler  v.  Savage^  3 
ib.  90.  But  where  the  grant  itself  is  prodaced, 
such  evidence  is  wholly  irrelevant.  It  is  not 
admissible  to  give  a  construction  to  the  grant, 
nor  to  make  valid  that  which,  on  the  face  of  it, 
is  invalid,  ib, 

199.  In  Connecticut,  in  trespass  quarB  deu- 
jtest,  the  defendants  justified  under  a  public 
right  of  way  over  the  locus  in  quo^  and  offered 
in  evidence,  to  prove  the  existence  of  such  high- 
way, a  document  purporting  to  be  a  survey  or 
laying  out  of  such  highway  by  a  committee  of  the 
town,  in  1762.  Such  document  was  not  accom- 
panied with  any  evidence  that  such  committee 
was  ever  appointed,  or  that  their  report  was  eyer 
accepted.  It  was  held,  that  such  document  was 
inadmissible  for  the  purpose,  ib.  Held,  also,  that 
the  town  had  no  power  to  lay  out  such  highway 
in  1762,  and  that  such  appointment,  acceptance, 
and  power,  could  not  be  presumed  from  lapse  of 
time.  ib. 

200.  A  party,  to  show  the  laying  out,  width, 
and  extent  of  a  highway,  offered  in  evidence  a 
copy,  authenticated  from  the  town  records,  of  a 
report  of  a  committee  made  in  1713,  laying  out  a 
highway,  accompanied  with  proof  that  it  was  the 
same  highway  with  the  one  in  question,  and  that 
the  travel  had  ever  since  been  on  some  parts  of 
it.  Held,  that  this  document  was  inadmissible, 
because  towns,  in  1713,  had  not  the  power  of 
laying  out  highways,  and  because  it  did  not 
appear  that  such  report  had  been  accepted  by 
the  town.  Watrous  v.  Southworth^  5  tb.  305. 
Held,  also,  that  such  power  and  acceptance  could 
not  be  presumed  from  time  and  use,  the  use  not 
being  commeniurate  with  the  highway,  and  lapse 
of  time  alone  not  affording  any  presumption,  ib. 
Held,  also,  that  the  report  was  not  confirmed  by 
the  Connecticut  act  of  May,  1723,  tit.  97,  c.  10.  ib, 

(f)    In  Jfew  York. 

201.  Under  the  act  to  regulate  highways,  the 
commissioners  cannot  layout  a  highway,  through 


bnildingB,  mills,  or  maauftctories,  or  fixtures, 
yards,  dec.,  appurtenant  to  them,  without  the 
consent  of  the  owners;  and,  if  they  do  so,  they 
are  trespassers.    Clmrk  v.  PhdfM^  4  Cow.  190. 

202.  Where  power  is  delegated  to  a  court,  in 
New  York,  in  relation  to  the  laying  out  of  streets, 
all  the  ordinary  powers  of  a  court  applicable  to 
the  subfect-matter  may  be  exercised;  such  as 
granting  subpenas  for  witnesses,  adjourning  the 
proceedings,  &c.  Brooklyn  v.  PmUkor^  8  Wend. 
47. 

203.  In  New  York,  the  ju^p*  ^  ^^  conunop 
pleas  cannot  lay  out  a  road  differing  fix>m  the  onb 
submitted  to  the  commissioners,  their  power  be- 
ing strictly  appellate.  Ex  pmrU  Commussiomers 
ofDrnmbe,  1  Cow.  142. 

204.  The  question  of  the  necessity  or  propri- 
ety of  opening  a  street,  in  the  city  of  New  York, 
cannot  be  agitated  upon  a  motion  in  the  supreme 
court  to  confirm  the  report  of  the  commissionen 
of  estimate  and  assessment.  Matter  of  Mbmrnf 
Street,  11  Wend.  150. 

205.  The  New  York  statute,  which  aothoriies 
the  commissioners  to  take  the  whole  of  a  lot, 
where  only  part  is  required  for  the  use  of  a 
street,  by  means  whereof  the  fee  becomes  vested 
in  the  corporation  upon  the  confirmation  of  the 
commissioners'  report,  is  unconstitutional  and 
void  when  such  lands  are  taken  without  the 
consent  of  the  owner,  ik, 

206.  The  trustees  of  the  village  of  Brooklyn 
have  no  power,  under  the  act  incorporating  the 
village,  and  the  act  amending  the  same,  passed 
in  1824,  to  lay  out  a  new  street,  without  the  eon- 
sent  of  the  owners  of  the  land  over  which  the 
same  is  laid.     BrooUfn  v.  Patekenj  8  ib.  47. 

207.  The  authority  given  by  the  act  of  April 
9,  ISM,  to  enable  the  trustees  of  the  village  of 
Brooklyn,  New  York,  to  take  the  lands  of  own- 
ers for  the  purpose  of  laying  out  streets,  includes 
in  it  the  power  to  remove  buildings.  Patcken  v. 
Brooklyn,  2  ib.  377. 

206.  In  proceedings,  under  the  New  York  act 
as  to  laying  out  roads,  it  is  no  objection  that  the 
certificate,  as  to  the  propriety  of  a  road,  is  made 
by  more  than  12  freeholders.  Commissioner*  v. 
Judges,  7  ib.  264.  And  where  the  certificate  was 
made  by  20  fireeholders,  the  fact  that  five  of  the 
number  were  of  kin  to  the  owner  of  the  land 
was  held  not  to  vitiate  it.  ib.  Nor  is  the  fact 
that  one  of  the  judges,  to  whom  an  appeal  is 
made  from  the  decision  of  the  commissioners, 
was  one  of  the  freeholders  who  made  the  certifi- 
cate, an  error  which  will  produce  a  reversal  of 
the  doings  of  the  judges,  if  the  objection  was 
omitted  to  be  urged  on  the  hearing  of  the  appeal. 
ib.  A  general  appeal  from  the  determination  of 
the  commissioners  sufficiently  complies  with  the 
requirements  of  the  act.  ih. 

209.  In  New  York,  60  days'  notice  to  the  owner 
of  land  must  be  given  before  proceeding  to\open 
a  road,  as  well  where  it  has  been  established  by 
an  alteration  made  by  judges  after  the  same  had 
been  laid  out  by  them  on  appeal,  as  where  a  road 
is  originally  laid  out  by  commissioners  of  high- 
ways ;  and  actual  notice  must  be  shown.  Cast  v. 
Thompson,  6  ib.  634. 

210.  In  New  York,  the  survey,  in  laying  out 
a  highway,  need  not  specify  the  width.  People 
V.  Commissioners  of  Salem,  1  Cow.  23.  The 
judges  have  power  to  order  the  commissioners  to 
lay  out  the  road ;  and  an  order,  on  appeal,  **  that 
the  road  be  laid  out  as  applied  for,"  is  a  sufficient 
direction  to  the  commissioners,  to  lay  it  out.  ib. 

211.  In  New  York,  the  sworn  application  of 
12  freeholders  for  a  public  highvray  is  a  publie 
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doeament,  and  belongs  in  the  town  clerk*!  office. 
P99pU  V.  Vail,  2  Cow.  623.  ib.  1  Cow.  589.  And 
if  a  stranger,  not  a  commiMioner  of  highways, 
gets  possession  of  it,  the  court  will  compel  him 
Dy  attachment  to  file  it  with  the  town  clerk,  for 
the  inspection  of  one  who  is  prosecuting  a  vum^ 
damus  to  compel  the  opening  of  the  road.  ib. 

212.  In  proceedings  relating  to  the  opening, 
&c.,  of  streets  in  Albany,  the  jnry^  in  assessing 
the  damages,  are  to  take  into  account  the  amount 
that  will  be  expended  in  repairs,  and  such  amount 
must  be  deducted  from  the  supposed  benefit. 
CamU  Bank  r.  Mayor  of  Albany,  9  Wend.  244. 
If,  on  the  whole,  the  mjury  exceeds  the  ben- 
efit, the  jury  must  so  certify,  and  the  improve- 
ment will  be  stopped,  ib.  The  costs  and  ex- 
penses of  proceedings  to  enlarge,  d^c ,  are  to 
be  paid  by  the  corporation  of  Albany,  ib.  Be- 
fore commissioners  of  estimate  and  assessment 
for  opening,  enlarging,  &c.,  the  streets  in  the 
city  of  New  York,  under  the  acts,  (2  N.  R.  L. 
342,  408,  413,)  have  been  appointed,  the  court, 
on  the  petition  of  the  corporation  for  that  pur- 
pose, may  order  all  further  proceedings  to  be 
discontinued.  JVew  York  v.  Dover  St,,  18  Johns. 
606. 

213.  On  motion  to  confirm  the  report  of  com- 
missioners, appointed  under  the  act  relative  to 
the  city  of  New  York,  in  relation  to  enlarging 
and  extending  streets,  &c.,  affidavits,  in  opposi- 
tion to  the  report,  cannot  be  read,  unless  copies 
of  them  have  been  duly  served  on  the  commis- 
sioners, that  they  may  judge  whether  there  is 
reason  for  altering  their  report.  Mayor,  ^.  of 
Jfew  York,  16  ib.  £31. 

214.  Proceedings,  in  respect  to  laying  out  and 
opening  and  extending  streets,  in  New  York,  may 
be  discontinued  by  order  of  the  supreme  court, 
subsequent  to  the  report  of  the  commissioners  of 
estimate  and  assessment,  and  previous  to  con- 
firmation.   Matter  of  Canal  Street,  11  Wend.  154. 

215.  In  New  York,  in  laying  out  a  highway, 
all  the  commissioners  must  be  present  and  act, 
though  a  majority  may  decide.  Baheock  v.  Jjamh, 
1  Cow.  238. 

216.  A  road  of  which  a  survey  has  been  filed 
and  recorded  by  the  highway  commissioners,  in 
New  York,  between  1^5  and  1626,  is  a  public 
highway,  notwithstanding  any  irregularity  in 
laying  out  the  same.  Parker  v.  Van  Houten,  7 
Wend.  145. 

217.  Where  a  single  line  is  run  by  commis- 
sioners, in  laying  out  a  road,  it  will  be  intended 
to  be  the  centre  of  the  road,  and  a  specification 
of  the  quantity  of  land  which  the  road  will  take 
from  each  proprietor,  over  whose  grounds  it 
passes,  will  ascertain  its  width.  People  v.  Cani^ 
missioners  of  Redhook,  13  ib.  310. 

218.  Each  owner  of  improved  or  cultivated 
land  through  which  the  commissioners  have  laid 
out  a  highway  has  a  right  to  appeal  to  three 
judges  of  the  court  of  common  ple&s ;  and  his 
rights  cannot  be  affected  by  proceedings  on  the 
appeal  of  any  other  owner  through  whose  land 
the  road  may  pass.  And  if  he  appeals,  the  com- 
missioners cannot  open  the  road  until  a  decis* 
sion  upon  the  appeal;  and  where,  upon  the 
neglect  of  the  judges  to  proceed  on  the  appeal, 
the  commissioners  opened  the  road,  it  was  held, 
that  they  were  trespaMers.  Clark  w,  Phelpg^  4 
Cow.  190. 

219.  In  New  York,  where  a  view  is  demanded 
by  either  party  in  tho  laying  onf  of  streets, 
showers  should  be  appointed  and  sworn  to  show 
the  premises,  under  the  direction  of  the  #herJff. 
Brooklyn  ▼.  PaUjUn,  8  Wend*  47. 
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220.  An  assessment  of  damages  for  laying  out 
a  private  way  is  not  subject  to  the  revision  of 
the  bcMLrd  of  supervisors.  Craig  v.  Supervisors, 
10  ib.  585. 

221.  The  payment  or  assessment  of  damages 
of  the  owners  of  lands  through  which  a  road  is 
laid  is  not  a  condition  precedent  to  the  right  to 
open  the  road.     Case  v.  Thompson,  6  ib.  6SM. 

222.  All  persons,  who  are  not  owners  of  prop- 
erty liable  to  assessment  by  reason  of  an  intended 
street,  are  competent  to  serve  as  jurors,  in  the 
assessment  of  damages.  Brooklyn  v.  Patcken,  8 
ib.  47.  And  such  jurors  may  be  summoned  by  a 
deputy  of  the  sheriff,  ib. 

223.  If  the  person  through  whose  improved 
land  a  public  highway  has  been  laid  out,  in  New 
York,  does  not,  within  the  time  prescribed,  make 
his  election  as  to  the  mode  of  having  damages 
assessed,  he  only  loses  his  right  of  having  them 
assessed  by  the  commissioners  appointed  by  a 
judge.  Johnston  v.  Supervisors  of  Herkimer 
County,  19  Johns.  272.  And  where  the  damages 
have  been  assessed  in  the  usual  way  by  two 
iudges  and  a  jury,  the  board  of  supervisors  are 
bound  to  have  the  amount  levied  and  collected 
according  to  the  act,  and  if  they  refuse  to  do  so, 
a  mandamus  will  be  granted  to  compel  them,  ik, 

224.  A  court  of  common  pleas,  in  New  Yfok, 
to  whom  an  assessment  of  damages  in  the  laying 
out  of  a  street  is  to  be  returned,  and  who  are  to 
give  judgment  upon  such  assessment,  have  no 
authority  to  inquire  into  the  regularity  of  the  in- 
cipient proceedings :  they  may  require,  however, 
that  enough  to  give  them  jurisdiction  should  be 
shown.     BrooJdvn  v.  Patehen,  8  Wend.  47. 

225.  Where  the  court  are  satisfied  that  prop- 
erty, adjacent  to  a  street  proposed  to  be  assessed 
for  benefit,  cannot  be  benefited  to  the  extent  of 
the  amount  assessed  upon  it,  the  report  will  be 
sent  back  for  review  until  property  can  be  found 
sufficiently  benefited  to  defray  the  expense  of 
the  improvement,  or  until  the  proceeding  shall  bo 
discontinued.    Matter  qf  Albany  Street,  11  ib.  150. 

296.  Where  a  street  is  laid  through  a  cemetery, 
the  same  value  must  be  assessed  upon  the  part 
left  fronting  upon  the  street,  by  way  of  benefit, 
as  upon  the  part  taken  for  the  street  by  way  of 
damage ;  the  whole  must  be  valued  in  reference 
to  the  qualified  rights  of  the  church  to  which  tho 
cemetery  belongs,  ib. 

227.  The  proceedings  on  a  complaint  in  wri- 
ting by  an  overseer,  in  New  York,  against  a  per- 
son who  had  been  assessed,  but  neglected  to 
work  on  the  highway,  are  summary.  The  over- 
seer is  the  sole  judge  of  the  delinquency  of  the 
part^,  and  the  justice,  in  issuing  a  warrant,  acts 
ministerially,  and  is  not  bound  to  give  the  party 
notice  of  the  complaint,  or  to  summon  him  to 
appear,  or  show  cause  against  the  charge.  Bom^ 
ton  V.  JfeUson,  3  Johns.  474. 

228.  Though  the  statute  (2  R.  L.  277)  requires 
public  roads  to  be  laid  out  four  rods  wide,  yet  a 
road  not  laid  out  under  the  statute,  but  claimed 
as  a  public  road  from  having  been  used  20  years, 
may  be  less  than  four  rods  wide.  Harlow  ▼. 
Hvmiston,  6  Cow.  189.  And  in  trespass  for  lay- 
ing wood  in  a  highway  which  was  but  two  and 
a  half  rods  wide,  by  which  the  plaJntiff*s  horse 
was  killed,  though  it  lay  within  the  fence  road 
on  land  of  the  defendant,  held,  that  it  should 
have  been  lefl  to  the  jury  to  find  whether  it  was 
within  the  highway  ;  that  all  the  land  within  a 
highway  fence  was  not  necessarily  subject  to  tho 
right  of  way  ;  and  if  not,  the  owner  may  occupy 
it,  and  b  not  liable  for  obstructions  placed  upon 
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229.  Whether  a  female,  althongh  a  freeholder, 
b  liable  to  be  assessed  to  work  on  the  highway, 
in  New  York  —  quttre.  Beach  ▼.  Furman,  9 
Johns.  229. 

230.  If  a  highway,  laid  out  before  March  19, 
1813,  be  not  opened  and  worked  within  six  years 
from  that  time,  it  ceases  to  be  a  road.  And  if  a 
highway  laid  out  subsequent  to  March  19,  1813, 
be  not  opened  and  worked  within  six  years  from 
the  time  it  is  laid  out,  it  ceases  to  be  a  road. 
Lyon  ▼.  Muiuon^  2  Cow.  426. 

231.  A  public  highway  does  not  cease  to  be 
such,  from  the  facts  that  a  ferry,  to  which  it  ori- 
ginally led,  has  been  removed,  and  that  some 
part  of  the  way  has  been  appropriated  and  built 
upon,  if  the  passage  continues  open  to  the  same 
dock  and  landing.  Galatian  r.  Gardner,  7  Johns. 
106. 

232.  Where  three  judges  of  the  common  pleas 
laid  out  a  road,  and,  on  petition  to  discontinue  it, 
discontinued  a  part  of  it  only,  it  was  held,  that  a 
certiorari,  issyed  to  revise  the  order  to  discon- 
tinue,  did  not  suspend  proceedings  as  to  that 
part  of  the  road  which  was  not  discontinued,  and 
that,  notwithstanding  the  certiorari,  a  mandamus 
to  compel  the  commissioners  to  open  that  part 
may  be  granted.    Ez  parte  Sanders,  4  Cow.  544. 

233.  A  turnpike  road  company  may  be  in- 
dicted at  common  law  for  neglecting  to  repair 
their  road,  if  no  negative  words  are  contained  in 
tiie  act  of  incorporation,  and  though  it  gives  a 
specific  remedy.    Susquehanna  Road  v.  People, 

15  Wend.  267. 

234.  Where  an  inquisition  for  an  encroach- 
ment on  the  highway,  taken  under  the  20th  sec- 
tton  of  the  New  York  act  of  sess.  36,  c.  33, 
regulating  highways,  is  removed  into  the  su- 
preme court  by  cortiorari,  and  quashed,  the 
appellant  is  not  entitled  to  costs.  Low  v.  Rogers, 
6  Johns.  321. 

235.  That  a  road  has  been  used  as  a  public 
highway  for  12  years  is  prima  fade  evidence 
that  it  was  opened  by  authority  and  is  to  be 
deemed  a  public  highway  within  the  cases  con- 
templated by  the  1st  section  of  the  New  York 
statute  of  sess.  24,  c.  186,  regulating  highways. 
Colden  v.  Thurbur,  2  Johns.  424.  A  road  laid 
out  previously  to  the  passing  of  that  act,  but  not 
conformably  to  the  law  then  existing,  and  sscer- 
tained  afterwards,  and  recorded  by  the  comis- 
sioners  of  highways  according  to  the  provisions 
of  the  act,  becomes  a  public  highway,  and  is  a 
justification  in  an  action  of  trespass  for  passing 
over  it.  tb. 

236.  In  an  action  for  the  penalty  for  obstruct* 
ing  a  highway,  in  New  York,  it  is  sufficient  for 
the  plaintiff,  m  support  of  his  action,  to  produce 
a  copy  of  the  establishment  of  the  road  as  a 
public  hi^rhway,  without  proving  all  the  proceed- 
ings preliminary  to  laying  out  the  road.  Sage 
T.  Barnes,  9  ib.  365. 

237.  Commissioners  of  highways,  in  New 
York,  are  not  bound  to  build  bridges  when  not  in 
funds  to  pay  the  expenses.  People  v.  Commis- 
sioners of  Hudson,  7  Wend.  474.  Where  the  pro- 
bable expense  of  building  a  bridge  would  exceed 
^250,  the  sum  which  3ie  commissioners  may 
cause  annually  to  be  raised  for  the  improvement 
of  roads  and  bridges,  they  will  not  be  required 
by  mandamus  to  proceed  in  the  erection  of  the 
bridge,  ib. 

2®.  The  New  York  act  of  24th  of  March, 
1818,  authorizing  the  appointment  of  street  com- 
missioners, did  not  supersede  the  commissioners 
appointed  by  the  supreme  court.    Jones  v.  Smith, 

16  Johns.  232. 


239.  An  overseer  of  the  highway  is  not  liable 
in  a  private  action  for  any  error  of  judgment  in 
the  execution  of  his  trust      Freeman  r.  Com 
wall,  10  ib.  470. 

240.  In  New  York,  an  overseer  of  highways, 
although  he  does  not  file  his  scceptance  of  the 
office,  IS  not  liable  for  the  penalty  for  refusing  to 
serve,  under  the  act  of  March  23,  1821,  unless 
the  town  proceed  to  a  new  election.  Winnegar 
V.  Roe,  1  Cow.  258. 

241.  An  overseer  of  highways  is  only  respon 
sible  fur  any  neglect  or  refiisal,  under  the  lltb 
section  of  the  New  York  statute,  which  subjects 
him,  in  such  case,  to  a  penalty.    2  N.  R.  L.  274, 
§  14.     Freeman  v.  Cornwall,  10  Johns.  470. 

242.  Where  an  overseer  of  highways  wilfiilly 
neglects  to  repair  a  bridge  within  his  district,  bv 
reason  of  which  the  plaintiff's  horse  falls  througn 
and  breaks  his  leg,  an  action  on  the  case  may  be 
maintained.  Bartlett  v.  Crozier,  15  ib.  250. 
Vide  S.  C.  17  ib.  439. 

243.  An  overseer  of  highways,  in  New  York, 
is  bound  to  remove  obstructions  from  highways 
within  his  district,  although  not  specially  direct- 
ed to  do  so  by  the  commissioners.  M*Fadden 
V.  Kingsbury,  11  Wend.  667. 

244.  The  overseer  of  highways  has  no  right  to 
open  a  road,  which  has  been  laid  out,  by  remov- 
ing fences,  without  an  order  from  the  commis- 
sioners, nor  until  after  60  days*  notice  to  the 
owner  of  the  fences  to  remove  them  ;  and  if  he 
does  so,  he  is  a  trespasser.  Kelly  v.  Horion,  2 
Cow.  424. 

245.  Where  a  person  has  been  appointed  mm 
overseer  of  highways,  under  the  New  York  act, 
(sess.  36,  c.  &,  2  N.  R.  L.  125,)  and  neglecU 
or  refuses  to  serve,  whereby  he  incurs  the  pen- 
alty imposed  by  that  act,  he  cannot  again  be  ap- 
pointed an  overseer,  under  the  act,  (sess.  36,  c 
33,  2  N.  R.  L.  270,)  and  be  made  hable  for  a 
second  penalty,  for  the  second  refusal  to  act. 
Haywood  v.  Wheeler,  11  Johns.  432. 

246.  In  New  York,  the  overseer  of  roads  being 
the  sole  judge  of  the  delinquency  of  a  party  in 
working  upon  the  ways,  the  justice  issuing  the 
warrant  against  him,  and  the  officer  serving  it, 
are  mere  ministerial  officers,  without  discretion, 
and  therefore  not  responsible  to  the  injured 
party,  whose  remedy  is  by  action  against  the 
overseer,  or  by  removing  the  proceedings  to  the 
supreme  court  by  certiorari,  where  they  may  be 
quashed.     Beach  v.  Furman,  9  ib.  229. 

247.  A  person  riding  quietly  through  the  gate 
of  the  Columbia  X^i'i^pi'^c  is  not  liable  to  the 
fine  imposed  by  section  9th  of  the  act  of  incor- 
poration. Columbia  v.  Woodwortk,  2  Caines, 
97. 

(  g.)  In  Jfew  Jersey. 

248.  Under  the  New  Jersey  act  of  1807,  the 
return  of  surveyors  must  be  made  the  next  tern 
after  the  order  of  survey.  Matter  of  Highway, 
2  Penn.  666. 

249.  In  New  Jersey,  the  supreme  court  has 
not  authority  to  appomt  chosen  freeholders  to 
review  the  proceedings  of  the  surveyors  ap- 
pointed by  that  court,  before  the  statute  taking 
fh>m  it  that  power  and  conferring  it  upon  the 
common  pleas,  ib,  2  ib.  881. 

250.  In  New  Jersey,  the  petition  of  the  free- 
holders for  the  laying  out  a  road  in  two  counties 
must  be  signed  by  10  freeholders  ia  each  coun- 
ty.   Matter*of  Road,  2  Halst.  36. 

251.  In  New  Jersey,  the  applicants  for  a  road 
must  prove  that  they  are  fireeliolders  and  resi- 
dents in  the  county  in  which  they  are  alleged  to 
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be  in  the  petition;  at  least,  if  it  is  denied.    Mat- 
ter of  Highway y  2  Penn.  665. 

252.  In  New  Jersey,  after  the  return  of  a  road 
is  recorded,  the  applicants  cease  to  have  alone 
the  control  oyer  it.  Stute  y.  Schanek^  4  Halst.  107. 

253.  In  New  Jersey,  the  application  to  the 
court  of  common  pleas  for  the  appointment  of 
suryeyors  to  vacate  a  priyate  road,  the  adyertise- 
ment  required  by 'statute,  in  such  cases,  and  the 
returns  of  the  suryeyors,  should  all  state  the  town- 
ship in  which  the  road  to  be  yaoated  lies ;  and, 
if  omitted  in  either,  the  proceedings  will  be  set 
aside.     State  y.  AUen,  6  Halst.  103. 

254.  In  New  Jersey,  the  petition  for  the  ap- 
pointment of  suryeyors  to  lay  out  a  road  ought 
not  to  designate  two  particular  routes,  on  one  or 
the  other  of  which  it  is  desired  that  the  road 
should  be  laid  out,  but  only  the  points  or  places 
from  and  to  which  the  road  is  proposed  to  be  laid 
out.     Matter  of  Highway^  2  Halst.  37. 

255.  Where  the  statute  of  New  Jersey  directed 
the  court  ^*  to  appoint  six  of  the  surveyors  of  the 
highways  of  said  county,'*  and  the  court  ap- 
pomted  them  not  by  name,  but  by  townships, 
yiz.,  **  the  two  surveyors  of  the  highways  of 
Trenton,"  d^c,  it  was  held  sufficiently  certain. 
State  y.  Potts,  1  South.  347.     S.  C.  2  ib.  862. 

256.  A  petition  for  the  appointment  of  survey- 
ors of  a  public  road  should  state  courses  and  dis- 
tances generally.  Matter  of  Public  Road^  1 
South.  31. 

257.  Under  the  New  Jersey  statutes  respect- 
ing public  roads,  neither  the  application  of  the 
fi^holders  to  the  court  for  the  appointment  of 
surveyors  to  lay  out  the  road,  nor  the  notice  of 
such  application,  need  express  the  width  of  the 
road  to  be  laid  out.     State  v.  Shrewe^  ib.  2d7. 

258.  In  New  Jersey,  after  an  appeal  to  the 
chosen  freeholders,  there  can  be  no  road  without 
their  approbation,  duly  certified.  Priest  v.  Addis^ 
3  Penn.  812. 

259.  Under  the  supplement  to  the  road  act  of 
New  Jeraej,  (1307,)  where  application  has  been 
made  for  the  appointment  of  chosen  freeholders, 
the  return  of  the  road  cannot  be  recorded,  unless 
confirmed  by  four  out  of  the  six  freeholders,  al- 
though one  is  prevented  from  acting.  Matter  of 
Highufayy  2  Penn.  642. 

260.  Whether  notices  of  the  application  for 
the  appointment  of  suryeyors  have  been  set  up  at 
three  of  the  most  public  places  in  the  township 
where  the  road  is  to  be  laid  out,  is  a  point  upon 
which  the  judgment  of  the  court  of  common 
pleas,  in  New  Jersey,  is  conclusive.  State  v. 
Schanck^A  Halst.  107. 

261.  The  New  Jersey  statute  requires  survey- 
ors of  a  public  road  not  to  adjourn  unless  upon 
its  appearing  to  be  necessary.  Their  map  need 
not  show  the  town  and  county  lines  if  it  gives 
courses  and  distances,  and  the  most  remarkable 
places  and  improvements  through  which  the 
road  is  to  pass.  An  order  to  open  the  road  **  on 
or  before"  a  day  certain,  is  sufficient.  Public 
Road  V.  Middlesex,  1  South.  290. 

262.  Under  the  New  Jersey  road  act,  if  the 
second  road  applied  for  runs  the  same  courses 
generally  with  Uie  first,  the  survey  of  which  was 
set  aside  for  informality,  it  is  the  same  road. 
State. Y,  Potts  J  ib.  347.  If  a  surveyor's  return  be 
•et  aside  for  illegality,  a  new  application  may  be 
made  within  a  year.  ih. 

263.  A  small  variance  in  the  description  of  the 
road  prayed  for,  if  substantially  the  same,  will 
not  iustify  a  new  application  within  the  year,  ac- 
cording to  the  statute  of  New  Jersey,  Part  389. 
Matter  of  Highway ,  2  Penn.  665. 


264.  Under  the  New  Jersey  statute,  if  the  sur- 
veyors of  a  road  have  not  taken,  subscribed,  and 
filed  their  oath  of  office,  their  return  is  vacated. 
Public  Road,  1  South.  396. 

265.  If  it  appear,  by  the  return  of  the  suryey- 
ors appointed  to  lay  out  a  road  in  New  Jersey, 
that  they  met  at  a  place  different  from  that  des- 
ignated by  the  order  of  the  court,  their  proceed- 
ings will  be  set  aside.  State  ▼.  Scott,  4  Halst.  17. 
The  return  should  show  that  the  surveyors  re- 
ceived proof  that  publication  had  been  made 
of  the  meeting,  and  that  they  decided  upon  it.  ib, 

266.  The  return  made  by  surveyors  will  not  be 
held  vague  and  uncertain  because  the  several 
courses  of  .the  road,  set  forth  in  the  retnrn,  are 
said  to  be  as  the  magnetic  needle  of  the  practical 
surveyor,  engaged  in  laying  out  the  road,  pointed 
on  a  particular  day ;  nor  because  the  route  had 
been  run  on  a  subsequent  day  by  two  other  sur- 
veyors, who  found  a  small  diffisrence,  of  course,  on 
the  first  line,  and,  at  the  determination  of  the  road, 
a  departure  of  about  four  chains ;  a  fourth  sur- 
veyor agreeing  with  the  first.  State  v.  Schanck, 
4  Halst.  107.  Nor  is  it  sufficient  to  vitiate  the 
return,  that  the  suryeyors  met  on  one  day,  at 
the  house  of  one  person,  and  that  the  return  is 
dated  and  signed  on  a  different  day,  and  at  the 
house  of  a  difibrent  person,  a^d  no  adjournment 
of  time  and  place  shown  in  the  return,  ib, 

267.  A  return  of  a  road  laid  out  under  the  act 
of  New  Jersey  of  November  29th,  1792,  should 
specify  all  the  courses  and  distances ;  and  if  this 
is  omitted,  the  return  must  be  qusshed.  State  v. 
Clark,  Coxe,  226. 

268.  Where  a  caveat  is  entered  in  New  Jersey 
against  recording  the  return  of  surveyors,  and  the 
court,  in  appointmg  freeholders  to  view  the  road, 
and  certify  whether  they  believe  the  same  neces- 
sary, appoint,  by  mistake,  a  person  through  whose 
land  the  road  runs  as  one  of  the  six  freeholders 
to  view  the  road,  and  he  actually  proceeds,  with 
the  five  others,  to  view  and  advise  concerning 
the  same,  though  he  does  not  actually  sign  the 
certificate,  the  court  may  set  aside  the  appoint- 
ment as  incautiously  made.  State  v.  Conover,  2 
Halst.  203.  The  court  cannot,  however,  after 
the  appointment  has  been  thus  set  aside,  make 
another  appointment  at  a  subsequent  term,  for, 
by  the  first  appointment,  their  authority  over  the 
subject  expired,  ib.  Nor  will  the  consent  of  the 
prosecutor,  that  such  appointment  should  be 
made,  give  the  court  jurisdiction,  ib. 

269.  The  discretion  and  judgment  of  determin 
ing  to  what  extent  and  expense  roads  shall  be 
repaired,  belongs  to  the  township,  and  not  to  the 
overseer.    Mendham  v.  Losey,  1  Penn.  347. 

270.  An  overseer  of  highways,  in  New  Jersey, 
cannot  recover  of  a  township  money  laid  out 
and  expended  by  him  in  repairing  such  highways 
and  keeping  them  in  order,  there  being  no  special 
vote  of  the  township  authorising  such  expendi- 
ture by  him.  ib. 

271.  In  New  Jersey,  where  a  road  has  been 
laid  out  and  recorded,  though  never  opened,  the 
court  of  common  pleas  may,  on  application,  ap- 
point surveyors  to  vacate  the  same.  State  v. 
Judges,  A  Halst.  246.  If  the  court  refuse,  a  man- 
damus will  be  ordered ;  and  it  is  no  sufficient 
ground  for  refusal  that  a  rule  for  an  alternative 
mandamus  fbr  the  opening  of  the  road  is,  at  the 
same  time,  pending  in  the  supreme  court,  ib, 

272.  Where  proceedings  in  a  matter  of  road 
have  been  removed  into  the  supreme  court  of 
New  Jersey,  if,  on  objection  that  the  suryeyors 
have  not  taken  the  oath  prescribed  by  law,  it 
does  not  appear  that  the  person  before  whom  th« 
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Mth  was  taken  was  a  justice  of  tlie  peace,  the 
proceedings  will  be  set  aside.  StaU  v.  Hutchin- 
son,  5  Halst.  342. 

273.  The  rule,  in  New  Jeney,  that  the  surrey- 
ors  on  a  road  are  to  he  chosen  from  the  nearest 
towimhips,  is  imperative,  and  must  be  observed 
as  V  f.'U  in  cases  in  as  oot  of  the  connty.  Statt  y. 
Eivier,  Coxe,  55.  StaU  v.  WiUingboTough  Road, 
ib  I2d  In  order  to  prove  the  oaths  of  office  of 
surveyors,  in  New  Jersey,  it  is  not  necessary  to 
produce  the  originals  which  are  filed  with  the 
clerk  of  the  township ;  copies  duly  proved  are 
sufficient.     Suue  v.  HtUehinsan,  5  Halst.  242. 

274.  In  New  Jersey,  surveyors  of  highways 
must  not  only  take,  but  must  subscribe,  the  oath 
of  office  required  by  the  stalute,  or  the  return  of 
a  road  by  them  laid  out  will  be  quashed.  Fisher 
V.  Allen,  3  ib.  301. 

275.  The  surveyors  of  roads,  in  New  Jersey, 
cannot  act  until  thev  have  taken  the  oath  re- 
quired by  statute,  and  their  proceedings  previous 
thereto  are  of  no  effect.  State  v.  Lawrence,  2 
South.  850. 

276.  An  overseer  has  no  right  to  go  beyond  the 
limits  of  the  road,  and  dig  down  the  earth  and 
fence  of  adjoining  owners,  in  order  to  repair  the 
road.     Ward  v.  Folly,  2  ib.  485. 

277  It  is  a  good  bar  to  an  indictment  against 
an  overseer  of  roads,  in  New  Jersey,  for  not  Keep- 
ing the  roads  in  repair,  that  the  township  has  not 
furnished  money  for  the  repair  of  the  roads. 
Mendham  v.  Loezy,  1  Penn.  347. 

278.  A  road  used  as  such  for  40  years  and  up- 
wards will  be  considered  as  regularly  laid  out, 
though  no  record  of  it  is  to  be  lonnd.  Ward  v. 
FoUy,  2  South.  482. 

(b.)    In  Pennsylvania. 

279.  An  authority  to  commissioners  to  lay  out 
and  mark  a  road  does  not  allow  them  to  regulate 
48  width ;  otherwise,  if  they  are  directed  to  open 
and  keep  the  road  in  repair  like  other  roads  in 
the  county.    Jonestown  Road,  1  S.  &  R.  487. 

280.  The  legislature  of  Pennsylvania  have 
power  to  alter  the  location  of  a  road,  and  such  al- 
teration will  not  render  void  prior  subscriptions. 
Irvine  v.  TSimpike  Company,  2  Pennsyl.  467. 

281.  A  petition  for  a  road  need  not  state 
whether  it  is  public  or  private.  Spear^s  Road, 
i  Binn.  174. 

282.  A  road  leading  from  a  house  to  a  publie 
road  may  be  confirmed  as  a  private  road,  though 
ihe  viewers  have  not  reported  it  necessary  as  a 
private  road.  Private  Read,  Kyle's  House,  4 
yeates,  514. 

283.  An  order  for  a  road  is  incomplete  that  does 
Aot  state  its  breadth.    Shamokin  Road,  6  Binn.  36. 

284.  The  viewers  of  roads  should  be  sworn  be- 
fore entering  on  their  duties ;  they  are  allowed 
/reat  license  in  choosing  the  route.  Bryson^s 
Road,  2  Pennsyl.  207. 

285.  The  Pennsylvania  road  law  does  not  re- 
quire the  viewers  to  reside  in  the  township,  and 
the  court  will  confine  them  to  three  views,  if 
Air.     Po^essing  Road,  1  Browne,  211. 

286.  Viewers  of  a  road  will  be  taken  to  be 
freeholders  unless  thecontranr  appear.  Jipp*s 
Tavern  Road,  17  S.  A  R.  388.  The  draught 
need  not  say  how  far  it  goes  through  private 
groundB.  ib.  It  is  sufficient,  if  the  viewers  state 
that  they  lay  out  the  road  for  public  use,  to 
make  it  a  public  road.  ib.  The  viewers,  while 
passing  through  improved  ground,  should  call  on 
the  owners,  w. 

287.  A  petitioner  for  a  road  cannot  act  as  a 
viewer.    Radnor  Road,  5  Bmn.  612. 


288.  In  Pennsylvania,  a  report  of  road-vieweia, 
without  a  draught  or  ph>t,  is  bad.  Warrior  Rtpe 
Road,  3  ib.  3. 

289.  The  report  of  viewers  vacating  an  old 
road,  and  recommending  a  new  one,  should  be 
accompanied  by  a  map  of  both,  with  courses  and 
distances.     Rutherford's  Road,  10  S.  &  R.  120. 

290.  Under  the  Pennsylvania  act  of  April  3d, 
1804,  there  must  be  a  reference  to  the  improve- 
ments through  which  a  road  passes,  either  in  the 
report  of  .the  viewers  or  the  draught  annexed. 
Buttunwood  Road,  13  ib.  445. 

291.  Re-reviewers  may  recommend  a  route  of 
their  own,  and  return  tue  plan  of  such  route. 
Abington  Road,  14  S.  db  R.  31. 

292.  The  court  may  adopt  the  report  of  the 
viewers  or  that  of  the  re- viewers  of  a  road,  at 
their  discretion.     Baehman*s  Road,  I  Watts,  400. 

293.  Under  the  act  of  Pennsylvania  of  April 
6, 1802,  an  appointment  of  viewers  need  not  state 
that  the  viewers  were  "  inhabitants  near  where 
the  road  was  made,*'  &c. ;  the  supreme  court  will 
presume  the  appointment  correct.  The  improve- 
ments on  the  line  of  the  road  may  be  shown  on 
the  plan.  The  attendance  of  the  comraissioners 
is  proof  of  regular  notice.  SchuylkiU  Fails  Road^ 
2  Binn.  250. 

294.  Entertaining  a  road  jury  by  the  petitioner 
is  no  cause  for  setting  aside  their  report,  no  un- 
due influence  being  used.  Plymouik  Road^  5 
Rawle,  150. 

295.  Under  the  road  laws,  two  full  terms  are 
allowed  to  except  to  the  reports  of  juries  lor 
vacating  or  opening  roads  and  streets  in  Phila- 
delphia and  elsewhere.  Adelpki  Street,  2  Whart. 
174. 

296.  The  proceedings  to  lay  out  a  road  in  Penn 
township,  Pennsylvania,  are  under  the  supple- 
menUry  act  of  1804.  Camaek's  Road,  1  Browne, 
164. 

297.  The  court  of  quarter-sessions  may  grant 
a  review  of  a  road,  under  the  act  of  Pennsylva- 
nia of  April  6,  1802,  though  two  sets  of  viewers 
have  reported  in  its  favor.  Pomfret  Street  Road^ 
2  Rawle,  124. 

298.  In  common  parlance,  the  word  *'  street  *' 
is  equivalent  to  the  word  *^  highway,"  and  wiR 
be  so  construed  in  the  report  of  commissionerB. 
Fitzwater  Street  Road,  4  S.  dk  R.  106. 

299.  Where  a  petitioner  asks  for  a  public  road, 
and  the  viewers  lay  out  a  private  one,  they  can- 
not recover  from  him  the  expenses  of  riewing. 
Ernst  V.  Baker,  1  Browne,  326. 

300.  A  petitioner  for  a  road,  in  Pennsylvania, 
cannot  be  a  reviewer.  M* Clay^urg  Road,  4  S. 
db  R.  200.    May  Toum,  Road,  4  Teates,  479. 

301.  Under  the  act  of  Pennsylvania  of  Febm- 
ary  18,  1813,  it  was  held,  that  filing  the  dranght 
of'^so  much  of  the  road  as  lay  in  Lebanon  county, 
in  the  office  of  the  clerk  of  quarter-sessions  of 
Dauphin  county,  was  correct ;  and  the  court  of 
Lebanon  county  had  a  right  to  open  the  road,  on 
a  certified  copy.  Jonestown  BUtmd,  1  8.  db  R. 
487. 

302.  It  is  sufficient,  if  it  appear  to  the  satisibe- 
tion  of  the  court  below  that  all  the  viewers 
viewed  the  road ;  such  fact  need  not  appear  in 
the  report,  on  certiorari.  So,  too,  of  improve- 
ments in  the  route'  of  the  road.  Mrs.  CnUy's 
Road,  13  S.  db  R.  25.  John  M* Cord's  Road,  ib.  83. 

303.  A  conditional  report  of  viewers,  appoint- 
ed to  assess  damages  in  a  road  case,  finding  facts, 
but  submitting  to  the  court  the  "jestions  of  law 
upon  them,  is  bad.  Germantown  T%imjnke,  4 
Rawle,  191. 

304.  Viewers  in  a  road  case,  assessing  dam- 
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afM,  may  eoBvene  with  the  owners  of  adjoining 
property,  though  the  partiei  interested  are  not 
present.     Spring  Garden  Street,  ib.  192. 

305.  Under  the  act  of  1700,  the  soil  of  im- 
proved  lands,  taken  for  a  road,  is  not  to  be  paid 
for  by  the  county  stock.  Feree  y.  Jfet/y,  3  Testes, 

306.  Under  the  6th  and  7th  sections  of  the 
PennsyWania  act  of  September  29,  1787,  a  writ 
of  inqairy  of  damages  cannot  issue  until  afler 
the  order  to  open  the  road.  Mfgiin  ▼.  Commis- 
aionerB,  tfC.  5  S.  dt  R.  69. 

307.  AfWr  one  year  from  the  return  of  the 
viewers  appointed  to  assess  damages  for  opening 
streets,  in  Philadelphia,  if  such  damages  are  not 
paid,  all  the  proceedings  become  void.  Comvum' 
UieaLth  v.  County  Commissioners ,  2  Whart.  286. 

306.  The  sUtute  of  April  3,  1804,  forbids 
streets  and  alleys  in  the  Northern  Liberties  and 
Southwark  from  becoming  highways,  until  com- 
pensation is  made.  Asto  Market  Street,  4  Teates, 
133. 

309.  A  jury,  in  a  road  case,  assessing  damsges, 
should  not  stste  facts  for  the  decision  of  the 
court.    Point  Jfo  Point,  2  S.  d[^  R.  277. 

310.  On  proceedings  before  a  justice  of  the 
peace  against  a  turnpike  company,  for  leaving 
their  roM  out  of  repair  five  days,  the  inquisition 
should  state  the  fact  distinctly.  And  the  part  of 
the  road  out  of  repair  should  be  stated,  and  that 
such  part  was  within  the  justice's  jurisdiction. 
Comnumwealth  v.  Willote  Grove  Company,  2  Binn. 
257. 

311.  One  who  has  conveyed  land  subject  to  a 
fight  of  way,  with  general  warranty,  is  a  wit- 
ness for  the  defendant,  in  an  action  for  disturb- 
ing the  right,  to  prove  an  agreement  to  remove 
the  road,  in  a  certain  event.  Greentoalt  v.  Hor- 
mer,  6S.  &  R.  71. 

312.  An  indictment  against  the  supervisors  of 
roads,  for  not  keeping  them  in  repair,  must  con- 
clude **  to  the  common  nuisance  of  the  citizens,'* 
&,c.     Gragins  v.  Commonwealth,  3  Pennsyl.  502. 

313.  Two  detached  pieces  of  Isnd,  cultivated 
by  the  owner,  are  one  farm,  and  within  the  pro- 
hibition of  §  1  of  the  Pennsylvania  act  of  March 
17,  1801,  relating  to  tolls  on  turnpikes.  Com- 
monwealth V.  Carvudt,  2  Binn.  235. 

314.  A  turnpike  road  cannot  be  taken  in  exe- 
cution on  a  judgment  against  the  company. 
Ammant  v.  Pittsburg  Road,  13  S.  &,  R.  210. 

315.  The  commonwealth  of  Pennsylvania  may 
authorize  a  turnpike  company  to  lay  out  a  road 
through  private  grounds,  without  making  com- 
pensation.  M^ Clenachan  v.  Curwen,  6  Binn.  509. 

316.  The  turnpike  company,  under  the  act  of 
April  9, 1792,  are  not  bound  to  pay  for  the  soil 
or  materials  on  the  track  of  the  road,  nor  to  put 
up  new  fences  where  the  road  runs  across  the 
field,  and  the  fence  is  thrown  down.  ti.  3  Teates, 
362. 

(i.)    hi  Kentucky. 

317.  In  Kentucky,  in  establishing  and  altering 
public  roads,  the  county  courts  act  judicially, 
and,  if  they  err,  the  court  of  appeals  should  re- 
verse.   Hawkins  v.  Robinson^  5  J.  J.  Marsh.  8. 

318.  An  order  establishing  an  alteration  in  a 
road  may  be  made  to  depend  upon  a  contingency 
that  the  applicant  shall  pay  to  a  person  injured 
the  amount  of  damages  assessed  by  a  jury.  Thur* 
man  v.  Emerson,  4  Sibb,  279. 

319.  The  county  court  may  direct  an  altera- 
tion in  a  r(Mid,  upon  the  condition  that  the  new 
road  be  opened  by  the  applicant ;  and,  %fier  the 
new  road  is  opened  and  used  for  years,  the  over- 


seer appointed  to  keep  it  in  repair  may  justify, 
under  the  order  of  the  court,  without  showing 
that  the  road  had  been  opened  by  the  applicant. 
M'llvoy  V.  Speed,  ib.  85. 

320.  If  the  county  court  refuse  to  open  a  road, 
the  applicant  cannot  maintain  a  writ  of  error  in 
his  own  name,  on  account  of  his  interest  in  the 
warehouse  to  which  the  proposed  road  would 
lead.     Taylor  v.  Brown,  3  ib.  78. 

321.  The  order  of  a  county  court,  appointmg 
the  overseers  of  a  road,  should  state  the  reasons 
authorizing  it.  Fletcher  v.  Fugate,  3  J.  J.  Marsh. 
631.  The  owners  of  the  land  should  assent,  or 
be  summoned.  i6.  It  should  appear  that  public 
convenience,  and  not  the  private  interest  of  an 
individual,  is  promoted,  ib. 

322.  An  order  establishing  a  road  is  defective, 
unless  it  states  on  whose  motion  the  view  was 
granted,  and  those  were  summoned  through 
whose  land  the  road  passes.  New  v.  Eudng,  1 
A.  K.  Marsh.  55. 

323.  An  order  appointing  viewers  for  a  road, 
without  pointing  out  a  general  description  of  the 
ground  over  which  the  road  is  to  pass,  but  leav- 
ing the  viewers  to  the  direction  of  the  applicant, 
is  erroneous.     Hubbard  v.  Wiekliffe,  2  ib.  502. 

324.  An  order  appointing  viewers  of  a  road 
"to  view  and  report,  truly  and  impartially,  &c., 
as  the  applicant  for  the  road  shall  direct,"  is  im- 
proper, and  all  proceedings  under  it  illegal. 
Hubbard  v.  Wiekliffe,  1  Litt  80. 

325.  The  report  of  road-viewers  must  state 
the  public  and  private  conveniences  to  result 
from  the  proposed  road.  Winston  v.  Waggoner, 
5  J.  J.  Marsh.  41.     FleUher  v.  Fugate^  3  ib.  631. 

326.  The  report  of  viewers  for  altering  a  road 
to  pass  through  the  land  of  heirs  need  not 
respectively  name  the  heirs ;  it  is  sufficient  to 
give  a  general  deseriptio  personarum,  to  enable 
the  court  to  summon  the  parties.  GashweUer  v. 
M'Uvoy,  1  A.  K.  Marsh.  84.  Infant  heirs,  hav- 
ing previously  appeared,  need  not  be  summoned 
before  a  guardian  ad  litem  is  appointed,  ib.  It 
is  not  improper  to  appoint  one  of  the  viewers  a 

fuardian  to  defend,  tb.     It  is  not  improper  to 
isplace  one  guardian  and  appoint  another  to  do* 
fend.  ib. 

2S^.  The  record  in  a  road  case  must  show  thi^ 
the  viewers  were  sworn  previous  to  viewing  the 
road.  Pollard  v.  Ferguson,  1  Litt.  196.  ElUoti 
V.  Lewis,  1  A.  K.  Marsh.  143. 

328.  The  report  of  road-viewers  being  set 
aside,  their  authority  ends.  Pollard  v.  FergUf 
son,  1  Litt.  196. 

329.  In  proceedings  in  the  county  oourt  to 
establish  private  ways,  the  record  should  show 
that  all  the  parties  have  been  served  with  notice 
Jones  V.  Barclay,*^  J.  J.  Marsh.  73. 

330.  It  is  error  to  alter  a  road  before  the  party 
through  whose  land  the  alteration  will  take  it 
has  been  summoned  to  show  cause.  Walker  v. 
Cam,  3  A.  K.  Marsh.  167. 

331.  If  the  party  tli rough  whose  lands  ths 
road  passes  agrees  that  the  road  may  run  in  a 
given  way,  the  road  should  not  be  established  in 
any  other  way,  without  a  summons.  Lewis  ▼. 
Smithr  1  ib.  158. 

332.  The  consent  of  the  proprietors  of  land, 
where  a  road  is  to  pass,  must  be  given  in  court, 
and  not  to  the  commissioners  ap|  )inted  to  view 
the  road.     Crawford  v.  Snowden,  3  Litt.  228. 

333.  Parol  evidence  may  be  he^rd  by  the 
county  courts,  in  regard  to  the  propriety  or 
otherwise  of  a  proposed  road,  in  addition  to  the 
reviewers*  report.  Winston  v.  Waggoner,  5  J.  J, 
Msrsh.  41. 
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334.  On  m  rag gestion  that  a  nearer  way  for  a 
road  caa  be  had  than  that  reported,  it  ii  proper 
10  direct  a  BUTTej.  Ihihbard  ▼.  WickUffe,  2  A. 
K.  Marsh.  502. 

335.  An  applicant  for  the  establishment,  alter- 
ation, or  discontinuance  of  a  road  is  not  entitled 
to  costs,  even  if  he  succeed  in  his  application, 
nor  is  he,  nor  any  other  person,  who  may  oppose 
it,  liable  for  costs  in  the  county  court.  Hawkins 
y.  Robinsony  5  J.  J.  Marsh.  8. 

336.  It  is  error  not  to  permit  the  plaintiff,  in  a 
writ  of  ad  {[uod  damnum^  to  show  the  nature  of 
his  title  to  land.    Jones  v.  Barday,  2  ib.  73. 

337.  If  it  do  not  appear  that  a  jury  were  prop- 
erly charged  by  the  sheriff  when  executing  a 
writ  of  ad  quod  <famattm,  to  take  into  considera- 
tion the  additional  fencing,  it  is  error.  iJb. 

338.  An  order  discontinuing  a  road,  however 
irregular,  cannot  be  rescinJed  for  that  cause  at 
a  subsequent  term.    Barr  v.  Stevens,  1  Bibb,  292. 

339.  The  owner  of  land  through  which  a  high- 
way passes  has  not  such  an  interest  in  the  road 
as  to  entitle  him  to  question,  by  appeal  or  writ  of 
error,  the  order  of  a  county  court  discontinuing 
such  way.     Cole  v.  Shannon^  1  J.  J.  Marsh.  218. 

340.  On  the  trial  of  a  presentment  against  a 
road-surveyor  for  delinquency,  the  right  of  the 
court  to  appoint  him  cannot  be  questioned. 
Read  ▼.  Commonvoealth,  3  Bibb,  484. 

341.  In  a  presentment  against  a  surveyor  of  a 
road  for  not  keeping  it  in  repair,  it  is  sufficient  to 
charge  that  the  road  had  been  **out  of  repair  for 
three  months  then  last  past."  t^. 

342.  In  a  presentment  against  a  surveyor  of  a 
road  for  not  keeping  it  in  repair,  an  allegation 
that  the  road  was  out  of  repair  within  three 
months  is  not  sufficiently  certain.  Common- 
wealth  V.  M'Dowelly  ib.  24. 

343.  The  statute  of  1818,  relative  to  the  dis- 
continuance of  roads,  does  not  apply  to  the  alter- 
ation of  them.  Thompson  v.  CrM^  6  J.  J.  Marsh. 
222. 

344.  It  is  irregular  to  make  the  justices  of  the 
court  parties  to  a  writ  of  error,  prosecuted  by  a 
private  person,  to  reverse  an  order  respecting  a 
road.     Barr  v.  Stevens,  1  Bibb,  292. 

345.  No  appeal  or  writ  of  error  lies  to  a  judg- 
ment of  the  county  court  overruling  a  motion  to 
open  a  road.  WiUtams  v.  Jackman,  2  J.  J.  Marsh. 
362. 

346.  An  individual  who  was  not  a  party  to  an 
order  of  the  court  respecting  a  road,  and  who 
does  not  appear  to  have  some  interest,  or  to  have 
sustained  an  injury  thereby  not  common  to  the 
community,  cannot  maintain  a  writ  of  error  to 
such-order.     Barr  v.  Stevens^  1  Bibb,  SK)2. 

347.  Upon  an  indictment  for  resisting  an  over- 
seer in  repairing  and  widening  a  road,  which  has 
been  opened  under  an  order  of  court,  the  defend- 
ant cannot  go  into  the  inquiry  whether  the  road 
was  opened  in  a  right  line  between  two  objects, 
as  the  order  directed.  Same  v.  Commonwealth* 
2  ib.  17. 

348.  A  road-surveyor  cannot  be  fined  for  de- 
linquency, unless  he  has  been  furnished  with  the 
boundary,  including  the  hands  whom  he  has  a 
right  to  call  on.  Read  v.  Commonwealth^  3  ib. 
484. 

349.  To  subject  the  overseer  of  a  road  to  fine 
for'  not  keeping  it  in  repair,  it  is  necessary  to 
show  that  the  county  court  had  made  an  allot- 
ment of  hands.  Commonwealth  v.  J%ompson,  4 
ib.  230. 

350.  Where  a  court  direct  a  road  to  be  60  feet 
wide,  instead  of  30,  as  allowed  by  law,  a  present- 
ment may  be  sustained  against  the  surveyor,  for 


not  keeping  it  in  repair  30  feet  wide.     Gmii 
wealth  V.  Caldwell,  Litt.  Bel.  Cas.  168. 

(k.)    In  other  States. 

351.  The  act  of  South  Carolina  of  1788,  ap- 
pointing commissioners  of  roads,  does  not  give 
them  the  power  to  lay  out  a  road  because  con- 
venient to  an  individual ;  and  the  question  of  the 
necessity  of  a  road  is  for  a  jury.  Singleton  v. 
Commissioners,  2  N.  &M.  526. 

352.  The  state  has  the  authority  to  appropriate, 
by  an  act  of  its  legislature,  a  portion  of  the  soil 
for  public  roads,  and  all  private  rights  are  held 
subject  to  this  condition.  Lindsay  v.  Commis- 
sioners, tfC.  2  Bay,  38. 

353.  The  order  of  the  commissioners  of  the 
roads  for  opening  a  road  is  valid,  though  not 
entered  on  the  records  of  the  board.  Ford  v. 
Whitaker,  1  N.  &  M.  5. 

354.  Every  county,  parish,  and  district,  is 
bound  to  lay  off  and  keep  in  repair  the  roads  and 
bridges  within  its  limits.  Shoolbred  v.  Corpora- 
tion, ^.  2  Bay,  63. 

35C.  The  commissioners  of  the  roads  have  no 
power  to  compel  an  individual  to  work  on  his 
own  road.     Glover  v.  Simmons,  4  M'Cord.  67. 

356.  Clerks  of  the  courts  are  exempt  from 
working  on  the  roads.  Harrington  v.  Commis- 
sioners, 2  ib.  400. 

357.  Before  the  commissioners  of  the  roads  caa 
fine  a  defaulter  for  not  working  on  the  roads, 
they  must  appoint  a  day  and  place,  and  summon 
him  to  show  cause.  Glover  v.  Simmons,  4  ib. 
67.  A  warrant  by  the  commissioners  of  the 
roads  to  collect  the  fines  against  a  defaulter  is 
void  if  it  does  not  specify  the  amount  of  the 
fines,  t^. 

358.  Newspaper  notice  by  the  commissioners 
of  roads,  calling  on  the  inhabitants  to  make  re- 
turn of  their  slaves  liable  to  do  road  duty,  is  not 
sufficient  under  the  act  of  1825.  The  commis- 
sioners must  give  personal  notice  of  the  time  and 
place.    Keckdy  v.  Commissioners,  ifC.  ib.  463. 

359.  However  long  a  road  or  bridge  may  have 
been  out  of  repair  before  indictment,  it  is  but 
one  offence ;  but  if,  after  conviction,  it  still  con- 
tinue out  of  repair,  the  commissioner  may  afain 
be  indicted.    Stale  v.  Chappell,  2  Hill,  8.  C.  391. 

360.  The  legislature  may  order  a  street  to  be 
opened  over  the  land  of  an  individual,  without 
making  compensation.  Patrick  v.  Comsussisa- 
ers,  4  M'Cord,  541. 

361.  The  commissioners  of  roads  are  not  liable 
to  a  private  action  for  neglect  of  duty.  Yommg 
V.  Commissioners,  4^c.  2  N.  &M.  537. 

362.  One  commissioner  of  the  roads  is  not  lia- 
ble to  be  indicted,  separately,  for  not  repairing 
his  division  of  an  established  public  road  which 
had  been  ordered  by  the  whole  board  to  be  dis- 
continued.    State  V.  Broyles,  1  Bailey,  134. 

363.  Where  the  repairs  of  a  bridge  require 
more  than  ordinary  skill  and  labor,  and  such  as 
is  not  at  the  disposal  of  one  commissioner  of 
ways,  he  is  not  indictable,  alone,  lor  not  repair- 
ing ;  the  whole  board  should  be  indicted.  Stata 
V.  Chappell,  2  Hill,  S.  C.  391. 

364.  There  is  no  particular  penalty  prescribed 
by  the  several  road  laws  for  the  neglect  of  a 
commissioner  to  repair  a  road  or  bridge ;  but  the 
court  have  deemed  it  safest  to  adhere  to  the 
penalty  imposed  by  the  act  of  1825.  ib. 

365.  The  commissioners  of  roads  have  the  au- 
thority, on  sufficient  grounds,  to  change  the  dr 
rection  of  a  rosd  for  a  short  distance.  Stats  v. 
Commissionsrs^  4  M'Cord,  5. 

366.  In  Alabama,  on  the  proceedings  of  the 


WAYS. 


lounty  court  of  commiBBioiien  of  roads,  &c.,  for 
laying  out  a  road,  proceedings  in  the  nature  of 
an  appeal  will  not  lie,  until  final  order  confirming 
tlie  report  of  the  jury.  Smith  ▼.  Commissioners 
of  Roads,  I  Stew.  183. 

367.  The  overseer  of  a  public  road  is  not  au- 
thorized to  take  timber  for  repairs,  &o.,  without 
the  owner's  consent,  under  the  statute  of  Alabama 
of  1821,  authorizing  him  to  contract  for  timber,  and 
if  it  cannot  be  had  near  the  road,  to  contract  for 
hauling  such  timber.    Reynolds  w.  Speers^  ib.  34. 

368.  To  recover  a  fine  for  failing  to  work  on  a 
public  road,  in  Alabama,  proceedings  must  be  in- 
stituted in  the  name  of  the  overseer  of  the  road. 
Bittis  Y.  Jficholson,  ib.  349. 

369.  In  Virginia,  if  the  proprietor  of  land  pe- 
titions for  a  road  through  such  land,  and  the 
court  approve  of  it,  it  may  be  established  with- 
out the  formalities  of  the  statute  being  complied 
with,  they  being  prescribed  on  his  account. 
Clarke  v.  Mayo,  4  Call,  374.  And  although,  in 
such  case,  no  express  order  of  establishment  can 
be  found,  yet,  if  surveyors  of  it  have  been  ap- 
pointed for  a  long  time,  the  establishment,  and  his 
assent  to  it,  will  be  presumed,  ib. 

370.  Records  are  the  regular  proofs  of  a  public 
way ;  and  where  there  is  no  presumption  of  such 
records  being  lost  from  length  of  time  or  other- 
wise, parol  evidence  will  not  be  permitted  to 
prove  them.  Brander  v.  Chestetjield  Justices,  5 
Call,  548. 

371 .  In  Ohio,  where  every  thing  has  been  done 
by  the  commissioners  required  by  statute  for 
opening  a  public  highway,  except  the  record- 
ing of  their  proceedings  by  their  clerk,  such 
mmisterial  nonfeasance  will  not  render  the  pro- 
ceedings nugatory,  but  they  will  be  considered, 
in  law,  as  recorded.    King  v.  Kenny,  4  Ham.  79. 

II.   Rights  of  adjoining  Proprietors,  and  of  the 
Owners  of  the  Fee,    . 

372.  By  the  common  law,  the  fee  in  the  soil 
over  which  a  public  road  passes  remains  in  the 
original  owner.  If  the  road  is  vacated  by  the 
public,  he  resumes  the  exclusive  possession. 
\Vhile  it  is  used  as  a  highway,  the  timber  and 
grass  upon  its  surface,  and  the  minerals  below 
It,  are  his  ',  and  he  may  maintain  trespass  against 
any  one  obstructing  such  road.  Barday  v.  HotO' 
sU,  6  Pet.  498. 

373.  Where  the  legislature,  by  a  special  act, 
anthorizes  a  street  or  highway  to  be  laid  out, 
and  ban  any  action  for  possession  or  damages 
after  the  laying  out,  and  provides  for  the  dam- 
ages in  a  special  manner,  the  owner  is  still  en- 
titled to  the  fee  of  the  lands,  subject  to  the  ease- 
ment. U.  Slates  V.  Harris,  1  Sumner,  21.  Such 
acts  are  to  be  construed  in  conformity  to  the 
H^eneral  highway  acts,  unless  the  legislature  use 
words  which  show  that  the  fee  of  the  lands  taken 
18  intended  to  pass  firom  the  owner,  t^.  The  lay- 
ing out  of  a  highway  at  the  common  law,  and 
under  the  highway  acta  of  Massachusetts,  does 
not  deprive  the  owner  of  the  fee,  but  only  sub- 
jects it  to  the  easements,  ib. 

374.  By  th$  law  of  Massachusetts,  where  a 
mere  easement  is  taken  for  a  public  highway,  the 
soil  and  freehold  remain  in  the  owner,  subject 
to  the  easement.     Harris  v.  Elliott,  10  Pet.  25. 

375.  The  owner  of  land  over  which  a  turnpike 
road  is  laid  still  continues  to  have  the  exclusive 
property  in  the  land,  subject,  however,  to  the 
easements  and  rights  incident  to  a  public  high- 
way, such  a^  right  of  passage  over  it,  and  the 
right  to  conftkxuct  a  convenient  pathway,  and  to 


dig  up,  and  remove  from  place  to  place,  within 
the  limits  laid  out  for  the  road,  any  earth,  sand, 
or  mve],  sods,  or  turf.  Adams  v*  Emerson,  6 
Pick.  57.  Perley  v.  Chandler,  6  Mass.  454.  Com- 
monwealth  v.  Peters,  2  ib.  125.  Fairfield  v.  WiU 
liams,  4  ib.  427.  Tippets  v.  Walker,  ib.  595. 
And  such  owner  may  sink  a  drain  or  any  water- 
course below  the  surface  of  the  land  covered  by 
the  way,  care  being  taken  to  cover  it  sufficiently, 
so.  that  the  way  remain  safe  and  convenient  for 
passengers ;  and  if  the  way  be  discontinued,  he 
shall  hold  the  land  free  from  the  incumbrance. 
Perley  v.  Chandler,  6  ib.  454. 

376.  The  fee  of  the  land  lefl  for  highways  is 
in  the  proprietors.  Brown  v.  Freeman,  1  Root, 
118.    Makepeiue  v.  Worden,  1  N.  Hamp.  16. 

377.  The  proprietors  of  land  adjoining  a  high- 
way have,  prima  facie  at  least,  a  fee  in  such 
highway,  subject  to  the  easement.  Chatham  v. 
Brainerd,  11  Conn.  60. 

378.  In  New  York,  the  general  rule  is,  the  fee 
of  a  highway  belongs  to  the  owner  of  the  adjoin- 
ing ground,  and  that  the  sovereign  has  only  a 
right  of  passage.  It  is  but  a  servitude  or  ease- 
ment, and  trespass  will  lie  for  the  exclusive  ap- 
propriation of  the  soil.  Cortelyou  v.  f^an  Brundt, 
2  Johns.  357. 

379.  The  owner  of  the  land  through  which  a 
road  passes  may  bring  trespass  for  digging  and 
removing  the  soil  in  the  road.  Gidney  v.  Earl, 
12  Wend.  98. 

380.  Where  a  highway  is  laid  out  over  the 
land  of  a  private  person,  the  public  acquires  no 
more  than  a  right  of  way,  or  easement.  The  title 
of  the  original  proprietor  still  continues,  and  he 
may  use  the  land  in  any  manner  not  inconsistent 
with  the  public  right.  He  is  also  entitled  to  all 
mines,  &c.,  and  may  maintain  trespass  or  eject- 
ment  in  relation  to  it.  Jackson  v.  Hathaway,  15 
Johns.  447. 

381.  Where  an  old  road,  the  fee  of  which  in 
in  one  person,  is  discontinued,  and  a  new  road 
laid  out  over  the  land  of  another  person,  which 
land  is  contiguous  to  the  old  road,  the  proprietor 
of  the  land  is  not  entitled  to  the  old  road,  as  a 
compensation  for  the  land  taken  for  the  new 
road,  under  the  17th  section  of  the  New  York  act 
for  regulating  highways,  (2  N.  R.  L.  275.)  ib. 

382.  A  public  nigh  way  only  vests  in  the  com- 
monwealth a  right  of  passage  ;  the  freehold  and 
the  profits  belong  to  the  owners  of  the  soil,  who 
have  a  right  to  all  remedies  for  the  freehold, 
subject,  however,  to  the  easement.  Boiling  v. 
Mayor,  3  Rand.  563. 

383.  Where  two  tracts  of  land  call  for  a  road, 
as  the  dividing  line,  the  owners  on  each  side 
hold  to  the  middle  of  the  road.  Witter  v.  Harvey, 
1  M'Cord.  67. 

384.  Lands  left  for  a  highway  by  the  proprie- 
tors, in  the  original  laying  out  of  the  lots,  belong 
to  the  proprietors,  if  not  wanted  for  their  use. 
Bvel  v.  Clark,  1  Root,  49. 

385.  A  conveyed  certain  land  to  B,  with  cov- 
enants of  seizin  and  warranty,  '*  saving  and  ex- 
cepting a  highway,"  which  had  been  laid  out  and 
established  pursuant  to  statute.  It  was  held, 
that  the  right  of  soil  in  the  highway  vested  in  B, 
subject  to  the  right  of  passage  in  the  public,  and 
that  B  could  maintain  trespass  quare  elausum 
against  a  stranger  for  the  continuance  of  a  shop 
erected  on  that  part  of  the  highway  not  used  for 
travelling  before  the  conveyance  to  him  from  A. 
Peek  V.  Smith,  1  Conn.  103. 

386.  Where  the  proprietors  of  a  township  of 
land,  in  1761,  in  laying  it  out  into  lots,  caused 
range  ways  of  eight  rods  wide  to  be  designated 
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on  the  plan  aj  **  left  for  roadi,"  tnd  afierwardt, 
in  1825,  the  range  ways  not  having  been  need  for 
roads,  Uiej  conveyed  one  of  them  to  A,  reserr- 
ing  a  right  in  the  town  to  lay  out  a  road  over 
iaid  range  way,  without  being  subject  to  the  pay- 
ment of  damages,  it  was  held,  that  such  original 
appropriation  and  subsequent  reservation  con- 
veyed no  interest  in  the  soil  of  such  range  way  to 
the  town,  and  that,  in  laying  oot  a  road  over  it, 
the  selectmen  were  bound  to  conform  to  the  stat- 
ute provisions  on  the  subject.  Howard  w,  BiUek» 
inton^  1  Fairf.  335. 

387.  The  presumption,  that  the  fee  of  a  high- 
way  between  two  adjoining  proprietors  is  owned 
by  them  equally  to  the  centre,  fails  where  it  ap- 
pears that  one  of  them  originallj  owned  the 
whole  or  a  greater  part  of  the  land.  WmtrouM  v. 
SovthvionKy  5  Conn.  305. 

388.  A  and  B  were  adjoining  proprietors  of 
land  on  opposite  sides  of  a  highway.  B  enclosed 
by  a  wall  a  part  of  such  highway  contiguous  to 
his  land,  and  occupied  it  ezcTnsively  for  &  years, 
claiming  it  as  his  own.  It  was  held,  that,  assu- 
ming that  B  thereby  acquired  a  title  to  the  land 
80  enclosed,  yet  it  could  not  operate  as  a  disseisin 
of  any  portion  of  A's  land,  and  that  his  fee 
still  extended  to  the  centre  of  the  original  high- 
war,  ti. 

w)9.  A  deed  of  land,  reserving  the  highways 
through  it,  conveys  the  whole  title,  subject  only 
to  the  right  of  passage ;  and  the  grantee  may 
maintain  trespass  for  any  injury  to  such  high- 
ways not  necessary  to  the  enjoyment  of  the  right. 
Hart  ▼.  ChtUcer^  ib.  311. 

390.  If  a  person,  over  whose  land  a  highway 
is  laid  out,  conveys  the  land  on  each  side  of  it, 
describing  it  by  such  boundaries  as  do  not  in- 
clude the  road,  or  any  part  of  it,  the  property  in 
the  road  does  not  pass  to  the  grantee,  being  ex- 
cluded by  the  description  in  the  grant ;  nor  does 
it  pass  as  incident  or  appurtenant.  Jackson  v. 
HathatDay,  15  Johns.  447. 

391.  A  public  highway  through  land  is  a 
breach  of  a  covenant  which  stipulates  that  it 
is  free  from  all  incumbrances.  Prickard  y.  At' 
kinson^  3  N.  Hamp.  335. 

3&Si.  Upon  a  certiorari  to  remove  the  proceed, 
ings  in  a  matter  of  road,  a  person,  whose  land  is 
not  touched  by  the  road,  ajid  who  does  not  bear 
any  part  of  the  expense  of  defending  said  road  on 
the  certiorari,  is  a  competent  witness,  although 
he  was  one  of  the  parties  who  petitioned  for  the 
laying  out  of  the  road,  and  although  he  may  have 
borne  a  part  of  the  expense  of  laying  it  out. 
State  V.  Woodward,  4  Halst.  21. 

393.  Where  a  road  has  been  laid  out  in  the 
manner  prescribed  by  law,  opened  and  used 
many  years,  it  cannot  be  allowed  that  it  shall 
be  suddenly  closed  by  any  individual  through 
whcMe  land  it  passes,  on  the  hypothesis  that  the 
road  used  does  not  exactly  follow  the  courses 
and  distances  of  the  recorded  survey.  Nor  can 
it  be  required,  after  a  lapse  of  many  years,  that, 
to  sustain  a  public  road,  every  preliminary  step 
airected  to  be  taken  in  estabushing  it  must  be 
proved  by  existing  papers  or  records.  In  such 
cases,  the  record  to  show  that  the  road  was  ap- 
plied for  and  ordered  to  be  opened,  and  parol 
proof  to  establish  when  it  was  actually  opened 
and  used,  will  be  admitted,  and  is  sufficient.  Ar- 
add  y.  Flattery,  5  Ham.  271. 

III.    Obstructions. 

394.  A  fence  in  a  road  is  a  nuisance  at  com. 
mbn  law,  and  he  who  builds  it  may  be  fined  and 


imprisoned,     Gregory  y.  CommonweaiA,  2  Dana, 
417. 

396.  Fresh-water  rivers,  of  public  use  in  the 
transportation  of  goods,  are  of  common  right  as 
public  highways  by  water.  Spring  y.  Russell,  7 
Greenl.  ^3.  And  rivers  and  streams,  above  the 
flow  of  the  tide,  if  they  haye  been  long  used  for 
the  passage  of  boats,  rafts,  and  timber,  are  pub- 
lic highways,  and,  like  other  highways,  are  to  be 
kept  open,  and  free  from  obstruction.  Berry  y. 
Carle,  3  ib.  269. 

396.  No  individual  or  corporation  can  appro- 
priate a  navigable  riyer  to  their  own  use,  or  ob- 
struct a  free  passage  or  navigation  in  its  waters, 
by  erecting  a  bridge  across  it,  or  otherwise,  with- 
out authority  from  the  legislature.  Arundel  y 
M'Culloch,  10  MtLBB.  70. 

397.  Where  any  public  way  is  nnlawfullj  ob- 
structed, any  indiyidual,  who  wants  to  use  it  in 
a  lawful  way,  may  remove  the  obstruction.  And 
he  may  eyen  enter  upon  the  land  of  the  party 
erecting  or  continuing  the  obstruction  ^r  the 
purpose  of  removing  it,  doing  as  little  damage  as 
possible  to  the  soil  and  bunding,  ib. 

398.  To  warrant  an  action  for  obstructing  a 
highway,  the  plaintiff  must  have  sustained  some 
special  damage.  But  trifling  damage  is  snfli- 
cient,  as  if  he  be  detained  on  his  way  in  remoy- 
ing  the  obstruction.  Pierce  v.  Dart,  7  Cow.  609. 
The  remedy  by  action  is  not  barred  by  his  abating 
the  nuisance,  ib. 

399.  A  plea  of  title  is  no  bar  to  an  action  by 
the  commissioner,  in  New  York,  for  an  obstruc- 
tion of  a  highway.  Parker  v.  Van  Hamien,  7 
Wend.  145. 

400.  An  action  on  the  case  may  be  maintained 
for  obstructions  made  on  a  road  after  the  time 
when  the  title  of  the  plaintiff  to  the  road  became 
vested,  though  he  had  not  removed  the  obstruc- 
tions which  existed  when  he  acquired  his  inter- 
est.    Wright  V.  Freenum,  5  Har.  &  J.  467. 

401.  An  action  on  the  case  will  lie  for  obstruct- 
ing a  right  of  way  granted  by  the  countj  court  of 
Maryland  under  the  act  of  1785,  c.  49.  ib.  The 
penalty  proyided  by  that  act  for  the  disturbance  of 
the  way  cannot  be  recovered  by  the  party,  the  dis- 
turbance for  which  the  penalty  is  inflicted  being 
an  offence  against  the  state  ;  and  even  supposing 
such  were  not  the  case,  the  remedy  would  ^ 
but  cumulative,  ih.  Adverse  possession,  and  ex- 
clusive use  of  the  land  over  which  the  party 
claims  the  right  of  way,  although  for  more 
than  20  years,  will  not  bar  such  action,  t^.  A 
non-user  of  the  right  for  25  years  would  au- 
thorize a  presumption  of  a  release  to  the  de- 
fendant of  such  right,  ib.  But  a  parol  agree* 
ment  between  the  parties  will  not  extinguish  the 
right,  ib. 

402.  In  New  York,  an  action  to  recoyer  a  pen- 
alty for  encroaching  on  the  highway  nrast  be 
brought  in  the  name  of  the  person  making  the 
complaint,  and  be  prosecuted  according  to  the 
^25  act,  and  not  in  a  summary  way.  Rue  v 
Sprogue^  1  Johns.  510. 

403.  The  penalty  given  by  the  19th  section  of 
the  New  York  act  of  session  24,  c.  186,  regulating 
highways,  for  obstructing  highways  or  roads,  re- 
lates only  to  obstructions  of  highways  or  public 
roads,  and  not  of  a  private  road.  Fowler  T.Lan' 
sing,  9  ib.  349. 

404.  An  action  for  the  penalty,  giyen  by  the 
New  York  act  **  to  regulate  highways  in  the 
counties  of  Suffolk,  Queen's,  and  Kmg's,"  for 
not  removing  an  obstruction  in  a  highway,  lies, 
as  well  after  a  decision  by  judges  upon  an  ap- 
peal, where  the  same  is  adopted  and  acted  upon 
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by  the  eommiMionera  of  highways,  as  upon  the 
decision  anappe&led  from  of  the  commissioners 
themselves.  Fleet  r.  Youngs^  7  Wend.  291. 
Where  a  penalty  is  given  for  omitting  to  remove 
an  obstruction  within  the  time  of  20  days  after 
notice  from  the  commissioners,  and  being  warned 
thereunto  by  the  overseer,  and  a  like  penalty  is 
imposed  for  every  ei^ht  days  such  obstruction 
•hall  afterwards  remam  nnremoved,  both  penal- 
ties are  incurred  at  the  end  of  28  days  after  warn- 
ing, although  the  warning  is  not  given  until  9 
months  after  the  notice  from  the  commissioners. 
ib. 

405.  The  statute  fine  for  obstructing  a  high* 
way  is  cumulative,  and  does  not  supersede  in- 
dictment at  common  law.  State  v.  Wilkinson^  2 
Verm.  480. 

406.  To  bring  a  person  in  default  for  not  obey- 
ing the  order  of  the  commissioners  of  highways, 
and  render  him  liable  for  encroachments  on  tiie 
highway,  under  the  New  York  act  of  sess.  24, 
c.  186,  it  is  necessary  that  the  commissioners 
should  meet,  deliberate,  and  decide  on  the  al- 
leged encroachment,  and  give  notice  to  the  party 
to  remove  his  fence  in  60  days,  which  notice 
ought  to  state  specially  the  breadth  of  the  road 
originally  intended,  the  extent  of  the  encroach- 
ment, and  the  place  or  places  where,  so  that  the 
party  may  know  how  to  obey  the  order  for  re- 
moving his  fence.  Spieer  v.  Slade^  9  Johns. 
359. 

407.  In  New  York,  where  a  highway  is  en- 
croached upon,  which  is  not  denied,  all  the  com- 
missioners must  confer  in  regard  to  making  an 
order  to  remove  it,  and  the  majority  may  act.  If 
the  encroachment  is  dented,  and  the  fact  is  to  be 
inquired  into  by  the  jury,  one  of  the  commission- 
ers alone  may  act,  and  may  make  complaint  to  a 
justice  ;  at  least,  the  want  of  a  joint  consultation 
will  not  vitiate  an  inquest  subsequently  found. 
Brownson  v.  Jtfoim,  13  ib.  460.  If  the  jury  find 
an  encroachment,  it  is  conclusive  evidence  of 
that  fact,  in  an  action  brought  to  recover  the 
penalty  for  not  removing  it.  tb. 

408.  An  indictment  lies  for  continuing  within 
the  limits  of  a  highway  buildings  previously 
erected  therein,  although  that  portion  of  the 
highway  covered  by  them  was  not  within  the 
travelled  path,  and  a  bank  six  or  seven  feet  in 
height  had  been  removed  to  place  the  build- 
ings there.   ComfnomoeaUk  v.  WUkinson^  16  Pick. 

409.  If  a  party  indicted  for  obstructing  a  road 
would  defend  himself  under  an  order  of  the 
county  court  to  change  the  road,  he  must  show 
that  he  conformed  to  the  order.  It  is  not  for  the 
commonwealth  to  prove  that  he  varied  from  it. 
Commonv^ih  v.  Cornell^  2  Dana,  136. 

410.  An  indictment  lies  against  a  person  for 
making  a  fence  across  a  public  road.  Justice  v. 
ComnumweaUkj  2  Virg.  Cas.  171.  If  the  indicts 
ment,  in  such  case,  charges  the  obstruction  for  a 
certain  number  of  days,  and  the  jury  find  the 
defendant  guilty,  without  ascertainmg  the  num- 
ber of  days,  the  verdict  is  sufficient,  and  the  court 
may  enter  judgment  for  the  fine,  according  to  the 
number  of  days  charged  in  the  indictment,  ib. 

411.  In  a  prosecution  for  obstructing  a  public 
road,  proof  of  the  uninterrupted  use  and  occupa- 
tion of  the  road,  as  a  public  road,  for  20  years,  is 
only  presumptive  evidence  of  its  being  a  public 
road.     HoUeman  v.  Commonwealthy  ib.  135. 

412.  Neglect  of  plaintiff  for  seven  or  ej^bt  yc&n 
to  remove  a  house  wrongfully  erected  ^"  ^^' 
land,  and  obstructing  his  right  of  ^  \^  not 
an  abandonment  of  the  way.    If  he  k  yLifCi^eilS 
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erected  the  house,  it  might  have  been  evidence 
of  such  abandonment.  Rogers  v.  Stewart^  5 
Verm.  215. 

413.  Towns  are  not  obliged  to  keep  the  whole 
of  a  highway,  from  one  £>undary  to  the  other, 
free  from  obstructions  and  fit  for  travelling ;  but, 
wherever  they  are  liable  to  indictment,  they  are 
answerable  to  a  traveller  for  an  injury  sustained. 
Uotoard  v.  JV*.  Bridgetoater,  16  Pick.  189. 

414.  Where  a  road,  in  Tennessee,  established 
by  the  proper  authority,  passes  over  the  land  of 
an  individual,  he  cannot  close  up  or  obstruct  it, 
upon  the  ground  that  the  county  refused  to  make 
an  oi^der  for  the  injury  he  had  sustained  by  its  lo- 
cation. Wetherspoon  v.  State^  Mart.  &,  Yerg.  119. 
The  act  of  18Si5,  c.  17,  in  Tennessee,  only  ap- 
plies to  cases  where  the  county  courts  have  made 
orders  to  have  roads  reviewed  preparatory  to 
their  establishment,  and  where  damages  are  as- 
sessed before  they  are  established ;  it  does  not 
apply  to  a  case  where  the  road  is  actually  estab- 
lished, ib. 

415.  In  pursuance  of  a  statute,  a  canal  was 
located  in  such  a  manner  as  to  take  up  and 
obstruct  a  county  road,  and  was  partly  made ;  but 
afterwards,  during  a  sospiension  of  labor  upon 
the  canal,  a  surveyor  of  highways  in  the  town  in 
which  the  road  lay  made  the  road  passable,  but 
not  safe.  It  was  held,  that  the  road  had  been 
discontinued  ;  and,  consequently,  that  the  town 
was  not  responsible  to  a  person  injured  by  reason 
of  its  being  out  of  repair.  Tinker  v.  RusseUy  14 
Pick.  279.  As  to  how  far  surveyors  may  obstruct 
roads,  vide  Frost  v.  Portland,  2  Fairf.  271. 

416.  The  25th  section  of  the  statute  of  Maine, 
c.  118,  providing  for  the  removal  of  obstructions 
from  certain  ways  by  the  order  of  some  justice 
of  the  peace,  relates  exclusively  to  private  ways ; 
but  a  nuisance  in  a  town  road  or  public  high- 
way may  be  removed  by  any  one  whose  pas- 
sage is  obstructed  by  it.  Mann  v.  Marston,  3 
Fairf.  32. 

417.  Process  under  the  statute  remedy  of  Ala- 
bama, for  obstructing  roads,  may  be  issued  in  the 
name  of  the  state  for  the  use  of  the  county  where 
the  offence  is  committed.  Rather  v.  State,  1 
Port.  132.  Process  against  a  party  for  obstruct* 
ing  public  roads,  under  the  statutes  of  Alabama, 
made  returnable  at  a  particular  day,  may  be  con- 
tinued from  day  to  day  until  determined  upon  by 
the  court,  ib. 


IV.    Law  of  the  Road. 

418.  A  mail  stage  coach  is  protected  by  act  of 
congress  from  obstruction,  but  is  subject  in  all 
other  respects  to  the  laws  of  the  road.  Bolton  v. 
Colder,  1  Watts,  360.  A  traveller  in  a  wagon 
may  use  the  middle  or  either  side  of  the  road,  at 
his  pleasure,  and  is  not  bound  to  turn  to  either 
side,  to  allow  another  going  in  the  same  direction 
to  pass  him,  provided  there  is  room  enough,  ib. 

419.  The  MassachusetU  sUtute  of  1820,  c.  65, 
establishing  the  law  of  the  road,  applies  to  the 
streets  in  Boston  and  other  populous  places. 
Fales  V.  Dearborn,  1  Pick.  345. 

420.  A  peraon  driving  a  vehicle  across  the 
street  is  bound  to  see  that  he  does  not  interfere 
with  others  in  the  proper  exercise  of  their  right 
of  passing,  ib. 

421.  If,  but  for  the  want  of  ordinary  care  in 
the  plaintiff  in  his  use  of  the  road,  the  injury 
would  not  have  happened,  the  verdict  should 
be  for  the  defendant,  notwithstanding  he  also 
was  negligent.     Weuhbumi.  Traey^  2  Chip.  136. 

422.  It  seems  it  is  ordinarily  the  duty  of  one 
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«i  lioneback  to  ^Id  the  traTelled  peth  to  one 
u  ft  Tehtele.  Wmskkum  v.  Traey,  2  Chip.  136. 

423.  Where  two  persone  are  travelling  with 
euriagea,  dtc,  on  the  road,  and  about  to  meet 
and  paaa  each  other,  each  is  bound  to  pasa  to  the 
right  of  the  centre  of  the  travelled  road,  and  in  ao 
doing  to  me  ordinary  care  and  caation ;  and  if 
one  of  them,  bj  omitting  this  care,  be  injured  in 
his  person  or  property,  he  is  without  legal  reme- 
dy ;  and  if  he  injure  the  other,  he  will  be  liable 
to  him  in  damages.  PaLmtr  ▼.  Barker^  2  Fairf. 
338. 

424.  Though  one  may  lawfully  pass  on  the 
left  side  of  the  road,  or  across  it,  for  the  purpose 
of  turning  up  to  a  house,  store,  or  other  object 
on  that  side  of  the  road,  yet  in  so  doing  he  must 
not  obstruct  those  who  are  lawfully  passing  along 
the  same  side.  i6. 

425.  The  <«  centre  of  the  road,"  under  the  New 
York  acts  requiring  all  persons  meeting  each 
other  on  any  turnpike  road  or  public  highway, 
to  drive  **to  the  right  of  the  centre  of  the  road," 
means  the  right  of  the  centre  of  the  worked 
part  of  the  road,  although  the  whole  of  the 
smooth  or  most  travelled  part  may  be  upon  one 
aide  of  that  centre.  Earing  v.  Lanimgk^  7 
Wend.  185.  In  an  action  under  those  acts,  it  is 
not  necessary  for  the  plaintiff  to  show  a  wilful 
design  on  the  part  of  the  defendant,  nor  is  it  any 
defence  that  the  road  was  rough  and  rutty  on  the 
side  of  the  defendant,  if  it  did  not  present  any 
serious  obstacle  to  his  riding  over  it.  ib, 

v.    PrivaU  Ways, 

426.  The  principle  of  dedication  ei  a  way  has 
not  been  adopted  in  Massachusetts.  Hinekley  v. 
Httingt,  2  Pick.  162. 

427.  Where  gates  were  kept  up  by  the  pro- 
prietors of  land  over  which  a  supposed  way 
passes,  it  negatives  the  presumption  of  a  dedi- 
cation to  the  public.  Commonwealth  v.  JVsioAvry, 
2  Pick.  51. 

426.  Twenty  years*  uninterrupted  use  will 
create  a  presumption  of  the  dedication  of  private 
property  to  the  public  as  a  highway  ;  but  a  much 
shorter  period  will  be  sufficient  wnere  the  act  of 
the  owner,  from  which  the  dedication  is  inferred, 
is  clear  and  unequivocal,  and  followed  by  public 
use.    Damming  v.  Roomt,  6  Wend.  651. 

429.  A  grant  of  a  right  of  way  may  be  pre- 
sumed from  an  uninterrupted  adverse  possession 
for  more  than  20  years  unexplained.  HiU  v. 
Crosby,  2  Pick.  466.  This  right  of  way  is  the 
right  to  use  the  surface  of  the  soil  for  the  pur- 
pose of  passing  and  repassing,  and  the  incidental 
right  of  properly  fitting  the  surface  for  that  use, 
SB  by  levelling,  gravelling,  ploughing,  or  pa- 
ving ;  but  the  owner  of  the  soil  has  all  the  rights 
and  benefits  of  ownership  consistent  with  such 
easement.  PmrUy  v.  Chandler,  6  Mass.  454.  Ai- 
kins  V.  Boardman,  2  Met.  457. 

430.  Exclusive  and  uninterrupted  user  of  a 
way  by  the  inhabitants  of  a  town,  for  more  than 
20  years,  will  warrant  the  presumption  of  a  grant. 
It  will  be  technically  a  private  way,  and  any 
ether  person  than  an  inhabitant  passing  on  it  will 
be  a  trespasser.  If  it  is  obstructed,  no  indict- 
ment  will  lie  for  the  obstruction;  nor  will  the 
town  be  liable  to  punishment  for  neglecting  to 
repair  it.     Commonwealth  v.  Lots,  3  Pick.  406. 

431.  Twenty-one  years'  uninterrupted  enjoy- 
s^ent  of  a  right  of  way  is  presumptive  evidence 
ef  a  grant,  whether  the  land  be  cleared  or  wood- 
land, enclosed  or  ui^^nclosed.  Worral  v.  Rhodes, 
8Whart.427. 


438.  Twenty-one  years'  occnpelion  of  land  ad* 
verse  to  a  right  of  way,  and  inconsistent  with  it, 
bars  the  right.     Yeakio  v.  /faee^  2  Whart.  183. 

433.  Uninterrupted  use  for  at  least  20  yean  u 
necessary  to  raise  the  presumption  of  a  grant  of 
a  way ;  and  the  identity  of  the  road  most  be  esUb> 
lished.     TumbtiU  v.  Riosrs,  3  M'Oord,  131. 

434.  To  establish  a  ri^ht  of  way,  by  presciip- 
tion,  which  it  will  be  indictable  to  obsbuct,  there 
must  have  been  a  use  of  it  by  the  public  fer  20 
yean.    Stais  v.  Gregg,  2  HiU,  S.  C.  387. 

435.  Twenty  years'  unintenmpted  enjoymen^ 
perfects  a  right  of  way  ;  occasional  obstraclio. 
and  deviations,  afler  that  time,  will  not  destroy 
the  right.     Cutkhort  v.  Lawton^  3  M'Cord,  194. 

436.  Proof  that  a  way  was  used  40  yean  will 
not  render  it  a  common  way.  Bordeami  v. 
fViUiamson,  2  Hayw.  301. 

437.  Neither  acts  of  courtesy,  nor  convenieiice, 
can  give  one  a  right  of  way  over  another's  lud. 
TmmhuU  v.  Rivers,  3  M'Cord,  131.  IPtttcrv. 
Harvey,  1  ib.  67. 

438.  A  right  of  way  may  arise  from  neceoity, 
by  grant,  or  by  prescription ;  bat  the  necessity 
must  be  an  actual  necessity,  not  a  mere  iocoo- 
venience.  The  right  from  necessity,  or  by  grant, 
derives  no  strength  from  time  or  occupation. 
Lawtan  v.  Rivers,  2  ib.  445. 

439.  A  right  of  way  cannot  be  acquired  by  ne- 
cessity, where  there  is  a  nearer  and  better  way 
than  the  one  claimed ;  nor  can  a  grant  be  inferred 
merely  from  the  fact  of  having  purchased  land 
to  which  a  way  leads.  To  acquire  a  right  of  way 
by  prescription,  there  must  have  been  an  uninter- 
rupted enjoyment  of  20  years  by  the  party  claim- 
ing, or  his  assignors.  Jeter  v.  Mann,  2  Hill,  S. 
C.  641. 

440.  Convenience  is  no  ground  for  a  claim  of 
a  right  of  way.  Seabrook  v.  King,  1  N.  &  M. 
140. 

441.  A  right  of  way  cannot  be  claimed  by  ons 
who  has  a  way  over  his  own  ground,  however 
inconvenient  that  way  may  be.  M^DemsU  v. 
UndaU,  3  Rawle,  492. 

442.  The  right  of  locating  a  way  by  neceioty 
belongs  to  the  owner  of  the  land ;  but  it  mnst  be 
a  convenient  way.  RussM  v.  Jackson,  2  PicL 
574. 

443.  Where  a  way  of  necessity  to  part  of  a 
debtor*s  land  results  from  successive  levieB  oa 
other  parts,  the  land  of  the  creditors  whose  lefy 
creates  the  necessity  must  be  burdened  with  the 
easement,  ih. 

444.  Until  the  way  of  necessitv  is  located,  the 
owner  of  the  land  may  erect  buildings  on  it,  or 
convey  a  part  free  from  the  easement,  prorided 
space  is  left  sufficient  for  a  convenient  way.  ih. 

445.  If  a  judgment  creditor  extends  his  execn- 
tion  on  a  part  of  his  debtor's  land,  so  as  to  leave 
him  no  passage  from  the  remainder  of  the  land 
to  the  highway,  the  law  gives  him  a  way  of  ne- 
cessity over  the  land  extended  upon.  Pemam  v. 
fFead,  2  Mass.  203.  Taylor  v.  Townsend,  8  ib. 
411. 

446.  G.  extended  an  execution  on  the  Imd 
of  K.,  taking  the  whole  firont  of  his  farm, 
except  a  strip  of  five  rods  in  width  on  one  side, 
connecting  the  back  land  with  the  county  road, 
but  which  could  not  be  made  passable  ror  car^ 
riages  at  an  expense  lefss  than  from  $850  to 
$300.  Held,  that  this  did  not  create  a  way  of 
necessity  over  any  part  of  the  land  leried  on. 
JilUn  V.  Khuaid,  2  Fairf.  155. 

447.  If  a  right  of  way  be  limited  to  partieulai 
purposes,  and  there  yet  be  a  covenant  that  (he 
same  shall  be  kept  open  and  fiee  of  ineam- 
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•raocea,  the  gnntor  hu  no  ri(f  ht  to  pot  a  fence 
on  the  same,  or  in  any  other  manner  to  obstrnet 
the  sane  way.     Brmcneil  r.  Ihf«r,  5  Mason,  287. 

448.  A  rigfht  of  way  over  the  plaintiff's  land 
in  all  directions,  where  most  conTenient  to  the 
defendant  and  least  prejudieial  to  the  plaintiff, 
cannot  be  prescribed  for,  nor  can  a  non-existing^ 
grant  of  such  way  be  presumed.  Jotus  v.  Per- 
aval,  5  Pick.  485. 

449.  One  having  an  undefined  right  of  way 
over  the  land  of  another,  if  the  owner  of  the  land 
■tops  np  the  way  in  nse,  may  go  over  another 
part  of  sach  land.     Farmtm  v.  PUm,  8  Pick.  339. 

450.  Where  one  has  a  right  of  way  over  the 
land  of  another,  the  owner  of  the  land  may  lay 
off  the  road  in  any  manner  least  inconvenient  to 
himself.     Capers  v.  WUson,  3  M'Cord,  170. 

451.  The  mntee  of  a  right  of  way  across 
a  lot  of  land  has  no  right  to  enter  at  one  place, 
go  partly  across,  and  then  come  oat  at  another 
place  on  the  same  side  of  the  lot.  Comstoek  v. 
Van  Deusen,  S  Pick.  163.  Dragging  timber 
npon  land  for  the  purpose  of  turning  it  round,  is 
a  misuser  of  a  right  of  way  across  such  land.  ib. 

^  452.  If  a  man  grants  a  way  to  another  over 
his  land,  designating  the  course  of  it  between 
certain  termini,  the  grantee  has  no  right  to 
deviate  from  the  course  designated,  although  the 
way  may  become  impassable  from  being  over- 
flowed or  otherwise.  MUUr  v.  Bristol,  12  Pick. 
550,553. 

453  Where  land  is  granted  with  a  right  of 
way,  it  is  appurtenant  to  every  part,  however 
small.     Watson  v.  Biorm,  1  S.  &  R.  227. 

454.  Where  a  party  is  entitled,  by  his  deed,  to 
the  use  of  an  alley  of  a  certain  length  and 
breadth,  he  cannot  lengthen  the  alley  and  extend 
it  bevond  a  wall  that  was  intended  as  a  boundary 
^tlie  grantors.    Kirkham  v.  Sharp,  1  Whart. 

455)1 'The  conveyance  of  a  lot,  bounded  on  a 
piece  of  ^vmd-oaJled  a  street,  but  which  is  in 
truth  not  a  street,  nor  a  highway,  does  not  con- 
vey the  fee  of  the  land  to  the  middle  of  such  con- 
templated street  Matttr  of  Seventeenth  Street, 
1  Wend.  262. 

456.  Under  the  New  Hampshire  statute  of 
February  8,  1791,  a  way  laid  out  for  the  parti- 
cular accommodation,  and  at  the  expense,  of  an 
individual,  is,  notwithstanding,  a  public  way. 
Metealfy.  Bingham,  3  N.  Hamp.  459. 

457.  The  commissioners  of  the  rcNids  of  South 
Carolina  have  no  authority  over  a  way  gratui- 
tously given  to  a  neiffhbor  by  the  owner  of  the 
sop,  although  they  nave,  over  those  so-called 
private  paths  to  which  two  or  more  persons  have 
a  right.     Olover  v.  Simmons,  4  M*Cord,  67. 

458.  Trespass  lies  for  an  injury  to  the  soil  of  a 
way,  though  the  same  act  were  an  obstruction 
of  the  easement.     Wilson  v.  WU^on,  2  Verm.  78. 

459.  Trespass  to  try  titles  will  lie  for  the 
owner  of  the  soil  of  a  road,  over  which  the 
defendant  has  a  right  of  way ;  but  the  sheriff  can 
only  give  possession  subject  to  the  easement  or 
servitude.    Jerman  v.  Matthews f  2  Bailey,  271. 

460.  Where  a  right  of  way  is  granted,  without 
any  designation  or  the  place  in  the  deed,  it  be- 
comes located  by  usage  for  a  length  of  time,  and, 
being  so  located,  it  cannot  afterwards  be  changed 
bytbe  granto/.  Wymkoop  v.  Burger,  12  Johns. 
SS2,  Hut  if  changed,  and  the  grantee  has,  for 
a  length  of  time,  used  the  new  road,  hie  acqui- 
escence in  the  alteration  will  be  presui|]^d.  t^* 
The  grantee  of  the  right  of  way  must  k^eP  ^^ 
road  in  repair,  ib. 

4tyl.  If  a  right  of  way  apptDtenant  |^  .^^^^  i« 


plainly  conveyed  by  deed,  it  cannot  be  shown  by 
parol  that  it  was  not  the  intention  of  the  parties 
to  convey  it.     Shepherd  v.  Watson,  1  Watts,  35. 

462.  Parol  evidence  is  not  admissible  to  prove 
the  reservation  of  a  right  of  way  that  is  not  re- 
served by  deed.    CoUam  v.  Hoeker,  1  Rawie,  108. 

463.  The  record  of  a  private  road  laid  out  by 
commissioners,  in  New  York,  designating  the 
course,  distance,  and  quality,  of  land  to  be  taken, 
is  sufficientiv  definite  to  show  that  the  road  was 
intended  to  oe  of  a  certain  width,  and  parol  evi- 
dence that  such  would  be  the  result  from  the 
data  is  admissible.  Herriek  v.  Stover,  5  Wend. 
580. 

464.  If  one  grant  an  estate,  with  the  ways  and 
other  easements  actually  used  and  enjoyed  there- 
with, evidence  aliunde,  by  parol  or  otherwise, 
may  be  given  to  prove  that  a  particular  way  was 
then  in  use  by  the  grantor ;  and  then  it  is  held 
to  pass  as  parcel  of  the  estate  conveyed.  White 
V.  Crawford,  10  Mass.  183.  Story  v.  Odin,  13 
ib.  157. 

465.  Where,  bv  a  levy  on  part  of  a  debtor's 
land,  the  remainder  was  divided  into  two  lots, 
one  of  which,  lying  north,  was  thereby  shut  out 
from  the  highway,  but  the  other,  lying  northerly 
as  well  as  westerly,  was  bounded  on  the  high- 
way, it  was  held,  that  a  way  reserved  in  the 
levy  from  the  land,  "  north  of  the  land  extended 
on,  adjoining  the  same,"  was  appurtenant  to  the 
north  lot  only.    Russell  v.  Jackson,  2  Pick.  574. 

466.  Land  was  given  '*for  Ihe  use  of  a  parish 
for  highways,  Ac.,  and  also  to  accommodate  the 
neighbors  that  live  bordering*  on  said  land,  for 
their  more  convenient  coming  at  and  improving 
their  own  lands  and  buildin/^ ;  to  remain  un- 
fenced  forever ;  never  to  be  disposed  of  to  any 
other  use,  without  the  consent  of  every  free- 
holder in  the  parish;*'  and  the  parish  granted 
land  ^<  bounded  all  round  by  the  land  given  to 
the  parish  for  particular  uses,  as  may  appear  by 
the  records,"  &c.  Held,  that  this  was  not  mere 
description,  but  an  implied  covinant  that  the  com- 
mon land  should  remain  opci,  unless  it  should 
be  enclosed  with  the  consent  <  f  every  freeholder 
in  the  parish.    Emerson  v.  Wifey,  10  ib.  310. 

467.  'The  owners  of  several  parcels  of  land, 
through  which  was  a  private  way  having  a  gate 
across  it,  entered  into  an  indenture  containing 
the  fdlowing  memorandum ;  **  The  gate  above 
mentioned  is  to  be  kept  up,  except  by  the  con- 
sent of  the  parties."  Held  1o  be  their  intent 
that  the  gate  should  be  upheld  until  by  agree- 
ment it  should  be  taken  down  ;  and  then  it  was 
to  remain  down  forever.  Fouie  v.  Bigelow,  10 
Mass.  379. 

468.  B  owned  an  alley,  24  f  *et  wide,  between 
two  lots,  one  of  which  was  owned  by  A.  A  built 
a  house  on  his  lot  which  extended  12  feet  across 
the  alley  at  one  end,  and  B  built  a  fence,  length- 
wise of  the  alley,  on  a  line  corresponding  with 
the  Hue  of  A's  house,  so  as  to  narrow  the  whole 
alley  one  half.  B  subsequently  gave  a  durable 
lease  of  the  whole  alley  to  A,  reserving  a  right 
of  way  through  the  alley  for  himself,  his  teams, 
carts,  &e. ;  and  the  lease  was  upon  condition 
that  A  should  leave  B  in  the  uninterrupted  enjoy- 
ment of  the  way.  Held,  that  a  continuance  of 
the  fence  built  by  B  was  not  an  Ql)Struction  of 
the  way ;  that  a  convenient  way,  for  the  puiposes 
expressed,  was  all  that  B  could  require ;  and  that 
A,  if  he  left  a  reasonable  and  convenient  passage, 
miffht  enclose,  and  exclusively  possess,  all  the 
residue  of  the  alley.  Jackson  v.  AUen,  3  Cow.  220. 

469.  The  right  of  way  assi^d  to  a  dowager, 
«Tir  land  of  her  husband,  with  her  dower,  was 
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held  to  eenme  with  the  estmte  in  dower.    HqfmoM 
▼.  Swage,  15  Mass.  130. 

470.  A  way  an  ^roes  may  be  granted  to  one  and 
his  heirs,  or  it  may  accrue  to  him  and  his  heirs 
by  a  reservation  in  his  own  deed  conveying  the 
land  in  which  the  way  is  reserved.  IVkiU  v. 
Crawford,  10  ib.  183.  And  if  by  reservation, 
describing  the  termimi,  it  may  be  consideied  as 
creating  a  right  of  way,  appurtenant  to  the  farm, 
which  will  pass  to  its  occupants,  ib, 

VI.    Other  MatterM, 

471.  Every  way  is  a  highwav  which  has  been 
used  as  such  for  50  years,  and  repaired  within 
that  time  by  the  town.  Reed  v.  J^ortkfidd,  13 
Pick.  94.  So  the  use  of  a  highway  from  40  to  60 
years  is  presumptive  evidence  that  it  was  prop- 
erly  laid  out.    Hicke  v.  JPish,  4  Mason,  310. 

472.  A  grant  of  proprietors  of  Isnd  to  a  town 
of  all  the  proprietors'  ways,  called  highways, 
conveys  only  such  ways  as  are  in  existence  at 
the  time,  and  not  such  as  the  proprietors  reserved 
a  right  to  lay  out,  but  never  laid  out.  Borden  v. 
Manchester,  4  Mason,  112. 

473.  A  lot  of  land  granted  to  a  corporation  for 
the  purpose  of  erecting  an  academy  building 
thereon,  and  which  was  actuallv  used  for  the 
purpose  for  which  it  was  granted,  is  liable  to  be 
appropriated  to  the  uses  of  the  public  by  the 
location  of  highways  over  it.  Beifast  Academy 
V.  Salmond,  2  Fairf.  109. 

474.  A  conveyance  by  metes  and  bounds,  say- 
ing nothing  of  any  easement  or  right  of  way, 
although  there  was  an  established  road  within 
the  premises  conveyed,  may  be  a  breach  of  cov- 
enant  in  the  deed,  but  does  not  take  away  the 
right  of  the  grantor  to  use  the  way  in  common 
with  the  public.     IVUeon  v.  HrUson,  2  Verm.  68. 

475.  The  public  have  no  right  in  a  highway 
but  to  pass  and  repass  thereon;  they  cannot, 
therefore,  justify  turning  their  cattle  thereon  for 
the  purpose  of  grazing.  StaekpoU  v.  Healy,  16 
Mastf.  33. 

476.  A^  reservation  of  a  right  of  way  by  a 
grantor,  in  a  deed-poll,  to  himself  or  his  heirs, 
was  construed  to  be  a  reservation  to  himself  and 
his  heirs.    White  v.  Crawford,  10  ib.  183. 

477.  A  warrant  upon  the  county  treasurer  for 
the  payment  of  a  sum  due  for  making  a  road 
may  be  drawn  by  county  commissioners  at  other 
times  than  at  their  stated  meetings  \  conse- 
quently, a  valid  demand  for  such  warrant  may 
be  made  at  such  other  time.  Hull  v.  InhabitanU 
of  Berkshire,  9  Pick.  553. 

478.  Though  a  turnpike  corporation  has  only 
an  easement  in  the  land  over  which  a  road  is 
located,  it  may  make  any  use  of  the  land  which 
is  necessary  for  the  enjoyment  of  its  franchise. 
Tucker  v.  Tower,  ib.  109. 

479.  By  ««the  traveUed  part"  of  the  road,  in 
statute  1820,  o.  65,  is  meant  that  part  which  is 
usually  wrought  for  travelling,  and  not  any  track 
which  may  he  made  in  the  road  by  the  passing 
of  vehicles.     Clark  v.  Commonwealthy  4  ib.  125. 

480.  The  trustees  of  Williamsburg,  King's 
county,  may  proceed  in  the  execution  of  their 
powers,  though  the  map  do  not  exhibit  the  gra- 
dations and  regulations  required.  Coles  v.  Wil- 
liamsburg, 10  Wend.  659.  Where  two  out  of  the 
five  trustees  voted  to  open  a  street,  and  the  other 
three  did  not  vote  on  account  of  their  interest, 
but  assented,  it  was  held  an  invalid  vote.  tft. 

481.  A  promise  to  pay  the  owner  of  lands  a 
specific  sum  on  his  consenting  to  have  a  public 
road  or  highway  laid  through  his  lands,  is  not 


within  the  statute  of  frauds,  in  New  York,  ind 
may  be  enforced  by  action,  if  such  road  be 
laid  out  and  occupied.  Jioyes  v.  CAcptii,6  ib. 
461.  The  public  acquires  an  interest  in  such 
road  although  there  be  no  writing  to  pass  the 
title  of  the  owner,  the  statute  regulating  high- 
ways in  New  York  providing  for  the  laymg  oat 
of  a  road  by  the  consent  of  the  owner,  lb. 

482.  Where  the  owner  of  lands  in  a  city  lelk 
building  lots,  bounding  them  by  streets  of  a 
specified  width,  as  laid  down  on  a  map,  bat  not 
actually  opened,  the  purchasers  acquire  a  legtl 
right,  as  against  their  grantor,  to  have  the  streeli 
kept  open  to  the  width  delineated  on  the  owp. 
Livingston  v.  Mayor  of  New  York,  8  ib-  85.  Vide 
Wynuin  v.  JVew  York,  11  ib.  487.  Where  boild- 
ing  lots  were  thus  conveyed,  in  the  city  of  New 
York,  and  the  streets  were  subsequently  opened 
by  the  corporation,  it  was  held,  that  the  grantor 
was  not  entitled,  by  way  of  compensation  for  the 
land  thus  appropriated,  to  more  than  the  value  of 
his  legal  title,  subject  to  the  easement  belonging  to 
the  purchasers,  il  ib.  487.  The  benefit  accruiof 
to  a  person  whose  land  is  taken  for  a  street,  b/ 
the  increased  value  of  adjacent  property  belong- 
ing to  him,  may  be  set  off  against  the  losi  or 
damage  sustained  by  him,  by  the  taking  of  his 
property  for  a  street,  ib. 

483.  An  alternative  mandamus  had  been  di- 
rected to  a  town  clerk,  commanding  him  to  record 
the  survey  of  a  road  or  show  cause,  and  the 
clerk  returned,  inter  oUa,  that  he  did  not  record 
the  survey  because  the  commissioners  had  not 
taken  the  oath  of  office,  and  filed  a  certificate  of 
the  oath  with  the  clerk,  according  to  law.  Held, 
that  the  return  was  insufficient,  and  a  peremp- 
tory mandamus  was  awarded.  People  v.  CoUins, 
7  Johns.  549. 

484.  In  an  action  to  recover  the  penalty,  onder 
the  35th  section  of  the  New  York  statute  **  to 
regulate  highways,"  sess.  24,  c.  186,  the  plaintiff 
need  not  deny  that  the  defendant  com^s  within 
the  proviso  excepting  certain  persons.  ^<iis^ 
V.  Hurd,  3  ib.  438. 

485.  The  owner  of  lands  in  a  township  it  lis- 
ble  to  a  road  tax  in  such  township,  althoagh  he 
does  not  reside  there.  Van  Dien  v.  Hofer,  2 
South.  764. 

486.  Under  the  New  Jersey  statute  directing 
the  township  committee  to  assign  in  writing,  to 
the  overseers,  their  several  limits  and  divisions  of 
the  highways,  third  persons  cannot  take  advan- 
tage of  the  want  of  such  formality,  even  if  the 
overseer  himself  may.    Ward  v.  FoUy,  ib.  482. 

487.  The  Morris  canal  company  may  take 
materials  for  the  construction  of  their  canal  with- 
out first  obtaining  an  appraisement  of  the  same. 
Gridley  v.  Darcey,  6  Halst.  292.  If  no  appraise- 
ment IS  made,  the  proprietor  is  not  thereby  pre- 
cluded fh>m  his  remedy  by  action,  after  claim 
and  demand  of  amends  by  the  proprietor,  ib. 

488.  The  Morris  canal  company  have  not  the 
right  to  enter  upon  the  lands  of  others  and  make 
their  canal,  they  not  having  complied  with  the 
provisions,  or  any  of  them,  of  the  6th  section  of 
their  act  of  incorporation,  though  they  have  com- 
plied with  the  requisitions  of  uie  5th  section,  by 
filing  a  survey  of  the  whole  line  of  the  canal  is 
the  secretary  s  office.    Kough  v.  Darcey,  ib.  237 

489.  Under  the  Pennsylvania  ac\  of  April  23, 
1825,  the  quarter  sessions  cannot  vacate  a  state 
road  absolutely.  Gettysburg  Road,  3  Pennsyl. 
289. 

490.  Every  incorporated  town  may  improve 
its  streets  for  public  purposes,  either  as  highways 
or  places  for  cisterns  and  wells ;  no  private  oeca 
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patioB  for  %nj  leii|^  of  lime,  adTene  or  other- 
wise, ^vee  a  title  inoonsistent  with  the  right  of 
the  town  to  nee  the  aoil  for  the  public  conve- 
nience.  Barter  v,  CommenwMlth^  3  rennayl.  2&3. 

491.  A  certiorari  to  remove  a  road  must  atate 
its  beginning  and  ending.  Road  in  J^rantmillB,  4 
Yealea,  433. 

492.  A  review  of  a  road  ia  a  matter  of  right,  in 
Pennsylvania.    King*s  Road^  1  Dall.  11. 

493.  The  act  of  Manrland  of  May,  1799,  by 
which  the  corporation  of  Georgetown  first  exer- 
cised the  power  of  graduating  the  streets,  is  not 
in  the  nature  of  a  compact,  and  may  be  altered 
by  the  corporation.  OotiUr  ▼.  Oeorgetown^  6 
Wheat.  593. 

494.  In  all  the  old  acts  of  South  Carolina,  the 
word  "  path  "  is  used  as  synonymous  with  the 
word  «<  road. "  Simgloton  v.  Commissioners.  £rc., 
2  N.  A;  M.  526. 

495.  Where,  bv  an  order  of  a  county  court,  a 
road  is  removed  from  a  man's  land,  it  is  neces- 
sary that  he  should  have  notice  of  any  proceed- 
ing instituted  for  the  purpose  of  rescind ing  such 
order.     Turner  v.  Turner^  Litt.  Sel.  Cas.  509. 

496.  On  the  trial  of  an  indictment  for  an 
offence  relating  to  a  public  road,  the  legality  or 
regularity  of  the  order  of  the  county  court  estab- 
lishing the  road  cannot  be  inquired  into,  unless 
set  aside  by  the  court  of  appeals.  Commonwealth 
V.  Ditto^  Hardin,  442. 

497.  There  must  be  a  certainty  of  limits  and 
direction  in  laying  out  a  highway.  Hicks  v.  lYf A, 
4  Mason,  310.  Vide  Actiov,  261,  et  seq,  S.  P. 
Briggs  V.  Guilford,  8  Verm.  270. 


WILLS. 

1.   Who  may  make  a  WiU,  and  herein  of  Em- 

denee. 
II.  Execution. 
'  III.  J^uncupative  Wills, 
IV.  Revocation, 
V.  Republication  and  Revival. 
VI.   Construction  and  Overation  generally, 
VII.   Construction  and  Operation  of  particular 

WiUs, 
VIII.  Probate  and  Evidence,     (a.)    What  consti- 
tutes a    WiU.      (b.)   ProbaU  generaUy. 
(c.)    Evidenee  generaUy.    (d.)  Evidence 
to  control  and  explain. 
IX.  Fraud  and  undue  influence, 
X.   Wills  as  Evidence  J  and  Other  Matters, 


1.   Who  may  make  a  Will,  and  herein  of  Evidence. 

1.  Where  an  infant  over  14  makes  a  will  of  per- 
sonal and  real  property,  properly  attested,  it  is 
good  as  to  the  personal  property,  and  is  not  void 
by  the  Massachuaetts  statute  of  1783,  c.  24,  that 
being  strictly  construed,  as  it  is  in  repeal  of  the 
common  law.     Dean  v.  lAttlefield,  1  Pick.  239. 

2.  Under  the  stetute  of  Ohio  of  1610,  a  mar- 
ried woman  can  make  a  will  devising  real  estate 
held  in  her  own  right.    ^Uen  v.  lAtUe,  5  Ham.  65. 

3.  A  feme  covert  cannot,  even  with  her  hus- 
band's assent,  devise  lands  to  exclude  her  heir ; 
but  she  ma^  dispose  of  chattels  or  moQeT  ^^ 
his  assent,  ror  he  alone  is  interested  to  oneftion 
her  authority.  Osgood  v.  Breed,  13  Jutj^  5^5, 
632.    Fife*  V. -Broiiwrrf,  2  Da^,  163.       ^' 

4.  In  South  Carolina,  the  wili  of  a  /»  ^m^ 
bequeathing  her  choses  in  action  to  1^^^^  ^^Ind^ 
is  void,  though  made  with  hi^  asaent    ^  i  *0^^^l 
eU,  2  M'Coid,  463.    Hood  v  Jlrebe^     >  O^a  ^V 

»  A  <^' 


5.  If  a  wife  make  a  will  during  her  husband's 
lifetime,  and  do  not  republish  it  after  his  death, 
it  is  not  valid  to  pass  her  estate.  Osgood  v. 
Breed,  12  Mass.  525. 

6.  In  Vermont,  the  questions  of  the  sanity  of 
the  testator,  fraud,  or  circumvention,  in  the  prov- 
ing of  a  will,  may  be  tried  by  a  jury.  Minard  v. 
Minard,  Brayt.  231.  WhiU  v.  Helmes,  1  M'Cord, 
430. 

7.  '*  A  disposing  mind  and  memory  "  is  a  mind 
and  memory  which  have  the  capacity  of  recol- 
lecting, discerning,  and  feeling,  the  relations, 
connections,  and  obligations,  of  mmily  and  blood. 
Den  V.  Johnson,  2  South.  454. 

8.  Where  a  will  is  just  and  equal,  and  displays 
reason,  memory,  and  benevolence,  and  the  same 
was  made  without  advice  or  dictation,  it  ia  con- 
clusive evidence  of  the  sanity  of  the  testator. 
M' Daniel's  WiU,  2  J.  J.  Marsh.  331. 

9.  The  fact  that  a  wili  was  written  wholly  by 
the  testator  himself,  is  prima  facie  evidence  that 
he  was  in  his  senaea,  and  able  to  make  a  wili,  at 
the  time  of  writing  the  same,  and  throws  the 
burden  of  prooj  upon  the  party  wishing  to  set 
the  will  aside.*  Temple  v.  Temple,  1  H.  &  M. 
476.  In  such  case,  proof  that  the  testator's  in- 
tellect was  greatly  impaired  by  the  use  of  opium 
and  ardent  spirits,  and  that,  in  consequence 
thereof,  h^  was  frequently  incapable  of  attending 
to  business,  is  not  sufficient  to  repel  the  pre- 
sumption, without  proof  that  he  was  competent 
to  miake  a  will  at  the  time  the  writing  was  exe- 
cuted, ib.  Neither  are  the  facts,  that  there  are 
grammatical  inaccuracies  in  the  will,  that  the 
testator  omitted  a  part  of  his  property,  and  made 
Bome  strange  bequests,  sufficient  to  repel  the  pre- 
sumption,   t^. 

10.  Where  a  will  was  entirely  in  the  testator's 
hand-writing,  although  he  was  subject  to  occa- 
sional fits  of  intemperance,  and  the  witnesses 
would  not  swear  that  they  believed  the  testator 
was  of  **  perfect  aense  and  memory,"  the  will 
was  held  to  be  good.    Harper's  WiU,  4  Bibb,  244. 

11.  If  a  testator,  at  the  time  of  dictating  his 
will,  have  sufficient  discretion,  and  be  able  to 
recollect  the  particulars  he  dictated  at  the  time 
of  execution,  this  is  evidence  of  a  sound  dispos- 
ing memory.    Hathom  v.  King,  8  Mass.  371. 

12.  If  the  testator  have  not  sufficient  mind,  or 
a  mind  in  a  proper  state,  to  diapoae  of  his  estate 
(« with  reason,"  or  according  to  any  fixed  judg- 
ment or  settled  purpose  of  his  own,  he  is  incom- 
petent to  make  a  will.  Shropshire  v.  Reno,  5 
J.  J.  Marsh.  91. 

13.  The  court,  in  a  case  involving  the  capacity 
of  the  testatrix  to  make  a  will,  mstructed  tho 
jury  that,  if  she  knew  what  she  was  about  auv 
the  consequences  of  what  she  was  doing,  and 
had  sufficient  capacity  to  make  a  contract,  she  was 
capable  of  making  a  valid  will.  It  waa  held, 
that  this  direction  was  no  ground  for  a  new  trial. 
Comstock  V.  Hadlyme,  8  Conn.  254. 

14.  To  impeach  a  will  on  account  of  the  testa 
tor's  imbecility,  evidence  may  be  given  that  he 
had  a  paralytic  stroke  aome  time  before  ita  execu- 
tion, and  waa  under  ita  influence  till  some  time 
afterwards.  Irish  v.  Smith,  8  S.  &  R.  573.  And, 
in  genera],  any  evidence  or  admissions  of  the 
testator,  that  show  his  actual  imbecility,  ib. 

15.  Proof  that  a  testator  had  a  paralysis, 
however  univeraal  throughout  hia  ajrstem,  does 
not  estabUsh  bis  incompetency  to  mfiike  a  will. 
JIf 'Daniel's  WiU,  2  J.  J.  Marsh.  331. 

16.  Intellectual  feebleness  alone  does  not  dis- 
mi.i:Vv  n  neTson  to  make  a  will.  Elliott's  WiU, 
Tufl'      ^^''^^  ^'  ^'^^^^^^^^^  ^^  S.  &  R.  84. 
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17.  He  who  powtBwmB  raAeieikt  sense  to 
tfuiMwi  the  oommon  bunnoM  of  life,  ean  make 
a  will,  and  his  bein^p  eaprioioas  will  not  invali- 
date his  wiU.     TomkinM  ▼.  Tomkms,  1  Bailey,  99. 

18.  In  Maryland,  he  who  is  not  competent  to 
execute  a  valid  deed  or  contract  is,  nnder  the  tes- 
tamentary system  of  that  state,  incompetent  to 
make  a  valid  will  or  testament.  I>«eis  ▼.  CSsieerf , 
5  Gill  A  Johns.  269.  To  decide  the  question  of 
the  testator's  capacity,  the  contents  of  the  will  or 
testament,  the  manner  in  which  it  was  written  or 
executed,  the  nature  and  extent  of  his  estate, 
hb  family  and  connections,  their  condition  and 
relative  situation  to  him,  the  terms  upon  which 
he  stood  with  them,  the  claims  of  particular  indi- 
viduals, the  condition  and  relative  situation  of 
the  legatees  or  devisees  named,  the  situation  of 
the  testator  himself,  and  the  circumstances  un- 
der which  the  will  was  made,  are  all  proper  evi- 
dence for  the  jury.  ik. 

19.  It  is  not  necessary  that  the  testator,  at  the 
time  of  making  the  will,  should  be  capable  of 
roansrin^  business  generally,  if  he  understands 
what  he  is  then  doing.  Kiniu  v.  Kinne,  9  Conn. 
108.  * 

20.  The  fact,  that  a  testator  has  bequeathed, 
among  other  things,  sn  article  of  property  which 
does  not  belong  to  him,  is  only  a  circumstance 
from  which  to  infer  a  state  of  mind  unfavorable 
to  the  making  of  a  will,  and  ought  not  to  prevail 
against  positive  testimony,  showing  the  testator's 
competency  at  the  time.  Marks  v.  Bryant^  4 
H.  &  M.  91. 

21.  Eccentric  habits,  or  belief  in  witchcraft 
and  a  supernatural  a|^ncv,  are  not  sufficient 
evidence  of  insanity  to  invaJidate  a  will.  Lee  v. 
Lse,  4  M'Cord,  183. 

22.  The  presumption  of  law  is  always  in  favor 
of  the  sanity  of  the  person,  whose  will  is  brought 
in  question,  at  the  time  the  will  was  executed ;  and 
the  burden  of  proof  lies  upon  the  person  who 
asserts  unsoundness  of  mind,  unless  a  previous 
state  of  insanity  has  been  established,  in  which 
ease  the  burden  is  shifted  to  him  who  claims 
nnder  the  will,  dttvems  v.  VmneUve,  4  Wash. 
C.  C.  262.    JkeitsoH  v.  Van  Jhuem^  5  Johns.  144. 

23.  In  eases  where  a  mental  derangement  has 
once  overtaken  a  man,  or  where  he  is  subject  to 
it  occasionally,  the  burden  of  proof  is  on  the  ad- 
vocates for  a  sound  mind  to  prove  sanity.  Ki$t» 
lock  V.  Palmer,  1  Rep.  Con.  Ct.  216. 

'  24.  Deliberation  and  thought,  in  the  execution 
of  a  will,  may  establish  a  complete  intermission 
of  the  insanity  of  one  before  afflicted  with  ha- 
bitual insanity.     Le4  v.  Lee,  4  M'Cord,  183. 

25.  Where  a  man  is  insane  in  respect  to  his 
nearest  relations  and  the  disposition  or  his  estate, 
he  is  incapable  of  making  a  valid  will,  notwitb. 
standing  he  is  otherwise  of  sound  mind.  Jokn^ 
ten  V.  Moore,  1  Litt.  371. 

26.  Inconclusive  evidence  of  insanity,  coupled 
with  facts  tending  to  show  that  undue  infinence 
might  have  been  used,  prevented  the  granting  a 
new  trial,  in  a  case  fairly  submitted  to  a  jury, 
where  they  found  against  tl^  will.  HutUm  v. 
Blaloek,  2  Rep.  Con.  Ct.  231. 


II.     Execution. 

27.  To  pass  real  property,  wills  mast  be  exe- 
euted  accoVding  to  the  laws  of  the  state  in  which 
the  property  is.    Kerr  v.  Moon,  9  Wheat.  566. 

28.  Whether  a  will  is  properly  executed,  is  to 
be  decided  by  the  laws  in  foree  at  the  date  of  its 
execution,  without  reference  to  the  testator's 
death.    MnUen  v.  M'Kelwf,  5  Watts,  399. 


f9.  A  paper  flrand  in  the  decedent's 
sion,  containing  the  substance  of  a  will,  tfaongh 
not  witnessed,  is  prima  fade  evidence  of  ita  hav- 
ing been  adopted  as  a  testamentary  act.  Miter, 
if  the  psper  is  without  form,  blotted,  and  con- 
fbsed.    Bamett'e  Jippeal,  3  Rawle,  15. 

30.  Where  the  tesUtor  altered  his  will,  by 
erasures  and  interlineations,  so  as  to  make  the 
devise  to  extend  to  all  lands  of  which  he  should 
die  seised,  and  indorsed  a  memorandum  to  that 
effect  on  the  will,  stating  the  alterations  which 
he  had  made,  but  the  memorandum  was  attested 
by  two  witnesses  only,  it  was  held,  that  the  al- 
teration iras  inoperative,  and  that  the  lands 
acquired  subsequently  to  the  devise  descended 
to  the  heirs  at  law.  Jaekeon  v.  HoUcwatf,  7 
Johns.  394. 

31.  Two  witnesses  to  a  will  devising  lands,  in 
Virginia,  were  held  sufficient  where  the  will  had 
been  made  two  years  end  a  half  after  the  making 
of  the  statute  of  frauds,  and  before  publication 
and  notice  thereof  in  the  province.  dafloMd  v. 
Pearee,  1  Har.  ^  M'Hen.  29. 

32.  A  will  with  two  witnesses  is  snfBcient  to 
pass  real  estate  in  JCentncky ;  but  the  evidence 
of  one  may  be  sufficient  to  prove  it.  Davis  v. 
Mason,  1  Pet.  503. 

33.  A  will  of  the  residue  of  the  testator's  prop- 
erty, having  a  schedule  indorsed,  containing  only 
personal  property,  does  not  require  the  attestation 
of  three  witnesses,  as  it  does  not  purport  to  dis- 
pose of  real  estate.     Very  v.  Very,  3  rick.  374. 

34.  In  Alabama,  subscribing  witnesses  are  not 
necessary  to  the  validity  of  a  will  disposing  of 
personal  estate.  M^Qrews  v.  ^'Greiss,  1  Stew. 
&  Port.  30. 

35.  The  witnesses  to  a  will  are  not  called  upon, 
by  the  statute  of  frauds  in  force  in  South  Oaro- 
iina,  to  attest  the  mere  fact  of  signing,  but  the 
capacity  and  sanity  of  the  testator.  Heytoard  v. 
Hazard,  1  Bay,  335. 

36.  By  the  statute  law  of  Indiana,  a  will  de- 
vising real  estate  must  be  in  writing,  signed  by 
the  testator  and  attested  by  two  credible  wit- 
nesses, in  presence  of  the  testator ;  and  it  may  in 
the  same  manner  be  revoked.  Knapp  v.  Pattison, 
2  Blackf.  355. 

37.  In  Pennsylvania,  a  will  of  real  estate  must 
be  reduced  to  writing,  and  signed  in  the  testator's 
lifetime,  and  attested  by  two  witnesses.  Rossetter 
V.  aimnums,  6  8.  &  R.  452. 

38.  Where  a  will  was  proved  before  the  regis- 
ter, or  under  a  feigned  issue  received  in  evi- 
dence, and  instructions  were  proved  by  two 
witnesses,  it  was  held,  that  a  will  drawn  con 
formably  to  such  instructions  in  the  lifetime  of 
the  testator,  though  not  signed  by  him,  is  good 
under  Pennsylvania  statute  of  1705.  Fenn  v. 
f^almdey,  1  Yeates,  87. 

39.  In  Tennessee,  the  sons  of  a  devisor  are 
competent  witnesses  to  the  will,  if  none  of  the 
lands  of  the  devisor  be  devised  to  them.  Mien 
V.  Alien,  2  Overt.  172. 

40.  In  Connecticut,  neither  inhabitants  of  a 
town,  to  which  bequests  are  made  by  a  will,  nor 
legatees,  can  be  witnesses  of  such  will.  Starr  v. 
Starr,  2  Root,  303. 

41 .  Under  the  act  of  North  Carolina,  of  1784,  re* 
quiring  two  attesting  witnesses  to  a  will,  <*DOoBe 
of  whom  shall  be  interested  in  the  devise,"  At^ 
the  witnesses  must  have  been  disinterested  at  the 
time  of  attestation.  Mlison  v.  Allison,  4  Hawks; 
141. 

42.  In  Pennsylvania,  it  is  not  necessary  that  a 
will,  devising  real  estate,  should  be  sealed,  nor 
that  all  the  subscribing  witnesses  should  prove 
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the  ezcention  Higki  ▼.  Wilmm,  1  Dall.  94. 
Neither  is  it  neceflsary,  that  the  proof  of  the 
will  aboold  be  made  by  those  who  siibseribed  as 
witnesses,  nor  that  the  will  should  be  subscribed 
by  the  witnesses,  t^. 

43.  The  Massaehusetts  sUtate  ef  1783,  o.  94« 
does  not  require  a  seal  to  a  will.  Jhmry  y.  Pv> 
Isy,  4  Mass.  460,  469. 

44.  The  New  Jersey  statute  of  wills  requires 
that  the  will  should  be  published  in  the  presence 
of  the  witnesses,  either  wholly  by  the  testator, 
or  by  the  scrivener,  or  other  afent,  asking  ques- 
tions, or  the  testator  expressing  his  assent  by 
words  or  >ifnv  which  plainly  indicate  his  under- 
standing ot,  and  acquiescence  in,  such  publican 
tion.     Dm  ▼.  Litton,  7  Halst.  70. 

45.  A  person  who  is  unable  to  write  his  name, 
but  makes  his  mark,  is  notwithstandinfr  a  com- 
petent witness  to  the  execution  of  a  will,  ib, 

46.  It  is  not  necessary  to  the  validity  of  a  will, 
that  the  testatiur  should  declare  it  to  be  his  will 
in  the  presence  of  the  subscribing  witnesses. 
SmaU  T.  Small,  4  Oreenl.  290. 

47.  A  will  signed  in  presence  of  the  witnesses, 
but  attested  in  a  room  adjoining  that  in  which 
the  testator  lay  sick,  and  then  brought  to  him 
and  approved,  is  prima  facie  illegally  executed. 
MUUlmi  ▼.  Aordsy,  7  Har.  A  J.  61. 

46.  A  will,  written  fi)r  a  testator  m  ezifemis 
by  one  who  takes  under  it,  is  not  iptofatio  in- 
valid.   Dewney  v.  Murpkey,  1  Dev.  Jt  Bat.  82. 

49.  An  instrument  cannot  be  allowed  as  a  will 
if,  at  the  time  of  execution,  the  deceased  did 
not  intend  to  make  his  will  and  know  that  he 
was  making  it.  Swett  v.  Boardmanj  1  Mass. 
258. 

50.  A  will  was  thus  attested:  •*  In  witness 
whereof,  I,  this  14th  day  of  June,  1817,  declare 
and  publish  this  to  be  my  last  will  and  testament, 
in  the  presence  of  ."  It  was  witnessed  by 
three  witnesses,  who  proved  that  the  testator,  at 
the  time  of  making  his  will,  appeared  cool  and 
collected,  and  perfectly  in  his  senses,  and  to  un- 
derstand perfectly  what  he  was  about;  that  a 
pen  was  put  into  his  hand,  and  he  said  he  must 
make  his  mark ;  that  one  of  the  witnesses  assisted 
him  to  make  his  mark,  by  pressing  his  fingers  to 
the  pen,  but  that  the  witness  did  not  perceive 
that  the  testator  made  any  efibrt  whatever  in 
making  the  mark ;  that  the  witnesses  and  the 
testator  were  all  in  the  same  room  when  thev 
commenced  subscribing  their  names,  though 
there  were  some  doubs  whether  he  was  in  the 
room  when  the  last  witness  had  finished.  The 
will  was  taken  by  the  witnesses  to  the  room  into 
which  the  testator  had  been  carried,  and  he  was 
asked  if  it  was  his  will,  and  he  answered,  yes. 
The  testator,  when  the  witnesses  subscribed  their 
names,  had  his  back  to  the  table,  and  might  have 
seen  them  if  he  had  turned  his  head  round,  and 
one  of  the  witnesses  believed  he  could  have  done 
so,  but  another  thought  he  could  not,  on  account 
of  his  weakness.  The  county  court  of  Maryland 
held,  that  the  execution  of  the  writing  was  not 
according  to  law,  and  had  not  been  sufficiently 
proved,  and  refused  to  permit  it  to  be  read  to  the 
*ury,  and  also  refused  to  permit  the  evidence  to 
be  submitted  to  them.  On  appeal,  the  judgment 
was  reversed.  Mason  v.  Harrison,  5  Har.  db  J. 
480. 

51.  A  pcper  signed  by  a  party  as  and  for  his 
will,  but  of  the  contents  of  which  he  ^ai  i^^ 
rant,  except  from  the  declarations  of  an  jnter^*^^ 
party,  cannot  be  a  will.  Tomkins  v.  *i,\^jkins*  1 
Bailey,  92.  <|[r*wf»' 

52.  The  acknowledgment  of  a  wi^  f^sta* 


tor  may  be  UMde  without  having  the  signature 
before  him.     Edbeek  v.    Granbsrry,  2  Hayw. 


53.  In  Older  that  lands  be  charged  with 
legacies  given  by  a  will,  it  must  be  executed  in 
tM  manner  prescribed  for  devising  real  estate. 
Ex  parts  Wimslom,  14  Mass.  421. 

54.  The  will  of  a  fsms  sovsrt,  under  a  power 
reserved  in  a  settlement,  must  be  proved  in  our 
courts  of  probate,  before  it  can  be  acted  upon 
elsewhere,  exactly  as  the  wills  of  persons  smi 
juri^.  The  oourts  of  pvobate  have  exclusive 
jurisdiction  of  such  questions.  Piequet  v.  Swom, 
4  Mason,  443. 

55.  A  finding  of  the  court  that  a  will  is  duly 
executed,  does  not  preclude  an  inquiry  into  any 
fraud  in  respeot  to  its  execution.     Dsnslom  v 
Moore,  2  Day,  12. 

56.  The  writing,  signing,  and  attesting  of  s 
will,  are,  of  themselves,  a  sufficient  publication 
Ray  V.  IValton,  2  A.  K.  Manh.  71. 

57.  The  time  of  publication  of  a  will  is  not 
ne<^ssarilv  fixed  by  its  date,  but  it  may  be  proved 
to  have  been  published  on  a  subsequent  da^ 
1^  two  subscribing  witnesses,  although  it  hak 
been  admitted  to  probate  without  an^  particular 
notice  that  it  was  published  on  a  different  day 
from  its  date.    Bagwell  v.  Elliott,  2  Rand.  199. 

in.  J^uncupativc  Witts,     ' 

68.  An  estate  in  land  does  not  pass  by  a  nun 
cupative  will.    Palmer  v.  Palmer,  2  Dana,  390 

59.  To  entitle  a  nuncupative  will  to  probate, 
in  Pennsylvania,  all  the  provisions  of  the  law 
must  be  strictly  complied  with.  It  must  be 
made  in  the  presence  of  two  witnesses,  present 
at  the  same  time,  when  the  testator  is  in  02- 
tremis,  and  has  no  time  or  opportunity  to  make 
a  written  will ;  one,  therefore,  made  by  a  con- 
sumptive patient  nine  days  before  her  death  was 
held  not  valid.  PriseUta  E.  TamaWs  WiU,  4 
Rawle,  46. 

60.  A  nuncupative  will  is  not  g^ood  unless  it 
be  made  when  the  testator  is  in  extremis,  or 
overtaken  by  a  sudden  and  violent  sickness,  and 
has  not  time  to  make  a  written  will.  By  the 
words  ^last  sickness,"  in  the  purview  of  the 
statute,  (New  York,  N.  R.  L.  303,  307,)  is  to  be 
understood,  the  last  extremity.  Prince  v.  Haxlo* 
ton,  20  Johns.  502. 

61.  A  testator  executed  his  will  in  due  fbrm  of 
law.  One  of  the  legatees  afterwards  dying  in  his 
lifetime,  he  gave  verbal  instructions  for  a  new 
will,  which  were  committed  to  writing  by  his 
friend,  in  order  to  take  the  advice  of  counsel.  The 
testator  afterwards  drew  up  a  memorandum,  all 
written  in  his  own  hand,  but  in  which  his  name 
nowhere  appeared,  and  gave  it  to  the  same 
fViend,  togp'her  with  the  original  will,  for  the 
purpose  of  drawing  a  new  will  fVom  the  two.  A 
draught  was  accordingly  prepared  and  submitted 
to  the  testator,  which  he  approved  of.  The  sign* 
ing,  however,  was  postponed  until  he  could 
execute  a  release  of  a  mort|^ge  which  he  held 
on  part  of  the  estate  of  his  decessed  brother. 
The  release  was  prepared  and  presented  to  the 
testator,  and  he  approved  of  it,  out,  being  inter- 
lined, it  was  returned  to  the  person  who  wrote  it, 
to  be  transcribed.  Before  a  copy  could  be  made, 
the  testator  became  delirious,  and  so  continued 
until  he  died,  without  having  executed  the  re- 
lease, or  the  draught  of  the  new  will.  Held, 
that  the  memorandum  was  a  good  codicil  to  pass 
personal  estate,  though  it  remained  in  the  hands 
of  the  writer  of  the  draught  fh>m  the  time  it  wae 
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iint  delivered  to  him  nntil  after  the  death  of  the 
teaUtor.     CoghiU  v.  CogHU,  3  H.  &  M.  467. 

62.  A  man  on  hia  death-bed,  at  hia  own  hooae, 
and  in  hia  proper  aenaea,  aent  for  a  neig^hbor  to 
make  hia  will,  who  took  notea  thereof  in  hia 
preaence  and  in  the  preaence  of  another  witneaa, 
who  waa  preaent  all  of  the  time,  and  heard  the 
aiok  man  requeat  the  firat  witneaa  to  make  his 
will,  and  direct  each  note  to  be  taken.  A  third 
witneaa  waa  not  preaent  when  the  firat  beffan  to 
take  the  notea,  bnt  came  in  afterwarda  and  neard 
eome  of  the  notea  dictated.  Two  of  the  wit- 
neaaea  awore  that  the  notea,  or  moat  of  them, 
were  read  to  the  decedent,  bnt  were  not  poaitiye 
that  the  whole  were ;  nor  did  the  aiok  man  read 
them  himaelf,  bat  he  waa  then  in  hia  proper 
aenaea.  After  the  firat  witneaa  had  made  a 
draught  of  a  will  from  the  notea,  the  decedent 
waa  delirtons,  and  incapable  of  reading  or  hear- 
ing it  read.  Held,  that  the  notea  thua  taken 
ahould  be  eatabliahed  aa  aeood  nuncupative  will. 
Mason  v.  Dunman^  1  Munf.  456. 

63.  Where  one  witneaa  testified  that,  on  a  Cer- 
tain day,  in  the  time  of  the  laat  aickneaa  of  the 
deceaaed,  and  at  hia  habitation,  he  said  it  waa 
hia  wish  that  a  certain  penon  ahould  be  heir  of 
all  hia  property ;  and  a  aecond  witneaa  teatified 
that,  on  another  day,  during  the  aame  aickneaa, 
and  at  the  aame  place,  he  heard  the  deceaaed 
apeak  the  aame  worda,  and  waa  told  by  him  to 
take  notice  of  what  he  aaid ;  it  waa  held,  that 
auch  nuncupative  will  waa  not  auffictently  ea- 
tabliahed aa  such,  by  two  witneaaea,  pursuant  to 
the  Virginia  atatute.  fVeeden  ▼.  BartUtt^  6  ib. 
123. 

64.  One  being  poaaeaaed  of  peraonal  eatate, 
haying  also  a  wife,  but  no  child^  on  the  morning 
before  hia  death,  beina;  dangerously  sick,  waa 
aaked  who  he  intended  ahould  have  hia  eatate ; 
to  which  he  replied,  that  his  wife  should.  His 
ftitner,  being  present,  observed  that  he  did  not 
wiah  for  a  cent  of  the  property,  but  desired  that 
ft  might  go  to  his  son^a  wife ;  and  apoke  of  it, 
both  then  and  afterwards,  aa  a  matter  well  un- 
deratood  and  agreed  on.  In  the  evening  of  the 
night  on  which  he  died,  the  aon  being  again 
asked  whether  he  wiahed  hia  wife  or  hia  father 
to  have  the  property,  he  replied,  <*  all  to  my 
wife,  that  ia  agreed  upon ;  '*  and  looking  up  in- 
quiringly to  hia  father,  the  latter  anawered 
*>yes,  yes";  whereupon  the  aon,  turning  to 
hia  wife,  added,  <*you  aee  my  father  acknowl- 
edgea  it.'*  Theae  facta,  being  regularly  proved 
within  the  legal  time  after  hia  decease,  were 
held  sufficient  to  eatabliah  a  nuncupative  diapo- 
eition  of  the  eatate.  Parsons  v.  Parsons^  2 
Greenl.  298. 

65.  Where  a  nuncupative  will  waa  not  made  at 
the  **  habitation  "  of  the  deceaaed,  nor  where  he 
had  reaided  for  '*ten*'  daya  next  preceding,  but 
waa  authenticated  aa  the  law  required,  it  waa 
held,  in  Virginia,  that  it  ought  to  be  eatabliahed, 
notwithatanding  the  deceaaed  waa  very  unwell 
when  he  left  home,  if  aflerwarda  he  became 
more  dangerously  ill,  and  died,  at  the  place  where 
the  will  waa  made.  Marks  v.  Bryant,  4  H.  & 
M.  91. 

66.  If,  in  cominittinff  to  writing  a  nuncupative 
will,  within  six  days  from  the  speaking  of  the 
teatamentary  words,  under  the  Virginia  law,  a 
diatinct  and  independent  part  thereof  be  omit- 
ted, the  reaidue  of  the  will  is  not  thereby  vitiated. 
ib. 

67.  A  nuncupative  will  cannot  be  proved  by 
one  who,  when  called  aa  a  witness,  is  interested 
in  ita  being  eatabliahed,  though  he  did  not  acquire 


hia  intereat  till  after  the  will  waa  pabliahed 
GUI's  WiU,  2  Dana,  447. 

68.  In  Maryland,  a  nuncupative  will,  proved 
by  three  witneaaea,  one  of  whom  waa  the  wife 
of  one  of  the  legateea,  which  legatee  had  re- 
leaaed  all  hia  intereat  to  certain  repreaentatives 
of  the  deceased,  though  the  releaae  waa  not  ac- 
cepted by  them,  waa  held  legally  proved.  Brsy- 
fidd  V.  Brayfidd,  3  Har.  &,  J.  206. 

IV.    Revocation. 

69.  Revocavit  veL  non  ia  a  queation  of  intention, 
and  all  facta  ahowing  theintention  may  be  received 
in  evidence.  A  wilt  cannot  be  revoxed  by  parol. 
A  combination  of  ciroumatancea  may  be  equiva- 
lent to  one  witneaa  of  a  will.  Bondxnat  v.  Brad- 
ford^ 2  Yeatea,  170.     Eyster  v.  Ytnmg^  3  ib.  511. 

70.  Whether  a  will  ia  revoked  by  a  paper 
drawn  afterwarda,  but  not  atgned,  ia  a  qoeation 
for  the  jury.     Clark  v.  Epom^  1  Law  Rep.  91. 

71.  A  will  deliberately  cancelled,  without  ac- 
cident or  mistake,  ia  revoked,  though  the  leata- 
tor  afterwarda  intenda  to  make  a  new  one,  but 
omita  ao  to  do.  Lemmtr  v.  Lemmtr^  7  Har.  &,  J. 
388. 

72.  A  teatator  wrote  on  hia  will,  ^<  It  ia  my  in- 
tention at  aome  fbture  time  to  alter  the  tenor  of 
the  above  will,  or  rather  to  make  another  wiU : 
therefore,  be  it  known,  if  I  ahould  die  before 
another  will  ia  made,  I  deaire  that  the  foregoing 
be  conaidered  aa  revoked  and  of  no  efieet."  Held, 
that  this  waa  a  present  revocation.  Brown  v. 
Tkomdike,  15  Pick.  388. 

73.  Cancellation  of  a  will,  by  drawing  linea 
acroaa,  ia  an  equivocal  act,  and  may  be  explained 
by  ciroumatancea.  Bethd  v.  Moore,  2  Dev.  & 
Bat.  311. 

74.  The  intention  of  the  testator  moat  decide 
whether  an  obliteration  of  a  will  ia  a  revocation. 
Means  v.  Moore,  3  M'Cord,  282.  Jackson  v.  Hoi- 
loway,  7  Johns.  394. 

75.  The  slightest  tearing  or  burning,  even  of 
an  unneceasary  part  of  a  will,  accompanied  by 
evidence  aliunde  of  the  intention  to  revoke,  is  a 
revocation.  Johnson  v.  Brailsford,  2  N.  db  M 
272.  Dan  v.  Broton,  4  Cow.  483.  Jackson  v. 
Belts,  6  ib.  377. 

76.  Though  a  aeal  be  not  requiaite  to  a  will, 
yet,  if  one  be  affixed  to  it,  and  be  afterwarda  torn 
ofi^,  thia  will  amount  to  a  revocation,  if  ao  in- 
tended.   Avery  v.  Pixley,  4  Maaa.  460. 

77.  A  will  being  partially  torn,  with  the  inten- 
tion of  revoking  it,  interlineationa,  tirith  the 
intention  of  making  another  will,  will  not  re- 
establiah  it.  Johnson  v.  Brailsford,  2  N.  db  M. 
272. 

78.  The  intended  obliteration  of  a  part,  with' 
out  the  intention  of  deatroying  the  whole,  ia  not 
a  revocation  of  a  will.  Means  v.  Moore,  Harper, 
314. 

79.  A  teatator  made  a  will  in  due  form  of  law, 
to  which  he  afierwards  aubjoined  a  codicil.  He 
then  made  a  aecond  will,  and  annexed  a  poat- 
acript  to  it,  by  which  he  "revoked  all  former 
willa,*'  and  aigned  the  poatacript.  The  aecond 
will  waa  cancelled  by  cutting  hia  name  out  from 
the  body  of  it,  but  leaving  the  poatacript  with  hia 
name  aubjoined  to  it.  This  paper  waa  carefully 
preserved  by  the  testator,  aa  alao  hia  firat  will. 
Held,  that  the  poatacript  to  the  aecond  will  was 
a  substantive  revocation  of  the  firat  will,  and 
that  the  cancelling  of  the  aecond  will  did 
not  necessarily  cancel  the  poatacript  alao,  ao  aa 
to  aet  up  the  firat  aa  the  will  of  the  teatator. 
Bates  V.  Holeman,  3  H.  d&  M.  502.    Parol  evi 
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denee  10,  in  such  a  caae,  admiMible  to  thow  the 
•itoatioa  of  the  maker,  and  quo  animo  the  can- 
cellation waa  made.  Batet  t.  HoUman,  2  H. 
&  M.  502. 

80.  Where  a  testator  executed  his  will  in  1818, 
and  added  a  codicil  in  1821,  and  subsequently 
altered  the  date  from  1818  to  1816,  but  without 
any  intention  of  revoking  the  will ;  it  was  held, 
that  the  validity  of  the  will  was  not  thereby  af- 
fected.    Overall  v.  OvertUl^  Litt  Sel.  Cas.  oOl. 

81.  A  will  devising  real  estate  cannot  be  re- 
voked by  an  instrument  not  executed  with  the 
same  formalities.  Reid  v.  Borland^  14  Mass. 
208.     Laughton  v.  Mtins,  1  Pick.  535. 

82.  The  declaration  subscribed  by  a  testator, 
on  the  back  of  his  will,  *«  this  will  is  invalid,"  is 
an  express  revocation  of  it,  although  not  attested 
by  any  subscribing  witnesses.  fVtUer  v.  Jfott,  2 
(5onn .  67. 

83.  If  a  testator  devises  both  real  and  per- 
sonal^ estate,  and  by  an  alienation  of  the  real 
estate  revokes  the  will  pro  tanto,  it  then  stands 
as  a  will  of  personal  estate  only,  and  is  revo- 
cable, accordingly,  by  any  writing  sufficient  to 
revoke  a  will  of  personal  estate.  Brototi  v. 
Thomdike,  15  Pick.  388. 

84.  Parol  evidence  of  the  revocation  of  a  will 
ia  inadmissible.    Jackson  v.  Kniffen,  2  Johns.  31. 

85.  Previously  to  the  revision  of  the  Connecti- 
cut statutes,  in  1821,  wills  were  revocable  by 
parol.     Card  v.  Qrinman,  5  Conn.  164. 

86.  If  one  allows  a  duly  executed  will  to  sur- 
vive him,  it  will  not  be  revoked  by  a  subsequent 
one,  which  was  cancelled  before  his  death,  nor 
by  one  drawn  not  animo  testandi*  Taylor  v. 
Taylor,  2  N.  &  M.  482. 

^.  An  indorsement. made  on  a  will,  indicating 
an  intention  to  alter  or  modify  it  at  a  future  day, 
IS  no  revocation  threof.  Ray  v.  Walton^  2  A.  E. 
Marsh.  71.  There  must  be  some  revoking  act 
besides  the  intention.  Gaino  v.  Gaina^  ib.  190. 
Jackson  v.  Bdts^  9  Cow.  208.  But  see  S.  C.  6 
Wend.  173. 

88.  The  execntion  of  a  third  will  is  a  revocation 
of  two  former  wills,  although  the  last  will  be  lost 
or  mislaid,  in  which  case  parol  evidence  of  its 
contents  is  admissible.  Legars  v.  ^ske^  1  Bay,  464. 
.  89.  A  codicil  not  expressly  revoking  a  former 
will  of  real  estate,  though  it  profess  an  inten- 
tion to  make  a  disposition  of  the  whole  estate 
different  from  the  will,  if  it  do  not  so  in  fact, 
is  only  a  revocation  pro  tanto.  Brant  v.  Wilson^ 
8  Cow.  56. 

90.  A  will  of  land  may  be  revoked  byX  parol 
republication  of  an  earlier  will  in  writmg ;  the 
contents  of  such  will  may  be  proved  by  parol 
evidence  in  order  to  ascertain  if  it  has  been  re- 
published, grounds  for  suspecting  fraud  in  con- 
cealing it  having  been  introduced.  Harvard  v. 
Davis^  2  Binn.  406. 

91.  A  subsequent  will,  not  written  or  sub- 
scribed hj  the  testator,  but  whic]»  was  prepared 
by  his  directions  and  corrected  by  him,  and 
which  he  afler wards  declared  was  his  last  will, 
will  operate  as  a  revocation  of  a  former  will  as  to 
the  personalty.    Glasscock  v.  Smitker,  1  Call,  479. 

92.  A  testator  makes  his  will,  and  then  disposes 
of  part  of  his  real  estate.  Several  years  after- 
wards, he  draws  up  a  paper,  headed-  **  memoran- 
dum of  the  last  will,**  Slc.  ;  shows  it  to  a  third 
person  to  be  put  into  form ;  he  is  referred  to  coun- 
sel ;  lives  five  months  after  this  time ;  attends  to 
his  business,  but  never  makes  any  alteration  in 
the  memorandum ;  and  leaves  the  origit^i^l  wiU,  in 
due  form,  uncancelled.  It  was  held,  ic  ^e  mem- 
orandum of  a  will,*'  attested  by  two  Wjtn^fitf^  ^' 
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a  Buffioient  revoeation,  under  the  laws  of  Penn- 
sylvania, of  the  former  will,  so  far  as  it  is  incon. 
sistent.  Testes,  J.,  contra,  ^mdi  v.  JSmdt,  1 
S.  &  R.  256. 

93.  An  instrument  intended  to  be  a  will,  but 
failing  of  its  effect  as  such  on  account  of  some 
imperfection  in  its  structure,  or  for  want  of  due 
execution,  cannot  be  set  up  for  the  purpose  of 
revoking  a  former  will,  although  it  contains  an 
express  clause  of  revocation,  because  it  cannot 
be  known  that  the  testator  intended  to  revoke 
his  will,  except  for  the  purpose  of  substituting 
the  other.  Laughton  v.  Atkins,  1  Pick.  535,  543. 
But  a  second  wUl,  inconsistent  with  the  first,  if 
perfect  in  its  form  and  execution,  though  inca- 
pable of  operating  as  a  will,  on  account  of  some 
incapacity,  in  the  party  for  whose  benefit  it  is 
made,  to  take  under  it,  may  be  set  up  as  a  revo- 
cation of  the  first,  ib, 

94.  An  instrument  purporting  to  be  a  will,  with 
a  clause  of  revocation,  cannot  be  given  in  evi- 
dence as  a  revocation  only,  without  probate,  i^. 

95.  The  alienation  of  real  estate  by  the  testa 
tor  himself,  after  he  has  devised  the  s^me  by 
will,  is  a  revocation  of  the  will  only  as  to  the 
part  thus  alienated.  The  will  beinj^  suffered  to 
remain  uncancelled  evinces  that  his  intention 
was  not  changed  with  respect  to  the  other  prop* 
erty  therein  devised  or  bequeathed.  Carter  v. 
Tkomas^  4  Greenl.  341. 

96.  The  conveyance  of  a  lot  in  fee,  mentioned 
in  a  will,  is  a  revocation  of  the  will  pro  tanto^ 
though  the  grantor  reserve  a  ground  rent.  Sker- 
rett  V.  Burd^  1  Whart.  246. 

97.  A  deed  of  trust,  conveying  all  the  property 
of  the  grantor  to  certain  persons  and  their  heirs 
"forever,**  with  warranty,  upon  trust  to  pay  the 
profits  to  the  grantor  during  his  life,  and  con- 
cluding with  a  declaration  uat  the  true  intent 
and  meaning  of  the  conveyance  was  that,  et  the 
death  of  the  grantor,  every  thing  therein  con- 
tained between  the  parties  should  be  null  and 
void,  is  not,  it  seems,  a  revocation  of  a  previous 
will  of  such  grantor.  Hughes  v.  Hughes,  2  Munf. 
209.  Neither  is  a  commission  of  lunacy  against 
him,  declaring  him,  at  that  time,  a  lunatic,  a  revo* 
cation  of  his  previous  will.  ib. 

98.  A  conveyance  of  land  in  trust  to  pay 
debts,  and  then  to  revert  to  the  grantor,  is  not  a 
revocation  of  a  previous  will.  Jones  v.  Hartley^ 
2  Whart.  103.    ^ 

99.  An  a^ement  by  a  testator,  after  the  exe- 
cution of  his  will,  to  sell  land  therein  devised,  is 
not  a  revocation  at  law.  Hall  v.  Bray,  Coxe,  21  2L 

100.  Alienation  of  the  real  estate,  after  the 
making  of  a  will,  does  not  operate  as  a  revocation 
tJt  totOy  in  Vermont.  ParkhiU  v.  Parkhill,  Brayt. 
239. 

101.  Under  the  Vermont  statute,  revocation  of 
a  will  cannot  be  implied  merely  from  a  change 
in  the  circumstances  of  the'  testator;  and  no 
revocations  will  be  implied,  except  they  result 
ex  necessitate  rei,  as  from  subsequent  alienations 
inconsistent  with  the  will,  and  then  only  pro 
tanto.     Graves  v.  Sh^don,  2  Chip.  74. 

103.  A  subsequent  marria^,  and  the  having  of 
children  by  such  marriage,  is  an  implied  revoca- 
tion of  a  will,  and,  in  such  case,  thie  will  ought 
not  to  be  proved  or  admitted  to  record.  WiUoz 
V.  Rootes,  1  Wash.  140. 

103.  Under  the  Pennsylvania  law,  a  subse* 
quent  marriage,  and  the  birth  of  posthumous  or 
other  children  revoke  a  will  so  far  as  regards 
the  widow  and  child,  but  not  in  other  respects. 
Coates  V.  Hvgkes,  3  Binn.  498. 

104.  Since  the  MassachusetU  sUtut*  of  1783, 
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e.  5M,  repealing  IS  WiDtam  3,  c.  7,  a  marriage 
without  iasne  is  not,  as  to  the  wife,  a  revocation 
of  a  will  made  b'fore  marriage.  Ckurek  t. 
Crocker,  3  Mass.  17,  21. 

105.  Incurring  d  'bts  that  swallow  up  all  the 
estate  given  by  wU  to  the  testator's  own  chil- 
dren, bat  leaving  a  legacy  to  a  bastard  flrrand- 
child,  is  not  per  se  i  revocation  of  the  will,  ffo- 
gmn  V.  Small,  11  8.  &.  R.  143. 

106.  The  keepin^r  of  a  will  by  a  testator,  who 
has  fall  power  to  .^voke  it,  is  not  a  strong  pre- 
sumption of  his  intention  to  confirm  it,  if  he 
becomes  imbecile  after  its  execution,  and  so 
continues  till  his  d(  ath.  frisk  v.  Smith,  8  ib.  573. 

107.  The  declarations  of  the  testator  as  to  his 
intention  to  alter  his  will,  and  being  prevailed 
upon  not  to  do  so,  are  not  admissible  to  show 
thai  the  will  was  fraudulently  prevented  from 
being  revoked.     Stniih  v.  Fenner,  1  Gallia.  170. 

108.  (general  rulos  as  to  the  revocation  of  wills 
laid  down  by  the  court.  Boudinot  v.  Bradford, 
S  Dall.  266.  

*  V.    lUpMicatian  and  Remval. 

109.  It  is  a  good  republication  of  a  will  to  call 
witnesses  to  such  republication,  declaring  the 
paper  to  contain  the  testator's  last  will,  and  caus- 
mg  the  fact  to  be  indorsed  on  the  will  and  sub- 
scribed by  the  witnesses,  though  such  indorse- 
ment be  not  subscribed  by  the  testator.  Reynolds 
V.  Shirley,  7  Ham.  (Part  2d,)  39. 

110.  A  codicil  is  a  republication  of  a  will ;  so 
that  lands  bought  after  the  will,  and  before  the 
codicil,  pass  by  the  will.  MUes  v.  Boyden,  3 
Pick.  213.     Broumel  v.  De  Wolf,  3  Mason,  486. 

111.  Lands  purchased  after  making  a  will,  will 
pass  by  it  in  case  of  a  republication.  Luce  v. 
Dimoek,  1  Root,  82.  Vide  166,  and  183,  of  this 
title. 

112.  A  republication  of  a  will,  so  as  to  affect 
after-acquired  lands,  must  be  made  with  the  same 
solemnities  as  the  execution  of  the  original  will. 
Jackson  V.  Potter,  9  Johns.  312.  Where  a  testa- 
tor, in  his  last  sickness,  declared  that  he  had  dis- 
posed of  all  his  estate  by  will,  and  that  he  did  not 
wish  to  alter  the  will,  except  to  add  another  exec- 
utor, held,  that  this  was  not  a  republication,  ib. 

113.  A  will,  once  revoked  by  a  written  decla- 
ration, cannot  be  set  up  or  republished  by  parol. 
Witter  V.  MoU,  2  Conn.  67. 

114.  In  Pennsylvania,  a  will  may  be  repub- 
lished  by  parol,  but  such  republication  must  be 
proved  by  two  witnesses.  It  need  not  be  pro- 
duced at  the  time  of  republication.  Jones  v. 
Hartley,  2  Whart.  103. 

115.  In  Pennsylvania^  the  same  evidence  is 
necessary  to  prove  a  republication  of  a  will  as  & 
publication,  and  proof  of  such  republication  by 
one  witness  yri^l  >u>t  be  sufficient.  Musser  v. 
Currv,  3  Wash.  C.  C.  481. 

116.  The  destruction  of  a  second  will,  contain- 
ing a  clause  expressly  revoking  a  former  one, 
does  not  revive  the  former.  James  v.  Marvin,  3 
Conn.  576. 

117.  It  seems  that,  an  act  of  revocation  being 
imperfect  and  inchoate,  a  former  will  is  not 
thereby  revived.    Means  v.  Moore,  Harper,  314. 

118.  If  a  testator,  having  two  wills  in  his  hand, 
destroys  by  mistake  the  one  he  intended  to  keep, 
the  law  does  not  require  proof  by  two  witnesses, 
in  order  to  revive  and  establish  the  will  intended 
to  be  destroyed.  Bums  y.  Bums,  4  S.  &  R.  295. 
Evidence  of  the  intentions  of  the  testator,  in  such 
a  case,  as  to  which  will  he  intended  to  destroy, 
may  be  rebutted  by  a  single  witness,  ib. 


119.  Evidence  was  admitted  to  show  whether 
the  deceased,  by  cancelling  a  subsequent  will^ 
meant  to  revive  a  former  one,  uncancelled,  or  to 
die  intesUte.  Boudinot  v.  Bradford,  3  Dall.  2G6. 
LAiDson  V.  Morrison,  ib.  286. 

VI.    ConstTuetion  and  Operation  generally. 

120.  It  is  only  where  a  reasonable  constraction, 
and  the  discovery  of  the  intent  of  the  testator, 
are  hopeless,  that  all  effect  should  be  denied  a 
will.     Den  v.  Crawford,  3  Halst.  90. 

121.  Where  the  intent  is  manifest,  there  is  no 
room  for  construction.    Bowers  v.  Porter,  A  Picli 
196. 

122.  If,  ft-om  the  words,  the  intention  be  ma. 
ter  of  doubt,  the  words  must  be  construed  ac- 
cording to  their  legal  import.    Annable  v.  Patch, 

3  ib.  360. 

123.  In  construing  wills,  the  intention  of  the 
testator  must  govern,  and  it  is  to  be  ascertained 
when  doubtful,  from  a  full  view  of  the  entire  in 
strument ;  all  its  parts  are  to  be  reconciled  if  pos 
sible,  and  if  not,  the  latter  provisions  are  to  gov 
em.  Moore  v.  Dudley,  2  Stew.  170.  BorvUy  v 
Lammont,  3  H.  &  J.  4. 

124.  The  intention  must  be  gathered  irom  the 
whole  will ;  and  if  the  particular  intent  cannot   • 
be  executed,   the  general  intent   will   prevail. 
Hawley  v.  ffortkampton,  8  Mass.  3.     Cook  v. 
Holmes,  11  ib.  528.     Smith  v.  BeU,  6  PeL  68. 

125.  The  intention  of  the  testator,  as  discov- 
ered in  the  will,  is  to  govern  in  its  construction, 
if  consistent  with  the  rules  of  law,  though  tech- 
nical words  be  not  used.  Richardson  v.  JCoyes,  2 
Mass.  56.  Davis  v.  Hayden,  9  ib.  514.  Homer 
V.  Skelton,  2  Met.  194.  Crocker  v.  Crocker,  11 
Pick.  257.  Wright  v.  Barrett,  13  ib.  41,  44. 
Laftib  V.  Lamb;  11  ib.  375.     Hayden  t.  Stougkton, 

5  ib.  536.  Ingliss  v  Trustees,  3  Pet.  113.  Fin- 
lay  V.  Ktng,  ib.  346.  Smith  v.  Belly  6  ib.  68. 
Holmes  v.  Williams,  1  Root,  332.  Guery  v.  Fer- 
non,  1  N.  d&  M.  69.  Heyward  v.  Brailsford,  2 
Bay,  255.  Collins  v.  Green,  2  Rep.  Con.  Ct. 
346. 

126.  Where  a  will  is  plain  and  unequivocal, 
and  in  technical  law  language,  it  is  unnecessary 
to  resort  to  the  rule  that  the  intention  of  the  tes- 
tator must  govern  where  it  can  be  discovered. 
Carr  v.  Jeannerett,  2  M'Cord,  66. 

127.  Where  provisions  of  a  will  are  repusnant 
to  each  other,  the  latter  provisions  stand.  Brad- 
street  y,  Clarke,  12  Wend.  602.   Fetters  y.  Fetters^ 

4  M'Cord,  151. 

128.  Words  favorable  to  the  claims  of  a  legatee 
are  to  be  beneficially  construed.  Parsons  v. 
Winslow,  6  Mass.  169. 

129.  Effect  shtfll  be  given  to  all  the  words,  if 
it  can  be  done  by  reasonable  construction,  con- 
sistently with  the  testator's  manifest  intent 
Dawes  v.  Stoan,  4  ib.  208.    Parsons  v.  Window, 

6  ib.  169. 

130.  Specific  words  shall  have  the  technical 
effect  derived  firom  usage  and  sanctioned  by  de- 
cisions. Hawley  v.  Northampton,  8  ib.  3.  Jfeed' 
ham  V.  Jde,  5  Pick.  510.    Ide  v.  Ide,  5  Mass.  500. 

131.  The  words  of  a  will  are  to  be  construed 
liberally,  so  as  to  carry  into  effect  the  intention 
of  the  testator,  unless  contrary  to  law.  Bell  v. 
Hogan,  1  Stew.  536. 

132.  If  words  are  used  in  a  will  which  are  in 
sensible  in  the  place  where  they  occur,  or  theix 
common  meaning  is  deserted  and  no  other  is  fur 
nished  by  the  wul,  they  will  be  deemed  surplus 
age.     Wright  v.  Denn,  10  Wheat  204. 

133.  If  any  word  or  expremon  has  no  inteUi 
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gihle  meaning,  or  be  abaord,  or  repu^ant  to  the 
clear  intent  shown  in  the  rest  of  the  will,  it  may 
be  rejected.  Bartlett  v.  King,  12  Mass.  537. 
J^eedham  v.  Ide.  5  Pick.  510. 

134.  Unity  of  title  determines  the  meaning  of 
doubtful   clauses.     Eliot  ▼.  Carter,  12  ib.  436. 
Ordinarily,  words  will  have  the  same  construe-- 
tion  throughout  an  instrument,  ib. 

135.  In  the  construction  of  ambiguous  expres- 
sions, the  situation  of  the  parties  may  be  taken 
into  view.     Smith  v.  BeU,  6  Pet.  68. 

136.  Where  the  intention  of  a  testator  is  ob- 
Tious,  and  his  meaning  plain,  the  court  will  not 
transpose  expressions  occurring  in  other  connec- 
tions, for  the  purpose  merely  of  enlarging  the 
estates  of  devisees.  Mooberry  v.  Marye^  2  Munf. 
453. 

137.  A  gift  of  houses  and  lands  by  a  will  to 
another,  passes  the  fee,  if  the  testator  hare  a  fee 
in  them.     Holmes  ▼.  Williams,  1  Root,  332. 

138.  "  I  give  and  bequeath  my  wife  the  farm, 
the  fulling  mill,"  Slc.,  conveys  a  fee.  Harper 
V,  Bltan,  3  Watts,  471. 

139.  The  word  '* heirs"  is  not  necessary  to 
carry  a  fee  in  a  will,  however  indispensable  in  a 
deed.     Bradstreet  v.  Clarke,  12  Wend.  602. 

140.  An  estate  in  fee  may  be  inferred  from  a 
will,  not  only  by  its  terras,  but,  by  necessary  im- 
plication, from  the  power  given  the  devisees  to 
sell  and  dispose  of  the  property.  t&. 

141.  No  presumption  of  an  intent  to  die  intes- 
tate as  to  any  part  of  the  estate  is  to  be  presumed, 
if  the  testator^s  words  will  carry  the  whole. 
Stehman  v.  Siehman,  1  WatU,  466. 

142.  <« Heirs  "  may  be  read  <'  children."  Bow- 
ers V.  Porter,  4  Pick.  198.  EUis  v.  Essex  Merri- 
mack Bridge,  2  ib.  243.  Bryant  v.  Deberry,  2 
Hay  w.  356. 

143.  «' Children"  will  not  be  interpreted 
**  grandchildren,"  in  a  devise,  unless  the  inten- 
tion of  the  testator  so  require.  Dickinson  v. 
Lee,  4  Watts,  82.  HaUoweU  v.  Phifps,  2  Whart. 
376.    Vide  SeoU  v.  Jfelson,  3  Port.  452. 

144.  In  wills,  land  may  pass  under  the  term 
**  appurtenances,"  to  give  effect  to  the  intent. 
Otis  V.  Smith,  9  Pick.  293.  See  Leonard  v.  White, 
7  Mass.  6.    Eliot  v.  Carter,  12  Pick.  436. 

145.  The  words  in  a  will,  <*  my  will  and  desire 
is,  that  all  my  property  that  I  have  not  before 
given  away  and  lent  be  equally  divided,"  &c., 
conveys  every  residuary  interest  whatsoever. 
Harrold  v.  Hoskins,  2  Dev.  &  Bat.  479. 

146.  Under  '*  property,"  the  testator's  real 
estate  passes.  Rossetter  v.  Siminons,  6  S.  &  R. 
452. 

147.  The  word  *<  estate  "  embraces  all  a  man 
possesses,  both  real  and  personal.  Blewer  v. 
Brightman,  A  M'Cord,  60.  Tarbell  v.  TarbeO,  3 
Testes,  187. 

148.  The  word  *^  estate  "  will  embrace  prop- 
erty of  eveij  description,  and  will  char^  lands 
with  debts,  if  used  with  other  words  which  indi- 
cate an  intention  to  charge  them,  but  not  other- 
wise.    Archer  v.  Deneale,  1  Pet.  585. 

149.  The  word  «« or  "  may  be  read  "  and,"  to 
effect  the  intention  of  the  testator.  Ray  v.  Ens- 
lin,  2  Mass.  554.  Carpenter  v.  Heard,  14  Pick. 
449.    Da/^m  V.  Z>a/2afli,  7  Har.  &.  J.  220. 

150.  The  words  <*  goods  or  movables,"  in  a 
will,  carry  bonds  and  money,  unless  there  are 
other  parts  of  the  will  repugnant  to  that  interpret- 
ation.   Jackson  v.  Robinson,  1  Teates,  101. 

151.  Doubtful  words,  in  a  will,  are  not  to 
operate  to  the  exemption  of  the  testator's  per- 
sona] property  Irom  the  payment  of  debts.  Seaver 
V.  Levfis,  14  Mass.  83. 


152.  Where,  in  a  will,  a  power  has  been  given,  < 
and  there  has  been  a  complete  execution  of  it, 
and   something   added   which  is   improper  and 
inconsistent  with  the  purpose  of  the  power,  the 
execution  is  good,  and  the  excess  is  void.     War- 

,ner  v.  Howell,  3  Wash.  C.  C.  12. 

153.  Powers  in  wills  are  to  be  constroed  so  as 
to  effect  the  intent  of  the  testator.  Jackson  v. 
Jansen,  6  Johns.  73. 

154.  Whether  a  power  to  joint  executors  to 
sell,  unaccompanied  with  a  devise  of  an  interest 
in  the  land,  will  survive  —  qtusre.  Jackson  v. 
Ellsworth,  ib.  73. 

155.  The  bequest  of  the  general  power  of  dis- 
posal of  a  thing  carries  the  absolute  property, 
where  a  limited  interest  is  not  given.  Morris  v. 
Phaler,  1  Watte,  389. 

156.  Land  devised  with  a  charge  to  support  in- 
firm children  is  liable  to  such  charge  in  the  hands 
of  third  persons.    Ripple  v.  Ripple,  1  Rawle,  386 

157.  Where  a  testator  orders  bis  lands  to  be 
sold  and  divided  in  a  particular  manner,  the 
devisees  take  under  the  will,  though  they  ex- 
ecute mutual  releases  after  such  division.  Leek 
V.  Cowley,  10  S.  &  R.  176. 

158.  In  case  of  doubt,  vested  rather  than  con- 
tingent remainders  are  favored.  Olney  v.  Hull, 
21  Pick.  311,  314.  Dingley  v.  Dingley,  5  Mass. 
535.  Bowers  v.  Porter,  4  Pick.  198.  SkaUuck 
V.  Stedman,  14  ib.  468. 

159.  Executory  devises  are  to  be  excluded, 
if  the  estate  can  pass  as  a  remainder.  Hawley  v. 
J{ortharnpton,  8  Mass.  3. 

160.  To  entitle  one  to  claim  under  a  will,  he 
must  fully  answer  the  description  of  the  testator. 
Stith  V.  Barnes,  1  Law  Rep.  484 

161.  Grandchildren  take  their  father's  share 
in  their  grandfather'^  estate  by  substitution,  not 
through  their  father ;  and  it  is  not  subject  to 
their  father's  debts,  if  he  dies  before  the  in- 
testate.    Hyenfritz's  Apneal,  5  Watts,  25. 

162.  If  the  testator  aeclare,  by  his  last  will 
and  testament,  that  one  of  his  children  shall 
take  no  part  of  his  estate,  this  is  &  good  provision, 
under  the  statute  of  Missouri,  ibr  such  child,  and 
the  testator  shall  not  be  deemed  to  have  died 
intestate  as  to  such  child.  Block  v.  Block,  3 
Mis.  594. 

163.  Wherever,  from  the  will,  it  may  be  pre- 
sumed that  the  testator  intentionally  omitted  to 
give  a  legacy  or  devise  to  a  child,  or  grandchild 
whose  parents  are  dead,  the  cc  urt  in  Massachn- 
sette  will  not  interfere  to  givq  them  a  portion, 
the  statute  of  1783,  c.  24,  appl  /ing  only  to  cases 
where  they  are  omitted  throm-  h  mistake,  or  for- 
gotten.    Wilder  v.  Goes,  14  M  iss.  357. 

164.  A  child,  if  named  in  t'le  testator's  will, 
though  no  legacy  be  given  hiir ,  is  not  t.  ^titled  to 
a  distributive  share,  under  t.ie  Massachusetts 
statute  of  1783,  c.  24.  Cku^eh  v.  Crocker,  3 
Mass.  17. 

165.  A  codicil  to  a  will  will  stand,  even  if  in- 
consistent and  repugnant  to  a  clause  in  the  will. 
Flood  V.  Bowser,  1  N.  &  M.  3  1. 

166.  A  devise  of  lands  will  lot  pass  lands  ac- 
quired subsequently  to  the  exe  mtion  of  the  will, 
without  a  republication.  Jacrson  v.  Holloway, 
7  Johns.  394.  Jackson  v.  J^oUer,  9  ib.  312. 
Parker  v.  Cole,  2  J.  J.  Marsh.  )03. 

167.  Wills  of  personal  property  take  effect 
from  the  time  of  the  death  t>f  .  le  testator,  with- 
out regard  to  the  time  of  the  r  execution,  and 
must  be  executed  according  o  the  law  at  the 
time  of  such  death.  HousU  n  v.  Houston,  3 
M'Cord,  491.    In  re  EUock,  4  ib.  39. 

168.  If  a  testator  forgive  s  debt  by  his  will. 
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ihe  siseat  of  the  executor  is  neeesiaiy  before  the 
debt  is  eztinffuiflhed.  Ckeskirt  y.  Cheshire^  2 
DeT.  &B«t.254. 

169.  The  leffal  eonstmction  of  a  will  if  ez- 
clusively  a  auDJect  of  common-law  jurifldiction, 
and  is  not  cognizable  bj  the  supreme  judicial 
court  in  Maine,  when  sitting  as  the  supreme  court 
of  probate.     Small  v.  SmaUy  4  Greenl.  220. 

170.  A  child  bom  after  the  date  of  a  will,  and 
pretermitted,  is  entitled  to  the  same  share  that 
be  would  have  had,  if  there  had  been  no  will. 
Woodard  y.  SyilUr^  1  Dana,  179. 

171.  Where,  in  a  devise  of  land,  a  testator 
uses  any  words  of  perpetuity,  or  some  word  em- 
bracing the  interest  he  had  in  the  land,  as  well 
as  the  land  itself,  (as  the  word  *^  estate  "  for  ez-; 
ample,)  or  where  the  devisee  is  charged  with 
some  duty  connected  with  the  devise,  the  per- 
formance of  which  is  inconsistent  with  any  less 
estate,  an  estate  of  inheritance  will  pass.  Hall 
▼.  Goodwin,  2  N  &  M.  383. 


VII.  Construction  and  Operation  of  particular 

172.  Where  a  testator  **  authorized,  empow- 
ered, and  directed,**  his  ezecutors  to  sell  his 
land  for  the  benefit  of  his  heirs,  or  to  divide  and 
allot  it  among  them,  the  ezecutors  are  only  at- 
torneys to  sell,  and  the  fee  in  the  land  vests  in 
the  heirs  until  the  ezecutors  sell  or  divide  it. 
King  V.  Ferguson^  2  N.  &  M.  588. 

173.  A  testator,  by  his  will,  directed  his  ex- 
ecutors to  sell  his  land  and  to  distribute  the 
proceeds  according  to  the  directions  of  his  will 
and  codicil,  or  to  divide  the  same  equally  be- 
tween his  widow,  his  eight  children,  and  his 

,  grandson.  The  lands  descended  to  the  heirs  at 
law  of  the  testator,  who  held  a  right,  at  law,  to 
enter  upon  the  same  and  to  receive  the  profits,  and 
they  may  maintain  an  ejectment  for  the  same, 
until  a  sale  or  division  shall  be  made,  linden- 
berger  v.  MaUack,  4  Wash.  C.C.  278. 

174.  Where  a  will  directed  the  ezecutors  to 
sell  lands,  to  pay  Wacies,  and  distribute  the 
residue,  and  ezpressTy  disinherited  the  heir 
at  law,  and  declared  that  he  should  take  nothing 
as  heir,  held,  that  the  direction  to  the  ezecutors 
to  sell  conferred  merely  a  naked  power  without 
interest,  and  that,  until  this  power  was  ezecuted, 
the  fee  of  the  land,  and  the  right  to  receive  the 
profits,  was  in  the  heir  at  law.  Jackson  y.  Sehan- 
hsr,  7  Cow.  187. 

175.  Under  a  will  devising  «« to  testator's 
nephew,  J.  C,  and  his  four  children,  and  also  to 
W.  R.,  to  be  equally  divided  between  them  dur- 
ing their  natural  lives,  and  afterwards  to  revert 
to  the  male  heirs  in  a'  lineal  descent  of  testator's 
nephew,  whose  male  heirs  are  only  to  possess 
my  estate  in  tail,  and  their  male  issue  who  bear 
the  name  of  C.  forever : "  W.  R.  died  before, 
and  J.  C,  the  nephew,  after,  the  testator.  The 
plaintiff  was  eldest  son  and  the  heir  of  J.  C.  It 
was  held,  that  the  plaintiff  took  five  sixth  parts,  as 
tenant  in  tail  in  remainder,  and  one  sixth  part 
of  W.  R.,  by  way  of  ezecutory  devise,  and  upon 
the  events  which  had  taken  place  he  was  entitled 
to  three  sixths  immediately.  CartyU  v.  Cannon, 
3  Rawle,  489. 

176.  A  testator  devised  $6000  to  each  of  his 
children,  to  be  paid  to  them  as  they  arrived  at 
age,  or  were  married ;  the  residue  to  be  divided 
among  all  his  children  (naming  them)  when  the 
youngest  arrives  at  age,  to  them,  their  heirs, 
&o.  If  any  of  the  children  die  under  age,  the 
shares  of  such  are  to  be  divided  among  the  sur- 


rivors  and  their  representatives.  One  of  the 
children  died  a  minor,  unmarried  and  intestate. 
The  personal  estate  was  all  needed  to  pay  the 
testator's  debta  and  legacies  to  his  wife  and  chil- 
dren, and  the  residue  of  the  estate  was  real  prop* 
erty :  no  other  provision  was  made  for  the  sup- 
port of  the  minors.  It  was  held,  that  the  $6000 
vested  in  the  deceased  child  immediately  on  the 
death  of  the  testator,  and  his  administrator  was 
entitled  to  it,  with  interest  from  that  time. 
Magofin  T.  PaUon,  4  Rawle,  113. 

177.  Under  a  devise  to  A  and  B,  or  their  heirs 
B,  at  the  time  of  making  the  vdll,  was  dead, 
without  the  testator's  knowledge,  it  was  held, 
that  the  devise  to  B  had  lapsed,  and  the  testa- 
tor's heir  at  law  was  entitled  to  recoTer.  SUtan 
V.  Haust,  2  Rawle,  28. 

178.  The  residuary  clause  in  a  will  was  as  fol- 
lows :  **  The  rest  snd  residue  of  my  estate,  both 
real  and  personal,  to  be  equally  divided  between 
my  two  grandsons,  A  and  B,  and  delivered  to 
them  at  the  age  of  21  years.  But  should  they 
die,  leaving  no  lawful  issue,  in  that  case,  I  give 
and  bequeath  the  whole  of  my  estate,  both  real 
and  persona],  to  C  and  D,  to  be  equally  divided 
among  them."  It  was  held,  that  B,  '^ho,  with 
issue,  lived  to  the  age  of  21  years,  took  an  abso- 
lute estate,  and  that,  A  dying  under  age  and 
without  issue,  B  took  the  whole  estate.  Carr  v. 
Jeannerettf  2  M'Cord,  66.  Sed  contra  in  equity. 
See  Carr  v.  Gretn,  2  ib.  75. 

179.  Under  a  will  **  giving  and  bequeathing 
the  testator's  land  to  his  son  and  his  heirs  for- 
ever ;  and,  if  his  son  dies  without  issue,  then  to 
testator's  brother  J.,  and  heirs  forever ; "  it  was 
held,  that  the  heirs  of  the  testator's  brother  took 
the  estate,  under  the  act  of  North  Carolina, 
1784,  the  testator  having  received  the  estate 
by  descent.  Ballard  v  C^^n,  2  Law  Rep.  258. 
S.  P.  Trustees  v.  HaUtead,  ib.  406.  S.  P.  fit^ 
lard  V*.  Moore,  ib.  590. 

180.  A  testator,  having  children^  alive  at  the 
time  of  making  his  will,  and  having  provided  iat 
the  issue  of  his  deceased  children,  directe  the 
residue  of  his  estate  to  be  divided,  on  the  decease 
or  marriage  of  a  particular  daughter,  ''  among 
his  pr.esent  surviving  children  and  the  represent- 
atives of  those  then  deceased."  It  was  held, 
that  the  issue  of  those  deceased  at  the  time  of 
making  the  will  did  not  share  with  the  issue  of 
those  dead  only  at  the  happening  of  such  contin- 
gency.   Hough  V.  Hough,  4  Rawle,  363. 

181.  A  testator  bequeaths  legacies  to  the  two 
oldest  children  of  B.  One  of  the  oldest  at  the 
date  of  the  will  dies.  Afterwards,  he  confirms 
the  will.  The  two  oldest  of  B.,  at  the  testator's 
death,  take.    Miles  v.  Boyden,  3  Pick.  213. 

182.  Under  a  will,  the  testator,  besides  real 
estate,  left  all  his  furniture,  plate,  personal  prop- 
erty, debta  due,  &c.,  to  his  wife  ;  then  he  gave 
lands  in  trust  for  his  son  and  married  daughters. 
After  ezecuting  the  will,  he  acquired  other  real 
estate,  but  died,  leaving  debta  and  making  no 
codicil.  It  was  held,  that  the  bequest  to  bis  wife 
was  not  specific,  but  was  to  be  applied  to  paying 
the  testator's  debta,  before  the  after-acquired 
land  was  touched,  there  being  no  apparent  in- 
tention in  the  will  to  ezempt  her  share.  Samud 
Walker's  Estate,  3  Rawle,  229. 

183.  Under  a  devise  of  all  the  rest  of  a  testa- 
tor's real  property,  land  purchased  after  the  will 
is  made  does  not  pass  without  a  republication 
or  codicil.     Girard  v.  Mayor,  4  Rawle,  323. 

184.  Where  a  testator,  at  the  time  of  making 
his  will,  was  in  the  possession  of  lattds  under  a 
verbal  agreement  for  their  purchase,  his  kga. 
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title  to  which  he  afterward!  perfected  by  the  ac- 
ceptance of  a  deed,  it  was  held,  in  Ohio,  that 
the  lands  passed  by  a  devise  in  the  will  to  the 
devisee ;  and  that  the  subsequent  acceptance  of 
^  deed  was  not  a  revocation  of  such  devise. 
Smith  V.  Jones,  4  Ham.  115. 

185.  Under  a  direction  that  the  executors  sell 
the  testator's  real  and  personal  estate,  and  pay 
N.  H.,  her  heirs  and  assigns  forever,  yearly,  the 
interest  of  half  of  the  proceeds,  it  was  held, 
that  N.  H.  took  the  moiety.  Frame  v.  Fisher, 
15  S.  &.  R.  145. 

186.  A  testator,  after  certain  dispositions  of 
his  personal  estate,  ordered  his  real  estate  to  be 
divided  amongst  all  his  living  children,  each  to 
enjoy  the  part  he  has  cultivated,  &«.  It  was 
held,  the  children  each  took  a  fee  simple  in  the 
part  he  had  improved.  Frame  v.  Stewart,  5 
Watts,  433. 

187.  A  devise  was,  to  three,  of  the  use  of  a 
mill  during  their  natural  lives,  and  to  the  heirs 
of  the  longest  liver  of  them  in  fee.  It  was  held, 
that,  on  the  death  of  either,  his  part  descended 
to  his  heirs,  until  all  three  were  dead.  Bulkley 
v.  Bulklev,  1  Root,  78. 

188.  Where  a  testator  bequeathed  stock  in  a 
bank,  the  charter  of  which  was  to  expire  in  a 
few  years,  directing  that  it  should  stand  in  the 
name  of  the  executor  until  the  expiration  of  the 
charter,  and  he  should  pay  to  them  the  divi- 
dends, and  the  charter  was  renewed ;  it  was  held, 
that  the  daughters  were  entitled  to  have  the  stock 
transferred  to  them  upon  the  expiration  of  the 
first  charter.     BarreU  v.  fVriffht,  13  Pick.  45. 

189.  After  giving  pecuniary  legacies  to  his 
sisters,  a  testator  devised  as  follows :  **  I  give  to 
my  wife  Mary  all  the  rest  of  my  lands  and  tene- 
ments whatsoever,  whereof  I  shall  die  seized,  in 
possession,  reversion,  or  remainder,  provided 
that  she  has  no  lawful  issue.    Item,  I  give  to  my 

^wife  Mary,  whom  I  dso  make  my  sole  executrix, 
'all  and  singular  my  lands,  messuages,  atod  tene- 
ments, by  her  freely  to  be  possessed  and  en- 
joyed." After  revoking  all  former  wills,  he 
makes  A  B  executor  of  his  will,  to  take  and  see 
the  same  performed  '*  according  to  its  tnie  intent 
and  meaning,  and,  for  his  pains,'* —  leaving  the 
sentence  unfinished.  Held,  that  Mary,  the  wife, 
look  an  estate  for  life  only.  Page  v.  Wright,  4 
Wash.  C.  C.  194. 

190.  In  a  will  directing  debts  and  ftineral  ex- 
penses to  be  paid. by  executors,  then  giving  lega- 
cies, then  devising  the  rest  of  the  real  and  per- 
sonal estate  to  four  persons,  it  was  held,  that  the 
real  estate  should  contribute  to  pay  the  lega- 
cies, there  being  a  deficiency  of  personal  estate. 
TuektT  V.  Hassenclever,  3  Testes,  294. 

19t.  Under  a  will  giving  the  widow,  after  the 
payment  of  the  debts  and  specific  legacies,  one 
third  of  the  proceeds  after  selling  the  testator's 
personal  estate,  in  lieu  of  dower,  it  was  held, 
that  the  debts  were  to  be  first  paid  out  of  the 
personal  estate,  and  the  third  of  the  remainder 
went  to  the  widow.  Martin  v.  Fry,  17  8.  dt  R. 
426. 

1 99.  Where  a  testator  directed  his  property  to  be 
sold  for  the  payment  of  his  debts  and  to  educate 
his  minor  children ;  and  further  stated,  that  he 
had  advanced  money  to  his  son  for  the  purchase 
of  land,  and  given  his  bond  and  mortgage,  which 
was  to  be  paid,  Ac. ;  it  was  held,  Uiat  the  ex- 
ecutors might  sell  the  real  estate  free  of  the 
testator's  debts,  and  the  purchaser  need  not  see 
to  the  application  of  the  pnrchase  money.  Chrant 
y.  Hook,  13  S.  &  R.  259. 

193.  Where  a*  testator  orders  his  estate  to  be 


sold  by  his  executors,  and  the  money  to  be 
divided  among  his  children,  and  empowers  them 
to  let,  if  they  cannot  sell,  the  premises,  it  was 
held,  that  a  levy  and  sale  of  a  part  of  such 
premises,  under  a  judgment  against  one  of  the 
children,  passed  no  title.  Morrow  v.  Brenniger, 
2  Rawle,  185. 

194.  A  dies,  leaving  the  children  of  bis  de- 
ceased son,  B,  all  the  balance  that  remains  of 
the  proceeds  of  50  acres,  after  paying  certain 
debts  of  B :  it  was  held,  that  B  had  no  such 
interest  in  the  50  acres  as  could  be  attached  by 
his  creditors.  Morris  v.  Jameson,  2PennByl.  399. 

195.  Under  a  devise  of  the  rents,  issues,  and 
profits  of  land  to  testator's  son,  for  life,  not  sub- 
ject to  his  debts,  and,  at  his  death,  to  the  testator's 
heirs,  it  was  held,  that  the  land  could  not  be 
taken  in  execution  for  the  son's  debts.  Fisher 
V.  Taylor,  2  Rawle,  33. 

196.  Under  a  devise  of  a  **  barn,"  land  enough 
passes  to  complete  its  enjoyment,  and  no  more. 
Bennet  v.  BittUf  4  ib.  339. 

197.  If  a  child  be  named  in  the  will,  that  is 
sufficient  evidence  that  the  testator  had  not  for- 
gotten him.  Terry  v.  Foster,  1  Mass.  146.  So 
where  a  testator  gave  legacies  to  the  children  of 
his  child,  naming  him.  WHd  v.  Brewer,  2  Mass. 
570.  Church  V.  Crocker,  3  ib.  17.  So  where 
a  testator,  in  his  will,  named  the  husband  of  a 
deceased  daughter,  and  gave  a  legacy  to  one  of 
her  children,  that  was  held  sufficient  evidence 
that  the  other  children  of  the  daughter  were 
not  forgotten  by  him.  Wilder  v.  Ooss,  14  Mass. 
357. 

198.  Where  a  testator  gave  his  15  children  a 
right  to  choose  portions  of  his  landed  property, 
with  directions  to  the  executors  to  sell  the  land 
that  should  not  be  so  chosen,  if  one  child  exe- 
cutes a  release  of  his  claim  and  authorizes  the 
executors  to  sell,  such  instrument  is  a  bare  relin- 
quishment of  his  right  of  choice.  Hoke  v.  Leman, 
8  S.  &  R:  248.  Under  such  will,  though  there 
are  but  five  portions  of  the  farm,  each  son  i? 
entitled  to  a  choice,  provided  his  predecessors  do 
not  exhaust  it.  ib. 

199.  A  testator,  after  reciting  in  his  will,  which 
was  executed  in  Germany,  his  intention  to  de- 
part in  a  few  days  for  America,  devises,  in  the 
event  of  his  dying  unmarried  in  a  foreign  co'un- 
try,  a  small  cottage,  by  name,  to  G.,  whom  he 
constitutes  in  terms  his  **  sole  heiress,"  and,  after 
directing  the  payment  by  her  and  her  father  of  a 
sum  of  money,  bequeathed  as  a  legacy  to  others 
named  in  the  will,  devises  the  *'  turf  moor"  be- 
longing to  his  place  to  C.  *  The  testator  died 
in  Baltimore,  unmarried,  and  without'  issue, 
leaving  personal  property.  Held,  that,  upon  the 
true  construction  of  this  will,  G.  was  entitled  to 
the  whole  of  the  testator's  personal  est%te. 
Siemer  v.  Siemsr,  2  Gill  &  Johns.  100. 

200.  Where  the  testator  directed  the  portion 
of  A,  his  married  daughter,  to  be  put  at  interest; 
also,  the  portion  of  another  married  daughter,  B, 
to  be  put  at  interest ;  and  that  the  portion  of  A, 
on  her  decease,  should  come  to  B,  it  was  held, 
that,  on  A's  death,  such  portion  as  came  to  B 
should  likewise  be  placed  at  interest.  Wright  v. 
Brotherton,  2  Rawle,  133. 

201.  A  will,  after  directing  the  personal  estate 
to  be  sold,  and  the  real  estate  leased,  until  the 
rents,  with  the  proceeds  of  the  sale  of  the  pep 
sonal  property,  should  be  sufficient  to  pay  the 
aftemamed  legacies,  contained  the  following  pro- 
vision :  ^'  I  will  and  bequeath  to  my  sister  Isabel 
the  sum  of  $50  annually,  to  be  paid  out  of  the 
rents  of  the  place  and  the  proceeds  of  the  sale  of 
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my  penonal  property,  and  continiied  until  the 
following  BOXDS  are  paid."  The  will  then  gave 
several  leffaciea,  and  directed  that,  after  their 
payment,  Uie  real  estate  should  be  sold,  and  a 
distribution  made.  Held,  that  in  each  year  the 
$50  were  to  be- paid  to  Isabel  before  any  payment 
to  the  other  legatees.  Parks  r.  Perry^  2  ^lackf. 
74. 

a02.  Where  a  tesUtor  died  on  the  16th  Ma^, 
1814,  devising  a  house  and  garden  to  his  wife  for 
life,  and  $100  per  annum  in  lieu  of  dower,  and 
his  wife  died  22d  March,  1824,  it  was  held,  that 
the  rent  was  to  be  apportioned  up  to  the  time  of 
her  death.     Gheer  ▼.  Osbom,  17  S.  &  R.  171. 

203.  Where  a  father  directed  his  real  estate  to 
be  sold  to  pay  his  own  debts  and  the  debts  of  his 
son,  L.,  up  to  the  date  of  the  will,  his  wife  to  have 
the  balance  for  life,  ffiving  her  a  power  of  ap- 
pointment for  half  at  her  death,  the  other  half  to 
be  put  at  interest,  and  the  interest  paid  his  son 
L.  during  his  life,  and,  at  his  death,  L.  to  have 
the  disposal  of  principal  and  interest ;  the  widow 
died  without  a  will,  and  L.  survived  bis  father 
and  mother,  leaving  the  plaintiff  his  only  child, 
it  was  held,  that  L.  took,  as  next  of  kin,  abso- 
lutely, the  half  of  the  balance  left  by  the  widow 
at  her  death,  subject  to  his  debts.  As  to  the  other 
half,  it  descended  to  the  plaintiff,  not  subject  to 
L.'s  debts.     TTionuu  v.  Thomas,  1  Rawle,  112. 

204.  By  the  following  clause  in  a  will,  **  I  lend 
all  my  estate,  of  all  kinds,  to  my  wife  during  her 
natural  life  ;  and  I  give  all  the  said  estate,  to  be 
divided  equally  between  the  children  of  Thomas 
Prather,  deceased,  at  his  death,  unless  my  said 
wife  shall  order  it  to  the  contrary,'*  it  was  held, 
that  the  wife  had  the  absolute  power  of  disposal 
of  the  estate  in  fee,  and  that  it  was  only  in  case 
of  her  death  without  so  disposing  of  it  that  it 
would  go  to  Thomas  Prather's  children.  SiUard 
V.  Robinson,  3  Litt.  415. 

205.  H.  made  his  will,  by  which  he  devised 
his  house,  &c.,  to  his  wife,  and  a  comfortable 
maintenance  to  her  out  of  the  income  of  his  real 
estate,  so  long  as  she  remained  a  widow  ;  to  his 
two  sons,  £.  and  J.,  the  use  and  improvement  of 
all  his  real  estate,  except  their  mother's  mainten- 
ance during  her  natural  life ;  and  directed  that, 
after  her  decease,  all  his  real  estate  should  be 
sold ;  and  gave  to  his  two  sons,  £.  and  J.,  JC150 
each,  and  to  his  five  sons  all  the  rest  of  his  estate 
of  all  kinds,  to  be  equally  divided  between  them; 
and  appointed  L.,  £>,  and  his  son,  J.,  executors. 
L.  and  D.  alone  proved  the  will,  and  took  upon 
themselves  its  execution.  The  testator,  on  his 
death,  left  a  widow  and  five  sons,  and  the  chil- 
dren  of  a  deceased  daughter.  The  widow  having 
died,  J.  having  also  died,  without  issue,  and  £. 
and  another  son  having  died,  leaving  issue,  the 
executors  sold  the  real  estate.  Held,  that  the 
objects  of  the  testator  having  been,  to  a  great  ex- 
tent, defeated,  and  his  intention  in  giving  the 
power  frustrated,  the  power  itself  failed,  and  the 
sale  under  it  was  void  ;  that  the  power  bein^  in- 
operative, the  real  estate  descended  to  the  heirs 
at  law,  not  being  devised ;  and  that,  two  of  the 
sons  having  conveyed  all  their  interest  to  the 
grantee  of  the  executors,  their  conveyance  passed 
two  fifths  of  the  real  estate.  SharpsUen  v.  TUUm, 
3  Cow.  651. 

206.  A  will,  made  and  executed  jointly  by  hus- 
band and  wife,  devisinflr  estate  of  which  he  was 
sole  owner,  was,  on  his  death,  sustained  as  a 
valid  will  of  the  husband  alone.  Rogers,  JJppel- 
lant,  2  Fairf  303. 

207.  A  will,  executed  by  a  woman  after  mar- 
riage, bequeathing  *<  all  mv  estate,  real  and  per- 


sonal, meaning  all  the  estate  and  property  se- 
cured, Ac,  to  me,  &c.,  by  certain  articles  of 
agreement,"  (referring  to  the  marriage  contract,) 
was  held  to  be  a  valid  appointment  under  such 
contract,  the  intent  of  disposing  of  all  her  per- 
sonal estate  being  manifest,  the  term  *^  real  es- 
tate," although  inoperative,  because  there  was 
no  real  estate,  did  not  vitiate  the  appointment,  as 
far  as  it  was  pursuant  to  the  power.  J^ewbrnrf- 
port  Bank  v.  Stame,  13  Pick.  420. 

208.  Under  a  devise  to  the  testator *s  widow  of 
all  the  real  and  personal  estate,  to  do  as  she 
thinks  best  for  the  children,  and  in  case  she  mar- 
ries, then  she  is  to  have  a  child's  portion,  it  was 
held,  that  the  widow  took  during  her  widow- 
hood as  trustee  for  herself  and  children.  Walker 
V.  Q«W»  6  Watts,  87. 

209.  Where  a  husband,  by  will,  directed  that 
his  widow  shall  have  and  receive,  during  her 
life,  one  third  of  his  personal  property,  she  is  en- 
titled to  have  possession  of  the  goods,  without 
giving  security  to  those  to  whom  the  property  is 
to  go  afler  her  decease.  Weeks  v.  Weeks,  5  N. 
Ham  p.  326. 

210.  Where  a  testator  bequeathed  the  residue 
of  his  personal  estate  to  such  of  his  grandchil- 
dren as  should  be  living  at  his  decease,  in  equal 
portions,  it  was  held,  that  a  grandchild  bom  with- 
in nine  months  after  the  testator's  death  was  en- 
titled to  a  share  of  such  residue.  HaU  v.  £Kb»- 
eoek,  15  Pick.  255. 

211.  Where  a  testator  devised  a  portion  of  his 
estate  to  his  children  living  at  the  time  of  his 
death,  it  was  held,  that  a  child  en  venire  sa  mere 
could  not  take,  and  the  will  was  revoked  so  fu 
forth  by  the  act  of  1794.  M' Knight  v.  Read,  6 
Whart.  213. 

212.  Where  a  testator  gave  certain  estate  to 
his  *^  children,"  to  be  equally  divided  between 
them,  such  as  have  received  advancements  to  ac- 
count therefor,  and  amon^  them  naming  T.  as 
having,  "in  his  lifetime,'  received  a  specified 
amount,  it  was  held,  that  the  term  ^^  children  " 
included  his  grandson,  T.  D.,  the  son  of  T.  Sceii 
V.  Jfelson,  3  Port.  452. 

'  213.  Under  a  will,  a  tesUtor  left  '«two  thoo- 
sand  pounds  to  the  children  and  grandchildren  of 
his  brother  J.,  deceased,  excepting  M."  (who  was 
a  grandchild  of  J.)  **  and  her  children,  she  and 
they  not  needing  it,  to  be  equally  divided  among 
those  then  living,"  (i.  e.  at  the  death  of  testa- 
tor's widow,)  "  saving  that  his  cousin  S.  should 
have  two  shares  thereof."  It  was  held,  1st,  that 
the  ereatpgrandchildren  of  J.  took  equally  with 
children  and  grandchildren ;  2d,  that  aU  who 
were  alive  at  the  death  of  testator's  widow, 
whether  born  before  or  after  testator's  death, 
were  entitled  to  take.  Pemberton  v.  Parke,  5 
Binn.  601. 

2]  4.  Where  a  will  directed  that  the  interest  of 
certain  funds  should  be  applied  to  education  of 
certain  persons,  **  so  that  they  may  be  severally 
fitted  and  accomplished  in  some  useful  trade," 
the  court  decreed  that  a  liberal  provision  should 
be  made  for  such  a  purpose,  but  that  a  mechanic 
trade,  and  not  a  profession,  should  be  the  stand* 
ard.     Dandridge  v.  Washington,  2  Pet.  370. 

215.  Under  a  will,  the  testator,  after  giving 
legacies  of  bank  stock  and  money,  gave  his 
daughten  all  the  residue  of  his  worldly  sub- 
stance, enumerating  the  articles,  bedding,  china, 
&c.,  and  all  money  in  bank,  and  all  claims  and 
demands  that  he  might  have,  of  whatever  nature. 
It  was  held,  that  certain  other  bank  stook  did  no* 
pass  bythe  residuary  clause.  Ddamatmr's  Es- 
tate, I  Whart  362. 


WILLS. 


679 


216.  A  bequest  of  stock  conreys  a  right  to  all 
e  diridends  made  after  the  transfer  takes  effect, 

whether  earned  before  or  not.  Ktrig  r.  FoUett^ 
3  Verm.  385.  In  a  bequest  of  so  manv  "  shares 
of  stock,  beini^  all  testator's  interest  therein,  be 
the  same  more  or  less,"  it  is  not  by  force  of 
the  latter  clause  that  the  accruing  dividend 
passes,  t^. 

217.  By  the  words,  •*  I  make  myself  an  heir  to 
my  estate,  and  for  me  to  have  a  child's  part 
forever,'.*  it  was  held,  that  a  child's  portion  was 
intended  to  be  distributed  as  if  the  testator  had 
died  intestate.     Fort  v.  Fort,  1  Law  Rep.  493. 

218;  In  North  CaroKna,  the  bequest  of  per- 
sonal  property  "  to  B.  R.,  and  if  he  dies,  leaving 
no  heir  lawfully  begotten,  then  over,"  is  not  too 
remote  a  limitation,  but  is  good  as  an  executory 
devise.    Miller  v.  Williams,  2  Dev.  &  Bat.  500. 

219.  Where- A  made  a  will,  devising  real  es- 
tate to  B,  and  B  then  made  his  will,  and  died 
before  A,  leaving  several  children,  it  was  held, 
they  took  under  the  will  of  A,  not  of  B.  jyeto- 
bold  V.  Prichett,  2  Whart.  46. 

220.  Under  a  will  giving  the  testatOT*s  daugh- 
ters each  $4000  when  they  arrive  at  age,  to  be 
invested  in  stocks,  so  that  they  shall  receive  the 
interest,  and  appointing  C.  a  trustee  ;  one  of  the 
daughters  arrives  of  age,  marries,  and  dies;  it 
was  held,  that  the  husband  mfght  have  reduced 
the  fund  to  possession  during  her  life,  and,  since 
her  death,  her  administrators  were  entitled  to 
recover  it  of  the  trustee,  as  part  of  her  estate. 
Skinner  v.  Bradford,  1  Miles,  52. 

221.  A  will,  disposing  of  real  and  personal  es- 
tate, being  altered  as  to  the  personal  estate,  with- 
out the  forms  required  in  relation  to  real  estate, 
was  held  to  be  a  good  will  as  to  the  real  estate, 
and  the  alterations  to  govern  the  disposal  of  the 
personal  estate.     Greer  v.  M*Craekin,  Peck,  301. 

222.  By  will,  land  was  devised,  subject  to  the 
testator's  debts.  One  of  the  devisees  became  in- 
debted, and  all  the  land  of  the  testator  was  sold 
by  the  sheriff,  and  purchased  by  the  judgment 
creditor  of  this  devisee.  It  was  held,  that  the 
purchaser  took  the  share  of  this  devisee,  subject 
to  the  debts  of  the  devisor,  and  the  shares  of  the 
other  devisees  he  had  no  right  to.  Parr  v.  Bon- 
zer,  16  8.  &  R.  309. 

SE33.  The  heirs  under  the  Girard  will  are  not . 
bound  to  elect  between  the  after-acquired  real 
estate  and  the  legacies  ;  the  city  of  Philadelphia, 
therefore,  is  not  entitled  to  recover  the  real  estate 
previously  recovered  by  Davis  and  others.  Fhil- 
adelvkia  v.  Tyavie,  4  Whart.  490. 

2i4.  A  testator  commenced  his  will,  "and  as 
to  what  worldly  goods  it  hath  pleased  God  to 
give  me,  I  lea^e  and  bequeaAb  asfolloweth : "  In 
the  next  clause,  he  **  wills  and  desires  "  that  his 
wife  should  enjoy  all  his  land  during  her  life, 
and,  after  her  decease,  gives  and  bequeaths  to 
his  two  sons  all  his  land,  to  be  equally  divided 
between  them  ;  his  still,  likewise,  to  be  between 
them,  to  distil  for  their  own  use,  and  after  to  his 
eldest  son.  Held,  that  an  estate  in  fee  simple  in 
the  land  passed  to  the  younger  son.  Wyatt  v. 
Sadler,  1  Munf.  537. 

225.  A  testator  empowered  his  executors  to 
sell  his  real  estate,  and  directed  them  to  place 
the  purchase  money  at  interest,  and  pay  over  the 
interest  annually  to  his  wife.  On  the  decease  of 
-his  wife,  he  bequeathed  to  his  son  and  only  child 
all  the  principal  sums  of  money  and  securities  in 
the  hands  of  his  executors ;  atfd  appointed  his 
wife  and  two  others  executors,  one  of  whom  re- 
nounced r  and,  after  the  death  of  the  wife,  the 
survivor  sold.    Held,  that  the  object  of  the  tes- 


tator, in  creating  the  power,  was  to  make  pro- 
vision for  his  wife,  and  that  it  therefore  ceased 
at  her  death,  and  the  lands  descended  to  the 
heirs  at  law.    Jackson  v.  Janseti,  6  Johns.  73 

VIII.    Probate  and  Evidence. 
(a.)   fThat  constitutes  a  Ifill. 

226.  Sometimes  a  paper,  in  form  of  a  dted, 
found  among  the  papers  of  one  who  died  in  pos- 
session of  the  property  mentioned  in  it,  may  be 
considered  a  will.  Ingram  v.  Porter,  4  M'Cord, 
198. 

227.  It  is  the  animus  testandi  which  makes  an 
instrument  a  will.  Lyles  v.  Lyles,  2  N.  &  M. 
531. 

228.  Where  an  instrument,  not  apparently  on 
its  face  a  will,  or  originally  executed  as  such,  is 
decided  by  a  jury,  upon  sufficient  evidence,  not 
to  have  been  intended  as  a  will,  it  cannot  operate 
as  such.  ib. 

229.  No  precise  form  is  necessary  for  a  will  of 
personal  property,  but  the  intention  of  the  testa- 
tor must  appear  to  have  been  fixed  and  deter- 
mined. Brovm  v.  Shand,  1  M'Cord,  409*.  s.  P. 
M'Gee  v.  M*  Cants,  ib.  517. 

230.  A  written  instrument,  not  signed  nor  wit- 
nessed, and  incomplete  in  its  provisions,  is  no 
wil}.    Murry  v.  Murry,  6  Watts,  353. 

231.  A  paper  in  tlie  nature  of  a  will,  by  9,  feme 
covert^  disposinfl^  of  her  separate  personal  estate, 
ought  to  be  admitted  to  probate  in  the  proper 
court,  and  letters  of  administration  granted  to  the 
persons  named  in  the  paper  as  executors.  West 
V.  West,  3  Rand.  373. 

232.  By  the  term  "  ffive,"  in  a  deed,  and  a  pro- 
vision  that  it  is  to  take  effect  after  the  maker's 
death,  the  deed  has  all  the  properties  of  a  will. 
Singleton  v.  Bremar,  4  M'Cord,  12. 

^3.  An  instrument  under  seal,  promising  to 
pay  money  one  year  after  the  death  of  the  signer, 
in  consideration  of  services  tendered  him,  is  a 
bond,  not  a  will.    Shields  v.  Miffiin,  3  Teates,  389. 

234.  Under  a  power  given  by  a  father  to  his 
daughter  to  dispose  of  his  estate  '*by  any  wri- 
ting under  her  hand  and  seal,  executed  in  pres- 
ence of  two  or  more  credible  witnesses,"  it  was 
held  that  a  testamentary  writing  in  the  form  of  a 
letter,  signed,  but  not  sealed  nor  attested,  which 
she  afterwards  acknowledged  to  be  her  will,  and 
procured  a  codicil  relating  to  other  property  to 
be  written  on  a  separate  paper,  which  she  signed 
and  sealed,  and  then  acknowledged  both  papers 
at  the  same  time  before  three  witnesses,-  was  a 
sufficient  execution  of  the  power.  Porter  v. 
Turner,  3  S.  &  R.  108. 

235.  A  paper  in  the  form  of  a  trust  deed,  if  its 
provisions  are  of  a  testamentary  character,  to  take 
effect  only  on  the  death  of  the  party,  will,  it 
seems,  be  treated  as  a  will,  if  sufficiently  attested 
for  that  purpose.  Allison  v.  Allison,  4  Hawks. 
141. 

236.  A  memorandum  taken  in  writing  from  the 
mouth  of  the  testator,  for  the  purpose  of  drawing 
a  formal  will,  and  read  over  and  approved  by 
him,  may  be  proved  as  a  will,  though  there  be 
no  subscribing  witnesses,  nor  a  seal.  Rokrer  v. 
Stehman,  1  Watts,  442. 

237.  The  payee  of  a  note  wrote  upon  the  back 
of  it  as  follows :  "  If  I  am  not  living  at  the  time 
this  note  is  paid,  I  order  the  contents  to  be  paid 
to  A.  H.,"  which  indorsement  he  signed,  and 
died  before  the  note  was  paid.  It  was  held,  that 
the  indorsement  was  testamentary,  and  entitled 
to  probate  as  a  will.  Hunt  v.  Hunt,  4  N  Hamp. 
434. 
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238.  A  paper,  proved  to  have  been  vgned  by 
A  at  8  time  when  he  wu  about  to  leaye  the 
■tale,  Mtying,  **If  I  ahould  not  come  to  you 
a^in,  my  son  B  shall  pay,"  &c.,  was  not  ad- 
mitted  to  record  as  the  last  will  of  A,  it  appear- 
ingr  that  he  went  oat  of  the  state,  and  returned, 
and  lived  for  seyeral  weeks  thereafter.  Wagner 
.r.  McDonald,  2  Har.  A.  J.  346. 

239.  A  paper  purporting  to  be  the  last  will  and 
testament  or  A,  wholly  in  his  own  hand-writing, 
and  having  his  name  written  at  the  beginning, 
devising  and  bequeathing  both  real  and  personal 
estate  to  his  brothers,  nephews  and  nieces,  du:., 
leaving  blanks  for  their  names,  and  appointing 
by  name  his  two  brothers  and  a  nephew  his 
executors,  leaving  also  the  day,  month,  and  year, 
in  blank,  with  a  formal  seal  affixed,  and  having 
the  form  of  attestation  used  to  wills  devising  reu 
estate,  with  three  crosses  opposite  to  where  witr 
nesses  are  accustomed  to  si^  their  names,  was 
found  ailer  the  death  of  A  m  an  envelope,  hav- 
ing  written  on  its  top,  in  his  hand-writing,  words 
corresponding  with  the  concluding  words  of  a 
will,  and  which  appeared  to  be  part  of  a  draught 
from  which  the  will  was  copied,  deposited  in  a 
place  of  great  security,  where  there  were  none 
but  valuable  papers.  It  was  proved  that  A  had 
always  been  a  man  of  intelligence  and  well  ac- 
quainted with  the  form  of  making  wills,  and 
also  acquainted  with  the  names  of  his  brothers 
and  sisters,  his  nephews  and  nieces,  and  all 
his  family  connections ;  and  that  in  recent  con- 
versations he  had  said  that  he  was  prepared  with 
a  will,  and  had  made  it  a  point  always  to  have  a 
will  by  him.  Bank  stock  had  been  purchased  for 
him,  by  his  directions,  but  had  not  been  trans- 
ferred to  him,  and  was  not  mentioned  in  the  will, 
nor  was  there  anv  residuary  clause  therein,  by 
which  such  stock  would  pass.  Held,  by  the 
court  of  appeals  of  Maryland,  reversing  the  de- 
cree of  the  orphans'  court,  that  the  paper  could 
not  be  admitted  to  prpbate,  as  the  will  and  testa- 
ment of  A,  even  as  to  personal  estate.  TUgh- 
man  v.  Stuart^  4  Har.  d^  J.  156. 

240.  A  codicil,  in  the  hand-writing  of  the  tes- 
tator, found  with  his  will,  reciting  uie  changes 
and  alterations  he  intended  to  make  in  it  as  to 
his  personal  estate,  was  held  a  good  and  valid 
testamentary  disposition  of  such  estate,  though 
not  signed  bv  him,  or  attested  by  witnesses. 
Brovon  v.  TUaen,  5  ib.  371. 

241.  One  dies,  leaving  a  package  containing  a 
certificate  of  stock  and  bonds,  with  an  envelope 
indorsed,  "For  Rebecca  Hatton,"  and  another 
package  of  bonds  indorsed  **for  the  heirs  of 
George  Plumstead."  Rebecca  was  a  niece  of 
the  wnole  blood,  and  the  heirs  of  Greorge  were 
nephews  and  nieces  of  the  half  blood.  These 
packages  were  not  exhibited  by  the  deceased  in 
her  lifetime,  nor  delivered.  It  Was  held,  that  the 
indorsements  by  the  deceased  could  not  be  ad- 
mitted to  probate  as  a  will  of  the  deceased  in 
writing.    Plumstead*s  Appeal^  4  S.  d&  R.  545. 

242.  Parol  evidence  is  admissible  to  prove 
whether  or  not  an  unfinished  paper  was  intended 
as  a  will.  Witherspoon  v.  Wiikerspoon.  2  M'Cord, 
520. 

( b.)   Probate  generally. 

243.  Three  things  are  necessary  to  the  com- 

f»letion  of  the  probate  of  a  will,  in  South  Caro- 
ina;  proof  of  the  genuineness  of  the  will  by  the 
oath  of  the  executor,  his  acceptance  of  the  trust, 
and  the  sanction  or  grant  of  the  ordinary  allow- 
ing it.    In  re  Drayton^  4  M'Cord,  46. 

244.  A  will  may  be  proved  in  part  and  dis- 


proved in  part.    Laugkton  v.  AikvuA,  1  Pick.  536 
548.    Contra,  Starr  v.  Slarr^  2  Root,  303. 

245.  If  a  will  be  wholly  or  partially  cancelled 
or  destroyed  by  the  testator  while  of  unaonod 
mind,  probate  will  be  granted  of  it,  as  it  existed 
in  its  integral  state,  that  being  ascertained.  .^ 
person  v.  CottreU^  3  Port.  51 . 

246.  A  will  in  writing,  to  be  established,  must 
be  produced ;  verbal  declarations  as  to  its  con- 
tents are  inadmissible.  Clark  v.  Morton,  5 
Rawle,  235. 

247.  By  the  laws  of  Rhode  Island,  the  probate 
of  a  will  in  a  proper  probate  court  is  understood 
to  be  an  indispensable  j^reliminary  to  establish 
the  right  of  the  devisee,  and  then  his  title  relates 
back  to  the  death  of  the  devisor.  Wilkinson  v. 
Leland,  2  Pet.  655. 

248.  Probate  is  presumed  to  have  been  rightly 
made.     Breton  v.  Wood^  17  Mass.  68,  72. 

249.  The  probate  of  a  will  is  conclusive  with 
regard  to  lands  devised,  and  chatteb.  DwMin  v. 
CSadboum^  16  ib.  433. 

250.  A  will  devising  land  must  be  proved  and 
allowed  in  the  probate  court  before  it  can  be 
used  as  evidence  to  establish  the  title  of  any 
one  claiming  under  it.  Shumway  v.  HoUroek^ 
1  Pick.  114.  Laugkton  v.  Atkins,  I  ib.  535, 
549. 

251.  It  is  not  necessary,  in  Virginia,  that  a  will 
should  be  proved  in  a  court  of  probate  in  oeder 
to  give  it  validity  as  a  will  of  land.  BagieeU  v. 
EUTot,  2  Rand.  190. 

252.  Proof  that  the  testator  acknowledged  the 
mark  or  name  to  the  will  as  his  signature,  in  the 
presence  of  the  witnesses,  is  not  sufficient  proof 
of  the  actual  signing  of  the  will  in  their  presence, 
required  by  the  New  Jersey  statute  of  wills.  Den 
V.  MVion,  7  Halst.  70. 

253.  Neither  the  declarations  of  the  testator, 
the  witnesses,  nor  the  drauehtsman,  of  a  will,  are 
evidence  to  prove  such  will.  Collins  v.  EUiet,  1 
Har.  &  J.  1. 

254.  If  two  out  of  three  witnesses  prove  both 
a  will  and  the  sanity  of  the  testator,  the  declara- 
tions of  the  third,  whose  hand-writing  is  not 
proved,  and  who  is  out  of  the  state,  are  not  ad- 
missible to  impeach  the  testator's  sanity.  Foz  v. 
Evansy  3  Yeates,  506. 

255.  A  will  of  personal  property  may  be  good 
although  it  is  not  witnessed,  and  the  animus  tts- 
tandi  does  not  appear  on  its  face,  if  the  hand- 
writing of  the  testator  be  proved.  WkiU  v. 
Holmes^  1  M'Cord,  431. 

256.  Probate  may  be  ^ranted  of  a  copy  of  a 
will,  where  the  original  cannot  be  produced. 
Happy's  Will,  4  Bibb,  553. 

257.  A  will  being  lost  or  destroyed,  probate 
may  be  granted  upon  a  copy ;  also,  where  there  is 
no  copy,  the  contents  of  the  will  may  be  proven, 
and  tile  will  established,  by  the  subscribing  wifr> 
nesses  or  others  who  have  -read  it.  Grakam  v. 
O'Fallow,  3  Mis.  507. 

258.  In  Pennsylvania,  the  two  witnesses  to  a 
will  must  each  separately  depose  to  all  the  facts 
necessary  for  the   proof  of  the  will.     Hock  v 
Hock,  6  S.  d^  R.  47. 

259.  Any  person  interested  may  insist  on 
proof  by  all  the  three  subscribing  witnesses,  if 
they  can  be  called ;  otherwise,  the  court  will  take 
the  next  best  evidence.  Sears  v.  DiUingkawi, 
12  Mass.  358.     Chase  v.  Uneoln,  3  ib.  236. 

260.  Where  the  other  witnesses  to  a  will  are 
within  reach,  the  testimony  of  one  to  the  genu- 
ineness of  his  own  signature,  and  to  those  of  the 
other  witnesses  and  the  testator,  au't  to  the  sound- 
ness of  the  testator's  mind,  is  not  aafficienl  ts 
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eitobliih  tlie  will.    Jaekton  ▼.  Viekoryy  I  Wend. 
406. 

261.  Where  three  witneMei  are  required  to  the 
execution  of  a  will,  it  may  be  proved  by  two. 
Jackson  w.  Vandyke,  Coze,  29. 

262.  In  New  Jersey,  one  Bubscribingr  witness, 
testifying  expressly  to  the  fulfilment  of  every 
ceremony  required  by  statute,  is  sufficient  to 
prove  a  will.     Den  v.  Milton,  7  Halst.  70. 

263.  Two  witnesses  are  necessary  to  the  proof 
of  every  testamentary  writing,  in  Pennsylvania, 
whether  for  the  disposition  of  real  or  personal 
tstate.     Lewis  v.  Maris,  I  Dall.  276. 

264.  In  all  cases,  no  matter  where  the  will  is 
'nade  and  proved,  if  it  concern  land,  in  Pennsyl- 
j^ania,  it  must  be  proved  by  two  witnesses.  Hyl- 
^n  V.  Brown,  1  Wash.  C.  C.  298. 

265.  Proof  by  two  witnesses  of  the  testator's 
lignature  to  a  will  is,  prima  facie,  evidence  of  its 
•xecution.     Ifeigd  v.  Weigel,  5  Watts,  466. 

266.  In  Virginia,  two  witnesses  are  necessary 
4o  prove  a  wiU  of  chattels.  Redford  v.  Peggy,  6 
ftand.  316. 

267.  In  Kentucky,  a  will  legally  attested  by 
two  witnesses  may  be  proved  by  one.  Overall  v. 
Overall,  Litt.  Sel.  Cas.  501. 

268.  Though  the  Kentucky  statute  of  wills  re- 
quires two  subscribing  witnesses,  unless  wholly 
<vritten  by  the  testator,  a  will  may  be  admitted 
'jo  record  on  the  oath  of  one  ',  and,  if  so  admitted, 
\e  will  be  presumed  to  have  testified  to  every  fact 
necessary  to  legalize  the  record.  Lindsay  v. 
M'Cormack,  2  A.  K.  Marsh.  229. 

269.  By  the  Illinois  ordinance  of  1817,  but  two 
)f  the  subscribing  witnesses  to  a  will  are  required 

0  prove  it ;  and  a  will  attested  by  three,  one  of 
vhom  is  a  devisee  in  the  will,  is  valid.  Addess 
',  Seekrigkt,  Breese,  46. 

270.  If  a  will  be  once  executed  and  once  an 
existing  will,  unless  there  be  evidence  of  its  hav- 
ing been  cancelled  or  revoked  by  the  testator, 
the  law  presumes  its  continued  existence  at  his 
death.  And  though  the  will  cannot  be  found,  yet, 
upon  due  proof  of  diligent  search  for  it,  secondary 
evidence  of  its  contents  may  be  given.  Jackson 
V.  Betts,  9  Cow.  208. 

271.  The  declarations  of  a  deceased  witness  to 
a  will  are  not  evidence  of  his  signature,  but  his 
hand-writing  must  be  proved.    Collins  v.  Jficols, 

1  Uar.  A,  J.  399.  Where  all  the  witnesses  are 
dead,  the  hand- writing  of  the  testator,  and  of  all 
the  witnesses,  must  be  proved  before  the  will 
can  be  given  in  evidence ;  and  where  the  wit- 
nesses have  put  their  marks,  there  must  be  proof 
that  they  are  the  marks  of  the  witnesses,  ib. 

272.  One  witness  to  a  will,  lost  or  destroyed, 
is  enough  to  establish  the  due  execution  of  the 
will,  if  he  prove  that  he  saw  the  other  witness 
subscribe  it  in  the  testator's  presence.  Qraham 
Y.  O'FaUan,  3  Mis.  507. 

273.  Where  a  witness  to  a  lost  will  proved  its 
attestation  by  three  witnesses,  but  had  forgotten 
the  name  of  one,  having  no  doubt  that  he  was  a 
competent  wituess,  this  was  held  a  sufficient 
prima  facie  proof  of  the  due  execution  of  the 
will.  Dan  v.  Brown,  4  Cow.  483.  Jackson  v. 
Belts,  6  ib.  377. 

274.  Where  one  of  three  witnesses  proved  a 
will ;  the  second  wvm  a  devisee  and  could  not  be 
a  witness;  the  third  was  dead,  but  his  hand- 
writing could  not  be  proved ;  it  was  held,  that 
the  testator's  hano- writing  might  be  proved.  Mil' 
ler  V.  Carothers,  6  S.  &  R.  216. 

'  275.  The  witnesses  to  a  will  being  dead,  the 
will  may  be  established  by  proving  their  hand- 
writing.   Sampson  v.  Braidloy,  1  M'Cord,  74. 
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276.  The  North  Carolina  act  of  1789,  relating 
to  wilb,  is  satisfied  by  proving  the  hand- writing 
of  the  witnesses,  if  they  are  out  of  the  state  or 
lunatic.     Bethel  v.  Moore,  2  Dev.  &  Bat.  311. 

277.  Proof  of  the  hand- writing  of  one  of  the 
witnesses  to  a  will,  accompanied  with  proof  that 
all  three  witnesses  are  dead,  is  not  sufficient  proof 
that  the  will  was  duly  executed.  But  proof  of  the 
hand-writing  of  all  three  witnesses,  and  of  the 
testator,  would  be  enough  to  justify  the  jury  in 
finding  that  the  will  was  duly  executed.  Jackson 
V.  Luquere,  5  Cow.  221. 

278.  One  of  the  witnesses  to  a  will  proved  his 
own  signature,  and  that  of  another  witness,  who 
was  dead,  but  had  lost  all  recollection  of  the  facts 
and  circumstances  connected  with  the  execution 
of  the  will,  and  had  no  knowledge  of  the  testator. 
Held,  that  this  was  not  sufficient  proof  of  the 
execution  of  the  will ;  but  that  the  third  sub- 
scribing witness,  who  was  living  and  within  the 
jurisdiction  of  the  court,  ought  to  be  produced. 
Jackson  V.  La  Grange,  19  Johns.  386. 

279.  One  credible  witness  to  prove  the  hand- 
writing of  the  three  witnesses  to  a  will,  who  are 
dead  or  out  of  the  state,  is  sufficient  to  establish 
it.  Hopkins  v.  De  Gaffenreid,  2  Bay,  187.  But 
the  hand- writing  of  all  three  muift  be  proved. 
Hopkins  V.  Mbertson,  ib.  484. 

280.  The  hand- writing  of  a  witnes^i  to  a  will, 
who  is  out  of  the  jurisdiction  of  the  court,  may 
be  proved  as  if  he  were  dead.  EngUs  v.  Brmng" 
ton,  4  Teates,  345. 

281.  Where  the  personal  attendance  of  the 
three  subscribing  witnesses  cannot  be  enforced, 
proof  by  one  of  them  of  the  sanity  of  the  testa- 
tor, and  of  the  presence  of  the  oUier  witnesses, 
though  he  cannot  recollect  that  either  of  the 
others  attested  it  at  the  time,  is  sufficient;  the 
hand- writing  of  the  other  witnesses  being  estab- 
lished aliutfde.     Turner  v.  Turner,  1  Litt.  101. 

2B2.  B.  was  appointed  administrator  of  S. 
when  it  was  supposed  there  was  no  will,  but 
afterwards  a  will  was  found.  B.  had  never  seen 
S.  write,  but  had  acquired  a  knowledge  of  his 
hand-writing  firom  an  examination  of  his  papers 
after  his  death,  and  testified,  ftom  such  knowl- 
edge, that  the  will  was  wholly  in  S.'s  hand. 
Held,  that  this  was  competent  evidence  of  the 
hand-writing  in  a  court  of  probate.  Sharp  v. 
Sharp,  2  Leigh.  249. 

283.  An  executor  ma^  be  a  witness  to  prove  a 
will,  unless  he  takes  an  interest  under  it.  Den  v. 
Men,  1  Penn.  35. 

284.  Where  subscribing  witnesses  to  a  will 
cannot  be  produced,  or  where,  when  produced, 
they  deny  their  signatures  or  fail  to  prove  the 
execution  of  the  will,  circumstantial  evidence 
(of  which  description  proof  of  the  hand-vnriting 
of  the  witnesses  is  the  most  direct  and  usual) 
may  be  adduced  to  supply  this  deficiency.  Pear^ 
son  V.  Wightman,  1  Bep.  Con.  Ct.  336. 

285.  On  an  appeal  from  the  probate  of  a  will, 
issue  was  joined  on  the  allegation,  '*  that  there 
were  not  three  witnesses  to  the  will."  It  was 
held,  that  evidence  might  be  admitted  to  show, 
under  this  issue,  that'  one  of  the  supposed  wit- 
nesses  was  incompetent  by  reason  of  his  disbe- 
lief in  the  obligation  of  an  oath.  Curtiss  v. 
Strong-,  4  Day,  51. 

286.  An  issue  as  to  the  attestation  of  a  sub- 
scribing witness,  signing,  in  presence  of  the  testa- 
tor, under  the  Massachusetts  statute  of  1783,  c. 
46,  includes  the  i^t  of  the  testator's  signing 
and  publishing  the  will.  Amory  v.  Fellowes,  5 
Mass.  219. 

987.  The  devisee  of  real  estate  is  a  credible 
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witnsM  to  the  will,  under  tne  Maryland  ttatute 
of  frauds,  if  he  reliaaea  his  interest.  Shaffer  ▼. 
Corb€tt,  3  Har.  db  M'Hen.  513. 

288.  A  devisee  v  ho  haa  witnessed  a  will  is  a 
good  witness  to  prove  such  will  on  a  feigned 
issue,  if,  before  thcf  trial,  she  and  her  husband 
transfer  their  inter  st,  and  the  husband  receive 
a  release  of  all  sictions  from  the  transferee. 
Kerns  v.  Soxman,    6  S.  dk  R.  315. 

289.  Where  all  t'  .e  witnesses  to  a  will  are  lega- 
tees, none  of  them  can  be  permitted  to  prove  it; 
but  if  one  of  them  r  lease  his  interest,  he  is  then  a 
competent  witness  Dickson  v.  Bates,  2  Bav,  448. 
See  also,  M'llroy  v.  M'llroy,  1  Rawie,  4^. 

290.  A  mortgaged  lands  to  B  and  C,  to  secure 
distinct  debts  due  to  them  respectively.  C  after- 
wards made  his  will,  attested  by  three  subscri- 
bing witnesses,  of  whom  B  was  one,  and  thereby 
devised  to  A  the  debt  due  from  him ;  the  land 
mortgaged  being  Hufficient  to  pay  both  debts. 
Held,  that  B  was  an  incompetent  witness  to  the 
will  by  the  common  law,  but  that  his  interest  was 
removed  by  the  Connecticut  statute,  tit.  Estates, 
c.  1,  §  3.     Clark  v  Haskins,  6  Conn.  106. 

291.  The  wile  of  an  executor  of  a  will  is  a 
good  witness  to  prove  the  will.  HawUy  ▼. 
Broten,  1  R<K.t,  494. 

292.  If  e'  cher  a  husband  or  wife  is  a  witness 
to  a  will,  '^ntaining  a  le^acjr  to  either,  or  a  de- 
vise, such  legacy  or  devise  is  void,  and  the  de- 
visee or  legatee  becomes  a  competent  witness. 
Jackson  V.  Woods,  1  Johns.  Cas.  163.  Jackson 
V.  Durland^2  ib.  314. 

293.  The  inhabitants  of  an  incorporated  society, 
to  whom  property  is  devised  for  the  support  of 
a  school,  are  competent  witnesses  to  attest  a  will. 
ComtoeU  v.  Isham,  1  Day,  35.  So  of  towns  and 
corporations,  under  the  New  Hampshire  statute 
of  1789.    Eustis  v.  Parker,  1  N.  Hamp.  273. 

294.  The  9th  section  of  the  Kentucky  sUtute 
of  1797,  respecting  bequests  to  subscribing  wit- 
nesses to  a  will,  does  not  apply  to  those  who 
have  no  bequest  in  the  will,  but  are  yet  inter- 
ested in  proving  it.     GiU^s  Will,  2  Dana,  447. 

295.  The  judge  of  probate  is  a  good  witness 
to  a  will.  M'Lean  v.  BartMn,  1  Root,  462. 
Ford's  case,  2  ib.  232. 

296.  Where  a  will  was  proved  in  Virginia, 
before  the  separation  of  Kentucky  from  her,  it 
may  be  admitted  in  evidence,  in  Kentucky,  with- 
out further  probate.  Morgan  v.  Gaines,  3  A.  K. 
Marsh.  613. 

297.  Where  the  heirs  at  law  were  under  the 
age  of  13  years  when  a  will  was  proved,  and  the 
executor  named  in  the  will  was  made  residuary 
legatee  and  testamentary  guardian  of  the  heirs, 
it  was  held,  that  a  probate  of  the  will,  made 
before  any  other  guardian  of  the  heirs  was 
appointed,  could  not  have  the  effect  of  a  probate 
in  solemn  form.  Jfoycs  v.  Barber,  4  N.  Hamp. 
406.  Such  heirs  have  therefore  a  right,  by  the 
common  law,  to  have  the  probate  of  the  will  re- 
examined at  any  time  within  30  years  next  after 
such  probate,  to. 

296.  A  will  made  in  another  state,  and  not  ex- 
ecuted according  to  the  laws  of  South  Carolina, 
cannot  be  permitted  to  probate,  in  South  Caro- 
lina. Oatue  V.  OoMse,  4  if 'Cord,  382.  Otherwise 
in  Maine.    Crofion  v.  Rsley,  4  Greenl.  134. 

299.  It  is  no  objection  to  the  proof  of  a  will,  in 
Virginia,  devising  land  in  that  stote,  that  it  had 
been  declared  void  in  the  state  where  the  testa- 
tor resided.    Rice  v.  Jones,  4  Call,  89. 

300.  In  South  Carolina,  an  ordinary  has  the 
power  to  revoke  the  probate  of  a  will  allowed  by 
lus  predecessor.   Br^non  v.  6t6«oi»|  1 N.  db  M.  326. 


301.  Where  the  judges  of  the  court  of  commoa 
pleas  are  so  interested  that  a  quorum  cannot  mt 
to  take  the  proof  of  a  will,  the  case  cannot  be 
certihed  to  the  supreme  court  to  take  such  proof 
Hunter's  fVUl,  6  Ham.  499. 

302.  A  judge  of  probate  may,  ez  ofido,  or  tt 
the  instance  of  any  person  interested  in  a  will, 
cause  it  to  be  exhibited  for  probate.  Steibins  v. 
Latkrop,  4  Pick.  33.  Whoever  has  a  right  to 
offer  a  will  in  evidence,  or  to  make  title  under  it, 
may  insist  on  having  it  proved ;  as  a  creditor,  or 
a  creditor  of  a  devisee,  if  the  renunciation  of  the 
devisee  be  not  recorded,  ib. 

303.  In  the  proof  of  a  will,  a  written  petition 
to  take  the  proof  is  not  necessary.  Affidavits  of 
the  interest  of  the  parties,  and  of  service  of  notice 
on  them,  are  received.  Matter  of  Lawrence,  3 
Wend.  297. 

304.  Where  an  instrument,  offered  for  probate 
as  a  will,  was,  afler  a  general  notice  in  the  usual 
manner  to  all  persons  interested,  disallowed,  at 
the  instance  of  an  executor  and  devisee  in  a 
former  will,  it  was  held,  that  the  heir  at  law  was 
bound  by  such  decree.  Laugkton  v.  Atkins,  1 
Pick.  535. 

305.  On  appeal  from  a  decree  of  the  probate 
court  allowing  a  will,  the  supreme  court  may 
allow  a  codicil  not  offered  below.  Clark  v. 
WHght,  3  ib.  67. 

3ft.  In  South  Carolina,  a  judgment  of  an  ordi- 
nary, according  to  the  common  rorm,  upon  a  will, 
cannot,  afler  ^  years,  be  controverted  by  a  peti- 
tion to  prove  the  will  in  solemn  form.  Davis  v. 
Port,  Const.  Rep.  505. 

307.  Motion  to  prove  a  will  takes  |>reference 
of  other  non-enumerated  business.  ^Jtnonynums, 
1  Cow.  74. 

308.  In  Maryland,  probate  that  the  will  '^  was 
in  common  form  proved,"  was  held  good.  Car- 
roll V.  Lletoetlen,  1  Har.  &  M'Hen.  162. 

309.  A  will  may  be  proved  in  the  probate 
court,  though  more  than  20  years  have  elapsed 
since  the  testator's  death,  in  order  to  establish 
title  to  real  estate.  Shumtoay  v.  Holbroot,  I 
Pick.  114. 

310.  It  is  no  objection  to  the  probate  of  a  will, 
that  the  testator  had  attempted  to  entail  his 
estate  beyond  what  the  law  would  allow.  HaW' 
ley  V.  Brown,  1  Root,  494. 

311.  The  Kentucky  act,  pointing  out  the  mode 
in  which  a  dedimus  may  issue  to  take  the  proof 
of  a  will,  does  not  compel  the  parties  to  resort  to 
it,  but  other  legal  evidence  may  be  adduced. 
Turner  v.  Tamer,  1  Litt  101. 

312.  The  New  Hampshire  statute  of  June  22, 
1814,  relating  to  the  probate  of  wills  in  solemn 
form,  did  not  abrogate  the  common  law  on  that 
subject,  but  was  merely  a  statute  of  limitations ; 
and  that  statute  still  remains  in  force  with  re- 
spect to  all  wills  proved  before  the  let  of 
January,  1823.  Jfoyes  v.  Barber,  4  N.  Hamp. 
406. 

313.  Probate  and  letters  testamentary,  issued 
in  South  Carolina,  authorixe  executors  to  sue  in 
North  Carolina.  Stqfkens  v.  Smart,  1  Law  Rep. 
471. 

314.  A  testamentary  declaration  of  the  captain 
of  the  vessel,  not  under  seal,  taken  at  Chargres. 
on  the  Spanish  Main,  by  the  governor  pro  Cem.« 
who  is  also  a  judge,  autnorized  to  take  such  de 
clarations,  (there  being  no  notary,)  and  proved 
to  be  an  original  paper  in  the  usual  form,  there 
being  no  seal  at  Chargres,  was  admitted  in  evi- 
dence. Blagg  V.  Pkaniz  ins.  Co,  3  Wash.  C 
C.  5. 

315.  A  will,  disposing  of  both  teal  and  pe^ 
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■onal  estate,  web  admitted  to  probate  in  general 
terma,  though  it  was  not  duly  executed  as  to  the 
real  estate,  and  the  probate  was  never  contested. 
Held,  that,  after  the  lapse  of  38  years,  it  must  be 
regarded  as  a  complete  will  of  lands.  Vaughan 
r.  Green,  1  Leigh.  287. 

316.  The  irregularity  of  proceedings  before  a 
surrogate,  on  a  petition  for  the  side  of  real 
estate,  cannot  be  shown  in  a  collateral  action, 
but  must  be  corrected  on  appeal.  Jackson  y. 
Robinaon^  4  Wend.  436. 

317.  There  is  no  exception  in  ftivor  of  minors, 
to  allow  a  will,  proved  or  rejected  in  the  usual 
form,  to  be  contested  after  a  lapse  of  30  years. 
Davis  V.  Port,  Const.  Rep.  505. 

318.  Proof  by  a  subscribing  witness,  that  he, 
with  two  others,  saw,  executed,  and  witnessed,  a 
will  of  land,  which  he  had  seen  in  the  surro- 
gate's office,  and  which  was  proved  to  be  the 
one  produced  at  the  trial,  though  the  witness 
was  too  dim  of  siffht  to  see  it  at'  the  trial  —  held 
sufficient  proof  of  the  will.  Jackson  v.  Thomp- 
son^ 6  Cow.  178. 

319.  The  testimony  of  a  witness  proving  that, 
on  search  made  in  a  surrogate's  office  for  a  will, 
which  should  have  been  deposited  there,  such 
will  could  not  be  found,  is  equivalent  to  the  testi- 
mony of  the  surrogate  himself,  although  the 
witness  is  not  a  clerk  in  the  office,  the  search 
being  made  under  the  direction  of  the  surrogate. 
Jackson  V.  Russell^  4  Wend.  543.  After  such 
preliminary  proof,  an  exemplification  of  the  will 
trom  the  surrogate's  office  is  competent  evidence. 
ib. 

320.  That  a  will  is  written  in  a  hand-writing 
dissimilar  to  the  testator's  usual  hand,  is  not  a 
sufficient  cause  for  rejecting  it,  if  there  are  other 
circumstances  conducing  to  show  that  it  was 
actually  written  by  him.  Hannah  v.  Peake,  2 
A.  K.  Marsh.  133. 

321.  Where  the  copy  of  a  will,  originally 
proved  and  allowed  in  another  state,  was  filed 
and  recorded  in  the  probate  court  in  Massachu- 
setts, after  notice,  according  to  the  statute  of 
1785,  the  heir  was  held  bound  as  in  case  of  an 
original  probate  here.  Dublin  v.  Chadboum,  16 
Mass.  433.  QtMsrs,  if  it  could  be  filed  and  re- 
corded, if  the  attesting  witnesses  were  inhabitants 
of  a  town  to  which  lands  were  given,  and  the 
objection  were  taken,  ib. 

3^.  By  the  laws  of  Pennsylvania,  the  register 
of  wills  is  authorized  to  take  the  probate  of  wills, 
copies  of  which,  with  the  wills  under  his  seal,  are 
declared  to  be  matters  of  record  and  good  evi- 
dence. This  authority  extends  to  republished 
wills  and  codicils,  which,  in  reference  to  after- 
acqnired  lands,  ^e  as  new  wills.  Musser  v.  Cur- 
ry, 3  Wash.  C.  C.  481. 

323.  A  probate  of  a  will,  proved  before  the  sur- 
rogate of  New  York,  in  1779,  after  the  adoption 
of  the  constitution,  but  whilst  the  city  of  New 
York  was  in  the  possession  of  the  enemy,  and  the 
probate  of  which  was  granted  by  the  deputy  of  the 
British  governor,  according  to  the  practice  under 
the  colonial  government,  is  valid,  being  confirmed 
b^  the  act  of  New  York  of  May  10th,  1784,  pro- 
vided the  same  be  recorded  in  the  office  of  the  judge 
of  probate ;  and  the  judge  of  the  court  of  probates 
being  required,  by  the  act  of  March  30th,  1799,  to 
deliver  to  the  surrogate  of  New  York  all  papers, 
records,  Soc.,  appertaining  to  the  coiirt  of  probates, 
on  the  1st  of  May,  1787,  except  in  certain  particu- 
lar cases,  and  the  custody  of  the  record  of  the 
will  in  question  belonging  to  the  surrogate  of  the 
city  of  New  York,  by  the  last-mentioned  act ;  it 
was  held,  in  an  action  of  ejectment,  that  an  ex- 


emplification of  the  record  of  such  will,  given  by 
such  surrogate,  accompanied  with  his  certificate 
that  the  original  will  could  not  be  found  in  his 
office,  was  sufficient  evidence  of  such  will  under 
the  act  concerning  wills.  (1  N.R.  L.  368.)  Jack' 
son  V.  fFalsh,  14  Johns.  407. 

(c.)     Evidence  generally, 

324.  Where  a  will  is  shown  to  be  lost,  the  next 
best  evidence  of  its  contents,  as  in  the  case  of  a 
deed,  is  admissible.  Reeves  v.  Reeves,  2  Rep. 
Con.  Ct.  334. 

325.  Where  a  will  introduced  in  evidence  was 
made  144  years  before,  it  was  held,  that  the  jury, 
from  the  length  of  time  elapsed,  ought  to  pre- 
sume that  it  was  duly  executed  and  proved. 
UaU  V.  Qittings,  2  Har.  <&  J.  112. 

326.  On  a  trial  of  the  validity  of  a  will,  the 
will  should  be  read  to  a  jury.  Cowden  v.  Rey- 
nolds, 12  S.  &,  R.  281. 

327.  The  jury  may  find  that  a  will  was  sub- 
scribed in  the  presence  of  the  testator,  though 
the  fact  is  not  so  stated.  Jackson  v.  Christman, 
4  Wend.  277. 

328.  Where  one  had  drawn  several  wills,  but 
had  not  formally  executed  them,  and  left  one 
without  oompleUng  the  date,  it  is  for  a  jury  to 
determine  which  was  the  last  will.  Denton  v. 
English,  2  Rep.  Con.  Ct.  391. 

£29.  A  jury  may  find  genuine  a  will  33  years 
old,  which  had  been  proved  before  the  ordinary, 
the  hand- writings  of  the  testator  and  of  the  wit« 
nesses  being  proved.  King  v.  Ferguson,  2  N. 
&M.  588. 

330.  Whether  a  will  is  authenticated  by  the 
requisite  number  of  witnesses,  is  a  question  for 
the  court ;  the  sanity  of  the  testator  and  ques- 
tions of  fraud  are  for  the  jury.  Lewis  v.  Lewis, 
6  S.  dt  R.  489. 

331.  On  the  trial  of  a  testator's  capacity  to 
make  a  will,  the  evidence  of  other  witnesses  than 
those  who  attested  the  will  la  admissible  when 
they  state  facts  as  the  grounds  of  their  opinions. 
Rambler  v.  Tryon,  7  ib.  90.  ^  here  witnesses,  in 
such  a  case,  gave  their  opinio  1  of  the  testator's 
understanding,  founded  on  fiios  known  to  them, 
thev  cannot  be  asked,  on  a  ^'.ross-examination, 
their  opinion  of  the  testator  9  ability  to  make 
a  will,  provided  another  sttte  of  facts  were 
proved,  ib, 

332.  The  declarations  of  th*  testator,  on  a  trial 
of  his  capacity  to  make  a  wil,  as  to  the  impor- 
tunity of  his  wife  and  fathei  in-law  to  procure 
the  will,  are  admissible,  ib. 

333.  On  an  issue  ofdevisavi  vel  non,  a  witness 
may  be  asked  whether,  from  lis  actual  knowl- 
edge, he  considered  the  test:  u>r  fit  to  make  a 
will.     Wogan  v.  SmaU,  11  ib.    41. 

334.  In  Pennsylvania,  the  certificate  of  the 
register  of  wills  is  jtrimafaei  evidence  of  such 
will,  though  the  probate  is  not  set  out.  Logan  v. 
Watt,  5  ib.  212. 

335.  Evidence  contradictinc  that  of  the  attests 
iuff  witnesses  to  a  will  may  t^e  received  to  in- 
validate the  will.    Spencer  v.  Hoore,  4  Call,  423. 

336.  An  inference  in  favor  c  f  the  validity  of  a 
will,  drawn  ftom  the  fiust  that  it  resembles  a  for- 
mer will  executed  by  the  testator  when  of  dis- 
posing mind,  is  more  than  re  >utted  by  the  fact 
that  it  resembles  still  more  a  p  tper  purporting  to 
be  a  will,  signed  by  the  test.ttor  when  not  ol 
disposing  mind.     Carrico  v.  JV  a/,  1  Dana,  163. 

S37.  A  witness  testified  th^t  she  was  called 
upon  to  witness  the  execution  of  a  will ;  that  the 
testator  signed  it  in  the  presence  of  herself,  her 
husband,  and  a  third  person ;  that  she  and  her 
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hasVand  witnessed  it,  but  that  she  did  not  recol- 
lect  that  the  other  person  signed  his  name  as 
witness.  Held,  in  the  case  of  a  lost  will,  36 
yean  old,  that  the  evidence  was  competent  for 
the  jurj,  and  would  authorize  them  in  finding  its 
due  execution.  Fetherly  t.  Waggoner,  11  Wend. 
599. 

338.  Declarations  adverse  to  a  will,  and  bearing 
upon,  or  tending  to  prove,  certain  issues  framed 
by  the  court  upon  a  caveat  to  a  will,  made  by  the 
executor  of  the  will,  who  was  also  defendant 
on  the^ecord,  and  the  contingent  devisee,  rep- 
resenting every  interest  under  the  will,  are  com- 
petent evidence  to  go  to  the  jury.  Davis  v.  Col' 
vert,  5  Gill  &  Johns.  269.  .  So,  also,  any  other 
facts,  which  tend  to  prove  the  fact  in  issue,  may 
be  given  in  evidence.  As,  where  the  nature  of 
the  case  makes  an  inquiry  into  the  paternity  of 
children,  described  in  the  will  as  the  children 
of  tlie  testator,  necessary,  the  fraud  in  the  will 
bein^  alleged  to  consist  in  inducing  the  testator 
to  believe  that  such  children  were  his  own,  when 
they  were  not,  and  so  directing  his  bounty  to 
them,  that  fact  may  be  inquired  into.  ib.  So, 
also,  the  capacity  of^  devisees  named  in  a  will  to 
take  the  propertv  devised,  and  the  character  and 
consequences  of  devises  over  in  case  of  the  in- 
capacity of  the  devisees  first  named  to  take,  may 
become  material  for  the  consideration  of  the 
jury.  i6. 

&9.  Where  the  witnesses  to  a  will  were  all 
dead,  and  one  of  them  had  signed  the  initials  of 
his  name,  as  his  mark,  and  the  testator  had  also 
signed  his  mark,  and  the  hand-writing  of  two 
witnesses  was  proved ;  and  a  witness  at  the  trial, 
in  1807,  swore  that  he  had  seen  the  other  witness 
make  his  mark,  in  the  year  1760,  to  a  paper  in  his 
possession ;  and  that,  from  a  comparison  of  the 
two  marks,  and  from  the  peculiar  manner  in 
which  one  of  the  initials  was  made,  he  believed 
the  mark  affixed  to  the  will  was  made  by  the 
witness  to  it ;  held,  that  this  was  sufficient  evi- 
dence of  the  execution  of  the  will  to  permit  it  to 
be  read  to  the  jury  when  accompanied  with  a 
possession  by  the  devisees  under  the  will,  and 
of  the  declarations  of  one  of  the  other  witnesses, 
in  his  lifetime,  as  to  the  due  attestation  by  all  the 
witnesses.    Jackson  v.  Van  Dusen,  5  Johns.  144. 

340.  To  entitle  a  will  to  be  read  to  the  jury, 
both  witnesses  must  testify  as  to  all  that  the  law 
requires.    Mullen  v.  M  'JKs/vy,  5  WatU,  399. 

341.  A  devisee  who  has  released  his  interest  is 
a  competent  witness  for  the  trustee  appointed  by 
the  will.     Cook  v.  Grant,  16  S.  &,  R.  198. 

342.  An  executor  who  has  accepted  the  trust, 
and  acted  under  the  will,  but  derives  no  bene- 
ficial interest  under  it,  is  a  competent  witness  to 
establish  it;  his  remuneration  for  his  services 
and  expenses  not  depending  upon  the  establish- 
ment of  the  will.  Cotnstock  v.  Uadlyme,  8  Conn. 
254. 

343.  As  to  what  evidence  is  sufficient  to  sus- 
tain a  will  of  real  estate.  Vide  Smith  v.  Jones, 
6  Rand.  33. 

344.  The  oironmstances  of  the  execution  of  a 
will  may  be  proved,  at  a  trial  at  common  law,  by 
one  of  the  witnesses  thereto.  Howell  v.  House, 
2  Rep.  Con.  Ct.  80. 

345.  The  record  of  a  will  is  only  prima  facie 
evidence  of  its  authenticity,  and  the  will  may  be 
impeached.  Jackson  v.  Rumsey,  3  Johns.  Cas. 
234. 

(d.)   Evidence  to  control  and  explain. 

346.  Parol  proof  of  the  intention  of  the  testa- 
tor may  be  resorted  to,  not  to  give  a  oonstmotion 


to  the  language  of  the  will,  but  to  prove  cireaiii- 
stances  whereon  to  found  inferences  or  preMimp- 
tions.     Williams  v.  Crary,  4  Wend.  443. 

347.  Parol  evidence  is  admissible  as  to  facts 
known  to  the  testator  which  may  reasonably  be 
presumed  to  have  influenced  him  in  the  disposi- 
tion of  his  property.  Ellis  v.  Essez  Merrimach 
Bridge,  2  Pick.  243.  Braman  v.  StiUs,  ib 
460. 

348.  Where  the  existence,  due  execotioo,  and 
loss,  of  a  will  are  proved,  its  contents  may  be 
shown  by  parol ,  and  the  proof  of  loss,  being  ad- 
dressed to  the  court,  need  not  be  as  strict  and 
technical  as  when  submitted  to  a  jury.  Fether- 
ly V.  Waggoner,  11  Wend.  599. 

349.  Where  the  words  of  a  will  are  susceptible 
of  reference  to  two  objects,  as  to  a  freehold  in 
lands,  or  rents  which  had  previously  accrued, 
parol  evidence  may  be  admitted  to  show  to  which 
they  apply.  Elsworth  v.  Buekmyer,  1  N.  &  M 
431. 

350.  Parol  evidence  may  explain  a  latent  am- 
biguity produced  by  parol  proof.      Doe  v.  Roe,  1 
Wend.  541.     Tudor  v.  TerreU,  2  Dana,  47.     fiot 
not  where  there  is  no  ambiguity.     Betkea  r.  Be 
thea,  1  Hill,  8.  C.  64. 

351.  Parol  evidence  is  admissible  to  explain  a 
latent  ambiguity  of  a  will,  or  in  case  of  fraud 
or  mistake ;  but  not  to  show  that  a  scrivener  in- 
serted words  of  whose  meaning  he  was  ignoiant, 
in  order  to  vary  the  effisct  of  a  will.  Jddings  v. 
Iddings,  7  S.  ^  R.  111.  But  if  he  state  that  he 
was  fbrnished  with  instructions,  he  may  be 
asked  what  the  instructions  were   ih. 

352.  Parol  evidence  is  admissible  to  show  that  a 
will  was  eiecuted  under  duress  of  the  testator; 
but  evidence  of  the  declaratio;is  of  the  testator 
is  not  admissible  to  show  the  duress.  Jackson 
V.  Knijfen,  2  Johns.  31. 

353.  In  case  of  latent  ambiguity  in  m  will, 
declarations  of  the  testator  before  and  after  its 
execution  may  be  introduced  explaining  it. 
Vemor  v.  Henry,  3  Watts,  385. 

354.  The  previous  declarations  of  a  testator,  of 
his  intentions  as  to  the  disposal  of  his  property, 
are  admissible  in  evidence,  to  show  the  capacity 
and  soundness  of  the  testator's  mind  at  the  time 
of  making  the  will.  Den  v.  Vameleate^  2  South. 
589. 

355.  A  testator  bequeathed  to  N.  the  use  of 
^300  during  her  life,  and,  in  a  subsequent 
clause,  said,  in  addition  to  the  foregoing  bequest 
made  to  the  plaintiff,  **  I  give  and  bequeath  to  her 
a  handsome  support  during  her  natural  life,  to  be 
furnished  by  my  executors,  the  expenses  thereof 
to  be  paid  out  of  my  estate."  Held,  that  parol 
evidence  of  the  testator's  intent  that  she  should 
not  have  the  ^300,  in  case  she  had  the  means  of 
support,  was  not  admissible  in  a  suit  for  the 
legacy  ;  and  that  the  clause  did  not  import  such 
a  condition ;  and  that  the  legatee  might  claim 
maintenance  wherever  she  chose  to  reside. 
Crocker  v.  Crocker,  11  Pick.  252. 

356.  A  codicil,  destroyed  without  the  testator's 
consent,  may  be  proved  by  parol.  Clark  t. 
Wright,  3  Pick.  67. 

357.  Where,  since  the  making  of  a  will  of  real 
and  personal  estate,  the  testator,  by  an  alienation 
of  the  real  estate,  revokes  the  wiU  pro  tmmto, 
evidence  extrinsic  to  the  will  is  necessarily  ad- 
missible, upon  the  question  of  probate,  to  show 
such  alienation,  by  which  the  will  has  become  a 
will  of  personal  estate  only,  and  revocable  as 
such.     Brown  v.  ThonuUke,  15  Pick.  388. 

358.  Other  writings,  and  witnesses,  are  admio- 
sible  to  show  that  the  hand-writing  of  the  alter- 
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mtioiifl  in  m  will  is  saeh  ai  the  party  waa  in  the 
habit  of  naing.    Smith  ▼.  JPemier,  1  Gallia.  170. 

IX.  Fraud  and  undue  Ir^uenee. 

3&9.  Fraud  is  nerer  to  be  presumed  without 
proof,  and  sanity  is  always  to  be  presumed,  until 
disproTed,  in  a  case  of  the  cancellation  of  a  will 
by  the  testator,  while  weak  and  in  an  excited 
state  of  mind.  Ktnlock  y.  Palmer,  1  Rep.  Con. 
Ct.  216. 

360.  Fraud  will  vitiate  a  will.  Davis  r.  Cat- 
vert,  5  Gill  6l  Johns.  269.  Such  fraud  need  not 
be  proved  by  direct  and  positive  testimony  ;  any 
facts,  hpwever  slight,  bearing  at  all  upon  the 
point  and  not  wholly  irrelevant,  may  be  admitted, 
provided  that  they  are  strong  enourh,  when 
combined,  to  satisfy  the  jury  of  the  existence  of 
the  fraud,  ib. 

361.  In  a  question  as  to  the  validity  of  a  codicil 
to  a  will,  the  party  objecting  to  the  proof  of  it 
is  not  confined  to  inquiries  into  the  sanity  of  the 
testator,  or  his  signature,  but  he  may  go  into 
evidence  as  to  fraud  in  obtaining  the  signature. 
Tucker  v.  Calvert,  6  Call,  90.  And  in  such  case, 
where  the  testator  had  made  his  will,  and  the 
codicil  was-  afterwards  prepared  by  another  per- 
son,  who  presented  it  to  him  for  signature,  it  was 
held  necessary  to  prove  that  the  testator  read 
it  himself,  or  that  the  whole  of  it  was  read  to 
him,  before  he  signed  it.  ib. 

362.  The  declarations  of  a  testator  before  and 
at  the  time  of  making  a  will,  and  afterwards,  if 
so  near  as  to  be  part  of  the  res  gesttB,  are  admis- 
sible to  show  fraud  in  obtaining  a  will.  But  not 
declarations  at  any  distance  of  time  after  the 
will  has  been  executed,  especially  where  the  will 
has  been  in  the  testator's  possession.  Smith  v. 
Fenner,  1  Gallis.  170. 

363.  Whether  a  will  made  tii  terrorem  is  valid 
quetre.     I^a  wife,  by  her  virtues,  has  gained 

aucn  an  ascendancy  over  her  husband,  that  her 
pleasure  is  the  law  of  his  conduct,  such  influ- 
ence is  no  reason  for  impeaching  a  will  made 
in  her  favor,  even  to  the  exclusion  of  the  residue 
of  his  family.  Nor  would  it  be  safe  to  set  aside 
a  will  on  the  ground  of  influence,  importunity, 
or  undue  advantage,  taken  of  the  testator  by  his 
wife,  though  it  should  appear  that  she  possessed 
a  powerful  influence  over  his  mind  and  conduct 
in  the  general  concerns  of  life,  unless  there 
should  be  proof  that  such  influence  was  specially 
exerted  to  procure  a  will  peculiarly  acceptable 
to  her,  and  prejudicial  to  otliers.  SmaJil  v.  Small, 
4  Greenl.  220. 

364.  A  finding  that  «*  C  D  did,  by  threato  and 
flattery,  induce  and  coerce  A  B  to  subscribe  and 
execute  the  writing  claimed  to  be  her  last  will," 
furnishes  sufficient  ground  for  setting  aside  a 
will.    Denslow  v.  Moore,  2  Day,  12. 

365.  A  degree  of  importuni^,  or  undue  in-" 
fluence,  which  deprives  a  testator  of  his  free 
agency,  which  he  is  too  weak  to  resist,  and 
which  renders  the  instrument  not  his  free  and 
unconstrained  act,  will  invalidate  a  will;  not 
alone  as  to  the  person  by  whom  the  will  is  so 
procured,  but  as  to  all  intended  to  be  benefited 
by  his  influence.  Davis  v.  Calvert,  5  Gill  & 
Johns.  269.  Nor  is  it  necessary  that  the  im- 
proper influence  should  have  been  practised  at 
the  time  of  the  making  of  the  will ;  it  is  sufli- 
cient  if  it  was  made  afterwards,  under  its  general 
controlling  and  continuing  influence,  ib.  Such 
improper  influence  is  not  necessarily  connected 
with  fraud,  though  it  may  be  fraudulently  ex- 


366.  If  any  part  or  clause  of  a  will  was  first 
suggested  to  a  testator  by  any  other  person,  and 
adopted  by  such  testator,  such  adoption  must 
not  be  the  result  of  his  incapacity  or  weakness 
of  mind,  nor  of  fraud,  circumvenUon,  or  undue 
influence ;  and,  whether  it  is  so,  is  for  the  jury, 
from  all  the  facts  and  circumstances,  to  decide. 
Datds  V.  Calvert,  5  Gill  &  Johns.  269. 

367.  The  influence  of  a  son,  in  whose  favor  a 
will  is  made,  unless  shown  to  be  improperly  ex- 
ercised, is  no  ground  for  rejecting  the  will. 
EUioU's  WiU,  2  J.  J.  Marsh.  340. 

368.  One  has  a  right,  by  fair  argument  and 
persuasion,  to  induce  one  to  make  a  will  in  his 
favor;  therefore,  evidence  is  not  admissible  to 
show  that  a  devisee  had  said  he  had  procured  a 
will  to  be  made  in  a  certain  manner.  Miller  v. 
MUUr,  3  S.  dt  R.  267. 

369.  Declarations  of  a  testatrix,  tending  to 
show  importunity  and  undue  influence,  made 
about  the  time  of  executing  the  will,  are  not  ad* 
missible  as  evidence  of  the  facts  stated  in  hei 
declarations,  but  only  to  show  the  testatrix's 
state  of  mind.  Comstock  v.  Hadlyme,  8  Conn.  254. 

370.  It  is  not  sufficient,  to  set  aside  the  will  of 
one  of  competent  understanding,  to  show  deda* 
rations  that  he  intended  to  make  a  dififerent  one, 
or  that  his  wife  had  a  high  temper,  and  inter- 
fered.    Moritz  V.  Brough,  16  S.  &  R.  403. 

371.  Where  a  will  is  impeached  on  the  ground 
of  undue  influence,  and  evidence  is  introduced 
to  show  that  the  testator  was  properly  influenced 
to  deprive  his  son  of  any  portion  of  his  estate  on 
account  of  the  extravagance  and  bad  character 
of  his  son's  wife,  it  was  held,  that  rebutting  tes- 
timony of  the  wife's  good  character  was  admis- 
sible.    Dietrick  v.  Dietrick,  5  ib.  207. 

372.  Where  a  will  is  impeached  for  the  testa- 
tor's incapacity,  it  may  be  shown  that  women  of 
bad  character  overpersuaded  and  kept  him  in- 
toxicated. Jfussear  v.  Arnold,  13  ib.  323.  In 
such  a  case,  the  declarations  of  the  principal 
devisee,  of  the  testator's  incapacity,  are  not  evi- 
dence for  the  plaintiff.  Aliier,  if  the  whole 
estate  had  been  given  to  such  devisee,  ib. 

373.  Evidence  showing  from  what  sources  a 
testator  derived  his  estate  is  admissible  on  an 
issue  trying  the  validity  of  a  will  which  has  been 
impeached  on  the  grounds  of  undue  influence 
on  the  part  of  some  branches  of  testator's  family. 
Patterson  v.  Patterson,  6  ib.  55. 

X.  Wills  as  Evidence,  and  other  Matters. 

374.  A  will  more  than  30  years  old,  and  pos- 
session of  lands  held  in  conformity  to  it  for  that 
length  of  time,  may  be  read  in  evidence,  without 
proof  of  its  execution.  Fetherly  v.  Waggoner, 
11  Wend.  599. 

375.  A  will  of  land,  with  40  years'  possession 
under  it,  is  admissible  in  evidence,  as  an  ancient 
deed,  without  any  proof  by  a  subscribing  witness. 
Jackson  v.  Thomvson,  6  Cow.  178. 

376.  A  will  or  40  years'  standing,  after  the 
death  of  the  testator,  and  under  the  provisions 
of  which  the  land  devised  had  always  been  held, 
was  admitted  in  evidence  as  an  ancient  deed, 
without  proof  of  its  execution,  though  one  of 
the  witnesses  was  within  the  jurisdiction  of  the 
court,  and  though  the  attestation  did  not  state 
that  the  witnesses  subscribed  in  the  presence  of 
the  testator.  Jackson -v.  Christman^A  Wend.  277. 

377.  A  will  proved  by  two  witnesses  before  a 
justice  of  the  peace,  and  registered,  is  admissible 
in  evidence.    &uirp  v.  Petit,  4  Testes,  413. 

378.  The  mere  lapse  of  30  years,  or  more,  from 
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thebaic  of  m  will,  doea  not  entitle  it  to  be  read 
withoat  Ihrther  proof,  as  an  ancient  will.  But 
posaession  under  the  will  for  30  years,  or  pos- 
session for  less  than  30  years,  accompanied  with 
proof  of  circumstances  which  raise  a  strong  pre- 
sumption of  its  genuineness,  will  entitle  it  to  be 
read  without  further  proof,  the  same  as  an  an- 
cient deed.    Jackson  v.  Luquere,  5  Cow.  221. 

379.  A  will  executed  in  1723,  and  informally 
recorded  in  1744,  was  allowed  to  be  read  in  eyi- 
dence,  in  1801,  as  an  ancient  deed,  though  pos- 
session of  the  land,  owing  to  peculiar  circum- 
stances, did  not  follow  the  will.  Jackson  y.  LmT' 
rcwajfy  3  Johns.  Cas.  283. 

380.  Under  the  New  Jersey  statute  of  1713- 
14,  (Part  5,)  it  must  be  shown  that  a  will  devis- 
ing real  estate  has  been  duly  proved,  before  it 
can  be  introduced  in  evidence  in  ejectment.  Den 
▼.  AUen^  1  Penn.  35, 42.  But  under  the  statute 
of  1799,  the  transcript  of  a  will,  certified  by  the 
register  of  the  prerogative  office,  may  be  read  in 
evidence  without  proof ;  but  this  is  not  even  frima 
facie  evidence  of  the  due  execution  of  the  will 
devising  real  estate ;  that  must  appear  aliunde. 
ib.  Proof  made  before  the  surrogate  is,  however, 
to  be  read  in  evidence  of  the  &ct  of  due  proof, 
as  far  as  it  goes.  ib. 

381.  A  will  of  lands  may  be  given  in  evidence 
on  proof  of  its  execution,  though  a  verdict  has 
been  eiven  against  the  will,  on  an  issue  demsa* 
nit  veL  non^  from  the  register's  court.  Smith 
V.  BonsaU,  5  Rawle,  80. 

382.  A  will  and  inventory,  stating  a  negro  to 
be  a  slave,  are  evidence  that  the  testator  claimed 
title  to  such  slave,  and  that  she  was  appraised  as 
part  of  his  estate.  Walkup  v.  PraU,  6  Har.  &. 
J.  51. 

383.  A  will  recorded  in  another  state  is  not 
admissible  in  evidence,  in  Kentucky,  unless  it  is 
proved  that  the  witnesses  attested  it,  subscribing 
their  names  in  the  presence  of  the  testator.  Hood 
V.  Mathers^  2  A.  K.  Marsh.  553. 

384.  A  will  offered  for  probate,  and  rejected,  is 
not  evidence  of  a  devise  or  legacy  under  it.  Ja- 
cob V.  PuUiam,  3  J.  J.  Marsh.  200. 

385.  A  will,  afler  contestation  and  probate, 
was  mislaid,  and,  afler  nine  years,  a  copy  was 
allowed  to  be  read  to  the  jury,  in  a  real  action  for 
part  of  the  land  devised  in  the  will.  Spencer  v. 
Spencer,  1  Gallis.  622. 

386.  The  acts  and  declarations  of  third  per- 
sons, in  possession  of  lands,  are  admissible  in  evi- 
dence to  prove  a  continued  possession  under  an 
ancient  will,  so  as  to  make  out  its  formal  execu- 
tion.   Jackson  V.  Van  Dusen,  5  Johns.  144. 

387.  Under  the  Virginia  act  of  1785,  respects 
ing  wills,  a  roan  may  devise  lands  whicn  he 
acquires  afler  the  makmg  of  his  will.  Turpin  v. 
TVcrmn,  1  Wash.  75. 

388.  Grain  not  severed  from  the  land  does  not 
pass  as  personal  estate  in  a  will,  and  the  execu- 
tors may  enter  and  cut  it.  Kinsman  v.  KinsTnan, 
I  Root,  180. 

389.  Where  a  statute  authorizes  any  one  to 
devise  estates  held  by  him  at  bis  death  ^  in  pos- 
session, reversion,  or  remainder,"  the  intrusion 
of  a  stranger  into  the  testator's  land  does  not 
affect  his  power  to  devise.  May  v.  Slaughter,  3 
A.  K.  Marsh.  605. 

390.  If  a  person  accept  a  legacy  under  a  will, 
he  waives  his  claim  to  .property  given  to  others 
by  the  same  will.  Smart  v.  Easley,  5  J.  J. 
Marsh.  214. 

391.  The  refusal  of  an  execntor  to  accept  the 
trust  does  not  make  void  a  will.  StMins  t. 
Lathrop.  4  Pick.  33. 


392.  An  interlineation  in  a  will,  afler  its  exe- 
cution, made  by  direction  of  the  testator,  and  m 
the  presence  of  one  of  the  subscribing  wit- 
nesses, does  not  make  it  void.  Wheeler  v.  Bent, 
7  ib.  61. 

393.  A  testatrix  gave  orders  to  have  legacies 
of  $100  given,  in  her  will,  to  each  of  her  grand- 
children, and  executed  the  will,  supposing  that 
they  were  duly  inserted.  The  scrivener,  throo^ 
mistake,  had  omitted  the  amount.  It  wan  held, 
that  such  mistake  did  not  render  the  will  void. 
Comstock  V.  HadlymCj  8  Conn.  254. 

394.  A  bequest  of  a  sum  to  a  church  to  be  laid 
out  annually  in  bread  for  the  poor  of  the  church, 
is  good.  So  is  a  bequest  in  money,  the  Jnterpst 
to  be  laid  out  in  educating  young  men  for  the 
ministry,  under  the  direction  of  the  vestry  of  the 
church.     Witman  v.  Lex,  17  S.  dk  R.  88. 

395.  A  party  who  has  received  a  legacy  under 
a  will  cannot  be  permitted  to  contest  the  valid- 
ity of  such  will  without  repaying  the  amount  of 
the  legacy,  or  bringing  the  money  into  court. 
And  the  rule  applies  even  where  the  party  was 
a  minor  when  the  legacy  was  received.  Ham' 
bleu  V.  HambleU,  6  N.  Hamp.  333. 

396.  The  court  has  authority  to  grant  a  new 
trial  on  a  feigned  issue.  Heister  v.  Ltfrnekf  1 
Teaves,  108. 

397.  A  clause  in  a  will,  directing  all  just  debts 
to  be  paid,  does  not  revive  one  barred  by  the 
statute  of  limitations.  Smith  v.  Porter^  1  Binn. 
209. 

398.  The  destroying  of  a  will,  with  m  view  to 
defraud  the  devisees,  is  indictable.  State  v.  Dew- 
iU,  2  Hill,  S.  C.  282. 

399.  Where  the  parties,  who  claimed  under 
the  same  will,  agreed  upon  their  ease,  submitting 
to  be  adjudged  according  to  the  legal  construc- 
tion of  the  will,  without  saying  any  thing  as  to 
the  executor's  assent  to  the  legacy,  it  was  held, 
that  the  court  would  assume  that%s  a  imct,  be- 
tween the  present  parties.  RojfoU  v.  Eppes^  8 
Munf.  479. 

400.  A  will  is  not  affected  by  a  law  passed 
since  its  execution.  Nott,  J.,  dissenting.  Boat' 
Wright  V.  Faustf  4  M'Cord,  439.  Nor  by  the  re- 
peal of  a  law  before  the  testator's  death.  Adorns 
V.  Wilbur,  2  Sumner,  266. 

401.  It  is  no  objection  to  the  admissibility  of  a 
will  in  evidence,  in  an  action  between  an  Indian 
and  a  white  man,  that  the  will  was  proved  on  the 
testimony  of  an  Indian  alone  ;  it  appearing  that 
all  parties  entitled  to  object  to  the  probate  of  the 
will  were  Indians.  Carroll  v.  Pathkiller,  3  Port. 
279. 

402.  Land  granted  by  a  patent  to  a  dead  man 
will  not  pass  by  a  previous  will  made  before  the 
Kentucky  statute  of  wills  of  1787.  Skeeme  v. 
Fishbaek,  1  A.  K.  Marsh.  356. 

403.  Vide  Altxratioh  or  Ikstbumxhts,  66. 
See  Dxvisx  ahd  Lxoact. 


WITNESS. 

I.  Competency,  (a.)  Oeneral PrindpUs,  (b) 
Interest.  1.  General  Prineiples.  S. 
Voir  dire  and  Declarations,  3. 
tions,  Towns,  and  unincorporated 
4.  Parties  to  Promissory  Jfetes  and  Bills 
of  Exchange.  5.  Partus  to  Deeds.  6 
Parties  to  Suit.  7.  Executors,  Jtdminis' 
trators,  and  Legatees.  8.  Vendor.  9. 
Partners.    10.   Bail.    11.  General  Cases 
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(  e.)  AtUmuy^  4f  ^fK)  and  Servant.  (  d.) 
Husband  and  W^fe,  (e.)  Sktrig  and 
Officer,     (f.)   J^famoua    Persons,     (g.) 

«       Religious  Belief,     (h.)    Oeneral  Cases. 

11.  Attendance  of  Witnesses. 

III.  Examination  of  Witnesses.     ( a.)  Swearing 

and  Practice  in  examining,  (b.)  Cross- 
Examination  and  Reexamination,  (o.) 
Impeachment   of    Credit.  (d.)      Re- 

freshing Memory. 

IV.  Release  and  Removal  of  Incompetency, 

y    Privileges  of  a  Witness^  and  token  compelled 

to  anstoer. 
VI.   Depositions. 

I.  Competency. 
(a.)   General  Principles. 

1.  The  competency  of  a  witneas^  though  it 
may  depend  upon  a  qaestion  of  fact,  is  to  l£  de- 
termined exclusively  by  the  court.  Cook  ▼.  Mix, 
a  Conn.  433. 

2.  The  competency  of  a  witness  is  always  a 
<|Destion  for  the  court,  and  his  credibility  for  the 
lory.  Amory  v.  Fellows,  5  Mass.  219,  229. 
IWdker  ▼.  Welsh,  17  ib.  160, 169. 

3.  In  determining  the  question  of  the  compe- 
tency of  a  witness  who  has  been  sworn  de  bene 
Ksse,  the  judge  should  disregard  the  testimony 
of  the  witness  thus  sworn,  and  look  only  to  the 
other  evidence  given.  Mott  v.  Hicks,  1  Cow.  513. 

I.  The  relationship  of  kindred  to  a  party  is  no 
'objection  to  the  competency  of  a  witness  to  tes- 
tify for  such  party.  High  v.  Stainback,  1  Stew. 
04. 

!>.  A  court  and  jury  have  no  right  entirely  to 
disregard  the  testimony  of  a  witness,  on  the 
ground  that  he  is  biased  in  favor  of  the  party 
oalliag  him.    Jfewton  v.  Pope,  1  Cow.  109. 

6.  A  witness  who  has  prejudices  may  still  be 
competent  to  testify  as  to  the  character  of  an- 
other.    Cook  V.  MiUer,  6  Watts,  507. 

7.  The  liability  of  a  witness  to  a  future  action 
'a  no  objection  to  his  competency.  State  v. 
H'Dimo/if,  Coze,  332. 

(b.)    Interest. 

1.    Oeneral  Principles. 

8.  The  general  rule  is,  that  no  one  can  be  ad- 
mitted as  a  witness  who,  at  the  time  when  he  is 
called  to  testify,  has  a  direct  and  certain  interest 
m  the  event  of  the  suit,  whether  the  interest 
arise  from  a  benefit  or  a  liability  dependent  on  its 
determination.  If  of  benefit  alone,  then  the  wit- 
ness may  render  himself  competent  by  releasing 
that  interest ;  but  if  of  liability,  a  release  from 
those  to  whom  he  is  liable  is  absolutely  neces- 
sary to  remove  the  disability.  Pickett  v.  Cloud, 
1  Bailey,  362. 

9.  To  render  him  incompetent,  the  interest  of 
a  witness  must  be  proved,  not  presumed.  Lott 
Y.  Sandifer,  2  Rep.  Con.  Ct.  167.  Where  the 
competency  of  a  witness  is  objected  to,  on  the 
ground  of  his  interest,  the  interest  must  appear, 
that  the  court  may  determine  its  character,  and 
whether  it  amounts  to  a  disqualification.  It 
must  not  be  speculative,  but  certain  and  direct. 
Where  the  interest  is  of  a  doubtful  character,  the 
objection  goes  to  the  credit  only  of  the  witness. 
Watts  V.  Oarrett,  3  Gill  &  Johns.  355. 

10.  If,  after  the  event  which  a  witness  is  called 
to  prove,  he  becomes  interested  by  his  own  act, 
without  the  interference  of  the  party  bv  whom 
he  is  called,  such  interest  will  not  render  him 
incompetent.    Baylor ^r.  Smithers,  1  Liitt.  105. 


Long  ▼.  BaUie,  4  S.  &  R.  222.  M 'Daniel's  WiU, 
2J.  J.  Marsh.  331. 

11.  Where  the  party  objecting  to  a  witness,  on 
the  ground  of  interest  which  was  acquired  by  a  con- 
tract entered  into  subsequently  to  nis  knowledge 
of  the  facts  he  is  brought  to  prove,  is  himself 
a  partv  to  the  agreement  creating  the  interest, 
or  hao  any  agency  in  causing  it  to  be  created, 
the  witness  may  be  admitted  to  testify,  not- 
withstanding such  interest.  Burgess  v.  Lane,  3 
Greenl.  165.  Manchester  Iron  Co.  v.  Sweeting, 
10  Wend.  162. 

12.  A  tenant  is  a  competent  vntness,  as  to  in- 
terest, to  disprove  the  title  of  his  landlord.  Jack- 
son V.  Vredenbergh,  1  Johns.  159. 

13.  A  tenant  is  a  competent  witness  for  his 
landlord,  in  an  action  for  trespass  committed  on 
a  part  of  the  close,  if  occupied  by  the  tenant. 
Baker  v.Pearce,4  Har.  &  M'Hen.  502.  So  is 
one  who  is  to  have  a  lease  of  a  part  of  the  close 
from  the  plaintiff,  ib.  A  tenant  paying  rent  to 
the  defendant  is  a  competent  witness  for  the 
plaintiff,  in  assumpsit  for  use  and  occupation. 
Grant  v.  Beall,  ib.  419. 

14.  The  interest  which  will  render  a  witness, 
incompetent  must  exist  at  the  time  that  he  is 
offered  for  examination.  Crosby  v.  Floyd,  2 
Bailey,  133.  Henry  v.  Morgan,  2  Binn.  497. 
An  interested  witness  is  not  competent  to  prove 
that  he  had  no  interest  when  the  facts  to  be 
established  by  him  occurred.  GiWs  Will,  2  Da- 
na, 447. 

15.  A  person  who  will  be  entitled  to  a  premi- 
um upon  conviction  may,  nevertheless,  be  a  wit- 
ness, unless  there  are  other  circumstances  which 
exclude  him.  State  v.  Rennet,  1  Root,  249.  U. 
States  V.  Wilson,  1  Bald.  78. 

}6.  An  informer  is  a  competent  witness,  if  he 
release  his  interest  as  to  the  part  of  the  penalty 

r'ven  him  by  statute.     City  Council  v.  Haytoood, 
N.  &  M.  308.     Contra,  Rapp  v.  Le  Blanc,  I 
Dall.  63. 

17.  The  swindling  act  of  South  Carolina,  of 
1791,  forfeits  double  the  value  of  the  property  to 
the  party  aggrieved,  and  he,  therefore,  is  an  in- 
competent witness  in  a  prosecution  under  the 
act.     State  v.  Vaughan,  1  Bay,  282. 

18.  A  person  from  whom  goods  have  been 
stolen  is  a  competent  witness  for  the  govern- 
ment, notwithstanding  he  will  be  entitled,  on  a 
conviction,  to  the  restoration  of  the  goods  stolen, 
if  they  can  be  found,  or  to  a  satisfaction  out  of 
the  future  earnings  of  the  convict,  in  case  the 
goods  be  not  restored,  and  also  to  a  recompense 
out  of  the  county  treasury  for  his  labors  and  ex- 
penses in  the  prosecution.  And  when  a  party 
from  whom  goods  were  stolen  was,  by  law,  enti- 
tled to  recover  treble  the  value,  he  was  alwavs 
received  as  a  competent  witness  against  the 
offender.    Commonwealth  v.  Movlton,  §  Mass.  30. 

19.  If  the  effect  of  a  witness's  testimony  will 
be  to  prevent  the  diminution  of  a  fund  created 
for  his  oenefit,  he  is  incompetent;  nor  is  it  neces- 
sary that  the  interest  of  the  witness  in  the  fund 
should  appear  to  be  inevitable.  Stebbins  v.  Sack- 
ett,  5  Conn.  258. 

20.  A  person  who  is  so  situated,  in  relation  to 
the  property  in  controversy,  as  to  be  liable  to  re- 
fund the  money  received  by  him  from  the  plain- 
tiff for  the  property  sold,  in  case  of  the  failure  of 
the  plaintiff  to  recover,  is  not  a  competent  wit- 
ness for  the  plaintiff.  Lowrey  v.  Summers,  7 
Halst.  240. 

21.  Where  a  deponent  for  plaintiff,  in  replevin, 
stated  that  whatever  the  plaintiff  should  recover 
would  go  to  discharge  a  liability  incurred  by  the 
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plaintiff  for  the  deponent,  he  was  held  incompe- 
tent by  reason  of  interest.  fVood  ▼.  Braynard^ 
9  Pick.  322. 

22.  In  an  action  on  a  book  account,  the  de- 
fendant introduced  a  witness,  who  testified  that, 
vpon  the  sale  of  a  horse  by  him  to  the  plaintifis, 
it  was  agreed  between  them  that  a  portion  of  the 
price  should  be  applied  in  part  payment  of  this 
account,  and  that  the  defendant  should  pay  the 
amount  of  such  portion  to  the  witness,  and  thpX 
it  was  paid  accordingly ;  the  witness  was  held 
competent.     Burt  y.  IVickols,  16  Pick.  560. 

23.  A  party  is  an  incompetent  witness  to  in- 
crease a  fund  out  of  which  he  is  to  receiye  a  diy- 
idend.    Cleverly  y.  M '  CuUough,  2  Hill,  S.  C.  445. 

24.  In  a  suit  by  an  assignee  of  an  insolyent  for 
property  belonging  to  the  insolyent*s  estate,  the 
insolyent  was  held  an  incompetent  witness  to 
proye  the  property  in  himself,  though  he  ap- 
peared, by  his  schedule,  to  be  entitled  to  no  sur- 
plus.   Bussy  y.  ^dy,  3  Har.  &>  M'Hen.  97. 

25.  A  creditor  is  a  competent  witness  to  in- 
crease a  solyent  estate  of  a  deceased  person. 
Foster  y.  Wallace^  2  Mis.  231.  Boyer  y.  Kendall^ 
14  S.  d&  R.  178. 

26.  A  trustee,  who  has  no  direct  interest  in  the 
^yent  of  the  suit,  is  admissible.    Jones  y.  Soper^ 

1  Dey.  d:  Bat.  452. 

27.  A  cestui  que  trust  is  not  a  competent  wit- 
ness for  the  party  sustaining  the  deed  of  trust, 
in  an  action  against  the  grantor,  in  which  the 
trust  property  is  attached.  Sank  of  Alabama  y. 
Jlf'Da<ie,4Port.  252. 

28.  A  cestui  que  trust  is  not  admissible  as  a 
witness,  in  a  cause  affecting  the  trust  fund,  by 
the  trustee  haying  made  an  assignment  to  a  third 
person  without  a  yaluable  consideration.  Hoak 
y.  Hoak^  5  Watts,  80. 

29.  A  cestui  que  trust  cannot  be  a  witness,  in 
an  action  of  ejectment  brought  in  the  name  of  his 
trustee,  unless  he  actually  pay  all  costs  into  court, 
due  and  to  become  due,  as  well  as  assign  his  in- 
terest in  the  land.  Campbell  y.  Oalbreath,  ib. 
423. 

30.  If  a  witness  is  to  deriye  any  adyantage, 
eyen  consequential,  from  the  eyent  of  the  suit, lie 
is  incompetent.   M*Call  y.  Smithy  2  M'Cord,  375. 

31.  In  an  action  for  money  had  and  receiyed 
of  a  third  person,  such  third  person  is  a  witness 
to  proye  the  deliyery .    Hyde  y.  Park^  1  Root,  55. 

32.  An  interest  in  the  costs  of  a  suit  will  ex- 
clude a  witness.  BiU  y.  Porter ^  9  Conn.  23. 
Benedict  y.  Brownson,  Kirby,  70.  Craven  y.  Up- 
dike, 3  Blackf.  272.  Lotorey  y.  Summers^  7 
Halst.  240. 

33.  If  a  witness  is  interested  to  ayoid  the  costs 
of  a  judgment,  though  his  interest  as  to  the  debt 
is  balanced,  he  is  incompetent.    Beach  v.  Swift, 

2  Conn.  269. 

34.  It  is  not  the  amount  of  interest  which  de- 
termines the  question  of  the  competency  of  a 
witness.  Any  direct  interest,  howeyer  small,  is 
sufficient  to  exclude  him,  eyen  if  it  be  only  in 
the  costs  of  the  suit.  Scott  y.  JlfLellan,  2  Greenl. 
199. 

35.  If  the  testimony  of  a  witness  produced  by 
the  plaintiff  would  clischarge  the  witness  from 
the  plaintiffs  demand,  by  establishing  it  against 
the  defendant,  his  testimony  will  not  be  receiyed. 
Emerton  y.  Andrews,  4  Mass.  653. 

36.  Where  one  has  not  assigned  all  his  inter- 
est in  the  suit,  remote  as  well  as  immediate,  he 
cannot  become  a  witness.     Kimball  y.  Kimball, 

3  Rawle,  469. 

37.  To  exclude  a  witness  on  the  ground  of  in- 
terest, he  must  appear  to  be  interested  in  fayor 


of  the  party  who  calls  him.  Sims  r.  Givan,  2 
Blackf  461.  Kennedy  y.  Bamett,  1  Bibb,  154. 
Jackson  y.  Vredenhergh,  1  Johns.  159.  Lansin' 
burgh  y.  mUard,  8  ib.  428  ' 

SS.  A  witness  who  states  that  he  is  interested 
for  some  of  those  constituting  the  party  by  whom 
he  is  offered,  is  not  competent.  /Norton  y.  Ssii- 
ders,  1  Dana,  14. 

39.  A  witness  may  be  admitted  to  testify  upon 
a  point  in  a  case  in  which  he  is  not  interested, 
though  he  may  be  interested  i^n  some  other 
point.     SheUon  y.  Tomlinson,  2  Root,  132. 

40.  Where  a  witness  is  interested  in  any  part 
of  the  demand  of  the  plaintiff,  he  cannot  be  ad- 
mitted to  testify  as  to  another  part.  Gage  y. 
Stewart,  4  Johns.  293. 

41.  A  witness,  interested  to  diminish  certain 
admitted  items  In  the  plaintiff  *s  account,  is  still 
a  competent  witness  as  to  other  items.  Smith  v. 
Carrington,  4  Cranch,  62. 

42.  To  exclude  a  witness  on  the  ground  of  in- 
terest, he  must  be  interested  in  the  eyent  of  the 
suit ;  and  it  is  not  sufficient  that  he  is  interested 
in  the  question  merely;  but  the  yerdict  must 
establish  something  in  his  fayor  or  against  him 
Revere  y.  Leonard,  I  Mass.  93.  Bliss  y.  Thomp- 
son,  4  ib.  488.  Commonwealth  y.  SneU^  3  ib.  82. 
Page  y.  Weeks,  13  ib.  199.  Phdps  y.  Winckdl,  1 
Day,  269.  Fairchild  y.  Beach,  ib.  266.  Kemnon  y. 
ATRae,  2  Port.  389.  Crotchet  y.  Dixon,  4  M'Cord, 
311.  Evans  y.  Eaton,  7  Wheat.  356.  M'Gee  y. 
Eastis,  5  Stew.  Sl  Port.  426.  Wadkam  y.  Turn- 
pike Co.  10  Conn.  416.  Woodward  y.  SpiUer,  I 
Dana,  179.  Henarie  y.  Maxwell,  5  Halst.  297. 
Spurr  y.  Pearson,  1  Mason,  104.  Shirk  y.  ^inic- 
man,  3  Testes,  196.  Fowler  y.  CoUins,  2  Root, 
231.  Evans  y.  HetUck,  7  Wheat.  453.  JVeu  y. 
Vanswearingen,  7  S.  &  R.  192.  Gotdd  y.  James^ 
6  Cow.  369.  Hoyt  y.  Wildfire,  3  Johns.  518. 
But  see  Jfewman  y.  Way,  1  Root,  283.  Talmadge 
V.  Norihup,  ib.  454.  Hatl  y.  Dwight,  ib.  76. 
Ride  y.  Peters,  ib.  331.  And  the  interest  which 
a  witness  may  haye  in  the  eyent  of  tlie  suit,  to 
be  sufficient  to  disqualify  him,  must  be  a  certain 
and  direct,  and  not  a  contingent  or  a  consequen- 
tial, interest.  Ely  y.  Forward,  7  Mass.  25. 
PhiUips  y.  Bridge,  11  ib.  242.  Worcester  y. 
EaUm,  ib.  368.  Bean  y.  Bean,  12  ib.  20.  Cor- 
^f^gg  ▼•  Abraham,  1  Teates,  84  r  Sims  r.  Sims, 
Const.  Rep.  1 31 .    Lewis  y.  Manley,  2  Teates,  200. 

43.  A  person  was  admitted  as  a  witness, 
whose  interest  was  so  yery  remote  that  it  was 
presumed  it  would  not  prejudice  his  mind.  GoZ- 
braith  y.  Scott,  2  Dall.  95. 

44.  A  witness  who  had  in  use  such  a  machine 
as  that  used  by  the  defendant,  and  who,  with 
other  persons  sued  in  similar  actions  with  the 
present,  had  contributed  a  common  fund  to  de- 
fray the  expenses  of  their  witnesses  in  attending 
to  the  suits,  was  allowed  to  testify  on  the  part  of 
the  defendant  in  this  case,  there  being  between 
the  contributors  no  agreement  to  participate  in 
paying  the  damages  or  costs  which  might  be 
recoyered  against  either  of  them  in  the  actions. 
Evans  y.  Hettiek,  3  Wash.  C.  C.  408. 

45.  Where  the  interest  of  a  witness  in  the 
eyent  of  a  suit  is  not  direct  and  certain,  the  ob- 
jection should  go  to  his  credibility,  and  not  to 
his  competency.  Day  y.  Green,  Hardin,  117. 
Stewart  y.  Kip,  5  Johns.  256.  Phdps  y.  Hall,  2 
Tyler,  399.  Stockham  v.  Jones,  10  Johns.  21.  A 
promise  of  an  order  for  the  amount  in  contro- 
yersy,  when  recoyered,  is  not  such  an  interest. 
Ten  Evck  y.  Bill,5  Wend.  55.  It  is  not  sufficient 
ground  to  exclude  the  testimony  of  a  witness, 
that  the  party  who  has  called  him  has  promised 
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to  pay  him  a  debt  he  owes  him  out  of  what  he 
may  recover  in  the  sait.  Baudiet  v.  Brotonson, 
Kirby,  70.  Where  the  plaintiff  had  declared  that 
he  was  indebted  to  one  offered  as  a  witness,  to 
whom  the  money  sued  for,  when  recovered,  was 
by  agreement  to  be  paid  over,  it  was  held,  that 
this  agreement  was  no  assignment  of  the  debt, 
and  therefore  did  not  go  to  the  competency  of 
the  witness,  but  only  to  his  credibility.  Seavtr 
V.  Bradley,  6  Greenl.  60. 

46.  The  interest  of  a  witness  in  the  event  of  a 
suit  is  too  remote  to  ezclnde  his  testimony,  if, 
in  case  the  plaintiff  should  ikil  to  recover  suffi- 
cient damages  to  extinguish  a  claim  the  defend- 
ant has  on  him,  and  should  be  unable  to  satisfy 
such  claim  out  of  his  own  funds,  the  witness 
might  be  liable  for  the  debt.  Wiilings  t.  Ckntte- 
fua,  Pet.  C.  C.  301. 

47.  In  an  action  by  a  bank  against  a  depositor, 
who  was  supposed  to  have  overdrawn,  in  conse- 
quence of  a  mistake  in  the  leger,  the  clerk  who 
made  the  mistake  said  he  did  not  know  whether 
he  was  accountable  or  not,  and  that,  if  the  money 
should  be  lost,  he  should  remunerate  the  bank, 
if  required.  Held,  that  he  was  not  liable  to  the 
bank,  or,  at  most,  only  on  a  contingency,  and 
that  he  was  a  competent  witness  on  the  part  of 
the  bank.     CTnim  Bank  y.  Kna^^  3  Pick.  96. 

48.  A  witness  in  a  criminal  caae  is  to  be  re- 
ceived if  he  be  not  interested  in  the  event  of  the 
suit,  so  that  the  verdict  could  be  given  in  evi- 
dence in  an  action  in  which  he  was  a  party. 
Suae  V.  Foster,  3  M'Cord,  443. 

49.  The  commander  of  a  public  armed  vessel, 
capturing  a  prize,  is  a  competent  witness  in  an 
action  by  a  seaman  against  the  prize  agent.  Jtfur- 
ry  V.  WiUony  1  Binn.  531. 

50.  If  a  witness  would  testify  under  the  im- 
pression of  an  interest  which  he  honestly  believes 
that  he  has  in  the  event  of  the  suit,  he  cannot 
be  sworn ;  for  the  effect  on  his  mind  must  be  the 
same,  whether  his  interest  arise  from  a  leval  con- 
tract, or  a  gratuitous  promise  on  which  he  con- 
fidently relies.  Plurnb  y.  Whitings  4  Mass.  518. 
Moert  V.  HiUheock,  4  Wend.  393.  Pttvr  v.  Be«U^ 
4  Har.  &  M'Hen.  342.  SenUuy  v.  Overton^  4 
Bibb,  445.  M'Vcaugk  v.  Goods,  1  Dall.  63.  Pk& 
Contra,  Havis  v.  Barklty,  Harper,  63.  Long  v. 
Bailie,  4  S.  &  R.  323.  Such  belief  goes  only 
to  the  credibility  of  the  witness.  State  v.  Clark, 
2  Tyler,  378. 

51.  If  a  witness  declares  himself  interested  on 
the  side  of  the  party  who  calls  him,  and  his  in- 
terest is  so  circumstanced  that  he  cannot  be 
released,  he  ought  not  to  be  sworn,  though  in 
strictness  he  is  not  interested.  Lansingburgh  V^ 
tVUlard,  8  Johns.  428. 

52.  Where  a  witness  is  equally  interested  for 
both  parties,  he  is  competent.  Miboard  y.  Hal* 
Utt,  2  Caines,  77.  Stump  v.  Roberts,  Cooke,  350. 
Jfessly  V.  Swearingen,  Addis.  144.  Alston  v.  Hng* 
gins.  Const.  Rep.  688.  Standrfer  v.  Ckisholnt, 
1  Stew.  6l  Port.  449. 

53.  Where  a  witness  is  in  every  event  liable, 
and  his  testimony  is  to  determine  to  which  of 
the  parties  he  is  liable,  he  is  a  competent  witness 
for  either  party.  Cuskman  v.  Loker,  3  Mass.  108. 
Ehnerson  v.  Providence  Hat  Mamtfaetoryj  13  tb. 
237.  SUwart  t.  Stacker,  1  Watts,  136.  fFright 
T.  Mchols,  1  Bibb,  398.  As  where  A,  holding 
B's  note,  delivers  it  to  C  to  collect,  and  C  sells 
it  to  D,  who  receives  from  B  the  money  due,  in  an 
action  by  A  against  D  for  the  money  received  on 
the  note,  C  is  a  competent  witness.  Cuskman  v. 
Loker,  3  Mass.  108.  Emerson  v.  Providsnca  Hat 
Manufactory,  12  ib.  337.    So,  in  an  aolion  «n  m 
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contract,  made  by  a  person  assuming  to  be  agent 
for  the  defendant,  he  is  a  competent  witness  for 
the  plaintiff  to  prove  his  own  authority  to  make 
the  contract ;  for  he  is  as  much  interested  on  the 
one  side  as  the  other,  ib. 

54.  So,  where  a  debtor  assigns  property  to 
a  creditor  in  payment  of  a  debt,  with  a  covenant 
of  general  warranty,  and  the  same  property  is 
attiujhed  by  another  creditor,  the  debtor  is  a  com- 
petent witness  to  support  the  title  of  the  assignee, 
in  an  action  between  him  and  the  attaching  cred- 
itor, the  witness  standing  neutral  as  to  interest. 
Prince  ▼.  Skspard^  9  Pick.  176. 

55.  In  an  action  of  replevin  against  an  officer 
who  had  attached  the  goods  replevied,  as  the 
property  of  the  defendant  in  the  writ  of  attach* 
ment,  the  question  of  property  being  in  issue,  it 
was  held,  that  a  person  who  claimed  a  moiety  of 
the  property  was  a  competent  witness  to  prove 
the  property  in  himself  and  the  debtor,  because 
it  would  be  indifferent  to  the  witness  whether  the 
issue  to  which  his  testimony  referred  was  found 
for  the  plaintiff  or  defendant  in  replevin,  as  he 
would  have  the  same  right  to  the  moiety  of  the 
property  in  either  event,  and  as  he  could  not 
avail  himself  of  the  verdict  in  the  action  of  re>- 
plevin  to  support  his  claim.  Page  v.  Weeks,  13 
Mass.  199.  So,  in  a  suit  between  two  creditors 
of  a  debtor,  where  the  question  is  as  to  their  re- 
spective rights  to  hold  the  property  of  the  debtor 
for  the  payment  of  their  respecttye  debts,  he 
would  be  a  competent  witness  for  either,  as  it 
would  be  indifferent  to  him  whi^  creditor  should 
have  the  property.     Rice  v.  Austin,  17  ib.  197. 

56.  In  a  question  of  the  settlement  of  a  female 
pauper,  depending  on  the  validity  of  her  mar- 
riage, the  pauper  and  her  supposed  husband  are 
competent  to  testify  concerning  the  marriage. 
Raynham  v.  Canton,  3  Pick.  393. 

57.  A  and  B  being  indebted  to  C,  he  attached 
money  in  the  hands  of  D,  belonging  to  B.  In  an 
action  brought  by  C  against  D  for  the  money  so 
attached,  and  held  by  him  to  answer  to  C,  it  was 
held,  that  A  was  a  competent  witness  for  the 
plaintiff;  for  though  the  recovery  of  the  plaintiff 
would  so  far  go  to  discharge  the  debt  due  by  the 
witness,  yet  he  would  be  liable  over  for  the  same 
amount  to  B,  so  that  his  interest  was  balanced 
between  the  parties.  M'Leod  v.  Joknston,  4 
Johns.  126.  Whether  B  is  a  competent  witness 
for  the  plaintiff-^  qutsre.  ib. 

58.  It  is  no  objection  to  the  admissibility  of  a 
witness  that  he  has  been  heard  to  say,  when  not 
on  oath,  that  he  must  pay  the  damages  if  any  are 
recovered.    Jones  v.  Ferris,  4  Litt.  25. 

59.  An  honorary  obligation,  without  a  legal 
interest,  does  not  render  a  witness  incompetent.* 
Smitk  V.  Downs,  6  Conn.  365.  OUpin  v.  Vincent,  9 
Johns.  319.  Ludlow  v.  Union  Ins.  Co.  3  S.  &  R. 
119.  Long  y.  Bailie,  4  ib.  222.  Coleman  v.  Wise, 
2  Johns.  165  —  qwsre.  It  may  go  to  the  credit  of 
of  the  witness.  Commonweaitk  v.  Gore,  3  Dana, 
474.    M'Caudand  v.  Jfeol,  3  Stew.  &  Port.  131. 

60.  In  a  suit  by  the  indorsee  of  a  note  against 
the  maker,  who  pleaded  accord  and  satefaction, 
the  indorsee  introduced  the  indorser  to  prove 
that  the  accord  and  satisfaction  were  not  made 
before  notice  of  the  indorsement.  The  indorsee 
had  executed  a  release  of  the  indorser,  but  the 
indorser,  being  examined  on  his  voir  dire,  said 
that  he  felt  bcrand  in  honor  to  compensate  the 
indorsee,  in  case  he  did  not  recover,  and  also 
that,  if  the  maker  had  the  demand  to  pay,  he 
expected  to  reimburse  him.  It  was  held,  that 
he  was  a  competent  witness.  Duncan  v.  Pindett^ 
4  Bibb,  330. 
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61.  In  a  proweatioii  for  forgery,  the  perKm 
wImmt  name  is  alleged  to  be  forged  is  a  compe- 
tent witness  to  proye  that  fact.  SimmemM  t. 
SiMU^  7  Ham.  rPart  Ist,)  116.  PemnsylvanU  t. 
Farrd^  Addis.  246.  And  although,  upon  conTic- 
taon,  he  receives  one  half  of  the  finie  imposed. 
JMU  y.  PeepU^  Breese,  29. 

62.  On  the  tnal  of  an  indictment  for  forgery, 
the  party  whose  signature  is  alleged  to  be  forged 
is  a  competent  witness  to  proye  the  forgery,  and 
also  the  destruction  of  the  instrument  alleged  to 
be  forged,  although  ciyil  actions  are  pending 
against  him  to  which  his  only  defence  may  be 
the  forgery  of  said  instrument.  Comwumwealth 
y.  PedT,  1  Met  428.  CamwonweaUk  y.  9iteU^  3 
Bfass.  82.     CommonweaUk  y.  WaiU,  5  ib.  261. 

63.  In  criminal  cases,  the  rule  is  that  the  wit- 
ness is  to  be  receiyed  if  the  yerdict  in  the  cause 
in  which  he  is  produced  cannot  be  given  in  eyi- 
dence,  in  an  action  in  which  he  is  a  party  The 
interest  which  the  witness  may  have  in  question 
is  not  the  test,  and  it  seems  fit  and  proper  that 
the  rule  should  be  applied  to  a  case  of  forgery. 
Per  Kent,  C.  J., People  y.  Howdl,  4  Johns.  296. 

64.  In  Connecticut,  on  an  information  for 
forgery,  the  person  whose  name  has  been  forged 
cannot  be  a  witness  to  prove  the  forgeir.  State 
y.  Bronean^  1  Root,  307.  Bmeen  y.  Jfturnf,  ib. 
258.    StMUr.Blodgett^ih.^Qi. 

65.  On  an  information  for  forgery,  the  person 
to  whom  the  forged  instrument  was  psssed  may 
be  a  witness.    Suue  v.  JVeOieten,  ib.  308. 

66.  On  an  indictment  for  forging  a  check  in 
the  name  of  B  on  the  bank,  which  check  was 
passed  to  C,  and  sent  by  him  to  D,  to  receive 
the  money,  but  before  it  came  to  the  hands  of  C 
the  forgery  was  discovered,  and  the  money  re- 
gained by  the  bank ;  B,  on  being  released  by  the 
bank,  is  a  competent  witness,  tor  he  is  not  an- 
swerable to  C,  the  bank  having  acted  without 
his  directions,  and  C*s  remedy  being  against  the 
bank  if  they  had  unduly  taken  the  money  out  of 
his  possession.  People  v.  Howell^  4  Johns.  296. 
If  the  check  should  be  good,  B  is  not  an  inter- 
ested witness,  because  no  consideration  had 
passed  between  him  and  C,  who  must  be  consid- 
ered as  an  original  party  to  the  instrument.  «&. 

67.  A  witness  cannot  be  introduced  to  dis- 
affirm his  own  contract.  Clyde  v.  Clyde^  1 
Teates,  92. 

68.  A  debtor  who  has  delivered  property  to 
another  in  order  to  defraud  his  creditors,  and 
afterwards  sells  the  property  to  a  bona  Jide  pur- 
chaser, on  being  released,  is  a  competent  witness 
to  sustain  the  purchase.  Caston  v.  Ballard^  1 
Hill,  S.  C.  406. 

•  69.  A  person  who  has  sold  his  land  for  a 
valuable  consideration,  which  land  is  afterwards 
taken  by  a  creditor  on  an  execution,  cannot  be  a 
witness  to  prove  that  the  debt  in  the  execution, 
or  the  deed  by  him,  was  fraudulent.  Fouler  v. 
JVbrten,  2  Root,  231. 

70.  The  assignor  of  a  bond  is  a  witness  to  prove 
that  he  obtained  it  fraudulently.  Banting  v. 
Shippetiy  2  Binn.  154.  8.  P.  Barrioi  v.  Bowman^ 
ib.  162,  note. 

71.  The  lessor  of  the  plaintiff  in  ejectment 
cannot  be  a  witness  in  the  cause.  Jackson  v. 
Ogdenj  4  Johns.  140. 

72.  One  who  has  delivered  possession  of  prem- 
ises to  the  defendant  in  ejectment,  upon  his 
a^eemeut  to  purchase,  cannot  be  a  witness  for 
him.    Jackson  v.  Staekkousey  1  Cow.  122. 

73.  One  in  possession  of  a  part  of  the  premises 
in  ejectment  is  not  a  competent  witness  for  the 
defendant.    Jackson  v  HiOs^  8  ib.  290. 


74.  A  tenant  by  the  curtesy  i>  n  competent 
witness  for  the  plaintiff  in  an  action  of  eject- 
ment by  the  heir  at  law.  Jaekson  v.  Brooks^  8 
Wend.  426. 

75.  In  ejectment  brought  by  the  purchaser 
under  a  decree  of  the  court  of  chancery,  and  a 
Ji'fn.j  and  a  sale  thereon,  to  recover  possession 
of  the  premises,  the  defendant  in  execution, 
whose  property  was  sold,  may  be  a  witness 
for  the  plaintiff.  Den  v.  HamUtonj  7  Halst. 
109. 

2.     Voir  dire  and  DeeUralians. 

76.  Interest,  which  goes  to  the  competency  of 
a  witness,  is  a  question  for  the  court ;  influence, 
which  goes  to  his  credibility,  is  for  the  jury. 
CUy  Ckntnal  v.  Bayioood,  2  N.  &  M.  306. 

Tlf.  It  is  no  objection  to  a  witness,  that  his  tes- 
timony will  tend  to  clear  him  of  a  fraud  charged 
upon  him  by  another  witness.  Bahk  v.  demson^ 
12  8.  db  R.  328. 

78.  A  witness  should  not  be  rejected  on  proof 
of  his  declaration  that  he  is  interested,  without 
examining  him  on  his  voir  dire.  Freeman  v. 
Lvdbett,  2  J.  J.  Marsh.  390.  Davis  v.  Wkiteside^ 
4  ib.  116.  Pkr  Contra,  Colston  v.  Jiiehois^  1 
Uar.  db  J.  105. 

79.  Proof  of  the  confession,  by  a  witness,  that 
he  is  interested,  is  not  sufficient  to  exclude  him. 
Peiree  v.  Ckase,  8  Mass.  487.  Commonwealik  v. 
IPasCs,  5  ib.  261.  Vining  v.  Wooten,  Cooke,  127. 
Otherwise,  of  the  confession  of  the  pu;^  calling 
such  witness.    Peiree  v.  Ckase^  8  ib.  487. 

80.  Where  it  appeared,  in  a  suit  on  a  promis- 
sory note  given  to  B  as  administrator  of  A,  that 
there  was  a  memorandum  on  it,  in  the  hand- 
writiuff  of  B,  that  it  belonged  to  C,  the  widow  of 
A,  and  administratrix  of  his  estete  jointly  with 
B ;  it  was  held,  that  such  memorandum  was  sn 
admission  by  the  party  that  C  was  interested  in 
the  event  of  the  suit,  and  she  was  therefore  an 
incompetent  witness  for  such  party.  Cook  v. 
Mix,  11  Conn.  432. 

81.  Where  a  witness  is  proved  to  have  been 
once  interested,  though  only  by  his  own  confes- 
sion, the  disability  cannot  be  removed  by  his 
further  swearing  such  interest  is  at  an  end.  Ely 
V.  JoneSy  Coxe,  46. 

82.  If  a  person  acknowledges  an  expectation 
that  he  shall  gain  or  lose  by  the  fate  of  the  cause, 
he  ought  not  to  be  admitted  as  a  witness,  huds 
y.  JVi&er,  2  Dall.  50. 

83.  A  bare  allegation  of  interest  shall  not  de- 
prive one  of  the  benefit  of  his  witnesses;  it  must 
be  proved  on  the  voir  dire.  Hvlskart  v.  Hart^ 
Coxe,  52. 

84.  Where  a  witness,  on  objection  to  his  com- 
petency, answers  on  his  voir  dire  generally  that 
he  is  interested,  and  no  particular  questions  are 
put  to  him,  to  show  the  nature  of  his  interest,  he 
should  be  excluded.  WUliams  v.  MoUktws,^ 
Qoyi.  252. 

85.  There  are  two  methods  of  proving  a  wit- 
ness to  be  interested  —  by  examining  him  on  his 
voir  dire,  and  by  evidence  ;  both  meDiods  cannot 
however,  be  pursued  at  the  same  time.  Mi/Un 
V.  Bingkam,  1  Dall.  278.  Mallet  v.  Mallet,  1 
Root,  3)1.  McAllister  v.  WUliams,  1  Overt.  107. 
8.  C.  ib.  119.  Bridge  v.  WeUingUm,  1  Mass. 
219.  Ckance  v.  Bine,  6  Conn.  231.  This  rule 
extends  to  the  examination  of  a  witness  before  a 
ma^nstrate  who  takes  his  deposition.  Butler  v. 
BttSsr,  3  Day,  214.  A  cross-examination  of  a 
witneta,  under  a  rule  for  taking  depositions,  will 
not,  however,  amount  to  an  examination  of  him 
on  his  voir  dire,  nor  preclude  any  exception  to 


niii  comprtsiic;  ftt  the  tiiaL    JUfgU*  r.  BingMam, 

y6.  If  ■  witiieu  i*  put  on  the  voir  dir*  IS  to  his 
intereat,  bdcI  purges  hinuetf,  eridance  to  the  ob- 
jection ab  atra  ii  not  ftdmiHible  either  at  that 
trial  nor  on  motioD  for  a  new  trial.  The  objeot- 
ing  partj,  having  once  made  hia  election  of  proof, 
aball  not  afterward  nae  another  mode.  Dorr  t. 
Oigood,  a  Tyler,  28. 

87.  Where  a  party  poti  a  iritnen  upon  hia 
MJr  Hre  as  to  intereat,  he  cannot  ailerwarda 
object  to  him.     Bitbn  ■?.  Hall,  3  Ham.  449. 

88.  A  partj  objecting   to  a   witneH   on  the 
pound  of  intereit  may  offer  evidence  of  tach 
interest)  and  the  vitnea*  ea 
claim  the  intereat 
PatAitlkr,  SPort.  279. 

89.  A  witneia  aworn  on  thevoir  itre  may  only 
be  aaked  whether  he  eoneeiTci  himaelf  intereated 
in,  or  th«t  he  ahall  gain  or  loae  by,  the  event  of 
tbeinjt.  MoOTaT.Skmdi>u,2au.aLHl'}lea.4SA. 

90.  On  the  eiunination  of  a  witneo  aa  to  hia 
intereat,  he  may  be  aaked  any  queations  concern- 
ing inatranienta  he  haa  eiecnted,  without  pro- 
ducing ihoie  inatrumenta.  3ttbbiiu  v.  ^ackttl,  5 
Conn.  258. 

91.  In  an  action  for  damaf[es  canaed  by  oier- 
flowing  land  by  the  erection  of  a  mill-dam,  a 
witneai,  in  hia  examination  npon  hia  voir  dirt, 
may  piopeily  be  aaked  iFthe  removal  of  the  dam 
would  not  operate  to  hia  advantage.  BUelcwtll 
V,  Bagtman,  2  Penn.  1038. 

92.  A  witneia  having,  on  hia  voir  dira,  denied 
any  intereat,  may  be  interro^ted  aa  to  hia  situa- 
tion, in  order  to  diaoover  hia  interest.  Bad  v. 
Dodion,  1  Overt.  396. 

93.  A  witneas,  upon  the  voir  dirt,  may  be  ex- 
amiited  reapecting  contracts,  recorda,  or  docn- 
menta,  not  produced  at  the  trial,  so  far  aa  relatea 
to  bia  interest  in  tiie  canae.  MHitr  i.  MarinM-i' 
CkitTck,  7  Oreenl.  61.  See,  also,  Saw  v.  Rick- 
tTdioit,  1  Gill  A,  Johna.  366. 

94.  A  witneaa,  examined  on  the  voir  dira,  may 
be  required  to  verify  bia  aignatnre  to  an  instru- 
ment, and  the  initinment  may  then  be  read  in 
connection  with  bia  evidence,  for  the  pnrpoae  of 
excluding  it  on  account  of  an  interest  in  the  event 
of  a  anit.     BaniiUtt  v.  BanUiUa,  6  N.  Hamp.  333. 

95.  If  a  witneaa  be  objected  to  sa  intereated, 
•nd  hia  interest  be  proved  by  other  witnesaea, 
the  party  calKng  him  haa  no  right  to  examine 
hira  on  hia  voir  dire,  that  right  belonging  alone 
to  the  party  who  makea  the  objection.  Wright 
V.  MatAetet,  2  Blackf.  ]B7. 

96.  A   witi 

which  to  four  ^     _._ 

without  producing  a  bill  of  aale,  which 

dence  of  hia  interest.   Maye  v.  Gray,  2  Penn.  837. 

97.  The  objeation  of  interest  appliea  eijually 
where  the  Ikct  appean  on  the  elimination  in 
chief,  as  where  it  appears  on  the  voir  din.  Fitktr 
V.  WiUard,  13  Haaa.  379. 

96.  Where  a  witneaa  in  any  stage  of  a  canae, 
in  law  or  equity,  diaoovera  himaelf  to  be  inter- 
eated, hia  leatimony  may  be  rejected.  SwiA  v. 
i><HH>,  6  Johns.  623. 

99.  Where  the  interest  of  a  wilneaa  ig  dis- 
covered after  hia  examioatioD,  it  i*  the  d^tj  of 
the  court  to  direct  the  jury  to  discord  \i\^  evi- 
dsQoe,  although. both  parties  may  have  "  ' 

the  court  that  the  testimony  was  oloaei 
witnesaea  had  been  diacharged,  the  part 
the  objection  having  omitted  to  ms^s  ) 
lion  St  an  earlier  period,  wiltaoDtUV' 
of  enansring  bia  adversary.  Morton  v 
H*i.  tt  Oilf,  136.  ^ 
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100.  Thon^  the  intereat  of  a  witaet*  mnat  be 
proved  either  by  examining  him  on  the  voir  dirs 
or  by  the  teatimony  of  other  witnesses,  yet  a  re- 

irt  to  one  mode  to  prove  the  interest  of  the 
itnesa,  on  one  ground,  doea  not  preclude  re- 
mrae  to  the  other,  to  prove  hia  intereat  on  a 
atinct    ground.     Stebbiiu    v.  SackeU,  5    Conn. 

ie. 

101.  If  a  party  attempts  to  prove  a  witness 
iterested  in  a  question,  and  fails,  the  court  will 
}t  aet  him  aaide,  though  aAerwards  it  appears 
lat  he  ia  intereated.   Coil  v.  fisAop.S  Root,  S2S. 

Catnap,  Sdiiiiingtr  v.  JH 'Cbrr,6  Greeol.  364. 

102.  If  a  party  objecU  to  the  competency  of  a 
witness  offered  on  the  adverse  side,  and  the 
court  sustains  the  objection,  and  the  party  making 
it  aAerwards  waives  it,  and  conaenta  that  the 

aa  be  examined,  the  party  offering  the  wit- 
has  no  right  to  require  of  the  court  to  de- 
cide Ihit  he  is  oompetent,  independent  of  the 
waiver  of  the  objection.  Btail  v.  Lynn,  6  Har. 
JtJ.  336. 

1.  After  the  court  have  excluded  the  de- 
fendant'a  witneaaea,  on  the  ground  of  a  writing 
which  the  defendant  withholds,  which  would 
show  their  intereat,  they  will  not  reconaider  the 
qncalion,  on  hia  producing  it.  MiiduUon  v.  Emo, 
2  Root,  515. 

104.  A  plaintiff  who  has  called,  and  had  the 
benefit  of  the  testimony  of,  a  witneas,  cannot  af- 
terwarda  object  to  him  on  the  ground  of  interest. 
fUfOB  Bank  V.  St^ord,  2  Wend.  483. 

105.  It  ia  too  late  afler  verdict  (o  object  to  the 
iompetancy  of  a  witness  ;  and  the  jary  are  the 
exclusive  judges  of  bis  credibility.   State  v.  Scan, 

1  Bailey,  270. 

106.  Objectiona  to  the  competency  of  a  wit- 
>sa,  founded  on  a  conviction  of  crime,  must  be 

made  at  the  trial,  and  when  the  witneas  is  offered 
be  Bwom,and  mnat  be  aupported  by  the  record 
the  conviction  and  judgment.  Commimuiealtk 
Grem,  17  Mass.  515. 

3.   Corporations,  Totom,  and  untncoryirrated 

107.  A  member  of  a  religioua  or  charitable 
rporation,  hiving  no  individual  intereat,  is  a 
impetent  witness  where  such  oorporation  is  a 

party.  Mttkeiitt  Chvrtk  v.  IVood,  5  Ham.  S83. 
SeaMe,  MitUr  v.  jVnnner*'  Churei,  7  Greent. 
51. 

106.  Where  a  corporation,  created  for  piuua 
and  charitable  uses,  were  made  the  residuary 
legatees  in  a  will,  its  members  were  received 
aa  witnesses  on  the  question  of  the  sanity  of  the 
testator,  which  waa  at  iaane  between  the  exec- 
snd  the  heira  at  law.  Jfaaon  V.  Thatcher, 
7  Mass.  396. 

109.  A  president  of  an  insurancecompany  was 
held  a  competent  witness,  on  a  trial  for  destroy- 
ing a  veaael  at  sea,  with  design  to  injare  the 
company.      U.  Statu  v,  Jokm,  4  Dall.  412. 

110.  The  preaident  of  the  incorporated  inan- 
nce  company  by  whom  property  was  insured, 

although  a  stockholder,  may  be  a  witness  to 
prove  the  hand-writingof  the  defendant, in  a  anit 
against  him  fbr  casting  away  and  destroying  t 
vesael  with  intent  to  prejudice  the  underwriters. 
ib.  1  Wash.  C.  C.  3G3. 

111.  A  stockholder  in  a  bank  is  an  i&aom- 
petent  witness  to  prove  notice,  in  an  action  by 
the  bint  ftgunal  the  indorser  of  a  promiasory 
note    Bfl«fc  V.  ITgMff,  4  Dall.  151. 

tin    Ttisnoftjes'^on  to  a  Witness,  in  an  action 

^lnJ''"]j^iia4k«iw  jUstold  out  Ua  Block,  al 
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f&oiif h  he  stated  that  he  tapftmed  be  c*iild  par- 
chase  it  bsek  if  be  chose,  there  being  no  sfree- 
ment  to  ie>pnrchase  at  the  time  ^  the  sale. 
Diiea  Aw.  Co,  y.  CadwtU^  3  Wend.  296. 

113.  A  member  of  a  corporation,  who  is  its 
soretjr  for  the  payment  of  a  debt  not  in  contro- 
Tersy  in  the  suit  on  trial,  is  not  on  that  account 
aji  incompetent  witness  for  the  corporation.  Mil- 
ler V.  Marintrs*  Ckwrck^  7  Gieeni.  51. 

114.  An  interested  corpormtor  is  a  competent 
witness,  te  proTC  himself  either  to  be,  or  to  hare 
been,  the  depository  of  the  mnnimente  of  his  oor- 
poration.  Vniim  Bank  v.  RidgU^,  1  Uar.  d&  Oill, 
324. 

115.  The  members  of  quasi  corporations,  such 
as  counties,  towns,  &c.,  are  ez  wBCBstiiaU  compe- 
tent witnestes  in  cases  in  which  the  corporation 
is  a  party.     JIfoyor,  ^.  y.  Wrigkt^  2  Port.  230. 

1 16.  An  inhabitant  of  a  town,  free  from  indi- 
Tidual  interest,  is  a  competent  witness  in  ite 
&yor,  although  the  town  is  a  party  in  interest. 
Canning  y.  Pinkkam^  1  N.  Hamp.  353.  Sehenek 
y.  Carskenj  Ooxe,  J89.  Orange  y.  S^ngfidd^  1 
South.  \m,  RoU  y.  MaxweU,  2  ib.  493.  Jack- 
son y.  HiUsboroMgk,  1  Dey.  A,  Bat.  177.  Mays- 
tille  y.  SkuUt^  3  Dana,  10.  Pond  y.  8age^  1  Chip. 
250.  Smith  V.  Baker,  1  Root,  207.  SaUsbnry  y. 
Harwinton,  2  ib.  435.  And  so  is  an  inhabitant 
of  a  state.  ConnsaictU  y.  BradisK,  14  Mass.  296. 
So  of  a  oouDty.  Burlington  y.  Fennimore,  Coxe, 
190.    So  of  a  parish.    6  N.  Hsmp.  164. 

117.  On  a  trial  between  two  towns  as  to  the 
support  of  a  pauper,  an  inhabitant  rated  and 
taxed  in  either  town  cannot  testify.  Ckester  y. 
Rockingham,  firayt.  239.  CommonwoeaUk  y .  Baird, 
4  S.  dt.  R.  141.  Pkr  Contra,  Bloodgood  y.  Ja- 
maica, 12  Johns.  285.    S.  C.  12  ib.  285. 

118.  If,  after  a  yote  by  a  town  not  to  defend  an 
action,  the  selectmen  defend,  they  sre  not  com- 
petent witoesses  in  the  action,  because  they  are 
bound  to  indemnify  the  town  for  the  coste.  Em- 
erson y.  J^ewbury,  13  Pick.  377.  So  if  one  of 
the  trustees  of  a  charity  resigns  his  trust  during 
the  pendency  of  an  action,  he  is  still  liable  for 
coste,  and  not  a  competent  witness.  Mams  y. 
Ldand,  7  ib.  62. 

^  119.  Under  the  Pennsylyania  act,  a  oommis* 
sioner  who  is  texable,  and  has  paid  his  toxes,  is 
a  competeht  witness  for  the  township,  under  the 
act  of  April  2, 1822,  in  a  suit  oommeneed  prior 
to  the  act.  M  *Farland  y.  Ccmmissionsrs,  ^.  12 
S.  d:  R.  297. 

120.  An  inhabitent  cannot  be  admitted  as  a 
witness,  by  yirtue  of  stetute  of  1792,  e.  32,  to  proye 
a  way  for  all  the  inhabitante,  where  the  question 
in  dispute  is  a  right  of  the  inhabitante  of  the 
town  to  a  way,  common,  or  other  easement,  by  a 
non-existing  grant  or  prescription.  Odiortu  y. 
IVade,  8  Pick.  518. 

121.  An  inhabitant  of  a  place  is  incompetent 
to  proye  a  right  of  fishery  common  in  all  the  in* 
habitente  of  the  place.  Jacokson  y.  Fotmtain,  2 
Johns.  170.  But  he  is  a  competent  witness  fbr  a 
party  denying  such  right,  ih. 

1&.  An  inhabitant  of  a  particular  place  is  not 
a  competent  witness  to  proye  a  prescriptiye  right, 
common  to  all  the  inhabitente  of  that  place  ;  but 
he  would  be  competent  to  proye  a  public  right 
of  fishery  in  all  the  citizens  of  the  stete.  Gmdd 
y.  James,  6  Cow.  369. 

123.  No  inhabitant  of  a  town  is  a  competent 
witness  to  proye  a  custom  for  the  inhabitente  to 
dig  clams  in  a  particular  spot,  either  at  common 
law,  or  by  the  Massachusette  stetute  of  1792,  c. 
32,  which  proyides  that,  where  a  town  is  a  par^, 
or  interested  in  the  eyeot  of  a  suit,  any  inhab- 


itaiit  nuiy  be  adoaiited  as  a  competent  witness ; 
for  a  yerdict  for  one  inhabitant  would  be  eyi- 
denoe  fiir  another  claiming  in  the  same  right. 
Li^fkin  y.  HasksU,  3  Pick.  356.  By  that  stetute, 
an  inhabitant  is  tendered  competent  only  incases 
in  which  the  town,  in  ite  corporate  capacity,  is  a 
party,  or  interested  an  the  suit,  and  not  where 
the  question  in  dispute  is  a  right  of  the  inhab- 
itente of  the  town  to  a  way,  common,  or  other 
easeoMUt.  ik.     Odioms  y.  Wade,  8  Pick.  518. 

124.  In  a  suit  against  a  town  for  damages  sus- 
teined  foe  want  of  repairs  in  a  bridge,  the  snr- 
yeyor  of  highways  for  the  district  is  not  a  com- 
petent witness  for  the  town,  nor  will  a  release 
by  a  selectman,  nor,  it  seems,  by  the  selectmen, 
qualify  him.     Picrafi  y.  Randolph,  6  Verm.  969. 

125.  In  an  action  for  contribution,  between  the 
sureties  of  a  collector  of  texes,  for  money  paid  by 
one  of  them  without  suit,  the  town  troasofer  is  a 
competent  witness  to  proye  the  collector's  delin- 
quency.   Jfason  y.  Read,  7  Greenl.  22. 

126.  In  an  aotion  on  the  official  bond  of  a  coU 
lector  of  taxes,  where  the  point  in  issue  was 
whether  the  money  collected  had  been  paid  oyer 
to  the  treasurer  or  not,  it  was  held,  that  the  treas- 
urer, being  released  by  the  town,  was  a  compe- 
tent witness  to  disprove  the  payment.  Ford  w. 
Clongh,  8  ib.  334. 

If^.  A  prudential  committee  of  a  school  dis- 
trict is  competent  to  testify  to  a  contract  made  in 
that  capacity,  in  an  action  against  the  district 
upon  such  contract.  Allen  y.  Wesiport,  15  Pick. 
35. 

128.  It  is  no  objection  to  a  witness  that  he  is 
a  member  of  a  board  of  chosen  freehoMets,  and 
that  the  suit  is  prosecuted  at  the  instance  of  the 
board,  and  notwithstanding  the  board  has  ad- 
yanced  money  to  carry  on  the  suit.  Schank  y. 
Steoenson,  1  Penn.  387. 

129.  In  a  penal  action  against  a  member  of  a 
religions  society  or  sect  caUed  Shakers,  a  asem- 
ber  of  that  society  is  a  competent  witness,  al- 
though the  members  hold  all  things  in  common, 
and  haye  a  partnership  interest  in  all  their  con- 
cerns, as  a  religious  sect.  Wells  y.  Lame,  8  Johns. 
462. 

130.  In  trespass  quare  tiasuwrn,  by  the  deaotms 
of  a  society  of  Shakers,  for  an  injury  to  the  com- 
mon property,  the  members  of  the  same  society 
are  competent  witnesses,  on  releasing  to  the 
plaintifis  their  interest  in  the  action,  and  receiy- 
ing  releases  from  the  plaintifis  of  all  obligation 
to  contribute  to  the  coste  of  the  suit.  Jtmasrson 
y.  Brock,  3  Greenl.  243.  And  they  are  compe- 
tent witnesses,  without  releases,  in  any  suit  in 
which  the  descons  are  parties,  not  directly  con- 
cerning the  common  property.  Riekar^ion  y. 
FVesman,  6  ib.  57. 

4.  Portias  to  Promissory  Jfaiss  and  BilXs  ef 

Exchange, 

131.  A  party  to  a  negotiable  instrument  shall 
not  be  permitted  to  show  that  it  was  tnyalid, 
when  he  became  a  party  to  it,  by  his  own  testi- 
mony. CkarehiU  y.  aatsr,  4  Mass.  156.  Pmrksr 
y.  Lovefoy,  3  ib.  565.  Biarksr  y.  iVsnfics,  6  ib. 
430,  434.  Widgery  y.  JIfimres,  ib.  449.  Jones  r. 
Coolidge,  7  ib.  199.  Colomati  y.  Wise,  2  Johns. 
165.  Ross  y.  Wells,  1  Stew.  199.  But  see  Todd 
y.  Stt^ord,  ib.  199.  But  he  may  testify  to  facte 
hsppening  afterwards  and  consistent  with  the 
yalidity  o?  the  note  at  first.  Warren  y.  Merry, 
3  Mass.  27.  Barker  y.  Prentiss,  6  ib.  430,  434. 
Parker  y.  Hanson,  7  ib.  470.  Van  Sekaack  y. 
Stafford,  12  Pick.  565.  Smitk  y.  M  *Dow,  2  Conn 
Rep.  277.      Crayton  y.  Collins,  2  M^Coid,  457 
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The  role  doee  not  extend  to  bille  of  lading  oi  in* 
etramenti  not  negotieble.  Broum  ▼.  BmSeoek^  3 
Mass.  29.  Hill  y.  Peyion,  ib.  559.  WorcuUr  ▼. 
Eaton,  n  ib.  368.  Lok»  v.  Hafiut,  ib.  496. 
Hudson  T.  HuHbert,  15  Piek.  423.  It  does  not 
apply  where  the  instmment  haa  not  been  nego- 
tiated. Fox  V.  WJUlwy,  16  Maaa.  116.  It  ap- 
pliea  to  a  peraon  aigning  ae  agent.  P^elunrd  ▼. 
Richardson,  17  ib.  122. 

132.  The  maker  or  other  party  to  a  note  is  a 
competent  witneaa  to  prove  that  it  was  void  in 
ita  inception,  for  usury  or  other  cause.  Stafford 
▼.  RUe,  5  Cow.  23.  Bank  of  Vtiea  ▼.  HUlard,  ib. 
153.  Van  Sckaack  v.  Stafford,  12  Pick.  565.  So 
in  Connecticut,  if  divested  of  interest.  Tevn- 
send  ▼.  Bvrk,  1  Conn.  260.  Pbr  Covtra,  Hart- 
ford  Bank  ▼.  Barry,  17  Mass.  94.  Ckurehia  v. 
Suter,  4  ib.  156.  Manning  y.  WheatUmd,  10  ib. 
502.  Houghton  y.  Fags,  1  N.  Hamp.  60.  See, 
also,  Usury,  254, 257,  st  seq, 

133.  An  indorser  of  a  note  or  bill  is  incompe- 
tent, in  respect  to  his  interest,  as  a  witness  in 
favor  of  a  aubsequent  indorsee,  to  charge  any 
party  to  the  instrument  whose  liability  is  ante- 
rior to  his  own.  Ksnnon  y.  JIf  *J2as,  2  Port.  369. 
Hsrriek  y.  fVkUnsu,  15  Johns.  240.  But  see 
Gorham  y.  Carrol,  3  Litt.  121.  And  though  he 
swears  that  he  haa  disposed  of  all  his  interest  in 
the  note,  and  that  he  believes  that  he  is  not  re- 
sponsible on  his  indorsement.  BasHns  v.  Wilson, 
6  Cow.  471.  Otherwise  of  a  discharge  under  the 
insolvent  law.    Murray  v.  Judah,  ib.  484. 

134.  In  an  action  by  the  indorsee  against  the 
maker  of  a  note  indorsed  in  blank,  the  indorser, 
although  he  may  have  releaaed  his  claims  upon 
the  note,  is  not  a  competent  witness  to  prove 
that  it  was  pledged  by  him  to  the  indorsee,  as  col- 
lateral security,  for  a  debt  less  than  the  amount 
of  it,  the  maker  contending  that  the  indorsee 
ought  not  to  recover  more  than  the  amount  of 
such  debt.    Knights  v.  Fulnam,  3  Pick.  184. 

135.  In  an  action  by  the  indorse^  of  a  bill  of 
exchange  a^inst  the  first  indorser,  the  plain- 
tiff's immediately  precediug  indorser  cannot  be 
made  a  witness  by  striking  his  name  off  the  first 
and  third  bills  of  the  set,  although  it  ia  suggest- 
ed that  the  second  bill  is  lost.  Stsmmet*  v.  Cur- 
rie,  1  Dall.  269. 

136.  An  indorser  is  a  competent  witness  to 
show  that  the  indorsement  was  in  trust  for  other 

Grsons  than  the  holders.    Barksr  v.  FrsnJUss,  6 
ass.  430. 

137.  The  maker  of  a  promissory  note  is  not  a 
competent  witness  for  the  indorser,  in  an  action 
hj  the  indorsee  againat  the  indorser,  unless  re- 
leased.    PHrce  v.  BuiUr,  14  Mass.  303. 

138.  The  drawer  of  a  bill  of  exchange  ia  not  a 
competent  witness  for  the  hidorsee,  in  an  action 
against  the  acceptor,  because  of  his  liability  to 
damages,  interest,  and  costs,  if  the  party  calling 
him  should  not  prevail.  Scott  y.  M'LsUaat,  3 
Greenl.  199. 

139.  The  drawer  of  a  bill  is  r  competent  witr 
ness,  in  an  action  against  the  acceptor,  to  show 
that  the  acceptance  was  conditional.  Storsr  v. 
Logan,  9  Mass.  55. 

140.  In  an  action  upon  a  promissory  note 
against  one  of  several  makers,  another  of  the 
nmikers  is  a  competent  witness  for  the  defend- 
ant, being  released  by  the  defendant  from  all 
claim  to  contribution.  Ames  y.  Witkington,  3  N. 
Hamp.  115.     Carleton  v.  Wbitaksr,  5  ib.  196. 

141.  An  indorsee  of  a  promissory  note,  whose 
liability  has  in  any  event  ceased,  is  competent  to 
prove  the  execution  of  the  not*  Cks.rroU  v. 
Mssks^  3  Port.  296. 


142.  The  payee  of  a  procaueorj  note,  payablt 
to  him  or  bearer,  is  incompetent  to  prove  the 
making  of  the  note.  ib.  Otherwise,  if  indorsed 
without  recourse.     Bics  v.  Stsams,  3  Mass.  225. 

143.  In  an  action  by  the  indorsee  against  the 
maker  of  a  note,  the  payee  is  a  competent  wit- 
ness to  prove  the  time  of  indorsement.  Spring 
v.  Lovett,  11  Pick.  417.  Also,  to  show  on  what 
terms  the  indorsement  was  made.  Stone  v. 
Vanee,  6  Ham.  246.  Also,  to  prove  that  the  note 
was  paid  before  he  indorsed  it.  Bryant  v.  Bitter- 
bush,  2  N.  Hamp.  212.  FUch  v.  HiU,  11  Mass. 
286.  Also,  to  prove  that  it  has  not  been  paid. 
Nichols  V.  Artman,  Harper,  285. 

144.  An  indorsee  of  a  promissory  note  is  a 
competent  witness  to  prove  a  payment  of  it  by 
the  maker.     White  v.  KiJtfUng,  11  Johns.  128. 

145.  One  who  held  a  note  indorsed  in  blank, 
and  sold  it  to  another  without  indorsing  it,  is, 
after  the  execution  of  the  note  is  proved,  a  com- 
petent witness  for  the  holder,  in  an  action  by 
him  against  an  indorser.  WiUiams  v.  Matthews, 
3  Cow.  252. 

146.  In  an  action  on  a  promissory  note,  the 
defendant  ofiered  as  a  witness  the  drawer  of  an 
order,  to  prove  that  the  plaintiff  accepted  such 
order  in  payment  of  the  note.  Held,  incompe- 
tent.    Huntington  v.  Champtin,  Kirby,  166. 

147.  In  an  action  by  an  indorsee  against  W., 
on  two  promissory  notes,  one  of  which  was  made 
by  W.  and  indorsed' by  J.,  and  the  other  was 
made  by  J.  and  indorsed  by  W.,  where  it  ap- 
peared that,  after  the  execution  of  the  notes,  but 
before  their  maturity,  J.  had  failed,  and  assigned 
his  property  for  the  benefit  of  his  creditors,  and 
W.  had  in  consequence  released  J.  from  all 
claims,  demands,  and  causes  of  action,  J.,  who 
was  offered  as  a  witness  by  the  plaintiff,  was 
held  not  to  be  incompetent.  Eastman  v.  Wii^ 
ship,  14  Pick.  44. 

148.  Where  one  having  funds  in  the  hands  of 
his  correspondent  drew  a  bill  on  him  for  the 
amount,  which  the  latter  accepted,  but  failed  to 
pay,  it  was  held,  in  an  action  brought  by  the 
payee  against  the  drawer,  that  the  acceptor  was 
a  competent  witness  for  the  drawer.  BamweU 
y.  Mitchell,  3  Conn.  101. 

149.  In  an  action  against  A  and  B,  as  joint  ob- 
ligors of  a  single  bill,  signed  and  sealed  in  their 
partnership  name,  B,  who  had  suffered  judgment 
by  defiiUlt,  upon  the  plea  of  non  est  factum  by  A, 
was  offered  as  a  witness  by  the  plaintiff,  to  prove 
the  execution  of  the  single  bill  by  B,  in  the  pres- 
ence of,  and  by  consent  of.  A,  and  also  to  prove 
another  bill  in  the  hand-writing  of  A,  and  to 
which  he  had  affixed  the  partnership  name. 
Held,  that  B  was  not  a  competent  witness,  be 
ing  interested  to  fix  A's  liability.  Albers  v.  WU 
tdnson,  6  Gill  db  Johns.  358. 

150.  A,  the  sole  owner  of  a  bill  of  exchanffo 
indorsed  it  in  blank,  and  delivered  it  to  B  to  de 
liver  it  to  C  for  collection,  and,  when  coUeoted, 
to  place  the  amount  to  the  credit  of  A  and  B,  in 
account.    C  collected  the  amount,  but  refused 
to  pass  it  to  the  credit  of  A  and  B,  who  settled 
their  account  with  C,  and  paid  him  the  balance. 
A  afterwards  sued  C  for  the  amount  received 
upon  the  bills.     Held,  that  B  was  a  competen 
witness  for  A.      Taber  v.  Perrott,  9  Cranch, 
39. 

151.  The  assignee  of  a  note  not  negotiable  is 
not  precluded,  by  the  Conneeticnt  statute  of  1829, 
§  1,  (p.  61,  ed.  1835,)  from  giving  teatimony  to 
prove  the  payment  of  the  note  to  him.  Johnson 
V.  Blackman,  11  Conn.  342. 

152.  In  an  action  by  a  payee  against  one  who 
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lias  signed  a  promiMwry  note  m  rarety,  the  prin- 
cipal on  the  note  w  a  competent  witneea  for  the 
defendant  wh^n  releaied  from  liability  to  coats ; 
hia  interest  being  balanced.  HiU  t.  AMsCssr,  5 
N.  Hamp.  168. 

5.    Partui  to  Deeds. 

163.  A  vendor  of  lands,  with  implied  warranty, 
cannot  be  a  witness  without  a  release.  Shields 
T.  BueKannoMt  2  Teates,  2t9. 

164.  A  grantor,  in  a  deed  with  general  war- 
ranty, is  a  competent  witness  aAer  the  coTenant 
of  warranty  has  been  released.  Wiail  y.  Jfdson^ 
3  Litt  396. 

166.  A  grantor,  who  has  given  a  deed  with  fVill 
eovenants,  is  a  competent  witness  for  a  person 
deriving  title  under  him,  but  not  as  bis  imme- 
diate grantee,  on  being  released ;  the  release  pre- 
cludinjj^  the  party  from  resorting  to  him  as  his 
immediate  grantor.  Jackson  v.  Ro&t,  18  Johns.  60. 

166.  The  grantor  in  a  deed  is  competent  to 
prove  its  execution  so  far  as  he  was  concerned. 
Smith  V.  Morrow,  7  J.  J.  Marsh.  442. 

167.  A  grantor  in  a  deed  without  warranty  is 
a  competent  witness  to  testify  that  it  was  made 
in  go<Ml  faith.    Major  v.  Deer,  4  ib.  686. 

&8.  The  grantor  in  a  deed,  if  uninterested,  is 
a  competent  witness  to  prove  the  deed  invalid. 
Budson  V.  Hulbert,  16  Pick.  423. 

169.  In  an  action,  by  one  of  two  grantors 
against  the  grantee,  in  which  the  construction 
of  the  deed  came  in  question,  it  was  held,  that 
the  other  grantor  was  a  competent  witness  to 
establish  a  collateral  fact  as  to  the  situation  of 
the  premises  at  the  time  of  the  grant.  Baksr  v. 
Sanderson,  3  ib.  348. 

160.  A  grantor  in  a  deed  which  is  impeached 
as  fraudulent,  on  being  released  by  the  grantee 
from  all  claims  and  demands  whatsoever  on  ac- 
count of  the  covenants,  Sui.,  is  a  competent  wit^ 
ness,  to  prove  as  well  as  disprove  the  fraud  ',  the 
objection  goes  to  his  credit,  not  to  his  compe- 
tencpr.    Jackson  v.  Frost,  6  Johns.  136. 

161.  The  grantor  of  a  deed,  with  words  of 
general  implied  warranty,  cannot  be  admitted  to 
invalidate  it,  nor  to  show  that  he  has  not  received 
consideration  after  signing  a  receipt.  Erie  v. 
Underwood,  3  Teates,  172. 

162.  A  party  to  a  deed  is  not  an  incompetent 
witness  to  invalidate  it,  in  a  suit  between  other 
persons.     Simmons  v.  Parsons,  1  Bailey,  62. 

163.  It  is  no  objection  to  the  testimony  of  a 
witness,  that  it  goes  to  invalidate  a  title  derived 
by  deed  from  such  a  witness.  Haddock  v.  WU^ 
marth,  6  N.  Hamp.  181. 

164.  A  grantor  in  a  deed,  who  has  no  interest 
in  the  suit,  and  who  has  made  no  covenante,  is 
a  competent  witness.  Herbert  v.  Herbert,  Breese, 
278. 

166.  Merely  being  in  the  chain  of  title  is  not 
an  interest  that  disqualifies  a  witness.  Myers  v. 
Brownell,  I  Chip.  466. 

166.  Where  the  title  to  premises  is  not  put  in 
issue,  it  is  no  objection  to  the  competency  of  a 
witness  that  he  is  the  grantor  of  the  party  call- 
ing him.  Hull  V.  Fuller,  7  Verm.  106.  S.  C.  &.  100. 

167.  The  grantor  of  a  deed  with  covenante  of 
warranty  is  a  witness  against  his  grantee  in  a 
suit  brought  against  him  for  trespass  on  the 
premises.  Van  Miys  v.  Terhune,  3  Johns.  Gas.  82. 

168.  The  grantor  of  a  deed  without  warranty 
or  fraud,  and  the  mortga|ror  of  a  mortgage,  are 
good  witnesses  to  suppoi:  titles  derived  under 
them.  Gratz  v.  Ewalt,  2  Binn.  96.  Cain  v. 
Henderson,  ib.  108. 

169.  In  an  action    for  use  and  occupation, 


brooght  by  a  mortgagor,  the  mortgagee  b  a 
competent  witness  to  prove  that  he  entered  for 
condition  broken,  and  then  leased  the  land  to 
the  defendant,  and  that  the  mortgage  had  been 
foreclosed.    Plympton  v.  Moore,  13  Pick.  191. 

170.  A  coparcener,  who  had  executed  a  deed 
of  release  to  another  coparcener,  was  held  to  be 
a  competent  witness  for  the  latter,  in  a  contest 
for  the  possession  of  the  land  released.  Rogers 
V.  TVirisy,  4  Bibb,  356. 

171.  The  grantee  of  land  by  a  qnitolaim  deed 
is  a  competent  witness,  in  an  action  of  ejectment 
between  other  persons,  to  establish  such  deed. 
KUne  V.  Beebe,  6  Conn.  494. 

172.  In  ejectment  by  mortgagee,  against  one 
claiming  from  the  mortgagor  under  a  qnitolaim 
deed,  the  mortgagor  is  not  a  competent  witness  for 
the  plaintiff.    Jackson  v.  M'Ckesney,  7  Cow.  360. 

173.  A  grantor  with  special  warranty  is  a  wit- 
ness for  his  grantee,  in  an  action  of  ejectment 
Bums  V.  Lyon,  4  Watte,  363. 

174.  The  grantor  in  a  quitolaim  deed  is  a  com- 
petent witness  for  the  grantee,  in  pjectmest 
brooght  by  the  latter  for  the  land  conveyed. 
Jackson  v.  Hvhble,  1  Cow.  613. 

176.  In  Connecticut,  proprietors  are  admitted 
to  testify  respecting  the  title  to  land  which  they 
had  quitelaimed  for  k  valuable  consideration. 
Lay  V.  Hayden^  2  Root,  317. 

176.  In  an  action  on  the  Connecticut  statute,  for 
receiving  a  piece  of  land  while  the  grantor  was 
out  of  possession,  and  the  plaintiff  was  in,  hold- 
ing adversely,  it  was  held,  that  the  grantor  was 
a  competent  witness  for  the  defendant,  to  explain 
the  character  of  the  plaintiff 's  possession  at  the 
time  specified.    Jfichols  v.  Hotchkiss,  2  Day,  121. 

177.  The  grantor  in  a  deed  of  conveyance, 
who  covenante  that  he  has  good  right  to  sell  the 
land,  and  that  he  will  warrant  the  same  against 
all  persons  claiming  under  him,  is  a  competent 
witness  for  the  grantee,  in  an  action  brought  by 
him  against  •one  who  does  not  claim  under  the 
grantor,  as  he  cannot  be  interested  in  the  event 
of  a  suit.  Twa$nbljf  v.  Henley,  4  Mass.  441. 
Sweetzer  v.  Meese,  6  Binn.  600.  Beach  v.  Sution^  5 
Verm.209.  JIT C2am  v.  Or<^^,  2  A.  K.  Marsh. 454. 

178.  A  man  who  has  given  a  bond  for  the  con- 
veyance of  land,  with  warranty  against  all  per- 
sons claiming  under  himself,  and  ailerwards  con- 
veyed the  same  land  to  another  person  nnder  a 
decree  in  chancery,  is  a  competent  witness  fur 
either  party.    Porter  v.  Rt^nson,  3  ib.  253. 

179.  In  a  real  action,  where  both  parties  claim 
the  land  under  the  same  title,  the  g^rantor  from 
whom  the  title  is  originally  derived  will  be  a 
competent  witness  for  either  party,  as  both  are 
equally  interested  in  the  covenante.  Roberts  v. 
Whiting,  16  Mass.  186. 

180.  Where  grante  are  made  of  the  same  land 
to  contending  claimants,  with  general  warranty, 
the  widow  of  the  grantor  is  a  witness  in  the  suit 
between  the  claimante.  *  Brindle  v.  JITileacite,  10 
8.  &  R.  282. 

181.  Where  A  claimed  land  under  a  prior  deed 
with  covenante  of  seizin  and  warranty,  and  B 
claimed  by  a  subsequent  deed,  which  was  regis- 
tered first,  without  any  covenant,  it  was  held, 
that  the  grantor  was  a  competent  witness  to 
prove  notice  of  the  prior  conyoyu^ce  to  the  sub- 
sequent grantee.   Adams  v.  Cuddy,  13  Pick.  4G0 

182.  A  man  who  has  conveyed  land  or  sold 
slaves,  and  executed  a  writing  to  warrant  the 
title,  may  be  a  witness  to  prove  he  had  no  title. 
Wright  V.  Nichols,  1  Bibb,  298. 

]§3.  Where  the  same  person  conveys  two  ad- 
joining parcels  of  land  to  different  persons,  bv 
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deeds  of  warranty,  and,  in  an  action  between  the 

grantees,  in  which  the  question  is  whether  the 
ounds  of  the  land  first  conveyed  do  not  include 
the  premises  conveyed  by  the  subsequent  deed, 
the  grantor  is  not  a  competent  witness,  being 
interested  to  support  the  title  of  the  subsequent 
|rrantee.     Jackson  v.  HtUUnback,  2  Johns.  3d4. 

184.  Where  the  acknowledgment  of  a  feme 
ecvert,  one  of  the  grantors  in  a  deed,  was  declared 
defective,  she  was  admitted  to  give  evidence  for 
the  defendant,  in  an  action  of  ejectment  for  the 
same  land  conveyed  by  her  deed,  brought  by  a 
person  claiming  under  her  deed.  HaU  y.  Git- 
Ungs,  2  Har.  d&  J.  380. 

185.  A  party  may  be  admitted  to  testify  as  to 
pedigree,  and  as  to  the  death  or  absence  of  a 
subscribing  witness  to  a  deed.  Douglass  v.  Ssn- 
dersoTiy  1  Yeates,  15. 

186.  The  defendant,  in  a  suit  in  which  his 
lands  were  attached,  having  sold  the  same  lands 
pending  the  attachment,  his  grantee  cannot  be 
a  witness  for  him  in  that  suit,  his  title  being 
directly  affected  by  a  verdict  for  the  defendant. 
SehiUinger  v.  JIf' Cann,  6  Greenl.  364. 

187.  A  witness  to  a  will,  holding  a  covenant 
of  warranty  from  the  testator,  is  not  therefore 
interested,  m  a  suit  between  the  heir  and  the  de- 
visee.    Thompson  v.  Shoeman^  1  Bibb,  401. 

188.  A  conveys  land  to  B,  with  a  covenant  of 
warranty,  and  B  conveys  the  same  land  to  C, 
with  a  covenant  of  warranty.  A  release,  by  C, 
of  A's  covenant,  is  in  law  a  release  of  B's  cov- 
enant, and  such  release  makes  A  a  competent 
witness  for  C,  in  a  writ  of  entry  brought  by  C  to 
recover  the  land.  LeighUm  v.  Perkins^  2  N. 
Hamp.  427. 

189.  A  conveyed  to  B,  with  covenants  of  sei- 
zin and  warranty,  a  piece  of  land  containing  13 
acres,  bounded  east  by  the  land  of  C,  and  west 
by  that  of  A.  In  an  action  of  trespass  quare 
dausum  fregit,  brought  by  B  against  C,  the  de- 
fendant pieced  title,  and  claimed  that  the  divid- 
ing line  between  his  land  and  that  conveyed  to 
the  plaintiff  was  west  of  the  locus  in  quo.  The 
grantor  was  offered  as  a  witness  to  disprove  the 
defendant's  claim,  having  been  released  by  the 
plaintiff  from  the  covenants  in-his  deed.  It  was 
held,  that  the  grantor  was  an  incompetent  wit- 
ness, being  interested  to  establish  the  dividing 
line  as  far  eastward  as  possible,  and  that  the  re- 
lease did  not  restore  his  competency,  the  eov- 
nants  in  his  deed  running  with  the  land.  Jibby 
▼.  Goodrich,  3  Day,  433. 

190.  Where  a  wood-lot  was  conveyed  by  the 
defendant  to  the  plaintiff,  with  a  covenant  of 
warranty,  it  was  held,  in  an  action  bv  the  plain- 
tiff for  the  breach  of  such  warranty,  that  P.,  who 
had  conveyed  the  same  land  to  £.  by  a  warranty 
deed,  was  a  competent  witness  to  prove  that  he 
entered  on  the  land,  as  the  a^ent  of  £.,  for  the 
purpose  of  evicting  the  plaintiff.  Burrage  v. 
amith,  16  Pick.  56. 

191.  A  feme  coverts,  who  has  executed  a  deed 
with  her  husband,  is  a  competent  witness  to 
prove  that  the  deed  has  been  antedated ',  for,  al- 
though antedated,  an  acknowledgment  made  by 
her  at  any  time  would  bar  her  right  to  dower ; 
and,  if  not  acknowledged,  her  signing  is  no  bar 
in  New  York,  so  that  neither  way  is  she  inter- 
ested.   Jackson  v.  Bard^  4  Johns.  230. 

6.   Parties  to  Suit, 

192.  A  nominal  party  of  record  cannot  be  a 
witness.  Vinyard  v.  Brown,  4  M'Cord,  24.  Scher' 
merkom  v.  Sckermerkom,  1  Wend.  119.  And, 
though  he  be  indemnified  as  to  costs.    Page  v. 


Page,  15  Pick.  368.     But  see  Johnson  v.  Black- 
man,  11  Conn.  342. 

193.  A  mere  nominal  plaintiff  in  an  action  is 
a  competent  witness  in  favor  of  the  defendant ; 
but  he  cannot  be  compelled  to  testify  in  such 
action.    Preioett  v.  Marsh,  1  Stew.  &  Fort.  17. 

194.  A  party  to  the  record  cannot  be  a  witness, 
unless  by  consent  of  the  real  parties  in  interest. 
Frear  v.  Evertson,  20  Johns.  142. 

195.  A  plaintiff  cannot  become  a  witness  by 
suing  in  the  name  of  a  formal  transferee.  Lypher 
V.  Long,  4  Watto,  253. 

196.  The  plaintiff  is  a  competent  witness  to 
prove  notice  to  a  defendant  to  produce  a  deed. 
Jordan  v.  Cooper,  3  S.  &  R.  564. 

197.  The  plaintiff  is  a  good  witness  to  prove 
the  death  of  a  subscribing  witness  to  a  deed,  in 
order  to  let  in  evidence  of  the  hand-writing. 
Douglass  V.  Sanderson,  2  Dall.  116.  So  to  prove 
the  loss  of  a  deed.  Chamberlain  v.  Gorham,  20 
Johns.  144. 

198.  A  defendant  cannot  introduce  himself  at 
a  witness  to  prove  his  own  bill  filed  against  an 
obligation  upon  the  statute  of  usury.  Livingston 
v.  Bird,  1  Root,  255. 

199.  A  party  cannot,  in  anv  action,  be  a  wit* 
ness  to  prove  payments  which  he  has  made. 
Bradley  v.  Goodyear,  1  Day,  104. 

200.  Whether  the  party  can  be  permitted  to 
testify  in  assumjMit,  on  the  ground  that  it  is  an 
action  on  book  —  qutsre,  Edwards  v.  Jdchols,  3 
Day,  16. 

201.  If  a  party,  who  supports  his  book  of  ac* 
counts  by  his  oath,  according  to  the  practice  in 
New  Hampshire,  be  cross-examined,  it  does  not 
make  him  a  witness  in  chief.  Eastman  v.  Moul- 
ton,  3  N.  Hamp.  156. 

202.  In  an  action  of  book  debt,  (in  Connec- 
ticut,) the  plaintiff  is  not  a  competent  witness  to 
prove  the  acknowledgment  and  promise  of  the 
defendant,  in  order  to  take  a  case  out  of  the 
statute  of  limitations.  fVeed  v .  Bishop,  7  Con  n .  1 28. 

203.  One  is  incompetent  as  a  witness  who  has, 
by  purchase,  made  himself  quasi  a  party  to  the 
suit.     Janes  v.  M*J^eil,  2  Bailey,  466 

204.  A  defendant  in  assumpsit,  though  de- 
faulted, cannot  be  a  witness  for  his  co-defendant. 
Kimball  v.  Lamson,  2  Verm.  138.  Pillsbury  v. 
J^elson,  2  N.  Hamp.  283.  See  Bradlee  v.  /feal, 
16  Pick.  501.  Nor  against  him,  though  wil- 
ling to  testify  without  his  consent.  Columbian 
Man.  Co,  v.  Dutch,  13  Pick.  125.  See,  also.  Bo. 
Attn  V.  Taylor,  6  Cow.  313. 

205.  If  a  writ  is  issued  against  two,  and  one 
only  be  taken,  and  the  suit  proceed  against  him 
alone,  the  one  not  taken  may  be  a  witness. 
Puroiance  v.  Dryden,  3  S.  d&  R.  402.  Stockham 
V.  Jones,  10  Johns.  21. 

206.  If  plaintiff  includes  several  as  defendants 
in  a  suit,  and  offers  no  testimony  against  some 
of  them,  they  may  be  witnesses.  Wakeley  v. 
Hart,  6  Btnn.  316.  Barney  v.  Cutter,  1  Root, 
489.  State  v.  Shaw,  ib.  134.  Brown  v.  Howard, 
14  Johns.  119.  Van  Dusen  v.  Van  Slyek,  15  ib. 
223.  But  this  cannot  be  done  where  there  is  any 
evidence  against  them.  ib.  Coittra,  State  v. 
Carr,  Coxe,  1. 

207.  If,  in  an  action  of  trespass  a^inst  several, 
one  is  acquitted,  he  may  be  a  witness  for  the 
others  in  a  petition  for  a  new  trial,  notwithstand- 
ing the  plaintiff  has  brought  a  petition  against 
him.     Wolf  V.  Church,  2  Root,  420. 

208.  Where    separate    actions    are    brought 
against  two  for  a  joint  trespass,  one  defendant 
may  be    a  witness  for   the    other.     Johnson  v 
Bomon^  I  Wash.  167.  Marsh  v.  Berry,  7  Cow.  344. 
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ipeleat   wHbcm    in  ftror  of  or 
fiir  Ike  «ifeMe.     U. 
Btmrf^A  WaA.  C.  C.  486.      Biit 
ndiclcd  aad  flrrcnD j  trie4« 
flMMPeaicA,  2  Virf  .  Cu.  314. 

210.  la  VenMMit,  m  mm  actiflB  of  tort, 
tort  fe—or  is  m.  eampeitmt  wilaf  te 
putj.    Brw»  T.  JIfari*,  8  Verm.  312. 

211.  Id  Conacctievt,  ader  ■Utsie,  a  plamtiff 
w*»  admitted  to  teotify  in  mm  actmi  of  tieopooi, 
where  his  depooitions  weie  mled  oat.  TgUr  ▼. 
Soml,  1  Root,  503. 

212.  A  penon  opoa  whom  tho  wfit  io  mat 
served,  althoofh  nsned  in  it  as  one  of  the  de- 
lendaats,  sad  origiaallj  liaUe  vpoo  the  suae 
caose  of  action,  is  ao  party  to  the  aoit,  aad  maj 
be  a  competent  witness  for  the  othen,  if  he  be 
not  liable  to  them  lor  a  contribntion.  GiMs  t. 
gryswf,  1  Pick.  118. 

213.  As  to  prosecotors  and  parties  to  proseen- 
tion  as  witnesses,  grnerall j,  see  Bill  t.  Seott,  Kir- 
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br,  62.     PetmU  v.  0tZI,  10  Johns.  95. 
Camwumwealik,  2  Virf.  Cas.  353. 
flatf,  4  S.  A,  R.  337. 

214.  Where  two  were  jointlj  indicted  fer  ntter- 
tnf  a  forged  note,  and  the  trial  of  one  was  post^ 
pooed,  it  was  held,  that  he  eonld  not  be  called 
as  a  witness  fi»r  the  other.  CMMnoatseaUft  t. 
JTar^A,  10  Pick.  57. 

215.  A  plaintilT  in  a  suit,  who  has  assigned  all 
bb  interest  in  the  CTent  of  it,  may  be  a  witness, 
the 'costs  of  the  snit  haTing  been  paid,  or  soeh 
an  amoont  deposited  with  3ie  proper  officer,  br 
the  assignee,  as  will  discharge  the  same.  Wu- 
Umgg  T.  ComseqmM^  Pet.  C.  C.  301.  But  see 
Clement  t.  Bizler^  3  Watto,  248.  M'LmMgkimm 
T.  Bavard^  4  ib.  308. 

216.  A  part^  appellee  cannot  be  reeeired  as  a 
witness  for  his  co-appellees,  either  npon  his  re* 
leasing  to  them  his  interest  in  the  subject  in 
controTersjr,  or  opon  his  or  their  depositing  with 
the  clerk  a  sam  of  monej  sofficient  to  cover  the 
cosU     CoglnU  T.  Cogbai,  2  H.  &  M.  467. 

217.  A  plaintiff  is  a  competent  witness  who 
has,  after  the  commencement  of  a  suit,  made  a 
voluntary  assignment  of  all  his  property  for  the 
benefit  of  creditors,  and  been  released  by  his  as- 
signees from  all  interest  in  the  money  to  be  col- 
lected in  the  suit,  and  all  costs  are  paid  by  the 
assignees  before  he  is  sworn.  SUeU  t.  Pkamz 
Ine.  Co.  3  Binn.  306. 

218.  Id  a  foreign  attachment,  the  principal, 
having  from  the  plaintiff  a  release  of  all  the 
debts  due  the  plaintiff,  except  so  much  as  may 
be  found  in  the  bands  of  the  trustee,  is  a  com- 
petiint  witness  for  the  plaintiff^  on  the  trial  of  the 
issue  between  the  plaintiff  and  the  trustee.  Wal' 
lace  V.  Blanehardj  3  N.  Hamp.  305. 

7.  ExeeutarSj  ^dnUnUtratort,  and  Legatees. 

219.  An  executor,  party  to  an  issue  of  demsa" 
vk  vel  nan,  though  he  takes  nothing  by  the  will, 
cannot  be  exammed  as  a  witness  in  the  cause. 
Vinyard  y.  Broiim,  4  M'Cord»  24. 

220.  An  executor,  administrator,  or  guardian, 
is  inadmissible  to  testify  in  an  action  against  or 
in  favor  of  the  estate  he  represents ;  his  being  a 
party,  and  liable  eventually  to  costs,  having  al- 
ways been  deemed  a  sufficient  objection.  Seart 
V.  DUUngham,  12  Mass.  368.  Fox  y.  WhUnetf, 
16  ib.  118.  Fenwick  v.  Forre^,  6  Har.  &  J.  415. 
Vansant  v.  Boileau,  1  Binn.  444.  And  although 
be  release  all  his  interest  as  executor.  Beard  v. 
Cowman^  3  Har.  dt  M'Hen.  152. 

221.  An  exeeutor,  having  no  other  intofost 
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land  by  his  exccaton. 


hn«ght  by  an  aasigner,  the 

by  the  obligee,  aad 
Held,  that  the 
ipetent  wittas  agaimfc  th< 
to  proye  the  tnithof  the  pleaa.  9imk»  y 
3  Bhuskf.  138. 

224.  A  cottveyaaee  of  the  Issratwr's  right  to 

without  wairanftj 

to  testify  in 
where  the  title  to  the  Imid  is  brooght  in 
Bmrrwmgka  y.  Hsis,  2  Soath.  777. 

225.  A  derk  of  the  intestate,  who 
wards  his  administiaiDr  and  plaintiff  in  the  seit, 
may  prove  that  he  kept  certain  hooka  fiir  the 
intestate,  after  being  released  fiom  all  costs  in- 
curred, and  to  be  iacnmd,  in  the  snit.  Cfwig  v. 
Paltsn,  3  8.  &  R.  30a 

296.  An  executor  is  not  a  wlUicas  to  prow  the 
sanity  of  the  testator.  Baffden  y.  JLsoaBS,  2  Root, 
350. 

227.  In  an  action,  brought  by  the  adminis- 
trators of  A  against  the  administrators  of  B,  Ibr 
money  receiy^  by  B  of  the  estate  of  G,  the  ad- 
ministrator of  C  is  competent  to  prove  the  pay- 
ment of  the  money  to  B  by  him.  Wiggins  v. 
,  3  Port.  430. 
A  legatee  is  not  a  competent  witness  for 
the  executor,  so  long  as  his  legacy  is  sobiect  ts 
abatement  Strang  v.  fimdk.  Minor,  256.  Tern- 
fie  y.  ElUtt,  2  Muni.  452.  La  Rue  v.  Broar*oa^ 
1  Sooth.  104.  Hedges  v.  Bayie,  2  Hal^  68. 
Campbell  v.  Tomseff,  7  Cow.  64.  A  distributee  is 
not  a  competent  witness  for  the  executor  or  ad- 
ministrator. l>saay  v.  Bsoiksr,  2  Bibb,  427.  But 
becomes  competent  by  releasing  his  inteivsL 
Boon  V.  Jfehimj  2  Dana,  391. 

229.  In  a  suit  by  an  executor,  on  a  bond  which 
is  his  indiyidual  property,  but  given  for  property 
of  his  testator,  a  distributee  is  a  competent  wit- 
ness for  the  executor,  ib. 

230.  A  surety  in  an  executor's  bond  was  held 
an  incompetent  witness  for  the  executor,  in  a 
suit  by  him.     i^eaa  v.  Jenkins^  1  Har.  db  J.  135. 

231.  In  an  action  of  trover  by  an  executor  for 
the  conversion  of  goods  since  the  decease  of  the 
testator,  a  legatee  under  the  will  is  a  competent 
witness,  the  event  of  the  suit  having  no  tendency 
to  increase  or  diminish  the  assets.  CsrUsle  v 
Bar/ey,  3  Greenl.  250. 

232.  In  an  action  by  an  executor,  the  heir  of 
the  testator  is  not  a  competent  witness  for  the 
exeootor.     White  y.  Derhfj  1  Mass.  230. 

233.  A  son-in-law  of  a  testatinr  is  incompetent 
to  testify  for  the  executor,  in  an  action  brought 
by  him,  although  it  dees  not  appear  that  he  is 
interested.    Jr Kinney  y.  JIf 'iTtmiey,  2  Stew.  17. 

234.  The  testator's  widow,  who  has  no  interest 
in  the  result,  is  a  witness  for  the  execoton. 
Gebkart  v.  SkindU,  15  S.  db  R.  237. 

235.  In  an  action  on  an  administration  bond, 
the  plaintiff,  a  minor,  and  his  guardian,  are  in- 
competent witnesses  ss  to  the  vahie  <if  the  dis- 
tributiye  share  of  the  deceased's  estate  claimed 
Ordimny  v.  Bracay^  2  Bay,  542. 
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S36.  A  second  liu4  and,  ■nrviyinff  hia  wife, 
who  was  adminifltntriz  of  the  first  husband,  is 
SL  competent  witness  for  her  surety  in  an  action 
on  the  administration  bond.  fFallis  y.  BriiUm^ 
1  Har.  &..  J.  478. 

237.  Where  the  defendant,  in  an  action  of 
ejectment,  claimed  under  a  separate  bequest  of 
property,  and  A  had  a  similar  bequest  by  the 
same  will,  and  there  was  also  an  ejectment  de- 
pending  against  A  for  the  property  so  bequeathed 
to  him,  brought  by  the  same  plaintiff,  who  is 
executor  of  the  will,  A  is  a  competent  witness 
for  the  defendant,  to  proye  that  the  plaintiff  as- 
sented to  the  legacy  to  the  defendant.  Cole  y. 
CoU,  ib.  572. 

2^.  On  the  hearing  of  an  appea}  from  a  decree 
of  the  court  of  probate,  finding  an  adyancement 
made  to  the  appellant  by  his  father,  the  appellee 
offered  as  a  witness  a  brother  of  the  appellant, 
who,  according  to  said  decree,  had  receiyed  his 
f\ill  share  of  his  father's  estate,  and  had  not  ap- 
pealed from  such  decree,  who  had  not  appeared 
as  an  appellee,  and  who  had  executed  to  the  ad- 
ministrator a  discharge  from  all  claims  against 
his  father's  estate.  It  was  held,  that  his  interest 
had  been  extinguished  by  the  probate  decree 
and  by  his  discharffe,  and  that  he  was  a  com- 
petent witness.    BaiUy  y.  BaUeyt  .6  Conn.  309. 

239.  In  an  action  for  the  diversion  of  a  water- 
course from  land  to  which  the  plaintiff  had  a 
title  as  tenant  in  dower,  she  offered  one  of  the 
heirs  at  law  of  her  deceased  husband  as  a  witness 
to  proye  the  injury,  which  heir,  upon  her  death, 
would  be  entitled  to  a  distributiye  share  in  the 
land.  It  was  held,  that  he  was  a  competent  wit- 
ness, there  being  no  priyity  in  estate  between 
him  and  the  plaintiff.    Adams  y.  Butts^  9  ib.  79. 

240.  The  defendant,  in  an  action  against  him 
for  the  diyersion  of  a  watercourse,  by  means  of  a 
dam  on  land  occupied  by  him,  offered  as  a  witness, 
to  establish  his  right,  the  husband  of  one  of  the 
heirs  of  A.  It  appeared  that  the  land  on  which  the 
dam  was  erected,  and  the  water  used,  was  held  by 
B,  the  widow  of  A,  as  tenant  in  dower,  and  that 
the  witness,  if  liying  at  the  death  of  B,  would 
be  entitled  to  a  distributive  share  in  such  land. 
It  was  held,  that  he  was  a  competent  witness, 
haying  no  vested  interest  in  the  land.  ib. 

8.    Vendor, 

241.  A  yendor,  selling  without  recourse,  is  a 
competent  witness.  Conneily  y.  Chiles^  2  A.  E. 
Marsh.  242.     FinUy  y.  HambU,  ib.  569. 

242.  The  yendor  of  an  improyement  right, 
without  warranty,  is  a  witness  to  the  title  in 
ejectment.    Johnston  v.  Eckartf  3  Teates,  427. 

243.  A  yendor,  with  warranty,  and  his  wife, 
are  competent  witnesses,  in  an  action  to  recoyer 
the  property,  between  a  subsequent  yendee 
claiming  under  hJm  and  a  stranger,  for  such 
stranger.    Martin  y.  Kelly,  1  Stew.  196. 

244.  A  vendor  of  personal  property,  liable 
both  to  the  vendor  and  the  yendee  on  his  war- 
ranty of  title,  is  a  competent  witness  for  either, 
his  mterest  being  neutralized.  Frost  y.  Billy  3 
Wend.  386.  As  to  balanced  interest,  see,  also, 
Eldridge  y.  Wadlaghj  3  Fairf.  371.  See,  also, 
Ughtner  y.  Martin,  2  M'Cord,  214.  MiUer  y. 
lSUb,  1  Teates,  26. 

245.  A  yendor  of  goods  is  not  a  competent  wit- 
ness to  support  the  title  of  his  yendee  against 
third  persons,  claiming  adyersely  to  his  own  ti. 
tie.  Saunders  y.  Addis,  1  Bailey,  49.  Heermance 
y.  Vemoy,  6  Johns.  5.  HaU  y.  Smith,  6  Oreenl. 
416.     But  see  Fister  v.  Beall,  1  Har.  dt  J.  31. 

246.  In  an  action,  by  the  vendee  of  goods 
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against  a  mere  depository  of  such  goods,  for  the 
recovery  of  them,  the  vendor  is  a  competent 
witness  for  the  plaintiff,  if  released  by  him.  Hen- 
drieks  v.  Mount,  2  South.  738. 

247.  A  vendor  of  property  to  two  different 
persons  is  a  competent  witness,  in  an  action  be- 
tween them  for  possession,  his  interest  being 
equally  balanced.  Jones  v.  Park,  1  Stew.  419. 
And  an  indemnity  given  to  one  of  the  purchasers 
by  the  yendor  only  goes  to  his  credit,  ib. 

248.  A  judgment  debtor,  whose  goods  have 
been  seized  and  sold  on  execution,  does  not  stand 
in  the  relation  of  yendor  to  the  purchaser ;  and, 
therefore,  not  being  liable  on  any  implied  war- 
ranty, he  is  a  competent  witness  in  any  suit 
between  other  persons,  respecting  the  goods. 
Lathrop  v.  Muzzy,  5  Greenl.  450. 

249.  Where  a  sale  of  chattels  is  made  by  A, 
who  receives  the  purchaser's  note  for  the  price, 
and  negotiates  it,  or  obtains  payment  upon  it, 
and  the  chattels  are  afterwards  attached  as  the 
property  of  A,  in  an  action  of  replevin,  brought 
by  the  purchaser  against  the  attaching  officer,  A 
is  not  a  competent  witness  to  prove  the  sale 
fraudulent.     Bailey  v.  Foster,  9  Pick.  139. 

250.  But  if  it  be  doubtful  whether  the  note  is 
negotiable,  and,  if  it  be  negotiable,  whether  it 
has  been  negotiated,  or  still  remains  under  the 
control  of  A,  he  is  a  competent  witness,  ib. 

9.    Partners, 

251.  One  partner  may  be  a  witness  for  .the 
other,  in  a  matter  in  which  they  have  no  joint 
interest.  Mooseman  v.  Graffenread,  2  Rep.  Uon. 
Ct.  193.  Ward  y.  Coulter,  1  South.  208.  See» 
also,  dratU  y.  Shurter,  1  Wend.  148. 

252.  Where  the  allotted  share  of  one  partner 
was  taken  under  an  execution  against  the  ori- 
^nal  owner  of  the  goods,  the  other  partner  is  an 
incompetent  witness  to  prove  the  title  of  his  part- 
ner to  the  goods,  without  a  release.  Chapman 
v.  Andrews,  3  Wend.  240. 

253.  A  partner  with  the  defendant  in  the  trans- 
action for  which  he  is  sued  cannot  be  qualified  to 
be  a  witness  by  a  discharge  from  the  defendant, 
being  still  liable  to  the  plaintiff.  Tomkins  v. 
Beers,  2  Root,  498. 

254.  In  an  action  on  a  limit  bond  against  one 
of  two  defendants,  and  the  surety  of  the  one  for 
his  escape  from  a  ca.  sa.,  issued  on  a  judgment 
against  him  and  his  partner,  held,  that  his  co- 
defendant  in  the  original  suit,  the  partner,  was 
not  a  competent  witness  for  the  defendant,  un- 
less released,  being  liable  to  contribute  if  the 
plaintiff  recoyers ;  and  a  release  from  the  surety 
IS  not  enough,  but  it  must  be  directly  from  the 
defendant,  to  whom  he  is  liable.  Ransom  v. 
Keyes,  9  Cow.  128. 

10.    BaU 

255.  Persons  who  haye  become  bail  for  the  de- 
fendant are  so  far  interested  in  the  eyent  of  the 
suit  as  to  be  incompetent  witnesses  for  him. 
Jfiles  y.  Bracket,  15  Mass.  378.  See,  also.  Stow 
y.  SewaU,  3  Stew.  &  Port.  67.  Butler  y.  Warren^ 
11  Johns.  57. 

256.  The  obligee  of  a  bond  is  an  incompetent 
witness  to  prove  its  payment,  so  as  to  destroy  the 
rights  of  his  assignee.  Canty  v.  Sumter,  2  Bay,  93. 

257.  In  an  action  against  two  obligors,  one  of 
them  is  not  a  competent  witness  to  prove  that 
the  other  executed  the  instrument.  fVhately  y. 
Johnson,  1  Stew.  496. 

258.  A  co-obligor,  not  sued,  is  a  competent 
witness  to  proye  the  terms  on  which  a  joint  and 
seyenJ  bond  has  been  executed,  the  suit  being 
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«emiiieiioed  againit  ft  put  only  of  the  oMigon. 
Lo9§U  T.  Adanu,  3  Wend.  381. 

8S>9.  A  co-obligor,  who  is  not  soed,  or  m  to 
whom  the  suit  is  abftted,  is  a  competent  witness, 
onless  it  be  shown  that  he  is  interested  in  the 
erent  of  the  pending  trial.  Lamg  t.  Bay,  1  Dana, 
430. 

260.  One  of  the  principals  of  a  bond,  released 
by  his  co-obligors,  is  admissible  to  proTe  that  one 
of  the  principals  had  agreed  to  sign  the  bond,  on 
condition  that  another  person  should  also  sign  it, 
which  had  been  done.  U.  StaUt  ▼.  L^gUr^  II 
Pet  86. 

961.  The  principal  obligor  in  a  bond  is  not  a 
competent  witness  for  the  surety,  in  an  action 
upon  the  bond.  Riddle  v.  Mors,  7  Cranch,  tt06. 
Jones  T.  Raine^  4  Rand.  386.  As  to  surety,  see 
Furgusom  ▼.  Cappoanp  6  Har.  Sl  J.  394. 

11.    General  Ques. 

S63.  In  an  action  on  a  policy  of  insurance, 
the  captain  of  the  ship,  having  goods  on  board 
insured  by  other  underwriters,  who  refused  to 
pay  until  the  determinatimi  of  this  suit,  was  ex- 
amined on  his  voir  dire^  and,  swearing  himself 
disinterested,  he  was  swcHm  in  chief.  Wmllmc^  t. 
Childy  1  Dall.  7. 

963.  In  an  action  on  a  policy  of  insurance,  one 
of  the  part-owners  of  the  Tcssel,  not  interested 
in  the  insurance,  may  be  examined  to  proye  the 
loss  and  other  facts.  Jhton  r.  Ckwdner^  1  Wash. 
C.  C.  145. 

964.  In  an  action,  £n  repairs  done  to  a  Tcssel, 
against  one  part-owner,  who  neglects  to  plead 
in  abatement  the  non*joinder  of  the  others,  an* 
other  part-owner  is  not  an  admissible  witiiiss  for 
the  plaintiff,  to  prove  the  ownership  of  the  de- 
fendant.   Mmrquond  ▼.  Webk^  16  Johns.  89. 

965.  One  to  whom  the  master  of  a  ship  is  lia^ 
ble,  for  adTanees  on  account  of  the  ship,  is  a  com- 
petent witness  for  the  master,  in  an  action  by  him 
to  enforce  a  lien  in  his  fhror  on  account  of  such 
liability.    JnMergoU  t.  Vam  Bokkelin,  7  Cow.  670. 

966.  A  and  B  jointly  ship  goods,  and  consign 
them  to  the  master  for  sales  and  returns,  A  on% 
being  known  to  the  master.  After  the  ship  s 
departure,  A  and  B  agree  to  sever  their  interest 
in  the  adTcnture,  and  A  gives  B  a  written  direc- 
tion to  the  master  to  account  to  B  for  a  moiety. 
Upon  the  ship's  return,  B  shows  the  direction  to 
the  master,  and  demands  payment  of  him.  The 
master,  not  having  brought  the  proceeds  in  the 
ship,  refuses  to  account  with  B,  but,  at  the  same 
time,  says  he  is  ready  to  account  with  the  right 
owner,  and,  when  the  proceeds  arrive,  he  will 
pay  them  to  B,  if  thev  belong  to  him.  In  i»- 
sumjmt  by  B  against  the  master  for  the  moiety, 

*A  is  a  competent  witness  for  the  plaintiff.  Jhu^ 
tin  V.  WaUk,  9  Mass.  401. 

967.  The  master,  unless  released  by  the  own- 
ers,  is  not  a  witness  to  prove  the  legality  of  dis- 
charging  the  mate  in  a  foreign  port.  UoUoway 
V.  Moms,  3  Teates,  445. 

968.  The  master  of  a  ship  is  not  a  competent 
witness,  in  an  information  in  rem^  for  a  foneiture 
occasioned  by  his  misconduct.  J%e  Hop$^  8  Gal- 
lis.  48. 

969.  The  master  of  a  vessel  having,  in  a  for- 
eign port,  borrowed  money,  on  the  credit  of  the 
owner,  for  the  necesssxy  purposes  of  the  voyage, 
is  a  competent  witness  for  the  lender,  in  a  suit 
against  the  owner  of  the  vessel  to  recover  the 
money  borrowed,  though  he  may  have  drawn  a 
bill  of  exchange  on  his  owner  for  the  amonnt. 
Deeeadillae  v.  Harris^  8  Greenl.  998. 

970.  Where  a  defendant  in  ejeotmeat  Mts  npi 


as  a  defonoe,  that  he  was  not  in  poeetssiou  when 
the  declaration  was  served,  his  tenant,  to  whom 
he  had  leased  the  land,  is  not  a  competent  wit- 
ness to  the  foot,  as  be  has  an  interest  both  in  the 
3uestion  and  the  event.  Jaekmm  t.  Tyvsidall,  19 
ohns.  946. 

971.  In  ejectment  against  a  devisee,  a  o«k 
devisee,  and  tenant  in  common  with  the  defond- 
ant,  not  in  actual  possession,  and  who,  on  his 
«0ir  ifirs,  states  that  he  does  not  know  that  he  is 
interested,  may  be  a  witness  for  the  defendant. 
Jaektam  v.  Jfehon^  6  Cow.  948. 

878.  In  an  action  of  ejectment,  the  defendant 
claimed  title  under  B,  to  whom  he  had  given  his 
note  for  the  purchase  money.  B  had  indorsed 
said  note  to  C,  who,  after  the  sait  was  eom- 
menced,  applied  to  the  defendant  for  pnjment, 
which  was  made  on  this  condition,  that  C  ehonld 
reftind  the  money,  if  judgment  in  aaid  suit 
should  be  against  the  defendant,  and  should 
sort  to  B,  who  was  a  responsible  man.  It 
held,  that  C,  under  snch  circumetaneea, 
rendered  incompetent,  by  interest,  to  testify  for 
the  defendant  in  said  action.  Owen  r.  JMsm^  9 
Day,  399. 

fn2.  In  replevin  for  a  slave,  the  plaintiff'  pro- 
posed to  prove  by  his  fbrmer  goardiatt  that  the 
negro  in  controversy  was  the  plaintiff  *•  proper- 
ty. Held,  that  the  mere  fact  that  the  negro  con- 
stituted a  part  of  the  plaintiff's  estate  during  his 
minority,  and  during  one  period  there<^  had  been 
in  the  witness's  possession,  did  not  render  the 
witness  incompetent.  WatU  v.  Gaiswit,  3  GiU 
a&  Johns.  355. 

974.  In  an  action  upon  an  adminiatration 
bond,  brought  for  the  use  of  the  president  and 
trustees  of  a  school,  who  claimed  the  reeidne  of 
the  intestate's  estate  under  the  Maryland  acts  of 
1719  and  1799,  for  default  of  kin  within  the  fifUi 
degree  of  cither  consanguinity  or  affinity,  the 
defendant  pleaded,  in  bar,  that  the  intestate  left 
one  B,  within  the  fifth  degree,  Ac.,  who  was 
entitled  to  the  residue.  Held,  that  B  eonld  not 
be  called  to  prove  that  she  was  related  to  the 
deceased  within  such  degree,  as  she  had  a  direct 
interest  in  establishing  that  fhct.  SlmU  t.  Grcen- 
naU,  4  ib.  407. 

975.  Whero  a  fother  made  a  parol  grift  of  a 
grist  mill  to  his  son,  who  sued  the  owners  of  a 
mill  below  for  flowing  back-water  so  ss  to  injure 
his  mill ;  held,  that  the  fkther  was  a  comp^nt 
witness ;  held,  also,  that  the  miller,  who  lecerved 
half  the  tolls  for  attending  the  mill,  was  a  com- 
petent witness.     SHles  v.  Hooker,  7  Cow.  966. 

976.  In  an  action  by  a  commissioner  to  make 
partition  of  lands,  under  the  act  of  1  R.  Ij.  507, 
for  his  fees  and  disbursements,  his  co-commis- 
sioner is  not  a  competent  witness  for  the  plaintiff 
to  prove  the  disbursements.  Sm^  v.  BrmdeU  ewf , 
5  ib.  913. 

977.  Where  a  suit  was  brought  upon  a  note 
transferred  to  a  surety  for  his  indemnity,  it  was 
held,  that  a  co-surety  was  not  a  competent  witneaa 
for  the  plaintiff.     Law  v.  Ansvt,  5  N .  Hamp.  353. 

978.  In  an  action  by  a  snrety  against  a  eo- 
Burety,  for  contribution,  the  principal  debtor,  not 
being  liable  for  the  cost,  is  a  competent  witness. 
Leofomwortk  v.  Peps,  6  Pick.  419. 

979.  In  South  Carolina,  in  an  action  against  a 
taz*ctolleeter  for  not  pa3^g  over  the  poor-tax, 
the  clerk  of  the  commissioners  of  the  poor  is  a 
competent  witness  to  prove  that  he  had  not 
at  any  time  received  from  the  defendant  any 
moneys  for  the  use  of  the  poor,  ^lals  ▼.  As- 
vidsmt,  1  Bailey,  35. 

880.  Ons  of  seveml  joiat  dehlois,  who  is  not 
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sued,  k  ft  competent  witneM  for  the  plftintiff 
•gaiiict  the  dehton  soed.  Qay  ▼.  Ctry,  9  Cow.  44. 

281.  Where,  in  a  init  agramrt  two  defendonta, 
erne  of  them  dies  after  the  oommencement  of  the 
eait,  the  aon  of  the  party  dying  is  not  a  compe- 
tent  witnesa,  although  the  death  is  not  aog- 
gested  on  the  record.  Sktpmrd  v.  H^ard^  8 
Wend.  542. 

282.  In  an  action  against  an  officer  for  the 
escape  of  a  defendant  in  ezecntion,  the  defend- 
ant is  a  competent  witness  for  the  officer.  Wa- 
ters y.  Bunut,  14  Johns.  362. 

283.  An  execution  issued  on  a  judgment  re- 
eorered  by  A,  on  a  probate  bond,  a^inst  B  the 
principal  and  C  the  surety,  was  levied  on  land 
as  the  estate  of  B,  -whose  sole  duty  it  was  to  pay 
the  debt,  and  the  land  was  duly  set  off  to  A,  in 
satisfaction  of  the  execution.  A  then  brought 
ejectment  for  the  land  against  B  and  D.  On  the 
trial,  the  defendants  showed  a  deed  of  the  same 
land  from  B  to  A,  executed  before  the  judgment 
on  the  probate  bond,  and  a  subsequent  conrey* 
ance  from  A  to  D.  A  claimed  that  the  deed 
from  B  to  him  was  fraudulent  and  yoid,  and  in 
vupport  of  this  claim  offered  G  as  a  witness.  It 
was  held,  that  he  was  inadmissible  for  this  pur- 
pose, being  interested  to  show  a  satisfaction  of 
the  judgment  against  B  and  himself.  Leads  r. 
Leads^  12  Conn.  176. 

284.  In  an  action  against  one  joint  promisor, 
another  joint  promisor  is  not  a  competent  wit- 
ness for  the  defendant,  without  a  release.  Jetoiti 
T.  Doeis,  6N.  Hamp.  518. 

286.  A,  a  discharged  bankrupt,  whose  estate 
will  pay  not  more  than  25  per  cent.,  is  a  compe- 
tent witness  in  a  suit  brought  by  the  assignees 
of  B,  a  bankrupt,  against  whom  A  had  proved  a 
debt  under  the  commission.  Phamx  v.  Ingraham^ 
5  Johns.  412. 

286.  A  oertificated  bankrupt  is  a  witness  to 
prove  the  parol  acceptance  of  a  bill  of  exchange, 
in  an  action  brought  by  him  aeainst  the  acceptor 
before  his  bankruptcy.  M*Ew9ti  v.  Gibbg^  4 
Dall.  137. 

267.  In  an  action  by  a  road  commissioner  on  a 
bond,  his  predecessor,  to  whom  the  bond  was 
given,  not  being  interested,  is  a  competent  wit- 
ness for  the  plaintiff.     Cwt  v.  Way^  3  Blackf.  143. 

288.  In  trespass  against  an  infknt,  his  father, 
by  whose  order  the  trespass  was  committed,  is  a 
competent  witness  for  the  defendant.  Aldmutn 
▼.  TirrMy  8  Johns.  418. 

289.  On  trover  for  a  chattel,  one  who  claims 
property  in  himself  in  the  chattel  is  a  oompe- 
tent  witness  for  the  defendant,  to  show  such 
property.    Buah  v.  Lwm^  9  Cow.  52. 

S^.  In  an  action  of  replevin  of  goods,  attached 
by  the  defendant  as  an  officer,  on  a  writ  against 
a  stranger,  such  stranger  is  an  incompetent  wit- 
ness, by  reason  of  interest,  to  prove  that  the 
Property  was  in  himself.  PraU  v.  Stephenson^  16 
ick.  ^. 

291.  The  plaintiff  and  the  defendant  claimed 
the  same  slaves  under  differemt  bills  of  sale  from 
A.  It  was  held,  that  A  was  a  competent  witness 
to  prove  that  the  bill  of  sale  of  the  plaintiff  had 
been  obtained  by  frand.  Willboum  v.  Parhamf 
Harper,  375. 

292.  In  an  aetion  for  a  conspiracy  in  obtaining 
certain  real  estate,  it  is  no  objection,  to  the  com- 
petency of  a  witness' for  the  plaintiff,  that  he 
claims  the  real  estate  alleged  to  have  been 
fraudulently  obtained  by  the  &fendants.  BnUsUy 
V.  Storer^  2  Day,  531. 

293.  A  ship-master  baring  received  a  trunk  of 
goods  oa  board  his  vessel,  to  be  carried  to  another 


port,  which,  on  the  passage,  he  broke  open  and 
rifled  of  its  contents,  the  owner  of  the  goods, 
proving  the  delivery  of  the  trunk  and  its  viola- 
tion, was  admitted  a  witness,  in  an  action  for  the 
goods  against  the  ship-master,  to  testify  to  the 
particular  contents  of  the  trunk,  there  being  no 
other  evidence  of  the  fact  to  be  obtained.  Her 
mam  ▼.  Drinkwater^  1  Greenl.  27. 

294.  In  an  action  between  other  parties,  the 
petitioning  creditor  is  a  competent  witness  to 
prove  his  own  debt,  upon  which  a  commission 
of  bankruptcy  was  awarded.  Farrington  v.  fVir- 
rtngtan^  4  Mass.  237. 

1^.  A  sum  of  money  was  awarded  by  the 
commissioners  under  the  British  treaty  to  A,  for 
a  vessel  and  cargo  which  had  been  captured  and 
condemned,  and  for  the  expenses  of  B,  his  agent, 
in  endeavoring  to  prevent  a  condemnation.  A, 
for  a  valuable  consideration,  assigned  his  right  in 
the  award  to  C.  B  then  brought  an  action 
against  C  to  recover  the  sum  lulowed  in  the 
award  for  his  expenses,  and  offered  A  as  a  wit- 
ness to  prove  the  whole  transaction.  It  was  held, 
that  A  was  inadmissible,  as  a  recovery  by  B 
would  discharge  his  liability  to  him  for  the  ex- 
penses.    Msop  V.  Magilly  4  Day,  42. 

296.  Where  A  has  a  claim  against  B  for  a  sum 
of  money,  and  C  pays  it,  A  is  not  a  competent 
witness  ror  C,  to  prove  that  it  was  paid  at  the  re- 
quest of  B.     Rector  v.  M*Jfair,  I  Mis.  471. 

297.  Where  A,  a  common  carrier,  received 
money  to  deliver  to  B,  another  carrier,  for  him  to 
deliver  to  C,  who  sues  A  for  the  loss,  held,  that, 
after  evidence  by  A  to  show  that  he  had  deliv- 
ered to  fi,  C  could  not  call  B  to  disprove  the  de- 
livery without  a  release.  Denison  v.  Hibbard^  5 
Verm.  496. 

298.  In  an  action  of  trpver,  by  the  bailee  of  a 
chattel  against  a  stranger,  the  bailor  is  not  a 
competent  witness  for  the  bailee  to  prove  the  gen- 
eral property  in  himself.  Chesley  v.  St»  Clair,  1 
N.  Hamp.  189. 

299.  A  constable  took  certain  property  by  at- 
tachment on  the  suits  of  A  and  B,  and  by  execu- 
tion in  favor  of  C.  He  acted  by  order  of  all 
three  of  the  creditors.  C's  execution,  however, 
was  satisfied  out  of  the  estate,  So  that  the  whole 
of  the  property  was  finally  applied  to  the  demand 
of  A  and  B.  It  was  held,  that  C  was  not  a  com- 
petent witness  in  an  action  against  the  constable 
by  one  who  claims  title  in  the  property.  BuUcUy 
v.  Riehardsy  Kirby,  203. 

300.  One  who  had  guarantied  the  ultimate 
payment  of  a  bond  was  held  an  incompetent 
witness  to  prove  that  it  had  not  been  paid  to 
himself,  while  in  his  possession,  assigned  in 
blank.     Stoney  v.  M  *JfeiU,  Harper,  156. 

301.  Where  A  had  written  a  letter  for  an  a^d 
person,  directing  certain  rents  to  be  paid  to  him- 
self, he  was  aomitted  to  testify.  Buchanan  v. 
Montgomery,  2  Testes,  72. 

302.  A  person  owning  part  of  a  cargo  of  a  ves- 
sel, standing  by  and  permitting  another  who 
owns  the  residue  to  sen  the  same,  agreeing  to 
look  to  such  other  for  payment,  and  subsequently 
being  paid  fbr  the  same,  is  a  competent  witness 
to  prove  the  contract  of  sale.  OtUwater  v.  Dodge^ 
6  Wend.  397. 

303.  Where  A  and  B  sign  a  joint  note,  which 
is  delivered  to  C  for  goods  sold  by  him  to  A,  and 
A  brings  an  action  against  C  for  an  alleged  de 
ficienoy  in  the  goods,  B  is  a  competent  witness 
to  prove  that  he  signed  the  note  as  security  only, 
and  not  as  partner,  he  having  no  interest  in  the 
event  of  the  suit,  the  note  not  being  in  question 

V.  amith^  11  Johns.  161. 
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304.  In  t  proMontioii  hy  oomplaint  aj^nft  th« 
owner  of  part  of  a  mill-dam,  lor  flowing  lands, 
the  owner  of  another  part  of  the  same  dam,  in 
■OTeraltT,  is  a  competent  witness  for  the  respond* 
ent.     CUment  t.  Dmrginf  5  Greenl.  9. 

305.  A  carried  on  bosiness  in  a  mill  which  he 
owned,  in  company  with  B,  and  agreed  to  make 
a  deduction  from  the  rent  on  account  of  back- 
water caused  by  C's  dam.  In  an  action  by  A, 
against  C,  to  recover  damages  for  the  obstruc- 
tion, B  was  a  competent  witness.  Stanner  y. 
TUeMtony  7  Pick.  196. 

306.  In  trespass  for  taking  logs,  dec.,  defend- 
ant ofiered  to  proye  by  A  that  the  logs  were  cut 
on  land  owned  jointly  by  A  and  himself.  It  was 
held,  that  A  was  competent.  Wilson  y.  Clark,  1 
South.  385. 

307.  If  a  sheriff,  by  mistake,  sell  the  property 
of  A  on  an  execution  against  B,  which  property 
had  been  consigned  to  B,  and  then  return  the  ex- 
ecution, satisfied  to  the  amount  of  the  sale,  B  is 
still  a  competent  witness  for  A,  in  an  action 
against  the  sheriff.  Whiting  y.  Bradley ^  2  N. 
damp.  79. 

308.  In  an  action  by  a  sheriff  who  has  leyied 
on  the  ^oods  of  a  tenant,  without  notice  of  any 
rent  bemg  in  arrear,  agsinst  the  landlord,  who 
had  distrained  the  same  goods  after  the  leyy,  the 
tenant  is  a  competent  witness.  Mexander  y. 
Makon,  11  Johns.  185. 

309.  Where  A  sells  property  to  B,  and  B  sells 
the  same  to  C,  and  the  property  is  leyied  on  and 
sold  to  D  under  an  execution  against  A,  in  a  suit 
brought  by  C  to  recover  the  property  from  D,  A 
is  not  a  competent  witness  for  C.  PruU  y. 
Lowry^  I  Port.  101. 

310.  In  an  action  between  the  plaintiff  in  exe- 
cution and  the  claimant  of  property  leyied  on 
under  it,  to  try  the  right  of  property,  the  defend- 
ant in  execution,  at  any  time  before  the  sale  on 
execution,  is  a  competent  witness  to  show  that 
he  had  sold  the  property  to  the  claimant  before 
the  leyy.    Holman  y.  AnuUy  4  Port.  63. 

311.  In  an  action  against  an  attorney  to  re- 
eoyer  money  collected  by  him  of  the  plaintiff's 
debtor,  the  debtor  is  a  competent  witness  to 
prove  that  he  paid  the  money  to  the  attorney. 
Gifford  y.  Coffin^  5  Pick.  447. 

312.  Where  the  defendant  borrowed  of  the 
plaintiff  a  sum  of  money,  which  he  promised  to 
pay  to  the  plaintiff's  daughter,  it  was  held,  that 
she  was  a  competent  witness  for  the  plaintiff. 
Jackson  y.  Mayo,  11  Mass.  147. 

313.  A  person  of  whom  a  plaintiff  purchased  a 
slave  is  a  competent  witness  to  prove  the  loss  of 
a  bill  of  sale  of  the  slave  given  by  the  defendant 
to  the  witness,  notwithstanding  the  latter  may 
have  warranted  the  title  to  the  plaintiff.  EUts 
y.  Ems,  1  Mis.  220. 

314.  In  an  action  by  A  against  B,  for  falsely 
and  deceitfully  affirming  C  to  be  a  man  of  prop- 
erty, by  which  A  was  induced  to  trust  C  and 
take  his  note,  C  is  a  competent  witness  for  A,  to 
prove  the  facts,  though  the  note  be  unpaid.  Wise 
V.  WUcox,  1  Day,  22 

315.  It  is  no  objection  to  the  competency  of  a 
witness  called  to  impeach  the  validity  of  a  note, 
that  he  had  assigned  it,  and  thereby  given  it  cur- 
rency.   Johnson  v.  Blaekmar,  11  Conn.  342. 

316.  Where  a  party,  who  had  contracted  to 
furnish  a  quantity  of  ^oods,  afterwards  admitted 
another  to  aid  him  in  supplying  the  requisite 
quantity,  for  which  he  was  to  receive  the  same 
price,  and  was  paid  accordingly,  it  was  held,  that 
the  person  thus  subsequenUy  admitted  was  a 
competent  witness  for  the  party  with  whom  he 


had  contracted,  in  a  sait  bnmght  by  the  latter  to 
recover  the  price  of  the  goods  sold.  Barstaw  v. 
Gray,  3  Greenl.  409. 

317.  In  an  action  against  a  master  of  a  ves- 
sel, for  negligently  running  foul  of  and  injuring 
the  vessel  of  the  plaintiff,  the  owner  of  the  ves- 
sel under  the  command  of  the  defendant  is  a 
competent  witness  for  him.  Case  v.  Keency  14 
Johns.  79. 

318.  The  indorser  of  an  original  writ  is  a  com- 
petent witness  for  the  original  plaintifis,  in  the 
trial  of  the  same  action  by  a  writ  of  review. 
Ely  y.  Forward^  7  Mass.  25. 

319.  In  an  action  of  trespass  on  the  case 
against  one  for  an  injury  caused  by  the  flowing 
of  the  waters  of  a  certain  pond,  by  a  dam  built 
by  the  defendant  at  the  head  of  a  small  stream 
forming  the  outlet  of  the  pond,  on  which  stream 
was  a  succession  of  mills,  it  was  held,  that  the 
owners  of  the  mills  below  were  competent  wit- 
nesses for  the  defendant,  though  they  participated, 
in  common  with  him,  in  the  benefit  resulting 
from  the  erection  of  the  dam.  China  y.  Sottlk- 
with,  2  Fairf.  341. 

320.  Where  a  joint  action  of  debt  is  brought 
against  the  drawers  and  indorsers  of  a  promissory 
note,  under  the  Virginia  act  of  assembly,  one  of 
the  indorsers  cannot  render  himself,  by  confes- 
sion of  judgment,  a  competent  witness  to  invali- 
date the  note.     Taylor  v.  Becky  3  Rand.  316. 

321.  Where  A  had  executed  a  usurious  mort- 
gage with  covenants  of  warranty,  and  subse 
quently  sold  and  conveyed  the  mortgaged  prem- 
ises by  deed,  with  warranty,  to  a  third  person, 
taking  back  a  mortgage  to  secure  the  considera- 
tion money,  and  assigned  the  same,  in  an  action 
of  ejectment  by  the  assignees  of  the  second  mort- 
gage against  a  purchaser  under  a  foreclosure  of 
the  usurious  mortgage,  A  is  a  competent  wit- 
ness to  prove  the  usury.  Jackson  v.  Packard^  6 
Wend.  415. 

322.  In  debt  by  the  assignee  of  a  bond,  the  de- 
fendant offered  a  witness,  who  testified  that  he 
had  paid  the  amount  of  the  bond  to  an  agent  of 
the  assignors,  and  received  a  receipt  in  fiiU  of  the 
debt.  Held,  that  such  witness  was  Jiot  interest- 
ed, and  could  testify.    Meade  v.  TaUy  2  Call,  231. 

323.  In  an  action  on  a  bond  for  the  jail  limits, 
the  defendant  offered  a  witness  to  prove  that  W., 
one  of  the  joint  creditors,  save  a  parol  license  to 
leave  the  limits.  The  plaintiff,  to  disprove  such 
testimony,  offered  W.  himself  ss  a  witness,  ac- 
companied by  releases  from  the  plaintiff  and  his 
attorney.  W .,  beinff  ej  amined  as  to  his  interest, 
said  that,  while  the  cause  was  on  trial,  he 
had  agreed,  by  parol,  with  Y.,  the  other  joint 
creditor,  that  i .  should  have  the  whole  demand 
against  the  debtor,  and  should  pay  him,  W.,  one 
fourth  part  of  the  amount;  that  it  was  W.'s 
understanding,  that  T.  should  defray  all  the 
expenses  of  the  suit;  but  that  no  writing  had 
been  signed,  and  nothing  paid  or  delivered  by 
either  party.  Held,  that  W.  was  not  a  compe- 
tent witness ;  for  i ^was  doubtful  whether  there 
was  a  legal  •  assignment  of  his  interest,  and  if 
there  was,  that  it  was  not  clearly  shown  that  W. 
was  discharged  from  the  costs  wnich  had  accrued 
in  the  cause.     Seymour  v.  Harveyy  11  Conn.  375. 

324.  If  a  person,  whose  lands  are  bound  by  a 
judgment,  execute  a  deed  with  warranty  of  the 
same  lands,  and  they  are  af^rwards  sold  under  a 
fi^fa.  on  that  judgment,  in  an  action  between  the 
vendee  and  the  purchaser  at  the  sheriff  *s  sale, 
he  is  an  incompetent  witness  to  invalidate  the 
judgment.     Swtfl  v.  Deansy  6  Johns.  523. 

385.  In  an  action  on  a  promissory  note,  A,  a 
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witneM  prodoced  by  the  plaintiff,  wu  objected  to 
by  the  defendant  on  the  ground  of  interest.  To 
proye  the  nature  of  the  interest,  the  defendant 
introduced  a  witness,  who  testified  that  the 
plaintiff  informed  her,  that  A  was  answerable  to 
him  for  his  claim  which  he  had  against  the 
pajees  of  said  note,  in  case  he  did  not  succeed  in 
this  suit  against  them,  and  that  the  goods  fur- 
nished by  the  plaintiff  to  the  payees,  for  which 
nis  claim  arose,  were  so  furnished  to  them  on 
the  credit  of  A,  who  put  the  note  into  his  hands. 
Held,  that  A  could  not  be  examined  as  a  witness. 
Hoffman  y.  Boisneufy  4  Har.  &,  M'Hen.  352. 

326.  The  assignee  of  a  chose  in  action,  which 
has  been  assigned  as  a  pledge  to  secure  a  debt 
due  from  the  assignor  to  the  assignee,  is  a  com- 
petent witness  for  the  assignor,  m  an  action  in 
his  name,  to  recoyer  the  debt  assigned  for  the 
nse  of  the  assignee.  Locke  y.  Jforth  American 
Ins,  Co.  13  Mass.  61. 

327.  The  assignor  of  a  chose  in  action,  equi- 
tably assigned,  is  a  witness  in  a  suit  brought  by 
the  assignee,  if  he  has  no  interest.  FUUrman 
y.  Plummer,  9  S.  &  R.  20. 

328.  The  assignor  of  a  chose  in  action  is  a 
competent  witness  for  an  attorney  who  com- 
mences a  suit  upon  the  same  for  the  assignee, 
and  subsequently  sues  such  assignee  for  the 
costs  of  such  suit.    Watson  y.  Smith,  1 3  "Wend .  51 . 

329.  In  repleyin  by  executors  for  a  negro,  the 
wife  of  the  deceased  was  offered  to  proye  that 
such  negro  was  loaned  to  the  defendant  by  her 
husband  many  years  before,  and  that  he  declared 
he  neyer  would  siye  the  slaye  to'  the  defendant 
or  any  of  his  family.  It  appeared  that  the 
widow,  in  a  contract  with  the  executors,  had  re- 
nounced her  rights  in  ,the  real  and  personal 
estate  of  the  deceased,  and  agreed  to  accept  a 
compensation  irom  the  executors  for  such  re- 
nunciation. The  will  of  the  testator  was  not  in 
eyidence,  nor  did  it  appear  to  the  court  that  the 
widow  had  any  speciid  interest  in  such  slaye, 
and  her  contract  with  the  executors  was  personal 
to  them,  and  not  binding  on  the  assets  of  the 
estate.  Held,  that  she  was  a  competent  witness. 
CaUis  y.  ToUon,  6  Gill  &  Johns.  80. 

330.  A,  being  in  failing  circumstances,  mort- 
gaged his  estate  to  B,  C,  and  D,  to  secure  them, 
and  then  on  the  same  day  made  a  general  assign- 
ment of  his  property,  including  the  mortgaged 
premises,  to  d  and  C,  in  trust  for  all  his  credit- 
ors, under  the  Connecticut  statute  of  1828,  c.  3. 
This  property  was  af^rward  attached  by  E,  one 
of  A*8  creditors,  and,  in  an  action  by  the  mort- 
gagees against  the  officer  for  the  taking,  F, 
another  of  A's  creditors,  who  had  proyed  his 
debt  under  the  assignment,  was  offered  by  the 
defendant  as  a  witness  to  proye  the  mortgage 
deed  and  assignment  fraudulent  and  yoid.  It 
was  held,  that,  as  the  effect  of  defeating  the  mort- 
gage would  be  to  augment  the  fund  in  the  hands 
of  the  assignees,  F  was  thus  far  interested  and 
incompetent,  and  that,  as  the  fiicts  which  F  was 
called  to  disclose  were  not  stated,  it  did  not 
appear  that  his  interest  was*  balanced  by  the 
eTOct  of  his  testimony  upon  the  assignment. 
Bates  y.  Coe,  10  Conn.  280. 

331.  An  insolyent  debtor,  who  has  released  all 
claim  to  a  surplus,  is  a  competent  witness  for  his 
assignee.    Jaques  y.  Marquand,  6  Cow.  497. 

33i2.  In  an  action  upon  a  prisoner*s  bond,  giyen 
for  the  liberty  of  the  prison-yard,  the  sheriff  is  a 
competent  witness  to  proye  that  the  debtor  in 
execution  was  discharged  from  prison  by  the 
parol  direction  of  the  creditor.  Bridge  y .  M ^Lane, 
2  Mass.  520. 


333.  In  an  action  against  the  sheriff  for  the 
escape  of  a  person  arrested  for  debt,  the  debtor 
is  not  a  competent  witness  to  show  his  inability 
to  pay  the  debt.     Qrifin  r.  Brown,  2  Pick,  ioi, 

334.  On  the  trial  of  an  indictment  against  A| 
for  receiy ing  goods  knowing  them  to  he  stolen , 
the  wife  of  C  was  offered  as  a  witness  for  ths 
prosecution.  The  eyidence  was  objected  to,  or 
the  ground  that  C  had  been  charged  on  affidayit, 
before  a  justice,  with  stealing  the  same  goods  be 
fore  A  was  accused  of  receiying  them  ;  that  the 
charge  still  existed ;  that  the  officers  of  justice 
were  in  pursuit  of  C,  and  that  the  witness  had  fre- 
quently expressed  fears  that  C  would  be  taken  and 
conyicted  of  larceny.  Held,  that  the  objection 
was  insufficient.    Redman  y.  State,  1  Blackf.  430. 

335.  A  witness  is  competent  to  establish  the 
running  of  certain  lines,  as  located  on  the  plots 
filed  in  the  action,  though  the  same  lines  are  the 
lines  of  his  own  land,  and  though  the  locatio*. 
he  was  called  to  proye  would  lessen  his  quantity 
of  land.    KiTig  y.  Tarlton,  2  Har.  &,  M*Hen.  473. 

336.  A  receiyed  goods  from  B  and  C,  on  an 
agreement  that  A  should  sell  them,  and  pay  for 
them,  when  sold,  at  inyoice  price,  retaining  the 
surplus  oyer  and  aboye  such  inyoice  price,  and 
that  be  should  return  the  goods  unsold,  and  be 
credited  with  the  same  at  the  prices  charged. 
The  goods  were  attached,  as  the  property  of  A, 
by  his  creditors,  for  debts  due  before  the  agree- 
ment, whereupon  A  returned  the  inyoices  and 
abandoned  the  goods  to  B  and  C,  who  rescinded 
the  contract,  and  brought  troyer  for  the  goods. 
Held,  that  A  was  a  competent  witness  for  the 
plaintiffs.    Merrill  y.  Rinker,  1  Bald.  528. 

337.  A  party  to  an  instrument  may  be  a  wit- 
ness to  facts,  subsequent  to  the  execution  thereof, 
which  tend  to  inyalidate  it.  Webb  y.  Danforth^ 
1  Bay,  301. 

338.  One  of  two  lessees,  after  the  lease  has 
expired,  is  a  competent  witness  to  show  that  he 
had  no  beneficial  interest  in  the  lease,  and  joined 
in  the  execution  of  it  merely  as  a  surety  for  the 
payment  of  the  rent  by  the  co-lessee.  Jones  y* 
Clark,  20  Johns.  51. 

339.  A  and  B,  joint  owners  of  a  chattel,  sell 
it  on  a  condition  precedent,  and  make  a  deliyery 
subject  to  the  condition,  which  not  being  com- 
plied with,  and  the  chattel  being  attached  by  a 
creditor  of  the  yendee,  A  sells  his  part  to  B, 
who  repleyies  the  chattel.  Held,  that  A  was  a 
competent  witness.    Smith  y.  Dennis,  6  Pick.  262. 

340.  Where  a  third  person  brings  suit  on  an 
administration  bond,  in  the  name  of  the  ordinary, 
entering  his  own  name  on  the  record  as  the  real 
plaintiff,  and  acknowledging  himself  liable  for 
costs,  the  ordinary  is  a  competent  witness  to 
proye  the  bond.  Price  y .  Gregory,  4  M*Cord,  261 . 

341.  In  repleyin,  for  cannon  sunk  in  a  wharf, 
the  trustee  appointed,  by  a  decree  of  chancery,  to 
sell  the  wharf,  is  a  competent  witness  to  proye 
that,  when  the  wharf  was  sold,  the  cannon  were 
excepted.  Williams  y.  Donaldson,  3  Har.  &. 
M'Hen.  127. 

342.  An  accomplice  is  a  competent  witness  in 
a  criminal  prosecution ;  and  though  the  accom- 
plice on  a  former  examination  denied,  on  oath, 
all  knowledge  of  the  facts  to  which  he  testifies 
at  the  trial,  yet  this  goes  only  to  his  credit ;  and 
if  a  jury  find  a  yerdict  of  conyiction  on  his  testi- 
mony, and  the  court  before  which  the  trial  is 
had  is  satisfied  with  the  yerdict,  the  appellate 
court  will  not  set  it  aside.  Brown*s  case,  2 
Leigh.  769. 

343.  A  person  who  was  a  trustee  of  a  bank 
under  the  charter,  but  who   raa  neither  a  de- 
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344.  Ad  atlonwy,  who 
n«M  lor  tJie  plamtiC^  io 
lor  Urn.     AsilA  t.  ~ 

345.  ffaa  attoraej 
eolfeeted,  ke  ii  so  iaeooipeteaft 
pfO0ee«Uoo  to  inflict  ooeb  fine. 
T.Jr«0rc,5J.  J.  Manli. 

346.  The  attoraej  for  a 
tboogh  lioble  for  cooto,  if  ke  be  infdeaiBified,  io  a 
eompeteot  witocoo  tor  tiM  planrtiC  Cktfte  w. 
Tkamss^  7  Cow.  366. 

347.  Ab  attoraoy  in  fret  ii,  ao  between  the 
plaintiff  and  defendant,  a  eompetent  witneoi  to 
prore  the  aothoritj  to  himoelf  to  Appear  aa  at- 
torney in  the  avit.    FoUy  t.  Smitk,  7  Halrt.  139. 

34d.  An  attomej  is  a  eompetent  witneat  to 


proTe  hit  aotbority  to  appear  ibr  either  party  be- 
fore a  jnatiee,  and  a  parol  aothoritj  ia  anfiicient. 
TwUoek  T.  Cwmmmghmm,  1  Cow.  256.  Ftdcy  ▼. 
JteCfr,  2  ib.  421.     Gmml  ▼.  GnmL,  1  ib.  113. 

349.  A  foeond  auit  hoTinf  been  bronght  for 
the  nme  eanae  of  aetion,  the  attomej  of  record 
Ibr  the  plaintiff  in  the  first  action  is  eompetent 
to  teetify  that  he  reeeired  of  the  delendant  the 
own  aoed  ibr,  and  discharged  him  of  the  demand, 
notwithstanding  the  attomej  also  claims  the 
money  under  an  alleged  assignment  from  the 
pUintiff  to  himself.  JU'Lane  t.  BaeksUr^  6 
Oreenl.  324. 

360.  A  mere  agent  is  a  eompetent  witness  to 
prore  anj  fact  in  the  ease.  CotuuUy  ▼.  CkUdt, 
2  A.  K.Manh.  242. 

351.  Agents  are  admisnble  as  witnesses,  though 
interested,  from  neeeseitj.  Fisher  t.  WiUard^ 
13  Mass.  379.  PkiUipM  t.  Brid^,  11  ib.  242. 
Rue  T.  Groo«,  22  Pick.  158.  FuIUr  y.  WkedoeiL 
10  ib.  135. 

352.  Serrants  or  agents  are  eompetent  wit^ 
neases,  without  a  releaiw,  to  prore  the  payment 
or  receipt  of  money,  or  the  delirery  of  goods,  on 
the  nart  of  their  principals,  though  their  eridence 
lenda  to  discharge  themselres.  JUexamder  t. 
fvMTSon,  2  Litt  25.  PkdjM  t.  auidair^  9  N. 
Hamp.  554. 

353.  The  agent  who  makes  the  insurance,  after 
purging  himself  on  his  vmr  dirt^  ia  a  good  wit- 
neaa  for  the  assured,  to  prore  matters  respecting 
the  policy.   Rutm  t.  Gardinsr^  1  Waah.  C.  C.  145. 

354.  An  agent  or  Attorney  may  prore  hia  own 
power.    MiUer  ▼.  Hayman^  I  Teatea,  2^. 

355.  An  agent  ia  a  eompetent  witnesa  to  prore 
his  agency ;  and  if  the  agency  ia  created  by  a  let- 
ter, which  ia  loat,  he  ia  a  eompetent  witnesa  to 
proye  ita  oontenta.  Ktrkpatrick  y.  Ciana,  3  Bibb, 
244.    But  aee  JV!^cAo2«on  y.  ^(^in,  2  Ball.  246. 

356.  A  peraon,  who  has  executed  a  bill  of  aale 
in  the  name  of  another,  cannot  be  admitted  to 
teatify  that  he  had  no  right  to  do  it.  Knapp  y. 
Sackei,  1  Root,  501. 

357.  A  person  to  whom  goods  are  deliyered 
is  not  a  competent  witnesa  to  charge  the  person 
in  whose  name  he  receiyed  them.  TounUy  y. 
Wooleyy  Coze,  377. 

358.  An  agent  who  bought  gooda  for  his 
principal  is  a  competent  witnesa  for  the  princi- 
nal  in  an  action  against  the  rendor  for  not  de- 
liyering  the  gooda,  though  he  did  oot  disclose  hia 
agency  at  the  time.     SewaU  y.  Fiuk^  8  Cow.  215. 

359   The  agent  of  the  yendee  ia  a  competent 
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avails  of  tke  goods.   aii;p«rd  t.  Ffllmcr,  6  Cona. 
SB^See  aloo  JlaaE^  y.  Ogrim,  3  Johns.  399. 

361.  One  who  has  sold  goods  as  the  agent  sf 
another,  npoA  a  dd  crwdtra  coanaiBBien,  is  not  a 
competent  witness  in  aa  action  brought  by  the 
principal  against  Ae  porehaaer  fiir  the  price  sf 
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refusing  to  receive  them,  and  aflerwanio  selling 
them  as  agent  of  the  conagnora,  ia  a  competent 
witnesa  for  the  conaignora,  in  an  action  by  them 
afainst  the  purchasers,  for  the  prieeof  the  goods, 
althoogh  ho  had  indoiacd  the  bill  of  lading  ia 
blank.    Brown  y.  BsAsodk,  3  ib.  29. 

363.  Where  goods  were  consigned  to  a  firm 
composed  of  A  and  B,  and,  before  their  arriyal,  A 
was  directed  by  the  owner  to  deliver  them  to  B, 
to  be  soM  on  commisaion,  and  A  acted  aa  the 
agent  of  the  owner,  B  haying  at  the  same  tisw 
a  concern  distinct  fivm  the  firm,  held,  that,  in 
an  action  by  the  owner  against  B,  for  the  valuB 
of  the  goodi,  A  was  a  eompetent  witaeas  fi«  the 
owner.    Hanhf  y.  lUsalsK,  1  Itio.  49. 

364.  An  agent,  who  has  aold  personal  property 
belonging  to  his  principal,  without  authority,  is 
not  a  competent  witneas  for  the  yendee,  to  prore 
that  he  was  not  agent,  but  that  the  property  was 
atAd  on  hia  own  aeconnt,  thereby  to  establiah  the 
validity  of  the  aale.  Hanoood  v.  JVarpfty,  4  HalaL 
215. 

365.  The  foct  that  an  agent  had  exceeded  his 
authority,  in  aellin^  and  conveying  land,  and 
thereby  incurred  a  liability,  doea  not  render  him 
incompetent  aa  a  witneaa,  in  a  suit  for  the  land 
by  persons  who  do  not  derive  their  title  from  his 
principal.     StDemnngem  v.  FiddSy  1  Dana,  387. 

366.  Where  an  agent  drew  a  bill  of  exchange 
on  hia  principal,  but  did  not  describe  himself  aa 
**  a^ent,"  which  was  protested ;  held,  in  sn  action 
affainst  the  principal,  who  denied  the  authority 
of  the  agent  to  draw  the  bill,  that  the  agent  was 
not  a  competent  witneaa  for  the  plaintiff  SUrmM 
v.  M&rrisy  8  Cow.  60. 

367.  If  an  agent  purehaae  a  bill  of  exchange, 
and  indorse  it  to  his  principal,  the  latter  may  <^ 
the  agent  as  a  witness,  if  he  first  prove  that  he 
was  agent  by  other  testimony  than  auch  agent's 
own  oath,  or  give  him  a  release.  JMarray  y. 
Corrtt^  3  Call,  373. 

368.  Where  an  agent,  appointed  by  parol,  paid 
the  money  of  his  principal  to  the  creditor  of  the 
latter,  in  part  pajrment  of  the  debt,  but  took  the 
creditor*a  receipt  and  promiae  in  writing  to  ac- 
count for  the  money  to  the  agent  himself;  and 
the  creditor  afterwards  demanded  and  received 
payment  of  hia  whole  debt  from  the  debtor, 
without  any  deduction  or  allowance  of  the  aum 
thna  paid ;  it  was  held,  in  an  action  brought  bv 
the  principal  againat  the  creditor  to  recover  back 
thia  aum,  that  the  agent  waa  a  competent  wit- 
neaa to  pvove  the  mbt  of  hia  appointment,  the 
extent  of  hia  authority,  the  terma  of  the  ooatiaes 
with  the  creditor,  and  that  hia  agency  was  known 
to  the  latter.  JudktM  v.  Lansey,  8  Oreenl.  442. 
Held,  further,  that  thia  testimony  did  not  foil 
within  the  class  which  is  inadmiaaible  as  caa- 
tradicting  the  terms  of  a  valid  written  oontraet, 
but  it  went  to  show  that  the  writing  was  of  ne 
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Some  wlien  made,  for  want  oi  antbority  in  the 
agent  to  make  it  Judldns  ▼.  Laneey^  8  Greenl.  442. 
969.  A  person  who  had  been  authorised  by  the 
plaintiff  to  reoeiye  the  knoney  doe  from  the  de- 
fendant on  an  account,  and  who  had  given  the 
defendant  a  receipt  for  the  amount,  was  held  to 
be  incompetent,  by  reason  of  interest,  to  prove 
that  no  money  had  been  paid  to  him ;  and  also 
was  held  not  to  be  within  the  exception  in  regard 
to  agents.     FuUer  t.  Wkedoeky  10  Pick.  135. 

370.  Where  certain  merchants  had  entered 
into  a  written  contract  to  subscribe  certain  sums 
for  a  voyage  to  Africa,  dtc.,  and  authorised  their 
agent  to  draw  bills  for  the  amount,  if  he  fitted 
out  the  expedition,  and  he  drew  a  bill  on  one  of 
the  subscribers  for  the  amount  subscribed  by  him 
to  pay  for  goods  bought  for  the  voyage  on  the 
credit  of  the  written  authority  above  stated,  which 
was  shown  to  the  payee  of  the  bill ;  it  was  held, 
that  the  agent,  though  drawer,  was  a  competent 
witness  to  prove  the  facts  in  a  suit  brought  by 
the  payee  against  the  subscriber  upon  a  construc- 
tive acceptance  of  the  bill,  it  having  been  dis- 
honored when  presented  for  acceptance.  Lowber 
V.  Shawy  5  Mason,  241. 

371.  A  person  who  has  signed  a  promissoir 
note,  as  attorney  for  another,  and  has  afterwards 
given  bonds  for  his  principal  to  prosecute  an  ap- 
peal from  a  judgment  on  that  note,  is  not  pro- 
tected from  giving  his  testimony  for  the  payee 
to  prove  the  execution  of  the  note,  on  the  nound 
that  it  would  be  against  his  interest,  he  having 
voluntarily  assumed  such  interest,  after  the  payee 
had  an  interest  in  his  testimony.  Phelps  y,  Ruey^ 
3  Conn.  266. 

372.  A  commission  merchant  is  not  answera- 
ble to  the  owner  for  goods  taken  by  an  officer 
as  his  own  property ;  and  he  is  a  competent  wit- 
ness for  the  owner  m  an  actbn  against  the  officer. 
Jones  V.  Sinclair y  2  N.  Hamp.  319. 

373.  Where  a  commission  merchant,  ^ii^j' 
called  to  prove  that  he  sold  goods  of  the  plaintiff 
to  the  two  defendants  jointly,  stated  that  the 
plaintiff  was  indebted  to  him  for  advances  on  the 
goods,  and  was  insolvent ;  that  he  was  uncertain 
whether  he  had  sufficient  security  ;  and  that,  if 
the  proceeds  of  the  goods  should  come  into  his 
hands,  he  should  apply  them  to  his  debt  ^  and 
that,  as  agent  of  the  plaintiff,  he  had  applied  to 
the  attorney  to  commence  this  suit ;  held,  that 
he  was  not  a  competent  witness.  Marland  v. 
J^ersany  2  Pick.  240. 

374.  The  broker  who  negotiated  between  the 
borrower  and  lender  is  a  competent  witness  to 
prove  usury,  though  the  payee  of  the  note  given. 
Payne  v.  Tretevant^  2  Bay,  23, 

375.  A  broker  is  a  good  witness  to  prove  his 
authority  and  instructions  for  making  a  stock 
contract.    lAvingston  v.  Shoawnick,  2  Dall.  300. 

376.  A  broker  who  lends  money  and  takes 
a  check,  including  in  it  his  commissions,  and 
passes  the  check  over  to  his  principal,  is  a  com- 
petent witness  for  his  principal  in  an  action 
against  the  drawer  of  the  check.  Mawran  v. 
Lamby  7  Cow.  174. 

377.  A  teller  in  a  bank  is  a  competent  witness 
for  the  bank,  though  he  have  given  a  bond  with 
sureties  for  the  discharge  of  his  duties.  U,  States 
Bank  v.  Steams^  15  Wend.  314. 

378.  The  cashier  of  a  bank  is  a  competent 
witness  for  the  bank,  to  prove  that  a  note  belong- 
ing to  the  bank  was  lost  while  he  was  cashier. 
Strafford  Bank  v.  ComeU,  1  N.  Hamp.  193.  See 
ilso  Franklin  Bofnk  v.  Freeman^  16  Pick.  637. 

379.  One  who  writes  and  signs  an  order  at  the 
f  «que»t  of  another,  if  uninterested  in  the  event 


of  the  suit,  should  be  produced  as  a  witness. 
M'Kee  v.  Myers,  Addis.  31. 

380.  A  servant  paying  money,  or  a  porter  de- 
livering goods,  in  the  common  course  of  business, 
is  a  competent  witness  to  charge  another,  al- 
though he  thereby  exonerates  himself.  Bank  of 
Kentucky  v.  M'WiUiams,  2  J.  J.  Marsh.  256. 

381.  By  the  statute  of  New  Jersey,  a*  slave 
bom  after  1804  is  in  the  situation  of  a  person 
bound  to  service  by  overseers  of  the  poor,  and,  on 
his  indictment  for  murder,  the  master  is  a  com- 
petent witness.     State  v.  Aaron,  1  South.  231. 

382.  In  a  suit  by  a  county  treasurer  against  an 
agent,  for  non-payment  of  his  principaTs  taxes, 
the  principal  is  not  a  witness.  Hayes  v.  Grier, 
4  Binn.  81. 

(  d.)   Husband  tmd  Wife,  tVidmo. 

383.  A  wife  may  be  a  witness  whose  husband 
is  incompetent ;  a  conviction  of  perjury  or  felony 
of  a  husband  will  not  render  his  wife  incom- 
petent.    StaU  v.  JStnthonv,  1  M'Cord,  285. 

384.  Feme  covert,  in  tine  absence  of  her  hue- 
band,  who  has  been  released  from  all  claims 
under  an  implied  covenant  of  warranty,  is  a  com- 
petent witness.  PeoeeaUe  v.  Keep,  1  leates,  576. 
The  wife  of  an  interested  witness  is  not  admis- 
sible.    Chifin  V.  Brown,  2  Pick.  304. 

385.  Where  the  husband  is  the  beneficial, 
though  not  the  nominal  plaintiff  in  a  suit,  his 
wife  IS  an  incompetent  witness.  Pyle  y.  Mould- 
ing, 7  J.  J.  Marsh.  202. 

d86.  A  husband  is  incompetent  to  testify,  where 
his  evidence  tends  to  establish  the  right  of  his 
wife  to  the  property  in  controversy.     WaU  y 
Jftlson,  3  Litt.  395.    Caperton  v.  Cauison,  1  J.  J. 
Marsh.  397.     Hopkins  v.  Smith,  7  ib.  263. 

387.  In  an  action  on  a  note  given  to  a  wife 
when  she  was  sole,  and  indorsed  by  her  husband, 
she  is  admissible  to  prove  payment  before  indorse- 
ment.   Fitch  v.  HiU,  11  Mass.  286. 

388.  The  wife  of  one  indicted  and  on  trial, 
jointly  with  others,  is  not  a  competent  witness 
for  any  of  the  defendants.  Commonwealth  v. 
Easland,  1  Mass.  15. 

389.  In  ejectment,  the  wife  of  the  plaintiff's 
father  is  a  competent  witness  to  proye  that  her 
husband  destroyed  his  fkther^s  will.  Wilmot  y. 
Talbot,  3  Har.  A  M'Hen.  2. 

390.  The  wife  of  a  special  bail  is  an  incoa 
potent  witness  fbr  the  defendant.    But  the  de 
fendant  has  a  right  to  avail  himself  of  the  testi 
mony  of  special  bail,  by  substituting  new  bail. 
LeggeU  v.  Boyd,  3  Wend.  376. 

391.  On  an  information  for  the  adultery  of  t 
wife,  her  husband  cannot  be  admitted*  as  a  wit- 
ness of  the  fact.      State  v.  Gardner,  1  Root,  485. 

392.  Whether  a  husband  is  admissible  to  prove 
the  adultery  of  his  wife,  so  as  to  affect  the  legit- 
imacy of  her  children — qumre.  Canton  v.  Bent' 
ley,  11  Moss.  441. 

393.  In  an  action  upon  the  special  guaranty 
of  a  promissory  note,  brought  by  the  payee  of 
the  note  against  the  guarantor,  the  wife  of  the 
maker  is  not  a  competent  witness  to  prove  the 
note  yoid  for  usury  in  its  inception,  without  a 
sufficient  release.  Thomas  y.  Catheral,  5  Gill  A 
Johns.  23. 

394.  The  wifb  cannot  be  a  witness  against  her 
husband,  still  less  can  her  declarations  be  re 
oeiyed  as  evidence  against  him,  even  where  they 
might  conduce  to  prove  a  scienter.  .Otherwise, 
where  she  acted  as  his  agent,  or  where  he  is 
bound  by  her  acU.     Tacket  v.  May,  3  Dana,  79. 

395.  The  widow  of  a  grantor  of^and  with  war 
lanty,  sba  having  joined  with  him,  and  he  having 
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dird  mmAremif  m  a  etnmpHad  ■itia  to  —iifiuit  | 
tlie  title  of  the  fTaatee,on  bciny  iclcoed  bjliim, 
and  witlioai  leleanng  tier  iDteieet  in  her  hva- 
baad's  penoaal  eatate.  Jmekaam  t.  Ddmrncff^  4 
Cow.  427.  The  fiantor  id  a  qaitelabn  deed  im 
a  eompeteiit  witnen  to  sopp<irt  tJie  grantee's 
title,  ik, 

396.  The  widow  of  a  deoeaaed  paitner  m  not  a 
competent  witneai  lor  the  aorrrniig  paitner,  in 
an  action  bj  him  aa  soch.  Nor  will  a  releMe 
ftom  her  to  the  plaintilT  of  all  her  interest  in  the 
particular  claim  in  suit  render  her  competent. 
Mem  T.  BUnekard^  9  ib.  631. 

397.  The  widow  of  one  of  two  joint  obligora  m 
a  competent  witnew  in  rapport  of  a  plea  of  in- 
lancj,  in  a  rait  against  the  other,  or  hia  repie- 
aentatives,  although  her  hoaband  died  inteatate. 
Braziau  t.  HUyard^  2  Monf.  49. 


(e.)    Skerif  mmd  0/Uer. 

396.  The  sheriif  is  competent  to  prove  an 
indorsement  on  a  writ,  ^Proceedings  stayed,'* 
made  by  an  attorney.  MeredUk  ▼,  Skewoil,  1 
Pennsjl.  495. 

399.  A  constable  is  competent  to  proTe  the 
execution  of  a  bail-bond  taken  by  himself.  JDav 
▼.  HaU,  7  Halst.  203. 

^  400.  On  a  motion  to  set  aside  a  sale  on  execu- 
tion, on  the  ground  of  a  small  excess,  produced 
by  a  miscalculation  of  the  officer,  the  officer  is  a 
competent  witness  against  such  motion.  Merrill 
▼.  HousUy,  2  Litt.  277. 

401.  In  an  action  against  a  sheriff  on  a  bond 

E'Ten  for  the  liberties,  a  deputy,  who  took  the 
>nd,  is  a  competent  witness  for  the  defendant. 
SUwart  T.  Kipf  5  Johns.  256. 

402.  In  an  action  against  a  sheriff  for  the  mis- 
feasance of  his  deputy,  the  latter,  when  released, 
is  a  competent  witness  for  the  sheriff.  Turner  y. 
.^ugtin,  16  Mass.  181.  Jetpett  t.  Adam»^  8  Greenl. 
30.  So  is  a  jail-keeper,  in  an  action  against  a 
sheriff  for  an  escape.  Patten  ▼.  Hoisted,  Coxe, 
277. 

403.  In  an  action  against  a  sheriff  for  a  false 
return  on  an  execution,  the  defendant  in  the  ex- 
ecution is  a  competent  witness  to  prove  that  he 
had  sufficient  property  to  satisfy  the  execution 
at  the  time  it  was  delivered  to  the  sheriff.  Tay- 
lor V.  CammtmweaUh,  3  Bibb,  356. 

404.  The  defendant,  on  whose  property  an 
execution  was  levied,  and  the  property  sold,  is  a 
competent  witness  to  prove  the  extent  of  his 
title  to  the  property,  in  a  controversy  arising  be- 
tween the  purchaser  at  such  sale  and  a  person 
claiming  the  same  property  by  title  adverse  to 
that  of  the  defendant.  Baylor  v.  SmUhert.  1 
Litt.  105. 

406.  In  an  action  aj^inst  a  sheriff  for  wrong- 
fully taking  his  goocis  on  execution,  the  defend- 
ant in  the  execution  is  not  a  competent  witness 
to  prove  that  he  had  sold  the  goods  to  the  plain- 
tiflr  before  the  levy .    Bume  v.  Tai^,  3  Port.  187. 

406.  In  a  suit  against  an  officer  for  not  levying 
an  execution  issued  upon  a  replevin  bond,  an  ob- 
ligor in  the  bond  is  a  competent  witness  to  show 
that  it  was  not  acknowledged  according  to  law. 
WiUiams  v.  flott,  2  Dana,  97. 

407.  In  an  action  against  a  sheriff  for  a  false 
return  on  an  execution,  the  clerk  may  be  intro- 
duced to  prove  that  it  was  delivered  to  the  sheriff 
at  a  day  earlier  than  is  stated  in  the  execution 
docket.     Taylor  y.  Commonwealth,  3  Bibb,  356. 

408.  In  an  action  by  the  indorsee  of  a  promis- 
sory note  against  the  indorser,  it  appeared  that 
tlie  officer,  having  an  execution  against  the 
maker  of  said  note,  took  property  or  less  value 
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held,  that  the 
lor  the 


than  the  dcM,  a^ 
took  the  dehtor'a  body. 

offieerwas  notac 

tiff  to  prove  the  fiKt  of  the 

^SB  y.  jSkUey^  4  Day,  45& 

(t)     bjmmmu  Pt 

409.  It  ia  the  natnesf  the  crime,  not  the 
ishment,  which  determines  whether  a 
an  admiaiihle  witneas.  PeopU  v.  IWUppIr,  9  Cow. 
707.  A  conviction  of  tieaaon,  frlony,  or  aay 
species  of  the  crtaun  JmUij  lenden  the  cosvict 
incompetent  to  testify;  hat  the  jodgaMBt,  aa 
weU  aa  the  eoBvietion,  must  be  proved  ik. 

410.  A  person  who  has  been  convicted  of  theft 
cannot  testify.    Seals  v.  Gardmer^  1  Root,  485. 

411.  The  attempt  to  procore  the  abaenoe  of  a 
witneas  for  a  criminal  prosecntion  is  not,  it 
seems,  an  ^  inftmons  "  offence.  Stale  r.  Keya, 
8  Verm.  S7.  And  it  would  not  be  material 
whether  the  witness  had  been  previonaly  served 
with  a  svi>p<Eiui.  ib. 

412.  Conviction  nnder  the  timber  act  oi  Hew 
Jersey  does  not  disqualify  a  person  to  testily  in 
an  action  against  a  person  for  cutting  timber  on 
the  same  land  at  the  same  tune.  KUUr  y.  Pfrlk^ 
2  Penn.  723. 

413.  Fine,  imprisonment,  or  transpottatiaii,  ftr 
an  oflence  not  infamous,  does  not  render  a  witness 
incompetent  on  the  ground  of  infamy.  C7.  States 
V.  Broekms,  3  Wssh.  C.  C.  99.  CUrke  y.  BaU^ 
2  Har.  4k  M'Hen.  378.  See  also  Csis  y.  Orfe,  1 
Har.  SlJ.  572. 

414.  A  witness  is  credible  who  hss  been  m- 
dieted  for  perjury  and  forgery,  not  havingbeen 
tried  and  convicted.  Jackson  v.  Osiorm,  2  Wend. 
555. 

415.  Conviction  of  an  infamous  crime  in  an- 
other state,  or  in  a  foreign  country,  does  not 
render  one  incompetent  as  a  witness  in  the 
courts  of  Massachusetts.  Comwumwealtk  v. 
Green,  17  Mass.  515. 

416.  The  record  of  the  conviction  of  a  witnesB, 
in  another  state,  for  an  infamous  crime,  is  admis- 
sible in  evidence  to  affect  his  credibility. 
monwealtk  v.  Knajtp,  9  Pick.  496. 

417.  Evidence  of  the  testimony  of  a  witn< 
in  a  former  trial,  who  has  since  been  convicted 
of  an  infamous  crime,  is  inadmissible.  Le  Baron 
V.  Crombie,  14  Mass.  234. 

418.  One  was  arrested  under  a  magistrate's 
warrant,  issued  on  the  affidavit  of  a  folon  con- 
vict, whose  testimony  would  be  incompetent  at 
the  trial.  He  was,  upon  motion,  enlarged  on  his 
own  recognizance,  but  the  court,  on  appeal,  re- 
fused to  quash  the  proceedings.  State  v.  KUlet^ 
2  Bailey,  289. 

(g.)    Religious  Belief. 

419.  Persons  who  do  not  believe  in  the  exist- 
ence of  a  God,  or  in  a  future  state  of  existence, 
are  not  competent  witnesses.  fVake/ield  v.  Ross, 
5  Mason,  16. 

420.  In  New  Hampshire,  a  person  who  is 
proved  to  have  openly  and  repeatedly  avowed 
that  he  bad  no  belief  m  the  existence  of  a  God 
cannot  be  admitted  to  testify  in  a  court  of  justice. 
Jforton  V.  Ladd,  4  H.  Hamp.  444. 

421.  In  Massachusetts,  the  disbelief  of  a  future 
state  of  existence  goes  only  to  the  credibility  of 
a  witness.  Hunscom  v.  Hunseomj  15  Mass.  184- 
See  also  Commonwealth  v.  BuzzeU,  16  Pick.  153. 

422.  In  Connecticut,  a  person  who  disbelieves 
in  any  punishment  in  a  future  state  is  not  a  com- 
petent witness.    Atwood  v.  fVelton,  7  Conn.  66. 

423.  A  person  who  do6s  not  belieye  in  the  6b 
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ligation  of  an  oath,  and  in  a  fntnre  state  of  re- 
wards and  panishments,  or  any  accountability 
for  fata  conduct  after  death,  is  not  a  competent 
witness  to  proFe  the  execution  of  a  will,  and  his 
opinions  may  be  proved  from  his  own  declara- 
tions out  of  conrt.  Curtiss  ▼.  Strong,  4  Day,  51. 
Nor,  in  such  a  case,  can  the  witness  be  allowed 
to  deny  or  explain,  in  oourt,  the  declarations 
imputed  to  him.  ib. 

424.  Evidence  may  be  admitted  to  prove  a  wit- 
ness to  be  an  atheist.  BeardsUy  y.  Footy  2  Root, 
399. 

425.  In  New  York,  the  proper  test  of  a  wit- 
ness's competency,  when  objected  to  on  the 
ground  of  nis  religious  belief,  is,  «*  whether  he 
believes  in  the  existence  of  a  God,  who  will  pun- 
ish him  if  he  swears  falsely."  BuUs  v.  Swart- 
wood,  2  Cow.  431. 

426.  A  person  who  does  not  believe  in  the  ex- 
istence of  a  GU>d,  nor  in  a  future  state  of  rewards 
and  punishments,  cannot  be  a  witness  in  a  court 
of  justice,  under  any  circumstances.  Jueksom  v. 
GndUy,  18  Johns.  98.  Where  it  was  proved 
that  a  person  o^red  as  a  witness  had,  within 
three  months  before  the  trial,  repeatedly  and  de- 
liberately declared  such  disbelief,  he  cannot,  on 
objection  being  made,  be  admitted  to  deny  those 
declarations,  or  to  state  his  recantation  of  them. 
But  a  witness  may  be  restored  to  competency,  on 
giving  satisfactory  evidence  of  a  change  of  mind 
some  tinie  before  the  trial,  so  as  to  repel  the  pre- 
sumption arising  from  his  former  declarations. 
ib.  The  examination  of  infants  as  to  their  re- 
ligious knowledge  and  belief  is  merely  to  test 
their  capacity  to  give  evidence,  or  their  under- 
standing of  the  nature  and  obligation  of  the  oath. 
But  an  adult  of  sound  mind,  when  called  as  a 
witness,  is  not  to  be  questioned  as  to  his  religious 
creed,  tb. 

427.  In  Indiana,  all  persons  who  believe  in 
God  and  a  future  state,  though  they  disbelieve 
in  a  punishment  hereafter  for  crimes  committed 
here,  are  competent  witnesses.  ^obU  v.  Ptoplt, 
Breese,  29. 

(h.)     General  Cases. 

■  428.  In  an  action  by  a  father,  for  labor  and 
services  performed  by  his  son,  the  latter  is  a 
competent  witness  for  the  plaintiff.  Keen  v. 
Sprague^  3  Greenl.  77.  See  also  Belt  v.  MUUr, 
4  Har.  &  M'Hen.  536. 

429.  It  is  discretionary  with  the  court  to  admit 
a  person  under  14  years  of  age  as  a  witness. 
Anonymous,  2  Penn.  930. 

430.  If  a  witness  is  under  the  age  of  14,  his 
capacity  is  a  proper  subject  for  the  ^termination 
of  the  justice ;  and  where,  in  fact,  the  witness 
was  upwards  of  14,  but  it  did  not  so  appear  at 
the  trial,  the  court  refused  to  reverse  on  account 
of  the  rejection  of  the  witness.  Van  Pelt  v.  Van 
Pelt,  ib.  657. 

431.  A  witness  over  14  years  of  age  will  not 
be  interrogated  respecting  his  capacity,  unless 
some  reason  creating  suspicion  be  shown.  Den 
T.  Vandeeey  2  South.  589. 

432.  The  evidence  of  a  child  of  seven  years  of 
age,  corroborated  by  circumstances,  is  sufficient 
to  justify  a  conviction  of  a  capital  crime,  although 
that  evidence  be  contradicted  by  the  evidence  of 
an  adult ;  the  credibility  of  the  witnesses  being 
left  to  tiie  jury.  State  v.  teblane,  Const.  Rep.  354. 

433.  A  child  under  nine  years  of  age  was  sworn 
as  a  witness.  Commontoealth  v.  iSuchsnson,  10 
Mass.  225. 

434.  An  arbitrator  is  admissible  as  a.  witness 
to  testify  the  tiaae  when,  And  the  «ircnmf  taaccs 
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in  which,  he  made  his  award.  Woodbury  v. 
Jfortky,  3  Greenl.  85. 

435.  The  register  of  a  land*office,  in  Maryland, 
was  examined  as  to  the  loaa  of  recorda  of  his 
office,  and  as  to  certain  practices  which  prevailed 
therein  previous  to  the  revolution.  Hall  v. 
Gough,  1  Har.  6l  J.  119. 

4%.  A  surveyor  is  a  competent  witness  for 
either  party ;  but  his  evidence  may  be  controlled, 
as  well  as  any  other  parol  evidence,  by  circum- 
stances or  other  evidence.  Bowling  v.  Helen,  1 
Bibb,  88.  See  also  Jones  v.  Bache,  3  Wash, 
C.  C.  199. 

437.  A  notary  who  omitted  to  give  notice  .to 
an  indorser  is  not  thereby  made  an  incompetent 
witness  in  an  action  on  the  note  by  the  holder 
affainst  ths  indorser.    Johnson  v.  Harth,  2  Bailey, 

438.  In  an  action  f9r  fraudulently  inducing  the 
plaintiff  to  become  a  copartner  with  the  defend- 
ant's insolvent  debtor,  and  afterwards  inducing 
the  firm  to  assume  all  his  debte,  such  debtor  is  a 
competent  witness  for  the  plaintiff.  Bean  v. 
Bean,  12  Mass.  20. 

439.  In  Maryland,  a  party  may  prove  his  poe- 
session  of  land  by  any  competent  witness, 
whether  he  were  present  at  the  lesorvey  or 
not ;  but  he  is  not  competent  to  testify  as  to  the 
lines,  objecte,  and  boundaries  laid  down  on  the 
resurvey,  unless  he  was  present.  Greenleaf  v. 
Birth,  5  Pet.  132. 

440.  One  who  had  been  charged  with  a  crima 
by  the  oath  of  the  defendant  iftM  a  competent 
witness  against  him,  on  his  trial  for  perjury. 
State  V.  M'Kennan,  Harper,  302. 

441.  An  interested  person,  or  even  a  party  to  the 
suit,  is  a  competent  witness  to  prove  the  death 
of  a  subscribing  witness  to  a  lease,  for  the  pur- 
pose of  letting  in  secondary  proof  of  ito  execu 
tion.    Jackson  v.  Davis,  5  Cfow.  123. 

442.  The  mother  of  a  bastard  child  is  not  a 
competent  witness,  under  the  statute  for  the 
maintenance  of  bastard  children,  unless  she  ac- 
cuse the  defendant  of  being  the  father  in  the 
time  of  her  travail,  and  before  the  child  is  born. 
Bacon  v.  Harrington,  5  Pick.  63. 

443.  A  creditor  is  a  competent  witness  to 
prove  fraud  in  the  petitioner,  on  an  application  to 
be  discharged  under  the  insolvent  laws.  Greeners 
Case,  2  Dall.  268. 

444.  On  an  action  of  account,  by  the  assignees 
of  certain  debte  against  the  attorney  who  re- 
ceived them  to  coUect,  the  assignor  may  be  a 
witness  for  the  defendant.  Cobh  v:  BaldMn,  1 
Root,  534. 

445.  One  who  has  signed  a  lease  is  not  a  cqm- 
petent  witness  to  impeach  it.  Allen  v.  Holkins, 
1  Day,  17. 

44o.  Seamen  are  deemed  in  law  credible  as 
well  as  competent  witnesses,  and  their  testimony 
is  to  be  weighed  like  other  witnesses.  U,  States 
V.  Freeman,  4  Mason,  505. 

447.  A  seaman  of  the  vessel  is  a  competent 
witness  to  the  diligence  of  the  master.  Burrows 
V.  Reeves,  1  N.  d&M.  427. 

448.  Ib  an  action  for  entering  the  plaintiff's 
house,  and  debauching  his  dan^ter,  the  daugh- 
ter is  admissible  as  a  witness.  Mott  v.  Goddardf 
1  Root,  472. 

449.  In  Pennsylvania,  it  is  no  objection,  to  a 
witness's  competency,  that  he  has  been  found  an 
habitual  drunkard,  under  the  act  of  25th  of  Feb- 
ruary, 1819.    Gebhart  v.  Shindle,  15  S.  &  R.  235. 

4o0.  A  witness  who  is  intoxicated  ought  not 
to  be  sworn,  or  permitted  to  testify.  Hartford  v. 
Palmer^  16  Johns.  143.    And  the  court  mav  d«- 
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eide,froai  iU  owb  riewj  whetlier  the  witaeM  b 
■B  raeh  a  ntoation  that  be  oiwiit  not  to  be  ad« 
nitted.    Hartford  t.  Pmlmer^  16  Jobns.  143. 

451.  A  deaf  and  doinb  penon,  eapable  of  re- 
latiojf  faefk  eorreetl j  Xtj  wgam^  tatj  give  eridence 
br  signs  tbnnigb  the  medium  of  an  interpreter, 
thoQgb  it  appear  tbat  sncb  peison  can  read  and 
write,  and  commnnirafe  ideas,  iraperfeetlj,  bjr 
writing.     9laU  y.  He  Wolf^  8  Conn.  93. 

452.  Idiots,  InnalJcs,  and  madmen,  are  not  eom- 
petent  witnesses,  limngtton,  t.  HiersUd^  10 
Johns.  3631  And  proof  of  ineompetencj  for  sncb 
cause  is  admissible,  ih.  But  see  Evans  t.  fief- 
tUk,  7  Wheat.  453. 

453.  A  fne  black  man  is  a  competent  witness 
to  prore  &ctB  which  maj  have  happened  while 
he  was  a  slare.     Gamue  t.  DeMsies^  1  Johns.  508. 

454.  A  free  person  of  color  is  an  incompetent 
#itness,  in  any  case,  in  the  court  of  record  of 
South  Carolina.  Gromimg  t.  Devana^  2  Bailey, 
192.    See  WkiU  t.  Hdmes,  1  M*Cord,  430. 

456.  A  free  black  person  wss  held,  in  Maiy- 
land,  to  be  an  incompetent  witness  in  a  case 
where  the  parties  were  free  white  Christians. 
Rusk  ▼.  SowerwiiUy  3  Har.  &  J.  97,  Vide  Sprigg 
▼.  Ktjp'o  Mary^  ib.  491. 

45£  ETidence  that  a  negro  has  been  reputed 
.  free  from  his  childhood  is  sufficient  evidence  of 
his  freedom  to  admit  him  as  a  witness.  PotU  t. 
HaneTj  2  Penn.  1030. 

4o7.  Although  the  manumission  of  a  slave  bj 
an  infant,  with  the  consent  of  his  guardian,  is 
voidable,  yet  such  manumission  renders  the  slave, 
in  the  mean  time,  a  competent  witness  for  his 
former  master,  the  infiint's  power  of  revoking 
the  gift  on  coming  of  age  being  an  objection  to 
his  credit  only.    &gert  v.  Bernfy  10  Johns.  132. 

458.  A  grand  juror  cannot  be  admitted  to 
prove  that  a  witness,  who  has  been  examined, 
swore  diiferently  before  the  grand  jnry.  Imlay 
V.  Rogers,  2  HsJst.  347. 

459.  In  an  action  for  malicious  prosecution,  a 
grand  juror  is  competent  to  prove  that  the  de- 
fendant appeared  before  the  grand  jury  to  prose- 
cute an  indictment  against  the  plamtilf,  and  the 
attorney  for  the  commonwealth  is  not  the  only 
admissible  witness.     IVkUe  v.  Fox,  1  Bibb,  369. 

460.  A  judge  of  New  York,  who  has  taken  the 
proof  of  the  execution  of  a  deed  whilst  out  o£ 
the  jurisdiction  of  the  state,  is  a  competent  wit* 
ness  as  to  that  fact ;  but  he  is  not  bound  to  an- 
swer any  question  which  may  impeach  his  con- 
duct ss  a  public  officer.  Jackson  v.  Humpkreyj 
I  Johns.  49^. 

■ 

IT.  JiUendanc$  of  Witnesses, 

461.  A  snbpcBua  is  good,  though  tested  in  a 
certain  year  of  American  independence,  and  not 
of  our  Lord.    Goodman  v.  Arndstead,  4  Hawks.  9. 

462.  A  trial  will  not  be  postponed  on  the 
ground  of  the  absence  of  a  witness,  unless  he  be 
proved  to  have  been  subposnaed.  Bone  v.  HU' 
2si»,  1  Rep.  Con.  Ct.  197. 

463.  The  absence  of  a  witness  is  not  excused 
by  the  difficulty  of  bringing  her  to  the  court* 
house  on  account  of  lameness,  provided  her  gen- 
eral health  is  good.  PtpAsr  v.  Lodge,  16  S.  d& 
Iv.  214. 

464.  In  New  Jexaey,  a  witness  attending  court 
is  not  entitled  to  protection  from  arrest  unless 
attending  under  a  subpmna,  duly  executed. 
Rogers  v.  Bullock,  2  Penn.  516. 

465.  No  witness  is  bound  to  endanger  his  life 
by  attendance  at  court.  Jackson  v.  Perkins,  2 
\¥  end.  308. 


466.  A  witness  duly  sobpcenaed  is  bound  te 
make  extraordinary  eflbrts  to  attend:  nothing 
but  extreme  poverty,  ^yr  sickness  of  fmnaelf  or 
family,  will  excuse  him.  PeopU  v.  Dawis,  15 
Wend.  602. 

467.  A  witness  may  be  compelled,  by  a  sab- 
posna,  to  attend  to  give  testimony  of  the  extenu- 
ating circumstances  attending  the  assault,  to  the 
court,  before  the  passing  of  Sue  sentence,  where 
a  par^  has  been  indicted  for  an  assault  and  bat- 
tery, and  pleaded  not  guilty.  StaU  v.  Smati,  2 
Bay,  62. 

468.  A  witness  is  not  bound  to  attend  unless 
his  fees  are  advanced  when  the  subpcena  is 
served.     Ogden  v.  Gibbons,  2  South.  518. 

469.  In  prosecutions  for  misdemeanars,  wit- 
nesses for  the  defence  are  not  bound  to  attend 
unless  their  fees  are  paid  or  tendered,  as  in  civil 
cases.  But  it  is  otherwise  in  prosecutions  for 
felony.     Ex  parte  Ckamberlain,  4  Cow.  49. 

470.  A  witness  residing  more  than  100  miles 
from  a  court  of  the  United  States  is  not  com- 
pelled to  attend  on  a  subpcena,  but  his  deposition 
may  be  taken,  and  his  residence  is  proved  prima 
fade  by  the  certificate  of  the  magistrate  who 
takes  it.  Patapno  Ins.  Co,  v.  SoutkgaU,  5  Pet  604. 

471.  In  criminal  cases,  the  court  may  compel 
a  witness  to  enter  into  a  recognizance  to  appear 
at  a  future  day,  but  cannot  require  any  surety  of 
him.  Birkiey  v.  CommonweaUk,  2  J.  J.  Marsh.  572. 

472.  A  witness  is  entitled  to  reasonable  time 
for  travel,  availing  himself  qf  the  usual  modes  of 
conveyance.  He  cannot  be  required  to  travel  on 
Sunday,  nor  can  he  limit  his  travel  to  30  miles 
per  day.     WiUde  v.  CkadwUk,  13  Wend.  49. 

473.  A  clerk  in  a  bank  is  not  bound,  on  a  «ai^ 
pcata  daces  teewm,  to  produce  the  books  of  the 
bank,  they  not  being  under  his  control.  Bank  «f 
Utica  V.  Hillard,  5  Cow.  153. 

474.  In  an  action  where  a  bank  is  a  party, 
the  opposite  party  cannot  compel  the  cashier  to 
produce  the  books  of  the  bank  by  a  subpana 
duces  tecum,  ib.  5  Cow.  419.  Nor  will  the 
court  order  the  bank  to  furnish  copies  of  en- 
tries in  them  to  the  adverse  party.  8.  C.  6 
Cow.  62.-- 

475.  A  witness  may  be  compelled,  under  a 
subpcena  duces  tecum,  to  produce  a  document  in 
his  possession,  unless  he  has  a  lawful  or  resson- 
able  excuse  for  withholding  it,  although  the 
production  of  it  wiU  adversely  affect  his  pecuni- 
ary interest.  Bull  v.  Lovdand,  10  Pick.  9.  Of 
the  lawfulness  or  reasonableness  of  such  ex- 
cuse, the  court,  and  not  the  witness,  is  to 
judge,  ib. 

476.  In  an  action  upon  a  promissory  note,  a 
witness  served  by  the  plaintiff  with  a  subpana 
duces  tecum  to  produce  the  note,  testified  that 
the  defendant,  a  mechanic,  assigned  his  property 
to  the  witness,  who  was  a  creditor ;  and  that  the 
plaintiff  and  the  other  creditors  put  their  de- 
mands, including  the  note  in  question,  into  the 
hands  of  the  witness  for  collection,  under  an 
agreement  that  he  might  furnish  stock  to  the  de- 
fendant to  work  up  for  the  benefit  of  the  creditp 
ors ;  and  that  the  proceeds  of  all  the  property 
should  be  applied  first  to  the  repayment  of  the 
advances  made  by  the  witness,  and  the  surplus 
to  the  payment  of  the  demands ;  and  that  a  large 
sum  was  due  to  the  witness  on  account  of  his 
advances.  Held,  that  be  was  not  bound  to  pro- 
duce the  note  for  the  purpose  of  sustaining  the 
action,  ib. 

477.  A  state  magistrate  cannot  issue  process 
for  defendant's  witnesses  into  another  state.  U 
States  V.  LUtUj  2  Wash.  C.  C.159. 
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478.  An  aotioii  on  the  case  lies,  in  New  York, 
against  a  person  regularly  subpcsnaed  as  a  wit- 
ness in  a  justice's  court,  and  who  neglects  or  re- 
fuses to  attend.  Hasbrouek  ▼.  Baker^  10  Johns. 
248. 

479.  An  action  on  the  case  was  held  not  to 
lie  against  a  witness  for  non-attendance  in  court, 
it  appearing  that  the  plaintiff  had  Toluntarily 
submitted  to  a  nonsuit,  and  that  the  witness  ap- 
peared at  the  place  of  trial  a  short  time  after  the 
nonsuit  was  entered,  and  it  appearing,  also,  that 
the  plaintiff  could  have  proved  in  another  way 
all  Uie  facts  essential  to  his  recovery.  West  v. 
TuUU^  11  Wend.  639. 

480.  In  an  action  for  the  penalty  imposed,  by 
1  R.  Laws,  524,  for  non-attendance,  the  decla- 
ration must  aver  that  the  fees  were  psid  or  ten- 
dered to  the  witness.  M'Keon  v.  Laae^  1  Hall,  319. 

481.  In  New  Jersey,  a  witness  who  disobeys  a 
subpoena  is  liable  to  be  punished  by  attachment; 
but  the  court  will  not  order  such  a  proceeding 
unless  the  subpoena  was  strictly  served  and  the 
witness  designed  to  contemn  the  process  and 
authority  of  the  court.  State  v.  TrumlmU^  1 
South.  139. 

482.  A  witness  who  attends  and  deposes,  in 
obedience  to  a  subpoena  which  he  has  acknowl- 
edged bv  a  written  indorsement,  is  entitled  to 

Say  for  his  attendance.    Brown  v.  Moore^  3  J.  J. 
larsh.  306. 

483.  A  witness  subpoenaed,  but  not  examined, 
or  examined  without  a  subpoena,  is  entitled  to 
pay.  A  party  may  call  as  many  witnesses  as  he 
chooses,  unless  he  acts  oppressively.  De  Ben^ 
nemlU  v.  De  BennevUUj  1  Binn.  46. 

464.  Costs  cannot  be  taxed  for  the  attendance 
of  witnesses,  who  were  subpoenaed  but  not 
sworn  at  the  trial,  unless  it  is  shown  satisfac- 
torily that  they  were  material  to  the  matter  in 
issue,  or  that  they  were  summoned  in  good  iaith 
on  the  belief  that  they  were.  Taylor  v.  M^Ma- 
han,  2  Bailey,  131. 

485.  Where  59  witnesses  were  summoned,  and 
only  13  examined,  the  court  refused  to  allow  the 
costs  of  more  than  26  to  be  taxed.  Common- 
toeaUk  v.  Wood^  3  Binn.  414. 

486.  In  South  Carolina,  a  witness  called  upon, 
without  having  been  regularly  subpoenaed,  re- 
ceives but  2s,  4<i.  a  day.  Bratton  v.  Clendinnenj 
Harper,  454. 

487.  A  witness  attending  a  trial  in  a  justice's 
court,  in  New  York,  from  another  county,  is 
only  entitled  to  25  cents  per  day ',  and  he  cannot 
mamtain  an  action,  against  the  party  subpoena- 
ing him,  for  additional  compensation.  Fuller  v. 
MaUice^  14  Johns.  357. 

488.  In  Massachusetts,  travel  of  a  witness 
from  another  state  is  to  be  taxed  from  the  line  of 
this  state  in  the  ordinary  route  from  his  place  of 
residence  to  the  place  of  holding  the  court.  Mel' 
vin  v.  Whiting,  13  Pick.  184. 

489.  A  witness  summoned,  at  the  instance  of 
one  who  is  a  party  in  several  suits  pending,  at 
the  same  time,  in  the  same  court,  to  attend  and 
give  evidence  in  such  suits,  is  entitled  to  fees  in 
each  case.    Findley  v.  Wyser,  1  Stew.  23. 

490.  Where  a  cause  is  called,  and  the  trial 
put  off  by  the  defendant,  and  he  subsequently 
obtains  a  verdict,  he  is  not  entitled  to  more  than 
one  day's  fees  to  witnesses.  TUms  v.  BulUn^ 
6  Wend.  562. 

491.  Where  two  joint  plaintiffs  subpoena  a 
witness,  he  may  sue  either,  or  both,  for  the 
attendance  money,  in  Tennessee.  Wiherspoon 
T.  KiUough,  Mart  &  Yerg.  38. 

492.  In  Tennessee,  a  witness  may  sue  the 


party  who  snmmoned  him,  for  the  attendance 
money  allowed  by  law,  although  he  lives  in  the 
same  county  where  the  suit  is  pending,  and  the 
cause  is  not  finally  determined,  ib. 

493.  The  claim  of  a  witness  for  his  attendance, 
&c.,  is  a  debt  upon  the  party  by  whom  he  was 
summoned,  and  may  be  satisfied  by  distress. 
Worland  v.  OttUen,  3  Dana,  477.  Gins,  grants, 
&c.,  void  by  the  statute  against  fraudulent  con- 
veyances, are  void  against  such  levy  by  distress. 
ib, 

494.  Costs  cannot  be  taxed  for  the  attendance 
of  a  witness  who  was  interested  in  the  event  of 
the  suit,  though  he  was  duly  subpoenaed,  and 
was  examined,  having  been  rendered  competent 
by  a  release  executed  at  the  trial.  Rice  v. 
PoZfAsr,  2  Bailey,  1 17. 

495.  Where  a  sheriff  has  received  money  on 
an  execution  for  witnesses*  costs,  the  party  sum- 
moning them  is  entitled  to  receive  it.  8ims  v. 
Anderson,  1  Hill,  S.  C.  394. 

496.  A  witness  recognized,  and  attending  the 
court  on  the  part  of  the  defendant,  if  sworn  and 
sent  before  the  grand  jury  on  the  part  of  the 
United  States,  is  entitled  to  be  paid  by  the  United 
States  for  his  attendance  on  the  trial.  Ex  parte 
Johnson,  1  Wash.  C.  C.  47. 

497.  'The  absence  of  a  subpoenaed  witness  may 
be  proved  by  parol;  record  evidence  need  not 
be  produced.     CogswtU  v.  Meeeh,  12  Wend.  147. 

498.  In  an  action  of  debt  brought  against  one, 
in  pursuance  of  the  provisions  of  tlijs  statute  of 
Maine  of  1821,  c.  105,  §  {>,  to  recover  a  penalty 
for  falsely,  corruptly,  and  wilfully  certifying  to  a 
greater  number  of  days'  attendance  as  a  witness 
m  a  cause  than  were  actaally  attended,  it  was 
held  to  be  sufficient  for  the  plamtiff  to  prove  that 
the  certificate  was  false ;  that  it  was  made  cor- 
ruptly and  wilfully  would  follow  as  a  legal  infer- 
ence, unless  proved  by  the  defendant  to  have  been 
made  otherwise.    Chesley  v.  Brown,  2  Fairf.  143. 

499.  In  the  affidavit  of  attendance  of  witnesses, 
their  names  must  be  stated.  Lafarge  v.  lAtee,  1 
Wend.  73. 

500.  Where  other  proof  can  be  had  that  a  wit- 
ness is  dead  or  absent,  it  is  uimecessary  to  take 
out  a  subpoena.     Clark  v.  Boya,  2  Ham.  56. 

III.    Examination  of  Witnesses. 
(a.)   Swearing  and  Practice  in  examining. 

501.  Swearing  a  witness  by  one  uplifted  hand 
is  a  legal  swearing,  independent  of  the  statute  of 
Illinois.     CHU  v.  Caldwdi,  Breese,  28. 

502.  Where  a  witness  is  competent  in  chief, 
he  must  be  sworn  generally,  although  his  exami- 
nation is  confined  to  a  particular  fact.  It  is 
otherwise  where  a  party  to  the  record  is  sworn  to 
prove  the  loss  or  destruction  of  a  paper.  Jack" 
son  V.  Parkhurst,  4  Wend.  369. 

503.  Where  a  witness  had  testified  to  material 
fiicts,  on  the  part  of  the  plaintiff,  isiJiout  being 
sworn,  through  the  inadvertence  of  the  parties, 
and  this  circumstance  came  to  the  knowledge  of 
the  defendant  and  his  counsel  during  the  argu- 
ment of  the  counsel,  but  after  the  witness  had 
gone  to  his  home  at  a  distance  of  10  or  12  miles, 
it  was  held,  that,  after  a  verdict  for  the  plaintiff, 
it  was  too  late  to  object  that  the  witness  had  not 
been  sworn.     Cady  v.  Jforton,  14  Pick.  236. 

504.  A  witness  who  was  not  a  Quaker,  refbsing 
to  be  sworn  on  the  ground  of  conscientious  scru- 
ples, on  account  of  a  declaration  formerly  made, 
was  guilty  of  contempt ;  the  liberty  to  affirm,  in 
Massachusetts,  being  strictly  confined  to  Qua- 
kers.    U,  States  V.  CooUdge,  2  Gallis.  364. 
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606.  A  witnew  seed  be  sworn  but  onoe  on 
the  trial  of  the  same  cause,  thonch  he  maj  be 
examineil  on  different  days,  and  Stte  matters  in 
issue  may  be  varied  daring  the  trial.  BmUoek  t. 
Koon^  9  Ck>w.  30. 

506.  The  time  and  manner  of  examining  a 
witness  is  in  the  discretion  of  the  court  before 
which  the  trial  takes  place.  Dufumi  y.  M*Cul- 
Umghy  4  S.  &  R.  480. 

(S^.  A  party  is  not  bonnd  to  state  what  he  is 
about  to  prove  by  a  witness  offered;  and  if  a 
competent  witness  is  offered,  it  is  error  to  reject 
him,  and  cronnd  for  reversal,  althongh  it  did  not 
appear  whether  his  evidence  could  have  been 
material  or  not.     /(vres  v.  Smiik^  1  Dana,  161. 

508.  A  witness,  incompetent  by  reason  of  in- 
terest, mast  be  objected  to  before  he  is  sworn, 
if  such  interest  is  known  then  to  the  objector. 
DotuUon  V.  Taylw,  6  Pick.  390. 

509.  If,  in  the  coarse  of  a  witness's  examination, 
he  appears,  from  his  own  answers,  to  be  incompe- 
tent, the  party  against  whom  the  evidence  is 

£'iven  should  move  to  strike  oat  the  testimony, 
at  if  no  objection  be  made  below  to  the  evi- 
dence, its  admission  cannot  be  assigned  for  error. 
Sims  V.  Givan^  2  Blackf.  461. 

610.  If  a  party  wishes  to  examine  a  witness  of 
the  opponte  side,  with  regard  to  new  matter  not 
introduced  by  the  opposite  partv,  he  must  make 
the  witness  his  own  by  introducmg  him  in  a  sub- 
sequent part  of  the  cause.  Pkiladelpkia  Rail 
Road  V.  StimpMon,  14  Pet  448. 

511.  After  a  witness  has  been  once  examined, 
it  is  matter  of  discretion  in  the  court  to  permit 
him  to  be  examined  on  new  matter,  and  not  a 
matter  of  right.     U.  States  v.  fPiOson,  1  Bald.  78. 

612.  If  a  party  once  calls  on  a  witness  and  ex- 
amines him  as  competent,  he  cannot  afterwards 
discredit  him  as  being  interested.  RounitT9€  v. 
Tibhs,  4  Hay w.  108. 

613.  Where  the  court  orders  witnesses  to  be 
separated  or  withdrawn  from  the  court  daring 
the  examination,  and  a  list  is  furnished  to  the 
sheriff  to  enable  him  to  execute  the  order,  wit- 
nesses who  are  not  then  io^  attendance  are  not 
included,  and  if  witnesses  afterwards  attend  the 
court  who  were  not  present  daring  the  examina- 
tion, they  may  be  sworn.  MnonumauM^  1  Hill, 
S.  C.  251. 

614.  Where,  on  trial,  a  witness  is  examined, 
respecting  a  matter  irrelevant  to  the  issue,  by 
both  parties,  without  objection,  one  party  cannot 
afterwards  object  to  the  witness's  fbrther  exami- 
nation on  the  same  subject.  Young  v.  Mason^  8 
Pick.  551. 

515.  In  New  Jetwej,  the  strict  rule  of  practice, 
on  the  trial  of  an  indictment,  is  that  the  prison- 
er's witnesses  should  not  be  in  coort  when  those 
on  the  part  of  the  state  are  examined.  StaiB  v. 
ZeUers,  2  Halst.  220. 

516.  A  party  may  examine  a  witness  as  to  the 
detail  of  his  transactions,  in  order  to  show  his  in- 
terest, and  at  any  stage  of  the  sait.  Baldwin  v. 
West^  Hardm,  50. 

517.  If  it  is  apparent  that  the  witness  is  in  the 
interest  of  the  adverse  party,  it  is  proper  to  give 
the  direct  the  character  of  a  cross  examination. 
PeopU  V.  Mather,  4  Wend.  229.  ■ 

518.  A  leading  question,  t.  s.,  one  indicating  the 
answer  the  party  wishes  should  be  gfiven,  cannot 
be  put  to  a  witness.  Snydtr  v.  Sityder,  6  Binn. 
483.     People  v.  Mather^  4  Wend.  229. 

519.  If  a  qaestidta  relate  to  introductory  mat- 
ter, and  is  desired  only  to  lead  the  witness  to 
what  is  matenal  to  the  issue,  it  may  be  pat, 
though  it  be  leading.    Pimple  v.  Mather^  ib. 


6S0.  Patting  a  question  in  the  alternative  does 
not  remove  the  objection  to  its  being  leading. 
And  it  is  not  allowable  to  put  a  qoeetion  which 
assumes  a  laet  proved,  which  is  not,  even  ma 
cross-examination,  ib. 

521.  Where  a  witness  was  asked  whether  or 
not  defendant  admitted,  in  conversation,  that  the 
plaintiff  had  not  received  bis  portion  of  an  estate, 
it  was  held,  that  the  interrogatoir  was  leading  in 
its  character,  and  should  have  been  suppressed 
by  the  court    M* Learn  v.  Tkarp,  3  Mis.  315. 

522.  A  witness  cannot  be  asked  a  collateral 
question,  irrelevant  to  the  matter  in  issue,  merely 
to  test  his  credibility.  Odiome  v.  WinkUy^  8 
Gallis.  61. 

523.  The  counsel  for  the  plaintiff  cannot  ask 
the  witness  if  J.  S.  had  applied  to  the  plaintiff  for 
a  license  to  use  his  improved  hopper-boy,  and 
had  offered  to  pay  for  it,  it  not  being  proved  that 
J.  8.  had  a  hopper-boy  of  any  kind,  or  had  ever 
used  one.     Evans  v.  HetUek^  3  Wash.  C.  G.  406. 

524.  A  witness  cannot  be  asked  if  the  facts 
stated  in  sn  ez  parte  certificate  are  true:  he 
should  be  interrogated  as  to  those  facts  partica- 
larly.     Richardson  y.  Golden,  ib.  109. 

525.  It*  is  improper  to  ask  a  witness  what  the 
defendant  meant  by  an  expression  the  witness 
had  sworn  that  he  had  used.  State  v.  JlCstas, 
Coxe,  453. 

526.  A  witness,  testifying  as  to  the  character  of 
another  witness,  may  be  aued  on  what  circnm- 
stances  he  founds  an  unikvorable  impresaion  aa 
to  his  character.  FuUon  Bank  v.  Benedict^  1 
Hall,  480. 

527.  A  witness  called  to  authenticate  a  paper 
cannot  be  asked  whether,  to  the  best  of  his  im- 
pression, it  is  in  the  hand-writing  of  the  party. 
Carter  v.  Connelly  1  Whart.  392. 

528.  Where  a  witness,  in  advance  of  a  qoeatioB 
pat  to  him  by  the  part^  who  calls  him,  states  a 
fact  requiring  explanation,  the  court  may,  in  its 
discretion,  permit  the  party  to  examine  into  the 
grounds  of  the  statement  of  the  witness.  Soifce- 
inati  V.  Rose^  14  Wend.  105. 

629.  A  witness  who  had  never  been  employed 
in  detecting  forgeries,  though  a  man  of  bosinesB 
and  familiar  with  writing,  cannot  be  asked 
whether  a  paper  proved  to  be  in  a  party's  hand- 
writing, and  a  paper  alleged  to  be  a  forgery,  were 
in  the  same  nand-writing.  Lodge  v.  Pkimkerf 
11  8.  Sl  R.  333. 

530.  WherQ  a  witness  is  introduced  by  a  party 
and  is  asked  as  to  a  particular  fact,  and  the  op- 
posite party,  on  cross-examination,  asks  him  gen- 
erally if  he  ever  communicated  that  fact  to  any 
one,  and  to  whom,  and  he  answers  that  he  com- 
municated it  to  the  party  calling  him,  this  does 
not  entitle  the  party  calling  him  to  inquire  as  to 
his  own  reply,  and  other  convenation,  at  the 
time.     WinekeU  y.  Latham^  6  Cow.  682. 

531.  Where  a  plaintiff's  witness  is  in  part  ex- 
amined, and  then  the  cause  is  adjourned  on 
account  of  his  sickness,  it  is  the  duty  of  the 
plaintiff  to  produce  the  witness  again  at  the  day, 
or  show  some  reason  why  the  witness  is  not 
there ;  otherwise,  the  evidence  given  on  his  un- 
finished examination  may  be  rejected.  Clememts 
v.  Benjamin,  12  Johns.  299. 

632.  If  a  justice  of  the  peace  exs  mines  a 
party,  as  a  witness  de  bene  esse,  in  a  cause,  it  is 
error,  though  it  is  stated  in  the  return  that  he 
afterwards  disregarded  the  evidence,  as  improper. 
HasweU  v.  Busnng^  10  ib.  128. 

633.  As  to  examining  persons  ignorant  of  the 
English  language,  see  Jforberg^s  Case,  4  Mass 
81.    ^Anofy  v. /fUotos,  6  ib.  219,  226. 
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(b.)    Cro9M  Examination  and  Reexamination. 

534.  A  witneta  haying  been  sworn  in  chief, 
the  opposite  party  may  not  only. cross-examine 
him  in  relation  to  the  point  which  he  was  called 
to  proTe,  but  also  as  to  any  matter  embraced  in 
the  issae.    FuUon  Baidi  t.  Stafford^  2  Wend.  483. 

535.  A  witness  introdoced  by  a  party  and 
■worn  generally,  who  is  interested  to  testify 
against  him,  may  be  crass-examined  in  support 
of  the  rights  of  the  opposite  psrty ;  and  the  party 
calling  him  cannot  question  either  his  compe- 
tency or  credibility.  Jackson  y.  Fariek^  7  Cow. 
238. 

536.  A  party  calling  a  witness  interested 
against  him  cannot  confine  the  cross-examina- 
tion to  points  in  which  the  witness  has  no  inter- 
est. Merrill  y.  Berkshire,  11  Pick.  269.  WO- 
ster  y.  Les,  5  Mass.  334. 

537.  A  witness  cannot  be  cross-examined  to  a 
distinct  collateral  ftct,  for  the  purpose  of  after- 
wards impeaching  his  testimony  by  contradict- 
ing him.  Lawrence  y.  Barker,  5  Wend.  301. 
Ba^ord  y.  Rice,  2  Dey.  6l  Bat.  39. 

538.  A  witness  cannot,  on  his  cross-examina- 
tion, be  asked  irreleyant  questions,  with  a  yiew 
of  calling  other  witnesses  to  contradict  his 
answers ;  but  he  may  be  asked  irreleyant  ques- 
tions with  a  yiew  of  obtaining  from  him  incon- 
sistent and  contradictory  answers,  and  of  thus 
impeaching  or  destroying  his  credit.  Jones  y. 
Jtf'A-n/,  2  Bailey,  466. 

539.  In  an  action  by  a  father  to  reeoyer  dam- 
aces  for  the  seduction  of  his  daughter,  if  the 
puuntiff  ofiers  the  daughter  as  a  witness,  she 
may  be  asked,  on  cross-examination,  whether 
she  has  said  that  another  person  was  the  father 
of  the  child,  for  the  purpose  of  discrediting  her 
by  calling  other  witnesses  to  contradict  her,  if 
she  answers  in  the  negatiye,  and  from  her  own 
mouth,  if  she  answers  in  the  affirmatiyo.  Fries 
y.  Brugier,  7  Halst.  79. 

540.  A  witness  may  be  asked,  on  cross-exam- 
ination, whether  he  has  not  had  a  controyersy 
with  the  party  against  whom  he  testifies,  and 
whether  he  has  not  threatened  to  be  reyenged 
upon  him,  for  the  purpose  of  discrediting  his  tes- 
timony ;  and  if  the  witness  answers  in  we  nega- 
tiye, he  may  be  contradicted  by  other  proof.  At- 
wood  y.  W^Um,  7  Conn.  66. 

541.  On  an  inquest  at  the  circuit  court,  the 
defendant  may  cross-examine  the  plaintiff 's  wit- 
nesses, to  oyerthrow  what  has  been  testified  to 
on  the  direct  examination  ;  but  he  cannot,  by  the 
plaintiff's  witnesses,  establish  a  defence  defeat- 
ing a  right  to  reeoyer.  Hmrtness  y.  Beyd,  5  Wend. 
563. 

542.  Where  a  defendant  cross-examines  a 
plaintiff's  witness,  he  makes  him  his  own ;  and 
parol  testimony  of  a  deed  or  will  cannot  be  giyen 
by  such  witness,  without  notice  to  produce  the 
instrument.    Jackson  y.  Low,  2  Oaines,  178. 

543.  The  permitting  of  witnesses  to  be  re- 
called, during  the  coarse  of  the  trial,  is  matter 
of  discretion  for  the  judge.  People  y.  Maiker,  4 
Wend.  229.    Lute  y.  Jtfcmttf ,  6  ib.  268. 

544.  A  witness  examined  in  chief,  and  cross- 
examined,  may,  at  the  discretion  of  the  court,  be 
recalled  by  the  party  introducing  him,  and  exam- 
ined as  to  new  matter.  Cuirren  y.  Cannery,  5 
Binn.  488. 

(o.)    Impeachment  of  Credit, 

545.  Eyidence  against  the  credibility  of  a  wit- 
ness is  admissible  only  when  it  impeaches  his 
genera,  character  for  truth,  or  his  consistency  as 


to  the  &ets  to  whiob  he  depoeee.    Sute  y.  ^ex- 
erndor,  2  Rep.  Con.  Ct  171. 

546.  The  proper  question  to  be  put  to  a  witness 
called  to  impeach  another  is,  whether  he  would 
belieye  him  on  oath.  People  y.  Mather,  4  Wend. 
239.    MokUy  y.  Hamit,  1  A.  K.  Marsh.  590. 

547.  Where  a  witness  states  that  the  general 
reputation  of  a  witness  preyiously  sworn  is  bad 
in  point  of  truth  and  yeracity,  he  may  be  asked, 
in  cross-examination,  to  name  the  persons  he  has 
heard  impeach  the  character  of  the  witness. 
Lower  y.  Winters,  7  Cow.  263. 

548.  A  party  impeaching  a  witness  may  in- 
quire into  nis  general  moral  character,  as  well  as 
into  his  charactai  for  yeracity.  Hume  y.  Seoit,  3 
A.  K.  Marsh.  260. 

549.  Where  witnesses  are  introduced  to  dis- 
credit others,  and  testify  that  their  general  char- 
acter is  bad,  the  adyerse  party  will  do  permitted 
to  ask  as  to  their  character  in  point  of  yeracity. 
Jfoel  y.  Diekey,  3  Bibb,  268. 

550.  A  party  may  discredit  a  witness  intro. 
duced  by  the  opposite  party,  though  a  distinct 
fiust  has  been  proyed  by  the  witness  in  fayor  of 
the  party  attempting  to  discredit  the  witness. 
Sawrey  y.  Mnrrell,  2  Hayw.  397. 

551.  A  party  who  has  cross-examined  a  wit- 
ness may  impeach  him,  unless  he  has  introduced 
new  matter  iu  the  cross-examination.  People  y. 
Moore,  15  Wend.  419. 

562.  A  party  cannot  impeach  the  character  of 
his  own  witness ;  but  he  may  proye  by  others 
that  the  account  giyen  by  his  witnesses  is  incor- 
rect. Lawrence  y.  Barker,  5  ib.  301.  Winston 
y.  MoseUy,  2  Btew.  137.  But  see  Brown  y.  Bel- 
lows, 4  Pick.  178. 

5^.  Where  a  witness  testifies  against  a  party 
for  whom  he  is  called,  it  may  be  shown  that  he 
is  mistaken,  or  has  testified  differently  before. 
DeUsle  y.  Prieetman,  1  Browne,  176. 

554.  If  the  plaintiff  call  a  witness,  but  does  not 
use  him,  and  he  is  used  by  the  defendant,  the 
plaintiff  may  impeach  his  character.  Beeiee  y. 
Tinker,  2  Root,  160. 

566.  Where  a  party  calls  a  witness,  who  is 
contradicted  by  another  witness  of  his  own,  he 
cannot  csJl  the  fint  to  disproye  what  the  second 
said.    Rmpp  y.  Le  Blanc,  1  Dall.  63. 

556.  Where  a  party  ealls  an  interested  wit- 
ness,  he  cannot  object  to  the  witness's  testimony, 
eyen  if  it  be  in  support  of  the  interest  of  the  wit- 
ness.   Hdm  y.  Handley,  1  Litt.  219. 

557.  A  judge  charged  a  jury  that,  where  a 
great  number  of  witnesses  impeach  the  character 
of  a  witness,  his  testimony  is  destroyed ;  but  if 
an  equal  number  of  witnesses,  of  the  same  re- 
spectability, and  possessing  like  means  of  knowl- 
edge with  the  first,  sustain  the  witness,  his  char- 
acter stands  as  if  no  impeachment  had  been 
attempted  ;  that,  howeyer,  it  was  the  proyince  of 
the  jury  to  say  whether  the  witness  was  or  wss 
not  impeached.  Held,  that  the  question  of  the 
credibility  of  the  witness  had  been  subsUntially 
submitted  to  the  jury.  Bakenum  y.  Roee,  14 
Wend.  105. 

558.  Eyidence  may  be  giyen  that  a  witness 
swore  directly  the  opposite  at  a  former  trial,  in 
order  to  discredit  him.  Cowden  y.  Reynolds,  12 
8.  A  R.  281. 

559.  When  a  witness  is  impeached,  eyidence 
may  be  giyen  of  what  he  swore  on  a  former  trial 
of  the  cause  to  corroborate  him.  Henderson  y. 
Jones,  10  ib.  322. 

660.  Where  a  witness  swears  to  a  fact,  and 
the  opposite  party  introduces  eyidence  which 
tends  substantially  to  defbat  the  credit  of  the  wit 
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hbm,  hit  iM^moay  may  be  oomborated  bjr  proof 
of  hit  prior  decluations.  Cooke  y.  CurtiM^  6  Har. 

561.  Where  a  vitneai,  on  eroM-ezamination, 
contradicted  a  depos'tiion  he  had  preTionsly  given 
in  the  same  case,  the  party  calling  him  was  not 
permitted  to  call  other  witncMes  m  support  of 
his  general  character  for  truth.  RusatU  y.  CojfMj 
8  Pick.  143. 

568.  If  a  vitneM,  in  a  depoaition,  on  his  eross- 
ezamination,  states  sa  iacts  circnmstances,  not 
pertment  to  the  cause,  which  he  has  said  or  sworn 
m  another  cause  in  which  the  circumstances 
were  pertinent,  the  statement  cannot  be  read  to 
discredit  him.  LamaUre  t.  Cass,  1  Wash.  C.  C. 
413. 

663.  The  eyidence  stated  in  a  ease  made  on  a 
former  trial  cannot  be  admitted  to  impeach  the 
testimony  of  the  same  witness,  giyen  on  a  second 
trial  of  the  same  cause.  Aeiiwn  y.  CalwmkiA  ins. 
Co.  1  Johns.  301. 

564.  The  statements  of  a  witness,  made  out  of 
court,  contrary  to  what  he  swears  at  the  trial,  con- 
cerning facts  relevant  to  the  issue,  may  be  proved,. 
to  impeach  his  credit.  Seeut^  if  they  be  of  irrel- 
evant facts.  Shiddo  y.  Canmii^AafR,  1  Blackf. 
86. 

565.  A  witness  haying  testified  that  he  made 
a  certain  statement,  in  conversation  with  A,  evi- 
dence was  admitted,  for  the  purpose  of  impeach- 
ing his  credit  in  point  of  recollection,  of  his  hav- 
ing made  a  different  statement  to  B,  when  A  was 
not  present.  Rice  v.  JVsio  England  ins.  Co,  4 
Pick.  439. 

566.  A  witness  may  be  impeached,  as  to  mate- 
rial matter,  by  proving  di^rent  statements  made 
by  him  out  of  court,  either  before  or  after  trial ; 
and  it  is  not  necessary  first  to  ask  him  if  he  ever 
made  such  statements.  JSieker  v.  WeLek^  17  Mass. 
160. 

567.  The  credit  of  a  witness  may  be  impeached 
by  showing  that,  at  the  time  the  facts  sworn  to 
took  place,  the  witness  was  intoxicated ;  but 
such  intoxication  must  be  proved  by  direct  testi- 
mony, or  by  acts  and  conduct  of  the  witness,  and 
not  by  evidence  of  the  quantity  of  spirits  he  had 
previously  drunk.     TuttU  v.  RnseeU^  2  Day,  201 . 

668.  Upon  a  complaint  for  the  maintenance  of 
a  bastard  child,  evidence  that  the  general  char- 
acter  of  the  complainant  for  chastity,  previous  to 
her  connection  with  the  respondent,  wsa  bad,  and 
that  she  had  previously  had  frequent  criminal 
intercourses  with  other  persons,  is  not  admissible 
for  the  purpose  of  impeaching  her  credit  sa  a 
witness.     CommoiitDealik  v.  Moore^  3  Pick.  Id4. 

569.  The  credibility  of  a  female  witness  may 
be  impeached  by  proving  that  she  is  a  prostitute. 
CommontoeaUk  v.  Murphy^  14  Mass.  387.  CoKTaA, 
WUda  V.  Blam^rd,  7  Verm.  141.  Bakoman  v. 
Rose,  14  Wend.  106. 

570.  The  credit  of  a  witness  may  be  attacked 
by  proof  that  he  had  said  that,  '*  on  some  occa^ 
sions  he  would  swear  a  lie."  AnowymouM^  1  Hill, 
8.  C.  251. 

571.  Evidence,  that  a  witness  had  said  that  he 
would  swear  to  any  thing,  is  admissible  to  lessen 
his  credit.    J{ewhallY.  Wadhamsy  1  Root,  504. 

572.  Where  a  witness,  after  leaving  the  stand, 
declares  what  he  has  just  sworn  is  a  sheer  fabri- 
cation, such  declaration  may  be  given  in  evi- 
dence  to  impeach  his  credibility.  People  v. 
Moore,  16  Wend.  419. 

573.  Proof  of  the  general  moral  character  of  a 
witness  is  admissible,  to  affect  his  credibility. 
Tucket  V.  May,  3  Dana,  79. 

674.  The  jury,  and  not  the  court,  are  judges  of 


the  credibility  of  witneMes.    Heurrimm  y.  Bradt^ 
1  Munf.  22.  • 

(  d.)     R^esktHg  Memory. 

575.  A  witness  may  recur  to  hia  leger,  or  any 
other  memorandum,  to  assist  his  memory  at  a 
trial.  Colmmhia  v.  Harrioom,  2  Rep.  Con.  Cl 
213. 

676.  A  written  memorandum  may  be  referred 
to  by  a  witness  to  refresh  his  memory,  bat  he 
must  swear  to  the  tmth  of  the  facta,  or  his  state- 
ment is  not  evidence.  Lawrence  v.  Baker,  5  Wend. 
301.  Owinga  v.  Skanmon,  1  A.  K.  Marsh.  188. 
CoHTnA,  Sharp  v.  BimgUy,  1  Rep.  Con.  Ct.  373. 
Hoig  v.  Newton,  ib.  423.  Pearson  v.  Wrigkimam, 
ib.&6. 

677.  A  witness,  who  has  refreshed  his  memory 
from  a  paper,  may  be  asked  if  he  sold  the  arti- 
cles mentioned  in  the  paper.  Babb  y.  CUmson, 
12  8.  Sl  R.  328. 

678.  A  merchant's  clerk,  called  on  as  a  wiir 
ness,  ought  to  be  allowed  time,  if  requested,  to 
refresh  his  memory  by  examining  the  day-book, 
but  must  testify  from  his  recollection,  so  reyived, 
and  not  from  the  book.    Key  y.  Lynn,  4  Litt.  33ti. 

679.  Where  ship-timber  was  sold,  without  being 
scheduled  or  set  apart  from  similar  timber  With 
which  it  was  mingled,  a  witness  called  to  identify 
the  timber,  who  was  unable  to  do  it  except  by  a 
schedule  made  some  months  after  the  sale,  and, 
even  with  that,  having  no  present  recollection  of 
the  articles  enumerated,  was  admitted.  Glooer 
v.  BunnoweU,  6  Pick.  222. 

IV.  Release,  and  Removal  of  Ineompetency. 

680.  A  person  who  has  released  all  interest  in 
the  controversy  is  thereby  made  a  competent 
witness.  Gillespie  v.  QiUespie,2  Bihh,  89.  JSvans 
y.  Hays,  2  Mis.  97. 

681.  If  a  witness,  incompetent  on  the  score  of 
interest,  releaaes  his  interest,  it  is  for  the  jury  to 
judge  of  the  degree  of  credit  to  which,  he  ia  enti- 
tled.   Kinloek  v.  Palmer,  1  Rep.  Con.  Ct.  216. 

682.  An  interested  witness,  who  has  been  ex- 
amined on  a  former  trial,  without  being  released, 
may  be  rendered  competent  on  a  subsequent  trial 
by  a  release,  and  the  objection  will  only  go  to  his 
credit.    Jones  y.  Kai$u,  4  Rand.  386. 

683.  It  was  held  no  objection  to  -the  com- 
petency of  a  witness,  that  he  had  been  heard  to 
say,  some  months  before  the  trial,  that  he  felt 
himself  bound  to  pay  the  plaintiff  the  amount  of 
the  controversy,  if  the  plaintiff  did  not  recover, 
the  witness  haying  been  since  released  by  the 
plaintiff.  SUmmd  v.  Undorwood,  3  Gill  A.  Johns. 
282. 

684.  The  court  cannot  refhse  to  give  a  release 
full  effect  in  making  a  witness  competent,  mere- 
ly because  it  is  given  at  the  time  of  triial,  and 
under  circumstances  making  it  of  little  effect,  so 
'far  as  the  witness's  credibility  is  concerned. 
Barnes  v.  Ball,  1  Mass.  73. 

686.  Where  a  witness,  supposed  to  be  inter- 
ested, g^ves  a  release  of  his  interest,  he  is  placed 
on  the  same  footing  with  other  witnesses,  and  is 
not  confined  to  any  particular  point.  Lnyten  y. 
Haygood,  2  Bay,  177.  '  Carroll  v.  M'WkorUr,  2 
Bay,  463. 

686.  If  a  witness  have  a-  present  beneficial  in- 
terest in  the  subject-matter  of  the  suit,  although 
the  reducing  it  into  possession  be  future  and 
contingent,  he  may  extinguish  it  by  release. 
Woods  y.  fFUliams,  9  Johns.  123. 

687.  Where,  on  the  examination  of  a  witness 
in  chief,  it  is  disoovvred  that  he  is  interested  in 
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the  event  of  the  suit,  his  interest  may  be  removed 
by  a  release,  and  then  he  may  be  re-examined. 
TaUman  y.  Dutcker,  7  Wend.  180. 

688.  A  receiptor  of  property  may  be  a  witness, 
on  having  a  sufficient  siim  of  money  pnt  into  his 
hands  as  an  indemnity.  jSlUn  v.  Hawks^  13 
Pick.  79.  BeeUmf  v.  Freeman,  15  ib.  468.  So 
the  indorser  of  a  writ  is  a  competent  witness  for 
the  plaintiff  where  a  sum  of  money  clearly  suf- 
ficient to  indemnify  him  against  his  liability  for 
costs  has  been  placed  in  his  hands.  BtckUy 
V.  Fretmany  15  ib.  468.  Roberta  v.  Adams,  9 
Green] .  9. 

589.  A  release,  by  one  to  the  other  of  two  par- 
ties jointly  liable  to  the  payment  of  a  sum  of 
money,  renders  the  party  released  a  competent 
witness  for  the  releasor.  BagUu  v.  Oabom,  2 
Wend.  527. 

590.  A  release  by  one  of  two  partners,  who  are 
sued,  of  all  claims  against  a  third  partner  not  sued, 
will  not  render  snch  third  partner  a  competent 
witness  for  the  others.    Bill  v.  Porter,  9  Conn.  23. 

591.  In  an  action  commenced  against  A  &  B, 
as  partners,  upon  an  alleged  engagement  by  the 
firm,  and  where  A,  who  was  not  round  or  served 
with  process,  was  offered  as  a  witness  in  favor  of 
B,  having  been  released  by  B,  it  was  held,  that 
A  was  a  competent  witness,  inasmuch  as  he 
was  hostile  to  the  party  in  whose  favor  he  tes- 
tified; the  rule  excluding  witnesses  interested 
did  not  apply.  Le  Roy,  Bayard,  if  Co,  v.  Jokneon, 
2  Pet.  186. 

592.  A  release  to  a  witness,  by  one  of  two  joint 
plaintiffs  who  are  partners,  is  sufficient  to  restore 
his  competency.  BuUdey  v.  Dayton,  14  Johns. 
387. 

593.  Where  two  persons  are  jointly  concerned 
in  a  contract  of  sale,  they  may  sever  their  inter- 
est by  a  parol  agreement,  on  a  good  considera- 
tion, and,  after  such  dissolution,  one  of  them  is  a 
competent  witness  for  the  other,  in  relation  to  a 
matter  growing  out  of  such  contract.  Smith  v. 
AUen,  18  ib.  245. 

594.  Where  a  suit  is  brought  by  one  of  two 
attorneys,  who  are  partners,  against  a  client, 
for  the  recovery  of  the  taxable  costs  of  a  suit 
prosecuted  in  the  name  of  one  of  the  attorneys 
alone,  as  attorney  of  record,  the  other  is  a  com- 

Eetent  witness  for  the  plaintiff,  on  executing  to 
im  a  release.     Ward  v.  Lee,  13  Wend.  41. 

595.  One  obligor  on  a  joint  and  several  note 
cannot,  by  releasing  his  co-obligor  firom  contri- 
bution, render  him  a  competent  witness,  although 
the  suit  has  abated  as  to  the  latter.  Pendleton 
V.  Speed,  2  J.  J.  Marsh.  508. 

596.  Where  the  principal  in  a  replevin  bond 
deposited  in  the  hands  of  his  surety  a  sum  of 
money  equal  to  the  amount  of  the  penalty,  to 
secure  him  against  his  liability,  it  was  held,  that 
the  surety  was  thereby  rendered  a  competent 
witness.     Hall  v.  Baylies,  15  Pick.  51. 

'>97.  Where  the  plaintiff,  in  an  action  upon  a 
debt,  against  which  he  and  a  third  partv  had 
covenanted  ia  indemnify  the  defendant,  released 
such  third  party,  it  was  held,  that  he  was  thus 
rendered  a  competent  witness.  Wkitaker  v. 
Salisburv,  15  Pick.  534. 

596.  A  witness  on  the  part  of  the  plaintiff  in 
a  suit  was  objected  to  on  the  ground  that  the 
witness  and  A,  one  of  the  defendants,  were  sep- 
arately liable  for  the  plaintiff's  claim.  The 
plaintiff  thereupon  released  the  witness  firom  all 
claim  which  he  had  against  him,  either  alone  or 
in  conjunction  with  the  defendant  A,  but  except- 
mj[  snch  claims  as  he  might  have  against  the 
witness    in    oonjimotion  with    all  the  deftnd* 


ants.      Held,  that  such   release    rendered    the 
witness  competent.  Bvlkley  v.  Dayton,  14  Johns 
387. 

599.  The  court  may  suffer  the  jfroehein  ami  of 
an  infant  plaintiff  to  be  changed,  and  the  first 
firiend,  being  thereby  released  from  responsibility 
for  costs,  is  a  competent  witness  for  the  plaintiff. 
Burks  V.  Skain,  2  Bibb,  341. 

600.  The  release  by  an  heir  and  distributee,  to 
the  administrator,  of  all  interest  in  the  matter  m 
controversy,  and  in  the  contract,  does  not  restore 
his  competencv.     Rout  v.  Kile,  Gilmer,  202. 

601.  In  replevin  by  A's  executor  against  B*s 
administrator,  for  a  negro  boy,  the  defendant,  for 
the  purpose  of  proving  a  gift  of  the  negro  boy 
by  A  to  C,  whose  administratrix  B  was,  in  her 
lifetime,  offered  in  evidence  D,  who  was  the 
daughter  and  one  of  the  representatives  of  C  and 
B,  and,  to  restore  her  competency,  gave  in  evi- 
dence a  receipt  given  by  the  husband  of  D  to  B, 
as  the  administratrix  of  C,  of  his  wife's  share  of 
her  deceased  father  C's  estate.  Held,  that  D's 
testimony  was  inadmissible.  Z>iiitfiiii^oi»  v.  Dun- 
nington,  3  Har.  &  J.  279. 

602.  In  an  action  by  the  administrator  of  the 
the  wife,  a  release,  by  the  husband,  of  all  ri^ht  to 
any  sum  or  sums  of  money  which  might  be  re- 
covered in  the  cause,  renders  him  a  competent 
witness  in  the  cause.  Woods  v.  Williams,  9 
Johns.  123. 

603.  A  certificated  bankrupt,  who  has  released 
all  future  claims  upon  his  estate,  is  a  competent 
witness.  Barnes  v.  BUUngton,  1  Wash.  C.  C.  29. 
Glenn  v.  Von  Kap^,  2  Gill  &,  Johns.  132. 

604.  An  execution-debtor  is  disqualified  by  in* 
terest  as  a  witness  for  one  claiming  under  a  levy 
againpt  him,  and  this  though  defendant  claim 
under  a  warranty  deed  from  him  of  the  same 
premises.  But  plaintiff,  though  suing  as  admin- 
istrator of  the  levying  creditor,  may  qualify  him 
by  discharging  him  irom  any  liability  on  account 
of  the  judgment.     Seymour  v.  Beaen. 

605.  In  an  action  by  a  plaintiff  who  was  a 
non-resident,  the  party's  attorney  was  offered  as 
a  witness,  and  objected  to,  on  the  ground  that  no 
security  had  been  filed  fi)r  the  costs,  and  the  at- 
torney might  be  liable  for  them.  A  bond  was 
thereupon  executed,  and  tendered  to  defendant's 
counsel,  who  admitted  the  sufficiency  of  the 
obligors,  but  refused  to  receive  it,  whereupon  it 
was  filed  with  the  clerk.  Held,  that  the  defend- 
ant might  have  availed  himself  of  this  bond  had 
the  verdict  gone  in  his  favor,  and  that  the  com- 
petency of  the  witness  was  thereby  restored. 
Brandxgee  v.  HaU,  13  Johns.  125. 

606.  In  trespass  for  taking  and  impounding 
the  beasts  of  the  plaintiff,  the  defendant  proved 
that  he  acted  as  the  agent  of  G.,  and  ofibred  G., 
after  having  released  him,  as  a  witness  to  show 
that  they  were  taken  damage  feasant.  Held,  that 
G.  was  a  competent  witness.  Hasbrouefc  v. 
Lown,  8  ib.  377. 

607.  Where  a  common  right  of  fishery  is  in  all 
the  inhabitants  of  a  place,  a  release,  by  one  o« 
them,  of  all  his  interest  in  the  right,  to  any  per- 
son whatever,  is  inoperative,  (such  interest  being 
a  personal  right  not  assignable,)  and  does  not^ 
renderjiim  a  competent  witness  to  prove  such 
common  right.    Jaeobson  v.  Fountain,  2  ib.  170. 

606.  The  incompetency  of  a  grantor  of  land, 
with  covenants  of  warranty,  mav  be  removed  by 
a  release  from  those  who,  at  the  time  the  wit- 
ness is  offered,  are  alone  capable  of  suing  for  a 
breach  of  such  covenants.  Clark  v.  Johnson,  5 
Day,  373. 

Gold.  A  discharge  to  a  grantor  of  lands,  who 
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conveyed  with  ooveiMiito  ofwdma.  to  the  gruitee 
and  hia  SMicna,  given  bj  the  ^^nntee,  after  he 
has  oonyeyea  part  of  the  premises  to  other  per- 
sons, will  not  remove  the  interest  of  the  grantor. 
Skenoood  v.  HuiM^  1  Root,  496. 

610.  A  witness  who  had  received  a  release, 
bat  who,  upon  being  asked  if  he  did  not  expect 
to  pay  the  judgment  and  expenses,  provided  the 
plaintiff  recovered,  replied,  '*  I  certainly  do," 
was  held  incompetent  to  tostify  for  the  deiend- 
ant.  Skiilemger  y,  BoU^  1  Conn.  147.  See  also 
M'CmuBland  v.  Jfual,  3  Stew.  &  Port  131. 

611.  Where  one  having  a  beneficial  interest  in 
a  note,  but  not  thcplaintiff  of  record  in  the  suit 
on  it,  in  order  to  qualify  as  a  witness  at  the  trial, 
assigned  his  interest  to  a  third  person,  held,  that 
this  did  not  qualify  him.  Jmmri*  v.  Bark&r^  3 
Verm.  445. 

612.  A  release  of  a  witness's  interest  in  a  suit, 
made  after  his  testimony  has  been  given,  does 
not  legalize  such  testimony.  Wynn  v.  fFiiUamSj 
Minor,  136.     Ten  Eyek  v.  BOZ,  5  Wend.  65. 

613.  A  release,  given  after  the  examination  of 
an  interested  witness,  is  too  late  to  invalidate  his 
testimony ;  and  where  an  objection  is  made  to 
the  sufficiency  of  a  release,  the  judge  ought  not 
to  allow  the  witness  to  proceed,  and  to  direct 
that  his  testimony  should  be  relied  on,  if  the 
party  should  afterwards  give  a  sufficient  release. 
Doty  V.  Wilson,  14  Johns.  379.  But  where  an 
objection  has  been  made  on  account  of  some  in- 
formality in  the  release,  the  judge  may  allow  the 
examination  to  proceed,  while  a  new  release  is 
preparing,  no  objection  being  made  by  the  oppo- 
site partv.  t^. 

614.  A  release  entered  on  the  minutes  of  the 
eourt,  not  signed,  sealed,  or  delivered  to  the  wit- 
ness, and  implying  a  mere  discharge  as  to  wit- 
ness's interest  in  the  particular  suit,  is  not 
sufficient  to  render  an  interested  witness  com- 
petent.   Kennon  v.  M*Rae,  2  Port.  389. 

615.  A  release,  to  render  an  interested  person  a 
competent  witness,  if  produced  in  court  by  the 
attorney  of  the  party  to  the  suit,  is  insufficient, 
without  proof  of  ite  execution  by  the  subscri- 
bing witness.    Reading  v.  Metcalfe  Hardin,  535. 

616.  Where  a  witness,  being  asked  whether  he 
is  interested  in  the  suit,  declares  that  he  has 
parted  with  his  interest,  and,  without  ftirther 
question,  is  allowed  to  testify  in  chief,  a  new 
trial  will  not  be  granted  because  the  deed  of 
transfer  or  a  release  was  not  exhibited.  BaaUr 
V.  Rodman^  3  Pick.  435. 

617.  The  competency  of  a  witness  may  be  re- 
stored, as  well  by  an  assignment  without  war- 
ranty, as  by  a  release  of  his  interest.  Cotes  v. 
Waetsr^  9  Hill,  S.  C.  442. 

618.  In  an  action  for  a  malicious  prosecution, 
there  not  being  the  slightest  evidence  against 
two  of  the  defendanto,the  court  directed  the  jury 
to  find  them  not  guilW,  that  they  might  be  ex- 
amined as  witnesses  for  the  other  defendanta. 
WUmarth  v.  Matmtford,  4  Wash.  C.  C.  79. 

619.  Where  a  material  witness  for  the  defend- 
ant is  holden  as  his  bail,  he  should  be  discharaed 
by  the  court  and  new  bail  taken.  Imnn  v.  OsT' 
ysU,  8  Johns.  407. 

"^■^"^  * 

v.  Privileges  of  a  Witness,  and  when  cowfsUed 

to  answer* 

620.  A  question  may  be  put  to  a  witness  though 
the  answer  to  it  may  criminate  or  disgrace  him ; 
but  the  witness  is  not  bound  to  answer.  It  is-  the 
privilege  of  the  witness  to  refuse  to  answer  the 
questioM,  and  he  may  waive  the  privilege  if  he 


thinks  proper.  Fries  v.  BrugUr,  7  Halsl.  79 
Somtkard  v.  Rs^ord,  6  Cow.  254.  And  the  cooit 
should  inform  him  that  he  is  not  bound  to  answer. 
Somikard  v.  Resford,  6  Cow.  254.  A  witness, 
and  not  the  court,  is  to  judge  if  a  question  tends 
to  criminate  him  or  not.  StaU  v.  EdwaHLs,  2 
N.  &,  M.  13. 

621.  The  witness  alone  has  a  right  to  object 
to  a  question,  pertinent,  except  as  reflecting  on 
himself.    Sodm^  v.  M'Gee,  5  J.  J.  Marsh.  621. 

622.  A  witness  may  decline  answering  a  ques- 
tion, which  would  subject  him  to  punishment,  or 
render  him  infamous.  People  v.  Herriek^  13 
Johns.  82.  Oranmis  v.  Brandon,  5  Day,  260. 
SiaU  V.  BaiUy,  1  Penn.  415.  U.  States  v.  Craig, 
4  Wa«h.  C.  C.  729.  Also,  if  his  answer  will 
have  a  tendency  to  stigmatise  or  diwraee  him. 
Vaugkn  v.  Paine,  2  Penn.  728.  Sfdusky  v. 
M*Qee,  5  J.  J.  Maish.  621. 

623.  A  witness  cannot  be  obliged  to  testily,  if 
his  testimony  will  accuse  himself  of  an  imm<Mral 
act    Oalkreatk  v.  Eiekelbergker,  3  Teates,  515. 

624.  A  witness  is  bound  to  answer  a  question 
in  a  matter  pertinent  to  the  issue,  where  his 
answer  will  not  expose  him  to  criminal  prosecu- 
tion, or  tend  to  subject  him  to  a  penalty  or  for- 
feiture, although  it  may  otherwise  adversely 
aflPect  his  pecuniary  interest.  Bull  v.  Lakeland, 
10  Pick.  9.  CoiTTRA,  see  WthsUir  v.  L«e, 5  Mass. 
334.    ^ppfetofi  V.  B^yd,  7  ib.  131. 

625.  A  witness  is  not  required  to  answer  a 
question,  if  by  so  doing  he  must  disclose  what 
will  diow,  or  has  a  tendency  to  show,  that  he  is 
guilty  of  a  crime  for  which  he  is  yet  liable  to  be 
punished.    Peep/e  v.  MaOter,  4  Wend.  229. 

626.  A  witness  cannot  be  compelled  to  answer 
a  question,  if  his  answer  will  expose  him  to  a 
criminal  prosecution ;  but  if  he  voluntarily  state 
a  fact,  he  is  bound  to  state  how  be  knows  it,  al- 
thou|;h  in  so  doing  he  may  expose  himself  to  a 
crimmal  charge.  £aU  v.  K        ,  4  N.  Hamp.  562. 

627.  A  witness  is  bound  to  testify,  although  he 
stands  indicted  for  the  same  ofience  as  the  per^ 
son  on  trial,  and  although  he  says  his  testimony 
will  lead  to  his  own  conviction.  Stmle  v.  Domg 
lass,  1  Mis.  627. 

628.  A  witness  summoned  to  appear  before 
the  grand  jury  and  give  evidence,  and  relus 
ing  to  tell  **  what  person  or  persons  have  so  bet 
on  ftro,"  other  than  himself,  and  not  naming 
himself,  is  liable  to  imprisonment.  Ward  v.  Siate^ 
2  ib.  120. 

629.  In  an  action  fi>r  the  penalty  for  transport 
ing  slaves,  under  the  act  of  congress  of  May  10, 
1800,  a  partieeips  erinUnis,  after  two  years  nave 
elapsed  from  the  commission  of  the  offisnce  with 
out  any   prosecution    against  him  bein^  com 
menceJ,  may  be  oompelted  to  testify  against  the 
defendant.     U.  States  v.  SaUtk,  4  Day,  121. 

630.  A  party  to  a  wager  cannot  be  compelled 
to  testify,  in  an  action  qui  tarn  to  recover  the 
penalty  for  betting,  in  Ohio.  Anderson  v.  State, 
7  Ham.  (Part  2d,)  250. 

631.  A  liability  to  a  civil  action  or  pecuniary 
loss  will  not  protect  a  witness  firom  giving  his 
testimony.  Hays  v.  Ridwrdsesi,  1  Gill  db  Johns. 
366. 

632.  A  witness  will  not  be  excused  fh»m  testi- 
fying, merely  beoaaue  he  may  subject  himself  to 
a  civil  suit.  GsmsioiiioeB/fJk  v.  TiaTOtsm,  7  J.  J. 
Marsh.  62.  Taneey  v.  Kemp,  4  Har.  A  J.  348 
Jfaylor  v.  Semmes,  4  Gill  A  Johns.  273.  Copp  v. 
Upkam,  3  N.  Hamp.  159. 

633.  A  witness  cannot  himself  object  to  being 
sworn,  or,  when  sworn,  to  answer  questioas,  on 
the  ground  that  his  teslinMiigr  or  aaiiwer  wiU 
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subject  him  to  a  eiyil  snit.  Oorkam  r.  Carrol^  3 
Litt.  221.    Black  y.  Coorgk,  ib.  226. 

634.  No  one,  in  a  court  of  law,  can  be  obliged 
to  jrive  evidence  against  himself.  Cook  y.  Com* 
1  OYert.  340. 

636.  The  plaintiff  upon  the  record,  at  common 
law,  cannot,  anless  he  Toluntarily  waive  his 
privilege,  be  compelled  to  give  testimony  for 
the  de^ndant.  (hoings  y.  Loio,  5  Gill  d&  Johns. 
134.  So  for  a  party  in  interest  for  whose  bene- 
fit a  suit  is  brought.  Mauran  v.  Lamb,  7  Cow. 
174. 

636.  A  party  in  interest,  in  a  suit  in  another 
state,  cannot  he  compelled  to  testify  before  a 
magistrate  as  a  witness  in  that  suit  People  t. 
Irving,  1  Wend.  20. 

637.  If  the  witness  be  competent,  and  the 
question  pertinent  to  the  issue,  he  should  be 
compelled  to  answer.  Ragland  ▼.  Wiekware,  4 
J.  J.  Marsh.  530. 

638.  The  provision,  that  no  witness  shall  be 
compelled  to  furnish  evidence  against  himself^ 
does  not  relate  to  questions  of  property.  DevoU 
V.  BrovmeU,  5  Pick.  448. 

639.  A  witness  is  boun^to  answer  a  question, 
in  a  matter  pertinent  to  the  issue,  where  his 
answer  will  not  expose  him  to  criminal  prosecu- 
tion, or  tend  to  subject  him  to  a  penalty  or  for- 
feiture, although  it  may  otherwise  adversely 
affect  his  pecuniary  interest.  BitU  v.  Loveland, 
10  ib.  9.  Baird  v.  Cochran,  4  8.  d&  R.  397. 
CoiTTRA,  see  Webster  v.  Lee^  5  Mass.  334.  Apple- 
Urn  v.  Botfd,  7  ib.  131.    Starr  v.   TVaey,  2  Root, 

640.  A  witness,  who  has  voluntarily  become 
interested  in  the  matter  in  dispute '  after  his 
knowledge  thereof,  and  before  suit  was  com- 
menced, may  be  compelled  to  testify.  Tatum 
V.  Lofton,  Cooke,  115.  Patton  v.  Brown,  ih. 
126. 

641.  Witnesses  must  testify  what  a  party  told 
to  them  in  confidence,  and  under  an  engage- 
ment of  secrecy,  unless  they  are  attorneys  of  ue 
party  in  the  cause.  Mills  v.  Griswold,  1  Root, 
383. 

642.  A  witness  is  not  bound  to  answer  as  to 
how  he  testified  on  a  former  trial,  relative  to  the 
matters  in  question,  if  he  objects  to  the  inquiry. 
JUitchell  V.  Hinman,  8  Wend.  667. 

643.  A  witness  who  has  preferred  a  complaint 
Tor  felony,  and  who  was  examined  before  the 
magistrate,  and  his  examiniktion  reduced  to  wri- 
ting, is  not  bound,  when  testifying  on  the  trial,  to 
answer  as  to  the  evidence  given  by  him  on 
making  his  complaint,  and  on  his  examination 
before  the  magistrate.  Bellinger  v.  People^  ib. 
595.  Nor  is  such  written  examination  admissi- 
ble in  evidence,  until  duly  proved,  by  competent 
testimony,  to  be  the  same  as  when  sworn  to.  ib, 

644.  An  ofiicer,  to  whose  care  a  jury  had  been 
committed,  cannot  be  compelled  to  testify  to  the 
fact  of  the  jury*s  separating  after  a  cause  was 
committed  to  them,  and  before  they  had  agreed 
upon  their  verdict.     Howard  v.  Cobb,  3  Day,  309. 

645.  In  an  action  of  trespass  quare  elausum,  in 
Maryland,  where  a  warrant  of  re*survey  has  been 
ordered,  neither  a  sheriff  nor  his  deputy  can  be 
compelled  to  give  evidence  that  the  defendant  in 
such  action  had  not  sufficient  notice  of  the  exe- 
cuting of  such  warrant.  Trammel  v.  Thomas,  1 
Har.  &  M'Hen.  261. 

646.  A  witness  persevering  in  silence,  when 
questioned,  may  be  committed  for  contempt,  and 
confined  until  he  does  answer.  Lott  v.  Sandtfer^ 
2  Rep.  Con.  Ct.  167. 

647.  In  a  criminal  prosecution,  the  officer  who 
VOL.  III.  90 


apprehended  the  prisoner,  being  examined  as  a 
witness  for  the  United  States,  is  not  bound  to 
disclose  the  name  of  the  person  from  whom  he 
received  the  confidential  information  which  led 
to  the  prisoner's  detection.  U,  States  v.  Moses. 
4  Wash.  C.  C.  726. 

648.  A  witness  from  a  foreign  state,  attending 
before  arbitrators,  is  privileged  from  arrest ;  and, 
if  arrested,  will  be  discharged  absolutely,  and 
without  filing  common  bail.  Sanford  v.  Chase^ 
3  Cow.  381. 

649.  A  witness  who  has  become  voluntarily 
interested  cannot  be  privileged  from  testifying 
what  he  knew  before,  nor  can  he  be  compelled 
to  testify  to  what  came  to  his  knowledge  after 
he  became  interested,  if  it  may  render  him  liable 
pecuniarily.    Simons  v.  Payne,  2  Root,  406. 

650.  A  communication,  made  by  a  debtor  to  an 
attorney  at  law,  to  whom  he  applied  to  draw  up  a 
mortgage  deed,  merely  to  explain  his  motives, 
but  no  legal  advice  as  to  the  effect  of  the  convey- 
ance was  asked  or  given,  is  not  a  privilesed 
communication,  which  the  attomev  is  precluded 
from  testifying  to.  Hatton  v.  Robtnson,  14  Pick. 
416.  Such  mortgage  having  been  made  to  pre- 
vent the  property  Som  being  attached  by  credit- 
ors, communications  made  by  the  mortgagee 
were  held  not  to  be  privileged,  ib, 

VI.    Depositions, 

651.  The  competency  of  a  witness  whose  dep* 
osition  has  been  taken  may  be  objected  to,  on 
the  ground  of  interest,  at  the  trial.  TaUot  v. 
Clark,  8  Pick.  51. 

652.  The  depositions  of  witnesses  in  full  life, 
who  became  interested  after  the  beginning  of 
the  action,  are  not  admissible  in  evidence.  Jrwin 
v.  Reed,  4  Teates,  512. 

^  653.  If  a  witness,  after  having  given  his  depo- 
sition, becomes  interested  in  the  event  of  the 
suit,  his  deposition  may  be  used  in  a  subsequent  , 
trial  of  the  same  cause,  as  it  might  be  if  he  were 
dead.     Gold  v.  Eddy,  1  Mass.  1. 

654.  The  deposition  of  a  witness,  on  the  part 
of  the  plaintiff,  in  an  action  for  the  breach  of  a 
contract,  who  had  given  certificates  upon  the 
quality  of  certain  articles,  upon  which  a  recovery 
was  expected  to  be  obtained,  and  who  expected 
a  commission  of  one  per  cent,  upon  the  amount 
which  the  plaintifib  might  recover  upon  those 
certificates,  but  which  certificates  were  not  evi- 
dence in  the  cause,  is  admissible.  WiUings  v. 
Consepia,  Pet.  C.  C.  301. 

655.  If  a  witness  reside  more  than  40  miles 
from  court,  his  deposition  may  be  read  though 
he  has  not  been  served  with  a  subpmna.  Pen- 
notk  v.  Freeman,  1  Watts,  401. 

656.  A  commission  required  depositions  to  be 
taken  on  a  certain  day,  '*  to  continue  from  day  to 
day  for  three  successive  days,"  unless  sooner 
taken.  It  appeared  that  some  were  taken  on 
such  certain  day,  and  some  on  the  two  succeed- 
ing days.  Held,  sufficient;  and  that  it  need  not 
appear  that  such  continuance  was  necessary,  or 
that  there  was  a  formal  adjournment  of  the  ex- 
amination. Glover  v.  Millings^  2  Stew.  &•  Port. 
28. 

657.  A  witness,  whose  deposition  has  been 
taken  debene  esse,  must  be  proved  to  have  been 
served  with  a  subpcena,  and  is  unable  to  come, 
unless  he  is  so  old,  and  generally  so  infirm,  that 
his  attendance  could  not  be  expected.  Banert  v. 
Day,  3  Wash.  C.  C.  243. 

658.  The  examination  of  a  witness,  sworn  to 
have  been  taken  pursuant  to  statute,  will  be  pre 
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ftoMed  to  have  been  retd  to  him  before  he  mgped 
iL    P«M<«  T.  JVo#r«,  15  Wend.  419. 

650.  ui  proceedings  oDder  the  act  of  New 
Torkf  to  perpetoate  the  teetiiiioiijr  of  witneaMe, 
the  f  niiiBiiwiiinr  r  Bhonld  apecif^  in  the  order  the 
Banber  of  days  Ibr  which  notice  ia  to  be  giren ;  if 
Ao  time  is  speeafied,  he  will  be  oonaidered  as  hav- 
ina  deemed  14  dars  reaaonable  notice.  Jmeluou  y. 
PerkinM,  3  ib.  308. 

660.  In  a  proceeding  under  the  act  of  New 
York  to  perpetoate  the  teatimonr  of  witnesaea, 
it  is  not  neecMaiy  to  state,  in  the  affidavit  on 
which  the  order  for  examination  ie  founded,  the 
probable  inability  of  the  witness  sought  to  be 
examined  to  attend  the  trial,  ib. 

661.  To  aothorixe  the  production  of  a  depoai- 
tion  in  eridence,  taken  under  the  act  to  perpetu- 
ate testimony,  proof  must  be  produced  of  the 
inability  of  the  witness  to  attend  at  the  circuit ; 
the  presumption  of  such  inability,  arising  from 
the  advanced  ace  of  the  witness,  should  not  be 
relied  on.    Jaektcm  t.  JUm,  3  Wend.  180. 

662.  Bj  consent  d  parlies,  a  witness  may 
have  a  deposition  that  he  has  formerly  made 
read  over  to  him ;  but  if  a  deposition  prior  to 
such  former  deposition  is  lost,  and  a  co^y  of  a 
eopy  is  introduced,  such  copy  is  inadmissible. 
But  answers  to  questions,  relating  to  the  most 
remote  deposition  contained  in  iSe  subsequent 
deposition,  are  admissible.  Bavard  v.  WaUaee^ 
4  0.  4d  JC.  499. 


WRECKS. 

1.  The  admiralty  baa  jurisdiction,  in  case  of  a 
wrecked  ship,  to  decree  a  sale,  upon  application 
of  the  master.  l%e  Sekoaner  TUtan^  5  Mason, 
465 

.  3.  A  wreck  sale,  made  by  authoritv  of  the 
statute  laws  of  a  state,  is  valid  to  pass  the  title  to 
the  property,  where  there  is  no  owner  or  agent 
present  to  protect  or  claim  the  property,  ib. 

3.  The  owner  of  seashore  has  a  title  to  the 
possession  of  wreck  thrown  thereon  and  never  re- 
claimed by  the  owner,  and  may  maintain  trespass 
against  a  stranger  for  taking  it,  and  recover  as 
damages  its  value.   Baker  v.  Botes,  13  Pick.  256. 


WRITS. 

I.  Of  the  different  Write, 

II.  Form. 

III.  IndorsemeiU. 

IV  When  and  where  retumabie. 

V  DeecripHon  of  Parties. 

Vj  Service, 

VII.  Return. 

Vni.  Other  Matters 


1.    Of  the  d^erent  Writs, 

1.  A  writ  de  homine  replegiando  cannot  legally 
issue  from  any  of  the  courts  of  law  of  the  state 
of  Maryland.  Johnson  v.  Medtart^  4  Har.  St  J.  24. 

2.  A  writ  of  restitution,  issued  after,  although 
tested  before,  the  death  of  the  defendant  or  per- 
son against  whom  it  issues,  will  be  quashed,  on 
motion  made  on  behalf  of  the  party  interested. 
Qa^/ey  V.  Middleton,  5  Halst.  293. 

3.  In  a  writ  of  right,  the  tenant  may,  ou  the 
«it#0  joined,  set  up  a  title  out  of  himself,  and  in 
a  third  person.  In  a  writ  of  right  on  the  mise 
joined  on  the  mere  right,  a  demandant  may,  un- 


der a  count  fiir  the  entire  right,  recover  a 
quantity  than  the  entirety.     Ingliis  v.  IViistees 
if  the  Sailers'  Smng  Harbor^  3  Pet.  135. 

4.  Under  a  writ  of  hob.  foe.  pos.,  a  sheriff  ie 
not  only  bound  to  put  out  the  defendant  from  the 
piemisps,  but  also  all  others,  so  aa  to_put  the 
plaintiff  into  complete  possession. 
Black,  2  Bailey,  8. 

5.  If,  after  the  plaintiff  ia  put  into  yu—u  ■■„»>-, 
under  mbabere  fadas nosstssionem,  he  ia  turned 
ottt-by  the  defendant,  he  may,  upon  anggesting 
vice  comiiatus  nan  misit  breve,  obtain  an  attacin 
ment  or  an  aUas  habere  facias,  AliUr^  if  be  is 
turned  out  by  a  stranger.  U.  States  v.  Slof-^ 
maker,  4  Wash.  G.  C.  1&. 

6.  The  habere  facias  possessionem  cannot  be 
executed  after  the  return  day ;  and  if  it  be  at- 
tempted, resistance  to  it  is  no  offence  against  the 
act  of  congress,  ib, 

7.  The  defendant  cannot  call  upon  the  mar^ 
shal  to  return  a  writ  of  habere  facias  paesessi- 
onem,  although  the  plaintiff  may  do  ao.  Pemm  v. 
Kline,  4  Wash.  C.  C.  64.  U.  Slates  v.  STayaiaJkcr, 
ib.  169. 

8.  It  is  not  strictly  an  attribute  of  a  writ  of 
error  to  submit  the  testimony,  as  weD  as  the  law 
of  the  case,  to  the  revision  ot  the  court  Parsons 
V.  Armor,  3  Pet.  413. 

9.  Writs  of  error,  returnable  to  the  supreme 
court,  must  issue  out  of  that  court.  Btmni  v. 
Greenwood,  1  Cow.  15. 

10.  A  writ  of  error  to  the  common  pleas,  in 
Pennsylvania,  takes  effect  from  its  delivery  to 
the  protbonotary  of  the  common  pleaa,  not  from 
the  date  of  its  issue.  Pranlz  v.  Kaser,  3  8.  db  R. 
395. 

11.  A  writ  of  error,  being  a  judicial  writ,  need 
not  be  indorsed.  Tracy  v.  Perry,  5  N.  Hamp 
172. 

12.  A  writ  of  inquiry,  under  the  statute  of 
Missouri,  awarded  after  demurrer  overruled,  is 
well  executed,  although  executed  at  the  same 
term  at  which  it  was  directed.  Samners  v.  Ties, 
1  Mis.  349. 

13.  A  mistake  in  a  writ  of  inquiry,  of  the  for- 
mal  description  of  the  court  before  which  it  is 
returned,  is  cured  by  the  statute  of  jeefaHs, 
Richardson  v.  Backus,  1  Johns.  59. 

14.  On  application  to  set  aside  a  writ  of  in- 
quiry, on  the  ground  of  newly-discovered  evi- 
dence, the  affidavit  must  state  the  namea  of  the 
witnesses,  and  what  the  party  expects  to  prove 
by  them.  ih. 

15.  If  it  appear  that  important  questions  of  law 
will  arise  on  the  execution  of  a  writ  of  inquiry 
of  damages,  in  an  action  for  a  libel,  the  court 
will  order  it  to  be  executed  by  a  judge  at  a  cir- 
cuit.    TiUotson  V.  Cheetham,  2  Johns.  107. 

16.  The  appearance  of  a  defendant,  on  the  ex- 
ecution of  a  writ  of  inquiry,  without  objecting  to 
the  previous  proceedings,  cures  any  irreguMiri- 
ties  as  to  the  time  when  the  cawtoj  was  executed 
or  the  declaration  filed.  Irhite  v.  Rankin,  2 
Blackf  78. 

17.  A  fi.  fa.  and  a  ca.  sa.  can  both  be  taken 
out  at  the  same  time,  in  the  same  case ;  but  oidy 
one  can  be  executed.  Slate  v.  Guignard,  1 
M'Cord.  176. 

18.  If  the  plaintiff  levies  a  fi.  fa.  on  defend 
ant's  land,  and  charges  him  in  execution  under  a 
ea.  sa.,  eiUier  writ  may  be  set  aside,  at  defend- 
ant's option.  If  the  defendant  submits  to  the  ea. 
sa,,  the  fi.  fa.  is  gone,  and  proceedings  under 
the  fi.  fa.  are  void.  Young  v.  Taylor,  3  Birn 
218. 

19.  In  South  Carolina,  on  the  return  of  sisn- 


WRITS. 


716 


gatahj  the  ■bertiTto  the  writ  d$  rMorno  hdktndo^ 
the  right  of  action  accraei  on  the  repleyin  bond ; 
DOt  a  Ji.  fa.  cannot  be  issued  until  a  writ  of  in- 
qaixy  has  been  executed.  Duggan  v.  England^ 
Harper,  215. 

20.  A  plaintiff  must  compel  a  sale  under  a  fi. 
fa,^  though  there  are  prior  executions,  before  he 
can  issue  a  ca.  sa.  Burk  r.  M^FaU»  2  Browne, 
143. 

21.  Where  9.fi.fa.  tund  venditioni  exponas  were 
proved  to  exist,  and  are  now  lost,  the  execution 
docket  of  the  common  pleas  may  be  produced,  to 
prove  their  contents.  Buckanan  v.  Moore^  10  8. 
&  R.  275. 

22.  The  district  judges  of  the  courts  of  the 
United  States  have  no  authority  to  issue  writs  of 
ne  exeai,  Gemon  v.  BoeeaUne^  2  Wash.  C.  C. 
130. 

23.  In  South  Carolina,  the  writ  of  no  exeat  re- 
quires the  defendant  to  find  surety  that  he  will 
not  depart  the  state  without  leave  of  the  court. 
The  sureties  have  the  same  rights  as  bail.  Com' 
missioner  v.  PhiUipSy  2  Hill,  S.  C.  631. 

24.  Where,  on  a  trial  for  larceny  before  the 
Vermont  county  court,  the  judges  considered, 
from  the  small  value  of  the  chattel  alleged  to 
have  been  stolen,  that  the  information  haa  been 
improperly  brought  before  that  court  instead  of 
a  sinele  magistrate,  and,  without  consulting  the 
state  8  attorney,  dismissed  the  jury,  ordering  the 
prisoner  to  go  without  day,  whereupon  he  fled 
the  state,  the  supreme  court  refused  to  grant  a 
motion  of  the  state's  attorney  for  a  writ  mjrroe&- 
dendo  to  those  judges,  under  the  8th  section  of 
the  judiciary  act.     Case  of  Ross^  1  Tyler,  333. 

II.    Form. 

25.  The  statutes  of  Massachusetts  have  pre- 
scribed the  outlines  of  the  forms  of  several  writs, 
but  not  of  all  the  writs  in  use ;  and  when  the 
legal  remedv  sought  may  be  obtained  by  con- 
forming to  these  outlines,  the  plaintiff  must  sue 
out  such  a  writ.  If  his  writ  vary  materially 
from  these  outlines,  the  court  may,  ex  officio^ 
abate  it ;  but  it  is  not  necessary  that  the  statute 
forms  be  followed  verbatim  et  literatim.  Cooks 
▼.  Gibbs,  3  Mass.  193, 196.  Wood  v.  Ross,  11  ib. 
271,  276.  And  when  the  remedv  the  plaintiff  is 
entitled  to  cannot  be  obtained  by  any  writ  con- 
forming, in  all  its  outlines,  to  those  prescribed  by 
statute,  the  court,  in  analogy  to  the  authority  of 
masters  in  chancery  under  an  ancient  English 
statute,  will  grant  him  a  writ  by  which  he  may 
obtain  his  remedy,  ib. 

26.  Writs,  by  a  provision  of  the  constitution 
of  Massachusetts,  must  bear  teste  of  the  first  jus- 
tice of  the  court  who  is  not  a  party.  Riplev  v.. 
Warren,  2  Pick.  592.  Carpenter  v.  Mdriek,  3 
Met  58.  Hawkes  v.  Kenrubeek,  7  Mass.  461, 463. 
But  it  is  so  much  mere  matter  of  form  that  the 
right  to  raise  this  objection  is  waived  by  a  plea 
to  the  merits.  Hawkes  v.  Kennebeek,  7  Mass. 
461,  463.     Ripley  v.  Warren,  2  Pick.  592. 

27.  A  rule  to  show  cause  is  not  such  a  writ  or 
process  as  is  required,  bv  the  3d  section  of  the 
Massachusetts  statute  of  1782,  c.  9,  to  have  a 
teste,  and  be  under  the  seal  of  the  court.  Taylor 
V.  Henry,  2  Pick.  397. 

28.  In  New  York,  writs  issued  in  term  must 
be  tested  in  term  ;  and  if  tested  of  the  preceding 
term,  they  may  be  set  aside  for  irregularity. 
Gordon  v.  Valentine,  16  Johns.  145. 

29.  A  writ  of  fi.  fa.,  tested  out  of  term,  is  not 
absolutely  void,  but  may  he  amended.  Inskeep 
T  Lecony,  Coxe,  111. 


90.  Th«  seal  of  the  cdlirt  on  a  writ  is  matter 
of  substance,  and  not  amendable.  Bailey  v. 
STnith,  3  Fairf.  196.    Coittra,  Smith  v.  Alston, 

I  Rep.  Con.  Ct.  104. 

31.  A  writ  returnable  to  the  supreme  judicial 
court  in  Maine,  bearing  the  seal  of  the  court  of 
common  pleas,  was  quashed  on  motion  of  the  de- 
fendant, though  made  at  a  term  long  subse- 
quent to  the  return  term.  Bailey  v.  Smith.  3 
Fairf.  196. 

32.  Precepts  for  courts  of  oyer  and  terminer  of 
Pennsylvania  issue  under  the  private  seal  of  the 
judffes  appointing  such  courts.  White  v.  Common- 
wewh,  6  Binn.  179.  A  precept  to  the  sheriff  to 
summon  the  grand  jury  and  petit  is  sufficient,  if 
he  be  commanded  to  cause  '*  twenty-four  good 
and  lawful  men  "  to  appear  before  the  judges,  ib. 

33.  The  summons  of  a  justice's  writ  must  run 
in  the  name  of  the  state.  Charless  v.  Mumey,  1 
Mis.  537. 

34.  Process  must  go  in  the  name  of  the  com- 
monwealth of  Pennsylvania,  but  it  is  immaterial 
in  what  part  it  is  inserted.  WhiU  v.  Common' 
wealth,  6  Binn.  179. 

35.  The  omission,  in  a  writ,  of  the  words  <*  the 
people  of  the  state  of  Illinois  to  the  coroner,** 
&M,,  is  a  mere  misprision  of  the  clerk,  and  is 
amendable.  State  Bank  v.  BMckmaster.  Breese, 
133. 

36.  A  writ  need  not  contain  directions  to  an 
officer  to  return  it,  as  the  law  requires  him  to 
return  it.     Smith  v.  Bradley,  1  Root,  146. 

37.  A  writ  must  be  directed  to  the  officer  by 
whom  it  is  intended  to  be  served.    Wood  v.  Rose, 

II  Mass.  271,  276.  Hearsey  v.  Bradbury,  9  ib. 
95.  Colby  V.  DUlingham,  7  ib.  475.  But  where 
a  writ  was  properly  served  by  an  officer,  although 
in  fact  not  directed  to  him,  leave  was  given,  on 
motion,  to  amend  by  inserting  the  requisite  di- 
rection. Hearsey  v.  Bradbury,  9  ib.  96.  Wood 
V.  Ross,  11  ib.  271,  276. 

38.  Where,'  by  law,  a  deputy-sheriff  could 
serve  a  writ,  the  addition  of  words  to  the  statute 
form,  directing  it  to  him,  would  not,  it  seems, 
vitiate  the  process.     Wood  v.  Ross,  11  ib.  271. 

39.  A  writ  of  attachment  against  the  defend- 
ant's estate  need  not  exeept  from  attachment 
such  property  as  is  exempted  by  law.  Cooke 
V.  Gibbs,  3  ib.  193.  And  ill  debt  on  a  judff- 
ment,  against  one  who  has  discharged  himself 
ftom  imprisonment  on  execution  in  the  original 
action,  the  writ  should  command  the  sheriff  to 
attach  the  defendant's  estate,  and  to  summon 
him  to  appear.  t6.  WiUington  v.  Steams,  1  Pick. 
497. 

40.  A  writ  is  good,  although  a  memorandum 
intervenes  between  the  bottom  of  it  and  the 
clerk's  signature.  Botts  v.  Williams,  5  J.  J. 
Marsh.  62. 

41.  A  writ  made  returnable  «*  before  us,"  &o., 
is  voidable  only,  and  may  be  amended,  in  New 
York.    MorreU  v.  Waggoner,  5  Johns.  233. 

42.  A  writ  dated  the dav  of ,  1823, 

and  47th  year  of  American  independence,  and 
made  returnable  **  on  the  second  Monday  of  June 
next,"  will  not  be  dismissed  for  want  of  date,  but 
will  be  considered  as  returnable  at  the  June  term, 
1823.    Smith  v.  Winihrop,  Minor,  378. 

43.  Where  a  direction  of  a  writ,  under  the 
Connecticut  statute,  (page  35,)  is  unlawful  for 
want  of  compliance  with  the  statute  of  prerequi- 
sites, the  defendant  is  not  obli^d  to  plead  it  in 
abatement,  but  the  court  may  dismiss  it  ex  ofieio, 
nor,  if  the  statute  contemplated  a  plea  in  abate- 
ment, would  it  take  away  the  common-law 
remedy,    due  v.  Humphrey,  6  Conn.  130. 
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44.  Alter  an  ofiee  jndfineiit.  It  is  too  late  to 
oiiject  to  the  writ  for  a  blank  tbereiii.  Samdm't 
T.  Jfdmm  Cireml  Cemrt^  Hardin,  17. 

111.  Indartewumt. 

45.  To  indorM  a  writ  means  to  put  a  name  on 


the  \nuck  thereof.    JETartweU  y.  0em 
Pick.  117. 

46.  In  Maine,  an  objection  to  the  anfficiencj  of 
the  indorMUient  of  a  writ  ahonld  be  made  at  the 
firrt  term.    Steveiu  v.  GtUkdl^  2  Fairf.  443. 

47.  If,  in  an  action  on  a  probate  bond,  the  writ, 
beaidea  the  nanal  indorsement  of  the  attorney's* 
name,  be  also  indorsed  with  the  name  of  the  per- 
•on  who  is  entitled  in  any  capacity  to  receive  the 
money  sued  for,  it  is  a  snffieient  compliance  with 
the  sUtnte  oi  Maine  of  1821,  c.  51,  §  70,  thoofh 
the  party  have  only  an  equitable  interest  in  the 
subject  of  the  suit.  Potter  t.  Mayo^  2  Groenl. 
S39. 

48.  The  common  law  that  an  agent,  acting  in 
the  name  of  his  principal,  does  not  bind  himself, 
is  altered  by  the  sUtote  of  Maine  of  1821,  c.  59, 
§  8,  so  far  as  it  regards  indorsers  of  writs.  How 
T.  Codmauj  4  ib.  79. 

49.  Where  a  defendant,  having  judgment  and 
execution  for  his  costs,  caused  certain  property 
to  be  taken  in  ezecutioo,  which  was  replevied, 
but  the  replevin  was  not  pursued,  it  was  held, 
that  his  remedy  against  the  indorser  of  the  origi- 
nal writ  was  not  impaired  bv  his  omitting  to  ob- 
tain indgment  for  a  return,  it  appearing  Uiat  this 
would  have  been  fruitless,  as  the  property  was 
under  a  prior  attachment.  Strout  y.  Sradhiry^ 
5  &reenl.  31 3.  If  the  indorsement  of  a  writ  does 
not  contain  the  whole  Christian  name,  and  is  not 
objected  to  by  the  defendant  on  that  account,  the 
indorser  cannot  afterwards  take  advantage  of  this 
omission  to  avoid  his  own  liability,  ih. 

50.  The  indorsement  of  a  writ  thus,  *«  A.  B.,  by 
his  attorney,**  is  not  a  sufficient  compliance  witn 
the  statute,  for  want  of  the  attorney's  name. 
Harmon  v.  ffatson^  8  ib.  286.  The  employment 
of  an  attorney  at  law  to  commence  an  action 
does  not,  of  itself,  give  him  authority  to  indorse 
the  writ  with  the  name  of  the  plaintiff,  ih, 

51.  Where  the  name  of  a  plaintiff  was  indorsed 
on  his  writ  by  the  attorney  who  commenced  the 
action,  without  adding  his  own  name  as  attorney, 
it  was  held  to  be  a  sufficient  indorsement,  it 
bein|r  done  in  the  presence  of  the  plaintiff,  he 
makmg  no  objection  thereto,  and  afterward  pros- 
ecutingthe  suit.    Stevens  v.  Getehelly 2  Fairf. 443. 

52.  Where  the  plaintiff's  attorney  indorsed 
the  writ  with  his  surname  in  full,  but  with  the 
initials  only  of  his  Christian  name,  it  was  held  to 
be  a  sufficient  compliance  with  the  provisions  of 
the  statute  of  Maine  requiring  an  indorsement 
of  the  <*  Christian  and  surname."  Stratum  v. 
Foster^  ib.  467. 

53.  In  an  action  on  a  probate  bond,  it  is  suffi- 
cient if  the  writ  be  indorsed  with  the, names  of 
the  persons  for  whose  benefit  it  is  brought,  with- 
out mentioning  the  characters  in  which  they 
claim.    Potter  v.  Titeomb^  7  Oreenl.  302. 

54.  The  change  of  the  indorser  of  a  writ, 
before  service,  does  not  affect  its  character  as  a 
legal  writ  from  the  time  of  its  date.  Steward  v. 
J^gs,  9  ib.  51 

55.  If  an  original  writ  is  indorsed  with  the 
name  of  the  plaintiff  <>  by  A.  B.,  his  attorney," 
the  attorney  is  personally  liable  for  costs,  under 
the  stotute  of  Maine  of  1821,  c.  59,  §  8.  Davie 
y.  JfJirtkur,  3  ib.  27.  The  reference,  by  rule  of 
court,  of  an  action  pending,  does  not  affect  the 


y.  M'Jhtkmr^  3  GieenL  27. 

56.  Where,  in  the  statute  of  Maine  of  1821, 
e.  50,  i  8,  the  agent  or  attorney  of  a  plaintiff^  in- 
dorsing a  writ,  is  made  liable  to  a  prevailing 
defendant  for  costs.  In  caae  of  the  avoidance  or 
inabili^  of  the  plaintiff^  the  plaintiff  of  record  is 
intended,  though  he  may  be  a  nominal  one 
merely.     SkiUimge  v.  Boyd,  1  Fairf.  43. 

57.  The  death  of  a  plaintiff  dorin^  the  pend 
ency  of  his  suit,  and    the  insolvency  of  hi* 
estate,  do  not  discharge  tike  indorser  of'^the  wri* 
firom  his  liability  as  raeh.    Phiipot  y.  M^Jhlkmr, 
ib.  127. 

58.  In  jctrs  faeiae  against  the  indorser  of  a 
writ,  the  return  of  a  constable,  on  the  execution 
which  had  issued  for  the  costs,  that  he  oonld  find 
no  property  of  the  debtor  *'  within  his  precinct," 
is  conclusive  evidence  only  of  the  facts  stated, 
but  is  not  sufficient  evidence  of  the  Inability 
contemplated  by  the  statute  of  Maine  of  1^1, 
c.  59,  §  8,  which  provides  that  the  indorser  of  a 
writ  shall  be  liable,  in  case  of  the  avoidance  or 
inability  of  the  plaintiff,  to  pay  the  defendant  all 
such  costs  as  he  shall  recover.  Harkneas  v.  Fsr- 
isy,  2ib.  491. 

59.  In  New  Hampahire,  in  a  suit  brought  by 
J.£.,  the  writ  was  indorsed  **  J.  E.,  by  his  attor- 
ney, W.  S.**  It  was  held,  that  W.  S.  was  not  liable 
as  an  indorser.    Miner  v.  Smithy  6  N.  Hamp.  219. 

60.  A  person  non  eontpoe  mentis  is  neither 
capable  of  indorsing  his  own  writ  nor  of  giving 
any  authority  to  indorse  it.  dark  v.  Perkins^  3 
N.  Hamp.  339. 

61.  An  indorser  of  a  writ,-  who  has  become 
liable  to  pay  costs,  may  pay  without  judgment 
against  him,  and  recover  against  one  who  prom- 
ised to  indemnify  him.  Butler  v.  Haynes,  3  N. 
Hamp.  21. 

62.  An  indorser  of  a  writ  is  not  dincharged 
from  his  liability,  as  such,  by  a  reference  of  the 
action  to  arbitrators.     Skepley  v.  Story,  ib.  63. 

63.  By  the  law  of  New  Hampahire,  where  a 
plaintiff,  who  lives  within  the  state  when  the 
action  is  commenced,  dies  while  the  action  is 
pending,  the  indorser  of  the  writ  is  discharged. 
Eaton  V.  Sloan,  2  ib.  552. 

64.  Under  the  Massachusetts  statute  of  1784, 
c.  28,  all  orignnal  writs  must  be  indorsed.  Gould 
V.  Bamard,2  Mass.  199.  Talbot  v.  Wkitinf,  10 
ib.  359.  Under  that  statute,  a  writ  of  replevin 
must  be  indorsed.  Gould  v.  Barnard,  3  ib.  199. 
But  not  a  writ  of  error.  Grosvemor  v.  Danfortk, 
16  ib.  74.  But  as  to  a  scire  fadas  for  costs  — 
quare,  Clark  v.  Paine,  11  Pick.  66.  Dearborn 
v.  Dearborn,  15  Mass.  316. 

65.  Under  the  Massachusetts  statute  of  1784, 
c.  28,  requiring  original  writs  to  be  •indorsed  by 
the  plaintiff  with  his  **  Christian  and  surname,  * 
or  by  his  attorney,  any  mode  of  signing  which 
would  bind  the  party  to  a  bond  or  note  is  suffi- 
cient. Clark  v.  Paine,  11  Pick.  66.  As  an  in- 
dorsement, "J.  E.  Smith,  attorney  of  John 
Claxk.*'  ib.  As  also, «« Ebeneser  Chadwick,  by 
A.  iPeabody,  his  attorney.**  Ckadwiek  v.  Ufton, 
3  ib.  442. 

66.  Under  the  Massachusetts  statute  of  1787, 
regulating  the  proceedings  on  probate  bonds,  Ac., 
the  indorsement  must  specially  deaignate  the 
character  of  the  indorser  as  heir,  legatee,  or 
creditor,  &c.    Padelford  v.  HaU,  2  Mass.  149 

67.  A  writ  indorsed,  »♦  A  B,  by  attorney,**  is 
not  duly  indorsed,  within  the  requisitions  of  statute 
of  1784,  c.  28.     Bobbins  v.  HUl,  12  Pick.  569. 

68.  If  one  indorse  .a  ¥rrit  with  his  name  only, 
without  adding  the  capacity  in  which  he  acts, 
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lie  will  be  etAmpped  iWim  denyinff  that  he  in- 
doned  m  the  plaintiff 'e  agent.  OUbert  t.  Jfan- 
ttuikat  Bmtk,^  Maie.  97.  M*Gee  r.  Btnrhw.  14 
Pick.  21S,  216. 

€9.  Ab  indonement,  •«  A  B,  by  C  D,  his  at- 
torney," will  bind  the  attorney  as  indorser. 
Chadwiek  r.  Vpton^  3  ib.  442.  Chapman  t.  PkU- 
UpSy  8  ib.  25. 

70.  In  a  suit  by  a  eorporation,  a  writ  indorsed, 

it  The Corporation,  bv  R.  M.,"  was  held 

sufficient.  Middlesex  Tumptke  ▼.  /Wtf,  8  Mass. 
266. 

71.  Under  the  Massachusetts  statote  of  1784, 
c.  28,  the  court  had  no  power  to  discharge  the 
original  indorser,  and  allow  another  to  be  substi- 
tuted in  his  place,  without  the  consent  of  the 
defendant.  Ely  y.  Forward^  7  ib.  25.  CaldweU 
T.  Lovett,  13  ib.  422. 

72.  By  Tirtue  of  the  Massachusetts  statute  of 
1797,  c.  14,  the  treasurer  of  the  commonwealth 
may  substitute  himself  as  an  indorser,  in  an  ac- 
tion upon  a  probate  bond,  brought  by  his  pre- 
decessor, and  indorsed  by  him  agreeably  to 
BUtute  of  1786,  c.  55.    Pahu  y.  GUI,  2  ib.  136. 

73.  Under  the  Massachusetts  statute  of  1784, 
c.  28,  where  the  plaintiff  had  indorsed  the  origi- 
nal writ,  and  had  afterwards  absconded,  and  left 
the  state,  a  new  indorser  was  ordered  to  be  fur- 
nished.    Oystead  y.  Shed,  8  ib.  272. 

74.  Where  the  supreme  court  orders  a  new 
indorser  of  a  writ,  under  statute  of  1784,  o»  28, 
§11,  in  an  action  originally  commenced  in  the 
court  of  common  pleas,  an  indorsement  on  the 
office  copy  of  the  ortgrinal  writ,  filed  in  the  court 
first-mentioned,  is  sufficient  to  bind  the  indorser, 
without  any  indorsement  of  the  original  writ  in 
the  court  below.  HartwM  y.  Hemmenway^  7 
Pick.  117. 

75.  "Where  a  writ  is  not  indorsed  according  to 
the  proyisions  of  the  statute,  the  defendant  must 
make  the  objection  at  the  first  term,  or  he  will  be 
held  to  haye  waiyed  it.  OUbert  y.  Nantucket 
Bank,  5  Mass.  97.  Whiting  y.  Hollister,  2  ib.' 
102.    Ripley  y.  Warren,  2  Pick.  592,  595. 

76.  The  mdorser  of  an  original  writ  is  liable 
to  the  defendant  for  his  costs  where  Uie  plaintiff 
becomes  nonsuit.  Talbot  y.  Whiting,  10  Mass. 
359.  And  although  teire  /ados  be  not  sued  out 
within  one  year  from  the  judgment.  Mitter  y. 
Washburn,  11  ib.  411.  But  not  for  coets  ac- 
cruing on  a  writ  of  reyiew,  mereljr  by  reason  of 
his  indorsement  of  the  original  writ  m  the  same 
action.  Ely  y.  Forward,  7  ib.  25.  Nor  on  ac- 
count of  costs  taxed  for  the  defendant,  under  the 
Massachusetts  statute  of  1803,  c.  155,  where  ^e 
plaintiff,  haying  appealed,  recoyers  judgment 
tor  a  less  sum  than  $50.  Fairbanks  y.  Town^ 
send,  8  ib.  450. 

77.  In  order  to  charge  the  indorser  of  an  origi- 
nal writ,  an  execution  must  be  sued  out  withm 
the  year  against  the  plaintiff;  and  it  must  be 
made  to  appear,  from  the  return,  either  that  he 
ayoided,  or  was  committed  to  prison  upon  it; 
and  the  scire  facias  against  the  indorser  must 
contain  allegations  accordingly.  RuggUs  y« 
hfes,  6  ib.  494. 

78.  A  prochein  ami  is  a  party,  within  the  mean- 
inff  of  the  statute  requiring  origrinal  writs  to  be 
indorsed  by  the  plaintiff,  or  his  agent  or  attorney. 
Crossen  y.  Dryer,  17  ib.  222. 

79.  Where  the  indorsement  of  a  writ,  sued 
out  in  the  name  of  the  judge  of  probate  upon  a 
probate  bond,  states  that  the  action  is  brought 
for  the  benefit  of  an  indiyidnal  thereupon  named, 
the  judge  is  not  responsible  personally  for  costs. 
Paine  y.  Hapgood,  13  Pick.  154. 


80  In  sate  facias  for  costs  against  the  in- 
dorser of  a  writ,  it  is  not  necessary  to  ayer  that 
he  indorsed  as  agent  or  attorney,  where  the 
statute  requires  tluit  the  original  writ  shall  be 
indorsed  by  the  plaintiff,  or  by  some  agent  or  at- 
torney. JIf'GMy.  Barker,  14  Pick.  212.  Nor  is 
it  necessary  to  ayer,  that,  on  the  ayoidance  of  the 
plaintiff  in  the  original  writ,  the  indorser  became 
liable,  this  being  an  inference  of  law.  ib.  Nor 
is  it  necessary  to  ayer,  ne^tiyely,  that  the  judg- 
ment against  the  plaintiff  m  the  original  writ  has 
not  been  reyersed.  t^.  The  ayerment,  that  such 
judgment  has  not  been  satisfied,  is  sufficiently 
stated  by  ayerring  that  the  necessary  measures 
(specifying  them)  haye  been  taken  to  obtain 
satisfaction,  and  that  they  haye  proyed  unayail- 
ing.  ib.  It  is  not  necessary  to  ayer  that,  by 
force  of  any  law  of  the  commonwealth,  the  in- 
dorser became  liable,  the  statute  being  a  general 
law,  and  the  liability  being  merely  an  inference 
of  law.  ib.  Where  the  statute  requires  an  in- 
dorsement before  senrice,  the  allegation  that  the 
original  writ  was  indorsed  imports  that  it  was 
properly  indorsed  before  seryice.  ib. 

81.  An  original  writ  was  indorsed  by  J.  B.  B., 
who  was  not  the  plaintiff  in  the  writ,  and  the  de- 
fendant, hayin|f  recoyered  judjorment,  in  the  com- 
mon pleas,  agamst  the  plaintiff,  for  costs,  sued  out 
a  writ  of  scire  facias  against  J.  B.  B.  to  recoyer  the 
same,  in  which  it  was  alleged,  by  way  of  recital, 
that  "  J.  C.  B.  indorsed  the  original  writ  in  the 
said  action."  J.  B.  B.  was  defaulted  in  the  com- 
mon pleas,  and,  the  case  being  brought  up  to  the 
supreme  court  on  a  motion  in  arrest  of  judgment, 
because  it  was  not  ayerred  that  the  indorsement 
was  made  by  J.  B.  B.,  it  was  held,  that  the 
sdre  facias,  in  such  a  case,  was  so  far  a  judicial 
writ  that  it  was  competent  for  the  court  to  look 
at  the  record  upon  which  it  was  founded,  and 
the  misrecital  was  considered  to  be  a  mere  mis- 
prisioii  of  the  clerk,  and  the  motion  in  arrest  was 
oyerruled.  ib.  ^ 

82.  In  actions  for  penalties,  under  this  New 
Jerwey  statute,  concerning  inns  and  tayems,  the 
title  of  the  statute  must  oe  indorsed  on  the  pro- 
cess.    Oliver  y.  Larxaleer,  2  South.  513. 

83.  It  is  required  by  statute,  in  Alabama,  that 
the  cause  of  action  shall  be  indorsed  on  the  ori- 

S'nal  writ.  The  want  of  such  indorsement  may 
!  taken  adyantage  of  by  writ  of  error,  after 
judgment  by  de&ult,  there  being  no  act  of  the 
defendant  that  can  be  construed  a  waiyer  of  the 
objection.    Howell  y.  Hallet,  Minor,  102. 

IV.  When  and  where  returnable. 

84.  A  writ  returnable  at  a  wrong  term  of  the 
court,  or  at  a  time  when  no  term  is  to  be  holden, 
is  absolutely  yoid.  Brown  y.  Simpson,  3  Stew. 
331. 

85.  Where  a  writ  is  made  returnable  to  no 
term  known  to  the  law  of  the  land,  but  to  some 
other  day  not  the  commencement  o"  a  term, 
appearance  and  pleading  will  not  cure-  ihe  defect 
in  the  writ.  HoUiday  y.  Cooper,  3  Mis.  286. 

86.  A  capias  ad  respondendum,  issued  in  yaca- 
tion,  must  be  returnable  to  the  first  day  of  the 
next  term  of  the  court ;  if  a  term  interyene  be- 
tween the  date  and  the  return,  the  writ  is  yoid. 
ShirlsuT.  Hagar,  3  Blackf.  225. 

87.  Where  the  reftim  day  is  misstated  in  a  writ, 
it  cannot  be  amended,  and  judgment  cannot  be 
rendered  upon  default  of  the  defendant  to  appear. 
If  the  defendant  appear,  it  might  be  otherwise. 
BeU  y.  AusUn,  13  Pick.  90. 

88.  Where  a  writ  was  dated  and  executed  on 
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letaraaUe  on  •«  Um  fiiit  Mondaj  aAer  the  Ibvih 
MoB^j  in  September  ■ext,**HwM  lieU,  tkat  tke 
writ  wM  letsnMUe  OB  tke  fini  MoBdaj  after  ^0 
fooftii  of  the  Mine  September.  Giktm  r. 
Uughlim^  Uinot,  182. 

89.  A  writ  imoiiig  after  the  letnrB  daj  of  any 
eourty  and  before  the  aittilig  thereof;  bmj  be 
made  retonable  to  the  Bert  term  of  the  coort. 
BUdd^ek  ▼.  Gmiribur^  S  Bay,  507. 

90.  Ad  aetioa  agmiiiat  the  inhabitaata  of  a 
cooitj  amy  be  brought  to  the  eoort  of  eomoMm 
pleaa  holden  fi»r  the  aaoie  conaty.  Brmom  ▼. 
AmmtmO,  11  Mam.  221.  Bat  aee  Hmwkeg  t. 
KauukMk,  7  ib.  461. 

91.  An  iaIbrmatioB  iB  the  aatora  of  a  fve  wmt" 
rmmi/o  may  be  filed  in  aay  eoontf ,  bat  moat  be 
made  retamable  in  the  ooontT  where  the  re* 

T.  Smtadj  11 
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92.  A  orrit  of  error  moat  iaaoe  in  the  eoonty 
where  the  jodcment  waa  rendered,  bat  amy  be 
made  retnmabw  in  another  eoonty.  Pemlnok* 
T.  JIHngttm^  2  ib.  142.  9miik  ▼.  frmiiUm,  1  ib.  480. 

93.  Under  the  MaaaachnaetU  atatnte  of  J  794, 
c.  65,  tniaCee  write  moat  be  made  retamable  in  a 
eoonty  in  whieh  aome  one  of  the  tmste^a  dwella. 
Jaeohg  T.  JtfeUen,  14  ib.  132.  DavU  y,  JUarstam^ 
5  ib.  199.  Bmrker  ▼.  Ta^cr,  4  ib.  61.  JTOcox  ▼. 
JUiils,  ib.  218. 

94  The  coUoaiTe  inaeition  of  the  name  of  one 
trnatee,  in  order  to  giwe  joriadietion  in  the  eoonty 
where  each  troalee  dwella,  ia  fatal,  and  the  de- 
fendant may  plead  it  in  abatement.  Jm€ci9  ▼. 
Mellm^  14  ib.  132.  Dams  ▼.  Marstanj  5  ib.  199. 
But  the  eoort  will  not  atay  proceedings  open 
motiOB  for  this  caoae.  Haew  t.  ^araten,  5  ib. 
199.  Barker  r.  Taber^  4  ib.  61.  Thos,  if  one  ao 
enmmoned  appear  to  the  writ,  and  move  to  stay 
the  proeeedings  against  him  as  trostee,  or  pray 
jodraent  whether  he  shall  be  holden,  he  wiU  m 
diicharged  as  of  coarse,  and  will  be  entitled  to 
eosts,  and  perhaps  to  eztn.  costs,  within  the 
eoaity  of  the  statote.  WUan  y.  JtftUs,  ib.  218. 
Ir  he  does  not  appear,  bat  is  deftolted  opon  the 
original  process,  he  cannot  plead  the  same  mat- 
ter in  abatement  to  the  scire  fadoM^  but  most 
submit  to  an  examination :  still  he  cannot  be 
charged  beyond  the  yalue  of  the  effecta  in  hia 
hanos  at  the  time  of  the  first  attachment ;  but  if 
it  appean  be  had  no  efiects  at  the  time,  he  will 
not  be  held  to  pay  coata,  but  will  recover  eoata, 
because  sued  out  of  his  eoonty.  ib, 

y.    Ducrifiion  of  Parties. 

96.  In  debt  upon  administration  bond,  the  de- 
fendant was  styled  '*  trader  ami  administrator." 
Held,  that  the  Ust  was  mere  surplusa^.  Clark 
y.  Loiofl,  15  Mass.  476. 

96.  In  an  action  on  a  note  giyen  to  A  B,  agent 
of  a  manufacturing-  company,  in  which  he  was 
plaintiff,  and  in  'his  writ  and  declaration  styled 
nimself  agent,  &o.,  held,  that  this  was  merely 
desainiio  persona.  Bujfum  y  Chadwiek^  8  ib. 
103.      • 

97«  "  Junior  "  is  no  part  of  the  name,  and  it 
seems  to  be  only  in  the  case  of  father  and  son  of 
the  same  names  that  the  addition  is  required  to 
be  itated  where  the  son  is  made  defendant ;  and 
other  words  describing  the  d^endant  as  the  son 
are  equiyalent.  Kincaid  y.  Howe^  10  ib.  203. 
But  where  two  persons  of  the  same  name,  not 
being  father  and  son,  reside  in  the  same  town, 
and  one  of  them  habitually  bears  the  name  of 
*«  junior,*'  it  is  not  necessary  that  he  should  so 
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ecotor,  if  the  jwtiee  of  the 

Gram  y.  Bmiittj  9  Paeh.  265.     Tahmge 
y.  Ckmmdy  16  Maaa.  71. 

99.  Where  one  soea,  describing  Inmself  aa  ez- 
eeotar.  if  the  iostiee  of  the  eaae  leaoirea,  the 
eoort  wSl  eaomder 
Grem  y.  BwrHttj  9  Pieh.  965. 

100.  Process  against  the  legal  reprcaeBtatires 
of  a  pcnoB  deceaard  moat  abow  them  to  he  aoeb. 
FmHur  y.  Cirmnur,  1  PeBn.  270. 

101.  Where  the  preeeas  ia  aot  beilahle,  or  the 
cause  of  action  is  not  specified  in  the  writ,  the 
plaintiff  nmy  join  any  nomber  of  deleBdants  in 
the  writ,  and  declare  against  them  aeverally. 
Momtfmmsry  y.  Baakramekj  3  Johna.  538. 

10£  In  aa  action  againat  joint  debtors,  a  ve- 
ntre mentioning  only  the  defeBdant  broogfat  into 
coort,  without  takin|^  notice  of  the  other,  ia  aoA 
ficient.    JETntdkcns  y.  #VcdL  4  Johna.  222. 


VI. 

103.  By  the  Maasaehoaetta  statote  <d  1786,  aD 
original  write  against  aggregate  oorporatMaa,  of 
eyery  description,  most  1^  seryed  opon  them  at 
leaat  30  daya  before  the  retom  day.  BmUard  r. 
Jfmmtmeket  Bank^  5  Mass.  99. 


104.  In  Connecticut,  in  an  aetioB 
officer  for  neglect  of  doty  in  execoting  and 
toming  an  execotion,  it  ia  not  neceosary  that  the 
writ  should  be  senred  more  than  12  daya  helbre 
the  sittingof  the  court  to  which  it  is  retamaUe. 
WkiU  y.  WiUax^  1  Conn.  347. 

105.  In  I^ew  Jerrey,  the  utmost  length  of  time 
that  the  law  allowa  for  executing  a  writ  ia  the 
day  on  which  it  ia  returnable.  Per  Ford,  J. 
Matkatss  y.  IFams,  6  Halat  295. 

106.  A  writ,  returnable  to  the  district  eoort  of 
Virginia,  it  waa  held,  might  legally  be  executed 
at  any  time  during  the  term  to  which  K  was  re- 
turnable.   Dmmkar  y.  Lomg^  4  H.  dt  M.  212. 

107.  In  Virginia,  a  writ  cannot  legally  be 
senred  after  the  day  on  which  it  is  retornable. 
Crsies  y.  Garland^  2  Munf.  491. 

108.  Serriee  must  be  personal  upon  the  de- 
fendant, or  tiie  aummons  left  at  his  dwelling- 
house.    Rogers  y.  Jerman,  2  Penn.  527. 

109.  It  iMing  proyided  by  statute  that  write 
shall  be  aerved  by  leaying  copies  at  the  **  usoal  '* 
place  of  abode,  the  ^onl  **  usual "  meana  the 
place  of  abode  at  the  time  of  the  aeryice  of  the 
writ.     Gadsden  y.  Jokasonj  1  N.  dk  M.  89. 

110.  A  aerrice  of  a  summons  at  defendant's 
last  place  of  abode  is  good.  Buzac  y.  Morgan^  3 
Teates,  258. 

111.  In  New  Jeraey,  the  senrice  of  a  sum- 
mons, by  leaying  a  copy  with  hia  wife,  not  at  bis 
*^  house  or  place  of  abode,"  and  withoot  **  in 
forming  her  of  the  contents  thereof,'*  is  an  errof 
not  cured  by  the  aubaequent  appearance  of  the 
defendant.     Cobk  y.  Decker^  1  Sooth.  119. 

112.  Giying  a  copy  of  a  writ  to  one  of  the  de. 
fondant's  negro  seryants,  in  the  piasia  of  his 
dwelling-house,  is  a  leaying  of  it  ^  at  some  obvi- 
ous part  of  the  houae,"  ana  a  good  aeryice  with- 
in the  act  of  South  Carolina  <^  1736-7.  JiUtaa 
y.  Bowers,  1  N.  &  M.  458. 

113.  Leaying  a  copy  at  his  usual  reaidenee  is 
a  good  service  of  a  writ,  if  the  defendant's  domi- 
cif  be  in  the  state,  though  at  the  time  he  may  be 
absent  from  the  state.  Fream  y.  OruiMmnks^  3 
M'Cord,  84 
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114.  The  lervioa  of  a  snmmoiw  on  one,  as  tras- 
tee  of  an  abiconding  debtor,  by  leaving  a  copy 
at  hie  dwelling-bouae,  under  the  Maesachasetts 
■tatnte,  was  not  intended  for  the  case  of  one  ab- 
sent at  sea,  but  to  guard  against  the  fraudulent 
avoidance  of  persons  liable.  Touro  ▼.  CotUes^  10 
Mass.  25. 

115.  On  an  appeal  from  the  decision  of  com- 
missioners  upon  an  insolvent  estate,  by  a  creditor, 
an  attested  copy  of  the  declaration,  appeal,  and 
order,  filed  in  the  register's  office,  was  delivered 
to  a  deputy-sheriff,  who  returned  thereon  that  he 
had  served  the  same,  by  giving  a  copy  of  the 
copy,  with  a  copy  of  his  return  thereon ;  and  it 
was  held  sufficient.  Rand  v.  Rand^  4  N.  Hamp. 
367. 

116.  A  summons  cannot  be  served  on  a  party 
to  a  suit  while  necessarily  going  to,  staying  at, 
or  returning  from,  the  court.  Halsey  v.  Stewart^ 
1  South.  3^. 

117.  Process  cannot  be  served  on  a  defendant, 
in  Alabama,  while  returning  from  a  militia  mus- 
ter, although  not  requiring  bail.  Ovening  v. 
Shsfidd,  Itfinor,  276. 

118.  The  service  of  a  writ  in  a  civil  suit,  on  a 
party  convicted  of  felony,  is  valid.  Smith  v. 
M'Glasson,  7  J.  J.  Marsh.  154. 

119.  Where  a  debtor  was  sentenced  to  the 
state's  prison  for  four  years,  and  his  family  re- 
sided, during  such  time,  in  the  dwelling-house 
which  he  haid  occupied  previously  to  such  sen- 
tence, it  was  held,  that  the  leaving  of  a  copy  of 
a  writ  of  attachment  at  such  dweUing-house,  as 
his  usual  place  of  abode,  was  a  legal  service  of 
the  writ.     Grant  v.  DeUiber,  11  Conn.  S34. 

120.  In  New  Jersey,  it  must  appear  that  the 
summons  has  been  duly  served,  before  the  justice 
can  proceed  in  the  aosence  of  the  defendant. 
Madaek  v.  Layman^  2  Penn.  990. 

121.  In  South  Carolina,  a  writ  must  be  served 
by  the  sheriff  for  the  district  in  which  the  de- 
fendant lives  or  is  found,  and  any  service  of  a 
writ  by  the  sheriff  out  of  his  district  is  void, 
and  may,  on  motion,  be  set  aside,  althouffh 
a  term  has  intervened.  Wood  v.  Cro^y,2  Hill, 
8.C.520. 

122.  Attachments  against  absconding  debtors 
can  be  issued  only  in  uie  county  where  the  de- 
fendant resides,  but  may  be  sent  to  any  other 
county,  and  executed  by  any  sheriff  or  constable. 
M'Meekin  v.  Johnson^  i  Dana,  459. 

123!  Where,  after  the  commencement  of  the 
suit,  the  defendants  remove  into  another  county, 
and  that  fiict  appears  by  the  sheriff's  return,  the 
plaintiff  may,  under  the  Kentucky  statute  of 
1811,  send  the  subsequent  process  to  the  county 
to  which  they  shall  have  removed.  Thompson  v. 
fVardf  2  Litt.  156. 

124.  A  personal  action  cannot  be  maintained, 
in  a  county  where  none  of  the  defendants  can  be 
found,  by  sending  the  subsequent  process  into 
another  county,  and  having  it  executed  there  on 
all  of  them.  d. 

125.  A  writ  for  a  joint  assault  and  battery  may 
correctly  be  sent  to  different  counties,  where  the 
defendants  reside  in  different  counties.  Ford 
V.  Lofan,  2  A.  K.  Marsh.  324. 

126.  In  Massachusetts,  where  it  appears  to  the 
court  that  neither  the  defendant,  nor  any  property 
of  his,  is  within  the  jurisdiction  of  the  common- 
wealth, the  court  will  stay  all  further  proceed- 
ittgs.     Lawrence  v.  Smithy  5  Mass.  362. 

127.  In  an  action  a^nst  one  not  an  inhabitant 
of,  nor  resident  withm,  Massachusetts,  nor  anv 
property^  of  his  therein  having  been  attached, 
nor  any  personal  service  made  upon  him,  but 


only  certain  persons  summoned  as  trustees,  who, 
in  fact,  were  not  so,  it  was  held,  that  there  had 
been  no  proper  service  on  him,  and  the  writ  was 
abated.  Gardner  v.  Barher,  12  Mass.  36.  Ja- 
cobs V.  .¥0^/sfi,  14  ib.  132. 

128.  Under  the  New  Hampshire  statute  of 
February  9, 1791,  a  defendant,  absent  from  the 
state  at  the  commencement  of  a  suit  against  him, 
must  be  aerved  with  **  an  attested  copy  of  the 
writ,"  and  no  notice  short  of  that  is  sufficient. 
Hayward  v.  Hartshorn^  3  N.  Hamp.  198. 

129.  In  New  Jersey,  where  a  defendant  in 
dower  lived  out  of  the  state,  and  the  writ  was 
served  on  the  tenant  in  possession,  and  a  copy 
fastened  on  the  door  of  the  house,  a  rale  was 
rranted  for  the  defendant  to  appear,  or  that  the 
demandant  have  judgment.  Hetolings  v.  Bursty 
1  South.  374. 

130.  In  South  Carolina,  an  affidavit,  by  the 
defendant,  only  stating  that,  at  the  time  of  the 
leaving  the  copy  of  Uie  writ  at  his  house,  be 
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was  without  Uie  limits  of  the  state,"  is  not 
sufficient  to  set  aside  the  service  of  the  writ. 
Urh  V.  Chappdl,  1  M'Cord,  666. 

131.  In  Massachusetts,  where  some  of  the 
partners  in  a  mercantile  bouse  reside  in  this  com- 
monwealth, and  others  of  them  in  another  of  the 
United  States,  a  service  of  a  trustee  process  on 
those  residing  here  will  be  sufficient  to  hold  the 
funds  in  the  hands  of  the  company  belonging  to 
an  absconding  debtor.  Parker  v.  Danforth,  16 
Mass.  299. 

132.  The  Massachusetts  statute  of  1797,  c.  50, 
providing  that,  where  there  are  two  or  more  joint 
debtors,  one  of  whom  is  absent  from  the  common- 
wealth, but  has  property  in  it,  and  no  agent, 
trustee,  or  attorney,  the  property  being  attached, 
and  a  summons  lefl  with  the  others,  it  shall  be 
a  legal  service  upon  the  absentee,  does  not  con- 
trol the  case  where  the  absentee  has  no  property 
in  the  state  to  be  attached.  Tappan  v.  Bruen,  5 
ib.  193. 

133.  Where,  in  Massachusetts,  in  an  action 
against  several  joint  contractors,  service  was 
made  upon  those  only  who  resided  in  the  com- 
monwealth, held,  that  the  service  was  suffi- 
cient to  sustain  the  action  and  the  judgment 
against  those  upon  whom  service  was  made. 
Call  V.  Hagger^  8  ib.  423.  Denny  v.  Ward,  3 
Pick.  199.  Parker  v.  Danforth,  16  Mass.  299, 
302.     Tappan  v.  Bruen^  5  ib.  193. 

134.  In  Connecticut,  in  an  action  on  a  joint 
contract  against  A  and  B,  describing  3  as  not  an 
inhabitant  of  the  state,  service  of  Uie  writ  on  A 
alone  is  sufficient,  though  B  should  become  an 
inhabitant  before  the  return  day  of  the  writ. 
Bishop  V.  Bnll,  1  Day,  141. 

135.  The  defendant  in  an  action  in  the  com- 
mon pleas  was  described,  in  the  original  writ,  as 
«*  late  of  Boston,  &c.,now  of  Lexington,  in  Ken- 
tucky," and  the  writ  was  served  by  attaching  his 
real  estate,  and  leaving  a  summons  with  his 
agent.  This  service  was  held  insufficient.  Peek 
V.  Warren^  8  Pick.  163. 

136.  Service  of  process  issued  affainst  all  the 
membera  of  a  copartnership,  which  is  dissolved, 
is  sufficient  if  made  upon  one,  under  the  Alabama 
statute  of  1818,  which  provides  that  «*  when  a 
writ  shall  be  issued  against  all  the  members  of  a 
firm,  service  of  the  same  on  any  one  of  them 
shall  be  equivalent  to  service  on  all.  Cliek  v. 
CUek^  Mmor,  79. 

137.  In  Alabama,  when  a  writ  issues  against 
two  joinUy,  which  is  served  on  one  only,  judg- 
ment cannot  be  taken  against  the  latter,  and  a 
dtscontinoanoe  entered  as  to  the  other,  until  aa 


720 


WRITS. 


aHas  and  pluriet  writs  have  iasaed,  and  retarned 
withoat  senrioe.    Kennedy  y.  Patton^  Minor,  77. 

138.  The  Maflsachoaetts  aUtute  of  1795,  c.  41, 
empowers  a  constable  to  serve  all  writs  and  exe- 
cutions in  personal  actions  where  the  damafj^e 
sued  for  or  recovered  shall  not  exceed  $70.  This 
authority  extends  to  cases  where  the  sheriff  or 
his  deputy  is  a  party,  notwiihstandine  the  pro- 
visions of  the  statute  of  1783,  c.  43,  ror  the  ser- 
vice of  such  writs,  &c.,by  a  coroner.  Briggs  v. 
Strange^  17  Mass.  405.  MerchaiUs'  Bank  v.  Cook^ 
4  Pick.  405. 

139.  A  deputy-sheriff  may  lawfully  serve  a 
writ  upon  a  deputy-jaillLeeper  under  the  same 
sheriff.  Gage  v.  Graffam^  11  Mass.  181.  So  of 
a  coroner.     CoUfy  v.  Sampsanj  5  ib.  310. 

140.  Process  served  oy  one  deputy-sheriff, 
where  another  deputy  of  the  same  sheriff  is  a 
party,  is  not  absolutely  void ;  and  if  the  defend- 
ant appears  and  answers,  it  is  not  error.  Gage 
T.  Graffam,  11  Mass.  181. 

141.  In  Connecticut,  writs  of  attachment  may 
be  directed  to  indifferent  persons,  to  serve,  by  a 
justice  of  the  peace.     TyUr  v.  Hall^  2  Root,  72. 

142.  Where  an  indifferent  person,  not  author- 
*sed  to  serve  a  writ  for  want  of  a  legal  direction, 
made  service  in  fact,  by  leaving  a  copy ;  it  was 
held,  in  an  action  against  him  for  a  false  return, 
that  he  was  not  thereby  precluded  from  denying 
that  the  writ  was  legally  directed  to  him.     Case' 

.  Humnhrey,  6  Conn.  130. 

143.  In  case  of  the  direction  of  a  writ  to  an 
mdifferent  person,  under  the  Connecticut  statute, 

he  certificate  of  the  justice  must  show  that  the 
MLth  was  administered  in  the  words  prescribed 
by  the  statute,  and  that  the  person  taking  the 
?ath  was  the  plaintiff  in  the  writ,  or  his  attor- 
ney, ib.  Where,  therefore,  the  certificate  of  the 
ustice  on  a  writ  brought  by  A  against  B  w^s  in 
Jiese  words,  <*  Personally  appeared  C,  and  made 
xilemn  oath  that  he  verily  believed  the  plaintiff 
to  be  in  danger  of  losing  the  within-described 
debt,  unless  an  indifferent  person  be  deputed  for 
vhe  immediate  service  of  this  writ;"  it  was  held, 
that  the  direction  was  not  legal,  as  it  did  not  ap- 
pear, from  the  certificate,  tliat  either  of  these  pre- 
requisites had  been  complied  with.  ib.  Held, 
also,  that  a  judgment  on  such  writ  was  neces- 
sarily extrajudicial  and  void.  ib. 

144.  A  writ,  purporting  on  its  face  to  be  di- 
rected in  the  usual  manner,  had,  on  the  back  of 

t,  a  certificate  of  the  magistrate  who  signed  the 
writ,  that  the  plaintiff's  agent  appeared,  and 
made  afiidavit  respecting  the  writ,  in  the  words 
prescribed  by  the  Connecticut  statute,  adding 
**  therefore  this  writ  is  directed  to  U.  T.,  an  in- 
different person,  to  serve  and  return."  It  was 
held,  that  it  sufficiently  appeared  that  the  magis- 
trate administered  the  oath  according  to  the  re- 
quirements of  the  statute ;  that  the  writ  was 
directed  to  an  indifferent  |>erson,  and  that  the 
name  of  such  person  was  mserted  in  the  writ, 
and  that  he  was  consequently  duly  authorized  to 
serve  the  process.  Kellogg  v.  fVadhams,  9  ib.  201. 

145.  A  writ  may  be  signed  and  served  by  in- 
habitants of  a  town  which  is  plaintiff  in  an  action. 
Windham  v.  Hampton^  1  Root,  175. 

146.  By  the  constitution  of  Massachusetts,  no 
representative  shall  be  arrested  or  held  to  bail  on 
mesne  process  while  attending  the  general  court, 
or  eundo  et  redeundo;  but  his  estate  may  be 
attached;  and  when  the  plaintiff  would  attach 
his  estate,  to  secure  his  debt,  a  writ  of  attach- 
ment may  issue,  by  which  the  officer  is  com- 
manded to  attach  the  estate  of  the  defendant  and 
to  summon  him      Cooke  v.  Gibbs^  3  Mass.  193, 


197.  And  as,  by  statute,  an  execution  shall  not 
issue  against  the  body  of  a  sheriff  while  in  office, 
the  form  of  execution  given  by  the  general  stat 
ute  will  be  altered  in  such  case  accordingly,  ib. 

147.  A  writ  served  by  a  deputy-sheriff  in  his 
own  name  is  bad,  and  a  writ  on  error  will  lie. 
Harriman  v.  State^  1  Mis.  .504. 

148.  An  execution  for  taxes,  directed  to  a  sher- 
iff,  may  be  served  by  his  general  or  special 
deputy  ;  and  such  special  deputy  is  not  disquali- 
fied because  he  is  an  inhabitant  of  the  town  in 
whose  favor  the  execution  is.  Clark  v.  Bray, 
Kirby,  237. 

149.  A  warrant  issued  to  '* ,  constable,  of 

Westmorland  county,"  maybe  executed  by  anj 
constable  of  the  county ;  and  such  warrant, 
though  irregular,  a  constable  may  be  justified  in 
executing.    Paid  v.  Vankirk,  6  Binn.  123. 

150.  Service  of  process  by  a  deputy,  after  the 
sheriff's  term  has  expired,  and  before  his  success- 
or is  qualified,  is  valid.  Gamer  v.  CZay,  1  Stew. 
182. 

151.  If  the  summons  is  left  agreeably  to  the 
directions  of  the  defendant,  he  cannot  take  ad- 
vantage of  its  not  being  left  at  the  place  of  his 
usual  abode.     Taylor  v.  Cook,  Coxe,  54. 

152.  A  voluntary  appearance  by  the  defendant 
is  an  admission  of  the  service  of  the  writ.  Grade 
v.  Palmer,  8  Wheat.  699. 

153.  Acknowledgment  of  service,  on  the  back 
of  a  writ,  by  husband  and  wife,  does  not  dispense 
with  actual  service  on  her.  Gaylard  v.  Psyae, 
3  Conn.  258. 

154.  Where  a  printed  declaration  and  notice  in 
ejectment  were  served  upon  a  tenant,  who  was 
an  illiterate  man,  by  telling  him  that  they  were 
a  declaration  in  ejectment,  without  fiirther  read- 
ing or  explaining  them,  but  it  appeared  from 
other  circumstances  that  he  must  have  under- 
stood the  nature  of  the  papers  served  upon  him, 
the  court  considered  it  equivalent  to  a  technical 
service.    Jackson  v.  Stiles,  1  Cow.  222. 

155.  To  constitute  a  good  service  of  a  writ,  in 
Missouri,  the  declaration  or  petition  should,  as 
well  as  the  writ,  be  read  by  the  sherifF  to  the  de- 
fendant.    Hickfnan  v.  Barnes,  1  Mis.  156. 

156.  A  constable  may  attach  property  in  his 
own  town,  although  the  debtor  be  not  an  inhab- 
itant or  resident  in  such  town.  Briggs  v. 
Sirange,  17  Mass.  405. 

157.  A  constable  is  not  authorized  to  secve  an 
original  writ  in  a  real  action.  Hart  w.  Hvekins, 
6  lb.  399.  ib.  5  Mass.  260.  Nor  a  summons 
issuing  upon  a  libel  filed  for  a  divorce.  Brtnen 
V.  Brovm^  15  ib.  389. 

158.  It  is  sufficient  if  the  officdi"  is  one  ie 
faeto^  although  not  de  jure.  Fowler  v.  Bebee,  9 
ib.231. 

159.  It  is  not  ground  of  motion  to  quash  a  writ, 
that  it  was  served  by  an  officer  not  having  the 
authority ;  it  is  matter  to  be  pleaded.  Roberts  t. 
Beeson,  4  Port.  164. 

160.  An  attachment  served  as  a  summons  is 
sufficient  to  hold  the  defendant  to  trial.  Brsxa- 
ard  V.  WUfordy  2  Root,  130. 

161.  The  service  of  a  summons  is  necessaiy  to 
complete  an  attachment;  but, being  made  eeason- 
ably  at  any  time  afler  the  attachment,  will  have 
relation  to  the  time  of  the  attachment.  Mmy  r. 
WoUoU,  13  Mass.  73. 

162.  A  bill  against  an  attorney  is  in  the  nature 
of  process ;  and  personal  service  is  requisitef  or 
some  other  service,  which  the  court  may  regard 
as  equivalent  under  the  circumstances  of  the 
case*    Backus  v.  Rogers,  8  Johns.  346.    . 

163.  Service  of  civil  process,  on^a  day  ap- 
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pointed  by  the  governor  of  Connecticut  for 
public  th&nkigiving,  is  p'rohibited  by  statute, 
^t.  S2j  §  8,)  and  is  void.  Gladwin  ▼.  Lewis^  6 
Uonn.  49. 

164.  The  service  of  a  writ  on  Sunday,  by  the 
defendant's  indorsing  his  appearance,  is  void. 
Vanderpoel  v.  Wright^  1  Cow.  209. 

165.  The  service  of  a  writ  may  be  good  al- 
though the  attachment  is  defective.  Seers  v. 
Blakety,  1  Root,  54. 

166.  A  summons  that  is  lost  cannot  be  sup- 
plied by  affidavit.  Uttell  v.  Cassady^  Hardin, 
227. 

167.  Where  an  attachment  is  made  on  a  writ, 
but  no  summons  is  served  on  the  defendant,  the 
practice  in  Massachusetts  allows  the  date  and 
return  of  the  writ  to  be  altered.  Gardner  v. 
Webber,  16  Pick.  251. 

168.  Where,  according  to  a  long-established 
practice  in  Massachusetts,  real  estate  had  been 
attached  from  time  to  time  on  a  writ,  the  date 
and  return  day  being  altered  from  time  to  time 
by  the  plaintiff's  attorney,  but  the  writ  had  not 
been  returned,  nor  a  summons  lefl  with  the  de- 
fendant, until  after  the  last  attachment,  it  was 
held,  that  these  proceedings  did  not  vitiate  the 
writ.     Parkman  v.  Crosby,  ib.  297. 

169.  An  officer  cannot  levy  on  the  estate  and 
body  of  a  defendant  on  the  same  writ  and  at  the 
same  time.  Brinley  v.  JiUen,  3  Mass.  561.  Almy 
T.  Wolcotty  13  ib.  73. 

VII.   Return, 

170.  Returning  officers  are  ministerial,  and 
bound  to  set  forth  all  acts  done  by  them,  that  the 
court  may  judge  of  their  sufficiency.  Perry  v. 
Dover,  12  Pick.  206.  Davis  v.  Maynard,  9  Mass. 
242.  Gardner  v.  Hosmer,  6  ib.  325.  Wellington 
V.  Gale,  13  ib.  483. 

171.  The  time  and  manner  of  service  must  be 
set  out  in  the  return.  Layton  v.  Cooper,  1  Penn. 
€2.  Hedden  v.  Van  J^ess,  ib.  84.  Baylon  v. 
Hooper,  ib.  95.  Shin  v.  Earnest,  ib.  155.  Zane 
V.  Pissant,  ib.  319.  Morford  v.  Perine,  2  ib.  474. 
Stediford  v.  Ferris,  1  South.  108.  Blawton  v.  Jen- 
nison,  3  Mis.  52. 

172.  In  Alabama,  it  is  sufficient  if  the  return 
of  an  officer  show  that  process  has  been  "  exe- 
cuted, without  showing  how."  Mayfidd  v.  Allen, 
Minor,  274.  So  in  Virginia.  Commonweallh  v. 
Murray,  2  Virg.  Cas.  504.  So  in  Kentuckv. 
Bridges  v.  Ridgley,  2  Litt.  395.  Otherwise  m 
Mississippi.     Charless  v.  Murray,  1  Mis.  537. 

173.  A  writ  returned,  >*  executed  by  B.  B.  D. 
S.,*'  is  not  sufficient  evidence  of  service.  Land 
▼.  Patteson,  Minor,  14. 

174.  A  return  of  the  service  of  a  petition  and 
summons  in  these  words,  viz.,  *' served  the 
within  writ  of  petition  and  summons  on  Augus- 
tus Jones,  by  giving  a  true  copy  of  the  same  to 
him  in  Caledonia,  Bellevue  township,  October 
26,  1833.  J.  C.  Johnson,  shff.,"  is  sufficient. 
Jones  V.  Relfe,  3  Mis.  388. 

175.  A  sheriff's  return  in  this  form,  *'J.  R. 
Simms,  summoned  by  reading,"  and  signed  by 
the  sheriff,  and  dated,  is  sufficient.  Simms  v. 
Klein,  Breese,  292. 

176.  The  sheriff  returned  on  an  extent,  "  the 
said  debtor  being  absent,  I  have  chosen  E.  W. 
an  appraiser  for  the  debtor."  It  was  held,  that 
the  return  was  insufficient.  Woodward  v.  Gates, 
4  N.  Hamp.  548. 

177.  The  return  of  a  summons  in  the  justices* 
cuurt,  personally  served,  stating  the  date  of  such 
service,  is  a  sumcient- return.     Lttgg  v.  Stillman 
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2  Cow.  418.  TuitU  V.  Hunt,  ib.  436.  And  th^ 
summons  may  be  served  by  the  plaintiff  himself 
ib. 

178.  An  officer's  return,  on  a  writ  of  attach* 
ment,  that  he  gave  the  defendant  a  copy  at  & 
place  out  of  his  precinct,  is  extra-official,  and  no 
evidence  of  notice  to  him.  Arnold  v.  Towtellot, 
13  Pick.  172. 

179.  Where  a  sheriff's  return  is  ambiguous  as 
to  the  time  when  he  executed  a  process,  the  pre 
sumption  should  rather  be  in  favor  of  the  plain 
tiff  than  otherwise     Crosby  v.  Bustard,  Litt.  Sel 
Cas.  137. 

180.  The  sheriff,  in  his  return  to  process  for 
drawing  jurors,  should   make  it  apparent  that 
they  were   legally  drawn.    Eaton  v.  Common 
wealth,  6  Binn.  447. 

181.  The  officer's  return  of  service  is  conclu 
sive  between  the  parties.     Hawks  v.  Baldwin, 
Brayt.  85.     Contra,  Butts  v.  Francis,  4  Conn. 
424.     Watson  v.  Watson,  6  ib.  334. 

182.  A  legal  and  sufficient  return  by  an  officer 
is  conclusive  evidence  in  all  questions  between 
debtor  and  creditor,  and  all  claiming  under  them 
To  those  not  parties  or  privies  the  return  is  not 
conclusive.  Bott  v.  Burnell,  11  Mass.  163.  BoS' 
ton  V.  Tileston,  ib.  468.  Lawrence  v.  Pond,  17 
ib.  433.  Whitaker  v.  Sumnsr,  7  Pick.  551,  555 
Diller  v.  Roberts,  13  S.  &  R.  60. 

183.  The  return  of  an  officer  on  a  writ,  as  to  the 
service  of  it,  is  conclusive  on  the  parties  in  the 
suit,  and  cannot  be  contradicted,  except  in  an 
action  against  the  officer  for  a  false  return.  StiU' 
son  V.  Stiow,  1  Fairf.  263. 

184.  Where  the  law  requires  the  return  to  be 
in  writing,  the  whole  must  be  in  writing:  Parol 
evidence  is  not  admitted  to  contradict  or  explain 
it.  Purrington  v.  Loring,  7  Mass.  388.  Wilson 
V.  Loring,  ib.  392.  Wellington  ▼.  Gale,  13  ib. 
483. 

185.  A  sheriff's  return  may  be  contradicted  by 
evidence  aliunde  ;  in  which  case  the  sheriff  him- 
self is  a  competent  witness  to  prove  its  truth. 
Afler  judgment  by  default,  however,  a  party 
cannot  object,  in  an  appellate  court,  to  the  truth 
of  the  return.  Cunningham  v.  MiteheU,  4  Rand. 
189. 

186.  An  officer*s  return  in  a  trustee  suit,  which 
stated  that  the  person  named  in  the  writ  as  trus- 
tee was  not  to  be  found,  but  made  no  mention 
of  any  service  on  the  assignee  as  trustee,  is  not 
conclusive,  and  parol  evidence  is  admissible,  on 
the  part  of  a  plaintiff  who  was  not  party  or  priv^ 
to  the  trustee  suit,  to  prove  that  the  trustee  writ 
had  been  properly  served.  American  Bank  v. 
Doolittle,  14  Pick.  123. 

187.  The  general  rule  is,  that  the  return  of  an 
officer  cannot  be  contradicted.  Evidence,  how- 
ever, may  be  admitted  tending  to  contradict  it, 
for  the  purpose  merely  of  repelling  any  imputa- 
tion of  malice  in  a  criminal  prosecution  insti- 
tuted,  by  the  officer,  against  bail  taken  in  the 
civil  action  in  which  such  return  was  made,  and 
not  for  the  purpose  of  invalidating  the  proceed- 
ings. Lewis  V.  Blair,  1  N.  Hamp.  68.  So,  also, 
the  return  o£.any  collateral  fact,  not  necessary 
to  be  returned  in  order  to  render  his  proceedings 
valid,  may  be  traversed,  ib. 

188.  The  return  of  a  sheriff,  made  two  years 
after  the  proper  time,  is  not  conclusive.  fVeid- 
man  v.  Weitzel,  13  S.  dk  R.  96. 

189.  An  officer's  return  must  be  traversed,  or 
it  will  be  admitted  to  be  true.  Law  v.  BaU,  2 
Root,  171. 

190.  Where  a  sheriff  returns  a  forthcoming 
bond  as  forfeited,  it  will  be  taken  to  be  true  till 
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the  camUnrr  ftppean.     7V«av  t. 
A.  K.  ManL  319. 

191.  la  mm  aetwMi  agaimt  a  bank,  the  letam  of 
werftem  of  pfowai  ob  the  raohier  ia  not  proof 
that  the  peiaoo  waa  eaahier :  that  maat  be  proTod 
mimmd*.  Sl  Jokm  t.  T9mk9ekk€€  Bmmk^  3  Stew. 
14& 

192.  The  dieriir*a  retwn  on  an  exeentioB  b 
not  eridenee  in  hia  fiiTor  of  the  &et  of  payment. 
First  T.  Jftticr,  4  Bibb,  311. 

193.  A  aheriir'a  return  cannot  be  diapvted  bj 
parol  testinony,  when  broocht  collaterally  in 
qoestioB.  Smiik  ▼.  Hsrmkmek^  3  A.  K.  Maiah. 
XI2. 

194.  Where  a  aheriff  baa  indoraed,  on  an  exe. 
cation,  the  day  and  hoar  when  it  waa  reeeired, 
each  indorsement  is  conclnaiTe  that  the  writ  waa 
in  hia  handa  at  that  time,  and  no  proof  of  the 
identity  of  anch  writ  ia  requisite  in  an  action  for 
a  &]se  return.     WiUmms  ▼.  Ummd»,  1  Hall,  579. 

196.  A  sheriff's  return,  that  he  haa  sold  land 
taken  in  execution,  and  received  a  statutory 
bond,  is  cMiclnsiTe  of  the  ftct  of  sale,  the  execu- 
tion of  the  bond,  and  who  were  the  purehaaera 
and  securities,  unless  Ialsi6«fd  by  a  judicial  sen- 
tence in  a  proceeding  to  which  the  sheriff  waa  a 
party.     Trigg  ▼.  Uwis^  3  LitL  129. 

1^.  Sheriff's  return  on  a  writ  is  eTidence  for 
him  of  the  officer's  acts  therein  contained.  Slaa^ 
ten  T.  Hodges^  6  Verm.  64. 

197.  In  an  action  against  an  officer,  his  return 
ought  to  be  such  as  wdl  justify  him,  and  he  can- 
not give  parol  evidence  of  mattera  which  should 
have  been  included  in  his  retom.  Grroa^  t.  Skaw^ 
1  Root,  526. 

1^.  A  sheriff's  return  is  not  evidence  in  his 
fiiYor  to  excuse  a  neglect  of  duty.  HoUUrwuM  t. 
BrasfUld,  Litt.  Sel.  Cas.  271. 

199.  A  aheriff  is  bound  by  his  return.  Hustiek 
▼.  J3iUai^  Coxe,  166.  MmttM  ▼.  Smithy  3  Dana, 
462.  Blms  t.  Commamwtaitk^  2  J.  J.  Marsh.  26. 
CommamweaUk  t.  Fuqma^  3  Litt.  41. 

200.  A  sheriff  cannot  contradict  his  return, 
but  must  obtain  leave  of  the  court  to  amend  it. 
Henry  v.  SUnu^  2  Rand.  416. 

201.  Where  an  officer,  immediately  upon  re- 
ceiving a  writ  with  directions  to  attach  certain 
real  estate  of  the  debtor,  made  a  memorandum 
upon  the  writ  that  he  attached  accordingly,  stat- 
iDff  the  day  and  month,  but  afterwards,  by  mis- 
take, returned  that  he  attached  on  the  same  day 
of  the  succeeding  month,  and  in  the  court  of 
common  pleas,  at  the  return  term,  upon  leave  to 
amend,  he  corrected  the  error ;  it  was  held,  that 
the  amendment  was  properly  allowed,  the  mem- 
orandum being  something  to  amend  by;  and 
that  the  amendment  was  effective  as  against 
another  creditor,  who  attached  the  same  real 
estate  between  the  days  mentioned  in  the  memo- 
randum and  in  the  return,  such  creditor  having 
constructive  notice  of  the  first  attachment.  Ha- 
ven V.  SnotDj  14  Pick.  28. 

202.  The  service  of  an  execution  may  be  stayed 
until  the  officer  who  made  return  of  the  writ, 
that  he  had  left  *'  a  copy  at  the  most  usual  and 
notorious  place  of  abode"  of  the  defendant, 
shall  amend  that  return  so  that  Uie  defendant 
may,  if  he  can,  show  that  it  was  not  his  place  of 
abode.     Wotton  v.  Parsons^  A  M'Cord,  368. 

203.  A  mistake,  in  tlie  officer's  return  upon  a 
writ,  of  the  name  of  the  defendant,  was  holden 
not  to  impair  the  validity  of  an  attachment,  the 
property  attached  being  easily  designated  after 
striking  out  the  name.  Frost  v.  Painty  3  Fairf. 
111. 

204.  It  is  the  right  and  duty  of  a  sheriff  to  | 


ictnm  to  a  Jkrifmcims^  no  aa  to  sttks 
to  the  truth  of  the  ftet,  whatever  that 

may  be,  and  to  give  it  legal  effect  and  operatJoa. 

Berry  v.  Gr^f^  2  Har.  dt  Gill,  337. 
2(6.  An  inaccuracy  in  stating  the  retam  of  a 

writ  does  not  render  it  void,  but  votdahle  oaly. 

tnUmmu  V.  Rsgers^  5  Johns.  163. 

206.  Return  of  aon  cat  maeates  by  an  officer, 
lAer  an  execution  has  ran  out  in  hia  hands,  with 
a  view  to  charge  bail  on  mesne  process,  is  a  &]m 
return.     Cooper  v.  bagmiisj  5  Verm.  506. 

207.  A  contract  to  perform  work  and  labor  is 
not  within  the  statute  of  Alabama  of  1818,  which 
providea  that,  where  the  writ  ia  returned  "not 
found  "  as  to  part  of  the  defendants,  in  actions 
on  certain  contracts,  a  discontinuance  may  be 
entered  as  to  them.     TiMdoU  v.  C^2Uiw,2Poft.  17 

206.  An  officer  will  not  be  permitted  to  &]sif; 
hia  retom  on  an  executknt  by  hia  own  tetti. 
mony,  nor,  if  he  were,  could  he  be  compellable 
to  do  so.     Bemjo9um  v.  flotAaway,  3  Conn.  52t}. 

209.  Where  a  sheriff  neglects  to  make  a  retura 
to  a  writ,  collateral  or  presumptive  evidence  of 
its  execution  will  not  avail  him.  Trigg  t. 
Skidds^  Hardin,  168. 

210.  The  mislaying  of  an  execution  by  tlie 
sheriff  is  a  sufficient  excuse  for  not  returning  it 
Warimg  v.  TVnaas,  1  Litt.  253. 

211.  A  sheriff's  sale  is  good  though  he  do  not 
return  the  vemditiomi  till  after  he  haa  acknowl- 
edged the  deed  and  left  hia  office.  Smmll  t. 
JVidUey,  1  S.  &  R.  95. 

212.  A  sheriff  cinnot  make  a  return  of  aea  ut 
moemtms,  if  the  defendant  ia  a  known  inhabitast 
of  another  state  or  county.  KUhe  t.  Dttnstg^  1 
Litt.  244. 

213.  In  Kentucky,  a  return  by  a  deputv-shenff 
that  a  defendant  is  '^no  inhahitant  of  his  baili- 
wick,*' is  not  equivalent  to  a  return  that  he  is  no 
inhabitant  of  the  county.  Chdbf  v.  Sanders,  LitL 
Sel.  Gas.  424. 

214.  If  a  sheriff  makes  a  return  of  a  process  ia 
a  particular  manner,  with  the  consent  and  appro- 
bation of  the  plaintiff,  whether  the  return  be  true 
or  false,  the  plaintiff  cannot  sustain  an  action  for 
a  false  return  against  the  sheriff,  flisyes  v.  Lms- 
hf,  5  Har.  A,  J.  485. 

215.  The  sheriff's  return  to  a  A  fa,  was,  that 
he  had  not  levied  because  the  plaintiff  would  not 
give  him  an  indemnity,  field,  that  this  return 
was  unknown  to  the  law,  and  that  the  cause 
must  stand  as  if  no  return  had  been  made.  Sos- 
ley  V.  Farquar^  2  Blackf.  61. 

216-  Where  a  deputy-sheriff  returned  upon  a 
writ  of  attachment,  under  a  particular  date,  that 
he  attached  a  farm,  and  Jeft  with  the  clerk  of  the 
town  where  the  farm  was  a  copy  of  the  writ  anc 
of  the  return,  it  was  held,  that  it  could  not  be 
intended  that  the  copy  of  the  writ  and  return 
was  left  with  the  clerk  on  the  day  of  said  date. 
KiUrtdee  v.  Bdlows^  4  N.  Hamp.  424. 

217.  In  a  sheriff's  return  to  a  writ  of  letari 
facias^  he  need  not  state  that  he  has  given  notice 
of  the  time  and  place,  as  required  by  law.     Top 
par  V.  TavUfr,  6  S.  &  R.  173. 

218.  Where  a  sheriff  omitted  to  return  the 
names  of  the  persons  in  whose  presence  he  at. 
tached  property,  and  summoned  the  garnishee,  it 
was  held,  that  the  service  waa  insumcient.  Co- 
been  V.  Douglass^  1  Mis.  336. 

219.  A  sheriff,  in  his  return  to  a  jE.  /a.,  most 
particularly  specify  the  different  articles  npon 
which  he  has  levied.  Watson,  v.  Hod^  Coxe,  136 
Hustiek  v.  Men,  ib.  168. 

220.  A  sheriff  returned  a  Jl./o.,  "laid  per 
schedule,  and  property  sold  to  B.  for  ^750 ;  re> 
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sold  to  H.  for  1^725,  and  lale  not  complied  with, 
and  of  oonne  on  hand."  Held,  that  the  return 
was  well  made.  Seoti  r,  Bruee^  2  Har.  Sl  Gill, 
962. 

221 .  A  return  of  a  sheriff,  to  a  writ  of  attach* 
ment  on  warrant,  that  he  had  attached  the  de- 
fendant's *'  life-estate  in  all  the  lands  got  by  his 
wife,  supposed  to  be  450  acres,"  was  held  defec- 
tive, in  not  describing  with  sufficient  certainty 
the  land  attached,  so  as  to  lay  a  legal  foundation 
for  the  judgment  of  condemnation.  FUzhvgk  v. 
HeUen,  3  Har.  &  J.  206. 

222.  In  the  return  of  a  ^^it,  by  which  land  is 
attached,  the  description  of  the  land  is  sufficient, 
if  the  land  would  pass  by  it  in  a  deed.  Howard 
▼.  DaiueUf  2  N.  Hamp.  137. 

223.  Land  taken  in  execution  need  not  be  de- 
scribed with  technical  minuteness  in  the  sched- 
ule returned  with  the  writ.  A  general  description 
is  sufficient.  Berry  t.  Grijptk^  2  Har.  &  Gill, 
337. 

224.  The  return  on  a  writ  must  purport 
something  capable  of  being  understood  without 
evidence  aUyndt,  The  letters  *'  N.  E.  I."  have 
no  meaning.  Parker  t.  Grayson^  1  N.  &  M. 
171. 

225.  In  an  action  against  several  joint  con- 
tractors, some  of  whom  reside  out  of  the  com- 
monwealth,  it  must  appear  from  the  return  that 
service  has  been  made  upon  all  those  within 
reach  of  process.  Tappan  v.  Brueny  5  Mass.  193. 
Call  V.  nagger^  8  ib.  423.  Parker  v.  Dartfortk, 
16  ib.  299,303.  And  where  a  writ  described 
one  of  the  defendants,  on  whom  no  service  was 
made,  as  of  a  certain  county,  the  return  of  the 
proper  officer  that  he  had  no  last  and  usual  place 
of  abode  within  such  county  is  sufficient.  It  is 
not  necessary  that  a  similar  return  be  made  in 
every  county.     Call  v.  Hagger,  8  ih.  423. 

226.  In  an  action  ex  contractu  against  two,  the 
sheriff's  return  of  "  not  found,"  as  to  one,  does 
not  authorize  the  plaintiff,  under  the  statute  of 
Indiana  of  1817,  to  proceed  to  judgment  against 
the  other  alone,  a  return  of  **  no  inhabitant  of  the 
county  "  being  necessary,  in  such  case,  by  that 
sUtute.    Morris  v.  Knight,  1  Blackf.  106. 

227.  In  an  action  against  three  defendants 
upon  contract,  the  return  of  the  writ  must  show 
on  whom  it  was  served,  and  on  whom  not ;  and 
such  return  cannot  be  dispensed  with  unlesis  all' 
the  defendants  appear.  Stults  v.  Outcalt,  1  Halst. 
130. 

228.  A  sheriff  may  make  a  return  of  the  acts 
of  his  deputy  who  died  before  making  his  return. 
Ingersoll  v.  Sawyer,  2  Pick.  276. 

229.  It  is  sufficient  if  it  appear,  from  the  re- 
turn of  a  precept,  that  its  execution  was  the  act 
of  the  sheriff,  although  done  by  his  deputy. 
Briggs  V.  Oreenlee,  Minor,  123. 

sSo.   Where  a  vendee  sued  for  recovery  of 

Sroperty  attached  as  the  vendor's  before  the 
ate  at  which  the  attaching  creditor's  writ  was 
returnable,  held,  that  he  could  not  subsequently 
avail  himself  of  a  defect  in  the  return  of  such 
writ.     Harris  v.  Langdon,  5  Verm.  231. 

231 .  An  appearance,  and  no  advantage  claimed 
of  a  defect  in  the  return  of  the  writ,  is  a  waiver 
of  such  defect.     Cain  v.  SuUivan,  Minor,  31. 

232.  Where  an  officer  returned  that  he  left  a 
summons  at  the  house  of  the  defendant  with  his 
housekeeper,  informing  her  of  the  contents,  it 
was  held  insufficient.  Desperaux  v.  Barherj  2 
Penn.  1041. 

233.  In  an  action  against  a  husband  and  wife, 
service  of  process  upon  the  husband  is  sufficient. 
Wynn  v.  mlUams^  Minor,  136. 


VIII.    Oiker  MaUers. 

284.  The  certificate  of  a  justice,  addressing  a 
¥rrit  to  an  indifferent  person,  because  no  proper 
officer  could  be  had  without  expense  and  incon- 
venience, is  conclusive,  and  the  court  cannot  in- 
quire into  its  truth.  Lawrence  v.  Kingman,  Kir- 
by,  6. 

235.  Whether  a  writ  of  attachment  was  re- 
turned in  an  action  not  entered  is  a  question  for 
the  jury.    Parks  v.  Hall,  2  Pick.  206. 

236.  In  Connecticut,  a  writ  on  which  the  duty 
is  not  paid  and  certified  is  void.  Hurd  v.  Hvll, 
1  Root,  505. 

237.  A  writ,  which  has  been  served  and  re- 
turned, cannot  be  taken  out  of  the  files  and 
served  again  for  another  purpose.  Towner  v. 
Phelps,  ib.  250. 

238.  An  alderman  has  no  right  to  sign  any 
writs  but  such  as  are  returnable  before  the  city 
courts,  the  mayor,  or  an  alderman.  Tracy  v. 
Port,  ib.  191. 

239.  By  the  general  rules  of  law,  a  plaintiff, 
has  a  year  and  a  day,  afler  return  of  the  writ,  to 
file  his  declaration ;  and  a  neglect  to  file  a  decla- 
ration for  seven  years  amounts  to  a  discontinu- 
ance.    Kennedy  v.  Smith,  2  Bay,  414. 

240.  Whether  the  plaintiff  may  alter  his  writ 
after  the  service  is  commenced,  and  before  it 
is  completed — ^luere.  Oreely  v.  Thurston,  4 
Greenl.  479. 

241.  Whether  the  plaintiff  may  file  a  new 
writ,  the  original  being  lost  —  qtusre.  FeyUr  v. 
Feyler,  2  Greenl.  310. 

242.  The  plaintiff  may  enter  himself  as  bail 
for  costs  of  prosecution  on  the  original  writ  in 
civil  suits.    Adams  v.  Davis,  1  Tyler,  3. 

243.  A  writ  cannot  be  quashed  before  it  is  re- 
turned. The  motion  should  be  for  a  supersedeas, 
Griswold  v.  Lewis,  1  Wend.  292. 

244.  Where  a  sheriff  is  authorized  and  in- 
structed by  an  attorney  to  alter  the  return  day 
of  a  writ,  in  case  the  writ  cannot  be  served 
before,  he  may  make  such  alteration  b^ore 
bond  for  appearance  is  taken.  Sloan  v.  Wattles, 
13  Johns.  158.     Sullivan  v.  Alexander,  18  ib.  3. 

245.  Upon  warrant  under  a  penal  statute  be- 
fore a  single  justice,  there  must  be  a  reference  to 
the  statute ;  an  omission  to  refer  will  be  fatal  after 
verdict.  Turnpike  Co,  v.  M*  Carson,  1  Dev^  A. 
Bat.  306. 

246.  In  actions  by  attachment,  the  affidavit, 
writ  of  attachment,  or  declaration,  (if  there  be 
one,)  moat  contain  a  description  of  the  demand 
with  so  much  certainty  that  a  recovery  therein 
will  be  a  bar  to  any  other  suit  for  the  same  de- 
mand.    Bond  V.  Patterson,  1  Blackf.  34. 

247.  A  variance  between  the  original  and  the 
mesne  process,  the  origrinal  being  against  several 
returned  not  found,  and  the  alias  against  a  part 
only,  does  not  vitiate  the  whole  writ,  but 
operates  as  a  discontinuance  against  those  not 
named  in  the  alias.  Morgan  v.  Morgan,  2  Bibb, 
388. 

248.  No  fiction  of  law  can  connect  together 
the  return  of  an  original  writ  and  the  suing  out 
an  siias,  when  four  years  have  elapsed  .between 
them.     State  Bank  v.  Baker,  3  M'Cord,  281. 

249.  A  return  on  the  first  writ  must  be  made 
before  an  alias  can  be  issued.  Parker  v.  Gray" 
son,  1  N.  &  M.  171. 

^.  If  the  first  writ  be  returned  executed,  the 
plaintiff  cannot  issue  out  an  alias.  If  the  writ, 
though  executed,  has  not  been  returned,  and  an 
alias  issues  on  the  sa^gestion  of  the  plaintiff,  re- 
sistance to  such  a  writ  is  an  offence.    MUer^  if 
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the  first  writ  had  been  returned.  V,  3tBU$  t. 
SULvmalur,  4  Wuh.  C.  C.  169. 

^1.  The  tuU  of  a  writ  ia  not  eonelwive  as  to 
the  time  of  issning  the  writ.  Mlm  t.  SwuUk^  7 
Halst  159. 

253.  A  writ  may  be  considered  as  sned  out 
when  it  is  filled  ap  with  the  dates,  term,  dbo., 
and  readj  for  service.  So.  Pro,  Oot.  ▼.  Wkitcomb^ 
S  N.  Hamp.  237. 

253.  A  warrant  for  arrest  should  be  founded 
on  oath :  common  rumor,  and  the  danger  of  de- 
fendant 8  escape,  are  not  sufficient,  and  a  consta- 
ble is  not  bound  to  execute  such  warrant.  Cmi- 
mor  ▼.  CommonweaUA,  3  Binn.  38. 

254.  The  real  time  of  suing  out  a  writ  may 
be  shown  bjr  parol  evidence,  Uie  tttU  not  being 
conclusive.     Wawthoufh  w.  Sekamk^  1  Penn.  239. 

255.  An  entry  on  the  record  of  the  award  of  a 
writ  does  not  conclude  the  party  from  denying 
the  fiMt,  and  shall  be  tried  per  paig.  Brawm  v. 
Van  Dtuxer^  10  Johns.  51. 

256.  Where  the  return  to  a  writ  of  pemditiami 
txponaa  was  «*  countermanded  by  the  plaintiff," 
and  there  was  an  indorsement  on  the  writ  by 
way  of  assignment  from  the  plaintiff  to  a  third 
person,  held,  that  the  samn  amounted,  in  ex- 


press terms,  to  an  aeknowledment  of  satisfto- 
tion  by  the  plaintiff  from  the  £?fendant  through 
such  third  person,  and  a  new  writ  of  ven^tfiem 
cxpoiMw,  afterwards  issued  for  the  use  of  such 
third"  person,  and  the  return  thereto,  wers 
quashed.  WiUimmaon  v.  Porkmty  1  Har.  dt  J. 
449. 

357.  Goods  need  not  be  actually  oeiaed,to 
constitute  a  valid  leyy ;  but  if  led  with  the  de» 
fendant  at  his  request,  trespass  et  Bt  mrmis  lies 
against  him  or  his  agents  for  removing  them. 
TVovillo  V.  TWtfrd,  6  Watts,  468. 

256.  An  oflicer  attaching  personal  property  on 
mesne  process  may  take  it  out  of  the  possession 
of  the  owner,  although  the  officer  has  served  the 
summons,  and  the  owner  has  been  permitted  to 
retain  the  goods  by  a  receiver  appointed  by  the 
officer.     Band  v.  Pmdelford^  13  Mass.  394. 

359.  The  oourt  may  hear  an^  matter  of  equity 
in  excuse  of  an  officer  for  failing  to  return  pro- 
cess at  the  return  day.  Steams  v.  Fierce,  2  rati. 
827. 

360.  A  subposna  ticket  to  attend  the  supreme 
court,  without  stating  the  place  where,  is  good. 
P§oj^  V.  Van  Wfck^  3  Gaines,  333. 


Y. 


TALE  COLLEGE. 

A  person  attending  the  recitations   and   lec- 
twes  of  the  faculty,  having  been  examined  and 


admitted  for  that  purpose,  though  not  **  matricu- 
lated,'* is  a  '« student  of  Tale  College,"  within 
the  Connecticut  statute  of  1822.  Morwe  ▼.  Stetc, 
6  Conn.  9. 
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